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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 23 
State Health Institutions 


Art, 
1. General Provisions, 23-1-1 to 23-1-13 
2. Carrie Tingley Crippled Children's Hospital, 23-2-1 to 23-2- 9 
3. Miners' Hospital, 23-3-1 to 23-3-4 
4. New Mexico Veterans' Home, 23-4-1 to 23-4-7 
5. Las Vegas Medical Center, 23-5-1 to 23-5-2 
6. Los Lunas Medical Center, Repealed 
7. Community Mental Health Services, Repealed 
8. Children's Psychiatric Unit at University of New Mexico, 23-8-1 
9. Adolescent Treatment Hospital, 23-9-1 to 23-9-7 
10. New Mexico Poison and Drug Information Center, 23-10-1 to 23-10-3 


ARTICLE 1 


General Provisions 


Sec. Sec. 

23-1-1. Rules and regulations; equipment; employees. 23-1-8. Grand jury to note statutes prohibiting indebted- 

23-1-2. Sale or lease of lands; disposition of proceeds. ness exceeding appropriations. 

23-1-3. Boards to disburse funds; reports. 23-1-9. Repealed. 

23-1-4. Annual statement of receipts and disbursements. 23-1-10, Repealed. 

23-1-5. Indebtedness in excess of appropriations prohib- 23-1-11. Payment of pensions from excess of income from 
ited; exceptions. ue donated lands only, 

23-1-6. Emergency food and clothing; resolution re- 23-1-12. Transfer of existing institutions. 
quired; approval by governor. 23-1-13. New medical center names. 


23-1-7, Penalty for exceeding appropriations, 


23-1-1. [Rules and regulations; equipment; employees.] 


The boards of each of said institutions shall have power, and it shall be their duty, to pass and 
enforce bylaws, rules and regulations for the government of such institutions, for the proper car- 
rying out of their several objects, not in conflict with the laws of the.state of New Mexico, or any 
act of congress, and to provide all proper and necessary books, apparatus, instruments, medicines, 
clothing, food and supplies, and other materials or things necessary for the proper conduct of 
the several institutions hereinbefore named and the care, support and protection of the inmates 
thereof when necessary; also to employ all teachers, physicians, wardens or superintendents and 
employes [employees], and to prescribe the duties and compensation of each, and they shall have 
full power to remove or discharge any officer or employe [employee] appointed or selected by them 
in any of such institutions, when in their judgment the interest of such institution shall require. 


History: Laws 1903, ch. 2, § 7; Code 1915, § 5110; and authority of the board of regents of the New Mexico 
C.S. 1929, § 130-607; 1941 Comp., § 5-102; 1953 Comp., school for the deaf, 21-5-2 NMSA 1978, relating to the 
§ 13-3-2, management of the New Mexico school for the visually 

Bracketed material. — The bracketed material was handicapped and by 23-3-2 to 23-3-4 NMSA 1978, relating 
inserted by the compiler and is not part of the law. to the board of trustees of the miners' hospital. 

Compiler's notes, — This section and 13-3-1, 1953 Laws 1908, ch. 2, §§ 1 to 4, refer to the New Mexico 
Comp., now compiled as 21-5-2 NMSA 1978, originally asylum for the deaf and dumb; the New Mexico reform 
were enacted by Laws 1903, ch. 2, which created the New school, the New Mexico institute for the blind and the 
Mexico asylum for the deaf and ‘dumb, the New Mexico miners' hospital of New Mexico. The first three of these 
reform school, the New Mexico institute for the blind and institutions are now: known as the New Mexico school 
the miners' hospital of New Mexico. The government of for the deaf, at Sante Fe; the New Mexico boys' school, 
such institutions is now controlled by the constitution of at Springer; and the New Mexico school for the visually 
New Mexico and supplementary laws. This section may handicapped, at Alamogordo, See N.M. Const., art. XII, 


be superseded by 21-6-1 NMSA 1978, relating to powers § 11 and art. XIV, § 1- 


d 
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23-1-2 


Cross references. — For exemptions from income tax, 
see 7-2-4 NMSA 1978, 


ANNOTATIONS 


Employee must comply with internal grievance 


procedures. — An employee must substantially comply 
with mandatory internal grievance procedures contained 
in an employee manual or handbook before filing suit for 
breach of contract claims based on an alleged failure of an 
employer to follow its employment policies. Lucero v, Bd. 


of Regents of UNM, 2012-NMOA-055, 278 P.3d 1043, cert. . 


denied, 2012-NMCERT-004. 

Where a university manager was terminated by. the 
university; the manager did not follow the grievance pro- 
cess contained in the university's employee handbook by 
filing a grievance; the handbook governed the manager's 
employment with the university; and the manager filed an 
action in district court for breach of contract and wrongful 
termination alleging that the employee handbook created 
a contract and that the university breached the contract 
by failing to abide by the handbook's policies and proce- 
dures governing workplace performance, disciplinary ac- 
tion, a harassment-free workplace, employer-employee 
relations, progressive discipline and by disciplining the 
manager without just cause, the manager's claims were 
barred because the manager failed to exhaust the hand- 
book's internal grievance procedures before.filing the 
breach of contract action based on an alleged failure of the 
university to follow policies in the handbook. Lucero v, Bd. 
of Regents of UNM, 2012-NMCA-055, 278 P.3d 1043, cert. 
denied, 2012-NMCERT-004. 

Power to adopt rules and regulations. — By vir- 
tue of this section, the board of managers of the miners’ 


STATE HEALTH INSTITUTIONS 


23-1-2 


‘hospital is empowered to adopt reasonable rules and reg- 


ulations for the protection of the inmates, and to expel pa- 
tients who refuse to comply with the regulations. 1917-18 


Op. Att'y Gen. No. 17-1966, 


It is beyond authority of board of trustees of New 
Mexico reform school to make regulations by which boys 
committed to the school can be released on parole on the 
board's order. 1909-12 Op. Att'y Gen. 193. 

Liability of board for negligence. — While the 
members of the board of the New Mexico school for the 
deaf and the institution cannot be held liable for negli- 
gence in the promulgation of rules and regulations and 
ensuing misfortunes and accidents, if they make negligent 
or-malicious determinations in individual cases and ac- 
cidents result which are the sole, direct and proximate re- 
sults of such determinations, it is possible that they may 
be held personally liable. The circumstances of each case 
will be the basis for ascertaining whether there has been 


negligence. 1959-60 Op. Att'y Gen, No, 60-221. 


Miners! hospital board has power to remove or 
discharge any employee, but it must exercise this 


power in accordance with the rules promulgated by the 


personnel board. 1964 Op. Att'y Gen. No. 64-130. 

Including physician. — The miners' hospital board 
may dismiss a physician in their employment for not abid- 
ing by the rules and regulations of the hospital board, but 
the physician has the right to appeal the dismissal to the 
personnel board. 1964 Op. Att'y Gen. No. 64-130. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Denial 
by hospital of staff privileges or referrals to physician or 
other health care practitioner as violation of Sherman Act 
(15 USCS § 1 et seq), 89 A.L,R. Fed. 419, 


23-1-2. [Sale or lease of lands; disposition of proceeds.]° 


The New Mexico college of agriculture and mechanic arts [New Mexico state university] and all 
other state, educational and charitable institutions, in New Mexico, are authorized to expend the 
funds derived from the sale and lease of their lands, or so much thereof as may be necessary which 
are placed to the credit of the respective institutions, for buildings, equipment and other perma- 


nent improvements. 


History: Laws 1905, ch. 72, § 1; Code 1915,’§ 5153; 


C.S. 1929, § 130-1303; 1941: Comp., § 5-103; 1953: 


Comp., § 13-3-3. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


‘The name of the New Mexico college of agriculture and 


mechanic arts.was changed to New Mexico state univer- 
sity by N.M. Const., art. XII, § 11, as eee and reen- 
acted on November 8, 1960. 


Cross references, — For Fort Bayard medical center, 


see 23-1-12 NMSA 1978. 


For management and purposes of normal schools and 


their successors, see N.M. Const., art. XII, § 13 and a1- 3-4 
NMSA 1978 et seq. 

For northern New Mexico state school, see N.M) Const., 
art. XII, § 13 and 21-4-1 NMSA 1978. 

For New Mexico school for the visually handicapped, see 
N.M. Const., art. XII, § 13 and 21-5-2 NMSA 1978. 

For New Mexico school for the deaf, see N.M. hai art. 
XII, § 13 and 21-6-1 NMSA 1978. 

For university of New Mexico, see N.M. Const., art. XII, 
§ 13 and 21-7-3 NMSA 1978 et seq. 

For New Mexico state university, see NM. Gotttii art. 
XII, § 13, 21-8-4, 21-8-5 and 21-8-8 NMSA’ 1978, » 

For New Mexico institute of mining and technology, see 
N.M. Const., art. XII, § 13 and 21-11-4 NMSA 1978 et'seq. 


2 


For New Mexico military institute, see N.M. Const., art. 
XIT; § 13 and 21-12-1 NMSA 1978 et seq. 

For New. Mexico boys' school, at Springer, see N.M. 
Const., art. XIV, §§ 1, 3, ; 

For girls' welfare home, see N.M., Const., art. XIV, §§$ 1, 3. 

For penitentiary, see oh M. Consti, art, XIV, § 1 and 33- 
2-1 NMSA 1978 et seq. 

For miners' hospital, see N.M. Const., art. XIV, 8§ 1, 3 
and 23-3-1 to 23-3-4 NMSA 1978. 

For Las Vegas medical center (formerly New Mexico 


state hospital and meadows home for the aged), see N.M. 


Const., art. XIV, §§ 1, 3, and 23-1-12 NMSA 1978 et seq. 
and 23-5-1 NMSA 1978. 

For Los Lunas medical center, see N.M: Const., art. XIV, 
§§ 1,3 and 23-1-12 NMSA 1978 et seq. 

For Carrie Tingley crippled children's ivapited, see N. M. 
Const., art. XIV, §§ 1, 3 and 23-2-2 NMSA 1978 et seq.’ 


ANNOTATIONS. 


‘Girls' welfare home is state institution. 1959: 60 
Op. Att'y Gen. No. 60-187. A 

Girls' welfare home may expend proceeds of sale 
of property to acquire a new dormitory. This may be 


done by paying cash to the contractor, or by assigning the 


payments due under a conditional sales contract or mort- 
gage. Furthermore, the girls' welfare home may convey 
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23-1-3 GENERAL PROVISIONS 23-1-5 


the property of the home to a contractor, in return for 
which the contractor will build the home a new dormitory. 
1959-60 Op. Att'y Gen. No. 60-187. 

Girls' welfare home may sell property. — A sale of 
property by the girls' welfare home falls squarely within 
the provisions of this section. 1959-60 Op. Att'y Gen. 
No. 60-187. 

Proceeds are placed in credit. — Proceeds of the sale 
of lands by a state institution are placed to the credit of 
the selling institution. 1959-60 Op. Att'y Gen. No. 60-187. 

Drawing from permanent fund authorized. — Re- 
gents of the university of New Mexico are authorized to 
draw upon any money in the permanent fund to pay for 
land and improvements. 1912-13 Op. Att'y Gen. No. 13- 
1119. 


Drawing from income fund. — The capitol custodian 
committee is authorized to draw money. from the income 
fund from lands donated for public buildings. 1912-13 Op. 
Att'y Gen. No. 13-1139. 

Restrictions on the appropriation of the miners! 
hospital trust fund revenues contained in the 1988 ap- 
propriations bill were consistent with the rule that legis- 
lative conditions on appropriations be limited to the fiscal 
period covered by the bill and did not conflict with this 
section. 1989 Op. Att'y Gen. No. 89-30. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 14 
C.J.S. Charities § 34; 14A C.J.S, Colleges and Universities 
§ 11. 


23-1-3. [Boards to disburse funds; reports. | 


The board of regents or other boards of control of said institutions are hereby authorized to 
expend said moneys as herein provided for said purposes and said boards shall make a full and 
complete report of the expenditures which they may make under the provisions of this act [23-1-2, 
23-1-3 NMSA 1978], giving amount and purpose for which expended, to the governor of the state 


of New Mexico. 


History: Laws 1905, ch. 72, §:2; Code 1915, § 5154; 
C.S. 1929, § 130-1304; 1941 Comp., § 5-104; 1953 
Comp,, § 18-3-4. 

Bracketed material. — The bracketed material was 


Cross references, — For public finances generally, see 
Chapter 6 NMSA 1978. 

For finances of state educational institutions, see 6-17-1 
NMSA 1978 et seq. 


inserted by the compiler and is not part of the law. 


23-1-4. [Annual statement of receipts and disbursements. ] 


It is hereby made the duty of the several boards of managers of state charitable or other insti- 
tutions which receive any money from the state treasury, at the end of each fiscal year to make 
out an itemized and detailed statement of all receipts and disbursements of such institution up to 
and including: the last’ day of said fiscal year, which shall be sworn to as correct by the secretary, 
treasurer or other accounting officer of such institution who draws and receives the state funds 
and shall be transmitted to the governor of the state within the first thirty days of the new fiscal 
year; and any failure on the part of any person or officer to perform the duties herein specified 
shall subject such person to‘removal from his position and in case he is a bonded officer it shall be 
considered as a breach of his bond and be'a misdemeanor in office, for which he may be fined in 
any sum not exceeding five hundred [dollars] [($500)] nor less than one hundred dollars [($100)], 
which shall be recovered from him and the sureties on his bond as a penalty. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1901, ch. 98, § 3; Code 1915, § 5157; 
C.S. 1929, § 130-1307; 1941 Comp., § 5-108; 1953 
Comp., § 13-3-8. 


23-1-5. [Indebtedness i in excess of appropriations prohibited; 
exceptions. | 


Every officer, board, body or agency or any member thereof, empowered to expend any public 
money or to direct the expenditure thereof, or to contract indebtedness against or in view of spe- 
cific appropriations, is hereby prohibted [prohibited] from making any contract, incurring any ex- 
pense, or contracting any liability against this state, or any public fund thereof, which shall make, 
tend to make or contemplate any excess of expenditure beyond the terms of the laws authorizing 
expenditures by them, or either of them, or under their direction; and it shall be unlawful for any 
trustee, superintendent, warden or other officer of any of the educational, penal, charitable or 
other institutions of this state, who, under the laws, has authority or may be vested with authority 


3 
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23-1-6 STATE HEALTH INSTITUTIONS 23-1-7 


to purchase supplies, employ servants ‘or assistants, contract indebtedness, or to do any act con- 
templating the expenditure of public moneys, to contract any indebtedness in behalf of such insti- 
tutions or ostensibly against the state on account of such institutions in excess of the appropria- 
tions made for the maintenance and support thereof; but in respect to the penitentiary, the asylum 
for the insane, the reform school, the institute for the blind, the miners’ hospital and the deaf and 
dumb asylum, if the specific appropriations therefor shall have become exhausted, food and clath- 
ing for the inmates thereof may ke purchase) on the credit of the state. 


History: Laws 1912, ch. 69, § 1; Code 1915, § 5158; Authority to lease and purchase property. — The 


C.S. 1929, § 180-1308; 1941 Comp., § 5-109; 1953 board of regents of the normal university (New Mexico 
Comp,, § 13-3-9. highlands university) has authority to lease and purchase 
Bracketed material. — The bracketed material was property for school purposes, if kept within the appropria- 
inserted by the compiler and is not part of the law. tion provided by the legislature. 1919-20 Op. Att'y Gen. 
19-2213. 
ANNOTATIONS Ne 


Authority choose personnel for more than year. 


Generally. — Officers of educational institutions may — Board of regents of the school of mines may elect or 
incur indebtedness if not in excess of the appropriations appoint a president and instructors for longer terms than 
made. 1915-16 Op. Att'y Gen. No. 15-1441. one year. 1915746:Op, Att'y GenuBer, 1621763; oc 

State school may borrow money so long as it keeps Miners' hospital trustees have no authority to 


trey hin 2h ‘ations. 21915-1868. Op. spend in excess what appropriated. — Except to the 
poner pag lite Phe: BRRSOPr NEP na hth P extent indicated in this section, the miners' hospital board 


Borrowing money to provide student quarters. — of trustees has no authority to spend amounts in excess 
Regents of university of New Mexico may borrow money, of what is properly appropriated for the miners’ hospital. 
within the limits of the appropriation, to provide quarters Nothing in the statute, however, prevents the board from 
for additional students. 1912-18 Op. Att'y Gen. No. 13- seeking deficit supplement legislation to cover shortfalls, 
1101. nor is the board denied the recourse of resorting to pri- 


Reform school is not authorized to borrow money. vate, nonstate funds. 1989 Op, Atty Gen. No. 89-30. 
1912-13 Op. Att'y Gen. No. 13-974. | 


23-1-6. [Emergency food and clone resolution required; Be by 
governor. | 


Before such food and clothing shall be purchased, in case of emergency, as provided in the pre- 
ceding section [23-1-5 NMSA 1978], there shall be passed a resolution of the governing board of 
the institutions mentioned, respectively, setting forth the kind, quantity, quality and estimated, 
cost of such supplies, food and clothing, and the necessity therefor, and showing the state of the 
funds appropriated to-such institutions respectively; and a copy thereof certified. by the president, 
chairman or other head of such board, and.attested by its secretary or clerk, shall be transmitted 
to. the governor, who; if he approve the same, shall return it to the board from which it came, with 
his approval thereon endorsed over his signature, and thereupon the purchases specified shall be 
authorized; but if he disapprove the resolution, he shall so notify the board aforesaid. 


History: Laws 1912, ch. 69, § 2; Code 1915, § 5159; Bracketed. material. — The bracketed material was 
C.S. 1929, § 130-1309; 1941 Comp., § 5-110; 1953 inserted by the compiler and is not part of the law. 
Comp., § 18-8-10., 


23-1-7. [Penalty for exceeding appropriations.] 


Any person violating any of the provisions of the two preceding sections [23-1-5, 23-1-6 NMSA 
1978] shall be deemed guilty of a felony, and, upon conviction thereof, shall be punished by a fine 
not exceeding $500 nor less than $100, or by imprisonment in the penitentiary for not less than 
six months nor more than one year, or by both,such fine and imprisonment in the discretion of the 
court trying such cause. 


History: Laws 1912, ch. 69, § 3; Code 1915, § 5160; Bracketed material. — The bracketed material was 
C.S. 1929, § 130-1310; 1941 Comp., , 5- 111; 1953 inserted by the compiler and is not part of the law. 
ae 8 13-3- 11. 5G . Water 
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23-1-8 GENERAL PROVISIONS 23-1-12 


23-1-8. [Grand jury to note statutes prohibiting indebtedness exceeding 
appropriations. ] 


It is hereby made the duty of the several district judges to call to the attention of grand jurors 
the provisions of the three preceding sections [23-1-5 to 23-1-7 NMSA 1978]. 


History: Laws 1912, ch. 69, § 4; Code 1915, § 5161; Bracketed material. — The bracketed material was 
C.S. 1929, § 1380-1311; 1941 Comp., § 5-112; 1953 inserted by the compiler and is not part of the law, 
Comp., § 18-3-12. ‘ ; n 


23-1-9. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 23-1-9° June 16, 2017, For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1941, ch, 69, § 1, relat- 2016 NMSA 1978 on NMOneSource.com. 
ing to retirement and pensions for employees, effective 


23-1-10. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 23-1-10 budget, effective June 16, 2017. For provisions of former 
NMSA 1978, as enacted by Laws 1941, ch. 69, § 2, relat- section, see the 2016 NMSA 1978 on NMOneSource.com. 
ing to right to pension, maximum amount, inclusion in 


23-1-11. [Payment of pensions from excess of income from donated 
lands only. |] 


That all pensions provided by this act [23-1-11 NMSA 1978] shall be payable solely out of the 
income or current fund of the institution paying such pensions derived from the renting of lands of 
such institution donated by the United States of America, over and.above such portion of such cur- 
rent income as may be necessary to service any bond issue of such institution heretofore lawfully 
issued, and no part of such pensions shall be paid out of the permanent fund of such institution, 
nor out of funds raised by general taxation. 


History: 1941 Comp., § 5-115, enacted by Laws Compiler's notes. — "This act" referred to Laws 1941, 
1941, ch. 69, § 3; 1953 Comp., § 13-3-15. ch. 69, §§ 1, 2 and 3 (Sections 23-1-9, 23-1-10 and 23-1-11 
Bracketed material. — The bracketed material was NMSA 1978). Laws 2017, ch. 87, § 31 repealed Sections 23- 


inserted by the compiler and is not part of the law. 1-9 and 23-1-10 NMSA 1978, effective June 16, 2017. 


23-1-12. Transfer of me cate institutions. 


A. All proberty appropriations and cash balances now held in the name of the siesta insti- 
tutional facilities, or by any state agency for the indicated facilities, the use of which is not limited 
by the terms of any trust or constitutional provision, and staff employed by the following institu- 
tional facilities, are transferred to the department of health: 

(1) New Mexico behavioral health institute at Las Vegas; 
(2) Los Lunas medical center; 
(3) Fort Bayard medical center veterans’ unit; 
(4) Villa Solano; 
(5) Fort Stanton hospital; 
(6) Turquoise lodge; 
(7) Pecos lodge; and 
(8) New Mexico state veterans' home. 

B. The secretary of health may delegate the authority for the supervision and operation of any 
of the institutional facilities transferred under Subsection A of this section to any of the organiza- 
tional units within the department of health. 
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23-1-13 STATE HEALTH INSTITUTIONS 23-2-1 


History: 1953 Comp., § 13-12-1, enacted by Laws following: institutional facilities", and added new Para- 
1977, ch. 2538, § 42; 2005, ch. 3138, § 4; 2019, ch. 146, § 2. graph A(8), 

The 2019 amendment, effective July 1, 2019, trans- The 2005 amendment, effective June 17, 2005, 
ferred the New Mexico state veterans' home from the vet- changed the name of the Las Vegas medical center to the 
erans' services department to the department of health; New Mexico behavioral institute at Las Vegas in Subsec- 
in Subsection A, in the introductory clause, after "con- “tion A(1) and added "veterans' unit" in Subsection A(3). 


stitutional provision,", added "and staff employed by the 


23-1-13. New medical center names. 


A. Henceforth, the New Mexico state hospital at Las Vegas and the meadows home for the 
aged will be known as the "New Mexico behavioral health institute at Las Vegas". This center may 
offer general hospital care, extended care, intermediate care, skilled nursing services and out- 
patient care, as well as services now required by statute. 

B. Henceforth, the Los Lunas hospital and training school at Los Lunas will be known as the 
"Los Lunas medical center". This center may offer general hospital care, extended care, skilled 
nursing services and out-patient care, as well as services now required by statute. 

C. Henceforth, the Fort Bayard hospital will be known as the "Fort Bayard medical center". 
This center may offer general hospital care, extended care, skilled nursing services and out-patient 
care, as well as services now required by statute. 


History: 1953 Comp., § 13-12-1.2, enacted by Laws New Mexico behavioral institute at Las Vegas in Subsec- 
1970, ch. 45, § 1; 2005, ch. 313, § 5. tion A. 

The 2005 amendment, effective June 17, 2005, 
changed the name of the Las Vegas medical center to the 


ARTICLE2 — 
- Carrie Tingley Crippled Children's Hospital 


Sec. Sec. 

23-2-1. Carrie Tingley crippled children's hospital pro- 23-2-7. Carrie Tingley crippled children's hospital fund 
gram created. and program funds. 

23-2-2, Advisory committee. 23-2-8. Repealed. 

23-2-8, Powers and duties. ' 23-2-9. Receipts from public lands where no beneficiary 

23-2-4 to 23-2-6. Repealed. is designated. 


23-2-1. Carrie Tingley crippled children's hospital program created. 


In order to provide care and treatment for the crippled children of New Mexico in need of long- 
term inpatient or outpatient. care, there is hereby created the Carrie Tingley crippled children's 
hospital program to be administered by the board of regents of the university of New Mexico. 
For the purposes of this section, "crippled children" means children whose primary diagnosis is a 
chronic impairment which may require long-term inpatient or outpatient medical or surgical care 
or treatment. 


History: Laws 1937, ch. 18, § 1; 1941 Comp., § 5-301; children's hospital be located in the buildings erected at 
1953 Comp., § 13-5-1; Laws 1981, ch. 275, § 1; 1989, ch. Truth or Consequences. The location of Carrie Tingley 


247,81. cannot be changed without a change in this section. 1980 

Cross references. — For hospital as state institution, Op. Att'y Gen. No. 80-16 (rendered prior to 1981 amend- 
see N.M. Const., art. XIV, § 1. ment). 

For licensure of health facilities under Public Health Am, Jur. 2d, A.L.R. and C.J.S, references. — 40A 
Act, see 24-1-5 NMSA 1978. Am. Jur, 2d Hospitals and Asylums §§ 1 to 26, 

For Medical Malpractice Act, see Chapter 41, Article 5 41 C.J.S. Hospitals § 6. A. 
NMSA 1978. 

ANNOTATIONS 


Legislative intent. — In enacting this section, the 
legislature plainly intended that Carrie Tingley crippled 
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23-2-2 CARRIE TINGLEY CRIPPLED CHILDREN'S HOSPITAL 23-2-8 


23-2-2. Advisory committee. 


The board of regents of the university of New Mexico shall appoint and consult with an advisory 
group consisting of at least three parents of children with a chronic impairment and two health 
professionals. 


History: Laws 1937, ch. 13, § 2; 1941 Comp., § 5-302; there is no such authorization for the directors of Carrie 
Laws 1951, ch. 127, § 1; 1953 Comp., § 13-5-2; Laws Tingley crippled children's hospital in Laws 1937, ch. 18. 
1955, ch. 126, § 1; 1987, ch. 199, § 1; 1989, ch, 247, § 2. 1937-38 Op. Att'y Gen. No. 38-2036 (rendered prior to 

ANNOTATIONS ar 


Salary not authorized. — Public officers are not en- 
titled to a salary unless it is authorized by statute, and 


23-2-3. Powers and duties. 


The board of regents of the university of New Mexico shall manage, control and govern the Car- 
rie Tingley crippled children's hospital program under rules, regulations or other directives and 
policies as the board of regents may from time to time prescribe. The board of regents of the uni- 
versity of New Mexico has the full power to enter into contracts or other agreements as it deems 
necessary or desirable for the operation and management of the Carrie Tingley crippled children's 
hospital program. nas fh 


History: 1978 Comp., § 23-2-3, enacted by Laws ch, 18, § 3, relating to powers and duties, and enacted a 
1989, ch, 247, § 3. new section, effective June 16, 1989, 

Repeals and reenactments. — Laws 1989, ch, 247, 
§ 3 repealed 23-2-3 NMSA 1978, as enacted by Laws 1937, 


23-2-4 to 23-2-6. Repealed. 


Repeals. — Laws 1989, ch. 247, § 8 repealed 23-2-4 to and employees, departments and services, and admit- 
23-2-6 NMSA 1978, as enacted by Laws 1937, ch. 13, §§ 4 tance to hospital, effective June 16, 1989. 
to 6, relating to medical superintendent and other agents 


23-2-7. Carrie Tingley crippled children's hospital fund and program 
funds. 


There is created the "Carrie Tingley crippled children's hospital program fund". All money now 
held by the Carrie Tingley crippled children's hospital fund or payable to that fund in the future 
for the purpose of operating and managing the Carrie Tingley crippled children's hospital program 
shall be paid over to the board of regents of the university of New Mexico to be used for the pur- 
pose of operating the Carrie Tingley crippled children's hospital program. All money from patient 
care and treatment rendered by the Carrie Tingley crippled children's hospital program, now held 
or received in the future, shall be paid over to the board of regents of the university of New Mexico 
to be used for the purpose of operating the Carrie Tingley crippled children's hospital program. 


History: Laws 1937, ch. 13, § 7; 1941 Comp., § 5-307; of crippled children's hospital is illegal. Harriman Inst. of 
1953 Comp., § 13-5-7; Laws 1989, ch. 247, § 4. Soc, Research, Inc, v. Carrie Tingley Crippled Children's 
., 1938- C-062, 43 N.M, 1, 84 P.2d 1088. 
ANNOTATIONS aie ci 


Lottery for benefit of hospital illegal. — Lottery to 
be conducted as part of a fair to be held in state for benefit 


23-2-8. Repealed. 


Repeals. — Laws 1989, ch. 247, § 8 repealed 23-2-8 to an appropriation for the hospital maintenance fund, ef- 
NMSA 1978, as enacted by Laws 1941, ch. 27, § 1, relating fective June 16, 1989. 
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23-2-9 STATE HEALTH INSTITUTIONS 23-3-1 


23-2-9. Receipts from public lands where no beneficiary is designated. 


The commissioner of public lands and the state treasurer are authorized to transfer to the board 
of regents of the university of New Mexico for the credit of the Carrie Tingley crippled children's 
hospital program all receipts now held or which may hereafter be received from any lands ac- 
quired by the state by purchase and placed under the state land office where no benofichar is 
specified, including Conchas dam lands. i 


History: 1941 Comp., § 8-116a; Laws 1953, ch. 33, 


ARTICLE’3 
Miners' Hospital 


Sec, Sec. 
23-3-1. Purposs of miners! hospital; admission and main-, .. 23-3-3. Powers and duties. 
tenance of patients. 23-3-4, Transfer of funds and property. 


23-3-2. Board created; terms; composition; compensation. 


23-3-1. Purpose of miners’ hospital; admission and maintenance of 
patients. 


The miners’ hospital of New Mexico is intended and meant to be for the free treatment and care 
of resident miners of the state of New Mexico, who may become sick or injured in the line of their 
occupation; and all lodging and medical care shall be free of charge, as shall all other expenses 
incurred by the patient, except in cases where such patient is possessed of property and means 
sufficient to enable him to pay the actual costs and charges incurred by his attendance at such 
hospital, in which case the governing authority may make provision for his being charged and pay- 
ing such expenses incurred. 

Provided, however, the governing authority may take in other patients for treatment and care, 
‘upon the payment of all expenses therefor by the patients, when they may be received and treated 
without excluding any miners from the hospital, 


History: Laws 1903, ch. 2, § 9; 1907, ch. 48, § 1; Code Right of miner to be admitted. — If a person is a 


1915, § 5106; C.S. 1929, § 180-501; 1941 Comp., § 5-401; miner at the time he seeks admission to the hospital, he 
1953 Comp., § 18-6-1; Laws 1968, ch. 17, § 9. meets the requirement of this section. 1959-60 Op. Att'y 
Compiler's notes, — Laws .1903, ch, 2, § 4, as amended Gen..No. 60-127; ) 
by Laws 1986, ch, 12, § 1, provided for an institution to be Miner who has discontinued his occupation as 
called the miners' hospital of New Mexico, which institu- miner and who becomes sick or infirm, but not.in line of 
tion is located at the city of Raton: in Colfax County, New his occupation, is not entitled to admission to miners' hos- 
Mexico, pital free of charge. 1915-16 Op. Att'y Gen. No,.15-1448, 
Laws 2009, ch. 125, § 44, effective June 19, 2009, appro- Treatment as outpatient. — Resident miners who 
priated $1, 000, 000 from the miners' trust fund to the min- ~ meet other statutory requirements may be medically 
ers’ hospital for expenditure in fiscal years 2009 through treated as outpatients free of charge.’ 1961-62 Op. Att'y 
2018 to purchase and install an automated pharmaceuti- Gen. No, 62-119. 
cal dispensing system at the miners’ hospital in Raton in Nonminers treated at the miners! hospital must 
Colfax county. pay all expenses for treatment and care in accordance 
Cross references, — For confirmation as to state insti- with the applicable laws including fixed costs, 1988 Op. 
tution, see N.M, Const., art. XIV, § 1, Att'y Gen. No. 88-21. 
For control and management as provided by law, see When condition temporary. Resident miners who 
N.M. Const., art. XTV, § 3. meet other statutory requirements may be admitted, 
For Medical Malpractice Act, see Chapter 41, Article 5 treated and cared for free of charge when their condition 
NMSA 1978, is temporary rather than permanent or chronic, 1961-62 


Op. Att'y Gen. No, 62-119. 


ANNOTATIONS Miners' hospital may not sell or dispense medi- 
Ownership of facility and equipment by state. — ere oan bas opera ae ae pupbe pains 
Any facility and/or equipment provided for in the estab- Wath 8 EU BCERSOG SS Secher ew ean mee vane 
lishment of the miners’ hospital is an integral part of that 61-11-1 NMSA 1978 et seq. 1957-58 Op. Att'y Gen. No, 57- 
state institution and is fully owned by the State of New 254. ; 
Mexico. 1957-58 Op. Att'y Gen. No, 57-209, No sales at doctors request. — — The miners' hospital 


may not sell drugs or medical supplies to people who are 
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23-3-2 MINERS' HOSPITAL 23-3-4 


not admitted to the hospital as inpatients or outpatients 
when doctors ask that such be sold to them. 1957-58 Op. 
Att'y Gen. No. 57-254. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 40A 
Am. Jur. 2d Hospitals and Asylums §§ 1 to 26. 
41 C.J.S. Hospitals § 6. 


23-3-2. Board created; terms; composition; compensation. 


A. There is created the "board of trustees of the miners’ hospital of New Mexico". The board 
shall consist. of five members appointed by the governor with the advice and consent of the sen- 
ate. One member of the board shall be a licensed physician, two members shall be miners or their 
representatives and two members shall be representatives of the general public. Members of the 
board shall be appointed for staggered terms of five years each, except that the initial board shall 
be composed of one member appointed for a term of one year, one member appointed for a term of 
two years, one member appointed for a term of three years, one member appointed for a term of 
four years and one member appointed for a term of five years. 

B. A majority of the board shall constitute a quorum for doing business. 

C. -Members of the board shall receive per diem and mileage as provided in the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perqui- 


site or allowance. 
History: 1953 Comp., § 13-6-2, enacted by Laws 
1975, ch. 19, § 1. 
ANNOTATIONS 


Members of legislature may not serve. — Mem- 
bers of the legislature may not serve on the following 


23-3-3. Powers and duties. 


boards and commissions: (1) livestock board; (2) state po- 
lice board; (3) capitol buildings improvement commission 
(now department of finance and administration); (4) board 
of regents - E] Rito normal; (5) state fair commission; (6) 
miners' hospital of New Mexico. 1959-60 Op. Att'y Gen. 
No, 59-140. 


The board is a body corporate under the name of the board of trustees of the miners' hospital of 
New Mexico and has the power to sue and be sued, contract, acquire land by purchase or donation 
and to do all other things necessary to carry out its duties. The board shall supervise and control 
all functions of the operation and management of the miners' hospital of New Mexico. 


History: 1953 Comp., § 13-6-3, enacted by Laws 
1975, ch. 19, § 2. 


ANNOTATIONS 


Restrictions on the appropriation of the miner's 
hospital trust fund revenues contained in the 1988 ap- 
propriations bill were consistent. with the rule that legis- 
lative conditions on appropriations be limited to the fiscal 
period covered by the bill and did not conflict with this 
section. 1989 Op. Att'y Gen. No. 89-30. 

Miners' hospital board has power to remove or 
discharge any employee, but it must exercise this 
power in accordance with the rules promulgated by the 
personnel board. 1964 Op. Att'y Gen. No. 64-130. 

Removal of physician. — The miners' hospital board 
may dismiss a physician in its employment for not abid- 
ing by the rules and regulations of the hospital board, but 
the physician has the right to appeal the dismissal to the 
personnel board. 1964 Op. Att'y Gen. No. 64-130. 


Authority to rent, lease or sell facilities and 
equipment. — The renting or leasing of facilities and 
equipment would not be outside the authority granted, 
And further, a sale of laboratory and X-ray equipment 
owned by the state may be made by the chairman of the 
board in accordance with the provisions, of 13-6-2 NMSA 
1978. 1957-58 Op. Att'y Gen. No. 57-209. 

Expansion of facilities. — The board of trustees for 
miners' hospital’ can commit the miners' trust and the 
state of New. Mexico to acquire northern Colfax county 
hospital and agree to operate a general hospital to provide 
at least the health care services of the scope and qual- 
ity appropriate to the needs of the population of Colfax 
county. The board does not violate the terms of the trust 
by placing $1 million in escrow for 75 years for the pur- 
chase of the facility that, under one method of valuation, 
had no significant value at the date of acquisition. 1988 
Op. Att'y Gen. No. 88-21. 


23-3-4. Transfer of funds and property. 


All property, real, personal and mixed, including appropriations and cash balances now held by 
the hospitals and institutions department for the purpose of operating and managing the miners' 
hospital of New Mexico is transferred to the board of trustees of the miners’ hospital of New Mexico. 


History: 1953 Comp., § 13-6-4, enacted by Laws 
1975, ch. 19, § 3. 
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23-4-1 STATE HEALTH INSTITUTIONS 23-4-1 


ARTICLE 4 


New Mexico Veterans' Home 


Sec. ~—" | Sec. 


23-4-1. Veterans’ home created; advisory board. 23-4-4.1, Donations; gifts; bequests. 

23-4-2. Repealed. © 23-4-5, 23-4-6. Repealed. — 
23-4-3. Eligibility for care; standards. 23-4-7. Future transfer of lands; restrictions. 
23-4-4, Repealed. ’ 


23-4-1. Veterans' home created; advisory board. 


A. The "New Mexico state veterans' home” located near Truth or iene eiathetdecs New Mexico, 
is declared to be a state home for veterans of service in the armed forces of the a States and 
their qualifying spouses, surviving spouses and gold star parents. 

B. The "Fort Bayard medical center veterans' unit", a separate and distinct orth of the Fort 
Bayard medical center, located near Silver City, New Mexico, is declared to be a state home for 
veterans of service in the armed forces of the United States. 

C. There is created the "New Mexico veterans' home advisory board’. The advisory board shall 
consist of nine members as follows: . 
(1) the secretary of health or the secretary's designee; 

(2) the secretary of veterans' services or the secretary's designee; 
(8) the secretary of aging and long-term services or the secretary's designee; 
(4) the administrator of a private nursing home; 
(5) a registered health care professional who is employed by a public or private nursing 
home; : 
(6) the state commander of the department of New Mexico veterans of foreign wars or the 
department commander's designee; 
(7) the department commander of the ic palate legion or the department seniiaiinell 
designee; 
(8) the state commander of pc ee sleet ities veterans or the dinta duatidecched s desig- 
nee; and 
(9) amember of any other congressionally recognized veteran service organization: 

D. The governor shall appoint the members designated in Poragrapls (4), (5) and (9) of Subsec- 
tion C of this section, and their terms shall be for three years each. 2 

E.. The New Mexico state veterans’ home shall be under the control ad oversight of the de- 
partment of health. 

F, The New Mexico veterans' home advisory board shall provide adtiee to the secretaries of 
veterans’ services and health and'the administrators of the New Mexico state veterans' home and 
the Fort Bayard medical center regarding veterans' services. 


History: 1953 Comp., § 74-7-1, enacted by Laws States, and made changes to the composition of the 
1974 (S.S.), ch. 2, §.1; 1983, ch. 829, § 1; 1986, ch, 1038, New Mexico home advisory board; in Subsection A, af- 
§.1; 1987, ch. 183, § 1; 1991, ch. 24, § 1; 1993, ch, 7, § 1; ter "United States", added "and their qualifying spouses, 
2001, ch. 40, § 1; 2004, ch. 19, §. 25; 2017, ch, 84,-§ 8; surviving spouses and gold star parents"; ; in Subsection 
2019, ch. 146, § 3. C, in the introductory language, after "veterans", added 

The 2019 amendment, effective July 1, 2019, added "home", in Paragraph C(1), after "secretary of", deleted 
the secretary of veterans’ services or the secretary's des- "veterans' services" and added “health", and after "or", 
ignee to the New Mexico veterans' home advisory board", deleted "his" and added "the secretary's", in Paragraph 
and provided that the New Mexico state veterans' home C(2), after "director of the", deleted "state benefits" and 
shall be under the control and oversight of the depart- added "health care coordination", in Paragraph C(8), de- 
ment of health; in Subsection C, deleted former Paragraph -  _leted "a veteran of World War II" and added the remainder 
C(2) and added new Paragraph C(2); and in Subsection E, of the paragraph; in Paragraph C(5), after "registered", 
after "under the control"; added "and: oversight", after "of ‘deleted "nurse" and added "health care professional", in 
the", deleted "veterans! services", and after "department", _ »Paragraph C(6), deleted "a veteran of the Korean conflict" 
added "of health", nasi #4 ‘and added the remainder of the paragraph, in Paragraph 

The 2017 amendment, effective July 1, 2017, provided © C(7), after the paragraph designation, deleted "a veteran 
that the New Mexico state veterans' home is for quali- of the Vietnam conflict" and added the remainder of the 
fying spouses, surviving spouses and gold star parents paragraph, in Paragraph C(8), deleted "a veteran of the 
of veterans of service in the armed forces of the United Gulf War" and added the remainder of the paragraph, and 
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23-4-2 NEW MEXICO VETERANS' HOME 23-4-3 


in Paragraph O(9), deleted "veteran of the Iraqi Freedom The 1993 amendment, effective June 18, 1993, substi- 
conflict" and added the remainder of the paragraph; in tuted "'New Mexico veterans' center’ located near Truth or 
Subsection D, after "Paragraphs", deleted "(8) through" Consequences, New Mexico" for " 'Truth or Consequences 
and added "(4), (5) and"; in Subsection E, after "control of veterans’ center’ located near Truth or Consequences, 
the", added "veterans' services", and after "department", New Mexico, hereinafter referred to as the ‘center’ " in 
deleted "of health"; and in Subsection F, after the first oc- Subsection A; added current Subsection B; redesignated 
currence of "veterans", added "home", and after "advice to former Subsections B through D as current Subsections 
the", deleted "secretary of" and added "secretaries of vet- C through E; in current Subsection, C, substituted ;""New 
erans' services". Mexico veterans' advisory board" for "advisory board of 
The 2004 amendment, effective May 19, 2004, in Sub- the Truth or Consequences veterans' center", added.'or 
section C, changed "chairman of the New Mexico veterans’ his designee" at the end of Paragraph (1), substituted "a 
service commission" to "secretary of veterans’ services" veteran of World War II" for "the administrator of Fort 
and added new Paragraphs (8) and (9); and in Subsection Bayard medical center" in Paragraph (3), inserted "of the 
D, provided for the appointment of the two new members Korean conflict" in Paragraph (6), and added Paragraph 
of the New Mexico veterans! advisory board, (7); in Subsection E, substituted "department of health" 
The 2001 amendment, effective June 15, 2001, sub- for "health and environment department"; added Subsec- 
stituted "Veterans': home" for "Veterans' center" in the tion F; and made minor stylistic changes, 
section heading; substituted "New Mexico state veterans’ The 1991 amendment, effective June 14, 1991, sub- 
home" for "New Mexico veterans' center" throughout the stituted "a veteran" for "the director of the Albuquerque 
section; and inserted "New Mexico" -disaseas "veterans" veterans’ administration medical center" in Paragraph (6) 
in Paragraph C(1), ry of Subsection B; and, in Subsection C, inserted "and (6)" 


and made a related stylistic change, 


23-4-2. Repealed. 


Repeals. — Laws 1987, ch, 133, § 6 repealed 23-4-2 § 3, relating to duties of executive director of the veterans' 
NMSA 1978, as enacted by Laws 1974 (1st S.S.), ch. 2, center, effective June 19, 1987, 


23-4-3. Eligibility for care; standards. 


A. Occupancy in the New Mexico state veterans' home and the Fort Bayard medical center 
veterans’ unit shall be for veterans of service in the armed forces of the United States who have 
served on active duty pursuant to rules adopted by the secretary of veterans! services consistent 
with federal guidelines. To be eligible for admission and continued occupancy, a veteran must be a 
citizen of the United States who enlisted or was drafted, inducted or commissioned in the armed 
forces of the United States, who was accepted for and assigned to active duty in the armed forces 
and was not separated from the armed forces under circumstances amounting to a dishonorable 
discharge from the armed forces. 

B. Additionally, no more than twenty-five percent of the occupancy in the New Mexico state 
veterans’ home shall consist of Bonv eter ais from the following CEPOEDELER 

(1) spouses; | 

(2) surviving spouses; and 

(3). gold star parents; as defined in the Veterans' Services Deperitert Act [Chapter 9, wh 
ticle 22 NMSA 1978]: 

C. Whenever a law, rule or regulation of the United States department of'veterans affairs or 
any other law permits the state to receive federal funds for the use and benefit of the New Mexico 
state veterans' home, upon acceptance of a veteran of the armed forces of the United States not 
meeting the requirements of Subsection A of this section, the New Mexico veterans' home advisory 
board may adopt rules to authorize such veteran's acceptance. 


History: 1953 Comp., § 74-7-3, enacted by Laws’ deleted the paragraph designation "(1)", after "discharge 


1974 (S.S.), ch..2, § 4; 1983, ch. 329, § 3; 1986, ch, 103, from the armed forces", deleted-'and" and deleted former 
§ 2; 1987, ch. 133, § 2; 1993, ch, 7; § 2; 2001, ch. 40, § 2; Paragraph A(2); in Subsection B, Paragraph B(3), after 
2017, ch. 84, § 9. ~ "parents,", added "as defined in the Veterans' Services 
The 2017 amendment, effective Suty 1, 2017, revised Department Act"; and in Subsection C, after "regulation 
the eligibility standards for admission and continued of the", deleted "veterans' administration of the federal 
occupancy in the New Mexico state veterans’ home and government" and added "United States department of 
the Fort Bayard medical center veterans’ unit, and au- veterans affairs", after "Subsection A of this section, the", 
thorized the New Mexico home advisory board to adopt added "New Mexico veterans’ home advisory", and’ after 
rules authorizing acceptance of veterans that do not meet, "board", deleted "trustees". 
the eligibility requirements in certain circumstances; in The 2001 amendment, effective June 15, 2001, sub- 
Subsection A, after “secretary of", deleted "health" and stituted "state veterans' home" for "veterans' center" and 
added "veterans' services", after "a veteran’ must be", "rules" for "rules and regulations" throughout the section. 
11 
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23-4-4 STATE HEALTH INSTITUTIONS 23-4-7 


The 1993 amendment, effective June 18, 1993, in Sub- 
section A, substituted "New Mexico veterans' center and 
the Fort Bayard medical center veterans’ unit" for "cen- 
ter", substituted "on active duty" for "at least ninety days 
of active duty", and deleted "and environment" following 


23-4-4, Repealed. 


Repeals. — Laws 1987, ch. 133, § 6 repealed 23-4-4 
NMSA 1978, as enacted by Laws 1974 (1st S. S)), eh. 2, 85, 


"health" in the first sentence, rewrote Paragraph (1) which 
read "release or separation from the service with an hon- 
orable discharge", and substituted "admission" for "ap- 
plication" at the end of Paragraph (2); and made stylistic 


changes in Subsections B and C. 


relating to payment of charges at the veterans’ center, ef- 
fective June 19, 1987. 


23-4-4.1. Donations; gifts; bequests. 


The New Mexico state veterans' home may accept donations, gifts and bequests of land, money 
or other things of value for the purposes of Sections 23-4-1 and 23-4-3 NMSA 1978. The title to 
such lands, together with all improvements thereon, shall vest in the state, and the deeds thereto, 
all insurance policies, certificates of water rights and other evidences of ownership of the land or 
improvements of the New Mexico state veterans' home shall be filed as provided by law. Except as 
provided by the conditions of such donations, gifts and bequests, all donations and ee of money 


shall be deposited by law. 


History: 1978 Comp., § 23-4-4.1, enacted by Laws 
1983, ch. 329, § 5; 1986, ch. 108, § 4; 1987, ch. 133, § 3; 
1993, ch. 7, § 3; 2001, ch. 40, § 3. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "state veterans’ home" for "veterans' center" in 


23-4-5, 23-4-6. Repealed. 


two places and updated the internal reference in the first 
sentence. 

The 1993 amendment, effective June 18, 1993, in- 
serted "New Mexico veterans' " preceding "center" in the 
first and second sentences. ‘ 


Repeals. — Laws 1983, ch. 329, § 9, repealed 23-4-5 relating to acquisition of lands and their title in state, ef- 
NMSA 1978, as enacted by Laws 1974 (1st S.S.), ch. 2, § 7, fective April 8, 1983. For present provisions, see 23-4-4.1 
relating to donations and their title in state, and 23-4- 6 NMSA 1978, 

NMSA 1978, as enacted by Laws 1974 (1st S.S.), ch. 2, § 8, 


23-4-7, Future transfer of lands; restrictions. 


A. The secretary of health shall designate not more than thirty acres. of land immediately 
surrounding the old Carrie Tingley crippled children's hospital building, including the support 
buildings and three adjoining houses, which may not be designated as surplus property by the 
department of finance and administration pursuant to this section. Subsequent to such a designa- 
tion, the department of finance and administration may determine, after the New Mexico state 
veterans' home has been established, that there exists acreage that is surplus to the needs of the 
New Mexico state veterans' home. 

B.. The department of finance and administration, with approval of the state board of finance, 
may transfer a portion of the designated surplus property not. to exceed twenty-five acres to the 
Truth or Consequences school board to be used for a site for construction of a middle school. 

C. Subsequent to the official decision of the Truth or Consequences school board to proceed or 
not to proceed with the construction of a middle school on property adjacent to the New Mexico 
state veterans' home, the department of finance and administration may transfer, with approval 
of the state board of finance, part or all of the remaining surplus property to the city of Truth or 
Consequences for use in future economic development projects. 

D. All transfers of land provided for in this section shall be subject to the following candationte 

(1) the governor or his designee shall approve any plans for development of any part of the 
original site before commencement of any construction under such plans; 

(2) if the Truth or Consequences school board has not developed a master plan for use of 
any property transferred to it by January 1, 1987 or has not substantially initiated this plan by 
January 1, 1993, the surplus property transferred to that school board shall revert to the state; 
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(3) if the city of Truth or Consequences has not developed a master plan for use of any 
property transferred to it by January 1, 1987 or has not substantially initiated this plan by Janu- 
ary 1, 1993, the surplus property transferred to that city shall revert to the state; 

(4) the department of finance and administration shall not transfer as surplus property 
either the access to any well already existing on the site or any buildings on the site without the 
consent of the board of trustees; and 

(5) no commitment on any parcel of land at the original site shall-be made to the Truth 
or Consequences school board or to the city of Truth or Consequences until after such time as the 
New Mexico state veterans' home is approved by the legislature. 


History: Laws 1983, ch. 329, § 7; 1986, ch. 108, § 5; The 1993 amendment, effective June 18, 1993, deleted 
1987, ch. 1838, § 4; 1993, ch. 7, § 4; 2001, ch. 40, § 4. "and environment" following "health" in the first sentence 

The 2001 amendment, effective June 15, 2001, substi- of Subsection A and inserted "New Mexico veterans" pre- 
tuted "state veterans' home" for "veterans' center" in Sub- ceding "center" in Subsections A and C and Paragraph (5) 
sections A, C and D and substituted "New Mexico state of Subsection D. 
veterans’ home" for "center" at the end of Subsection A. 

Las Vegas Medical Center 

Sec. Sec. 
23-5-1. Object. co 23-5-2.. Repealed, 


23-5-1. Object. 


The object of the New Mexico behavioral health institute at Las Vegas is the observation, diag- 
nosis, treatment, care and maintenance of the mentally ill. 


History: 1953 Comp., § 34-1-11.1, enacted by Laws ANNOTATIONS 


peace senna eyo Chawla Se Am. Jur. 2d, A.L.R. and C.J.S. references. — Civil 


Cross references, — For provisions of the Mental Boag e : 4 
Health and Developmental. Disabilities Code, see Chap- liability for physical measures undertaken in connec- 
tion with treatment of mentally disordered patient, 8 


ter 43, Article 1 NMSA 1978, bigs h 464 

The 2005 amendment, effective June 17, 2005, A.L.R.4th 464). ae 
changed the name of the Las Vegas medical center to the _ Hospital's liability for mentally deranged patient's self 
New Mexico behavioral institute at Las Vegas. inflicted injuries, 36 A.L.R.4th 117, 


23-5-2. Repealed. 


Repeals, — Laws 1981, ch. 72, § 1, repealed 23-5-2 hospital to create branch facilities, effective March 21, 
NMSA 1978, as enacted by Laws 1959, ch. 188, § 1, relat- 1981. 
ing to the power of the governing authority of the state , 


Los Lunas Medical Center 


(Repealed by Laws 1978, ch, 211, § 16.) 


23-6-1, 23-6-2. Repealed. 


Repeals. — Laws 1978, ch. 211, § 16, repealed former Los Lunas hospital and training school, effective March 7, 
34-3-2 and 34-3-5, 1953 Comp. (23-6-1, 23-6-2 NMSA 1978. 
1978), relating to establishment, powers and duties of the 
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23-7-1 STATE HEALTH INSTITUTIONS 23-9-1 


Laws 1981, ch. 72, § 1, purported to repeal 23-6-2 NMSA — 


1978, although it had already been repealed by Laws 
1978, ch. 211, § 16. 


ARTICLE 7 


Community Mental Health Services. 


(Repealed by Laws 1999, ch. 270, § 10.) 


23-7-1 to 23-7-12. Repealed. 


Repeals. — Laws 1999, ch. 270, § 10 repealed 23-7-1 
NMSA 1978, as enacted by Laws 1973, ch. 378, § 1, relat- 
ing to pilot demonstration centers, effective July 1, 1999. 
For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. For present comparable provi- 
sions, see 9-7-6.83 NMSA 1978. 


Laws 1999, ch. 270, § 10 repealed the Community Men- 
tal Health Services Act, 23-7-2 to 23-7-12 NMSA 1978, as 
enacted by Laws 1975, ch. 104, §§ 1 to 11, effective July 1, 
1999. For provisions of former sections, see the 1998 
NMSA 1978 on NMOneSource.com, For present compa- 
rable provisions, see 9-7-6.3 NMSA 1978, 


ARTICLE 8 


Children's Psychiatric Unit at University 
of New Mexico 


Sec. 
23-8-1,. Children's psychiatric unit; operational control. 


23-8-1. Children's psychiatric unit; operational control. 


After the completion of the construction and equipment of the children's psychiatric unit at Al- 
buquerque by the hospitals and institutions department, as provided by Laws 1975, Chapter 140, 
the operational control of the children's psychiatric unit shall be by the regents of the university 


of New Mexico. 


History: 1953 Comp., § 73-25-3.1, enacted by Laws 
1977, ch. 174, § 1. 

Compiler's notes. — Laws 1975, Chapter 140 was not 
compiled, as it was not of a general and permanent na- 
ture. 


Cross references. — For provisions of the Mental 
Health and Developmental Disabitars Code, see bag 
ter 43, Article 1 NMSA 1978. 


ARTICLE 9 
Adolescent Treatment Hospital 


Sec 

28-9-1. Short title. 

23-9-2. Definitions. 

23-9-3. Adolescent treatment hospital; eeAtion 

23-9-4. Adolescent residential treatment facility; creation, 
23-9-5, Adolescent treatment hospital governing board; 


creation; organization; duties. 


23-9-1. Short title. 


"See. 


23-9-6. Hospital admissions; treatment. 

23-9-7. Adolescent treatment hospital and adolescent 
residential treatment facility administra- 
tion. 


This act [23-9-1 through 23-9-7 NMSA 1978] may be cited as the "Adolescent Treatment Hospi- 


tal Act". 
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23-9-2 ADOLESCENT TREATMENT HOSPITAL 23-9-5 


History: Laws 1992, ch. 60, § 1. 


23-9-2. Definitions. 


As used in the Adolescent Treatment Hospital Act : 

A. "adolescent" means a person aged thirteen through twenty; 

B. "adolescent treatment hospital" means the hospital created pursuant to the Adolescent 
Treatment Hospital Act; 

C. "board" means the adolescent treatment hospital governing board; 

D. "adolescent residential treatment facility" means the facility created pursuant to the Ado- 
lescent Treatment Hospital Act; and 

E. "coordinated treatment panel" means the group made up of trained health and mental 
health professionals who review and approve psychosocial treatment recommendations, develop 
psychosocial treatment alternatives, track costs and cost-effectiveness and evaluate outcomes; and 

F. "secretary" means the secretary of health. 


History: Laws 1992, ch. 60, § 2; 1998, ch. 28, § 1. the department of health, the state department of public 
The 1998 amendment, effective May 20, 1998, in Sub- education and the youth authority" following "profession- 
section E, deleted "from the human services department, als". 


23-9-3. Adolescent treatment hospital; creation. 


The "adolescent treatment hospital" is created. The adolescent treatment hospital shall provide 
care, treatment and reintegration into society for adolescents who are violent or who have a his- 
tory of violence and have a mental disorder and who are amenable to treatment. 


History: Laws:1992, ch. 60, § 3. 


23-9-4. Adolescent residential treatment facility; creation. 


The "adolescent residential treatment facility" is created. The adolescent residential treatment 
facility shall provide a residential treatment program designed for treating adolescents with seri- 
ous emotional disturbances for the purpose of developing skills necessary for successful transition 
into the community. The facility shall include a therapeutic environment by establishing a thera- 
peutic milieu or by using a reeducation model that emphasizes the building of competencies. 


History: Laws 1992, ch. 60, § 4. 


23-9-5. Adolescent treatment hospital governing board; creation; 
organization; duties. 


A. There is created the "adolescent treatment hospital governing board" consisting of five 
members appointed by the secretary. The members shall serve at the pleasure of the secretary and 
shall be familiar with the treatment and care of violent adolescents who are mentally disordered. 

B. The board shall advise the secretary on professional practices, community concerns and 
policies and procedures related to the treatment of adolescents admitted to the adolescent treat- 
ment hospital. 

C. The board, in consultation with the secretary, shall make and adopt such reasonable rules 
and regulations as may be necessary or convenient to carry out its duties and to administer the 
provisions of the Adolescent Treatment Hospital Act, .. 


History: Laws 1992, ch. 60, § 5. 
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23-9-6 STATE HEALTH INSTITUTIONS 23-9-7 


23-9-6. Hospital admissions; treatment. 


A. Adolescents shall be admitted to the adolescent treatment hospital and adolescent residen- 
tial treatment facility only in accordance with the provisions of the Mental Health and Develop- 
mental Disabilities Code [Chapter 43, Article 1 NMSA 1978] or the Children's Mental Health and 
Developmental Disabilities Act. The coordinated treatment panel may make recommendations on 
admissions. 

B. The secretary shall, in consultation with the board, define admittance criteria; provided 
that the criteria may not exclude adolescents in the custody of other agencies who might otherwise 
meet the criteria for services provided through the adolescent treatment hospital. 

C. The Mental Heath [Health] and Developmental Disabilities Code or the Children’ s Mental 


Health and Developmental Disabilities Act shall apply to inpatient treatment, 


History: Laws 1992, ch. 60, § 6; 1998, ch. 28, § 2. 

Bracketed material. _ The bracketed material was 
inserted by the compiler and is not part of the law. 

The Children's Mental Health and Developmental Dis- 
abilities Act, referred to in Subsections A and C, appeared 
as 32A-6-1 to 32A-6-22 NMSA 1978 before being repealed 


present comparable provisions, see Chapter 32A, Article 
6A NMSA 1978, 

The 1998 amendment, effective, May 20, 1998, re- 
wrote Subsection A, and inserted "or the Children's Men- 
tal Health and Developmental Disabilities Act" in Subsec- 
tion C. 


by Laws 2007, ch. 162, § 31, effective June 15, 2007. For 


23-9-7. Adolescent treatment hospital and adolescent residential 
treatment facility administration. 


A. The adolescent treatment hospital and adolescent residential treatment facility shall be 
under the administration and control of the department of health. The secretary of health shall 
ensure that the adolescent treatment hospital becomes accredited by an appropriate hospital ac- 
creditation organization within the limits of its appropriations and, notwithstanding that accredi- 
tation, shall also seek and maintain licensure under the appropriate state standards. 

B. The adolescent treatment hospital and adolescent residential treatment facility may es- 
tablish and maintain administrative units and services for administration, medical and: mental 
health care treatment, nursing, dietetics, education, recreation, social work and related services 
as may be necessary to carry out the purposes for which the adolescent treatment hospital and 
adolescent residential treatment facility are established. 

C. Employees of the adolescent treatment hospital and adolescent residential treatment facil- 
ity shall be subject to the State Personnel Act [Chapter 10, Article 9 NMSA 1978]. : 

D. The adolescent treatment hospital and adolescent residential treatment facility may de- 
velop and implement a reasonable schedule of fees for adolescents not in the custody of the state 
and not otherwise eligible for services paid for or supported by the state. All fee payments shall be 
deposited with the state treasurer and credited to the general fund. 

E. The adolescenttreatment hospital and:adolescent residential treatment facility. may accept 
donations, gifts or bequests of land, money or things of value for the:establishment, maintenance 
and advancement of the adolescent treatment hospital and adolescent residential treatment fa- 
cility. Title to lands acquired shall be vested in the state. Donations, gifts and bequests of money 
shall be deposited to the credit of the adolescent treatment hospital and adolescent eres 
treatment facility if required as a spine of the donation, gift or Baquestd: licrtal 9 


History: Laws 1992, ch. 60, § 7. 


ARTICLE 10 
New Mexico Poison and Drug vforination Center 
Sec. Sec. 
23-10-1. New Mexico poison and drug information center 23-10-2. Certification. 


created. 28-10-38. Duties. 
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23-10-1 NEW MEXICO POISON AND DRUG INFORMATION CENTER 23-10-3 


23-10-1. New Mexico poison and drug information center created. 


The "New Mexico poison and drug information center" is created as part of the university of 
New Mexico health sciences center. 


History: Laws 2018, ch. 56, § 1. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 56 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


23-10-2. Certification. 


The New Mexico poison and drug information center shall maintain certification by the Ameri- 
can association of poison control centers. 


History: Laws 2013, ch. 56, § 2. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 56 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


23-10-3. Duties. 


The New Mexico poison and drug information center shall: 

A. provide expert, twenty-four-hour, seven-day-a-week assistance to the residents of New Mex- 
ico during possible poisoning emergencies; 

B. provide expert, twenty-four-hour, seven-day-a-week emergency management and treatment 
referral of victims of poisoning to determine whether treatment can be accomplished at the scene 
of the incident or if transport to an emergency treatment or other facility is required; 

C. provide expert, twenty-four-hour, seven-day-a-week treatment recommendations for all 
types of poisonings, chemical exposures, drug overdoses and exposure to chemical weapons of mass 
destruction. This information shall be provided to medical and nonmedical providers; 

D. carry out follow-up for hospitalized and oe fee ee a poison patients to assess progress 
and recommend additional treatment as necessary; 

E. carry out follow-up to families and other individuals, where practicable, to ensure that ad- 
equate care is provided; 

F. work to improve the health of the residents of New Mexico by reducing illness and death as- 
sociated with poisoning and by encouraging proper use of medications; 

G. identify and address problems associated with poisoning and medication-related illness 
through education and public service; 

H. work to reduce the costs associated with poisoning by treating people with less severe expo- 
sures at their homes with the center's guidance; 

I. train health care professionals in the field of clinical toxicology; 

J. expand knowledge in the field of clinical toxicology through an active research program; 

K. prevent poisonings through surveillance of toxic events, education, regulation and collabo- 
ration with local, state and federal agencies; 

L. offer drug information services that provide individualized, accurate, relevant and unbiased 
information to consumers and health care professionals regarding medication-related inquiries; 

M. help train pharmacists to become drug information providers; 

N. seek to effectively use the center's resources; and 

O. work to advance the center's institutional mission while supporting professional and per- 
sonal growth. 


History: Laws 2013, ch. 56, § 3. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 56 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 24 
Health and Safety 


1. Public Health, 24-1-1 to 24-1-43 
1A. Rural Primary Health Care, 24-1A-1 to 24-1A-4 
1B. Maternal and Child Health Plan, Repealed 
1C, Primary Care Capital Funding, 24-1C-1 to 24-1C- 10 
1D. Health Service Corps, 24-1D-1 to 24-1D-10 
1E. Health Facility Receiverships, 24-1E-1 to 24-1E-7 
1F. Billy Griego HIV and AIDS Act, 24-1F-1 to 24-1F-6 


1G. New Mexico Telehealth and Health Information Technology Commission, 24-1G-1 


to 24-1G-4 


1H. Bernalillo County Off-Reservation Native American Health Commission, 24-1H-1 


to 24-1H-5 
1I. Health Care Practitioner Agreements, 24-1I-1 to 24-11-5 
1J. County and Tribal Health Councils, 24-1J-1 to 24-1J-6 
1K. Primary Care Council, 24-1K-1 to 24-1K-3 
2. Crippled Children Services, 24-2-1 
2A. Hemophilia Program, 24-2A-1 to 24-2A-3 
2B. Human Immunodeficiency Virus Tests, 24-2B-1 to 24-2B-9 
2C. Harm Reduction, 24-2C-1 to 24-2C-6 | 
2D. Pain Relief, 24-2D-1 to 24-2D-7 > 
2E. Testing for Viral Hepatitis, Repealed 
3. Sickle Cell Trait and Sickle Cell Anemia, 24-3-1 
3A. Certificates of Need for New Health Services, Repealed 
3B. Department of Health Education, 24-3B-1 to 24-3B-4 
. District Health Officers, 24-4-1 to 24-4-3 
5. Immunization, 24-5-1 to 24-5-15 
5A. Vaccine Purchasing, 24-5A-1 to 24-5A-9 
6. Anatomical Gifts, Repealed 
6A. Uniform Anatomical Gift Act, Repealed 
6B. Jonathan Spradling Revised Uniform Anatomical Gift Act, 24-6B-1 to 24-6B-25 
7. Right to Die, Repealed 
7A. Uniform Health-Care Decisions, 24-7A-1 to 24-7A-18 
7B. Mental Health Care Treatment Decisions, 24-7B-1 to 24-7B-16 
7C. End-of-Life Options, 24-8-1 to 24-8-8 
8. Family Planning, 24-8-1 to 24-8-8 
9, Sterilization, 24-9-1 
9A, Maternal, Fetal and Infant Experimentation, 24-9A-1 to 24-9A-7 
10. Consent to Medical Care; Emergency Care; Transfusions, 24-10-1 to 24-10-6 
10A. Emergency Medical Services Fund, 24-10A-1 to 24-10A-10 
10B. Emergency Medical Services System, 24-10B-1 to 24-10B-13 
10C. Cardiac Arrest Response, 24-10C-1 to 24-10C-7 
10D. Sexual Assault Survivors Emergency Care, 24-10D-1 to 24-10D-5 
10E. Trauma System Fund Authority, 24-10E-1 to 24-10E-7 
11. Medical Investigations, 24-11-1 to 24-11-10 
12. Disposition of Dead Bodies, 24-12-1 to 24-12-4 
12A. Cremations, 24-12A-1 to 24-12A-3 
18. Burial of Indigents, 24-13-1 to 24-13-8 
14, Vital Statistics, 24-14-1 to 24-14-31, 
14A. Health Information Systems, 24-14A-1 to 24-14A-11 
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14B. Electronic Medical Records, 24-14B-1 1 to 24. 14B- 10 
14C. Health Care Work Force Data Collection, Apap a and Policy, 24-14C-1 to 24-14C-6 


15. Ski Safety, 24-15-1 to 24-15-14 | 


15A. Search and Rescue, 24-15A-1 to 24-15A-6 - 


16. Dee Johnson Clean Indoor Air, 24-16-1 to 24-16-20 


17. Continuing Care, 24-17-1 to 24-17-18 


17A. Long-Term Care Services, 24-17A-1 to 24-17A-6 

17B. Long-Term Care Facility Dementia Training, 24-17B-1 to 24-17B-5 
18. Children's and Juvenile Facility Criminal Records Screening, Recompiled 
19. Children's Trust Fund, 24-19-1 to 24-19-11 


20. Health Research, 24-20-1 to 24-20-4 


21. Genetic Information Privacy, 24-21-1 to 24-21- fem 


22. Safe Haven for Infants, 24-22-1 to 24-22-8 


23. Administration of Opioid Antagonists, 24-23-1 to 24-23-3 

24. Child Care Facility Loan, 24-24-1 to 24-24-4 

25. New Mexico Telehealth Act, 24-25-1 to 24-25-5 © 

26. Patient Care Monitoring Act, 24-26-1 to 24-26-12 

27. Umbilical Cord Blood Banking Act, 24-27-1 to 24-27-7 

28. Bone Marrow and Organ Donor, 24-28-1 to 24-28-3 

29. Hospital-Acquired Infection, 24-29-1 to 24-29-6 © 

30. Community Health Workers, 24-30-1 to 24-30-7 

31. Emergency Medication In Schools, 24-31-1 

32. Maternal Mortality and Morbidity Prevention, 24-32-1 to 24-32-5 
33. Graduate Medical Education Expansion Grant Program, 24-33-1 to 24-33-4 


ARTICLE 1. 
Public Health. 


Sec. 

24-1-1. Short title. 

24-1-2. Definitions. 

24-1-3. Powers and authority of department. 

24-1-4, Creation of health regions; appointment of health 
officers; powers and duties of health officers. 


24-1-4.1. Certified nurse-midwives; prescriptive, distrib- 


uting and administering authority. 
24-1-5. Licensure of health facilities; hearings; appeals, . 
24-1-5.1. Repealed. 
24-1-5.2. Health facilities; intermediate sanctions; civil 


penalty. 
24-1-5.3. Repealed. 
24-1-5.4. Plan of growth; requirements; reporting. 
24-1-5.5. Repealed. 
24-1-5.6. Northern New Mexico substance abuse treat- 


ment pilot project, 

24-1-5.7, Methadone clinics; regulation by the human 
services department. 

24-1-5,8. Legislative findings; licensing requirements for 
certain hospitals. 

24-1-5.9. Reporting requirements, 

24-1-5.10. Federal participation required; exception. 

24-1-6. Tests required for newborn infants, 

24-1-6.1. Newborn hearing testing required; department 
of health. 

24-1-7, Sexually transmitted infections; reports of cases, 

24-1-8. Repealed. 

24-1-9. Capacity to consent to examination and treat- 
ment for a sexually transmitted infection. 

24-1-9.1. Sexually transmitted infections; testing of per- 


sons convicted of certain criminal offenses.. 


Sec. 


24-1-9.2. Sexually transmitted infections; testing of per- 
sons formally charged for allegedly com- 
mitting certain criminal offenses. . 

24-1-9.3. Sexually. transmitted infections; mandatory 
counseling. 

24-1-9.4. Sexually transmitted infections; confidentiality. 

24-1-9.5,. Repealed. 

24-1-9.6. Sexually transmitted infections; disclosure. 

24-1-9.7, Penalty. 

24-1-10. Pregnancy; serological test for ed tana 

24-1-11. Reporting of blood tests. 

24-1-12.. Health certificates; filing. 

24-1-13. Pregnancy; capacity to consent to examination 
and diagnosis, 

24-1-13:1, Pregnancy; prenatal, delivery and postnatal 
treatment to a female minor; capacity to 
consent. 

24-1-13.2. Shaken baby syndrome prevention. 

24-1-14. [Sterilization;] special qualifications prohibited. 

24-1-15,. Isolation; quarantine; protocol. 

24-1-15.1, Protocol for management of active tuberculosis. 

24- 1-15,2. Conditions of public health importance; re- 
porting: 

24-1-15, 3, Conditions of public health importance; test- 

ing; screening, 
24:1-15.4. Individually identifiable health information; 
- conditions. of \ public - health importance; 

confidentiality; use; disclosure, 


24- 1-16, Inspection definitions. 


24-1+17, «Inspectorial search by consent. 
24-1-18. Inspection searches, 
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Sec. Sec. 
24-1-19. Emergency inspectorial searches. 24-1-34, Primary stroke centers; comprehensive stroke 
24-1-20. Records confidential. centers; acute stroke capable centers} de- 
24-1-21. Penalties. partment certification; rulemaking. 
24-1-22. Scientific laboratory division; testing methods; 24-1-35, Assisted living facilities contracts; limit on 
certification. charges after resident death. 
24-1-23. Disclosure by medicare health care providers; lim- 24-1-36. Statewide community-based adult fall risk 
itation on charges to recipient of services. awareness and prevention program. 
24-1-24. Repealed. 24-1-37. Lay caregiver; aftercare; designation. 
24-1-25. Holly Gonzales experimental treatment fund 24-1-38. Hospitals; requirement to offer influenza and 
created, pneumococcal immunizations. 
24-1-26. Repealed. 24-1-39. Mammograms; health facilities; breast density 
24-1-27. Purpose. disclosure. 
24-1-28. Behavioral health planning council created; 24-1-40, Department of health; New Mexico board of 
powers and duties; membership, dental health care; annual report; biennial 
24-1-29. Commission created; members; duties. report. 
24-1-30. Hand washing facilities; requirement. 24-1-41. Health facilities; certified nurse practitioners; 
24-1-31,. Save our children's sight fund created. certified nurse-midwives; privileges; parity 
24-1-32. Notice of the need for further vision evaluation with physicians. 
and availability of funds, 24-1-42. Eligibility for state or local health benefits, 
24-1-33. Communication regarding reconstructive breast 24-1-43. Reporting; medical aid in dying. 


surgery. 


24-1-1, Short title. 


Chapter 24, Article 1 NMSA 1978 may be cited as the "Public Health Act". 


History: 1953 Comp., § 12-34-1, enacted by Laws was set out as amended by Laws 2004, ch. 50, § 1. See 
1973, ch. 359, § 1; 2004, ch. 44, § 1; 2004, ch. 50, § 1. 12-1-8 NMSA 1978, 
T 1 00 
he 2004 amendment, effective May 19, 2004, ANNOTATIONS 


changed the statutory reference from "Sections 1 through 
22" to "Chapter 24, Article 1", Am. Jur, 2d, A.L.R. and C.J.S, references, — 39 Am. 
Jur, 2d Health R 1 et seq. 


Laws 2004, ch. 44, § 1 and Laws 2004, ch. 50, § 1 en- 
acted identical: amendmente to this section. The section 39A C.J.S. Health and Environment § 1 et seq, 


24-1-2. Definitions. 


As used in the Public Health Act: 

A. "condition of public health importance" means an infection, a disease, a syndrome, a symp- 
tom, an injury or other threat that is identifiable on an individual or community level and can 
reasonably be expected to lead to adverse health effects in the community; 

B. "crisis triage center" means a health facility that: 

(1) is licensed by the department of health; and 
(2) provides stabilization of behavioral health crises and may include residential and non- 
residential stabilization; 

C.. "department" means: 

(1) the department of health; or 

(2) the children, youth and families department as to residential treatment centers that 
serve persons up to twenty-one years of age, community mental health centers that serve only 
persons up to twenty-one years of age, day treatment centers that serve persons up to twenty-one 
years of age, shelter care homes and those outpatient facilities that are also community-based be- 
havioral health facilities serving only persons up to twenty-one years of age; 

D. “director” means the secretary; 

E. "health care provider" means a person licensed to provide health care in the arate ag course 
of business, except as otherwise defined in the Public Health Act; 

F. "health facility" means a public hospital, profit or nonprofit private hospital, general or spe- 
cial hospital, outpatient facility, crisis triage center, freestanding birth center, adult daycare facil- 
ity, nursing home, intermediate care facility, assisted living facility, boarding home not under the 
control of an institution of higher learning, child care facility, shelter care home, diagnostic and 
treatment center, rehabilitation center, infirmary, community mental health center that serves 
both children and adults or adults only, residential treatment center that serves persons up to 
twenty-one years of age, community mental health center that serves only persons up to twenty- 
one years of age and day treatment center that serves persons up to twenty-one years of age or 
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a health service organization operating as a freestanding hospice or a home health agency. The 
designation of these entities as health facilities is only for the purposes of definition in the Public 
Health Act and does not imply that a freestanding hospice or a home health agency is considered 
a health facility for the purposes of other provisions of state or federal laws. "Health facility” also 
includes those facilities that, by federal regulation, must be licensed by the state to obtain or 
maintain full or partial, permanent or temporary federal funding. It does not include the offices 
and treatment rooms of licensed private practitioners; 
G. "screening" means a preliminary procedure, including a test or examination, that?” 

(1) may require further investigation; and 

(2) can identify individuals with unrecognized health risk factors or asymptomatic Seba 
conditions in populations; 

H. "secretary" means: 

(1) the secretary of health; 

(2) the secretary of children, youth and families as to peaidehtial treatment parird that 
serve persons up to twenty-one years of age, community mental health centers that serve only 
persons up to twenty-one years of age, day treatment centers that serve persons up to twenty-one 
years of age, shelter care homes and those outpatient facilities that are also community-based be- 
havioral health facilities serving only persons up to twenty-one years of age; or 

(3) the secretary of early childhood education and care for child care facilities; and 

I. "test" means any diagnostic or investigative analysis or medical procedure that determines 
the presence of, absence of or exposure to a condition of public health importance or its precursor 
in an individual. 


History: 1953 Comp., § 12-34-2, enacted by Laws 1973, and designated the language of the former subsection as 
ch, 359, § 2; 1977, ch, 253, § 39; 1979, ch. 25, § 1; 1981, ch. Paragraph H(2), and in Paragraph H(2), after."twenty-one 
171, § 10; 1983, ch. 112, § 1; 1987, ch, 27, § 1; 1996, ch. 35, years of age", deleted "and the secretary of health as to all 
§ 1; 1999, ch. 165, § 1; 2003, ch. 284, § 1; 2007, ch. 325, § 6; other health facilities"; and added Subsection I. 


2007, ch. 326, § 1; 2015, ch. 61, § 1; 2015, ch. 153,§1;2017, 2015 Amendments. — Laws 2015, ch. 153, 1, effective 
ch. 87, § 4; 2018, ch. 34, § 1; 2022, ch. 30, § 5. June 19, 2015, in Subsection D, after "home or shelter", 
Cross references. — For creation of the department of added "freestanding birth center": 
health, see 9-7-4 NMSA 1978, Laws 2015, ch. 61, § 1, effective June 19, 2015, added a 
For criminal records screening for caregivers employed new Subsection A and redesignated former Subsections 
by care providers, see 29-17-2 to 29-17-5 NMSA 1978. ; A and B as Subsections B and C, respectively; deleted 
The 2022 amendment, effective July 1, 2022, revised former Subsection C; in Subsection D, after "outpatient 
the definitions of "department", “health facility", and "sec- facility", added "crisis triage center", and after "licensed 
retary", as used in the Public Health Act; in Subsection C, private practitioners" added "and"; and added ‘a new Sub- 
Paragraph C(2), after "as to", deleted "child care centers"; in section E and redesignated the succeeding subsection ac- 
Subsection F, after "child care", deleted "center" and added cordingly. 
"facility"; and in Subsection H, Paragraph H(2);\after "as The 2007 amendment, effective June 15, 2007, added 
to", deleted "child care centers", and added Paragraph H(3). to the definition of "department" shelter care homes and 
The 2018 amendment, effective March 1, 2018, revised outpatient facilities that are also community-based behay- 
the definition of "crisis triage center" as used in the Public ioral health facilities serving only persons up to twenty-one 
Health Act; and in Subsection B, at the end of Paragraph years of age and defined "secretary" to mean the secretary 
B(1), added "and", deleted former Paragraph B(2) and re- of children, youth and families as to residential treatment 
designated former Paragraph, B(3) as Paragraph B(2), and centers, community mental health centers, day treatment 
in Paragraph B(2), after "health crises", deleted "including" centers, and outpatient facilities that ‘are also community- 
and added "and may include residential and nonresidential". ) based behavioral health facilities that serve persons up to 
The 2017 amendment, effective June, 16, 2017,defined ... twenty-one years of age and shelter care homes. 
"condition of public health importance", "health care pro- The 2003 amendment, effective June 20, 2003, substi- 
vider", and revised the definition of "department" as used tuted "residential treatment centers that serve persons up 
in the Public Health Act; added new Subsection A and re- to twenty-one years of age, community mental health cen- 
designated former Subsections A through C as Subsections ters that serve only persons up to twenty-one years of age 
B through D, respectively; in Subsection C, after ''depart- and day treatment centers that serve persons up to twenty- 
ment', deleted "or ‘division, added new Paragraph C(1) one years of age" for "and facilities" following "child care 
and designated the language of the former subsection as centers" in Subsection A; in Subsection D, inserted "that 
Paragraph C(2), and in Paragraph C(2), after "twenty-one serves both children and adults or adults only, residential 
years of age;", deleted "and the department of health as to treatment center that serves persons up to twenty-one 
all other health facilities, unless otherwise designated"; years of age, community mental health center that serves 
added new Subsection E and redesignated former Subsec- only persons up to twenty-one years of age and day treat- 
tion D as Subsection F; in Subsection F, after crisis triage ment center that. serves persons up to twenty-one years 
center", deleted "maternity home or shelter", and after "in- of age" following "mental health center", and substituted 
termediate care facility", added "assisted living facility"; "that" for "which" following "includes those facilities". 
deleted former Subsection E, which defined "person"; added : The 1999 amendment, effective June 18, 1999, in- 
new Subsection G and redesignated former Subsection F as serted "community mental health center" following "infir- 
Subsection H; in Subsection H, added.new Paragraph H(1) mary" in Subsection D, 
22 
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The 1996 amendment, effective May 15, 1996, re- "nursing" in the first sentence and substituted "entities 
wrote Subsections A:and B; in Subsection D, deleted "sani- as health facilities" for "services as a health facility" in the 


tarium" preceding "maternity" and "asylum" preceding second sentence; and added Subsection E. 


24-1-3. Powers and authority of department. 


The department has authority to: 

A. receive such grants, subsidies, donations, allobinenhts or bequests as may be offered to the 
state by the federal: government or any department thereof or by any public or private foundation 
or individuals; 

B. supervise the health and hygiene of the people of the state and identify ways to evaluate 
and address community health problems; 

C.. investigate, control and abate the causes of disease, especially epidemics, sources of mortal- 
ity and other conditions of public health; 

D. establish, maintain and enforce isolation and quarantine; | 

E. close any public place and forbid gatherings of people when necessary for,the protection of 
the public health; 

F. respond to public health emergencies bid assist eidatthiinitiey in recovery; 

G,, establish programs and adopt rules to prevent infant mortality, birth defects and morbidity; 

H. prescribe the duties of public health nurses and school nurses; 

I. provide educational programs and disseminate information on public health; 

J. maintain and enforce rules for the licensure of health facilities; 

K.. ensure the quality and accessibility of health care services and the PRANASION, of health care 
when health care is otherwise unavailable; ) 

L. ensurea competent public health workforce; 

M. bring action in court for the enforcement of health laws and rules and orders issued by the 
department; 

N. enter into agreements with other states to carry out the powers and duties af the department; 

O. cooperate and enter into contracts or agreements with the federal government or any other 
person to carry out the powers and duties of the department; 

P. cooperate and enter into contracts or agreements with Native American nations, tribes and 
pueblos and off-reservation groups to coordinate the provision of essential public health services 
and functions; 

Q. maintain and enforce rules for the control of conditions of public health importance; 

R. maintain and enforce rules for immunization against conditions of public health importance; 

S. maintain and enforce such rules as may be necessary to carry out the provisions of the Pub- 
lic Health Act and to publish the rules; 

T. supervise state public health activities, operate a dental public health program and operate 
state laboratories for the investigation of public health matters; 

U. sue and, with the consent of the legislature, be sued; 

V. regulate the practice of midwifery; 

W. administer legislation enacted pursuant to Title 6 of the Public Health Service Act, as 
amended and supplemented; 

X. inspect such premises or vehicles as necessary to ascertain the existence or nonexistence of 
conditions dangerous to public health or safety; 

Y. request and inspect, while maintaining federal and state confidentiality requirements, cop- 
ies of: 

(1) medical and clinical records reasonably required for the department's quality assur- 
ance and quality improvement activities; and 

(2) all medical and clinical records pertaining to the individual whose death is the ae 
of inquiry by the department's mortality review activities; and 

Z. do all other things necessary to carry out its duties. 


History: 1953 Comp., § 12-84-3, enacted by Laws Cross references, — For department of health gener- 
1973, ch, 359, § 3; 1975, ch. 183, § 2; 2001, ch. 119, § 2; ally, see Chapter 9, Article 7 NMSA 1978. 
2017, ch. 87, 85. 
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For Title VI of the Public Health Service Act, see 42 regulations to promote the psychological and physical 
U.S.C. § 291 et seq. well-being of children attending licensed child care cen- 

The 2017 amendment, effective June, 16, 2017, pro- ters. Included within the scope of the department's au- 
vided additional powers and authority to the department thority is the prescription, maintenance and enforcement 
of health; in Subsection B, after "of the state", added "and of minimum standards for the care given children in li- 
identify ways to evaluate and address community health ~~ < censed child care centers, provided such standards bear 
problems"; added a new Subsection F and redesignated a reasonable relation to the public health and are reason- 
former Subsections F through I as Subsections G through ably adapted to prevent some existing or anticipated men- 
J, respectively; added new Subsections K and L and redes- ace, 1976 Op. Att'y Gen. No.:76-37. 
ignated former Subsections J through L as Subsections M Isolation of person afflicted with contagious dis- 
through O, respectively; added a new Subsection P and re- ease. — Under a general delegation of the power to take 
designated former Subsections M through V as Subsections measures necessary to prevent the spread of contagious 
Q through Z, respectively; in Subsection Q, after "the control disease, health officers have the power to provide for the 
of", deleted "communicable diseases deemed to be dangerous isolation of persons afflicted with such a disease. 1959-60 
to public health" and added "conditions of public health im- Op. Att'y Gen. No. 60-174. 
portance"; in Subsection R, after "immunization against", de- Licensed nurse need not also have midwife li- 
leted "diseases deemed to be dangerous to the public health" cense, — A family nurse practitioner authorized by the 
and added "conditions of public health importance"; and in board of nursing to perform services constituting mid- 
Subsection W, after "Title", deleted "VI" and added "6", wifery need not, as well, have a midwife license from the 

The 2001 amendment, effective June 15, 2001, substi- health services division (now department of health). 1981 
tuted "rules" for "regulations" throughout the section; and Op. Att'y Gen. No. 81-07. 
added Subsection U, redesignating former Subsection. U Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
as Subsection V. Jur. 2d Health § 37 et seq. 

Constitutional rights of owner as against destruction of 
ANNOTATIONS building by public authorities, 14 A.L.R.2d 73. 
Statutes delegating power to enact and enforce Validity of regulations as to plumbers and plumbing, 22 


health regulations are to be liberally construed in A.L.R.2d 816. , , 
order to effectuate the purpose of their enactment. 1957- _ Physical examination or test, health regulation requir- 
58 Op. Att'y Gen. No. 58-230. ing submission to, as to violation of constitutional rights, 


Liberal construction of statute. — The health and 25 A.L.R.2d 1407. His 
social services department's (now department of health's) Propriety of state or local government health of- 
licensing power as delegated by the legislature in this ar- ficer's' warrantless search - post-Camara cases, 53 
ticle should be liberally construed to allow the department A.L.R.4th 1168. 
to prescribe, maintain and enforce necessary or desirable 39A C.J.S, Health and Environment §§ 3 to 54, 


24-1-4, Creation of health regions; appointment of health officers; 
powers and duties of health officers. 


A. The director shall establish health regions and may modify and create new health regions 
as the director deems necessary. 

B. A regional health officer shall provide medical oversight to school nurses in the regional 
health officer's region. A school nurse shall make reports relating to public health as the regional 
health officer in the school nurse's region requires. 

C. As used in this section, "medical oversight" means advice and direction that is provided by 
a regional health officer or under the direction of a regional health officer to a school nurse, or a 
school nurse's designee, who performs nursing activities in a school setting. . 


History: 1953 Comp., § 12-34-4, enacted by Laws after "create new", deleted "ones" and added "health re- 
1973, ch. 359, § 4; 2017, ch. 87, § 6. gions", and after "he", added "the director"; deleted former 
Cross references. — For district health officers gener- Subsections B through D, which related to. district health 
ally, see 24-4-1 to 24-4-8 NMSA 1978. officers", and added new Subsections B and C, 
The 2017 amendment, effective June, 16, 2017, pro- 
vided additional duties for the secretary of health, provided ANNOTATIONS 
duties for regional health officers, and defined -"medical Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
oversight" as used in this section; in the catchline, deleted Jur 9d Health 8 16 et seq. 
"districts" and added "regions"; in Subsection A, after "shall Personal liability of health officer, 24 A.L.R. 798 
establish health") deleted "districts" and added "regions", aA CTS Hesich and Mavironment §§ 3 Ltpe 


24-1-4.1. Certified nurse-midwives; prescriptive, distributing and 
administering authority. 


A. Certified nurse-midwives who have fulfilled requirements for prescriptive authority may 
prescribe in accordance with rules, regulations, guidelines and formularies for individual certified 
nurse-midwives promulgated by the department of health. 
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B,' As used ‘in this section, "prescriptive authority" means the ability of the certified nurse- 
midwife to practice independently, serve as a primary care provider and as necessary collaborate 
with licensed medical doctors or osteopathic physicians. Certified nurse-midwives who have ful- 
filled requirements for prescribing drugs may prescribe, distribute and administer to their pa- 
tients dangerous drugs, including controlled substances included in Schedules II through V [30- 
31-7 through 30-31-10 NMSA 1978] of the Controlled Substances Act [Chapter 30 NMSA 1978], 
that have been prepared, packaged or fabricated by a licensed pharmacist or doses of drugs that 
have been prepackaged by a pharmaceutical manufacturer in accordance with the Pharmacy Act 
[Chapter 61, Article.11 NMSA 1978] and New Mexico Drug, Device and Cosmetic Act [Chapter 26, 
Article 1 NMSA 1978]. 


History: leis 1997, ch, 258, § 1. For qualifications and scope of practice of certified nurse 
Cross references, — For Insurance Code provisions practitioners, see 61-3-23:2 NMSA 1978. 

relating to freedom of choice of hospital and practitioner, 

see 59A-22-32 NMSA 1978. 


24-1-5. Licensure of health facilities; hearings; appeals. 


A. A health facility shall not be operated without a license issued by the department. If a 
health facility is found to be operating without a license, in order to protect human health or 
safety, the secretary may issue a cease-and-desist order. The health facility may request a hearing 
that shall be held in the manner provided in this section, The department may also proceed pursu- 
ant to the Health Facility Receivership Act [Chapter 24, Article 1K NMSA 1978]. 

B. The department is authorized to make inspections and investigations and to prescribe rules 
it deems necessary or desirable to promote the health, safety and welfare of persons using health 
facilities. ) 

C. Except as provided in Subsection F of this section, upon receipt of an application for a li- 
cense to operate a health facility, the department shall promptly inspect the health facility to 
determine if it is in compliance with all rules of the department. Applications for hospital licenses 
shall include evidence that the bylaws or rules of the hospital apply equally to osteopathic and 
medical physicians. The department shall consolidate the applications and inspections for a hospi- 
tal that also operates as a hospital-based primary care clinic. . 

D. Upon inspection of a health facility, if the department finds a violation of its rules, the de- 
partment may deny the application for a license, whether initial or renewal, or it may issue a tem- 
porary license. A temporary license shall not be issued for a period exceeding one hundred twenty 
days, nor shall more than two consecutive temporary licenses be issued. 

E. A one-year nontransferable license shall be issued to any health facility complying with all 
rules of the department. The license shall be renewable for successive one-year periods, upon fil- 
ing of a renewal application, if the department is satisfied that the health facility is in compliance 
with all rules of the department or, if not in compliance with a rule, has been granted a waiver 
or variance of that rule by the department pursuant to procedures, conditions and guidelines ad- 
opted by rule of the department. Licenses shall be posted in a conspicuous place on the licensed 
premises, except that child care centers that receive no state or federal funds may apply for and 
receive from the department a waiver from the requirement that a license be posted or kept on the 
licensed premises. 

F. A health facility that has been inspected and licensed by the department, that has received 
certification for participation in federal reimbursement programs and that has been fully accred- 
ited by a national accrediting organization approved by the federal centers for medicare and med- 
icaid services or the department shall be granted a license renewal based on that accreditation. 
A freestanding birth center that has been inspected and licensed by the department and is ac- 
credited by the commission for accreditation of birth centers or its successor accreditation body 
shall be granted a license renewal based on that accreditation. Health facilities receiving less 
than full accreditation by an approved accrediting body may be granted a license renewal based 
on that accreditation. License renewals shall be issued upon application submitted by the health 
facility upon forms prescribed by the department. This subsection does not, limit in any way the 
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department's various duties and responsibilities under other provisions of the Public Health Act 
or under any other subsection of this section, pe ig of the ares responsibilities for 
the health and safety of the public. 

G. The department may charge a Rereitinebte fee not to’ che cell twelve dollats ($12. 00) per bed 
for an inpatient health facility or three hundred dollars ($300) for any other health facility: for 
each license application, whether initial or renewal, of an annual license or the second consecutive 
issuance of'a temporary license.'Fees collected shall not be refundable. All fees collected pursuant 
to licensure applications shall be deposited with the state treasurer for credit in'a designated de- 
partment recurring account for use in health facility licensure and certification operations. 

H. The department may revoke or suspend the license of a health facility or may impose on a 
health facility an intermediate sanction and a civil monetary penalty provided in Section 24-1-5.2 
NMSA 1978 after notice and an opportunity for a hearing before a hearing officer designated by 
the department to hear the matter and, except for child care centers and facilities, may proceed 
pursuant to the Health Facility Receivership Act upon a determination that the health facility 
is not in compliance with any rule of the department. If immediate action is required to protect 
human health and safety, the secretary may suspend a license or impose an intermediate sanc- 
tion pending a hearing, provided the hearing is held within five working days of the suspension 
or. imposition of the sanction, unless waived by the licensee, and, except for child care centers and 
facilities, may proceed ex parte pursuant to the Health Facility Receivership Act. 

I. The department shall schedule a hearing pursuant to Subsection H of this section if the de- 
partment receives a request for a hearing from a licensee: 

(1) within ten working days after receipt by the licensee of notice of Baan ion revoca- 
tion, imposition of an intermediate sanction or civil monetary penalty or denial of an initial or 
renewal application; 

(2) within four working days after receipt by the licensee of an emergency suspension or- 
der or emergency intermediate sanction imposition and notice of hearing if the licensee wishes to 
waive the early hearing scheduled and request a hearing at a later date; or 

(3) within five working days after receipt of a cease-and-desist order. 

The department shall also provide timely notice to the licensee of the date, time and place of the 
hearing, identity of the hearing officer, subject matter of the hearing and efecet violations. 

J. A hearing held pursuant to provisions of this section shall be conducted in accordance. with 
adjudicatory hearing rules and procedures adopted by rule of the department. The licensee has 
the right to be represented by counsel, to present all relevant evidence by means of witnesses and 
books, papers, documents, records, files and other evidence and to examine all opposing witnesses 
who appear on any matter relevant to the issues. The hearing officer has the power to. administer 
oaths on request of any party and issue subpoenas and subpoenas duces tecum prior to or after 
the commencement of the hearing to compel discovery and the attendance of witnesses and the 
production of relevant books, papers, documents, records, files and other evidence. Documents or 
records pertaining to abuse, neglect or exploitation of a resident, client or patient of a health facil- 
ity or other documents, records or files in the custody of the human services department or the 
office of the state long-term care ombudsman at the aging and long-term services department that 
are relevant to the alleged violations are discoverable and admissible as evidence in any hearing. 

K. Any party may appeal the final decision of the department pursuant to the provisions of 
Section 39-3-1.1 NMSA 1978. 

L. A complaint about a health facility received by the department pursuant to this section 
shall be promptly investigated and appropriate action shall be taken if substantiated. The depart- 
ment shall develop a health facilities protocol in conjunction with the human services department, 
the protective services division of the children, youth and families department, the office of the 
state long-term care ombudsman and other appropriate agencies to ensure the health, safety and 
rights of individuals in health facilities. The health facilities protocol shall require: 

(1) cross-reference among agencies pursuant to this subsection of an allegation of abuse, 
neglect or exploitation; 

(2) an investigation, within the strict priority time frames established by each protocol 
member's rules, of an allegation or referral of abuse, neglect or exploitation after the department 
has made a good cause determination that abuse, neglect or exploitation occurred; 
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(3) an agency to share its investigative information and findings with other agencies, un- 
less otherwise prohibited by law; and 

(4) require the receiving agency to accept the information provided pursuant to Paragraph 
(3) of this subsection as potential evidence to initiate and conduct investigations. 

M. A complaint received by the department pursuant to this section shall not be disclosed 
publicly in a manner as to identify any individuals or health facilities if upon investigation the 
complaint is unsubstantiated. 

N. The name and information regarding the person making a complaint pursuant to this sec- 
tion shall not be disclosed absent the consent of the informant or a court order. 

O. Notwithstanding any other provision of this section, when there are reasonable grounds 
to believe that a child is in imminent danger of abuse or neglect while in the care of a child care 
facility, whether or not licensed, or upon the receipt of a report pursuant to Section 32A-4-3 NMSA 
1978, the department shall consult with the owner or operator of the child care facility. Upon a 
finding of probable cause, the department shall give the owner or operator notice of its intent to 
suspend operation of the child care facility and provide an opportunity for a hearing to be held 
within three working days, unless waived by the owner or operator. Within seven working days 
from the day of notice, the secretary shall make a decision, and, if it is determined that any child is 
in imminent danger of abuse or neglect in the child care facility, the secretary may suspend opera- 
tion of the child care facility for a period not in excess of fifteen days. Prior to the date of the hear- 
ing, the department shall make a reasonable effort to notify the parents of children in the child 
care facility of the notice and opportunity for hearing given to the owner or operator. 

P.. Nothing contained in this section or in the Public Health Act shall authorize either the 
secretary or the department to make any inspection or investigation or to prescribe any rules con- 
cerning group homes as defined in Section 9-8-1383 NMSA 1978 except as are reasonably necessary 
or desirable to promote the health and safety of persons using group homes. 


History: 1953 Comp., § 12-34-5, enacted by Laws license renewal based on that accreditation.", and after 
1973, ch. 359, § 5; 1975, ch. 183, § 3; 1979, ch. 33, § 1 "less than full accreditation by", deleted "the joint com- 
1983, ch. 185, § 1; 1987, ch. 31, § 2; 1989, ch. 188, § 1 mission on the accreditation of health care organizations 
1990, ch. 105, § 1; 1996, ch. 35, § 2; 1997, ch. 113, § 1 or by the American osteopathic association" and added 
1998, ch. 55, § 32; 1999, ch. 265, § 34; 2003, ch. 120, § 1 "an approved accrediting body". » 


we we we we 


2005, ch. 58, § 1; 2015, ch. 153, § 2; 2017, ch. 87, § 7. The 2005 amendment, effective July 1, 2005, amended 
Cross references, — For inspections generally, see 24- Subsection G to increase the maximum fees that may be 
1-16 to 24-1-19 NMSA 1978. charged for initial and renewal license applications from 
For confidentiality of files and records generally, see 24- $3.00 to $12.00 per bed and from $100 to $300 per facility 
1-20 NMSA 1978. and provided that all fees shall be credited to a "recurring 
For abandonment or abuse of a child, see 30-6-1 NMSA account" for use in health facility licensure and certifica- 
1978. tion operations, 

The 2017 amendment, effective June, 16, 2017, pro- The 2003 amendment, effective June 20, 2003, in 
hibited the disclosure of names and information regarding Subsection A, substituted "A" for "No" at the beginning, 
any person who makes a complaint about a health facil- inserted "not" preceding "be operated without"; in Subsec- 
ity to the department of health, unless the complainant tion F, inserted "health" preceding "facility upon forms"; 
consents or there is a court order; and added a new Sub- rewrote Subsection L; substituted "A complaint" for "Com- 
section N and redesignated the succeeding subsections ac- plaints" at the beginning of Subsection M; and substi- 
cordingly. tuted "when" for "where" preceding "there are reasonable 

The 2015 amendment, effective June 19, 2015, autho- grounds" in Subsection N. 
rized renewal of a license for health facilities that are ac- The 1999 amendment, effective July 1, 1999, substi- 
credited by a national accrediting organization approved tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
by the department of health or the federal centers for tion K, 
medicare and medicaid services and removed accredita- The 1998 amendment, effective September 1, 1998, 
tion by the American osteopathic association, and pro- in the catchline, inserted "; hearings; appeals"; in Subsec- 
vided that a freestanding birth center shall be granted a tion C, substituted "rules" for "regulations" in two places; 
license renewal based on accreditation by the commission in Subsection D, substituted "rules" for "regulations" and 
for accreditation of birth centers or its successor accredi- "the department" for "it"; in Subsection E, substituted 
tation body; in Subsection F, after "fully accredited by", "rales" for "regulations" in two places, and substituted 
deleted "the joint commission on accreditation of health "rule" for "regulation" in three places; rewrote Subsection 
care organizations or the American osteopathic associa- K; and made minor stylistic changes throughout the sec- 
tion" and added "a national accrediting organization ap- tion. 
proved by the federal centers for medicare and medicaid The 1997 amendment, effective June 20, 1997, added 
services or the department", after "based on that accredi- the third sentence to Subsection C and made minor stylis- 
tation", added "A freestanding birth center that has been tic changes throughout the section. 
inspected and licensed by the department and is accred- The 1996 amendment, effective May 15, 1996, in Sub- 
ited by the commission for accreditation of birth centers section A, substituted "secretary" for "director" in the sec- 
or its successor accreditation body shall be granted a ond sentence and added the last sentence; in Subsection 
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G, substituted "the second consecutive issuance" for "re- 
newal'"; in Subsection H, in the first sentence, deleted "af- 
ter January 1, 1991" following the second occurrence of 
"facility" and added the exception near the middle of the 
sentence, and added the exception at the end of the sec- 
ond sentence; in Subsection N, deleted "health" preceding 
"facility" four times, substituted "32A-4-3" for "32-1-15" in 
the first’ sentence, and inserted "child-care"’in the third 
and fourth sentences; in Subsection O, deleted "of health 
and environment" following "secretary"; and made stylis- 
tic changes throughout the section. 

The 1990 amendment, effective July 1, 1990,' substi- 
tuted "in this section" for "in Subsection H of this section" 
at the end of the third sentence in Subsection A; added 
the language beginning "or if not in compliance" at the 
end of the second sentence in Subsection H; in Subsection 
H, inserted "or may impose on any health facility after 
January 1, 1991, any intermediate sanction or civil mon- 
etary penalty provided in Section 24-1-5.2 NMSA 1978" in 
the first sentence, inserted "or impose any intermediate 
sanction" and "or imposition of the sanction" in the second 
sentence, transferred the former third sentence and made 
it the beginning of the third sentence of present Subsec- 
tion J and transferred the former fourth sentence to make 
it the first sentence of present Subsection K; added pres- 
ent Subsection I; added the first and second sentences, the 
language beginning "prior to or after the commencement" 
at the end of the third sentence and the fourth sentence of 
present Subsection J; added the second sentence of pres- 
ent Subsection K; added Subsection L; designated former 


Subsections I to K as present Subsections M to O; and 


24-1-5.1. Repealed. 


Repeals. — Laws 1990, ch. 105, § 4 repealed 24-1-5.1 
NMSA 1978, as enacted by Laws 1981, ch. 171, § 11, re- 
lating to health and safety certification of foster homes, 


HEALTH AND SAFETY 


24+1-5.2 


substituted "any individuals" for "other individuals" in 
present Subsection M. 


ANNOTATIONS 
Child care center operated by church. — The stat- 


, jutory requirement of obtaining a license to operate a child 


care center did not violate the right of a church, which 


operated a child care center in which corporal punishment 


was allowed, to exercise religion freely. Health Servs, Div. 
v, Temple Baptist Church, 1991-NMCA-055, 112 N.M. 262, 
814 P.2d 130, cert. denied, 112 N.M, 235, 814 P.2d 103, ... 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur, 2d Hospitals and Asylums § 5et seq. — 

Validity, construction, and effect of statute. requir- 
ing consultation with, or approval of, local governmen- 
tal unit prior to locating group home, halfway house, or 
similar community residence for Le: mentally ill, 51 
A.L.R.4th 1096, 

Licensing and regulation of nursing or rest homes, 53 
A.L.R.4th 689. 

Propriety of state or local government ‘health  of- 
ficer's warrantless. search. - »post-Camara. cases, 53 
A.L.R.4th 1168. . 

Tort liability of private nursery school or day-care cen- 
ter, or employee thereof, for injury to child while poet 
facility, 58. A.L.R.4th 240, 

Criminal liability under statutes penalizing abuse or 
neglect of the institutionalized infirm, 60 A.L.R.4th 1153. 

Governmental liability for negligence i in licensing, regu- 


Aating, or supervising private day-care’ home in which 


child is injured, 68 A.L.R.4th 266. 
~ 41 Ci.S. Hospitals § 3 et seq. 


effective July 4g 1990, For provisions of former section, see 
the 1989 NMSA 1978 on NMOneSource.com. 


24-1-5.2: Health facilities; intermediate sanctions; civil penalty. 


A. Upon a determination that a health facility is not in compliance with any licensing require- 
ment of the department, the department, subject to the provisions of Sw section ay Fides 24- 


1-5 NMSA 1978, may: 


(1) impose any intermediate sanction established by rule, leldatig but not limited to: 


(a) adirected plan of correction; 
(b) facility monitors; 


(c) denial of payment for new medicaid aariituatotig to the facility; 
(d) temporary management or receivership; and 


(e) restricted admissions; 


(2) assess a civil monetary penalty, with interest, for ee day the facility is or was out of 


compliance, Civil monetary penalties:shall not exceed a total of five thousand dollars ($5,000), per 
day. Penalties and interest amounts assessed under this paragraph and recovered on behalf of 
the state shall be remitted to the department in a recurring account in the state treasury for the 
sole purpose of funding the nonreimbursed cost of facility monitors, temporary management and 
health facility receiverships. The civil monetary penalties contained in this paragraph are cumula- 
tive and may be imposed in addition to any other fines or penalties provided by law; and 
(3) with respect to health facilities other than childcare centers or facilities, proceed pur- 
suant to the Health Facility Receivership Act [Chapter 24, Article 1E NMSA 1978]. 
B. The secretary shall adopt and promulgate rules specifying the criteria for imposition of 
any intermediate sanction and civil monetary penalty. The criteria shall provide for more severe 
sanctions for a violation that results in any abuse, neglect or exploitation of residents, clients or 
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patients as defined in the rules or that places one or more residents, clients or patients of a health 
facility at substantial risk of serious physical or mental harm. 

C. The provisions of this section for intermediate sanctions and civil monetary penalties shall 
apply to certified nursing facilities except when a federal agency has imposed the same remedies, 
sanctions or penalties for the same or similar violations. 

D. Rules adopted by the department shall permit sanctions pursuant to Paragraphs (1) ‘and aa 
of Subsection A of this section for a specific violation in a certified nursing facility if: 

(1) the state statute or rule is not:duplicated by a federal certification rule; or 

(2) the department determines intermediate sanctions are necessary if sanctions permit- 
ted pursuant to Paragraphs (1) and (2) of Subsection A of this section do not duplicate a sanction 
imposed under the authority of 42 U.S.C, 13895 or 1396 for'a particular deficiency. 

EK. A health facility is liable for the reasonable costs of a directed plan of correction, facil- 
ity monitors, temporary management or receivership imposed pursuant to this section and Sec- 
tion 24-1-5 NMSA 1978. The department may take allinecessary and appropriate legal action to 
recover these costs from a health facility. All money recovered from a health facility pursuant to 
this subsection shall be paid into the ees fund. 


History: 1978 Comp., § 24-1-5.2, enacted by Laws certified nursing facility if the state statute or the rule 


1990, ch. 105, § 2; 1996, ch. 35, § 3; 2005, ch, 53, § 2. imposing the sanction is not duplicated by federal law or 
Cross references, — For Statewide Health Care Act, rule. 
see 27-10-1 NMSA 1978, The 1996 amendment, effective May 15, 1996, in Sub- 
The 2005 amendment, effective July 1, 2005, provided section A, deleted "after January 1, 1994" following "that" 
that penalties and interest amounts be remitted .to the de- in the introductory language and added Paragraph (8); in 
partment to be used solely for funding the nonreimbursed Subsection:B, deleted "of health and environment" follow- 
cost of facility monitors, temporary management and ing "secretary" and substituted "and civil" for "including 
health facility receiverships; provided that the provision the amount of" and "penalty" for "penalties and the type 
for intermediate sanctions and monetary penalties shall __—_ and extent of intermediate sanctions"; in Subsection D, 
apply to certified nursing facilities, except when a federal ‘inserted "or receivership" in the first sentence; and made 
agency has already taken action; and provided that de- . stylistic changes throughout the section. 


partment rules shall permit. sanctions for violations in a , 


24-1-5,3. Repealed. 


Repeals. — Laws 1995, ch. 88, 8 2 repealed. 24- + Bi 13; yy, of former section, see the 1996 NMSA 1978 on NMOneS.- 
NMSA 1978, as enacted by, Laws 1990, ch. 97, § 3, relating ource.com. 
to immediate care facilities for the mentally. retarded, li- Laws 1997, ch. 217, § 1 amended 24-1-5.3 NMSA‘1978, 
censure moratorium, effective July 1, 1997. For provisions effective June 20, 1997. However, Laws 1995, ch. 88, § 2 
repealed the section effective July 1, 1997. 


24-1-5.4. Plan of growth; requirements; reporting. 


No later than January 1, 1999 the human services department and the department of health 
shall’ develop a plan with ani reval ‘of the first session of the forty-fourth legislature to control 
growth of intermediate care facilities for the mentally retarded and clarify the role of intermediate 
care facilities for the mentally retarded in the developmental disabilities care system. The plan 
shall include fiscal, geographical, service and access criteria necessary to provide for the needs of 
individuals in need of such facilities and shall be in accordance with the freedom of choice provi- 
sions of Title XIX of the Social Security Act. The departments shall present a joint report and leg- 
islative recommendations on growth of intermediate care facilities for the mentally retarded to the 
interim legislative health and human services committee no later than October 1, 1998. 


History: Laws 1997, ch. 217, § 2. ~ * "Cross references. — For Title XIX of the federal Social 
DY 9. Security Act, see 42 U.S.C. § 1396 et seq. 


: 


24-1-5.5. Repealed. 


Repeals. — Laws 1998 (1st S.S.), ch. 1, § 2 repealed 24- care facilities for the mentally retarded, effective July 1, 
1-5.5 NMSA 1978, as enacted by Laws 1998 (1st.S.S.), ch. 2000. For provisions of former section, see the 1997 NMSA 
1, § 1, relating to a licensure moratorium for intermediate 1978 on NMOneSource.com. 
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24-1-5.6. Northern New Mexico substance abuse treatment pilot. 
project. 


A. The department of health shall establish the northern New Mexico substance abuse treat- 
ment pilot project. 

B. . The northern New Mexico substance abuse Ceci pilot project shall prowides substance 
abuse treatment in Rio Arriba and Santa Fe counties. 

C. Currently accepted treatment practices shall be used in the northern New Mexico substance 
abuse treatment pilot program [project]. 

D. The department of health shall seek federal funding to support and supplement the north- 
ern New Mexico substance abuse treatment pilot project. 

E. The department of health shall report to the legislature annually by December 1 on the 
progress of the northern New Mexico substance abuse treatment pilot project. 

F. The department of health shall coordinate with the human services department to deter- 
mine whether any patient who participates in the northern New Mexico substance abuse treat- 
ment pilot project is eligible to receive temporary assistance for needy families pursuant to the 
New Mexico Works Act [Chapter 27, Article 2B NMSA 1978]. 


History: Laws 1999 (1st S.S.), ch. 8, § 1. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


24-1-5.7. Methadone clinics; regulation by the human services 
department. 


A. The federal government requires the state to approve the establishment of all new metha- 
done clinics. In an effort to maintain compliance with the federal requirement, the human services 
department shall regulate the establishment and continuance of methadone clinics in New Mexico 
in accordance with its powers and duties. 

B. In regulating methadone clinics, the human services department shall perform an assess- 
ment of the need for clinics and develop clinical and administrative standards as required by fed- 
eral law. The human services department may consider other factors it deems necessary to ensure 
the provision of drug abuse treatment services and the basteriynn of the health and safety of New 
Mexico residents. 

C. For the purposes of this section, "methadone clinic" means a public or private facility that 
dispenses methadone for the-detoxification treatment or maintenance ageitie of narcotic ad- 
dicts. 


History: Laws 20083, ch. 190, § 1; 2007, ch. 325, § 7. is the state's public health agency and drug abuse agency; 
The 2007 amendment, effective June 15, 2007, and changed "New Mexico citizens" to "New Mexico resi- 
changed "department of health" to "human services de- dents". 


partment"; eliminated the provision that the department 


24-1-5.8. Legislative findings; licensing requirements for certain | 
hospitals. 


A. The legislature finds that: 
(1) acute care general hospitals throughout New Mexico operate emergency departments 
and provide vital emergency medical services to patients requiring immediate medical care; and 
(2) federal and state laws require hospitals that operate an emergency department to pro- 
vide certain emergency services and care to any person, regardless of that person's ability to pay. 
Accordingly, these hospitals encounter significant financial losses when treating uninsured or un- 
derinsured patients. 
B.. As used in this section: 
(1) "limited service hospital" means a hospital that limits admissions according to medi- 
cal or surgical specialty, type of disease or medical condition, or a hospital that limits its inpatient 
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hospital services to surgical services or invasive diagnostic and treatment procedures; provided, 
however, that a "limited service hospital" does not include: 

(a) a hospital licensed by the department as a special hospital; 

(b) an eleemosynary hospital that does not bill patients for services provided; or 

(c) ahospital that has been granted a license prior toJanuary 1, 2003; 

(2) "department" means the department of health; and 

(3) "low-income patient" means a patient whose family or household income does not ex- 
ceed two hundred percent of the federal poverty level. 

C. The department shall issue a license to an acute-care or general hospital or a limited ser- 
vices hospital that agrees to: 

(1) continuously maintain and operate an emergency alebartainiet: that Boh Ace emergency 
medical services as determined by the department; 

(2) participate in the medicaid, medicare and county indigent care programs; 

(3) . require a physician owner to disclose a financial. interest in the hospital before refer- 
ring a patient to the hospital; | 

(4) comply with the same quality standards applied to other hospitals; 

(5) provide emergency services and general health care to nonpaying patients and low- 
income reimbursed patients in the same proportion as the patients are treated in acute-care gen- 
eral hospitals in the local community, as determined by the department in consultation with a 
statewide hospital organization, the government of the county in which the facilities are located 
and the affected hospitals; provided that: 

(a) a hospital may appeal the determination of the department pursuant to Sec- 
tion 39-3-1.1 NMSA 1978; and 

(b) the annual cost of the care required to be provided pursuant to this paragraph 
shall not exceed an amount equal to five percent of the hospital's annual revenue; and 

(6) require a health care provider to disclose a financial interest before referring a patient 
to the hospital. 


History: Laws 2008, ch. 426, §1. . Emergency clauses. — Laws 2003, ch. 426, § 2 con- 
tained an emergency clause and was approved April 8, 
2003. 


24-1-5.9. Reporting requirements. 


A. A hospital, a long-term care facility or a primary care clinic shall provide information suf- 
ficient for the secretary to make a reasonable assessment based on clear and convincing evidence 
of its financial viability, sustainability and potential impact on health care access. Information 
provided to the secretary pursuant to this section shall remain confidential, is exempt from the 
Inspection of Public Records Act [Chapter 14, Article 3 NMSA‘1978], unless disclosure or use is 
mandated by the state or federal law, and shall not be used as a basis for suspension, revocation or 
issuance of a license. The hospital, long-term care facility or primary caré clinic shall provide this 
information to the secretary at least sixty days before the anticipated effective date of a proposed 
licensure, closure, disposition or acquisition of the hospital, the long- term care facility or the pri- 
mary care clinic or its essential services. 

B. The secretary shall issue a notice of finding to the facility within sixty days of receiving in- 
formation from the facility. 

C. For the purposes of this section: 

(1) "hospital" means a facility providing emergency or urgent care, inpatient medical 
care and nursing care for acute illness, injury, surgery or obstetrics. "Hospital" includes a facil- 
ity licensed by the department as a critical access hospital, general hospital, long-term acute 
care hospital, psychiatric hospital, rehabilitation hospital, limited services hospital and special 
hospital; 

(2) “long-term care facility" means a nursing home licensed byt the igtgalizcedant to provide 
intermediate or skilled nursing care; and 
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(8) "primary care clinic" means a community-based clinic that provides the first level of 
basic or general health care for an individual's health needs, including diagnostic and treatment 
services and, if integrated into the clinic's service array, mental health services. 


ee Laws 2004, ch. 44, § 2:and Laws 2004, ch. - effective May 19, 2004. The section was set out as enacted 
50, § 2 by Laws. 2004, ch. 50, § 2. See 12-1-8 NMSA 1978. 
Compiler’ s notes. — Laws 2004, ch. 44, § 2 and Laws 
2004, ch. 50, § 2 enacted identical new sections of law, 


24-1-5.10. Federal participation required; exception. 


~ A. Except as provided in Subsection B of this section, all programs, clinics, hospitals and other 
health-related centers and entities, including those identified by the human services department 
pursuant to, Paragraph (3) of Subsection A of Section 27-2-12.13 NMSA 1978, that are eligible un- 
der Section 340B of the federal Public Health Service Act, including hospitals and clinics licensed 
under the state Public Health Act, shall participate in that Section 340B federal prescription drug 
price discount program. ~ 

B. If an entity described in Subsection A of this section can demonstrate to the satisfaction of 
the department of health that the prescription drug price discount it receives other than through 
the Section 340B program results in greater savings to the state, the entity may be granted an 
exception to the requirements of this section. 


History: Laws 2004, ch. 47,§1.0 ” ~ Cross references. — For Section 340B of the federal 
Public Health Service Act, see 42 U.S.C., §340B. 


24-1-6. Tests required for newborn infants, 


A. The department shall adopt screening tests for the detection of congenital diseases that 
shall be given to every newborn infant, except that, after being informed of the reasons for the 
tests, the parents or guardians of the newborn child may waive the requirements for the tests in 
writing. The screening tests shall include at a minimum: 

(1) 3-methylcrotonyl-CoA deficiency; 
(2) 38-OH 3-CH8 glutaric aciduria; 
(3) argininosuccinic acidemia; 
(4) mitochondrial acetoacetyl-CoA thiolase deficiency; 
(5) biotinidase deficiency; 
(6) carnitine uptake defect; 
(7) citrullinemia; ; , 
(8), congenital adrenal hyperplasia; 
(9). congenital hypothyroidism; 
(10) cystic fibrosis; 
(11) galactosemia; 
(12) glutaric acidemia type I; 
(18) Hb S/eta-thalassemia; 
(14) hearing deficiency; 
(15) homocystinuria; 
(16) isovaleric acidemia; 
(17) long-chain L-3-OH acyl-CoA dehydrogenase deficiency; 
(18) maple syrup urine disease; 
(19). medium chain,acyl-CoA dehydrogenase deficiency; 
(20) methylmalonic acidemia; bere 
(21) multiple carboxylase deficiency; 
(22). phenylketonuria; ) 
(23) proponic acidemia; 
(24) sickle cell anemia; 
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(25) trifunctional protein deficiency; 

(26) tyrosinemia type I; 

(27) very long-chain acyl-CoA dehydrogenase deficiency; and 

(28) | critical congenital heart disease by means of a test performed using a pulse oximeter 
before the newborn infant is discharged from the hospital or birthing facility where the newborn 
infant was born. For the purposes of this paragraph, "pulse oximeter" means a device that mea- 
sures the oxygen saturation of arterial blood. 

B. Upon the later of either January 1, 2011 or when the secretary finds that these screening 
tests are reasonably available, the department shall adopt screening tests for the detection of the 
following genetic diseases that shall be given to every newborn infant; except that, after being 
informed of the reasons for the tests, the parents or guardians of the newborn child may waive the 
requirements of the tests in writing. The screening tests shall include: 

(1) acid maltase deficiency or glycogen storage disease type II; 
(2) globoid cell leukodystrophy; 

(3) Gaucher's disease; 

(4) Niemann-Pick disease; and 

(5) . Fabry disease. 

C. In determining which other éongenital diseases to screen for, the secretary shall consider 
the recommendations of the New Mexico pediatric society of the American academy of pediatrics. 

D... The department shall institute and carry on such laboratory services or may contract with 
another agency or entity to provide such services as are necessary to detect the presence of con- 
genital diseases. 

E. The department shall, as necessary, carry on an educational program among physicians, 
hospitals, public health nurses and the public concerning congenital diseases. 

FE... The department shall require that all hospitals or institutions having facilities for childbirth 
perform or have performed screening tests for congenital diseases on all newborn infants except if 
the parents or guardians of a child object to the tests in writing. 


History: 1953 Comp., § 12-34-6, enacted by Laws 
1973, ch. 359, § 6; 1975, ch. 254, § 1; 1978, ch. 83, § 1; 
1981, ch. 95, § 1; 2005, ch. 134, § 1; 2010, ch. 91, § 1; 
2014, ch. 7, § 1. 

Cross references. — For education and testing with 
respect to sickle cell trait and sickle cell anemia, see 24- 
3-1 NMSA 1978. 

The 2014 amendment, effective May 21, 2014, re- 
quired testing for critical congenital heart disease in 
newborn infants; in Subsection A, Paragraph (16), deleted 


"academia" and added "acidemia"; in Subsection A, added 
Paragraph (28); and in Subsection C, after "New Mexico", 
changed "pediatrics" to "pediatric". 

The 2010 amendment, effective May 19, 2010, added 
Subsection B and relettered succeeding subsections ac- 
cordingly. 

The 2005 amendment, effective June 17, 2005, re- 
quired the health department to adopt screening tests for 
the diseases listed in Subsection A(1) through (27). 


24-1-6.1.. Newborn hearing testing required; department of health. 


By July 1, 2001, the department of health shall adopt rules to require that infants born in health 
facilities licensed by the department shall be screened for hearing sensitivity prior to being dis- 
charged. The rules shall also require the testing of newborns brought to licensed health facilities 
after birth who have not received a hearing sensitivity screening and notification to the parents of 
all screened infants of the results of the hearing sensitivity screening. Nothing in this section shall 
be construed to require screening for hearing sensitivity of a newborn infant if the infant's parents 


object to the screening on the grounds that it conflicts with their religious beliefs. 


History: Laws 2001, ch. 82, § 1. 


Emergency clauses. — Laws 2001, ch. 82, § 2 con- 
tained an emergency clause and was approved April 2, 
2001. 


24-1-7. Sexually transmitted infections; reports of cases. 


A. The department shall make available a list of sexually transmitted infections for which 


reporting is required. 
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B. Reports of sexually transmitted infections shall be made in accordance with department 


rules. 


C. Every health care provider that makes a diagnosis of, treats or prescribes for or otherwise 
has knowledge of a case of sexually transmitted infection for which reporting is sama pte de- 


partment rules shall report the case immediately. 


D. As used in this section, "health care provider" means: 
(1) a person licensed to provide health care in the ordinary course of businear, 
(2). a superintendent or manager of a health care clinic; 


ter; or 


(4). a laboratory that performs testing for sexually transmitted infections. 


History: 1953 Comp., § 12-34-7, enacted by Laws 
1978, ch. 359, § 7; 1998, ch. 341, § 1; 1978 Comp., § 24- 
1-7, repealed and reenacted by Laws 2017, ch. 87, 
§ 8. 

Repeals and reenactments. — Laws 2017, ch. 87, § 8 
repealed former 24-1-7 NMSA 1978 and enacted a new 
section, effective June, 16, 2017, 

The 1993 amendment, effective July 1; 1993, sub- 
stituted isexually transmitted" for "venereal" in. the 
catchline and "a sexually transmitted" for "venereal" 
throughout the section, and made a ety BEE change in 
Subsection A. 


24-1-8. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 24-1-8 
NMSA 1978, as enacted by Laws 1973, ch. 359, § 8, re- 
lating to communication regarding sexually transmitted 


(3) | a dispensary; a charitable or penal institution or a municipal or county detention cen- 


ANN: OTATIONS 


Law reviews, — For comment, ''Sex, Lies, and Law- 
suits: A New Mexico Physician's Duty to Warn Third Par- 
ties Who Unknowingly May Be At Risk of Contracting 
HIV From a Patient," see 26 N.M.L. Rev. 481 (1996), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Health 8 62. 

Requiring submission to physical examination or test 
as violation of constitutional rights, 25 A.L.R.2d 1407. 

Tort liability for infliction of venereal disease, 40 
A.L.R.4th 1089. 


diseases, effective June 16, 2017. For provisions of former 
section, see the 2016 NMSA 1978 on NMOneSource,com. 


24-1-9. Capacity to consent to examination and treatment for a Raa, 


transmitted infection. 


Any person regardless of age has the capacity to consent to an examination and treatment inv? 8 a 
licensed health care provider for any sexually transmitted infection. 


History: 1953 Comp., § 12-34-9, enacted by Laws 
1973, ch. 359, § 9; 1993, ch. 341, § 3; 2017, ch. 87, § 9. 

The 2017 amendment, effective June, 16, 2017, made 
technical changes; in the catchline, deleted "disease" and 
added "infection", after "by a licensed", deleted "physician" 
and added "health care provider", and after "transmitted", 
deleted "disease" and added "infection". . 

The 1993 amendment, effective July 1, 1993, sub- 
stituted "asexually transmitted" for "venereal" in the 


catchline and "sexually transmitted” for "venereal" near 
the end of the section. ; 


ANNOTATIONS 


Law reviews. — For article, "Treating Children. Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev: 279 (1980). 


24-1-9.1. Sexually transmitted infections; testing of persons convicted 
of certain criminal offenses. 


A. A test designed to identify any sexually transmitted infection may be performed on an of- 

fender convicted pursuant to state law of any criminal offense: 

(1) involving contact between the penis and the vulva; 

(2) involving contact between the penis and anus; | 

(3) involving contact between the mouth and penis; 

(4) involving contact between the mouth and vulva; 

(5) involving contact between the mouth and anus; or 

(6) when the court determines from the facts of the case that there was a transmission or 
likelihood of transmission of bodily fluids from the offender to the victim of the criminal offense. 
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B. When consent to perform a test onan offender cannot be obtained, the victim of a criminal 
offense described in Subsection A of this section may petition the court to order that a test be per- 
formed on the offender. When the victim of the criminal offense is a minor or incompetent, the par- 
ent or legal guardian of the victim may petition the court to order that a test be performed on the 
offender. The court shall order and the test shall be administered to the offender within ten days 
after the petition is filed by the victim or the victim's parent or guardian. Except for disclosures 
made pursuant to Section 24-1-7 NMSA 1978, the results of the test shall be disclosed only to the 
offender and to the victim or the victim's parent or legal guardian. 


History: 1978 Comp., § 24-1-9.1, enacted by Laws 
1993, ch. 341, § 4; 2017, ch. 87, § 10. 

The 2017 amendment, effective June, 16, 2017, pro- 
vided an exception to the disclosure provision; in the 
catchline, deleted "diseases" and added "infections"; in 
Subsection A, in the introductory clause, after "trans- 
mitted", deleted "disease": and added, "infection"; and in 
Subsection B, after "offense is a minor or", deleted "an 


victim's", and added "Except for disclosures made pursu- 
ant, to Section 24-1-7 NMSA 1978". 


ANNOTATIONS 


Law reviews. — For note, "Tort Law — Turning Blood 
Into Whine; 'Fear of AIDS' as a Cognizable Cause of Ac- 
tion in New Mexico — Madrid v. Lincoln County Medical 


ter," see 28 N.M.L. Rev. 
after "filed by the victim', deleted "his" and added "or the, “°nte® See 28 N-M.L. Rev. 165 (1998) 


24-1-9.2. Sexually transmitted infections; testing of persons formally 
charged for allegedly committing certain criminal offenses. 


A. A test'designed to identify any sexually transmitted infection may be performed on a per- 
son, upon the filing of a complaint, information or an indictment alleging that the person commit- 
ted'a state criminal offense: 

(1) involving contact’ between the penis and the vulva; 
(2) involving contact between the penis and anus; 

(3) involving contact between the mouth and penis; 
(4) involving contact between the mouth and vulva; or 
(5) involving contact between the mouth and anus. 

B. Ifconsent to perform a test on an alleged offender cannot be obtained, the victim of the al- 
leged criminal offense described in Subsection A of this section may petition the court, through the 
prosecuting office or personally, to order that a test be performed on the alleged offender; provided 
that the same test is first performed on the victim of the alleged criminal offense. The test may be 
performed on the alleged offender regardless of the result of the test performed on the victim of 
the alleged criminal offense. If the victim of the alleged criminal offense is a minor or incompetent, 
the parent or legal guardian of the victim of the alleged criminal offense may petition the court to 
order that a test be performed on the alleged offender. 

C. The court may issue an order based on a finding of good cause after a hearing at which both 
the victim of the alleged criminal offense and the alleged offender have the right to be present. 
During the hearing, only affidavits, counter affidavits and medical reports regarding the facts 
that support or rebut the issuance of an order shall be admissible. The hearing shall be conducted 
within seventy-two hours after the victim petitions the court for the order. The petition and all 
proceedings in connection therewith shall be under seal. The court shall issue an order and the 
test shall be administered to the alleged offender within ten days after the petition is filed by the 
victim of the alleged criminal offense or the victim's parent or legal guardian. 

D.. Except for disclosures made pursuant to Section 24-1-7. NMSA 1978, the results of the test 
shall be disclosed only to the alleged offender and to the victim of the alleged criminal offense or 
the victim's parent or legal guardian. When the victim of the alleged criminal offense or the al- 
leged offender has a positive test result, both the alleged offender and the victim of the. alleged 
criminal offense shall be provided with counseling. 

E. A prosecuting attorney may not use in a criminal proceeding arising out of the alleged 
criminal offense the fact that a test was administered to the alleged offender or the results of 
the test. 

F. The provisions of this section shall not affect the rights and remedies available to the victim 
of the alleged criminal offense and the alleged offender in any civil action. 
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G. The administration of a test to an alleged offender pursuant to the provisions of this section 
shall not preclude the subsequent administration of another test pursuant to the provisions of 


Section 24-1-9.1 NMSA 1978. 


History: 1978 Comp., § 24-1-9.2, enacted by Laws 
1996, ch. 80, § 1; 2017, ch. 87, § 11. 

Cross references. — For informed consent for testing 
of persons charged with committing certain criminal of- 
fenses, see 24-2B-5.2 NMSA 1978, 

The 2017 amendment, effective June, 16, 2017, pro- 
vided an exception to the disclosure provision; in the 
catchline, deleted "diseases" and added "infections"; in 
. Subsection A, in the introductory clause, after "trans- 
mitted", deleted "disease" and added "infection"; and in 


~ Subsection C, after "alleged criminal offense", deleted 


"his" and added “or the victim's", and after "parent or", 
added "legal"; and in Subsection D, added "Except for dis- 
closures made pursuant to Section 24-1-7 NMSA 1978". 


ANNOTATIONS 


Law reviews. — For note, "Tort Law — Turning Blood 
Into Whine: 'Fear of AIDS' as a Cognizable Cause of Ac- 
tion in New Mexico — Madrid v. Lincoln County Medical 
Center," see 28 N.M.L. Rev. 165 (1998). 


24-1-9.3. Sexually transmitted infections; mandatory counseling. 


No positive test result for a sexually transmitted infection shall be revealed to the person upon 
whom the test was performed without the person performing the test or the health facility at 
which the test was performed providing or referring that person for individual counseling about: 


A. the meaning of the test results; 
B. the possible need for additional testing; 


C. . the availability of appropriate health care services, including mental health care, social ser- 


vices and support services; and 


D. the benefits of locating and counseling any individual by whom the infected person may 
have been exposed to the sexually transmitted infection and any individual whom the infected 
person may have exposed to the sexually transmitted infection. 


History: 1978 Comp., § 24-1-9.3, enacted by Laws 
1996, ch. 80, § 2; 2017, ch. 87, § 12. 

The 2017 amendment, effective June, 16, 2017, 
replaced "disease" or "diseases" with "infection" or 


"infections" throughout the section; and in Subsection C, 
after "social", added "services". 


24-1-9.4. Sexually transmitted infections; confidentiality. 


A. Except as provided in Section 24-1-9.2 NMSA 1978, no person or the person's agents or 
employees who require or administer a test for sexually transmitted infections shall disclose the 
identity of any person upon whom a test is performed or the result of such a test in a manner that 
permits identification of the subject of the test, except to the following persons: 

(1) the subject of the test or the subject's legally authorized representative, guardian o or 


legal custodian; 


(2) any person designated in a legally effective release of the test results executed prior to 
or after the test by the subject of the test or the subject's legally authorized representative; 

(3) an authorized agent, a credentialed or privileged physician or an employee of a health 
facility or health care provider if the health care facility or health care provider itself is authorized 
to obtain the test results, the agent or employee provides patient care or handles or processes spec- 
imens of body fluids or tissues and the agent or employee has a need to know such information; 

(4) the department of health and the centers for disease control and prevention of the 
United States public health service in accordance with reporting requirements for a diagnosed 


case of a sexually transmitted infection; 


(5) a health facility or health care provider that procures, processes, distributes or uses: 
(a) a human body part from a deceased person, with respect to medical either 


regarding that person; 


(b) semen for the purpose of artificial insemination; 
(ec) blood or blood products for transfusion or injection; or 
(d) human body parts for transplant with respect to medical information regarding 


the donor or recipient; 
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(6) health facility staff committees or accreditation or oversight review organizations that 
are conducting program monitoring, BrOstaDe evaluation or service Eeieres) as long as any identity 
remains confidential; 

(7) authorized medical or epiderstlogiéal rch serehierti who may not further disclose any 
identifying characteristics or information; and 

(8) for purposes of application or reapplication for insurance coverage, an insurer or rein- 
surer upon whose request the test was performed. 

B. Whenever disclosure is made, it shall be accompanied by a statement in writing that in- 
cludes the following or substantially similar language: "This information has been disclosed to you 
from records whose confidentiality i is protected by state law. State law prohibits you from making 
any further disclosure of this information without the specific written consent of the person to 
whom this information pertains or as otherwise permitted by law. A person who makes an unau- 
thorized disclosure of this information is guilty of a petty misdemeanor and shall be sentenced to 
imprisonment in the county jail for a definite term not to exceed six months or the payment of a 
fine of not more than five hundred dollars ($500), or both.". 


History: 1978 Comp., § 24-1-9.4, enacted by Laws section; designated the previously undesignated intro- 


1996, ch. 80, § 3; 2017, ch, 87, § 13. -ductory'clause as Subsection A and redesignated former 
The 2017 amendment, effective June, 16, 2017, pro- Subsections A through H as Paragraphs A(1) through 
vided for a written statement regarding confidential- A(8), respectively; in Paragraph A(5), designated former 

ity that must accompany disclosures related to tests for Paragraphs E(1) through E(4) as Subparagraphs A(5)(a) 

sexually transmitted infections; replaced "disease" or through A(5)(d), respectively; and added a new Subsec- 

"diseases" with "infection" or "infections" throughout the tion B. 


24-1-9.5. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 24-1-9.5 effective June 16, 2017, For provisions of former section, 
NMSA 1978, as enacted by Laws 1996, ch. 80, § 4, relating see the 2016 NMSA 1978 on NMOneSource. com. 
to sexually transmitted diseases, disclosure statement, — 


24-1-9.6. Sexually transmitted infections; disclosure. 


A. A victim of a criminal offense or an alleged criminal offense who receives information pur- 
suant to Section 24-1-9.1 or 24-1-9.2 NMSA 1978 may disclose the offender's or alleged offender's 
test results to the victim's health care provider as is reasonably necessary to protect the victim's 
health and safety or the health and safety of the victim's family or sexual partner. 

B. Nothing in this section shall be construed to prevent a person who has been tested from 
disclosing in any way to any other person that person's own test results. 


History: 1978 Comp., § 24-1-9.6, enacted by Laws paragraph as Subsection A; in Subsection A, after "victim 
1996, ch. 80, § 5; 2017, ch. 87, § 14. of", added "a criminal offense or", after "Section", added 

The 2017 amendment, effective June, 16, 2017, au- "24-1-9,.1 or", after "may disclose the", added "offender's or 
thorized certain disclosures when a person convicted of alleged offender's ", after "test results", added "to the vic- 
a criminal offense or alleged to have committed a crimi- tim's health care provider", after "necessary to. protect", 
nal offense has been tested for sexually transmitted in- deleted "his" and added "the victim's", and after "health 
fections; in the catchline, deleted "diseases" and added and safety of", deleted "his" and added "the victim's"; and 
"infections"; designated the formerly undesignated first added Subsection B. 


24-1-9.7. Penalty. 


A person who, in violation of Section 24-1-9.4 NMSA 1978, makes an unauthorized disclosure of 
the results of a test designed to identify a sexually transmitted infection is guilty of a petty misde- 
meanor and shall be sentenced to imprisonment in the county jail for a definite term not to exceed 
six months or the payment of a fine of not more than five hundred dollars ($500) or both. 


History: 1978 Comp., § 24-1-9.7, enacted by Laws test results for sexually transmitted infections; and after 
1996, ch. 80, § 6; 2017, ch. 87, § 15. "A person who", added "in violation of Section 24-1-9.4 
The 2017 amendment, effective June, 16, 2017, added NMSA 1978", and after "transmitted", deleted "disease" 
the statutory reference for the unauthorized disclosure of and added "infection". 
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24-1-10. Pregnancy; serological test for syphilis. 


A. Every physician examining a pregnant woman for conditions relating to her pregnancy due 
’ ing the period of gestation, or at delivery or both shall take or cause to be taken a sample of blood 
of such woman at the time of first examination. 

B. .All such blood samples shall be submitted to the state public health laboratary for a stan- 
dard serological test for syphilis. 

C...The standard serological test shall be a test for syphilis approved, by the director of the de- 
partment. Such serological tests shall be made on request without charge by the department. 


History: 1953 Comp., § 12-84-10, enacted by Laws... Cross references. — For consent to examination and 
1973, ch. 359, § 10. | diagnosis for pregnancy, see 24-1-13 NMSA 1978. 


24-1-11. Reporting of blood tests. ; 


In reporting every birth and stillbirth, physicians and others required to make such reports 
shall state on the certificate whether.a blood.test for syphilis has been made upon a specimen of 
blood taken from the mother of the child for which a birth or stillbirth certificate i is filed and the 
approximate date when the specimen was taken. 


History: 1953 Comp., § 12-3411, aitutéd by Laws 
1973, ch. 359, § 11. 


24-1-12. Health certificates; filing. 


A. Any person who operates or is employed in a health facility shall, upon becoming employed 
or engaged in such occupation, present to the employer or, if self-employed, file at. the place of busi- 
ness a health certificate from a licensed physician stating the person is free from communicable 
diseases in a transmissible state dangerous to the public health as defined by regulation of the 
health services division [public health division] of the health and environment department {de- 
partment of health]. The certificate shall be obtained not more than ninety days prior to the date 
of employment, 

B, All certificates shall be kept on file and be subject to inspection by the licensing authority. 


History: 1953 Comp., § 12-34-12, enacted by Laws Subsection B of 9-7-4 NMSA 1978 provided that all 
1973, ch. 359, § 12; 1981, ch. 46, § 1. references to the "health services division" shall be con- 
Bracketed material, — The bracketed miateiiel atees strued to be references to the "public health division". 
inserted by the compiler and is not part of the law. 
Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA ANNOTATIONS 
1978, relating to the health‘and environment depart- ‘Jur, ; JS. 30 
ment and enacted a new 9-7-4 NMSA 1978 which created ane ot de ey map ho PRIETERCES atu eae 
the department of health. Section 9-7-5 NMSA 1978, as 39A 0.3.8, Health and Environment 8§ 38, 39. 


amended by Laws 1991, ch. 25, § 17, made the secretary of 
health the administrative head of the department. 


24-1-18. Pregnancy; capacity to consent to examination and diagnosis. 


Any person, regardless of age, has the capacity to consent to an examination and diagnosis by.a 
licensed physician for pregnancy. 


History; 1953 Comp., § 12-34-18, enacted by Laws ANNOTATIONS 


1973, ch, 359, § 13. To 
Cross references. — For standard serological test for © _ Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
syphilis for pregnant women; see 24-1210 NMSA 1978. ity for incorrectly diagnosing existence or nature of preg- 


nancy, 2 A.L.R.5th 769. 
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24-1-13.1. Pregnancy; prenatal, delivery and postnatal treatment to a 
female minor; capacity to consent. 


A health care provider shall have the authority, within the limits of his license, to provide pre- 
natal, delivery and postnatal care to a female minor. A female minor shall have the capacity to 
consent to prenatal, delivery and postnatal care by a licensed health care provider. 


History: Laws 2001, ch. 314, § 1 and Laws 2001, ch. 
327,§ 1. 

Compiler's notes. — Laws 2001, ch. 314, § 1 and Laws 
2001, ch. 327, § 1 enacted identical new sections of law, 


effective June 15, 2001. The section was set out as enacted 
by Laws 2001, ch. 327, § 1. See 12-1-8 NMSA 1978, 

Cross references, — For age of majority, see 28-6-1 
NMSA 1978. 


24-1-13.2. Shaken baby syndrome prevention. 


The department of health shall adopt rules, no later than December 31, 2017, requiring every 
hospital and freestanding birthing center to provide training and education to prevent shaken 
baby syndrome to every parent of every newborn before discharge of the newborn from the health 
facility. The rules shall require the health facility to maintain records to demonstrate compliance 
with this requirement and to report such information as the department deems appropriate re- 
garding the training and education provided by such health facility. The department, in collabo- 
ration with the university of New Mexico health sciences center's department of pediatrics, shall 
approve training and instructional materials in both English and Spanish and shall include the 
use of shaken baby simulation dolls in the required curriculum. 


History: Laws 2017, ch. 119, § 1. 
Effective dates. — Laws 2017, ch. 119 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 16, 2017, 90 days after the 
adjournment of the legislature. 


24-1-14. [Sterilization;] special qualifications prohibited. 


No hospital which permits any operation that results in sterilization to be performed therein or 
medical staff of such hospital shall require any person upon whom a sterilization operation is to be 
performed to meet any special qualifications which are not imposed on individuals seeking other 
oe of sk po dita in the hospital. 


History: 1953 Comp., § 12-34-14, enacted by Laws 
1973, ch. 359, § 14. 
Bracketed material; — The bracketed material was 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Health 8 7A, 
Legality of voluntary nontherapeutic sterilization, 35 


A.L.R.3d 1444. 

When statute of limitations begins to run against mal- 
practice action in connection with sterilization or birth 
control procedures, 93 A.L.R.3d 218. 


inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Law reviews. — For comment, "Voluntary Steriliza- 
tion in New Mexico: Who Must Consent?" see 7 N.M.L. 
Rey, 121 (1976-77). 


24-1-15. Isolation; quarantine; protocol. 


A. Ifthe secretary or a representative of the department has knowledge that a person is in- 
fected with or reasonably believes that a person is infected with or exposed to a threatening com- 
municable disease and the person has refused voluntary treatment, testing, evaluation, detention 
or observation, the secretary or the secretary's designee shall petition the court for an order to 
isolate or quarantine the person until the person is no longer a threat to the public health or until 
the person voluntarily complies with treatment and contagion precautions. 

B. The secretary or a representative of the department whom the secretary designates may, 
by public health order, temporarily isolate or quarantine a person or group of persons if delay in 
isolating or quarantining would significantly jeopardize the secretary's ability to prevent or limit 
the transmission to others of a threatening communicable disease. The public health order shall 
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expire at the end of twenty-four hours from the time of the commencement.of the isolation or 
quarantine. The secretary may petition for a court order that authorizes the continued isolation or 
quarantine of the person or group of persons. In the petition, the secretary shall present facts used 
to support the need to have issued the public health order to isolate or quarantine. 

C.: Whether or not a public health order to isolate or quarantine was previously issued, a bnctie 
tion for a court order shall be made under oath or shall be accompanied by a sworn affidavit set- 
ting out specific facts showing the basis upon which isolation or quarantine is justified, including 
whether a person to be isolated or quarantined: 

(1) is infected with, reasonably believed to be infected with or exposed to a threatening 
communicable disease; and 

(2) poses a substantial likelihood of transmission of the threatening communicable dis- 
ease to others because of inadequate separation from others. 

D. Upon the filing of a petition, the court shall: 

(1) immediately grant ex parte a court order to isolate or quarantine the affected person 
if there is probable cause from the specific facts shown by the affidavit or by the petition to give 
the judge reason to believe that the affected person poses a substantial threat to the public health 
and safety; | 

(2) cause the court order, notice of hearing and an advisement of the terms of the court 
order, including the affected person's rights to representation and re-petition for termination of a 
court order that removes and detains the affected person, to be immediately served on the affected 
person; and 

(83) within five days after the granting of the court order, hold an evidentiary hearing to 
determine if the court shall continue the order. 

E. A person held pursuant to a court order as set forth in Subsection D of this section shall be: 

(1) entitled to representation by counsel at the evidentiary, hearing and at.all hearings 
thereafter for the duration of the period of removal and detention; and 

(2) permitted to communicate on any matter, including the person's isolation or quaran- 
tine, with persons by telephone, or other reasonably available means that do not expose other per- 
sons to the risk of infection, for the duration of the period of isolation or quarantine. © 

F, Counsel may be retained by the person held or shall be appointed by the court if the court 
determines that the person held cannot afford legal representation or;if the court determines that 
appointment of counsel is required in the interest of justice. 

G. At the evidentiary hearing, the court shall review the circumstances surrounding the court 
order and, if the petitioner can show by clear and convincing evidence that the person being held 
has not voluntarily complied or will not voluntarily comply with appropriate treatment and conta- 
gion precautions, the court may continue the isolation or quarantine. The court shall order regular 
review of the order to isolate or quarantine by providing the person being held with a subsequent 
hearing within thirty days of the court order's issuance and every thirty days thereafter. The court 
order to isolate or quarantine shall be terminated and the affected person shall be released if: 

(1) the person being held is certified by a punk health official to pose no further risk to 
the public health; 

(2) ata hearing, the petitioner, whose burden of proof continues under a clear and convinc- 
ing standard, can no longer show that the person being held is infected with, reasonably believed 
to be infected with or exposed to a threatening communicable disease and that the affected person 
will not comply with appropriate treatment and contagion precautions voluntarily; or 

(3) exceptional circumstances exist warranting the termination of the court order. 

H. The provisions of this section do not permit the forcible administration of medications. A 
person isolated or quarantined pursuant to this section has the right to refuse to participate in 
medical treatment, testing, physical or’ mental examination, Niieiantaes ig Dp a vitihaagie or 
preventive treatment. 

I. A person who is isolated or quarantined pursuant to a court order may petition the court to 
contest the order or the conditions of isolation or quarantine at any time prior to the expiration of 
the order. If'a petition is filed, the court shall hold a hearing within five days after the date of filing. 
The filing of a petition for a hearing pursuant to this subsection does not stay a court order for iso- 
lation or quarantine. At the hearing, the secretary shall offer clear and convincing evidence that: 
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(1) the isolation or quarantine is warranted; or 

(2) the conditions of isolation or quarantine are compliant with the provisions of thissec- 
tion. " 

J. When isolating or quarantining an affected person, the secretary shall ensure that: 

(1) isolation or quarantine is the least restrictive means necessary to protect against the 
spread to others of a communicable disease or a potentially threatening communicable disease 
and may include confinement to the affected person's private home, if practicable, or if not practi- 
cable, to a private or public premises; 

(2) an isolated person is confined separately from a sat edaca person; 

(3) the health status of an isolated or quarantined person is monitored regularly to deter- 
mine whether continued isolation or quarantine is required; 

(4) if a quarantined person becomes infected or is reasonably believed to be infected with 
the threatening communicable disease subsequent to quarantine, that affected person shall be 
promptly isolated; 

(5) the needs of a person isolated or quarantined are addressed in a systematic and or- 
derly manner, including the provision of adequate food, clothing, shelter, sanitation and comfort; 

(6) there are methods of communication available to a person placed in isolation or quar- 
antine to enable communication with family members, household members, legal representatives, 
advocates, the mediavand any licensed health care provider; 

(7) an area of isolation or quarantine is maintained in a manner that minimizes the ree 
lihood of further transmission of infection or other injury to other persons who are isolated or 
quarantined; and 

(8) tothe extent possible, cultural and religidiid beliefs shall bi respected in addressing the 
needs of affected persons and in establishing and maintaining an area of isolation or quarantine, 

K. A-person shall not enter an area of isolation or quarantine except as authorized by the de- 
partment. To protect the public health, the department may isolate or quarantine any person who 
has entered, with or without the secretary's authorization, into an area of isolation or quarantine, 

L.» Court proceedings shall be on the record and be closed to the general publics The records 
shall be sealed from public inspection. 

M. A person who in good faith reports another person infected with a Pie eaisants communi- 
cable disease shall not be held liable for civil damages as a result of the report; provided that the 
person reported as being infected with a threatening communicable disease shall have the right to 
sue for damages sustained as a result of negligent or intentional reporting of inaccurate informa- 
tion or the disclosure of information to an unauthorized person. 

N. During the period of isolation or quarantine, an employer shall not discharge fori employ- 
ment a person who is placed in isolation or quarantine pursuant to this section. 

O. The secretary, after consultation with the state medical investigator, the secretary of public 
safety, the director and the chair of the board of funeral services, may implement and enforce mea- 
sures that are reasonable and necessary to respond to a threatening communicable disease and 
provide for the safe disposal of human remains. 

P. For purposes of this section: 

(1) "area of isolation or quarantine" means the physical environs that the department 
designates as the area within which to restrict access-as required to prevent transmission of a 
threatening communicable disease; 

(2) "court" means: 

(a) the district court of the judicial district where the person who is.alleged to rie in- 
fected witha threatening communicable disease resides or is found; or 

(b) in the event that a district court cannot adequately provide services, a district 
court that the New Mexico supreme court designates; 

(3) “isolate means to physically separate for ‘possible medical care a person who is in- 
fected or who is reasonably believed to be infected with a threatening communicable disease or 
potentially threatening communicable disease; 

(4) “public health official"‘means the secretary, a regional health offieer, the director of the 
public health division of the department, a chief medical officer or a representative of the depart- 
ment designated by the secretary to carry out the duties provided in this section; 
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"quarantine" means the precautionary physical separation of a person who has or may 


have been exposed to a threatening communicable disease or a potentially threatening communi- 
cable disease and who does not show a sign or symptom of a threatening communicable disease 
from persons who are not quarantined to protect; against the transmission of the disease to per- 


sons who are not quarantined; and 


(6) 


"threatening communicable disease" means a disease that causes death or great bodily 


harm, passes from one person to another and for which there is no means by which the public rea- 
sonably can avoid the risk of contracting the disease. 


History: 1958 Comp., § 12-34-15, enacted by Laws 
1973, ch. 359, § 15; 1999, ch. 159, § 1; 2002, ch. 74, § 1; 
2017, ch. 87, § 16. 

The 2017 amendment, effective June, 16, 2017, clari- 
fied the authority of the department of health to petition 
the court for orders of isolation or quarantine where a de- 
lay in.isolation or quarantine would jeopardize the secre- 
tary of health's ability to prevent or limit transmission of 
a communicable disease, provided due process protections 
for any person subject to such orders, defined "area of iso- 
lation or quarantine", "isolate" and "quarantine", and re- 
vised certain definitions for purposes of this section; in the 
catchline, deleted "Reporting of contagious diseases" and 
added "Isolation; quarantine; protocol"; replaced "protec- 
tive order" or "temporary protective order" with "court or- 
der" throughout the section; deleted former Subsection A 
and redesignated former Subsection B as Subsection A; in 
Subsection A, added "If the secretary or a representative 
of the department", after "infected with", added "or rea- 
sonably believes that a person is infected with or exposed 
to", after "refused voluntary treatment", added "testing, 
evaluation", after "detention or observation", added "the 
secretary or the secretary's designee", after "petition the 
court for an order to", deleted "detain the person who is 
infected with the threatening communicable disease" and 
added "isolate or quarantine the person", after "no longer 
a", deleted "contagious", after "threat to the public", added 
“health", after "or", added "until", and after "voluntarily 
complies with", deleted "the appropriate"; added a new 
Subsection B; in Subsection C, deleted "The" and added 
"Whether or not a public health order to isolate or quar- 
antine was previously issued, a", after "petition", added 
"for a court order", and after "specific facts showing", 
deleted "that the person is infected with a threatening 
communicable disease" and added "the basis upon which 
isolation or quarantine is justified, including whether a 
person to be isolated or quarantined"; added the lan- 
guage in former Subsection D to Subsection C, and redes- 
ignated former Subsections E through I as Subsections 
D through H; respectively; in Paragraph C(1), after "is", 
deleted ' ‘actively infectious" and added "infected", willed 
"reasonably believed to be infected with or exposed to", 
after "communicable disease", deleted "or presents a sub- 
stantial likelihood of having a threatening communicable 
disease based on credible medical evidence", and deleted 
Paragraph C(3); in Subsection D, Paragraph D(1), after 
"to isolate", added "or quarantine", after the next "the", 
added "affected", after "person", deleted "infected with the 
threatening communicable disease", after "believe that 
the", added "affected", and after "person", deleted "in- 
fected with a threatening communicable disease", and in 
Paragraph D(2), after "including", deleted "his right" and 
added "the affected person's rights", after "detains the", 
deleted "infected" and added "affected", and after "served 
on the", deleted "allegedly infected" and added "affected"; 
in Subsection E, in the introductory clause, after "Subsec- 
tion", changed "E" to "D", in Paragraph E(2), after "in- 
cluding", deleted "his removal and detention" and added 
"the person's isolation or quarantine", after "the period 
of", deleted "removal and detention" and added "isola- 
tion or quarantine"; in Subsection G, in the introductory 
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paragraph, after "court may continue the", deleted "deten- 
tion of the person infected with a threatening communica- 
ble disease" and added "isolation or quarantine", after "re- 
view of the order to", deleted "detain" and added "isolate 
or quarantine", after "hearing within", deleted "ninety" 
and added "thirty", after "issuance and every", deleted 
"ninety" and added "thirty", after "The", deleted "deten- 
tion" and added "court", after "order", added "to isolate or 
quarantine", and after "terminated and the", added "“af- 
fected", in Paragraph G(1), after "no further risk", deleted 
"of infecting others" and added "to the public health", and 
in Paragraph G(2), after "infected with", added "reason- 
ably believed to be infected with or exposed to", after 
"disease and that", deleted "he" and added "the affected 
person"; in Subsection H, added the last sentence; added 
new Subsections I through K and redesignated former 
Subsection J and K as Subsections L and M, respectively; 
in Subsection L, added "Court", after "shall be", deleted 
"recorded stenographically, electronically, mechanically 
or by other appropriate means. The proceedings shall" 
and added "on the record and"; added new Subséctions N 
and O and redesignated former Subsection L as Subsec- 
tion P; in Subsection P, added a new Paragraph P(1) and 
designated former Paragraph P(1) as Paragraph P(2), in 


. Paragraph P(2), designated the formerly undesignated 


first sentence as Subparagraph P(2)(a), added "or", and 
added new Subparagraph P(2)(b), added new Paragraph 
P(3) and redesignated former Paragraph P(2) as Para- 
graph P(4), in Paragraph P(4), after "means", added "the 
secretary", deleted "district" and added "regional", after 
"department", deleted "of health", after "medical officer 
or a", deleted "person" and added "representative of the 
department", after "by the secretary", deleted "of health", 
and added Paragraph P(5) and redesignated former Para- 


graph P(3) as Paragraph P(6). 


The 2002 amendment, effective May 15, 2002, substi- 


tuted "infected with a threatening communicable disease" 


for "sick with any disease dangerous to the public health" 
in Subsection A; deleted "and treat" following "detain" 
in Subsection B, and deleted similar references to treat- 
ment throughout the section; added new Subsections G, 
J, and K, and redesignated former Subsections G,'H and I 
as Subsections H, I and L, respectively; and rewrote pres- 
ent Subsection H, shifting the burden of proof to the peti- 
tioner rather than the detainee. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "a public health official" for "the district health 
officer" in Subsection A and rewrote Subsection B which 
read: "Any health authority receiving notice that any per- 
son is infected with disease dangerous to the public health 
shall secure his voluntary isolation or, if such person re- 
fuses to submit, to isolation, he shall file a complaint with 
any magistrate or district court judge having jurisdiction 
over the infected person. The complaint shall state the 
facts as related, under oath, by the health authority or the 
facts according to his information and belief. Any magis- 
trate or district court judge having jurisdiction may, upon 
proper complaint, issue a warrant directed to an officer 
authorized to serve arrest warrants requiring such officer, 
under the direction of the Se ee SUS to 
isolate the person" 
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ANNOTATIONS 


Power to compel hospitalization of persons in- 
fected with dangerous disease. 1959-60 Op. Att'y Gen. 
No. 60-08. 

Law reviews. — For comment, "Sex, Lies, and Law- 
suits: A New Mexico Physician's Duty to Warn Third Par- 


. PUBLIC HEALTH 


24-1-15.1 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Health § 52. 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

Liability of doctor or other health practitioner to third 
party contracting contagious disease from doctor's .pa- 


tient, 3 A.L.R.5th 370. 


ties Who Unknowingly May Be At Risk of Contracting 39A C.J.S. Health and Environment § 19. 


HIV From a Patient," see 26 N.M.L. Rev. 481 (1996). 


24-1-15.1. Protocol for management of active tuberculosis. 


A. When a physician or other person knows that a person has, or is reasonably believed to be 
infected with, active tuberculosis, the physician or other.person shall promptly notify the erat te 
ment. 

B. Upon receiving abhisietekinan that a person has active tuberculosis, the department shall pre- 
scribe the person a treatment plan meeting the department's therapeutic specifications for the 
infectious form of tuberculosis. The treatment plan shall include a notice to the person that failure 
to comply with the treatment plan will result in immediate initiation of court action to ensure 
compliance, as set forth in this section. 

C.. The secretary, or a representative of the department whom the secretary designates, may by 
public, health order temporarily isolate a person or group of persons if delay in isolating the person 
or group would significantly jeopardize the secretary's ability to prevent or limit the transmission 
of tuberculosis to others. The public health order shall expire at the end. of twenty-four hours from 
the time of the commencement of isolation; The secretary may petition for a court order that au- 
thorizes the continued isolation. In the petition, the secretary shall present facts used to support 
the need to have issued the public health order to isolate. 

D. Whether or not a public health order was issued pursuant to Subsection C of this section, 
when the department has knowledge that a person who has active tuberculosis has failed to com- 
ply with the department's treatment plan as described in Subsection B of this section, the depart- 
ment shall petition for a court order for the person who has active tuberculosis to comply with 
whichever of the following courses of action the department deems appropriate: 

(1) a program of directly observed therapy; 

(2) isolation; or 

(3) directly observed ‘nasty and isolation. 

EK. A petition for a court order shall be made under oath or shall be accompanied by a sworn 
affidavit setting out specific facts showing the basis upon which isolation is justified, including 
whether the person to be isolated: 

(1) has active tuberculosis or presents a substantial likelihood of having active tuberculo- 
sis based on credible medical evidence; 

(2) after being advised of the condition and the risks posed thereby, has failed to comply 
with the department's treatment plan; and 

(3) poses a substantial likelihood of transmission of tuberculosis to others because the 
person is actively infectious or poses a risk of relapse or development of a therapy-resistant strain 
of tuberculosis. 

F. Upon the filing of a petition for a court order, the court shall: 

(1) in cases where there is probable cause established by the petition to give the judge rea- 
son to believe that the person who has been alleged to have active tuberculosis poses a substantial 
threat to the public health and safety because the person is actively infectious, or poses a risk of 
relapse or development of a therapy-resistant strain of tuberculosis because of a history of non- 
compliance, immediately grant ex parte a court order to: 

(a) administer a program of directly observed therapy; 
(b) isolate the person and administer a program of directly observed therapy; or 
(c) isolate the person, if the person refuses a program of directly observed therapy; : 

(2) cause the court order, notice of hearing and an advisement of the terms of the court 

order, including the rights of the person alleged to have active tuberculosis to representation and 
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re-petition for'termination of a court order, to be immediately served on the person alleged to have 
active tuberculosis; and 

(3) within five days after the granting of the eniawt order, hold an’ evidentiary hearing to 
determine if the court shall continue the court order. 

G. A person held pursuant to a court order as set forth in Subsection F of this section shall be: 

(1) entitled to representation by counsel at the evidentiary hearing and at all hearings 
thereafter for the duration of the period of isolation or program of directly observed therapy; and 

(2) permitted to communicate on any matter, including the person's isolation or program 
of directly observed therapy, with persons. by telephone or other reasonably available means that 
do not expose other persons to the risk of infection, for the duration of the period of isolation or 
program of directly observed therapy. 

H. Counsel may be retained by the person under the court order or shall be appointed by the 
court if the court determines that the person held cannot afford legal representation or if the court 
determines that appointment of counsel is required in the interest of justice. 

I. At the evidentiary hearing, the court shall review the circumstances surrounding the court 
order, and, if the petitioner can show by clear and convincing evidence that the person being held 
has ‘not complied or will not comply with appropriate treatment and contagion precautions as the 
department deems necessary, the court shall continue the court order for the person who has ac- 
tive tuberculosis until completion of therapy, as deemed by the department. The court shall order 
regular review of the order by providing the person under a court order with a subsequent hearing 
within ninety days of the court order's issuance and every ninety days thereafter. The court order 
ore be terminated and the person shall be released if: 

(1) » at’a hearing, the petitioner has not met its burden of showing by clear and convincing 
beet that the person under a court order has not completed therapy; or . 

(2) exceptional circumstances exist warranting the termination ofthe court order: 

J. The-provisions of this section do not permit the forcible administration of medications. — 

K. A person isolated pursuant to this section has the right to refuse any medical treatment, 
physical or mental examination, treatment program or invasive specimen collection. A person who 
has been directed by the secretary to submit to medical procedures and protocols because the per- 
son has active tuberculosis and refuses to submit to the procedures and: protocols may be subject 
to continued isolation pursuant to this section. 

L. A person who is isolated pursuant to a court order may petition the court to contest the or- 
der or the conditions of isolation at any time prior to the expiration of the court order. If a petition 
is filed, the court shall hold a hearing within five business days after the date of filing. At a hearing 
pursuant to a petition to.contest, the secretary shall offer: 

(1) clear and convincing evidence that the isolation is warranted; or 

(2) proof that the conditions of isolation are compliant with the provisions of this Bettion: 

M. When isolating a person or group of persons, the secretary shall ensure that: | 

(1) isolation is imposed by the least restrictive means necessary to protect against the 
spread of tuberculosis to others and may include confinement to the isolated"person's private 
home, if practicable, or, if not’practicable,.a private or public premises; . 

(2) the health status of an isolated person is monitored regularly to determine if continued 
isolation is required; 

(3) the needs of a person isolated are addressed in a systematic and orderly manner; in- 
cluding the provision of adequate food, clothing, shelter, sanitation and comfort; 

(4) ‘there are methods of communication available to a person placed in faclistioni to enable 
communication with family members; household members, legal representatives, advocates, the 
media and any licensed health care provider; 

(5) the premises used for isolation are maintained in a manner that minimizes the likeli- 
hood of further transmission of infection or other injury to other persons who are isolated; and 

(6) to the extent possible, cultural and religious beliefs shall be respected in addressing 
the needs of persons and establishing and maintaining isolation premises. 

N. The proceedings of any hearing held pursuant:to this section shall be recorded stateranur 
cally, electronically or mechanically or by other appropriate means. The proceedings shall be closed 
to the general public and the records shall be sealed from public inspection. 
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O. A person who in good faith reports that another person has active tuberculosis shall not be 
held liable for civil damages as a result of the report; provided that the person reported as having 
active tuberculosis shall have the right to sue for damages sustained as a result of negligent or 
intentional reporting of inaccurate information or the disclosure of information to an unauthor- 
ized person. 

P. During the period of isolation, an employer shall not discharge from employment a person 
who is placed in isolation pursuant to this section. 

Q. For purposes of this section: 

(1) "active tuberculosis" means a disease caused by mycobacterium tuberculosis or other 
members of the mycobacterium tuberculosis complex family that has been determined, through 
current clinical, bacteriological or radiographic evidence, or whichever diagnostic procedures the 
department deems appropriate, to be present in a person who has not completed an appropriate 
course of antituberculosis medication, regardless of the state of communicability of the disease. A 
person with active tuberculosis includes a person with: 

(a) tuberculosis that is resistant to the prescribed treatment plan; 

(b) infectious tuberculosis or who presents a substantial likelihood of having infec- 
tious tuberculosis based on credible medical evidence; 

(c) noninfectious tuberculosis who is at high risk of developing an infectious form of 
tuberculosis; and 

(d) pulmonary or extrapulmonary tuberculosis; 

(2) "completion of therapy" means completion of the prescribed therapy, as determined by 
the department based upon published national consensus tuberculosis treatment guidelines; 

(3) "court" means the district court of the judicial district where the person who is alleged 
to have active tuberculosis resides or is found or a district court designated by the New Mexico 
supreme court; 

(4) "department" means the department of health or a person designated by the secretary 
of health to carry out the duties provided in this section; 

(5) "directly observed therapy" means a methodology for promoting patient adherence in 
which a health care provider or trained designee witnesses the patient ingest each dose of medica- 
tion until the completion of prescribed therapy for tuberculosis; and 

(6) "isolation" means: 

(a) home isolation; 

(b) home isolation with electronic monitoring; 

(c) isolation in a hospital or other health care facility negative pressure room where 
appropriate security measures are undertaken to prevent the transmission of tuberculosis; or 

(d) isolation in a prison or detention center negative pressure room with an appropri- 
ate level of medical care. 


History: Laws 2009, ch. 174, § 1; 2017, ch. 87, § 17. court"; in Subsection E, in the introductory clause, deleted 

The 2017 amendment, effective June, 16, 2017, clari- "The" and added "A", and after "shall", deleted "state that 
fied the authority of the department of health to tempo- the person for 'whom the order is sought" and added "be 
rarily isolate a person or group of persons when a delay in made under oath or shall be accompanied by a sworn af- 
isolating the person or group would jeopardize the secre- fidavit setting out specific facts showing the basis upon 
tary of health's ability to prevent or limit transmission of which isolation is justified, including whether the person 
tuberculosis, provided due process protections for any per- to be isolated"; added new Subsections K through M and 
son subject to such isolation, defined "active tuberculosis", redesignated former Subsections K and L as Subsections 
and revised certain definitions for purposes of this section; N and O, respectively; added new Subsection P and redes- 
replaced "infectious form of" with "active" throughout the ignated former Subsection M as Subsection Q; and in Sub- 
section, and replaced "order of protection" or "temporary section Q, added new Paragraph Q(1) and redesignated 
order of protection" with "court order" throughout the sec- former Paragraphs Q(1) through Q(4) as Paragraphs Q(2) 
tion; in Subsection A, after "a person has", deleted "an in- through Q(5), deleted former Paragraph Q(5), in Subpara- 
fectious form of" and added "or is reasonably believed to graph Q(6)(c), after "negative pressure room", deleted 
be infected with, active"; added new Subsection C; deleted "monitored by a security officer" and added "where ap- 
former Subsection D; redesignated former Subsection propriate security measures are undertaken to prevent 
C as Subsection D; in Subsection D, added "Whether or ~~ the transmission of tuberculosis; or", and deleted former 
not a public health order was issued pursuant to Subsec- Subparagraph Q(6)(d) and redesignated former Subpara- 
tion C of this section", after "shall petition", deleted "the graph Q(6)(e) as Subparagraph Q(6)(d). 
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24-1-15.2. Conditions of public health importance; reporting. 


A, The secretary shall establish by rule a list of reportable conditions of public health impor- 
tance, The list shall include conditions of humans or animals caused by exposure.to toxic sub- 
stances, microorganisms or any other pathogens or conditions that arise due to injury. The secre- 
tary shall: 

(1) prescribe the manner of and the person responsible for reporting conditions of public 
health importance; 

(2) classify each reportable condition of public health importance according to the urgency 
of reporting; and . 

(3) revise the list of reportable conditions of public health importance as necessary. 

B. The secretary may enter into agreements or other arrangements with federal and tribal 
public health agencies for receipt and.sharing of information regarding reportable conditions of 
public health importance. 

C. The department shall disseminate reporting requirements to health care providers and 
other persons required to report conditions of public health importance. 

D. A person with knowledge of a Reporia ae condition of public:health importance shall report 
the condition to the department. 


History: Laws 2017, ch. 87, § 18. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 87 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


24-1-15.3.. Conditions of public health importance; testing; screening. 


A. The department shall establish testing and screening procedures and programs to identify 
conditions of public health importance among individuals or among the general population of the 
state. The department shall: 

(1) prior to testing or screening, explain to the individual the nature, scope, purposes, ben- 
efits, risks and possible outcomes of the test or screening, except as otherwise provided pursuant 
to this section or by state law; 

(2) have a valid and reliable test for the condition of public health importance; 

(8) when administering a test or screening, identify a condition of public health impor- 
tance that poses a threat to an individual's or the public's health and that may be avoided, cured, 
alleviated or made less contagious through safe and effective treatment, modifications in indi- 
vidual behavior or public health interventions; and 

(4) fully inform the individual of the individual's results, the meaning of the results, the 
possible need for additional testing and the availability of appropriate health care services, includ- 
ing mental health care and social and support services. If appropriate, the department shall pro- 
vide counseling or inform the individual where such counseling services are available. 

B., The department may petition for.the issuance of a court order to require testing or medical 
examination of any individual who has or may have been exposed toa condition of public health 
importance that poses a significant risk or threat to the individual or others or to the public's 
health, in accordance with procedures established by department rules, 


History: Laws 2017, ch. 87, § 19. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 87 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Ayr 


24-1-15.4. Individually identifiable health information; conditions of 
public health importance; confidentiality; use; disclosure. 


A. Any use of individually identifiable health information pursuant to this section shall be lim- 
ited to the minimum amount of information reasonably necessary to accomplish a public health 
purpose. 
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B. Individually identifiable health information received by the department shall not be public 
information and shall not be disclosed without the authorization of the individual who is the sub- 
ject of the information, except as otherwise provided in state or federal law. 

C. In accordance with state and federal law, the secretary shall adopt and promulgate rules 
to allow an individual to have access to, inspect and obtain copies of the individual's individually 
identifiable health information. 

D. Nothing in this section shall be construed to prevent an individual from disclosing that in- 
dividual's own individually identifiable health information. 

EK. As used in this section, "individually identifiable health information" means information 
related to the provision of health care or public health services to an individual that: 

(1) is directly related to diseases or a condition of public health importance; and 
(2) can be used to identify the individual recipient of health care or public health services. 


History: Laws 2017, ch, 87, § 20... | IV, § 23, was effective June 16, 2017, 90 days after the 
Effective.dates. — Laws 2017, ch. 87 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-1-16, Inspection definitions. 


As used in Sections 16 through 19 [24-1-16 through 24-1-19 NMSA 1978] of the Public Health Act: 

A. "inspectorial search" means an entry into and examination of premises or vehicles, for the 
purpose of ascertaining the existence or nonexistence of conditions dangerous to health or safety 
or otherwise relevant to the public interest, in accordance with inspection requirements prescribed 
by fire, housing, sanitation, welfare, zoning or other laws or ordinances duly enacted for the pro- 
motion of public well- being; 

B. "inspection officer" means an official authorized by law to conduct inspectorial searches; and 

C. “inspection order" means an order issued by a magistrate or other competent official autho- 
rizing an inspectorial search. _ 


History: 1953 Comp., § 12-34-16, enacted by Laws Cross references, — For constitutional provision re- 
1973, ch. 359, § 16, lating to searches and seizures, see N.M. Const., art. II, 
§ 10. 


24-1-17. Inspectorial search by consent. 


A. Within the scope of his authority with respect to the piasae to be mnt and char purpose 
for which inspection is to be carried out, an inspection officer may conduct an inspectorial search, 
with the voluntary consent of an occupant or custodian of the premises or vehicles to be inspected, 
who reasonably appears to the inspection officer to be in control of the places to be inspected or 
otherwise authorized to give such consent. 

B. Before requesting consent for an inspectorial search, the inspection officer shall inform the 
person to whom the request is directed of the authority under and purposes for which the inspec- 
tion is to be made and shall, upon demand, exhibit a badge or document evidencing his authority 
to make such inspections. 

C. Inspections undertaken pursuant to this section shall be carried out with due regard for the 
convenience and privacy of the occupants, and during the daytime unless, because of the nature of 
the premises, the convenience of the occupants or other circumstances, there is a reasonable basis 
for carrying out the inspection at night. 

D. _Except.in accordance with the provisions of the dubeetnent subsection adequate notice of 
the time and purpose of an inspection shall be sent to the occupants or custodians of premises or 
vehicles to be inspected not less than seven days before the inspection is undertaken. 

E. The notice required by the preceding subsection may be dispensed with if, because of the na- 
ture of the inspection to be undertaken, the conduct of the occupants, or other circumstances, there 
is a reasonable basis for belief that such notice would obstruct, or seriously diminish the nalts of 
the inspection in question. — 


AT 
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History: 1953 Comp., § 12-34-17, enacted by Laws ANNOTATIONS 


197%) Sh 550, 5 L7- Am. Jur. 2d, A.L.R. and C.J.S. references. — Propri- 


Cross references. — For constitutional provision re- 
lating to searches and seizures, see N.M. Const., art. II, ety of state or local government health officer's warrant- 


§ 10. less search - post-Camara cases, 53 A.L.R.4th 1168. 


24-1-18. Inspection searches. 


A. Upon sufficient showing that consent to an inspectorial search has been refused or is other- 
wise unobtainable within a reasonable period of time, an inspection officer may make application 
for an inspection order. Such application shall be made to a district court judge having jurisdiction 
over the premises or vehicle to be searched or an administrative official authorized by statute or 
ordinance to issue inspection orders. | 

B. The application shall be granted and the inspection order issued upon a sufficient showing 
that inspection in the area in which the premises or vehicles in question are located, or inspection 
of the particular premises or vehicles, is in accordance with reasonable legislative or administra- 
tive standards, and that the circumstances of the particular inspection for which application is 
made are otherwise reasonable. The issuing authority shall make and keep a record of the pro- 
ceedings on the application, and enter thereon his finding in accordance with the requirements of 
this section. , 

C. The inspection officer executing the order shall, if the premises or vehicle in question are 
unoccupied at the time of execution, be authorized to use such force as is reasonably necessary to 
effect entry and make the inspection, < 

D. The officer conducting the search shall, if authorized by the issuing authority on proper 
showing, be accompanied by one or more law apna ane officers authorized to serve search war- 
rants who shall assist the inspection officer in executing the order at his direction. 

E. After execution of the order or after unsuccessful efforts to execute the order, as the case 
may be, the inspection officer shall return the order to the issuing authority with a sworn report of 
the circumstances of execution or failure thereof. 


History: 1958 Comp., § 12-34-18, enacted by Laws Cross references. — For constitutional provision re- 
1978, ch. 359, § 18. lating to searches and seizures, see N.M. Const., art. II, 
§ 10. 


24-1-19. Emergency inspectorial searches. 


A. Whenever it reasonably appears to an inspection officer that there may be a condition, aris- 
ing under the laws he is authorized to enforce and imminently dangerous to health and safety, the 
detection or correction of which requires immediate access, without prior notice, to premises for 
purposes of inspectorial search, and if consent to such search is refused or cannot be promptly ob- 
tained, the inspection officer may make an emergency inspectorial search of the premises without 
an inspection order. 

B. Upon completion of the emergency inspectorial search, the inspection officer shall make 
prompt report of the circumstances to the judicial or administrative authority to whom application 
for an inspection order would otherwise have been made, 


History: 1953 Comp., § 12-34-19, enacted by Laws ANNOTATIONS 
1973, ch. 359, § 19. Ane . 
Cross references, — For oie provision re- Am. Jur. 2d, A.L.R. and C.J.S. references. — Propri- 
lating to searches and seizures, see N.M. Const., art. II, ety of state or local government health officer's warrant- 
§ 10, less search - post-Camara cases, 53 A.L.R.4th 1168. 


24-1-20. Records confidentiak 


A. The files and records of the department giving identifying information about individuals who 
have received or are receiving from the department treatment, diagnostic services or preventive 
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care for diseases, disabilities or physical injuries, are confidential and are not open to inspection 
except where permitted by rule of the department, as provided in Subsection C of this section and 
to the secretary of health and environment [secretary of health] or to an employee of the health 
and environment department [department of health] authorized by the secretary to obtain such 
information, but the information shall only be revealed for use in connection with a governmental 
function of the secretary or the authorized employee. Both the secretary and the employees are 
subject to the penalty contained in 5 apa ti F of this section if they release or use the informa- 
tion in violation of this section. 

B. All information voluntarily candied to the HirBethor or his agent in connection with studies 
designated by him as medical research and: approved by the secretary of health and environment 
[secretary of health], either conducted by or under the authority of the director for the purpose 
of reducing the morbidity or mortality from any cause or condition of health, is confidential and 
shall be used only for the purposes of medical research. The information shall not be admissible as 
evidence in any action of any kind in any court or before any administrative proceeding or other 
action. 

C.. The human services department and the office of the state long-term care ombudsman shall 
have prompt access to all files and:records in the possession of the licensing and certification bu- 
reau of the department that are related to any health facility investigation. Officers and employ- 
ees of those agencies with such access are subject to the penalty in Subsection F of this section if 
they release or use the information in violation of this section. 

D. The files and records of the department are subject to subpoena for use in any pending 
cause in any administrative proceeding or in any of the courts of the state, unless sips pro- 
vided by law. 

E. No person supplying information to the department for use in a research project or any co- 
operating person in a research project shall be subject to any action for damages or other relief as 
a result of that activity. 

F. Any person who discloses confidential information in violation of this section is guilty of a 
petty misdemeanor. 


History: 1953 Comp., § 12-34-20, enacted by Laws 
1973, ch. 359, § 20; 1975, ch. 324, § 1; 1977, ch. 253, 
§ 41; 1990, ch. 105, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1991, ch, 25, § 16 repealed former 9-7-4, NMSA 
1978, relating to the health and environment department 
and enacted a new 9-7-4 NMSA 1978, creating the depart- 
ment of health. 

Cross references. — For Health Information System 
Act, see Chapter 24, Article 14A NMSA 1978. 

For sentencing for misdemeanors, see Chapter 31, Ar- 
ticle 19 NMSA 1978. 

The 1990 amendment, effective July 1,.1990, in Sub- 
section A,.in the first sentence, deleted "including infor- 
mation from other sources" following "records of the de- 
partment" and inserted "as provided in Subsection C of 
this section," in the second sentence, substituted "Sub- 
section F of this section" for "this section", added present 


24-1-21. Penalties. 


Subsection C, redesignated former Subsections C to E as 
present Subsections D to F, substituted "in any adminis- 
trative proceeding or in any of the courts" for "in any of 
the courts" in present Subsection D, and made stylistic 
changes in Subsections A, B and present D. 

Applicability. — Laws 1990, ch. 105, §5 made the pro- 
visions of the act authorizing imposition of intermediate 
sanctions and civil monetary penalties apply to health fa- 
cility licensing regulation violations occurring on or after 
January 1, 1991. 


ANNOTATIONS 


Law reviews. — For comment, "Sex,.Lies, and Law- 
suits: A New Mexico Physician's Duty to Warn Third Par- 
ties Who Unknowingly May Be At Risk of Contracting 
HIV From a Patient," see 26 N.M.L, Rev. 481 (1996). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Public 
health record as subject of privilege, 136 A.L.R. 856. 


Any person violating any of the provisions of the Public Health Act or any order, rule or regula- 
tion adopted pursuant to the provisions of the Public Health Act is guilty of a petty misdemeanor 
and shall be punished by a fine not to exceed one hundred dollars ($100) or imprisonment in the 
county jail for a definite term not to exceed six months or both such fine and imprisonment in 
the discretion of the court. Each day of a continuing violation of Subsection A of Section 24-1-5 
NMSA 1978 after conviction shall be considered a separate offense. The department also may 
enforce its rules and orders by any appropriate civil action. The attorney general shall represent 
the department. 
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History: 1953 Comp., § 12-34-22, enacted by Laws Lf ANNOTATIONS 
LOTS, S50, 5RBs 1075. chi APS, 6901885) Ob 15, 8. Am, Jur. 2d, A.L.R. and C.J.S. references. —39 Am. 


Jur. 2d Health § 84 etseq. . 
39A C.J.S, Health and Environment §§ 48-52. 


24-1-22. Scientific 1ebberatiny divnaidns testing methods; certification. 


A. The scientific Jaboratoxy division of the department of health is authorized to Jaiicralaaks 
and approve satisfactory techniques or methods to test. persons believed to be operating a motor 
vehicle or a motorboat under the influence of drugs or:alcohol and to issue certification for test 
operators and their instructors that shall be subject to termination or revocation at the discre- 
tion of the scientific laboratory division. The scientific laboratory division is further authorized 
to establish or approve quality control measures for alcohol breath testing and to:establish or ap- 
prove standards of training necessary to ensure:the qualifications of individuals conducting these 
analyses or collections. 

B. The scientific laboratory division shall establish criteria and specifications for raf adane 
training, quality control, testing methodology, blood-breath relationships and the perniiieniome of 
operators, instructors and collectors of breath samples. 
~ C. All laboratories'analyzing breath, blood or urine samples pursuant to the serv iors of the 
Implied Consent Act [66-8-105 through 66-8-112 NMSA°1978] and the Boating While Intoxicated 
Act [66-13-1 through 66-13-13. NMSA 1978] shall be certified by the scientific laboratory division. 
The certification shall be:granted in accordance with the rules and regulations of the scientific 
laboratory division and shall be subject to termination or revocation for cause. t bah 


History: Laws 1981, :ch. 165, § 1; 2003, ate 241, 5 14, testing of persons eliauedl to be DUI, including to es- 
Cross references. — For provisions authorizing the tablishment of criteria and specifications for equipment, 
performance of a blood-alcohol test, see 66-8- 103, 66-8-104 quality control, testing methodology and standards, and 
and 66-8-109 NMSA 1978. the certification of breath alcohol instruments, operators, 
The 2003 amendment, effective July 1, 2003, in Sub- and instructors. SLD regulations impose. extensive and 
section A, substituted "department of health" for "depart- explicit certification requirements on instruments, includ- 
ment of health and environment"; and inserted "or a mo- ing that each individual instrument have a current cer- 
torboat" following "motor vehicle"; and in Subsection C, tificate evidencing compliance with SLD regulations. In 
inserted "and the Boating While Intoxicated Act" follow- contrast, the only requirements for equipment stated in 
ing "Implied Consent Act". the regulations are that SLD approve and maintain a list 
of approved manufacturer's equipment. The regulations 

‘ANNOTATIONS contain no requirement that SLD or certified instrument 

Failure to observe defendant for twenty minutes. operators must confirm that each individual component 


— A breath alcohol test taken after the defendant was of the breath alcohol instrument are SLD-approved be- 
continuously observed for only fifteen minutes was not ad- fore a breath alcohol test (BAT) is administered, and the 
missible in her criminal case for driving while intoxicated, Eee ace contain no on a such ee 
because it did not comply with a department of health reg- appa elata Ry is tary af her ig mg enh Pw: peliarin age ae iy 
ulation requiring breath samples to be collected only after BAT result. State v. Hobbs, 2016-NMCA-022, cert. denied, 


the subject has been under continuous observation for at 2016-NMCERT-002. 


least 20 minutes prior to collection of the first breath sam- _Legislature did not intend to create a statutory 
ple. State v. Gardner, 1998-NMCA-160, 126 N.M. 125, 967 right when it enacted this section, or to make compliance 
P.2d 465, cert. denied, 126 N.M. 107, 967:P.2d 447, with regulations promulgated under this section manda- 
Duty to make an accurate record. — The statutory tory: State v. Watkins, 1986-NMCA-080, 104 N/M. 561,724 
duty of the state laboratory division to monitor and certify P.2d 769, writ dismissed, 104 N.M. 522, 724 P.2d 231. 
all blood-alcohol testing and to establish quality control Am. Jur. ad, A.L.R. and C.J.8. references. — Au- 
measures by regulation imposes a duty on the state labo- thentication of blood sample taken from human body 
ratory to make an accurate record of blood-alcohol test re- for purposes of determining blood alcohol content, 76 
sults that qualifies as a reliable business record. State v, A.L.R.5th Le. ' 
Christian, 1995-NMCA-027, 119 N.M. 776, 895 P.2d 676, Authentication of blood sample taken from human body 
cert. denied, 119 N.M. 514, 892 P.2d 961. for purposes other than determining blood alcohol con- 
Breath alcohol instruments treated differently tent, 77 A.L.R.5th 201. : , 
than equipment for purposes of foundational re- Authentication of organic nonblood | specimen taken 
quirements. — The legislature has delegated full au-- from human body for purposes of analysis, 78 A.L.R.5th 1. 


thority to the scientific laboratory division (SLD) over the 


24-1-23. Disclosure by medicare health care providers; limitation on 
_ charges to recipient of services. 


A. As used in this section: 
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(1) "health care provider" means any person who provides health care services the charges 
for which either he or the recipient of the services is eligible for payment or reimbursement of un- 
der provisions of the federal medicare program; and 

(2) "recipient" means a person who is eligible under the federal medicare program provi- 
sions for reimbursement to him or payment on his behalf for charges for health care services. 

B. A health care provider shall disclose to a recipient before providing services the provider's 
policy regarding whether or not the provider accepts assignment of medicare benefits. 


History: Laws 1987, ch. 157, § 1. 


24-1-24. Repealed. 


Repeals. — Laws 2013, ch. 44, § 3 repealed 24-1-24 2013. For provisions of former section, see the 2012 NMSA 
NMSA 1978, as enacted by Laws 1997, ch. 242, § 7, re- 1978 on NMOneSource.com, 
lating to the brain injury services fund, effective June 14, 


24-1-25. Holly Gonzales experimental treatment fund created. 


A. The "Holly Gonzales experimental treatment fund" is created in the state treasury. 

B. The Holly Gonzales experimental treatment fund shall be administered by the secretary of 
health. The money in the fund shall be used solely for the purpose of paying for the costs of fed- 
eral drug administration approved experimental treatments or procedures for children with cata- 
strophic, debilitating or terminal illnesses. An attending physician of a patient seeking coverage of 
a treatment or procedure from the fund shall certify to the secretary of health that conventional 
treatments or procedures cannot control or cure the illness, the expected outcome for the patient 
is death and the experimental treatment or procedure has a reasonable chance of either curing 
or controlling the illness for an extended period of time. The patient shall provide documentation 
from his medical insurer that the experimental treatment is not included in the policy covering 
the patient. 

C. The patient shall submit receipts to the secretary of health for payment from the Holly 
Gonzales experimental treatment fund for the direct expenses of the experimental treatment or 
procedure and for associated expenses necessarily incurred in obtaining the treatment or proce- 
dure. 

D. Disbursements from the Holly Gonzales experimental treatment fund shall be by warrant 
drawn by the secretary of finance and administration pursuant to vouchers signed by the secre- 
tary of health. 


History: Laws 2001, ch. 333, § 1. Emergency clauses. — Laws 2001, ch. 333, § 3 con- 
tained an emergency clause and was approved April 5, 
2001. 


24-1-26. Repealed. 


Repeals, — Laws 2004, ch. 46, § 18 repealed 24-1-26 committee, effective May 19, 2004. For provisions of for- 
NMSA 1978, as enacted by Laws 2003, ch. 59, § 1, relat- mer section, see the 2008 NMSA 1978 on NMOneSource 
ing to the interagency behavioral health coordinating .com. 


24-1-27. Purpose. 


The purpose of creating a single interagency behavioral health purchasing collaborative is to 
develop a statewide system of behavioral health care that promotes the behavioral health and 
well-being of children, individuals and families; encourages a seamless system of care that is ac- 
cessible and continuously available; and emphasizes prevention and early intervention, resiliency, 
recovery and rehabilitation. 


History: Laws 2004, ch. 46, § 1. 


51 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-1-28 HEALTH AND SAFETY 24-1-28 


24-1-28. Behavioral health planning council created; powers.and 
duties; membership. 


There is created the "behavioral health planning council". 
A. The council shall consist of the following members, all of whom shall be appointed by and 
serve at the pleasure of the governor: 

(1) consumers of behavioral health services and consumers of substance alae services; as 
follows: 

(a) adults with serious mental illness; 

(b) seniors; 

(c) family members of adults with serious mental illness and of children with serious 
emotional or neurobiological disorders; and 

(d) persons with co-occurring disorders; 

(2) Native American representatives from a pueblo, an Apache tribe [Tribe], the Navajo 
Nation and an urban Native American population; 

(3) providers; 

(4) state agency representation from agencies responsible for: 

(a) adult mental health and substance abuse; 
(b) children's mental health and re iar abuse; 
(c) education; 
(d) vocational rehabilitation; 

‘(e) criminal justice; 
(f) juvenile justice; 
(g) housing; 

‘(h) medicaid and social services; 
(i) health policy planning; 
(j) | developmental disabilities plain by ind, 
(k) disabilities issues and advocacy; 

(5) such other members as the governor may es to ensure appropriate cultural and 
geographic representation; and 

(6) advocates. | 

B. Providers and state agency foproseneatiede together may not constitute more than forty- 
nine percent of the council membership. 
C. The council shall: 

(1) advocate for adults, children and adolescents with serious mental illness or severe 
emotional, neurobiological and behavioral disorders, as well as those with mental illness or emo- 
tional problems, including substance abuse and co-occurring disorders; 

(2) report annually to the governor and the legislature on the adequacy and allocation of 
mental health services throughout the state; 

(3) encourage and support the development of a comprehensive, integrated, community- 
based behavioral health system of care, including mental health and substance abuse services, 
and services for persons with co-occurring disorders; 

(4) _ advise state agencies responsible for behavioral health services for children and cule 
as those agencies are charged in Section 9-7-6.4 NMSA,1978; 

(5) meet regularly and at the call of the chair, who shall be slslocteth by the council mem- 
bership from among its members; 

(6) establish subcommittees, to meet at least quarterly, as follows: _ 

(a) a medicaid subcommittee, chaired by the secretary of human services or a desig. 
nee, which may also serve as a subcommittee of the medicaid advisory committee; 

(b)...a child and adolescent subcommittee, chaired. by the secretary of children, SPH 
and families or a designee; 

(c), an adult subcommittee, chaired by the sacatamy Be health or.a designee; 

(d) asubstance abuse subcommittee, chaired by the secretary of health or a designee, 
which shall include DWI issues and shall include representation from local DWI councils; 
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'(e) a Native American subcommittee, chaired by the eanretaty of simp affairs or a 
cepienet and 

(f) .other subcommittees'as may be established by the chair of council to address 
Joeeiie issues. All subcommittees may include nonvoting members appointed by the chair for pur- 
poses of providing expertise necessary to the charge of the respective subcommittee; 

(7) review and make recommendations for the comprehensive mental health state block 
grant and the substance abuse block grant applications, the state plan for medicaid services and any 
other plan or application for federal or foundation funding for behavioral health services; and 

(8) replace the governor's mental health planning council and act in accordance with Pub- 
lic Law 102-321 of the federal Public Health Service Act. 


History: Laws 2004, ch. 46, § 2; 2005, ch. 7, § 1. to the behavioral health planning council be consumers 
Bracketed material. — The bracketed material was of behavioral health services and consumers of substance 

inserted by the compiler and is not part of the law. abuse services and provides for the creation a Native 
The 2005 amendment, effective June 17, 2005, elimi- American subcommittee of the council. 


nated the requirement that Native American appointees 


24-1-29. Commission created; members; duties. 


A. There is created the "governor's HIV and AIDS policy commission", consisting of twenty- 

three members as follows: 

(1) the secretary of health or the secretary's designee; 

(2) the secretary of human services or the secretary's designee; 

(3) the secretary of public education or the secretary's designee; 

(4) the chief medical officer of the corrections department or the officer's designee; . 

(5) the chair of the department of health's medical advisory committee; 

(6) the executive director of the New Mexico medical insurance pool or the director’ s des- 
ignee; 

(7) a representative from ell of rege six health management alliance pga arenes ap- 
pointed by the governor; 

(8) six consumers reflecting the diversity of the HIV and AIDS populations in New Mexico, 
including Native Americans and other people of color, appointed by the governor; and 

(9) five public members who have expertise in HIV and AIDS services, prevention, pro- 
gram administration, financial management and other categories of expertise required under fed- 
eral planning requirements, appointed by the governor. 

B. The governor shall appoint the chair of the commission. Members appointed by the governor 
shall serve for terms of three years, except that the initial term of seven members shall be two 
years. Vacancies of the appointed members shall be filled by appointment by the governor for the 
remainder of the unexpired term. Appointed members shall receive per diem and mileage as pro- 
vided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no 
other compensation, perquisite or allowance. The commission shall be administratively attached 
to the department, which shall provide administrative services to the commission. 

C. The commission shall: oa 

(1) review and make recommendations on department HIV and AIDS policies; 
(2) study and make recommendations to the department on all factors affecting the avail- 
ability, quality and accessibility of health services for persons with HIV and AIDS, including: 

(a) review and consult with the department's medical advisory committee regarding 
the HIV and AIDS drug formulary and policies of selection, utilization and provision of those 
drugs;and . ) 

(b)_. review policies and practices of each state agency with responsibilities to persons 
with HIV and AIDS, including statutes and rules governing these responsibilities; 

(3), serve as a planning and advisory group to the department's HIV and AIDS services 
program; 

(4) annually provide its evaluation and recommendations to the ‘department for inclusion 
in the department's annual report, including recommendations for administrative and legislative 
changes, for resource allocation by the department and for funding; 
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(5). provide information on HIV and AIDS programs and issues as requested by the execu- 
tive and legislative branches of government; 

(6) advocate for improved and expanded services for persons living with HIV and AIDS; 
and , 
(7) establish task forces as it deems necessary. 

D. For purposes of this section: 

(1) "commission" means the governor's HIV and AIDS policy commission; 

(2) "department" means the department of health; 

(3) "HIV and AIDS" means human immunodeficiency virus and vation immune defi- 
ciency syndrome; and 

(4) "consumers" means people living britte HIV and AIDS. 


History: Laws 2005, ch. , §1. Effective dates. — Laws 2005, ch. 5 contained no ef- 

Compiler's note, — Although this section has been com- fective date provision, but, pursuant to N.M. Const., art. 
piled within the Public Health Act [Chapter 24, Article 1 IV, § 23, was effective June 17, 2005, 90 days after ad- 
NMSA 1978], it was not enacted as a section of that act. journment of the legislature. 


24-1-30. Hand washing facilities; requirement. 


Portable hand washing facilities shall be provided with at least one hand wash facility to every 
one-to-ten portable toilets in public locations where portable toilets are required by law or ordi- 
nance. The facilities shall be in close proximity to the toilets. 


History: Laws 2005, ch. 190, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 190 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


24-1-31. Save our children's sight fund created. 


The "save our children's sight fund" is created in the state treasury. Money in the fund shall con- 
sist of appropriations, contributions, grants and statutory revenues directed to the fund. Money in 
the fund is appropriated to the department of health, which shall administer the fund for the pur- 
pose of development and implementation of a vision screening program making vision screenings 
and follow-up comprehensive examinations available to New Mexico children regardless of family 
income. Expenditures from the fund shall be by warrants of the secretary of finance and adminis- 
tration drawn pursuant to vouchers signed by the secretary of health or the secretary's authorized 
representative. Money in the fund shall not revert at the end of a fiscal year. 


History: Laws 2007, ch. 353, § 1 and Laws 2007, ch. identical new sections. The section was set out as enacted 
357, § 1. by Laws 2007, ch. 357, § 1. See 12-1-8 NMSA 1978. 
Compiler's notes. — Laws 2007, ch. 353, § 1 and 
Laws 2007, ch. 357, § 1, effective January 1, 2008, enacted 


24-1-32. Notice of the need for further vision evaluation and 
availability of funds. 


The department of health shall promulgate rules for award of money from the save our chil- 
dren's sight fund. When the vision screen of a student indicates the need for further evaluation, 
the student's school shall notify the student's parent of that need and provide information on the 
availability of funds from the save our children's sight fund. The notice shall state that the parent, 
if the student is not already covered by health insurance for a comprehensive eye examination, 
may apply to the fund for the following expenses as a result of the screening: 

A. acomprehensive eye examination by an optometrist or ophthalmologist whose services are 
used to follow up the school vision screen; 

B. the cost of contact lenses or polycarbonate lenses and frames for eyeglasses; and 

C. replacement insurance for lost or broken lenses. 
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History: Laws 2007, ch. 353, § 3 and Laws 2007, ch. the standard for an appropriate vision screening. The 
357, § 3. committee shall consist of a practicing nurse, a represen- 

Compiler's notes. — Laws 2007, ch. 353, § 3 and Laws tative of a statewide organization for the prevention of 
2007, ch. 357, § 3, enacted identical new sections, both ef- blindness, a licensed New Mexico optometrist, a licensed 
fective January 1, 2008. New Mexico ophthalmologist and a licensed New Mexico 

Temporary. provisions. — Laws 2007, ch. 353, § 5 pediatrician. The department of health shall promulgate 
and Laws 2007, ch. 357, § 5, provided that the secretary rules to establish vision screening test standards. 


of health shall appoint an advisory committee to establish 


24-1-33. Communication regarding reconstructive breast surgery. 


A. A health care provider that provides mastectomy or lumpectomy or lymph node dissection 
surgery of the breast shall provide information to the patient about the option of reconstructive 
surgery. The information shall be provided to the patient in writing and in advance of obtaining 
consent for the mastectomy or lumpectomy or lymph node dissection surgery of the breast. The 
information shall include at least a description of: 

(1) reconstructive surgery options and the advantages and disadvantages of each option; 

(2) the availability of health insurance or health care coverage for costs related to re- 
constructive surgery pursuant to the New Mexico Insurance Code [Chapter 59A NMSA 1978, 
except for Articles 830A and 42A] and the federal Women's Health and Cancer Rights Act of 
1998; and | | 

(3) patient access to reconstructive surgery services, including referring the patient to a 
health care provider that provides reconstructive surgery if the health care provider that performs 
the mastectomy or lumpectomy or lymph node dissection surgery of the breast does not offer re- 
constructive surgery services. 

B.. The department of health shall notify health care providers of the provisions of Subsection 
A of this section. 


History: Laws 2011, ch. 145, § 1. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 145 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


24-1-34. Primary stroke centers; comprehensive stroke centers; 
acute stroke capable centers; department certification; 
rulemaking. 


A. In accordance with department rules, the department shall certify any acute care hospital 
as a primary stroke center, comprehensive stroke center or acute stroke capable center if that hos- 
pital has been accredited by the joint commission or any other nationally recognized accrediting 
body as a primary stroke center, comprehensive stroke center or acute stroke capable center. The 
department shall post information regarding certification on the department's web site. If a hos- 
pital loses accreditation as a primary stroke center, comprehensive stroke center or acute stroke 
capable center, the secretary shall also remove that hospital's certification. 

B. In accordance with department rules, the emergency medical systems bureau of the depart- 
ment shall work in coordination with all local and regional emergency medical services authorities 
statewide on the development of pre-hospitalization protocols related to the assessment, treatment 
and transport of stroke patients by licensed emergency medical services providers. These protocols 
shall include, at a minimum, plans for the triage and transport of stroke patients to the closest com- 
prehensive or primary stroke center or, when appropriate, to an acute stroke capable center. 

C. The secretary may adopt rules to assist and encourage primary stroke centers to enter into 
coordinated stroke care agreements with other health care facilities throughout the state to pro- 
vide appropriate access to care for acute stroke patients. 


History: Laws 2012, ch. 4, § 1; 2015, ch. 90, § 1. coordination with regional emergency medical services 

The 2015 amendment, effective June 19, 2015, ex- authorities statewide, to develop pre-hospitalization pro- 

panded sources of accreditation for stroke centers and tocols related to the treatment of stroke patients; in Sub- 

required the emergency medical systems bureau, in section A, after "hospital has been accredited", added "by 
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the joint commission or any other nationally recognized commission certification" and added "accreditation"; and 
accrediting body", after "capable center", deleted “by added Subsection B and redesignated the succeeding Babe 
the joint commission", and after "loses", deleted "joint section accordingly. 


24-1-35. Assisted living PciitieK contracts; limit on phatere after 
resident death. | 


A. The contract for each resident of an assisted living facility shall include a refund policy to be 
implemented at the time of a resident's death. The refund policy shall provide that the resident's 
estate or responsible party is entitled to a prorated refund based on the calculated daily rate for 
any unused portion of payment beyond the termination date after all charges have been paid to 
the licensee. For the purpose of this section, the termination date shall be the date the unit is va- 
cated by the resident due to the resident's death and cleared of all personal belongings. 

B. Ifa resident's belongings are not removed within one week of the resident's death and the 
amount of belongings does not preclude renting the unit, the facility may clear the unit and charge 
the resident's estate for moving and storing the items at a rate equal to the actual cost to the facil- 
ity, not to exceed ten percent of the regular rate for the unit; provided that the responsible party 
for the resident is given notice at least one week before the resident's belongings are removed. If 
the resident's belongings are not claimed within forty-five days after notification, the facility may 
dispose of them. 

C. For the purposes of this section, ' ‘assisted living facility" means a facility required to be li- 
censed as an assisted living facility for adults by the department of health. 


History: Laws 2013, ch. 114, § 1. Emergency clauses. — Laws 2013, ch. 114 contained 
an emergency clause and was approved April 2, 2013. 


24-1-36. Statewide community-based adult fall risk awareness and 
prevention program. 


A. By January 1, 2015, the department of health shall establish a statewide community-based 
adult fall risk awareness and prevention program. 

B. In implementing the statewide community-based adult fall risk awareness and prevention 
program, the department of health shall: 

(1) contract for the development of a culturally competent and literacy 1lRappeoptiate state- 
wide community-based adult fall risk awareness and prevention media campaign, to include a web 
page, a referral clearinghouse and statewide media placement of print, radio and television messages; 

(2) conduct program outreach to the public, to groups or to organizations that advocate for 
adult fall risk awareness and prevention and to health care providers; 7 

(3) arrange for and coordinate adult fall risk awareness and prevention training and 
workshops; 

(4) serve as a resource for information and written materials on adult fall risk awareness 
and prevention; 

(5) act as a liaison between the New Mexico healthy aging collaborative, the New Mexico 
older adult falls prevention coalition, groups or organizations that advocate for adult fall risk 
awareness and prevention and sources of funding for adult fall risk awareness and prevention 
programming and activities; 

(6) contract with one or more universities, colleges or other institutions of higher learning 
to provide educational programming in evidence-based fall risk assessment and fall prevention 
strategies; 

(7) contract with one or more area ‘agencies on aging, community hospitals, the federal 
Indian health service, tribally operated 638 health programs or urban Indian health programs to 
provide fall risk awareness and prevention programming and literature to the public; 

(8) conduct trainer instructional workshops and booster training tox evidence- haged fall 
risk awareness and prevention programs; and i 
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(9) contract with one or more senior centers, community centers, parks and recreation 
departments or other local, county, municipal or tribal organizations providing services to senior 
citizens to implement evidence-based interventions for adult fall prevention. 


History: Laws 2014, ch. 37, § 1. Emergency clauses, — Laws 2014, ch. 37, § 2, con- 
tained an emergency clause and was approved March 7, 
2014. 


24-1-37. Lay caregiver; aftercare; designation. 


A. A hospital shall provide each patient or the patient's legal guardian with an opportunity 
to designate one lay caregiver following the patient's admission into a hospital and before the pa- 
tient's discharge to the patient's residence. 

B. As soon as practicable, a hospital shall attempt to consult with a designated lay caregiver 
to prepare the lay caregiver to provide aftercare. The hospital shall provide the lay caregiver with 
a discharge plan for the patient that describes the patient's aftercare needs. This discharge plan: 

(1) may include, but is not limited to: 

(a) culturally competent training on how to provide care and tasks; 

(b) medication management guidelines; 

(c). aftercare guidelines; and 

(d) an identification of tasks that the discharging health care provider specifies; 

(2) shall reflect the active engagement of a patient or lay caregiver in the discharge plan- 
ning process and incorporate a patient's goals and preferences as much as possible; and 

(3) shall educate a lay caregiver in a manner that is consistent with current accepted prac- 
tices and is based on an assessment of the lay caregiver's learning needs. 

C. A hospital shall allow a patient to change the patient's designation of a lay caregiver in the 
event that the originally designated lay caregiver becomes unavailable, unwilling or unable to 
care for the patient. 

D. Designation of an individual as a lay caregiver pursuant to this section does not obligate 
that individual to accept the role of lay caregiver for the patient. 

E. The provisions of this section shall not be construed to require a patient to designate a lay 
caregiver. 

F. In the event that a patient or a patient's legal guardian declines to designate a lay caregiver 
pursuant to this section, a hospital shall promptly document this refusal to designate a lay care- 
giver in the patient's medical record. 

G. A hospital shall not allow the process of appointing or refusal or failure to appoint a lay 
caregiver for a patient to interfere with, delay or otherwise affect the services that the hospital 
provides to a patient. 

H. In the event that a‘hospital is unable to contact a designated lay caregiver, this lack of con- 
tact shall not interfere with or otherwise affect an appropriate discharge of the patient. 

I. The provisions of this section shall not be construed to: 

(1) create a private right of action against a hospital, hospital employee, contractor having 
a contractual relationship with a hospital or duly authorized agent of a hospital; or 

(2) remove the obligation of a third-party payer to cover any health care item or service 
that the third-party payer is obligated to provide to a patient pursuant to the terms of a valid 
agreement, insurance policy, plan or certificate of coverage or health maintenance organization 
contract. 

J. A hospital, hospital employee, contractor having a contractual relationship with a hospital 
or duly authorized agent of a hospital shall not be held liable in any way for an act or omission of 
a lay caregiver. 

K. As used in this section: 

(1) "aftercare" means assistance provided in a private home by a designated lay caregiver 
to a patient after the patient's discharge from a hospital. "Aftercare" includes exclusively those 
tasks related to a patient's condition at the time of discharge that do not require the lay caregiver 
performing the tasks to be a licensed, certified or otherwise authorized health care provider; 
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(2) "discharge" means a patient's exit or'release from a hospital to that patient's residence 
following an inpatient stay; 

(3) "hospital" means a health facility poe asa hie acute hospital by the depart- 
ment of health; 

(4) "lay caregiver" means an individual who is eighteen years of age or older, who has been 
designated as a lay caregiver pursuant to this section and who provides aftercare to a patient in 
the patient's residence; and 

(5) "residence" means a dwelling considered by a patient to be the patient's home, not in- 
cluding a hospital, nursing home or group home or assisted living facility. 


History: Laws 2015, ch. 155, § 1. IV, § 28, was effective June 19, 2015, 90 days after the 
Effective dates..— Laws 2015, ch. 155 contained no —« adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-1-38. Hospitals; requirement to ) offer influenza and pneumococcal « 
immunizations. — A 


Each year between October 1 and March 1 and in accordance with the latest recommendations 
of the advisory committee on immunization practices of the federal centers for disease control 
and prevention, each hospital licensed by the department of health shall offer, prior to discharge, 
immunizations against the influenza virus and pneumococcal disease to all inpatients sixty-five 
years of age and older unless contraindicated for a Baeens and tyrven poeta: upon the availability of 
the vaccine, 


History: Laws 2017, ch. 51, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch..51 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-1-39. Mammograms; health facilities; breast density disclosure. 


A. Ahealth facility that performs a mammogram examination shall include in the SuxcInary of 
the mammography report that is required pursuant to federal law to be provided to a patient.in- 
formation that identifies the patient's individual breast density classification based on the breast 
imaging reporting and data system established by the American college of radiology. If the health 
facility determines that a patient has heterogeneously dense or extremely dense breast tissue, 
the summary of the mammography report shall include the following notice: "Your mammogram 
indicates that you have dense breast tissue, Dense breast tissue is common and is not: abnormal. 
However, dense breast tissue may make it harder to evaluate the results of your mammogram. It 
may also be associated with an increased risk of breast cancer. This information is being provided 
to raise your awareness and to inform your conversation with your, health care provider, Together, 
you can decide if additional screening options may be right for you..A report of your,results was 
sent to your health care provider.". 

B. Ahealth facility may direct a patient who receives a diagnostic or screening mammogram to 
information about breast density, which may include: 

(1) the American college of radiology's most. current. brochure on the subject of breast den- 
sity available on the American college of radiology's website; 

(2) materials related to cancer or mammography produced by an educational institution; or 

(3) . materials related to cancer or mammography produced by an advocacy organization. 

C. Nothing in this section shall be deemed to create a duty of care or other legal obligation be- 
yond the duty to provide notice as set forth in Subsection A of this section. Nothing in this section 
shall be deemed to require a notice that is inconsistent with the provisions of the federal Mam- 
mography Quality Standards Act of 1992 or any regulations promulgated pursuant to that act. 


History: Laws 2019, ch. 4, § 1. 7 Compiler's notes.— Laws 2019, ch. 4, § 1,was mnie en- 
acted as part of the Public Health Act, but was compiled 
~ there for the convenience of the user. 
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Effective dates. — Laws 2019, ch, 4 contained no ef-, IV, § 28, was-effective June 14, 2019, 90 days after the 
fective date provision, but, pursuant to N.M. Const., art. adjournment of the legislature. 


24-1-40. Department of health; New Mexico board of dental health care; 
annual report; biennial report. 


The settee of health shall collaborate with the New Mexico board of dental health care and 
provide to the legislative health and human’services committee and the legislative finance com- 
mittee the following reports: — 

A. by October 1, 2020 and by each October 1 eros a report relating to access to dental 
health care. The department shall compile for the report at least the following information with 
analysis and recommendations for legislative action relating to this information: 

(1) the status of dental health care professional education loan-for-service program- 
ming; ) 
(2) the feasibility of establishing a program allowing bachelor of arts degree recipients 
to'matriculate directly to dental school for a doctor of dental medicine or doctor of dental surgery 
degree; 

(3) the status of Bs state 8 medicaid program, including: 

(a) simplification of administrative procedures regarding the provision of dental 
health care to medicaid recipients; and 

(b).. changes to reimbursement levels that would encourage dental health care profes- 
sionals to accept more medicaid recipients as patients; . 

(4) the number of dental health care’ apropessinials taking sey age of the ani health 
care practitioner tax‘credit; 

(5) other timely issues as determined by the New Mexico board of dented health care to 
have an impact on access to or the delivery of dental health care in New Mexico; and 

(6) the identification of activities in the dental therapist's scope of practice that require 
dental therapy post-graduate clinical experience; and 

B. by October 1, 2020 and by October’1 every two years thereafter, a report on the status ofthe 
dental therapist licensure program, including the: 

(1) name and number of educational institutions offering accreditation of a dental therapy 
educational program; 

(2) number of students dirt in each dental WAST aRy educational program, per educa- 
tional institution; 

(3) number of licensed dental hygienists enrolled 1 in dental therapy ha ees programs, 
per educational institution; 

(4) number of students who have suainteld from dental therapy ctacattedal programs; 

(5) name and number o aay where students are completing dental therapy post- 
graduate experience; 

. (6) number of graduates deabtiln under Fehiril supervision; 

(7) practice location for all licensed dental therapists in the state, by county; and 

(8) number of dental erent in each county. » 

¥ 

History: Laws 2019,:ch. 107,812. ©; A. its efficacy, effectiveness and cost; 

Effective dates. — Laws 2019, ch. 107, § 19 made B. its impact on access to dental health care; 

Laws 2019, ch, 107, § 12 effective June 14, 2019, - the distribution of dental therapists statewide; 
K. 


Temporary provisions. — Laws 2019, ch. 107, § 17 i demographic representation among dental therapists; 
provided that the department of health shall conduct an issues related to supervision of dental therapists 


outcome report on the first five years of dental therapy and their scope of practice; 

practice in the state pursuant to this 2019 act. At a date F. evaluation of services delivered under indirect 
five years following the date of the first issuance of a li- © ~supervision for recommendation to general supervision; 
cense to practice dental therapy in the state, the depart- and 

ment of health shall consult with the New Mexico board of _G. evaluation of services dalivexed under general, su- 
dental health care, the New Mexico dental hygienists' as- pervision for recommendation to indirect supervision. 


sociation and the New Mexico dental association to com- 
pile and issue a report to the legislative health and hu- 
man services committee of the department's findings and 
recommendations regarding dental therapy, including: 
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24-1-41. Health facilities; certified nurse practitioners; certified nurse- 
midwives; privileges; parity with physicians. 


A. Unless required by federal law, a health facility shall establish the same criteria for grant- 
ing patient admitting or discharge privileges or in authorizing continuing patient care for certified 
nurse practitioners, certified nurse-midwives and clinical nurse specialists a as the health facility 
has established for physicians. 

B. A health facility shall ensure that certified nurse practitioners, certified nurse-midwives 
and clinical nurse specialists acting in accordance with these professionals' respective sp of 
practice under New Mexico law are: 

(1) . eligible to serve on the health facility's medical staff; 

(2) credentialed under the same procedures as the health facility has established for phy- 
sicians; and 

(3) authorized to conduct peer review of their professional colleagues. 

C. As used in this section: 

(1) "certified nurse-midwife" means an Sadish aiel licensed as a registered nurse pursuant 
to the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978] and licensed by the department of 
health as a certified nurse-midwife; 

(2) "certified nurse practitioner" means a registred nurse whoi is licensed by the board of 
nursing for advanced practice as a certified nurse practitioner pursuant to the Nursing Practice Act; 

(3) "clinical nurse specialist" means a registered nurse who is licensed by the board of 
nursing for advanced practice as a clinical nurse specialist and whose name and pertinent infor- 
mation are entered on the list of clinical nurse specialists maintained by the board of nursing; 

(4) “health facility" means a health facility licensed by the department of health pursuant 
to the Public Health Act; and 

(5) "physician" means an individual licensed to practice as a medical doctor or an osteo- 
pathic physician. 


History: Laws 2019, ch. 129,81. © Laws 2019, ch. 129, § 1 was not enacted as part of the 


Compiler's notes. — Laws 2019, ch. 129, § 1 was erro- Public Health Act, but was compiled there for the conve- 
neously compiled as 61-3-23.6 NMSA 1978 and has been nience of the user. 
recompiled as 24-1-41 NMSA 1978 by the compiler: Effective dates. — Laws 2019, ch. 129, § 2 made Laws 


2019, ch. 129, § 1 effective July 1, 2020. 


24-1-42, Eligibility for state or local health benefits. 


A. A state or local health benefit shall be provided to all non-citizens, regardless of immigra- 
tion status, if they meet all other Quakifyings criteria for such benefit. 
B. For purposes of this section: ) 

(1) "health care services" means treatment and services aeciened to promote improved 
health, including primary care, prenatal care, dental care, behavioral health care, provision of 
prescription drugs, preventive care or health outreach services, provided: by a state agency, county, 
local government or state educational institution named in Article 12, Section 11 of the constitu- 
tion of New Mexico or an entity with which the state agency, county, local government or state 
educational institution named in Article 12, Section 11 of the constitution of New Mexico contracts 
to provide such services; and 

(2). "state or local health benefit" means any health benefit for which payments, assistance 
or health care services are provided to an individual, household or family eligibility unit by an 
agency of the state, a county, a local government or a state educational institution named in Arti- 
cle 12, Section 11 of the constitution of New Mexico or by appropriated funds of the state, a county, 
a local government or a state educational institution named in Article 12, Section 11 of the con- 
stitution of New Mexico, as permitted by federal law. "State or local health benefit" includes care 
or services for indigent persons or patients provided or funded pursuant to the Hospital Funding 
Act [Chapter 4, Article 48B NMSA 1978] or the Indigent Hospital and County Health Care Act 
[Chapter 27, Article 5 NMSA 1978]. 
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History: Laws 2021, ch. 127, § 1. Effective dates. — Laws 2021, ch. 127 contained no 

Compiler's notes. — Laws 2021, ch. 127, § 1 was not effective date provision, but, pursuant to N.M. Const., 
enacted as part of the Public Health Act, but was compiled art. IV, § 23, was effective June 18, 2021, 90 days after 
there for the convenience of the user. adjournment of the legislature. 


24-1-43. Reporting; medical aid in dying. 


A. A health care provider who prescribes medical aid in dying to a qualified individual in ac- 
cordance with the provisions of the End-of-Life Options Act [24-7C-1 to 24-7C-8 NMSA 1978] shall 
provide, in accordance with department rules, a report of that provider's participation. The depart- 
ment shall adopt and promulgate rules that establish the time frames and forms for reporting 
pursuant to this section and shall limit the reporting of data relating to qualified individuals who 
received prescriptions for medical aid in dying medication to the following: 

(1) the qualified individual's age at death; 

(2) the qualified individual's race and ethnicity; 

(3) the qualified individual's gender; 

(4) whether the qualified individual was enrolled in hospice at the time of death; 

(5) the qualified individual's underlying medical condition; and 

(6) whether the qualified individual self-administered the medical aid in dying medication 
and, if so, the date that this occurred. 

B. The department shall promulgate an annual statistical report, containing aggregated data, 
on the information collected pursuant to Subsection A of this section on the total number of medi- 
cal aid in dying medication prescriptions written statewide and on the number of health care pro- 
viders who have issued prescriptions for medical aid in dying medication during that year. Data 
reported pursuant to this subsection shall not contain individually identifiable health information 
and are exempt from disclosure pursuant to the Inspection of Public Records Act [Chapter 14, Ar- 
ticle 3 NMSA 1978]. . 

C. As used in this section: 

(1) "health care provider" means an individual authorized pursuant to the End-of-Life Op- 
tions Act to prescribe medical aid in dying; 

(2) "medical aid in dying" means the medical practice wherein.a health care provider pre- 
scribes medication to a qualified individual who may self-administer that medication to end that 
individual's life in accordance with the provisions of the End-of-Life Options Act; and 

(3) "qualified individual’) means an individual who has met the requirements to receive 
medical aid in dying pursuant to the provisions of the End-of-Life Options Act. 


History: Laws 2021, ch, 182, § 9. ; art. IV, § 23, was effective June 18, 2021,.90 days after 


Effective dates..— Laws 2021, ch. 132 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
Rural Primary Health Care 
Sec. | Sec. 
24-1A-1. Short title. 24-1A-3, 1, Department; technical and financial assis- 
24-1A-2. Purpose of act. tance. 
24-1A-3, Definitions. 24-1A-4. Rules and regulations. 


24-1A-1. Short title. 


This act [24-1A-1 through 24-1A-3, 24-1A-4 NMSA 1978] may be cited as the "Rural Primary 
Health Care Act". 


History: Laws 1981, ch. 295, § 1. 


61 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-1A-2 HEALTH AND SAFETY 24-1A-3,1 


24-1A-2, Purpose of act. 


The purpose of the Rural Primary Health Care Act is to recruit end" retain health care parka’ 
and assist in the provision of primary health care services through eligible programs in under- 
served areas of the state in order to better serve the health needs of the public. 


History: Laws 1981, ch, 295, § 2; 1983, ch. 236, § 1. 


24-1A-3. Definitions. 


As used in the Rural Primary Health Care Act: 

A. "health care underserved areas" means a geographic area in which it has been determined 
by the department of health, through the use of indices and other standards set by the depart- 
ment, that sufficient primary health care is not being provided to the citizens of that area; 

B. "eligible programs" means nonprofit community-based entities that provide or commit to 
provide primary health care services for residents of health care underserved areas and includes 
rural health facilities and those serving primarily low-income populations; 

C. ‘department: means the department of health; and 

D. "primary health care” means the first level of basic or general health care for an individual's 
health needs, including diagnostic and treatment services. 


History: Laws 1981, ch. 295, § 8; 1983, ch. 236, § 2; tn att in Subsections A and OC, and substituted 
1996, ch. 29, § 2. "that provide or commit to provide" for "established to 

The 1996 amendment, effective May 15, 1996, substi- provide" and "health facilities" for "health clinics" in ‘Sub- 
tuted "department of health" for "health and environment section B. rr} 


24-1A-3.1, Denement technical and financial assistance. 


To the extent funds are made available for the purposes of the Rural Primary Health Care Aw 
the department is authorized to: 

A. provide for a program to recruit and retain health care apie in health care under- 
served areas; 

B. develop plans forand coordinate the efforts of other public and private entities sbgidtivild in 
the provision of primary healthcare services through eligible programs; 

C. provide for technical assistance to:eligible programs in the areas of admirlistrativé and fi- 
nancial management, clinical services, outreach and planning; 

D. provide for distribution of financial assistance to eligible programs that have applied for 
and demonstrated a need for assistance in order to sustain a minimum level of delivery of primary 
health care services; and 

E. provide a program for enabling the development of new primary care health care services or 
facilities, and that program: 

(1) shall give Babar ities to communities that have few or no community-based primary 
care services; 

(2) may require in-kind Se from local communities wit primary care health care 
services or facilities are established; 

(3) may require primary care health care services or facilities to assure provision of health 
care to the medically indigent; and: 

(4) shall permit the implementation of innovative and creative uses of ibeal or statewide 
health care resources, or both, other than those listed in Paragraphs (2) and (3) of this subsection. 


History: 1978 Comp., § 24-1A-3.1, enacted by Laws "centers" in the introductory language, and substituted 
1983, ch. 236, § 3; 1991, ch. 212, § 18; 1996, ch. 29, § 3, "services" for "centers" in Paragraphs (2) and (8), 

The 1996 amendment; bifaatave May 15, 1996, made The 1991 amendment, effective July 1, 1991, added 
stylistic changes in Subsection D; and in Subsection HK, Subsection E, 


substituted "provide" for "institute" and "services" for 
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24-1A-4, Rules and regulations. 


Subject to the State Rules Act [Chapter 14, Article 4 NMSA 1978], the department shall 
adopt rules and regulations for recruiting health care personnel in health care underserved 
areas, and shall establish a formula for distribution of financial assistance to eligible programs 
which shall take into account the relative needs of applicants for assistance, provided that 
funds may not be expended for land or facility acquisition or debt amortization and further 
provided that a local match of ten percent shall be required from each local recipient for each 
request for assistance. 


History: Laws 1981, ch. 295, § 4; 1983, ch. 236, § 4. 


ARTICLE 1B 
Maternal and Child Health Plan 


Sec. Sec. 

24-1B-1. Repealed. 24-1B-5. Repealed. 
24-1B-2. Repealed. 24-1B-6. Repealed. 
24-1B-3. Repealed. 24-1B-7. Repealed. 
24-1B-4. Repealed. 


24-1B-1. Repealed. 
Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-1 


NMSA 1978, as enacted by Laws 1991, ch. 118, § 1, relat- 
ing to short title, effective June 14, 2019. For provisions 


24-1B-2. Repealed. 
Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-2 


NMSA 1978, as enacted by Laws 1991, ch. 113, § 2, re- 
lating to purpose of act, effective June 14, 2019. For 


24-1B-3. Repealed. 
Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-3 


NMSA 1978, as enacted by Laws 1991, ch. 113, § 3, relat- 
ing to definitions, effective June 14, 2019. For provisions 


24-1B-4. Repealed. 


Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-4 
NMSA 1978, as enacted by Laws 1991, ch. 113, § 4, re- 
lating to planning council created, membership, effective 


24-1B-5. Repealed. 


Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-5 


NMSA 1978, as enacted by Laws 1991, ch. 113, § 5, relat- 
ing to maternal and child health plans, effective June 14, 


24-1B-6. Repealed. 


Repeals. — Laws 2019, ch. 57, § 7 repealed 24-1B-6 
NMSA 1978, as enacted by Laws 1991, ch. 113, § 6, relat- 


ing to maternal and child health funds, effective June 14, 


of former section, see the 2018 NMSA 1978 on NMOneS- 
ource,com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


of former section, see the 2018 NMSA 1978 on NMOneS- 
ource,com. 


June 14, 2019, For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource,com, 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com, 
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24-1B-7. Repealed. 


Repeals. — Laws 2019; ch. 57, § 7 repealed 24-1B-7 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 1991, ch. 113, § 7, relat- 1978 on NMOneSource.com. 
ing to department, powers and duties, effective June 14, 


ARTICLE 11¢ 
Primary Care Capital Funding 


Sec. Sec, 

24-1C-1. Short title. 24-1C-6. Department; authority; powers and duties. 
24-1C-2. Purpose. 24-1C-7, 24-1C-8. Repealed. 

24-1C-3. Definitions. . 24-1C-9, Eligible entity; change in status. 

24-1C-4, Primary care capital fund; creation. , 24-1C-10. Report. 

24-1C-5. Regulations. 


24-1C-1. Short title. 
Chapter 24, Article 1C NMSA 1978 may be cited as the "Primary Care Capital Funding Act". 


History: Laws 1994, ch. 62, § 7; 1997, ch. 230, § 1. The 1997 amendment, effective June 20, 1997, substi- 
tuted "Chapter 24, Article 1C NMSA 1978" for "Sections 7 
through 16 of this act", 


24-1C-2. Purpose. 


The purpose of the Primary Care Capital Funding Act is to provide funding for capital projects 
to eligible entities in order to increase health care services in rural and other health care under- 
served areas in the state. 


History: Laws 1994, ch. 62, § 8. 


24-1C-3. Definitions. 


As used in the Primary Care Capital Funding Act: 

A. "authority" means the New Mexico finance authority; 

B. "capital project" means repair, renovation or construction of a facility; purchase of land; ac- 
quisition of capital equipment of a long-term nature; or acquisition of capital equipment to be used 
in the delivery of primary care, telehealth or hospice services; 

C, "department" means the department of health; rb 

D. "eligible entity" means: . 

(1) a community-based nonprofit primary care clinic or hospice that operates in a rural or 
other health care underserved area of the state, that is a 501(c)(3) nonprofit corporation for federal 
income tax purposes and that is eligible for funding pursuant to the Rural Primary Health Care 
Act [24-1A-1 through 24-1A-3, 24-1A-4 NMSA 1978]; 

(2) aschool-based health center that operates in a public school district and that meets 
department requirements or that is funded’ by the federal department of health and human 
services; 

(3) a primary care clinic that operates in a rural or other health care underserved area of 
the state, that is owned by a county or municipality and that meets department requirements for 
eligibility; or 

(4) atelehealth site that is operated by an entity described in this pikes 

E. fund" means the primary care capital fund; and Lf 

F. "primary care" means the first level of basic or general health care for an individual's health 
needs, including diagnostic and treatment services and including services delivered at a primary 
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care clinic, a telehealth site or a school-based health center; "primary care" includes the provision 
of mental health services if those services are integrated into the eligible entity's service array. 


History: Laws 1994, ch. 62, § 9;'2000, ch. 75, §:1; equipment to deliver primary care; telehealth or hospice 


2005, ch. 54, § 1; 2019, ch. 276, § 1. services; modified the definition of "eligible entity" to in- 

Compiler's notes. — The reference to "501(c)(3)" in clude community-based nonprofit clinics and hospices 
Subsection D refers to 26 U.S.C. § 501(c)(3). regardless of the value of their assets if they are eligible 

The 2019 amendment, effective June 14, 2019, re- for funding under the act, school-based health centers and 
vised the definition of "eligible entity" as used. in the Pri- telehealth sites operated by an eligible entity and defined 
mary Care Capital Funding Act; in Subsection D, added "primary care" to include services delivered at a primary 
new Paragraph D(3) and redesignated former Paragraph care clinic, telehealth site or school-based health center. 
D(3) as Paragraph D(4), and in Paragraph D(4), after "by ' The 2000 amendment, effective May 17, 2000, in Sub- 
an", deleted "eligible", and after "entity", deleted "pursu- section B, extended the definition of "capital project" to in- 
ant to Paragraphs (1) and (2) of" and added "described in", clude the acquisition of long-term capital equipment. 


The 2005 amendment, effective June 17, 2005, de- 
fined "capital project" to include the acquisition of capital 


24-1C-4, Primary care capital fund; creation. 


A. The "primary care capital fund" is created as a revolving fund in the state treasury. The fund 
shall consist of appropriations, loan repayments, gifts, grants, donations and interest earned on in- 
vestment of the furid. A separate account shall be maintained for appropriations, loan repayments, 
gifts, grants, donations and interest earned on investment of the account for loans to school-based 
health centers and telehealth sites. Money in the fund shall not revert at the end of'a fiscal year. 

-B. The fund shall be administered by the authority. The authority may recover from the fund 
the costs of administering the fund and originating loans up to an amount equal to ten percent of 
original loan amounts. Money in the fund shall be expended only on warrants drawn by the secre- 
tary of finance and administration pursuant to vouchers signed by the chief executive officer of the 
authority or the chief executive officer's authorized representative. 


History: Laws 1994, ch. 62, § 10; 2005, ch. 54, § 2; shall not be paid" and added "may recover", after "from 
2019, ch, 276, § 2. y3 the fund", added "the costs of administering the fund-and 

The 2019 amendment, effective Tite 14, 2019, pro- originating loans up to an amount equal to ten percent 
vided that the New Mexico finance authority may recover of original loan amounts", and after "vouchers signed by 
from the primary care capital fund the costs of adminis- the", deleted "director" and added "chief executive officer". 
tering the fund and originating loans up to an amount The 2005 amendment, effective,dune 17, 2005, re- 
equal to ten percent of original loan amounts; in Subsec- quired that,.a separate account be maintained for funds 
tion B, after "by the authority.", deleted "Administrative for loans to school- based health centers and telehealth 
costs. of", after "The. authority", deleted ‘"or department sites. 


24-1C-5. Regulations. 


A. Prior to September 15, 1994, the department, in conjunction with the authority, shall adopt 
regulations to administer and implement the provisions of the Primary Care Capital Funding Act, 
including providing for: 

(1) the determination of rural or other health care underserved areas of the state in which 
eligible entities may receive loans or’contracts for services from the fund; 

(2) procedures and forms for applying for loans or contracts for services for capital proj- 
ects; 

(3) documentation required to be provided by the applicant to justify the need for the capi- 
tal project; 

- (4) documentation required ‘to be provided by the applicant to demonstrate that the ap- 
plicant is an eligible entity; 

(5) procedures for review, evaluation and approval of loans and contracts for services, in- 
cluding the programmatic, organizational and financial information necessary to review, evaluate 
and approve an application; 

(6) evaluation of the ability and competence of an applicant to provide efficiently and ad- 
equately for the completion of a proposed capital project; 
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(7) approval of loan and contract for services applications, including provisions pe accord 
priority attention to areas with the greatest need for primary care services; 

(8) fair geographic distribution of loans and contracts for services; 

(9) requirements for repayment of loans, including payment schedules, interest rates, loan 
terms and other requirements; 

(10). ensuring the state's interest in any capital project by the filing of a lien equal to the 
total of the state's financial participation in the project; and 

(11) such other requirements deemed necessary by the department to ensure that the 
state receives the primary care services for which the legislature appropriates money and that 
protects 'the state's interest in a capital project. 

B. Regulations adopted by the department shall become effective when filed in accordance 

with the provisions of the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 1994, ch. 62, § 11. Cross references, — For Indigent Hospital and 
County Health Care Act, see 27-5-1 NMSA 1978. 


24-1C-6. Department; authority; powers and duties. 


A. The department andthe authority shall administer the loan, programs. and contracts for 
services, established pursuant to the provisions of the Primary Care Capital Funding Act. The 
department and authority shall: 

(1). enter into joint powers agreements with each other or other appropriaks public agen- 
cies to carry out the provisions of that, act; and 

(2) apply to any appropriate federal, state or local governmental agency or ee organi- 
zation for grants and gifts to carry out the provisions of that act or to fund allied somsgunitysbasad 
health care programs. 

B. The department or authority may, instead of a loan, contract for services with an eligible 
entity to. provide free or reduced fee primary care services for sick and medically indigent persons 
as reasonably adequate legal consideration for money from the fund to the entity so it may acquire 
or construct a capital project to provide the services. 

C. The department and authority may: 

(1) make and enter into contracts and agreements necessary to carry out their powers and 
duties pursuant to the provisions of the Primary Care Capital Funding Act; and 

(2) do all things necessary or appropriate to carry out the provisions of the Primary Care 
Capital Funding Act. 

D. The authority is responsible for all financial duties of the programs, including: 

(1) administering the fund; 

(2). accounting for all money received, controlled or disbursed for capital projects in accor- 
dance with the provisions of the Primary Care Capital Funding Act; 

(3) evaluating and approving loans and contracts for services, including determining. fi- 
nancial capacity of an eligible entity; 

(4) enforcing contract provisions of eur and contracts for services, including the ability to 
sue to recover money or property owed the state; 

(5) determining interest rates and other financial aspects of a loan and relevant terms of 
a contract for services; and | : 

(6) performing other duties in accordance with the provisions of the Primary Care Capital 
Funding Act, regulations promulgated pursuant to that act or joint powers agreements entered 
into with the department. 

E. The department is responsible for the following duties: 

(1). defining sick and medically indigent persons for purposes of the Primary Care Capital 
Funding Act; 

(2) establishing priorities for loans and contracts for services; 

(3) determining the appropriateness of the capital project; 
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(4) evaluating the capability of an applicant to provide and maintain primary care or hos- 
pice services; 

(5) selecting recipients of loans and persons with whom to contract for services; 

(6) determining that capital projects comply with all state and federal licensing and pro- 
curement requirements; and 

(7) contracting with an eligible entity to provide primary care services without charge or 
at a reduced fee for sick and medically indigent persons as defined by the department. 

F. The authority may make a loan to an eligible entity to acquire, construct, renovate or other- 
wise improve a capital project, provided there is a finding: 

(1) by the department that the project will provide primary care services to sick and medi- 
cally indigent persons as defined by the department; and 

(2) by the authority that there is adequate protection, including loan guarantees, real 
property liens, title insurance, security interests in or pledges of accounts and other assets, loan 
covenants and warranties or restrictions on other encumbrances and pledges for the state funds 
extended for the loan. 

G. The authority may make a loan to a school-based health center that operates in a public 
school district or to a telehealth site for a capital project; provided, however, that the loan shall not 
exceed the amount in the account reserved for school-based health center or telehealth site fund- 
ing. 


History: Laws 1994, ch. 62, § 12; 1997, ch. 230, § 2; the amount in the account for school-based health center 
2005, ch. 54, § 3. or telehealth site funding. 

Cross references. — For Indigent Hospital and The 1997 amendment, effective June 20, 1997, sub- 
County Health Care Act, see Chapter 27, Article 5 NMSA stituted "the following duties" for "programmatic duties, 
1978. including" at the end of the introductory language of Sub- 

The 2005 amendment, effective June 17, 2005, autho- section E, inserted "and procurement" in Paragraph E(6), 
rized loans to a school-based health center or telehealth inserted "renovate or otherwise improve" in the introduc- 
site for a capital project in an amount that does not exceed tory language of Subsection F, and rewrote Paragraph 

F(2). 


24-1C-7, 24-1C-8. Repealed. 


Repeals. — Laws 1997, ch. 230, § 4 repealed 24-1C-7 of liens on capital projects, effective June 20, 1997. For 
and 24-1C-8 NMSA 1978, as enacted by Laws 1994, ch. provisions of former sections, see the 1996 NMSA 1978 on 


62, §§ 13 and 14, relating to land acquisition and ranking NMOneSource.com. 


24-1C-9. Eligible entity; change in status. 


If an eligible entity that has received a loan.or contract for services for a capital project ceases 
to maintain its nonprofit status or ceases to deliver primary care services at the site of the capital 
project for twelve consecutive months, the state may pursue the remedies provided in the loan 
agreement or contract for services or as provided by law. 


History: Laws 1994, ch. 62, § 15; 1997, ch. 230, § 3. the end of the section for language relating to the state 


The 1997 amendment, effective June 20, 1997, sub- having specific remedies at its option, subject to other 
stituted "may pursue the remedies provided in the loan liens having preference. 


agreement or contract for services as provided by law" at 


24-1C-10. Report. 


The department and the authority shall report jointly to the governor and the legislature by 
December 1 of each year on the primary care capital funding program. 


History: Laws 1994, ch. 62, § 16. 
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ARTICLE 1D 
Health Service Corps 

Sec. Sec. 
24-1D-1. Short title. i 24-1D-7.- Corps service for educational ‘loan-for-service 
24-1D-2. Definitions, programs, 
24-1D-3, New Mexico health service corps; staff, depart- 24-1D-8. Administrative assistance, 

ment powers and duties. ~ ‘)  24-1D-9. Legal counsel. 
24-1D-4. Corps sites; local assistance; reimbursements. 24-1D-10. Failure to serve; penalty. 
24-1D-5. -Corps service; commitment stipends, 
24-1D-6. Evaluations prior to corps service; stipend pay- 


back. 


24-1D-1. Short title. 


This act [24-1D-1 through 24-1D-10 NMSA 1978] may be cited as the "Health Service Corps 
Act". 


) 


History: Laws 1994, ch. 63, § 1. 


24-1D-2. Definitions. 


As used in the Health Service Corps Act: 

A... "corps" means the.New Mexico health service corps; 

B. "department" means the department of health; 

C. “health professional" means a physician, physician assistant, nurse praetitidll ae nurse- 
midwife, emergency medical technician-paramedic, dentist or dental hygienist; 

D. "physician" means a medical doctor or doctor of osteopathic medicine; 

E. "physician assistant" means a physician assistant or osteopathic physician assistant; and 

F. "practice site" means a public health clinic or public or private nonprofit primary care clinic 
that is located in a state-designated medically underserved area or that serves a high-needs popu- 
lation and that uses a sliding fee scale approved by the department. 


History: Laws 1994, ch. 68, § 2; 2008, ch. 398, § 1, inserted "dentist or dental hygienist" at the end of Subsec- 
The 2008 amendment, effective June 20, 2008, in tion C, 
Subsection C, deleted "or" following "nurse-midwife" and 


24-1D-3. New Mexico health service corps; staff; department yowers 
and duties. 


A. The "New Mexico health service corps" is created in the department to recruit and place 
health professionals in rural and other medically underserved areas. The secretary of health may 
employ a medical director to head the corps. The medical director may employ support staff and 
employ or contract with health professional staff. Employees are subject to the provisions of the 
Personnel Act [Chapter 10, Article 9 NMSA 1978]. ’ 

B. The corps has the power to: 

(1) enter into contracts to carry out the provisions of the Health Service Horns Act and sue 
for enforcement of those contracts; and 
(2) adopt and file, in accordance with the State Rules Act (Chprer 14, Articis 4 NMSA 
1978], rules and regulations to carry out the provisions of the Health Service Corps Act. 
C. The corps shall: 
(1) recruit health professionals as employees or contractors of the corps; 
(2) determine physician specialties to be recruited, with a focus on family practice physi- 


cians; 
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(3) establish criteria and procedures for the acceptance of applications and selection of 
recipients for commitment stipends; 

(4) establish criteria and procedures for dvahitting and qualifying corps health profes- 
sionals; 

(5) determine and maintain a list of eligible communities and practice sites; 

(6) determine the need for health professionals at each practice site and assign staff as 
needed on a priority basis; 

(7) provide support for health professionals at practice sites; 

(8) work closely with the commission on higher education and the educational assistance 
foundation to coordinate the use of health professionals who have practice obligations pursuant 
to the Medical Student Loan for Service Act [Chapter 21, Article 22 NMSA 1978], the Osteopathic 
Medical Student Loan for Service Act [Chapter 21, Article 22A,NMSA 1978] or the Nursing Stu- 
dent Loan for Service Act [Chapter 21, Article 22B NMSA 1978]; 

(9) work with the university of New Mexico school of medicine, college of nursing, the 
emergency medical services academy and any other entity to identify students or residents who 
qualify for the corps; and 

(10) establish accounting and auditing procedures to account for all money paid to health 
professionals or received from communities and practice sites. 


History: Laws 1994, ch. 68, § 3. 


24-1D-4. Corps sites; local assistance; reimbursements. 


The corps may require a community or practice site to pay the costs associated with providing 
corps health professionals in the community. The corps may allow in-kind contributions as partial 
or complete payment. The corps may negotiate with the community on the amount of money or 
in-kind services that shall be paid to the state. Money paid to the.state shall be deposited in the 
general fund. Payback requirements and in-kind contributions shall be determined and negotiated 
based on formulas adopted pursuant to regulations. 


History: Laws 1994, ch. 63, § 4.. 


24-1D-5. Corps service; commitment stipends. 


A. The corps may provide commitment stipends to potential health professionals who agree to 
serve in the corps for at least two years. Commitment stipends shall be determined by the depart- 
ment within available revenue. | 

B. Nothing in the Health Service Corps Act prohibits the corps from hiring health profession- 
als who have not received commitment stipends. 


History: Laws 1994, ch. 63, § 5. 


24-1D-6. Evaluations prior to corps service; stipend payback. 


A. All corps health professionals shall be licensed or certified to practice in New Mexico. If the 
corps determines that a person does not meet the corps' standards for service, that person shall 
not serve as a corps health professional. 

B. Prior to service, the corps shall evaluate every student and resident to whom commitment 
stipends have been paid. Evaluations shall continue during service. Evaluations shall include 
grades; licensing test scores; recommendations of professors, professional mentors and co-workers; 
and other factors the corps determines by regulation to be pertinent to ensuring the provision of 
quality health care through the corps. | 

C. Ifa person to whom a commitment stipend has been paid does not qualify for service, he 
shall pay back the total stipend on terms and conditions set forth in the contract with the corps. 
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If a person to whom a commitment stipend has been paid is serving in the corps and he is deemed 
unsatisfactory, he shall pay back the amount of stipend determined by formula to be owed pursu- 
ant to terms and conditions set forth in the contract with the corps. 

D. Ifa person to whom a commitment stipend has been paid qualifies for service, sah may pay 
back the stipend through service in a community specified by the department under conditions ap- 
proved by the department even if he is not an employee or contractor of the corps. 


History: Laws 1994, ch. 68, § 6. 


24-1D-7. Corps service for educational loan-for-service programs. 


Service in the corps may be used to satisfy service sighs iw'ka pursuant to the provisions of 
state educational Sees ea ie programs. ’ ; 


History: Laws 1994, ch. 63, § 7. 


24-1D-8. Administrative neeetne 


The corps may contract with other agencies to assist it in paying stipends and collecting money 
owed pursuant to contract provisions or penalties. 


History: Laws 1994, ch. 68, §.8, 


24-1D-9. Legal counsel. 


The office of general counsel of the aSpavtindde of health shall provide legal services to the corps. 
The general form of stipend contracts entered into pursuant to the provisions of the Health Service 
Corps Act shall be approved by a special assistant attorney general employed by the department 
of health and signed by the resident or student and the medical director or his authorized repre- 
sentative on behalf of the state. The corps is vested with full and complete authority and power to 
sue in its own name for any balance due the state from a resident or student on a contract. Money 
paid pursuant to contract shall be deposited in the general fund. 


History: Laws 1994, ch. 63, § 9. 


24-1D-10. Failure to serve; penalty. 


If a health professional whom the corps deems qualified to serve does not serve or serves only 
a portion of his service obligation, he is subject to a penalty of three times the amount of'the total 
commitment stipend, plus eighteen percent interest per year. The corps shall provide by regulation 
for mitigating circumstances, the assessment of the penalty and payback schedules. 


History: Laws 1994, ch. 63, § 10. 


Health Facility Receiverships 
Sec. , ; Sec, 
24-1E-1. Short title. . 24-1K-4, Hearing on petition. 
24-1K-2. Definitions. 24-1EK-5. Receiver's powers and duties. , 
24-1E-3. Health facility receiverships authorized; venue. 24-1K-6. Termination of receivership. 
24-1H-3.1. Rulemaking. ‘ 24-1E-7. ae may seek modification’ or termination. 
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24-1E-1. Short title. 
Chapter 24, Article 1E NMSA 1978 may be cited as the "Health Facility Receivership Act”. 


History: 1978 Comp., § 24-1E-1, enacted by Laws The 2001 amendment, effective June’ 15, 2001, sub- 
1996, ch. 35, § 4; 2001, ch, 225, § 1. stituted "Chapter 24, Article 1K NMSA 1978" for "Sec- 
tions 24-1E-1 through 24-1E-6". a 


24-1E-2. Definitions. 


As used in the Health Facility Receivership Act: 
A. "department" means the department of health; 
B. “health facility" means: 
(1) a health facility as defined in Subsection D of Section 24-1-2 NMSA .1978 other than a 
child-care center or facility, whether or not licensed by the state of New Mexico; or 
(2) a community-based program providing services funded, directly or indirectly, in whole 
or in part, by the home and community-based medicaid waiver program or by developmental dis- 
abilities, traumatic brain injury or other medical disabilities programs; 
C. "person" includes a natural person and any other form of entity recognized by law; 
_D, "receiver" means the secretary, upon appointment pursuant to the Health Facility Receiver- 
ship Act; and : 
E. "secretary" means the secretary of health.. 


History: 1978 Comp., § 24-1E-2, enacted by Laws paragraph, substituted "state of New Mexico; or" for "de- 
1996, ch. 35, § 5; 2001, ch. 225, § 2. ~~ partment"; and added Paragraph B(2). 

The 2001 amendment, effective June 15, 2001, added 
the Paragraph (1) designation in Subsection B, and in that 


24-1E-3. Health facility receiverships authorized; venue. 


A. The secretary may file a verified petition in the district court seeking appointment as re- 

ceiver of a health facility ifthe facility: 

(1) is being operated without a valid license from the division; 

(2) will be closed within sixty days and adequate arrangements to relocate its residents 
have not been submitted to and approved by the secretary; 

(8) has been abandoned, its residents have been abandoned or such abandonment i is im- 
minent; or 

(4) presents a situation, physical condition, practice or method of operation that the sec- 
retary finds presents an imminent danger of death or significant mental or physical harm to its 
residents or other persons. 

B.. The proceedings shall be governed by, and the receiver's powers and duties shall be as speci- 
fied in, the Receivership Act [44-8-1 through 44-8-10 NMSA Lia supplemented as provided 1 in 
the Health Facility Receivership Act: 

C. Venue shall be laid in the district court for roe Fe county or any other county in which the 
health facility or any of its satellite facilities is located. 

D, .Service of process shall be made in any manner are pee by the Rules of Civil Procedure for 
the District Courts. If personal service cannot practicably or promptly be,made as so provided, ser- 
vice may be made:by delivery of the summons with the petition attached to any person in charge 
of the health facility at the time service is made. 

E. The health facility shall file a responsive pleading within ten days after the date s service is 
made or within such time as directed by the district court, 


History: 1978 Comp., § 24-18-83, Bun ad by Laws For Rules of Civil Procedure for the District Courts, see 

1996, ch. 35, § 6. Rules 1-001 to 1-127 NMRA. 
Cross references, — For application for appointment ‘ie 

of a receiver, see 44+8-5 NMSA 1978. - 
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24-1E-3.1. Rulemaking. 


No later.than December 31, 2001, the secretary shall promulgate rules to implement the provi- 
sions of the Health Facility Receivership Act. 

As a minimum, the rules shall establish: 

A. conditions under which a petition for a health facility peso a may be filed; 

B. the duties, authority and responsibilities of the deputy receiver and the health facility; 

C. the specific authority of the deputy receiver to impose financial conditions and requirements 
on the health facility; 

D. minimum qualifications for deputy receivers; and 

E. provisions that will be requested for inclusion in district court orders entered pursuant to 
the Health Facility Receivership Act . 


History: Laws 2001, ch. 225, § 4. 


24-1E-4. Hearing on petition. 


A. Except in the case of an ex parte hearing under the Receivership Act [44-8-1 through 44-8- 
10 NMSA 1978], the district court shall hold a hearing on the petition within ten days after the 
petition is filed or as soon thereafter as practicable. The health facility shall be given notice of the 
hearing at least five days before the hearing date. 

B. In the case of an ex parte hearing under the Receivership Act, the district court may enter 
an order appointing the secretary as temporary receiver, with all the rights and responsibilities of 
a receiver, for ten days or until a hearing can be held on the petition. 

C. Following hearing, the district court shall appoint the secretary as receiver if it finds that 
any of the conditions of Subsection A of Section 24-1E-3 NMSA 1978 exists. 

D. Following any regular or ex parte hearing, the district court may appoint a qualified person, 
experienced in health facility management, to act as deputy receiver. The person appointed as 
deputy receiver shall be free of conflict of interest with the health facility that is in receivership. 

E. The receiver's bond shall be deemed satisfied by his bond under the Surety Bond Act [10-2- 
13 through 10-2-16 NMSA 1978]. If a deputy receiver is not a public employee covered under the 
Surety Bond Act, he shall obtain a fidelity and performance bond in an amount determined by the 
court. The cost of the bond shall be paid from the receivership estate. 


History: 1978 Comp., § 24-1E-4, enacted by Laws The 2001 amendment, effective June 15, 2001, in- 
1996, ch. 35, § 7; 2001, ch. 225, § 3. serted the last sentence of Subsection D. 


24-1E-5. Receiver's powers and duties. 


A.- In addition to the receiver's powers and duties under the Receivership Act [44-8-1 through 
44-8-10 NMSA 1978], the secretary as receiver and any deputy receiver under the Health ee 
Receivership Act shall, except as the district court may otherwise order: 

(1) perform all acts that are necessary to: . 

(a) correct or remedy each condition on which the receiver's dppaltitment was based; 

(b) ensure adequate care gi necessary services for each resident or other person in 
the health facility; 

(c) bring the facility into compliance with all applicable state and ‘federal rey rules 
and regulations; and 

(d) manage and operate the health facility, including closing down, expanding or initi- 
ating new operations, hiring and firing officers and employees, contracting for necessary services, 
personnel, supplies, equipment, facilities and all other appropriate things, purchasing, selling, 
marshaling and otherwise managing its property and assets, paying the facility's obligations that 
are directly related to the health facility's operations or for providing adequate care and necessary 
services to residents or for other persons in the health facility, borrowing money and property and 
giving security for these and expending funds of the facility; 
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(2) give notice of establishment of the receivership to interested persons and publish no- 
tice in a newspaper of general circulation in each county in which the health care facility and any 
of its satellite facilities is located; 

(3) if a resident or other person in the health facility is to be discharged or transferred, 
discuss the options for alternative placement with the resident, other person in the health facility 
or the guardian of that resident or other person in the health facility, as applicable, and arrange to 
transfer the records and personal property of the resident or other person in the health facility to 
the alternative placement facility; and 

(4) with the court's approval, void any lease, mortgage, secured transaction, contract or 
other agreement made prior to the appointment of the receiver or any transfer of money or prop- 
erty made within one year prior to the filing of the petition if such lease, mortgage, secured trans- 
action, contract, agreement or other transfer of money or property was made without fair consid- 
eration, including excessive interest rate, was made with actual intent to hinder, delay or defraud 
either future or existing creditors, was made with shareholders or owners of the health facility 
or persons otherwise having an interest in the health facility or was unrelated to the normal and 
expected maintenance and operation of the health facility. 

B. If, in the exercise of the receiver's powers pursuant to this section, the receiver is in posses- 
sion of real estate, real or personal property or other goods or services subject to a lease, mortgage, 
secured transaction, contract or other agreement subject to being voided by the receiver pursuant 
to Paragraph (4) of Subsection A of this section, and such real estate, real or personal property 
or other goods or services are necessary for the continued operation of the health facility during 
the receivership, the receiver may, in lieu or [of] seeking to void such lease, mortgage, secured 
transaction, contract or other agreement, apply to the court to set a reasonable price, rate or rate 
of interest to be paid by the receiver under such lease, mortgage, secured transaction, contract or 
other agreement during the duration of the receivership. The receiver shall send notice of such an 
application to any known parties of the property, services or goods involved and shall publish the 
notice once at least thirty days prior to the hearing date in a newspaper of general circulation, and 
the court shall hold a hearing on the receiver's application within thirty days after the filing of 
the application by the receiver. Payment by the receiver of the amount determined by the court to 
be reasonable is a defense to any action against the receiver for payment or possession of the real 
estate, real or personal property or other goods or services, or to revocation of such services subject 
to the lease, mortgage, secured transaction, contract or other agreement. Payment by the receiver 
of the amount determined by the court to be reasonable shall not relieve the health facility from 
any liability upon termination of the receivership for the difference between the amount paid by 
the receiver and the amount due under the original lease, mortgage, secured transaction, contract 
or other agreement. 

C. Nonpayment by the receiver of any debt of the health facility under a lease, mortgage, se- 
cured transaction, contract or other agreement reasonably deemed by the receiver not to be di- 
rectly related to the health facility's operations or for providing adequate care and necessary ser- 
vices to residents or other persons in the health facility shall not subject the receiver to liability for 
payment. Nonpayment of any lease, mortgage, secured transaction, contract or other agreement 
reasonably deemed by the receiver not to be directly related to the health facility's operations or 
for providing adequate care and necessary services to residents or other persons in the health fa- 
cility shall not relieve the health facility from any liability upon termination of the receivership for 
payment of the full amount due under the lease, mortgage, secured transaction, contract or other 
agreement. 

D. A deputy receiver shall have the same powers and duties as the receiver, unless the court 
orders otherwise. . 


History: 1978 Comp., § 24-1E-5, enacted by Laws operation of a health facility; relieved a receiver of liabil- 
1996, ch. 35, § 8; 2007, ch. 58, § 1. ity for nonpayment of debts that the receiver determines 

Bracketed material. — The bracketed material was are not related to a health facility's operations or for pro- 
inserted by the compiler and is not part of the law. viding care for residents; and provided that nonpayment 

The 2007 amendment, effective June 15, 2007, added of the full amount of debts by the receiver does not relieve 
new Subsections B and C to permit a court to set. rea- the health facility of liability for payment upon the termi- 
sonable amounts to be paid during a receivership by a nation of the receivership. 


receiver who holds property that is necessary for the 
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24-1E-6. Termination of receivership. 


The receivership shall terminate when the conditions that led to, its establishment, and any 
other conditions. that constitute grounds for establishment of a receivership, have ceased to 
exist. If the health facility is insolvent or otherwise financially distressed, the receivership 
shall terminate upon filing of federal bankruptcy proceedings, unless the district court orders 
otherwise. 


History: 1978 Comp., §,24-1E-6, enacted by Laws 
1996, ch. 35, § 9. 


24-1E-7. Facility may seek modification or termination. 


A health facility under receivership may petition the court.at any time for modification or termi- 
nation of the order of receivership. 


History: Laws 2001, ch. 225, § 5. 


ARTICLE 1F 
Billy Griego HIV and AIDS Act: 
Sec. Sec. 
24-1F-1.. Short title... 24-1F-5, Pee pendant constituent. service program; du- 
24-1F'-2. Purpose, ties, 


24-1F-3. Department of health; duties. ’ 24-1F-6. Annual report; policies and procedures. 
24-1F-4, Medical advisory committee created; member- ; 
ship; duties, 


24-1F-1. Short title. 


This act [24-1F-1 through 24-1F-6 NMSA 1978] cs be cited as the "Billy made HIV and ae 
Act", 


History: Laws 2005, ch.6,§1. Effective dates. — Laws 2005, ch. 6 contained no ef- 


Compiler's note. — Although this section has been .. fective date provision, but, pursuant to N.M, Const., art. 
compiled within the Public Health Act [Chapter 24, Ar- IV, § 23, was effective June 17, 2005, 90 days after ad- 
ticle 1 NMSA 1978], it was not enacted as a section of that LOMA DEH of the apa 
act. 


24-1F'-2, enous 


The purpose of the Billy Griego HIV and AIDS Act is to ensure that consumers are the focus 
of the funding and services provided and their consideration is to be the determining factor 
in all the state's a hgtin immunodeficiency virus and acquired immune deficiency Dae 
programs. 


History: Laws 2005, ch. 6, § 2. Effective dates. — Laws 2005, ch. 6 contained no ef- 


Compiler's note. — Although this section has been fective date provision, but, pursuant to N.M. Const., art. 
compiled within the Public Health Act [Chapter 24, Article IV, § 23, was effective June 17, 2005, 90 days after ad- 


1 NMSA 1978], it was not enacted as a section of that act. journment of the legislature, 


24-1F-3. Department of health; duties. i fret ae 
The department of health shall'serve as the state's human immunodeficiency virus and ac- 


quired immune deficiency syndrome service coordinator among all state agencies, providing di- 
rect and contract education and prevention and treatment services for eligible persons, subject 
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to the availability of funds. The department shall serve as the state contract administrator for 
federal Ryan White services funding as well as for all federal centers for disease control and pre- 
vention human immunodeficiency virus sand. acquired immune deficiency syndrome programs. 
Services shall include prevention, clinical services, a drug assistance and insurance assistance 
program to eligible individuals and programs appropriate for Native Americans, including tradi- 
tional medicine services. Services shall be delivered in a consumer-oriented model. The depart- 
ment of health shall include a quality assurance component in all services and shall ensure that 
all clients are educated about their rights and responsibilities and the department's grievance 
procedures. 


History: Laws 2005, ch. 6, § 3. Cross references, — For the Ryan White Care Act, see 
Compiler's note. — Although this section has been 42 U.S.C.A. Sections 300ff-11 et seq. 
compiled within the Public Health Act [Chapter 24, Ar- Effective dates. — Laws 2005, ch. 6 contained no ef- 
ticle 1 NMSA 1978], it was not enacted as a’section of that fective date provision, but, pursuant to N.M. Const., art. 
act, IV, § 23, was effective June 17; 2005, 90 days after ad- 


journment of the legislature. 


24-1F-4. Medical advisory committee created; membership; duties. 


A. There is created at the department of health a "medical advisory committee" to consist of 
seven members, chaired by the department's chief medical officer or the officer's designee. Com- 
mittee membership shall consist of four physicians and two consumers with current experience in 
the treatment of human immunodeficiency virus and acquired immune deficiency syndrome. 

B. The committee shall review the department of health's human immunodeficiency virus and 
acquired immune deficiency syndrome drug formulary and policies regarding selection, utilization 
and provision of those drugs and recommend changes as appropriate to the department of health 
and report its recommendations to the governor's HIV and AIDS policy commission. 


History: Laws 2005, ch. 6, § 4. Effective dates. — Laws 2005, ch. 6 contained no ef- 

Compiler's note. — Although this section has been fective date provision, but, pursuant: to N.M. Const., art. 
compiled within the Public Health Act [Chapter 24, Article IV, § 23, was effective: June 17, 2005, 90 days after ad- 
1 NMSA 1978], it was not enacted as a section of that act. journment of the legislature. 


24-1F-5. Independent constituent service program; duties. 


An independent "constituent services program" is created. The program shall review all fiscal 
matters and record and review all complaints and requests for services that come to its.attention 
about public programs and services for persons living with the human immunodeficiency virus 
and acquired immune deficiency syndrome statewide. The program shall make an annual report 
to the department of health by November 1 of each year on its activities and recommendations. 


History: Laws 2005, ch. 6, § 5. Effective dates. — Laws 2005, ch. 6 contained no ef- 

Compiler's note. — Although this section has been com- fective date’ provision, but, pursuant to N.M. Const., art. 
piled within the Public Health Act [Chapter 24, Article 1 IV, § 23, was effective June 17, 2005, 90 days after ad- 
NMSA 1978], it was not enacted as a section of that act. journment of the legislature. 


24-1F-6. Annual report; policies and procedures. 


A. The department of health shall provide an annual report on activities and expenditures 
conducted pursuant to the Billy Griego HIV and AIDS Act. The report shall be submitted no later 
than December 15 to the legislature and the governor. 

B. The department of health shall develop and annually review policies and ibBed tbs per- 
taining to the Billy Griego HIV and AIDS Act. 


History: Laws 2005, ch. 6, § 6. Effective dates. — Laws 2005, ch. 6 contained no ef- 
Compiler's note. — Although this section has been fective date provision, but, pursuant to N.M. Const., art. 
compiled within the Public Health Act [Chapter 24, Article IV, § 23, was effective June 17, 2005, 90 days after ad- 
1 NMSA 1978], it was not enacted as a section of that act. journment of the legislature. 
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ARTICLE 1G 


New Mexico Telehealth: and Health Information 
Technology Commission _ 


Sec. Sec, 

24-1G-1. Short title. , 24-1G-4. New Mexico telehealth and health information 
24-1G-2. Purpose. technology’ commission created; powers 
24-1G-3. Definitions. and duties; membership. 


24-1G-1. Short title. 


Chapter 24, Article 1G NMSA. 1978 may be cited as the "New Mexico Telehealth and Health 
Information Technology Commission Act". 


History: Laws 2005, ch. 55, § 1; 2007, ch. 14, § 1. 1978" and changed the name of the "New Mexico Tele- 
The 2007 amendment, effective June 15, 2007, health Commission Act" to the "New Mexico Telehealth 
changed "This act" to "Chapter 24, Article 1G NMSA and Health Informiation Technology Commission Act". ~ 


24-1G-2, Purpose. ringhs acl) iamvelacttarte 


The purpose of creating a telehealth and health information technology commission. is. to en- 
courage a single, coordinated statewide effort|to, create a telehealth and health information tech- 
nology system that: 

A... provides and supports health care delivery, diagnosis, cod pileeiians reat Fy transfer, of 
medical data and education when distance separates a patient .and,a health care provider; mul- 
tiple health care providers involved in patient care; and health care providers and educational or 
professional activities; 

B. . addresses the problems of provider elidoaibutiows in medically underserved areas of the state; 

C. strengthens the health infrastructure; 

D. attracts and retains health care providers in rural areas; and 

E. helps reduce costs associated with health care and make health care more affordable. 


History: Laws 2006, ch. 55, § 2; 2007, ch. 14, § 2. and. health information technology commission" and 
The 2007 amendment, effective June 15, 2007, changed changed the name of the "telehealth system" to the "tele- 


the name of the "telehealth commission” to the "telehealth health and health information technology system". 


24-1G-3. Definitions. 


As used 1 in the New Mexico Telehealth and Health Information reales Commission Act: 

A. “commission” means the New Mexico telehealth and health information technology commission; 

B... "health information technology" means products, devices:or systems that’ allow for the se-- 
cure electronic collection, storage, exchange or management of patient information; and. 

C. "telehealth" means the use of electronic information, imaging and communication technolo- 
gies, including interactive audio, video and data communications,as well as store-and-forward 
technologies, to provide and support health care ue diagnosis, ‘consultation, treatment, 
transfer of medical data and education. 


History: Laws 2005, ch. 55, § 3; 2007, ch. 14, § 3. A, changed the "telehealth commission";to the “telehealth 


The 2007 amendment, effective June 15, 2007, and health information technology. commission"; added 
changed the name of the "New Mexico Telehealth Com- Subsection B to define "health information technology"; 
mission Act" to the "New Mexico Telehealth and Health and deleted "when distance separates the patient and tie 
Information Technology Commission Act"; in Subsection health care provider" at the end of Subsection C. 
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24-1G-4, New Mexico telehealth and health information technology 
commission created; powers and duties; membership. 


A. The "New Mexico telehealth and health information technology commission" is created. The 
commission is administratively attached to the department of health, which shall work in conjunc- 
tion with the New Mexico health policy commission, in accordance with the Executive Reorganiza- 
tion Act [9-1-1 through 9-1-10 NMSA 1978]. 

B. The commission shall consist of no more than twenty-five members Sith members, one- 
third of whom shall be from rural areas, chosen from the following categories, all of whom shall be 
appointed by and serve at the pleasure of the governor: 

(1) health care facilities; 

(2) health care practitioners; 

(3) health care workforce educators; 

(4) telehealth technology experts; 

(5) the telecommunications industry; 

(6) , the business community; 

(7) health care insurance providers or other health care payers; 

(8) the‘health information technology industry; 

(9) Indian nations, tribes and pueblos; 

(10) legislators; 

(11) state agencies responsible for: 

(a) telecommunications; 

(b) public health; 

(c) medicaid and social services; 

(d) workforce development; 

(e) children's health and social services; 

(f) services for the elderly and persons with a disability; 
(g) criminal justice; | 

(h) . health policy and planning; and 

(i) education; and 

(12) other members as the governor may appoint to ensure appropriate éditedral and geo- 
graphic representation and the interests of the public. 

C. The commission shall: 

(1) identify how telehealth and health information ee can be ea to increase ac- 
cess to care and implement state comprehensive health plans; 

(2) identify barriers to telehealth and health information technology utilization and ex- 
pansion, including payment, infrastructure, training and workforce availability; 

(3) ‘inventory the state's telehealth and health information technology assets, map avail- 
able telecommunications infrastructure and examine the financial impact of failing to develop the 
state's telehealth and health information technology capacities; 

(4) coordinate public and private sector initiatives to enhance networking, portal develop- 
ment and connectivity and to expand telehealth and health information technology and telecom- 
munications capacity; 

(5) establish subcommittees-as: ote commission deems necessary to fulfill its purpose, pow- 
ers and duties or to address specific telehealth and health information technology issues; 

. (6)) identify specific actions to increase collaborative efforts and public-private partner- 
ships to increase the use of telehealth and health information technology for health care access 
development, patient outcome improvement, beHent and workforce education and health: care 
practitioner recruitment and development; 

(7) develop and disseminate specific telehealth and Toke information Fa ablecat guide- 
lines to ensure quality of care, positive health outcomes, appropriate use of technology and protec- 
tion of privacy,and confidentiality; 

(8) review and comment on initiatives, projects or cia applications to ensure telehealth 
and health information technology guidelines are met and maximum collaboration and coopera- 
tion across the state is encouraged; 
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(9). meet at least once each quarter at the call of the chair or vice chair, who shall be desig- 
nated by the governor from among the membership; and 

(10) report annually to the governor and the legislature on the state of the telehealth and 
health information technology system and the adequacy and allocation of telehealth and health 
information technology services throughout the state, providing the governor and the legislature 
with specific recommendations for improving telehealth and health information technology and 
related service systems, 

D. A majority of the members of the commission constitutes a quorum for the transaction of 

business. 


History: Laws 2005, ch. 55, § 4; 2007, ch. 14, § 4; view the session laws in their entirety, see the 2007 ses- 
2007, ch. 46, § 13. sion laws on NMOneSource.com. 

Cross reference. — For the department of health, see Laws 2007, ch. 46, § 13, effective June 15, 2007, made 
9-7-4 NMSA 1978, non-substantive language changes. 

For the New Mexico health policy commission, see 9-7- Laws 2007, ch. 14, § 4, effective June 15, 2007, changed 
11.2 NMSA 1978. the name of the "telehealth commission" to the "tele- 

2007 Multiple Amendments, — Laws 2007, ch. 14, § 4 health and health information technology commission" 
and Laws 2007, ch. 46, § 13 enacted different amendments in Subsection A; added Paragraph (8) of Subsection B to 
to this section that can be reconciled. Pursuant to 12-1-8 include a member from the health information technology 
NMSA 1978, Laws 2007, ch. 46, § 13, as the last act signed industry; added "and health information technology" in 
by the governor, is set out above and incorporates both Paragraphs (1) through (6) and (10) of Subsection C; and 
amendments. The amendments enacted by Laws 2007, ch. changed "standards and" to "and health information tech- 
14, § 4 and Laws 2007, ch. 46, § 18 are described below. To nology" in Paragraphs (7) and (8) of Subsection C. 

ARTICLE 1H 


Bernalillo County Off-Reservation Native American 
Health Commission 


Sec. Sec. 
24-1H-1. Short title. 24-1H-4. Goals. 
24-1H-2. Definitions. 24-1H-5, Off-reservation Native American health care 


24-1H-3. Bernalillo county off-reservation Native American plan implementation. 
health commission created; membership. 


24-1H-1. Short title. 


This act [24-1H-1 through 24- 1H-5 NMSA 1978] may be cited as the "Bernalillo County Off- 
Reservation Native American Health Commission Act". 


History: Laws 2008, ch. 79, § 1. Effective dates. — Lawa 2008, ch. ch. 79, § 6 made 
the Bernalillo County Off-Reservation Native American 
Health Commission Act effective July 1, 2008. 


24-1H-2. Definitions. 


As used in the Bernalillo County Off-Reservation Native American Health Commission Act: 

A. "commission" means the off-reservation Native American health rset 

B. "department" means the department of health; 

C. "New Mexico tribe" means an Indian nation, tribe or pueblo located within Ne ew Mexico; 

D. \"off-reservation Native American" means a member of a federally recognized tribe or an 
Alaskan native who lives in an off-reservation urban area and is a resident; 

K. "off-reservation nonprofit organization" means a corporate nonprofit entity that provides 
research, advocacy or health care services for the purpose of improving health care services or the 
overall health of Native Americans who are not living on reservations or pueblos; 

F. "off-reservation urban area" means an area of land thats is Maaisrs Bernalillo county but seit 
under the jurisdiction of a New Mexico tribe; 

G. "resident" means a person who lives in and is domiciled : in iNew Mexico; and 

H. "secretary" means the secretary of health. 


78 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-1H-3 BERNALILLO COUNTY OFF-RESERVATION NATIVE AMERICAN HEALTH COMMISSION 24-1H-4 


History: Laws 2008, ch. 79, § 2. Effective dates. — Laws 2008, ch. ch. 79, § 6 made 
Cross references. — For the department of health, see the Bernalillo County Off-Reservation Native American 
9-7-4 NMSA 1978. Health Commission Act effective July 1, 2008. 


24-1H-3. Bernalillo county off-reservation Native American health 
commission created; membership. 


A. The board of county commissioners of Bernalillo county may create the "Bernalillo county 
off-reservation Native American health commission" and appoint nine commission members for 
staggered three-year terms after soliciting nominations for its membership from appropriate off- 
reservation nonprofit organizations in Bernalillo county. 

B. The board of county commissioners may agree to appoint the commission's members to in- 
clude: 

(1) someone who manages the Indian health service's Albuquerque-area urban Indian 
health program; ' 

(2) someone experienced in the delivery of off-reservation Native American health care 
services in Bernalillo county; 

(3). the tribal liaison for the department; ; 

(4) two members who are members of a New Mexico tribe and have a background in pro- 
viding or advocating for off-reservation Native American health care; 

(5) three members who are members of a non-New Mexico tribe and have a background in 
providing or advocating for off-reservation Native American health care; and 

(6) one member of the Bernalillo county community health council. 

C. Upon approval by the board of county commissioners, the commission shall meet at least 
four times a year, elect its own chair for a term not to exceed three years and be paid as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 2008, ch. 79, § 3. Effective dates. — Laws 2008, ch. ch. 79, § 6 made 
the Bernalillo County Off-Reservation Native American 
Health Commission Act effective July 1, 2008. 


24-1H-4. Goals. 


The goals of the commission may include: 

A. within two years of being named, creation of an initial off-reservation Native American 
health care plan that includes: | 

(1) an estimate of the number and tribal affiliation of Native Americans living in the off- 
reservation urban area; 

(2) aninventory of sources of non-emergency health care for off-reservation Native Ameri- 
cans, identifying federal, state and local public resources, tribal facilities and program duplica- 
tions; WES, 

(3) a cross-jurisdictional budget analysis compiled from the most current annual figures 
reported by state and county facilities demonstrating the amount of health care funding for off- 
reservation Native Americans available to the existing non-emergency facilities; 

(4) recommendations to eliminate duplications of services, improve access, initiate new 
services and consolidate non-emergency health care budgets for off-reservation Native Americans; 
and 

(5) acomprehensive set of recommendations for redesigning the system of non-emergency 
health care available to off-reservation Native Americans; 

B. within three years of being named, presentation of a plan for permanent restructuring of 
state and local budgets and services for off-reservation Native American health care to the legisla- 
ture along with proposed legislation for that restructuring that addresses; 

(1) financing for persons not eligible for medicaid; 

(2) estimated costs or savings to the state from off-reservation Native Americans receiving 
medicaid; 


79 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-1H-5 HEALTH AND SAFETY 24-1I-1 


(8) ways to enhance use of preventive care; 

(4) nonresidential substance abuse treatment; 

(5) residential treatment for substance abuse withdrawal; 

(6) , coordination of health care facilities with transportation services; and | 

(7) domestic violence and suicide prevention programs; and 

C. a set of recommendations tothe secretary on projects and programs that fall within the 

parameters of the initial off-reservation Native American health care plan and the permanent 
restructuring plans as funding becomes available. 


History: Laws 2008, ch. 79, § 4. Effective dates. — Laws 2008, ch. ch. 79, § 6 made 
the Bernalillo County Off-Reservation Native American 
Health Commission Act effective July 1, 2008. 


24-1H-5. Off-reservation Native American health care plan 
implementation. 


A, The secretary may contract for services as rebshiendal by the commission, unless the sec- 
retary enters an objection with the commission, detailing reasons why recommended services are 
not in keeping with the initial off-reservation Native American health care = or the permanent 
restructuring plan. 

B. : Nothing»in the Bernalillo County Off-Reservation N ative American Health Commis- 
sion Act shall prohibit the department from contracting for categories of off-reservation Native 
American health care services prior to its effective date or for services it deems essential for 
public health. | 


History: Laws 2008, ch. 79, § 5. Effective dates. — Laws 2008, ch. ch. 79; § 6 made 
the Bernalillo County Off-Reservation Native American 
Health Commission Act effective July 1, 2008. 


ARTICLE 1I 


Health Care Practitioner Agreements | 


Sec. Sec. 
24-1]-1... Definitions. _ 24-11-83. Enforceability of other provisions, -. 
24-11-2, Enforceability of a non- compete provision; other 24-1]-4. Liquidated damages. 


provisions void. 24-11-5, Applicability. 


24-1I-1. Definitions. 


As used in Chapter 24, Article 1I NMSA 1978: 
A, ."agreement” means a written contract to which a health care practitioner is a party; and - 
B. “health care practitioner" means: 
| (1) a dentist; . 
(2). an osteopathic physician; 
(3) a physician; 
(4) a podiatrist; 
(5) a certified registered nurse anesthetist; 
(6) acertified nurse practitioner; and 
(7) acertified nurse-midwife, 


History: Laws 2015, ch. 96, § 1; 2017, ch. 123, § 1. ‘the introductory clause, after "As used in", deleted "this: 
The 2017 amendment, effective April 6, 2017, in- act" and added "Chapter 24, Article 11 NMSA 1978"; and 
cluded certified nurse practitioners and certified nurse- in Subsection B, added new Paragraphs B(6) and B(7). 


midwives in the definition of."health care practitioner"; in 
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24-1I-2. Enforceability of a non-compete provision; other provisions 
void. 


A. A non-compete provision in an agreement, which provision restricts the right of a health 
care practitioner to provide clinical health care services in this state, shall be unenforceable upon 
the termination of: 

(1) the agreement; 
(2) arenewal or extension of the agreement; or 
(3) .ahealth care practitioner's employment with a party seeking to enforce the agreement. 

B. A provision in an agreement for clinical health care services to be rendered in this state is 

void, unenforceable and against public policy if the provision: 
(1) makes the agreement subject to the laws of another state; or 
(2) requires any litigation arising out of the agreement to be conducted in another state. 


History: Laws 2015, ch. 96, § 2; 2017, ch. 123, § 2. "A." to the previously undesignated first sentence and 

The 2017 amendment, effective April 6, 2017, made redesignated former Subsections A through C as Para- 
certain provisions in clinical health care services agree- graphs A(1) through A(3), respectively; and in Subsection 
ments void and unenforceable; in the catchline, added A, in the introductory sentence, after "health care ser- 
“other provisions void"; added the subsection designation vices", added "in this state"; and added Subsection B. 


24-11-38. Enforceability of other provisions. 


Nothing in this act shall be construed to limit the enforceability of: 
A. a provision in an agreement requiring a health care practitioner who has worked for an 
employer for an initial period of less than three years to repay all or a portion of: 
(1) a loan; 
(2) relocation expenses; 
(3) a signing bonus or other remuneration to induce the health care practitioner to relo- 
cate or establish a health care practice in a specified geographic area; or 
(4) recruiting, education and training expenses; 
B. anondisclosure provision relating to confidential information and trade secrets; 
C. a nonsolicitation provision with respect to patients and employees of the party seeking to 
enforce the agreement for a period of one year or less after the last date of employment; or 
D. any other provision of an agreement that is not in violation of law, including a ppovasi for 
liquidated damages. 


History: Laws 2015, ch. 96, § 3. IV, § 23, was effective June 19, 2015, 90°days after the 
Effective dates. — Laws 2015, ch. 96 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-11-4, Liquidated damages. 


A. An agreement may provide for liquidated damages in an amount that is reasonable at the 
time the agreement is executed and in light of anticipated harm and difficulty of proving the 
amount of loss resulting from breach of the agreement by any party. 

B. A provision in an agreement fixing unreasonably large liquidated damages is void as a pen- 
alty. . 


History: Laws 2015, ch. 96, § 4. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 96 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


24-11-5. Applicability. 


A. Chapter 24, Article 1I NMSA 1978 does not apply to agreements between health care prac- 
titioners who are shareholders, owners, partners or directors of a health care practice. 
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B. Except as provided by Subsection C of this section, the provisions of Chapter 24, Article 11 
NMSA 1978 apply to agreements, or renewals or extensions of agreements, executed on or after 
July 1, 2015. 

C. The provisions of Subsection B of Section 24-11-2 NMSA 1978 apply to agreements, or re- 
newals or extensions of agreements, executed on or after the effective date of this 2017 act. 


History: Laws 2015, ch. 96, § 5; 2017, ch. 123, § 3. The 2017 amendment, effective April 6, 2017, made 


Compiler's notes. — Laws 2017 ch. 123 contained an __ certain non-compete provisions in Section 24-1I- 2(B) 
emergency clause provision. The "effective date of this NMSA 1978 effective immediately; in Subsections A and 
2017 act", referenced in Subsection C, is April 6, 2017, the B, changed "This act" to "Chapter 24, Article 11 NMSA 
date Laws 2017, ch. 123,was signed into law. by the gov: 1978": in Subsection B, added "Except as provided by Sub- 
ernor, section C of this section", and added Subsection C. 

County and Tribal Health Councils 
Sec. om Sec. ‘ 
24-1J-1. Short title. 24-1J-4, County and tribal health councils; designation. 
24-1J-2, Purpose of act, 24-1J-5. Health council functions. 


24-1J-3. Definitions. 24-1J-6. Department; powers and duties. 


24-1J-1. Short title. 


This act [24-1J-1 through 24-1J-6 NMSA’ i) may be cited as the Bea, and Tribal Health 
Councils Act". 


History: Laws 2019, ch. 57, § 1. IV, § 23, was effective June 14, 2019, 90 i after the 
Effective dates, — Laws 2019, ch. 57 contained no ef- . adjournment of the legislature. 
fective date provision, but, pursuant to N.M.:Const., art. 


24-1J-2. Purpose of act. 


The purpose of the County and Tribal Health Councils Act is to improve the health of New 
Mexicans by encouraging the development of comprehensive, community-based health planning 
councils to identify and address local health needs and priorities, 


History: Laws 2019, ch. 57, § 2. IV, § 23, was effective June 14, 2019, 90 days after. the 
Effective dates. — Laws 2019, ch.'57 contained no ef- adjournment of the legislatiire, 
fective date provision, but, pursuant to N.M. Const., art. 


24-1J-3. Definitions. 


As used in the County and Tribal Health Councils Act: 

A. "board" means the board of county:commissioners of a county or leadership of a grila| 

B. "department" means the department of health; 

C. "health council" means a county or tribal health council; 

D. "jurisdiction" means a county or a tribe; and 

EK. "tribe" means an Indian nation, tribe, pueblo or chapter located within the boundaries of the 
state. Me oti ail 


History: Laws 2019, ch. 57, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 57 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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24-1J-4. County and tribal health councils; designation. 


A. Residents of a jurisdiction may create a county or tribal health council to carry out the pro- 

visions of the County and Tribal Health Councils Act; provided that: 

(1),..a board shall recognize only a single health council for its jurisdiction; and 

(2) two or more boards may collaborate to recognize a common, ‘single health council rep- 
resenting two or more jurisdictions. 

B. A board shall recognize only a county or tribal health council whose members represent a 
diverse spectrum of community interests, including individuals and public, private and nonprofit 
entities. 

C. Members of a health council shall elect from among themselves a chair for a term desig- 
nated by the health council. 

D. Health council members shall not be paid, but they may receive per diem and mileage ex- 
penses as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 2019, ch. 57, § 4. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 57 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-1J-5. Health council functions. 


A. A health council shall prepare a community health plan, updated at regular intervals. A 
health council shall report its community health plan to the board and to the department. 
B. Each community health plan shall include: 
(1) acounty or tribal health assessment and inventory of health resources; 
(2) identification of health priorities determined through independent, community-based 
planning processes; and (3) strategies and resources to address health priorities. 
C. A health council shall: 
(1) monitor health and health care programs and services in order to identify potential 
gaps and to reduce potential duplication; 
(2) collaborate with other entities to develop programs, networks, partnerships and coali- 
tions as necessary to improve health; 
(3) advise the board in Ms jurisdiction and other entities regarding policies that affect 
health; 
(4) facilitate communication among local jurisdictions, state agencies and other entities; 
and 
(5) identify additional public and private resources to improve health in its respective 
jurisdiction. 


History: Laws 2019, ch. 57, § 5. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 57 contained no ef- adjournment of the legislature: 
fective date provision, but, pursuant to N.M. Const., art. 


24-1J-6. Department; powers and duties. 


The department shall: 

A. in consultation with health councils, develop benchmarks, expectations aad mechanisms to 
ensure the long-term viability of health councils; 

B. in collaboration with universities, other state agencies and other public health entities, pro- 
vide training, technical assistance and other supports to health councils; 

C. in collaboration with other entities, develop a system to evaluate the effectiveness of health 
councils and the gathering of necessary evaluation data; 

D. administer funding to'support the work of the health councils, ‘including local health 
council staffing, training and technical assistance, and monitor and evaluate contracts for fund- 
ing; and 


83 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


24-1K-1 HEALTH AND SAFETY 24-1K-3 


E. adopt and promulgate rules as necessary to carry out the purposes of the County and 
Tribal Health Councils Act and to strengthen capa roan aa health planning and self- 
determination. 


History: Laws 2019, ch. 57, § 6. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch, 57 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 1K 


Primary Care Council 


Sec. Sec, 
24-1K-1. Short title. 24-1K-8, Primary care a created; duties. 
24-1K-2. Definitions. F 


24-1K-1. Short title. 
This act [24-1K-1 to 24-1K-3 NMSA 1978] may be cited as the "Primary Care Council Act". 


History: Laws 2021, ch. 87, § 1. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 87 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-1K-2. Definitions. 


As used in the Primary Care Council Act: 

A. "department" means the human services department; 

B. "primary care" means integrated, accessible health care services, provided by clinicians ac- 
countable for addressing the majority of a patient's personal health care needs, developing a sus- 
tained partnership with patients and practicing in the context of family and community; and 

C. "secretary" means the secretary of human services. 


History: Laws 2021, ch. 87, § 2. . IV, § 23, was effective June 18, 2021, 90 days after. ad- 
Effective dates. — Laws 2021, ch. 87 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-1K-3. Primary care council created; duties. 


A. The secretary shall create the ‘primary care council" to: 

(1) develop a shared description of primary care practitioners and services; 

(2) analyze annually the proportion of health care delivery expenditures allocated to pri- 
mary care statewide; 

(3) review national and state models of optimal primary care investment with the objec- 
tives of increasing access to primary care, improving the quality of primary care services and low- 
ering the cost of primary care delivery statewide; 

(4). review New Mexico state and county data and information about barriers to accessing 
primary care services faced by New Mexico residents; 

(5) recommend policies, regulations and legislation to increase access to primary care, im- 
prove the quality of primary care services and lower the.cost of primary care dalivany while reduc- 
ing overall health care costs; 

(6) coordinate efforts with the graduate medical education expansion review boats and 
other primary care workforce development initiatives to devise a plan that addresses primary care 
workforce shortages within the state; ) 
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(7) report annually to the interim legislative health and human services committee and 
the legislative finance committee on ways that primary care investment could increase access to 
primary care, improve the quality of primary care services, lower the cost of primary care delivery, 
address the shortage of primary care providers and reduce overall health care costs; and 

(8) develop and present to the secretary a five-year plan to determine how primary care 
investment could increase access to primary care, improve the quality of primary care services, 
lower the cost of primary care delivery, address the shortage of primary care providers and reduce 
overall health care costs. 

B. The primary care council shall include nine voting members and thirteen advisory mem- 
bers, appointed by the secretary, and shall consist of: 

(1) one member from the department; 

(2) .one member from the department of health; 

(3) one member from the office of superintendent of insurance; 

(4) one member from a statewide organization representing federally qualified health cen- 
ters in'New Mexico; 

(5) five members from statewide organizations representing primary care providers or 
statewide health professional societies or associations; and 

(6) thirteen nonvoting members representing health care and other stakeholders, in an 
advisory capacity. 

C,. The chair of the primary care council shall be elected by the voting members of the council. 

D., The council shall meet at the call of the chair. 

E. Members of the council shall not be paid per diem and mileage or other compensation for 
their services. 

F. The secretary shall provide staff support for the council in the performance of its duties. 

G. Asimple majority of the voting members of the council constitutes a quorum. ° 

H. The council shall hold its first meeting no later than October 1, 2021. 


History: Laws 2021, ch. 87, § 3. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 87 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 2 
Crippled Children Services 


Sec. 
24-2-1. Authority to conduct services for children with a 
disability. 


24-2-1. Authority to conduct services for children with a disability. 


The public health division of the department of health has authority to establish, administer 
and supervise activities to children who have a physical disability or whose condition may become 
a disability. The public health division also may supervise the administration of those services to 
children with a disability that are not administered directly by it. 


History: 1978 Comp., § 24-2-1, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1977, ch. 258, § 40; 2007, ch. 46, § 14. non-substantive language changes. 
Hemophilia Program 
Sec. Sec. 
24-2A-1. Short title. 24-2A-3. Hemophilia fund created; use; calculation of 
24-2A-2. Definitions. costs, 
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24-2A-1. Short title. 


This act [24- 2A-1 through 24-2A-3 NMSA 1978] may me cited as the Theodore R. Montoya Me- 
morial Hemophilia Program Act". f Pr 


History: Laws 1980, ch, 26, § 1. 


24-2A-2. Definitions. 


As used in the Theodore R. Montoya Memorial Hemophilia anon Act: 

A. "blood products" means certain components or factors obtained from whole blood whieh 
when periodically administered to persons suffering from hemophilia result in relief or control of 
the disease; 

B.. "eligible patient" means a person suffering from hedophisdia whose case has been evaluated 
and accepted for provision of services by the hemophilia piersin established by the school; 

C. "fund" means 'the hemophilia fund; 

D. "hemophilia" means a genetic disease in which uncontrolled bleeding from otherwise minor 
causes may result in death OF disability; 

E. "hemophilia program" means the New Mexico comprehensive harmonise diserietie and 
treatment program established by the school to provide comprehensive clinical evaluation of pa- 
tients suffering from hemophilia, out-patient blood product usage, counseling services to families 
of persons suffering from hemophilia and outreach to the public; 

F. "provider" means any blood service or laboratory furnishing blood products to the school and 
its program administration for eligible patients; 

G. "university" means the university of New Mexico; and 

H. "secretary" means the secretary of health and environment [secretary of health]... 


History: Laws 1980, ch. 26, § 2. a enacted a new 9-7-4 NMSA 1978 which created the depart- 


Bracketed material. — The bracketed material was ment of health. Section 9-7-5 NMSA 1978; as amended by 
inserted by the compiler and is not part of the law. Laws Laws 1991, ch. 25, § 17, made the secretary: of health the 
1991, ch. 25, § 16 repealed former 9-7-4 NMSA 1978, re- administrative head of the department. 


lating to the health and environment department and 


24-2A-3. Hemophilia fund created; use; calculation of costs. 


A. There is created in the state treasury the "hemophilia fund". 
B. The fund shall be administered by the university and shall.be used solely to provide hemo- 
philia program services to eligible patients. The university may expend and distribute funds to: 

(1) the university of New Mexico school of medicine for the costs of clinical evaluation, to 
include at least one visit per eligible patient per year; 

(2) providers for the costs of blood products for each eligible patient, all as approved by the 
university of New Mexico school of medicine, to the extent not covered by insurance, medicaid or 
medicare; | 

| (3) the university of New Mexico school of medicine for hemophilia program support, in- 
cluding nursing coordination, social services to patients and families and outreach for public edu- 
cation; and | | 

(4) .the university of New Mexico school of medicine for purchase of insurance or medicare 
coverage for patients who are eligible for coverage but have insufficient financial resources to pay 
the premiums. 


History: Laws 1980, ch. 26, § 3; 2001, ch. 308, § 1. 3 The 2001 amendment, effective June 15, 2001, in- 
serted the university of New Mexico school of medicine 
throughout the section and added Paragraph B(4). 
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ARTICLE 2B 


Human Immunodeficiency Virus Tests 


Sec. . Sec. 
24-2B-1, Short title. 24-2B-5.2. Informed consent not required; testing of per- 
24-2B-2. Informed consent. sons formally charged for allegedly com- 
24-2B-3. Substituted consent. mitting certain criminal offenses; respon- 
24-2B-4. Mandatory counseling. sibility to administer and pay for test. 
24-2B-5. Informed consent not required. 24-2B-5.3. Informed consent not required; testing of per- 
24-2B-5.1. Informed consent not required; testing of sons who are source individuals. 

persons convicted of certain criminal of- 24-2B-6, Confidentiality. 

fenses; responsibility to administer and 24-2B-7. Disclosure statement. 

pay for test. 24-2B-8. Disclosure. 


24-2B-9, Penalty. 


24-2B-1. Short title. 
Chapter 24, Article 2B NMSA 1978 may be cited as the "Human Immunodeficiency Virus Test Act. 


History: Laws 1989, ch. 227, § 1; 1993, ch. 107, § 1. Transmission or_risk of transmission of human immu- 
The 1993 amendment, effective July 1, 19938, sub- nodeficiency virus (HIV) or acquired immunodeficiency 
stituted "Chapter 24, Article 2B NMSA 1978" for "This syndrome (AIDS) as basis for prosecution or sentencing 
act". in criminal or military discipline case, 13 A.L.R.5th 628. 
Validity and propriety under circumstances, of court- 
ANNOTATIONS ordered HIV testing, 87 A.L.R.5th 631. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Child The Propriety, under ERISA (29 USCS § 1001 et seq.) 


tod Visita ichts' of enifectad with. and the Americans With Disabilities Act (42 USCS 
rites Teh abit thy pipe Bg I a glare saat sees oS § 12101 et seq.), of Capping Health Insurance Coverage 
; for HIV-Related Claims, 131 A.L.R. Fed. 191. 


24-2B-2. Informed consent. 


No person shall perform a test designed to identify the human immunodeficiency virus or its 
antigen or antibody without first obtaining the informed consent of the person upon whom the 
test is performed, except as provided in Section 24-2B-5, 24-2B-5.1, 24-2B-5.2 or 24-2B-5.3 NMSA 
1978. Informed consent shall be preceded by an explanation of the test, including its purpose, po- 
tential uses and limitations and the meaning of its results. Consent need not be in writing if there 
is documentation in the medical record that the test has been explained and the consent has been 
obtained. The requirement for full pre-test counseling may be waived under the following circum- 
stances: | 

A. the performance of a prenatal test to determine if the human immunodeficiency virus or its 
antigen is present in a pregnant woman; provided that the woman, or her authorized representa- 
tive, after having been informed of the option to decline the human immunodeficiency virus test, 
may choose not to have the human immunodeficiency virus test performed as a part of the routine 
prenatal testing if she or her authorized representative provides a written statement as follows: 


"Tam aware that a test to identify the human immunodeficiency virus or its antigen or 
antibody is a part of routine prenatal testing. However, I voluntarily and knowingly choose 
not to have the human immunodeficiency virus test performed. . 
(Name of patient or authorized representative) ° 
(Signature and date)."; or 
B. when human immunodeficiency virus testing is part of routine medical care. 
History: Laws 1989, ch. 227, § 2; 1993, ch. 107, § 2; The 2007 amendment, effective June 15, 2007, pro- 


1996, ch. 80, § 7; 2000, ch. 36, § 1; 2007, ch. 108, § 1. vided that the requirement for immunodeficiency pre-test 
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counseling may be waived if the human immunodeficiency ©» The 1993 amendment, effective June 18, 1993, substi- 
virus test is part of routine medical care or if the test is tuted "24-2B-5 or 24-2B-5.1 NMSA 1978" for "6 of the Hu- 
performed as part of a routine prenatal test, unless the man apiewow a Ba Virus Test Act" in the first sentence. 
pregnant woman chooses not to have the test performed, TOyeR Peat 
The 2000 amendment, effective May 17, 2000, in- e * ANNOTATIONS 
serted "or 24-2B-5.3" in the first sentence. : ~ Am, Jur, 2d, A.L.R. and C.J.S. references. — Dam- 
The 1996 amendment, effective July 1, 1996, inserted age action for HIV testing without consent of person 


“or 24-2B-5.2 NMSA 1978" following "24-2B-5.1" and tested. 77 A.L.R.5th 541. 
made a stylistic change in the first sentence, ‘ 


24-2B-3. Substituted consent. 


Informed consent shall be obtained from a legal guardian or other person authorized by law 
when the person is not competent. A minor shall have the capacity to give informed consent to 
have the human immunodeficiency virus test performed on himself. 


History: Laws 1989, ch. 227, § 3. 


24-2B-4, Mandatory counseling. 


No positive test result shall be revealed to the person upon whom ie test was performed WAR 
out providing or referring that person for individual counseling about: | 

A. the meaning of the test results; 

B. the possible need for additional testing: 

C. the availability of appropriate health care services, including mental health care, social and 
support services; and 

D. the benefits of locating and counseling any individual by whom the infected person may 
have been exposed to the human immunodeficiency virus and any individual whom the infected 
person may have exposed to the human immunodeficiency virus. 


History: Laws 1989, ch. 227, § 4; 2013, ch. 72, § 1. provided or referred to counseling; and after "performed 
The 2013 amendment, effective March 29, 2013, elim- without", deleted "the person performing the test or the 
inated the requirement that a person upon whom a posi- health facility at which the test was performed". 


tive immunodeficiency virus test has been performed be 


24-2B-5. Informed consent not required. 


Informed consent for testing is not required and the provisions of Section 24-2B-2 NMSA 197 8 
do not apply for: 

A. ahealth care provider or health facility performing a test on the donor or hips ont when the 
health care provider or health facility procures, processes, distributes or uses a human body part, 
including tissue and. blood or blood products, donated for a purpose specified under the Uniform 
Anatomical Gift Act [repealed] or for transplant recipients or semen provided for the purpose of 
artificial insemination and the test is necessary to ensure medical acceptability of a recipient or 
the gift or semen for the purposes intended; 

B. the performance of a test in bona fide medical emergencies ‘when the subject of the test 
is unable to grant or withhold consent and the test results are necessary for medical diagnostic 
purposes to provide appropriate emergency care or treatment, except that post- -test counseling or 
referral for counseling shall nonetheless be required when the individual is able to receive that 
post-test counseling. Necessary treatment shall not be withheld pending test results; 

C. the performance of a test for the purpose of research if the testing is performed in a manner 
by which the identity of the test subject is not known and may not be retrieved by the researcher; or 

D. the performance of a test done in a setting where the identity of the test subject is not 
known, such as in public health testing programs and sexually transmitted disease clinics. 


History: Laws 1989, ch. 227, § 5; 2000, ch. 36, § 2; 2007, ch, 828, § 35 repealed the Uniform Anatomical Gift 
2008, ch. 342, § 1; 2007, ch. 108, § 2. Act, effective July 1, 2007. For comparable provisions, see 
Bracketed material. — The bracketed material was Chapter 24, Article 6B, the Jonathan Spradling Revised 
inserted by the compiler and is not part of the law. Laws Uniform Anatomical Gift Act. °°» 
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Cross references. — For waiver of immunodeficiency The 2003 amendment, effective June 20, 2003, added 
virus test, see 24-2B-2 NMSA 1978, Subsection E. 

The 2007 amendment, effective June 15, 2007, elim- The 2000 amendment, effective May 17, 2000, substi- 
inated the waiver of informed consent for testing if the tuted "Section 24-2B-2 NMSA 1978" for "Section 1 of the 
human immunodeficiency virus test is performed as part Human Immunodeficiency Virus Test Act" in the prelimi- 
of routine medical care or as a routine prenatal test, un- nary language of the section, deleted former Subsection D, 
less the pregnant woman chooses not to have the test per- concerning the testing of health care workers, and redes- 


formed. ignated former Subsection E as Subsection D. 


24-2B-5.1. Informed consent not required; testing of persons convicted 
of certain criminal offenses; responsibility to administer 
and pay for test. 


A. A test designed to identify the human immunodeficiency virus or its antigen or antibody 
may be performed, without the offender's consent, on an offender convicted pursuant to state law 
of any criminal offense: 

(1) involving contact between the penis and vulva; 

(2) involving contact between the penis and anus; 

(3) involving contact between the mouth and penis; 

(4) involving contact between the mouth and vulva; © 

(5) involving contact between the mouth and anus; or 

(6) when the court determines from the facts of the case that there was a transmission or 
likelihood of transmission of blood, semen or vaginal secretions from the offender to the victim. 

B. If consent to perform a test on an offender cannot be obtained pursuant to the provisions 
of Section 24-2B-2 or 24-2B-3 NMSA 1978, the district attorney or other prosecutorial authority 
shall, upon the request of the victim of a criminal offense described in Subsection A of this section, 
petition the court to order that a test be performed on the offender not later than forty-eight hours 
from the date of the court order. If the victim of the criminal offense is a minor or incompetent, 
the parent or legal guardian of the victim may request the district attorney or other prosecutorial 
authority to petition the court to order that a test be performed on the offender. The petition and 
all proceedings in connection with the petition shall be under seal. The results of the test shall be 
disclosed as soon as practicable and only to the offender and to the victim or the victim's parent 
or legal guardian. If the offender has a positive test result, both the offender and victim shall be 
provided with counseling, as described in Section 24-2B-4 NMSA 1978. — 

C. Ifthe offender is sentenced to imprisonment in a state corrections facility, the court's order 
shall direct the department of health to be responsible for the administration of and payment for 
the test and the lawful distribution of the test results. 

D. If the offender is convicted of a misdemeanor or petty misdemeanor offense or is convicted 
of a felony offense that is suspended or deferred, the court's order shall direct the department of 
health to be responsible for the administration of and payment for the test and the lawful distribu- 
tion of the test results. 

EK. Ifthe offender is a minor adjudicated as a delinquent child pursuant to the provisions of the 
Children's Code [Chapter 32A NMSA 1978] and the court transfers legal custody of the minor to 
the children, youth and families department, the court's order shall direct the children, youth and 
families department to be responsible for the administration of and payment for the test and the 

lawful distribution of the test results. 
' F. Ifthe offender is a minor adjudicated as a delinquent child pursuant to the provisions of the 
Children's Code and the court does not transfer legal custody of the minor to the children, youth 
and families department, the court's order shall direct the department of health to be pes SonMKIE 
for the administration of and payment for the test and the lawful distribution of the test results. 


History: 1978 Comp., § 24-2B-5.1, enacted by Laws or 24-28-38 NMSA 1978,", added’ “the district attorney 


1993, ch, 107, § 3; 2010, ch. 26, § 1. or other prosecutorial authority shall, upon the request 

The 2010 amendment, effective May 19, 2010, in Sub- of"; after "Subsection A of this section", deleted "may"; 

section A, after "may be performed, without", deleted "his" and after "performed on the offender", added "not later 

and added "the offender's"; in Subsection B, in the first than forty-eight hours from the date of the court order"; 

sentence, changed "When" to "If"; after "Section 24-2B-2 deleted the former second sentence, which provided that 
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the petition and all proceedings in connection therewith offender within ten days after the petition is filed by the 
shall be under seal; in the second sentence, added "If" and victim, parent or guardian; added the third sentence; in 
after "guardian of the victim may", added.,"request the the fourth sentence, after "test shall be disclosed", added 
district attorney or other prosecutorial authority to"; de- "as soon as practicable and"; and in the fifth sentence, 
leted the former third sentence, which provided that the | changed "When" to "If"; and in Subsections C, D, E and F, 
court shall order and the test shall be administered tothe - atthe beginning of each sentence, changed "When" to "If". 


24-2B-5.2. Informed consent not required; testing of persons formally 
charged for allegedly committing certain criminal offenses; 
responsibility to administer and pay for test. 


A. A test designed to identify the human immunodeficiency virus or its antigen or antibody 
may be performed, without the person's consent, on a person upon the filing of a complaint, infor- 
mation or an indictment alleging that the person committed a state criminal offense: 

(1) involving contact between the penis and vulva; 

(2) involving contact between the penis and anus; 

(3) involving contact between the mouth and penis; 
(4) involving contact between the mouth and vulva; or 
(5) involving contact between the mouth and anus. 

B. Ifconsent to perform a test on an alleged offender cannot be obtained at lo to the provi- 
sions of Section 24-2B-2 or 24-2B-3 NMSA 1978, the district attorney or other prosecutorial au- 
thority shall, upon the request of the victim of the alleged criminal offense described in Subsection 
A of this section, petition the court to order that a test be performed on the alleged offender not 
later than forty-eight hours from the date of the court order; provided that the same test is first 
performed on the victim of the alleged criminal offense. If the victim of the alleged criminal offense 
is a minor or incompetent, the parent or legal guardian of the victim of the alleged criminal offense 
may request the district attorney or other prosecutorial authority to petition the court to order 
that a test be performed on the alleged offender. The test may be performed on the alleged offender 
regardless of the result of the test performed on the victim of the alleged offense. 

C. The court may issue an order based on a finding of good cause after a hearing at which both 
the victim of the alleged criminal offense and the alleged offender have the right to be present. Dur- 
ing the hearing, only affidavits, counter affidavits and medical reports regarding the facts that sup- 
port or rebut the issuance of an order shall be admissible. The hearing shall be conducted within 
seventy-two hours after the district attorney or other prosecutorial authority petitions the court for 
the order. The petition and all proceedings in connection therewith shall be under seal. 

D. The results of the test shall be disclosed as soon as practicable and only to the Aen of- 
fender and to the victim of the alleged criminal offense or the victim's parent or legal guardian. 
When the victim.of the alleged criminal offense or the alleged offender has a positive test result, 
both the alleged offender and the victim of the alleged criminal offense shall be provided with 
counseling, as described in Section 24-2B-4 NMSA 1978. 

K. The court's order shall direct the department of health to be responsible for the administra- 
tion of and payment for the test and the lawful distribution of the test results. 

F. A prosecuting attorney may not use in a criminal proceeding arising out of the alleged crimi- 
nal offense the fact. that a test was administered to the alleged offender or the results of the test. 

G. The provisions of this section shall not affect the rights and remedies available to the victim 
of the alleged criminal offense and alleged offender in any civil action. 

H. The administration of a test to an alleged offender pursuant to the provisions of this eecHOn 
shall not preclude the subsequent administration of follow-up tests pursuant to the provisions of 
Section 24-2B-5.1 NMSA 1978. 


History: 1978 Comp., § 24-2B-5.2, enacted by Laws without", deleted "his" and added "the person's"; in Sub- 


1996, ch. 80, § 8; 2010, ch. 26, § 2. section B, in the first sentence, after "Section 24-2B-2 or 

Cross references. — For testing for sexually transmit- 24-2B-8 NMSA 1978,", added "the district attorney or 

ted diseases of persons charged with committing certain other prosecutorial authority shall, upon the request of"; 

criminal offenses, see 24-1-9.2 NMSA 1978. after "Subsection A of this section;", deleted "may"; after 

The 2010 amendment, effective May 19, 2010, in Sub- "petition the court", deleted "through the prosecuting of- 

section A, in the introductory sentence, after "performed, fice or personally"; and after "performed on the alleged 
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offender", added "not later than forty-eight hours from the 
date of the court order"; deleted the former second sen- 
tence, which provided that the test may be performed on 
the alleged offender regardless of the result of the test 
performed on the victim; in the second sentence, after 
"legal guardian of the victim of the alleged criminal of- 
fense may", added "request the district attorney or other 
prosecutorial authority to"; and added the third sentence; 
in Subsection C, in the third sentence, after "seventy-two 


HUMAN IMMUNODEFICIENCY VIRUS TESTS 


24-2B-6 


offense" and added "district attorney or other prosecuto- 
rial authority", deleted the former fifth sentence, which 
provided that the court shall issue the order and the test 
shall be administered within ten days after the petition is 
filed by the victim, parent or guardian; in Subsection D, 
in the first sentence, after "test shall be disclosed", added 
"as soon as practicable and"; and in Subsection H, after 
"subsequent administration of", deleted "another test" 
and added "follow-up tests". 


hours after the", deleted "victim of the alleged criminal 


24-2B-5.3. Informed consent not required; testing of persons who are 
source individuals. 


A. As used in this section: / 

(1) "exposed individual" means a health care provider, first responder or other person, 
including an employee, volunteer or independent contracted agent of a health care provider or 
law enforcement agency, while acting within the scope of his employment; or a person who, while 
receiving services from a health care provider, is significantly exposed to the blood or other poten- 
tially infectious material of another person, when the exposure is proximately the result of the 
activity of the exposed individual or receipt of health care services from the source individual; 

(2) "significantly exposed" means direct contact with blood or other potentially infectious 
material of a source individual in a manner that is capable of transmitting the human immunode- 
ficiency virus; and 

(3) "source individual" means a person whose blood or other potentially infectious mate- 
rial may have been or has been the source of a significant exposure. 

B. A test designed to identify the human immunodeficiency virus or its antigen or antibody 
may be performed without the consent of a source individual when an exposed individual is sig- 
nificantly exposed. 

C. If consent to perform a test on a source individual cannot be obtained pursuant to the provi- 
sions of Section 24-2B-2 or 24-2B-3 NMSA 1978, the exposed individual may petition the court to 
order that a test be performed on the source individual; provided that the same test shall first be 
performed on the exposed individual. The test may be performed on the source individual regard- 
less of the result of the test performed on the exposed individual. If the exposed individual is a 
minor or incompetent, the parent or guardian may petition the court to order that a test be per- 
formed on the source individual. 

D.. The court may issue an order based on a finding of good cause after.a hearing at which both 
the source individual and the exposed individual have the right to be present. The hearing shall 
be conducted within seventy-two hours after the petition is filed. The petition and all proceedings 
in connection with the petition shall be under seal. The test shall be administered on the source 
individual within three days after the order for testing is entered. 

E. The results of the test shall be disclosed only to the source individual and the exposed or 
the exposed individual's parent or guardian. When the source individual or the exposed individual 
has a positive test result, both shall be provided with counseling as provided in Section 24-2B-4 
NMSA 1978. ) 


History: 1978 Comp., § 24-2B-5.3, enacted by Laws 
2000, ch. 36, § 3. 


24-2B-6. Confidentiality. 


A. No person or the person's agents or employees who require or administer the test shall 
disclose the identity of any person upon whom a test is performed or the result of such a test in a 
manner that permits identification of the subject of the test, except to the following persons: 

(1) the subject of the test or the subject's legally authorized representative, guardian or 
legal custodian; 

(2) any person designated in a legally effective release of the test results executed prior to 
or after the test by the subject of the test or the subject's legally authorized representative; 
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(3) an authorized agent, a credentialed or privileged physician or employee of a health 
facility or health care provider if the health care facility or health care provider itself is authorized 
to obtain the test results, the agent or employee provides patient care or handles or processes spec- 
imens of body fluids or tissues and the agent or employee has a need to know such information; 

(4) ‘the department of health in accordance with reporting requirements established by 
regulation; 

(5) the department of health for the purpose of eroding partner services; 

(6) a health facility or health care provider that procures, processes, distributes or uses: 

(a) a human boay part from a deceased Peteor with respect to medical information 
regarding that person; 

(b) semen provided prior to the effective date of the Human incmatmedeficicncy Virus 
Test Act for the purpose of artificial insemination; 

(c) blood or blood products for transfusion or injection; or 

(d) human body parts for transplant with respect to medical information regarding 
the donor or recipient; 

(7) health facility staff committees or accreditation or oversight review organizations that 
are conducting program monitoring, program evaluation or service reviews, so long as any identity 
remains confidential; 

(8) ‘authorized medical or epidemiological researchers who may not further disclose any 
identifying characteristics or information; and 

(9) for purposes of application or reapplication for insurance coverage, an insurer or rein- 
surer upon whose request the test was performed. 

B. The department of health may disclose human immunodeficiency ' virus test results, Anglud- 
ing the identity of any person upon whom a test is performed: 

(1) to the subject of the test c or the subject's legally authorized representative, Regs or 
legal custodian; 

(2) to the person who ordered the test or that person's agents or employees; 

(3) in the conduct of public health practice, to appropriate municipal, county, state, federal 
or tribal public health agencies having at least equivalent security and confidentiality standards 
for human immunodeficiency virus test results as maintained by the department of health; and 

(4) to health care personnel where necessary to protect the health of the individual who is 
the subject of the test or an individual who was significantly exposed to the subject of the test, pro- 
vided that the health care personnel first provide to the department of health for review relevant 
medical records or other written attestations that document the need for access to the person’ s 
confidential human immunodeficiency virus test results. 

C. For the purposes of this section: 

(1) "partner services" means a protocol that the ieBad ean of health establishes by regu- 
lation similar to those protocols and regulations for other reportable sexually transmitted diseases 
for contacting individuals whom it identifies to be at risk of human immunodeficiency virus infec- 
tion due to contact with an individual whom it has identified, through reporting made pursuant to 
Paragraph (4) or (5) of Subsection A of this section, as having been infected with human immuno- 
deficiency virus; 

(2) "test" means a procedure that definitively diagnoses the presence of human immuno- 
deficiency virus infection, either through the detection of the virus itself or the detection of anti 
bodies against the virus; and 

(3) "public health practice" means a population-based activity or individual effort aimed 
primarily at the prevention of injury, disease or premature mortality or the promotion of health in 
a community, including: | 

(a) surveillance and response; and: 
(b) developing public health policy. 


History: Laws 1989, ch. 227, § 6; 1997, ch,.214, § 1; immunodeficiency virus test results for the purpose of 
2010, ch. 4, § 1; 2018, ch, 72, § 2. conducting human immunodeficiency virus surveillance, 
The 2018 amendment, effective March 29, 2013, au- investigation and intervention; added Subsection B; and 
thorized the department of health to disclose human added Paragraph (3) of Subsection ©. 
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The 2010 amendment, effective May 19, 2010, added 
Paragraph (5) of Subsection A, renumbered the succeed- 
ing paragraphs, and added Subsection B. 

The 1997 amendment, effective June 20, 1997, re- 
wrote Subsection D. 


ANNOTATIONS 


HARM REDUCTION 


24-2B-9 


Parties Who Unknowingly May Be At Risk of Contracting 
HIV From a Patient," see 26 N.M.L. Rev. 481 (1996). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — State 
statutes or regulations expressly governing disclosure of 
fact that person has tested positive for human immuno- 
deficiency virus (HIV) or acquired immunodeficiency syn- 
drome (AIDS), 12 A.L.R.5th 149. 


Law reviews. — For comment, "Sex, Lies, and Law- 
suits: A New Mexico Physician's Duty to Warn Third 


24-2B-7. Disclosure statement. 


No person to whom the results of a test have been disclosed may disclose the test results to 
another person except as authorized by the Human Immunodeficiency Virus Test Act. Whenever 
disclosure is made pursuant to that act, it shall be accompanied by a statement in writing that 
includes the following or substantially similar language: "This information has been disclosed to 
you from records whose confidentiality is protected by state law. State law prohibits you from mak- 
ing any further disclosure of such information without the specific written consent of the person 
to whom such information pertains, or as otherwise permitted by state law. A person who makes 
an unauthorized disclosure of this information is guilty of a petty misdemeanor and shall be sen- 
tenced to imprisonment in the county jail for a definite term not to exceed six months or the pay- 
ment of a fine of not more than five hundred dollars ($500), or both." 


History: Laws 1989, ch. 227, § 7; 1996, ch. 80, § 9. 

The 1996 amendment, effective July 1, 1996, added 
the second sentence to the quoted language and made a 
stylistic change in the second sentence. 


ANNOTATIONS 


Law reviews. — For comment, "Sex, Lies, and Law- 
suits: A New Mexico Physician's Duty to Warn Third Par- 
ties Who Unknowingly May Be At Risk of Contracting 
HIV From a Patient," see 26 N.M.L. Rev. 481 (1996). 


24-2B-8. Disclosure. 


Nothing in the Human Immunodeficiency Virus Test Act shall be construed to prevent a person 
who has been tested from disclosing in any way to any other person his own test results. Any vic- 
tim of an alleged criminal offense who receives information pursuant to Section 24-2B-5.2 NMSA. 
1978 may disclose the test results as is reasonably necessary to protect his health and safety or 
the health and safety of his family or sexual partner. 


History: Laws 1989, ch. 227, § 8; 1996, ch. 80, § 10. The 1996 amendment, effective July 1, 1996, substi- 


tuted "Disclosure" for "Self-disclosure" in the section head 
and added the last sentence, 


24-2B-9. Penalty. 


A person who makes an unauthorized disclosure of the results of a test designed to identify the 
human immunodeficiency virus or its antigen or antibody is guilty of a petty misdemeanor and 
shall be sentenced to imprisonment in the county jail for a definite term not to exceed six months 
or the payment of a fine of not more than five hundred dollars ($500), or both. 


History: 1978 Comp., § 24-2B-9, enacted by Laws 
1996, ch. 80, § 11. 


ARTICLE 2C 
Harm Reduction 


Sec, Sec. 
24-2C-1. Short title. 24-2C-5. Program. 
24-2C-2, Repealed. — 24-2C-6. Repealed. 
24-2C-3. Definitions. 
24-2C-4. Harm reduction program created; department 

responsibilities, 
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24- 2C- 1. Short title. 


HEALTH AND SAFETY 


24-2C-4 


Sections 1 through 6 [24-2C-1 through 24-2C-6 NMSA 1978] of sing) act may be cit LeeE as the 


"Harm. Reduction Act". 


History: Laws 1997, ch. 256, § 1. 


24-2C-2. Repealed. 


Repeals. — Laws 2022, ch. 4, § 5 repealed 24-2C-2 
NMSA 1978, as enacted by Laws 1997, ch. 256, § 2, re- 
lating to. purpose, effective May 18, 2022. For provisions 


As. used in the Harm Reduction Act: 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com, 


A. "department" means the department of health; and 
B. "participant" means a person who receives supplies or devices or services ilgcdiaiaice sie the 


harm reduction program, 


History: Laws 1997, ch, 256, § 3; 2022, ch. 4, § 1.. 

The 2022 amendment, effective May 18, 2022, revised 
the definition of "participant," and removed the defini- 
tion of "program," as used in the Harm Reduction Act; in 
Subsection B, after "'participant'", deleted "or 'client'", and 
after "means", deleted "an intravenous drug user who ex- 
changes a used hypodermic syringe, needle or other object 


used to inject: controlled substances or controlled sub- 
stance analogs into the human body for a sterile hypoder- 
mic syringe and needle in compliance with the procedure 
of the program; and" and added "a person who receives 
supplies or devices or services provided by the harm re- 
duction program", and deleted former Subsection C, which 
defined "program". 


24-2C-4. Harm reduction program created; department responsibilities. 


A. The department shall: 


(1) establish and administer a program that shall be known as the Pies reduction pro- 
gram" to reduce overdose mortality and other negative health outcomes associated with drug use; 
(2) pursuant to rules established by the department, qualify persons as harm reduction 
program participants, issue a document that identifies the bearer of the document as a participant 
and provide the bearer of the document with access to supplies, devices or services provided by the 


program; 


(3) compile data to assist i in ploethibng and evaluating efforts to combat cveniods mortality 
and other negative health outcomes associated with drug use; and 
(4) make an annual report, including legislative recommendations, to. the legislative 
health and human services committee by October 1 each year. 
B. The department shall appoint an advisory committee to include representation from: 


(1) the office of the attorney general; 


(2) the New Mexico state police division of the a Fhe lates of public safety; 
(3) the infectious disease prevention and control bureau of the department; 
(4) the director of the epidemiology and response division of the geparmens or the direc 


tor's designee; 


(5) a medical officer of the public health division of the department; and 
(6) other persons or representatives as chosen by the secretary of health to ensure a thor- 
ough and unbiased evaluation of the program established under the Harm Reduction Act. 


C. The advisory committee shall: 


(1) develop policies and procedures for evaluation of the harm reduction program; 

(2) develop criteria for data collection and program evaluation; and 

(3) meet as necessary to monitor and analyze data and produce a report on the harm re- 
duction program's impact on overdose mortality and other negative health outcomes associated 


with drug use. 


D. The department may contract with private providers to operate the harm Ped uetibtt program. 
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E. The department shall promulgate rules as necessary for the administration of the Harm 
Reduction Act, including developing criteria for the types of supplies or devices provided pursuant 
to the harm reduction program and standards for distribution of those supplies or devices through 
that program. The criteria and standards shall be developed to provide supplies and devices in 
order to reduce: 

(1) cases of negative health outcomes associated with drug use, such as overdoses or the 
spread of infectious disease; and 

(2) harm by promoting reduced use of non-sterile items and improving participant engage- 
ment in harm reduction services and prevention education. 


History: Laws 1997, ch. 256, § 4; 2022, ch. 4, § 2. "that shall be known as the ‘harm reduction program' to . 


The 2022 amendment, effective May 18, 2022, revised reduce overdose mortality and other negative, health out- 
the purpose of the harm reduction program from simply comes associated with drug use", added a new Paragraph 
a needle exchange program to include reducing overdose A(2) and redesignated former Paragraphs A(2) and A(3) 
mortality and other negative health outcomes associ- as Paragraphs A(3) and A(4), respectively, in Paragraph 
ated with drug use, required the department of health to A(3), after "efforts to combat", deleted "the spread of blood 
qualify participants for services and to provide partici- borne diseases" and added "overdose mortality and other 
pants with a document. identifying them as participants negative health outcomes associated with drug use"; in 
of the harm reduction program, changed a member of Subsection B, in the introductory paragraph, deleted 
the advisory committee from the HIV bureau to the in- "Within thirty days of the effective date of the Harm Re- 
fectious disease prevention and control bureau, revised duction Act", in Paragraph B(3), deleted "human immuno- 
the advisory committee's duties to include monitoring deficiency virus sexually transmitted disease" and added 
the program's activities and reporting on its impact on "infectious disease prevention and control", in Paragraph 
overdose mortality and other negative health outcomes B(4), after "epidemiology", added "and response"; in Sub- 
associated with drug use, and required the department of section C, Paragraph C(3), after "meet as necessary to", 
health to promulgate rules for the administration of the added "monitor and", after "analyze data") deleted "and 
Harm Reduction Act; in Subsection A, Paragraph A(1), monitor", and after "harm reduction", deleted "program" 
after “establish and administer a", deleted "harm reduc- and added "program's impact on overdose mortality and 
tion", after "program", deleted “for the purpose of sterile other negative health outcomes associated with drug use"; 


hypodermic syringe and needle exchange" and added and added Subsection E. 


24-2C-5. Program. 


The harm reduction program shall provide participants with: 
A. sterile hypodermic syringes and needles in exchange for used hypodermic syringes, needles or 
other objects used to inject controlled substances or controlled substance analogs into the human body; 
B. other objects used to prepare or consume controlled substances or controlled substance analogs; 
C. supplies or devices used for testing controlled substances or controlled substance analogs 
for potentially dangerous adulterants; 
D. supplies or devices approved by the department for distribution in | accordance with rules 
established pursuant to Subsection E of Section 24-2C-4 NMSA 1978; 
EK. education on the prevention of: 
(1) the transmission of the human immunodeficiency virus and hepatitis B and C; and 
(2) drug overdose mortality and other negative health outcomes; and 
F._referral to substance abuse treatment services. , 


s History: Laws 1997, ch. 256, § 5; 2022, ch. 4, § 3. negative health. outcomes; in the introductory clause, af- 


The 2022 amendment, effective May 18, 2022, ter "The", added "harm reduction", and after "shall pro- 
amended the existing provision that required the harm vide", added "participants with"; added new Subsections 
reduction program to, provide participants with sterile B through D and, redesignated former Subsections B and 
hypodermic syringes to include providing participants C as Subsections E and F, respectively; in Subsection E, in 
with other objects used to prepare or consume controlled the introductory clause, after "education", deleted "to par- 
substances, supplies or devices used for testing controlled ticipants" and after'"on", added "the prevention of", added 
substances for potentially dangerous adulterants, and new paragraph designation "(1)" and Paragraph EK(2), in 
supplies or devices as needed to prevent overdose and Paragraph K(1), after "B and C", deleted "and prevention 
infection, and required that the program educate partici- measures"; and in Subsection i after "services", deleted 
pants on prevention of drug overdose mortality and other ~~ — "for participants", 


24-2C-6. Repealed. 


Repeals. — Laws 2022, ch. 4, § 5 repealed 24-2C-6 2022. For provisions of former section, see the 2021 NMSA 
NMSA 1978, as enacted by Laws 1997, ch. 256, § 6, relat- 1978 on NMOneSource.com. 
ing to immunity from criminal liability, effective May 18, 
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ARTICLE 2D 
e e 
Pain Relief 

Sec. Sec. 
24-2D-1. Short’ title. 24-2D-5.2. Overdose prevention =e pain management 
24-2D-2. Definitions. advisory council created; duties. 
24-2D-3. Disciplinary action; evidentiary requirements. 24-2D-6. Scope of act. 
24-2D-4, Disciplinary action; prohibitions. 24-2D-7. Requirements for health care providers who 
24-2D-5, Notification. prescribe, distribute or dispense opioid an- 
24-2D-5,1. Pain management continuing education. algesics. 


Chapter 24, Article 2D NMSA 1978 may be cited as the "Pain Relief Act". 


History: Laws 1999, ch. 126, § 1; 2019, ch. 94, § 1. The 2019 amendment, effective June 14, 2019, changed 
"This act" to "Chapter 24, Article 2D NMSA 1978", 


24-2D-2. Definitions. 


As used in the Pain Relief Act: 

A. "accepted guideline” means the most current clinical pain management guideline devel- 
oped by the American geriatrics society or the American pain society or a clinical pain manage- 
ment guideline based on evidence and expert opinion that has been accepted by the New Mexico 
medical board; 

B. "acute pain" means the normal, predicted physiological response to a noxious chemical or 
thermal or mechanical stimulus, typically associated with invasive procedures, trauma or pee 
and generally time-limited; 

C. "board" means the licensing board of a health care provider; 

D. "chronic pain" means pain that persists after reasonable medical efforts have been made 
to relieve the pain or its cause and that continues, either continuously or episodically, for longer 
than three consecutive months. "Chronic pain” does not include pain associated with a terminal 
condition or with a progressive disease that, in the normal course of progression, may reasonably 
be expected to result in a terminal condition; 

E. "clinical expert" means a person who by reason of specialized education or substantial rel- 
evant experience in pain management has knowledge regarding current standards, practices and 
guidelines; 

F, "disciplinary action" means any formal action taken by a board against a health care pro- 
vider, upon a finding of probable cause that the health care provider has engaged 1 in conduct that 
violates the board's practice act; 

G. "health care provider" means a person who is licensed or otherwise authorized by law to 
provide health care in the ordinary course of business or practice of the person's profession and 
who has prescriptive authority within the limits of the person's license; _ 

H. "opioid analgesic" means buprenorphine, butorphanol, codeine, hydrocodone, hydromor- 
phine, levorphanol, meperidine, methadone, morphine, nalbuphine, oxycodone, oxymorphone, pen- 
tazocine and propoxyphene as well as their brand names, isomers and combinations; 

I. "opioid antagonist" means a drug approved by the federal food and drug administration that 
when administered negates or neutralizes in whole or in part the pharmacological effects of an 
opioid analgesic in the body, including naloxone and such other medications approved by the board 
of pharmacy for the reversal of opioid analgesic overdoses; 

J. "pain" means acute and chronic pain; and 

K. "therapeutic purpose" means the use of pharmaceutical and non-pharmaceutical medical 
treatment that conforms substantially to accepted guidelines for pain management. . 


History: Laws 1999, ch. 126, § 2; 2005, ch. 140, § 1; The 2019 amendment, effective June 14, 2019, de- 
2012, ch. 41, § 1; 2019, ch. 94, § 2. fined "opioid analgesic" and "opioid antagonist" as used in 
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the Pain Relief Act; added new Subsections H and I and 
redesignated former Subsections H and I as Subsections 
J and K, respectively. 

The 2012 amendment, effective May 16, 2012, re- 
defined "accepted guideline"; defined "acute pain" and 
"chronic pain"; redefined "pain"; in Subsection A, after 
"means", deleted the former definition, which defined "ac- 
cepted guideline" as a practice guideline developed by a 
national organization, society or governmental agency 
and added the current language; added a new Subsection 
B; relettered former Subsection B as new Subsection C; 
added a new Subsection D and relettered the succeeding 
subsections accordingly; in Subsection F, after "violates 
the", deleted "provider's respective"; and in Subsection 
H, after the word "means", deleted the former definition, 


PAIN RELIEF 


24-2D-4 


which defined "pain" as serious bodily discomfort that re- 
quired the services of a health care provider to alleviate 
and added the existing language. 

The 2005 amendment, effective June 17, 2005, de- 
fined "accepted guideline" in Subsection A to include a 
guideline developed by a national joint commission on ac- 
creditation of health care organizations and other boards 
of health care providers with prescriptive authority; de- 
fined "disciplinary action" in Subsection D, to mean a 
violation of the health care provider's respective board's 
practice act; deleted the definition of "intractable pain" in 
former Subsection F and added a definition of "pain" in 
subsection to mean a condition of bodily sensation of seri- 
ous physical discomfort that requires health care provider 
service to alleviate. 


24-2D-3. Disciplinary action; evidentiary requirements. 


A. A health care provider who prescribes, dispenses or administers medical treatment for the 
purpose of relieving pain and who can demonstrate by reference to an accepted guideline that the 
provider's practice substantially complies with that guideline and with the standards of practice 
identified in Section 24-2D-4 NMSA 1978 shall not be disciplined pursuant to board action or crimi- 
nal prosecution, unless the showing of substantial compliance with an accepted guideline by the 
health care provider is rebutted by clinical expert testimony. If no currently accepted guidelines 
are available, then rules issued by the board may serve the function of such guidelines for purposes 
of the Pain Relief Act. The board rules shall conform to the intent of that act. Guidelines estab- 
lished primarily for purposes of coverage, payment or reimbursement do not qualify as an "accepted 
guideline" when offered to limit treatment options otherwise covered within the Pain Relief Act. 

B. In the event that a disciplinary action or criminal prosecution is pursued, the board or prosecu- 
tor shall produce clinical expert testimony supporting the finding or charge of violation of disciplinary 
standards or other legal requirements on the part of thé health care provider. A showing of substan- 
tial compliance with an accepted guideline shall only be rebutted by clinical expert testimony. 

C.. The provisions of this section apply to health care providers in the treatment of pain, re- 
gardless of a patient's prior or current chemical dependency or addiction. Each board shall adopt 
rules establishing standards and procedures for the application of the Pain Relief Act, including 
pain management for patients with substance use disorders. 

D. In an action brought by a board against a health care provider based on treatment of a pa- 
tient for pain, the board shall consider the totality of the circumstances and shall not use as the 
sole basis of the action: 

(1) a patient's age; 

(2) a patient's diagnosis; 

(8) a patient's prognosis; 

(4) a patient's history of drug abuse; 

(5) the absence of consultation with a pain specialist; or 
(6) the quantity of medication prescribed or dispensed. 


History: Laws 1999, ch, 126, § 3; 2005, ch. 140, § 2; 
2012, ch. 41, § 2. 
The 2012 amendment, effective May 16, 2012, re- 


quired the boards to adopt standards and procedures © 


for pain management for patients with substance use 
disorders and in Subsection C, in the second sentence, 
after "Pain Relief Act, including", deleted "the care and 


treatment of chemically dependent individuals" and 
added the remainder of the sentence. 
The 2005 amendment, effective June 17, 2005, 


‘added Subsection D to provide that in an action brought 


by the board against a health care provider based on 
treatment of a patient for pain, the board shall not base 
its decision solely on the factors listed in Subsection 
D(1) through 6). 


24-2D-4. Disciplinary action; prohibitions. 


Nothing in the Pain Relief Act shall prohibit discipline or prosecution of'a health care provider for: 
A. . failing to maintain complete, accurate and current records documenting the physical exami- 
nation and medical history of the patient, the basis for the clinical diagnosis of the patient and the 


treatment plan for the patient; 
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B. writing false or fictitious prescriptions for controlled substances scheduled in the federal 
Comprehensive Drug Abuse Prevention and Control Act of 1970 or Sections 26-1-23 and 30-31-18 


NMSA 1978; 


C. prescribing, ndrninitetantg § or dispensing pharmaceuticals in volatiod of the provisions of 
the federal Comprehensive Drug Abuse Prevention and Control Act of 1970 or Sections 26-1-23 


and 30-31-18 NMSA 1978; or 


D. diverting medications prescribed for a patient 46 the provider's personal use or to other 


persons, . 


History: Laws 1999, ch: 126, § 4, 


24-2D-5. Notification. 


Cross references. — For the federal Comprehensive 
Drug Abuse Prevention and Control Act of 1970, see 21 
U.S.C. § 801 et seq. 


The board shall notify the following persons of the Pain Relief Act and accepted guidelines: 
A: health care providers under-its jurisdiction; and ‘A 
B. -a health care provider being investigated’ by the board in relation to the provider 8 pain 


management practices. 


History: Laws 1999, ch. 126, § 5; 2012, ch. 41, § 3. 


The 2012 amendment, effective May 16, 2012, pro- ° 


vided for notice of the act and accepted guidelines; in the 
introductory sentence, after,"The board shall", deleted 
"make reasonable efforts to" and after "notify", added 
"the following persons of the Pain Relief Act and ac- 


~ deleted "of the existence of the Pain Relief Act and inform 


any" and added "and"; and in Subsection B, after "pro- 
vider", added "being", after "investigated", added "by the 
board", after "provider's", added "pain management" and 
after "practices", deleted "in the management of, pain of 
the existence of the act”. 


cepted guidelines"; in Subsection A,/after "its jurisdiction", 


24-2D-5,1. Pain management continuing education, 


A board shall require non-cancer pain management continuing education as determined by its 
rules for health care providers under the board's jurisdiction who hold a federal drug matte 
administration registration and MOODEOEE | to prescribe opioids. 


History: Laws 2005, ch. 140, § 4; 2012, ch. 41, § 4. 

The 2012 amendment, effective May 16, 2012, re- 
quired non-cancer pain management. continuing educa- 
tion and after "A board shall", deleted "encourage" and 
added "require non-cancer", after "continuing education", 


added "as determined by its rules", after "by its rules for", 
deleted "all", after "health care providers’, deleted. "who 
have prescriptive authority and who treat patients with 
pain" and added the remainder of the sentence, , 


24-2D-5.2. Overdose prevention and pain management advisory council 
created; duties. 


A. The "overdose prevention and pain management advisory council" is created,and-shall be 
administratively attached to the department of health. Members of the council shall be appointed 
by the governor to consist of one representative each from the department of health; the human 
services department, the department of public safety, the New Mexico medical board, the board 
of nursing, the board of pharmacy, the board of acupuncture and oriental medicine, the New Mex- 
ico! board of dental health care, the chiropractic board, the university of New Mexico health sci- 
ences center, a harm reduction organization, a third-party payer, a statewide medical association, 
a statewide association of pharmacists, a statewide association of nurse practitioners, a statewide 
association of certified registered nurse anesthetists and a statewide association of osteopathic 
physicians; one person who is a pain management specialist; one person who is an addiction spe- 
cialist; one person who is a consumer health care advocate; and one person who has 1 no direst ties 
or pecuniary interest in the health care field. i 

B. The council shall meet at least quarterly to review the current status of eodndede preven- 
tion and current pain management practices in New Mexico and national overdose prevention and 
pain management standards and educational efforts for both consumers and professionals. The 
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council shall also make recommendations regarding overdose prevention and pain management 
practices. The council may create subcommittees as needed. Members who are not public employ- 
ees shall receive per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 to 10- 


8-8 NMSA 1978]. Public employee members shall receive mileage from their respective employers 


for attendance at council meetings. 


History: Laws 2005, ch. 140, § 3; 2012, ch. 41, § 5; 
2018, ch. 12, § 1; 2021, ch. 54, § 8. 

The 2021 amendment, effective June 18, 2021, re- 
moved the board of osteopathic medicine from the list of 
state agencies from which a representative is to be ap- 
pointed to the overdose prevention and pain management 
advisory council"; and in Subsection A, after "the board of 
pharmacy", deleted "the board of osteopathic medicine". 

The 2018 amendment, effective May 16, 2018, revised 
the name of the overdose prevention and pain manage- 
ment advisory council, added representatives of certain 
state agencies, organizations and specialties to the advi- 
sory council's membership, and clarified the duties of the 
advisory council; in the catchline, deleted "Prescription 
drug misuse and"; in Subsection A, after "The", deleted 
"prescription drug misuse and", after "the department of 
health", added "the human services department, the de- 
partment of public safety", after "board of osteopathic", 
deleted "medical examiners" and added "medicine", after 
"dental health care, the", deleted "board of", after "chi- 
ropractic", deleted "examiners" and added "board", after 
"health sciences center", added "a harm reduction organi- 
zation, a third-party payer", and after "pain management 
specialist", added "one person who is an addiction special- 
ist"; and in Subsection B, after "current status of", deleted 
"prescription drug misuse and", after "New Mexico and 
national", deleted "prescription drug misuse and", and 
after "The council shall also", deleted "recommend pain 


24-2D-6. Scope of act. 


management and clinical guidelines" and added "make 
recommendations regarding overdose prevention and 
pain management practices, The council may create sub- 
committees as needed". 

The 2012 amendment, effective May 16, 2012, 
changed the name and composition of the pain manage- 
ment advisory council; in the title added "Prescription 
drug misuse and overdose prevention and"; in Subsec- 
tion A, in the first sentence, after "The", added "prescrip- 
tion drug misuse and overdose prevention and"; in the 
second sentence, after "one representative each from 
the" added "department of health, the"; after "orien- 
tal medicine", added "the New Mexico board of dental 
health care, the board of chiropractic examiners"; af- 
ter "osteopathic physicians", added "one person who is 
a pain management specialist"; and after "health care 
advocate; and", deleted "three persons" and added "one 
person"; and in Subsection B, in the first sentence, af- 
ter "quarterly to review", added "the current status of 
prescription drug misuse and overdose prevention and"; 
after "New Mexico and national", added "prescription 
drug misuse and overdose prevention and"; and after 
"professionals", deleted "and" and added a period; and in 
the second sentence, added "The council"; after "shall", 
added "also"; after "pain management", added "and 
clinical"; and after "guidelines", deleted "for each health 
care profession licensed in New Mexico with prescrip- 
tive authority to its respective board". 


Nothing in the Pain Relief Act shall be construed as expanding the authorized scope of practice 


of health care providers. 
History: Laws 1999, ch. 126, § 6. 


24-2D-7. Requirements for health care providers who prescribe, 


distribute or dispense opioid analgesics. 


A. A health care provider who prescribes, distributes or dispenses an opioid analgesic for the 
first time to a patient shall advise the patient on the risks of overdose and inform the patient of 
the availability of an opioid antagonist. With respect to a patient to whom an opioid analgesic has 
previously been prescribed, distributed or dispensed by the health care provider, the health care 
provider shall advise the patient on the risks of overdose and inform the patient of the availability 
of an opioid antagonist on the first occasion that the health care provider prescribes, distributes or 
dispenses an opioid analgesic each calendar year. 

B. A health care provider who prescribes an opioid analgesic for a patient shall co-prescribe an 
opioid antagonist if the amount of opioid analgesic being prescribed is at least a five-day supply. 
The prescription for the opioid antagonist shall be accompanied by written information regarding 
the temporary effects of the opioid antagonist and techniques for administering the opioid an- 
tagonist. That written information shall contain a warning that a person administering the opioid 
antagonist should call 911 immediately after administering the opioid antagonist. 


History: Laws 2019, ch. 94, § 3. 
Effective dates. — Laws 2019, ch. 94 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 
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HEALTH AND SAFETY 24-3-1 


' » ARTICLE 2E 
Testing for Viral Hepatitis singe. 


Sec. 
24-2K-1. Repealed. 
24-2H-2. Repealed. 


24-2K-1. Repealed. 


Repealed. — Laws 2013, ch. 28, § 1 repealed 24-2E-1 
NMSA 1978, as enacted by Laws 2001, ch. 1386, § 1, re- 
lating to testing of persons for hepatitis, consent not 


24-2K-2. Repealed. 


Repealed. — Laws 2013, ch, 28, § 1 repealed 24-2E-2 
NMSA 1978, as enacted by Laws 2001, ch. 186, § 2, re- 
lating to confidentiality, effective June 14, 2013. For 


24-2E-3. Repealed. 


Repealed. — Laws 2013, ch. 28, § 1 repealed 24-2E-3 
NMSA 1978, as enacted by Laws 2001, ch. 136, § 3, re- 
lating to penalties, effective June 14, 2013. For provisions 


Sec. 
24-2E-3. Repealed. 


required, effective June 14, 2013, For provisions of former 
section, see the 2012 NMSA 1978 on NMOneSourceicom. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com, 


of former section, s see the 2012 NMSA 1978 on NMOneS- 
ource.com. 


ARTICLE 3 
Sickle Cell Trait and Sickle Cell Anemia 


Sec. 
24-3-1. Sickle cell trait and sickle cell anemia; education; 
diagnosis. 


24-3-1. Sickle cell trait and sickle cell anemia; education; diagnosis. 


A. The health services division [public health division] of the health and environment depart- 
ment [department of health] shall provide by regulation procedures to establish, maintain, pro- 
mote and effectuate a program designed to educate the general public ‘and public and private 
school students regarding the nature and inheritance of sickle cell trait and sickle cell anemia. 
The division shall consult and advise the state board of education [public education department] 
concerning development and use of informational and educational materials relating to.sickle cell 
trait and sickle cell anemia. _ 

B: The health services division [public health division] of the health and environment depart- 
ment [department of health] shall provide by regulation for diagnosis of sickle cell trait and sickle 
cell anemia. Regulations shall provide for, among other things: 

(1) the making available to all physicians by the health services, division [public health 
division] of current information concerning the nature, effects, diagnosis and treatment of sickle 
cell trait and sickle cell anemia; 

(2) the testing of all school-age children who may be susceptible to sickle cell trait and 
sickle cell anemia, at least once, as a part of the school health program; and 

__ (8) the making available without cost to any. person unable to afford the services ofa phy- 
sician, tests to diagnose sickle cell trait and sickle cell anemia, 


History: 1953 Comp., § 12-3-45, enacted by Laws 
1973, ch, 300, § 1; 1977, ch. 253, § 25. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 
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Laws 1991, ch. 25;'§ 16 repealed former 9-7-4 NMSA 
1978, relating to the health and environment depart- 
ment and enacted a new 9-7-4 NMSA 1978 which created 
the department of health. Section 9-7-5 NMSA 1978, as 
amended by Laws 1991, ch. 25, § 17, made the secretary of 
health the administrative head of the department. 

Laws 2004, ch. 27, § 27 provided that all references in 
law to the state board of education shall be deemed ‘to be 
references to the public education department. 


DEPARTMENT.OF HEALTH EDUCATION 


24-3B-2 


Subsection B of 9-7-4 NMSA°‘1978 provided: that ‘all 
references to the "health services division" shall be con- 
strued to be references to the "public health division". 

Cross references. — For education and testing relat- 
ing to phenylketonuria, see 24-1-6 NMSA 1978. 

For public education saiere sit see poche ptem 9, Article 
24 NMSA 1978, 


ARTICLE 8A 006) ey 
Certificates of Need for New Health Services 
(Repealed by Laws 1981, ch. 300, § 9.): 


24-3A-1 to 24-3A-13. Repealed. 


Repeals. — Laws 1981, ch. 300,.§ 9 repealed 24-3A-1 - 
to 24-3A-13 NMSA 1978,,as enacted by Laws. 1978; .. 


af 


Chapter 104, the’Certificate of Need Act, effective July 1, 


1983s! (recs m4 


| ARTICLE 3B 
Department of Health Education’ 


See. 
24-8B-1. Short titles 
24-3B-2, Definitions. 


24-3B-1. Short title. 


See: 4. 
24-3B-3.' Education of school age residents: ‘: 


_ 24-3B-4, Fund created;.use; calculation; 


Chapter 24, Article 3B NMSA 1978 may be cited as the "Department of Health Education Act", 


History: 1978 Comp., § 24-3B-1, enacted by Laws 
1978, ch. 211, § 1; 1991, ch. 25, § 27. 

The 1991 amendment, effective March 29, 1991, 
rewrote this section, which read, "The, provisions . of 


24-3B-2. Definitions. ° 


Sections 1 through 4 may be cited as the 'Health and En- 


vironment Department Education Act". 


As used in the Department of Health Education Act: 

A. ‘department! means the department of health; 

B. "educational appraisal and review committee" means the educational appraisal and review 
committee as defined in the special education regulations of the state board of education [public 


education department]; 


C, "evaluated school-age resident" means a school-age resident who has been evaluated by the 
department according to the state board of education [public education department] special educa- 


tion regulations; 


D. "fund" means the department of health education fund; 
E. "institution-bound resident" means an evaluated school-age resident who is not enrolled in 


a public school; 


F. "referred school-age resident" means an evaluated school-age resident who has been re- 


ferred to a school district for enrollment; 


G. "school-age resident" means a school- -age person as defined in | Section 22-1-2 NMSA 1978 
who is a client as defined in Section 43-1-3 NMSA.1978 in a state institution under the authority 


of the secretary; and 


H. "secretary" means the secretary of health. 
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History: 1978 Comp., § 24-3B-2, enacted by Laws 
1978, ch. 211, § 2; 1991, ch. 25, § 28. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2004, ch. 27, § 27 provided that all references in 
law to the state board of education shall be deemed to be 
references to the public education department. 

Cross references. — For public education department, 
see Chapter 9, Article 24 NMSA 1978. 


HEALTH AND SAFETY 


24-3B-4 


Education Act" for "Health and Environment Department 
Education Act" in the introductory phrase, "department of 
health" for "health and environment department as cre- 
ated under the Health and Environment Department Act" 
in Subsection A, "department of health" for "health and 
environment department" in Subsection D,'"22-1-2 NMSA 
1978" for "77-1-2 NMSA 1953" and "43-1-3 NMSA 1978" 
for "34-2A-2 NMSA 1958" in Subsection G and "health" 
for "the department" in Subsection H. 


The 1991 amendment, effective March 29, 1991, added 
the catchline and substituted "Department of Health 


24-3B-3. Education of school age residents. 


A. All school age residents shall be evaluated by the department for purposes of educational 
placement according to the special education regulations of the state board of education [public 
education department]. 

B. Any evaluated school age resident not recommended for placement in a public school by 
the department or as a result of the appeal process shall be provided an educational program by 
the institution,in which he is a school age resident. All such educational programs shall be in ac- 
cordance with the special education regulations of the state board of education [public education 
department]. 

C. The department shall refer any evaluated school age resident who has been recommended 
for placement in a public school to a school district for enrollment. 

D. The educational appraisal and review committee of.a school district shall evaluate and 
recommend placement of all referred school age residents according to the placement process as 
provided in the special education regulations of the state board of education [public education 
department]. A school district shall enroll all referred school age residents who have been recom- 
mended for placement in a public school by the educational appraisal and review committee of 
the school district. 

E. The department may appeal any recommendation to not place a referred school age resident 
in a public school only if such recommendation is made by the educational appraisal and review 
committee of the school district where the institution, in which the referred school age resident is 
a client, is located. The appeal process shall be as provided in the special education regulations of 
the state board of education [public education department]. Any referred school age resident who 
has been recommended for placement in a public school as a result of the appeal process shall be 
enrolled in the school district where the institution, in which the referred school age resident is a 
client, is located, as provided in Paragraph (2), Subsection C of Section 22-12-4 NMSA 1978. 

F, All school age residents who are enrolled in a public school shall be counted in the special 
education membership of the school district. 

G. Transportation for all school age residents enrolled in a public school shall be provided to 
and from the institution in which they are clients and the public school in which they are enrolled. 
Such transportation shall be provided in accordance with Section 22-8-2 and Sections 22-16-1 
through 22-16-10 NMSA 1978. 


History: 1978 Comp., § 24-3B-2 enacted by Laws 
1978, ch. 211, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 2004, ch. 27, § 27 provided that all references in 
law to the state board of education shall be deemed to be 
references to the public education department. 

Cross references. — For public education department, 
see Chapter 9, Article 24 NMSA 1978. 


24-3B-4. Fund created; use; calculation. 


A. There is created the "health and environment department education fund" in the state treasury. 

B, The fund shall be used solely to provide educational services to institution-bound residents 
of the state institutions under the authority of the secretary. 

C. The secretary shall distribute the fund to institutions under his authority within limits 
established by law. 
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D. The secretary shall determine the allocation to each institution from the fund aécording to 
the annual program cost of that institution as calculated on September 15 of the fiscal year. 
E. The annual program cost for each institution shall be determined by the following calculation: 


number of : dollar value annual 
institution-bound teaheat LL Bigeea per . = program 
residents program unit cost 


F. The dollar value per program unit:shall be the same as the dollar value per program unit as 
established by the legislature for the state equalization guarantee. 

G.. Each director of each state institution under the authority of the secretary shall submit an- 
nually, on or before October 15, to the secretary an estimate for the succeeding fiscal year of the 
number of institution-bound residents and any other information necessary to calculate annual 
program cost. / 

H...The secretary shall submit, annually, on or.before November 15, to. the department of fi- 
nance and administration the recommendations of the department regarding the fund for the suc- 
ceeding fiscal year, for inclusion in the executive budget document. 


History: 1978 Comp., § 24-3B-4, enacted by Laws Cross references. i For state equalization guarantee 


1978, ch. 211, § 4. : distributions, see 22-8-25 NMSA 1978. 
ARTICLE 4 
District Health Officers 
Sec. Sec. 
24-4-1, District health officer; compensation; private 24-4-3, Additional health officers; offices; expenses, 


practice prohibited; exception, 
24-4-2. Local public health offices; regional director; 
health officer; expenses. 


24-4-1, District health officer; compensation; private practice 
prohibited; exception. 


Each district health officer shall receive the salary prescribed for such position by the state 
personnel board. The salary shall constitute full authority for the district health officers and they 
shall receive no other salary payment or fees from any other public source. No district health offi- 
cer shall engage in the private practice of medicine, maintain an office for the practice of medicine, 
nor accept nor receive any fee, gratuity or emolument of any form for rendering medical or surgi- 
cal service to any citizen of this state, except that permission for such practice may be given by 
the secretary of the health and environment department [secretary of health] in any district, the 
board of which has declared an emergency to exist. 


History: Laws 1985, ch. 131, § 6; 1941 Comp., § 71- ANNOTATIONS 
; . 3 +» § 12-2-6; : ne Phagt t praec 
shar shee oane aise ni ted Speen sie path Section prohibits district health officers from en- 
§17;1980,ch.81,§1.. es : gaging in the practice of medicine except in conjunc- 


Brackoted- material: <- The bracketed material'was tion with their duties as health officers. 1953-54 Op. Att'y 


inserted by the compiler and is not part of the law. Gen. No. 53-5753; 


Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA Acceptance of payment for services. — Where the 
1978, relating to the health and environment depart- board has not declared a state of emergency to exist in 
ment and enacted a new 9-7-4 NMSA 1978 which created the district, the district health officer may not accept pay- 
the department of health. Section 9-7-5 NMSA 1978, as ment for his services since such would constitute the pri- 
amended by Laws 1991, ch. 25, § 17, made the secretary of vate practice of medicine and the receipt of a "fee, gratuity 


health the administrative head of the department. or emolument" for rendering medical or surgical services. 


t ‘ 3 } . No. 57-117. 
Cross references. — For appointment and establish- 1957-58 Op. Att'y Gen. No. 5 
ment of powers and duties of district health officers and F Ae ae oe and C.J.S. references. — 39 Am. 
assistants, see 24-1-4 NMSA 1978. ur, 2 a is et eer rare ye 
For state personnel board, see 10-9-8 NMSA 1978. 389A C.J.S, Health and Environment §§ 9 to 15. 


103 


©.2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-4-2 HEALTH AND SAFETY 24-4-3 


24-4-2. Local public health offices; regional director; health th ile 
expenses. 


A. The board of county commissioners of each county shall provide guitabld quarters for: 

(1) the local public health offices, including office space for the administrative staff, office 
space for health care personnel and clinic space and waiting space for patients, their friends and 
families; and 

(2) ‘the regional director and a eh it officer, gies ax onic te pei for we adminis- 
trative staff. 

B. The boards of county commissioners shall make proper provision for all office and other ex- 
pense, including utilities and maintenance but excluding janitorial services, incurred in enforcing 
the health laws and regulations within the counties in which the expense is incurred. 

C. The board of county commissioners of each county may, upon adoption of a resolution ap- 
proved by'the department ‘of finance and administration, deposit such county funds as are pro- 
vided in this section with the state treasurer to the credit of the department of health for such 
purposes as are provided in this section at such times as such funds are available; provided the de- 
positing of such funds with the state treasurer is upon a voucher approved by the board of county 
commissioners subject to all statutes and regulations covering the disbursement of county funds, 
excepting that such funds may be so deposited prior to said payments being due and payable; and 
provided further that no such deposits shall ia in excess of any line item of the approved county 
health budget. 


History: Laws 1935, ch. 131, § 7;.1941 Comp., § 71- and the district health officer" and added "local public 
207; 1958 Comp., § 12-2-7; Laws 1957, ch. 174, § 4; health offices", after "office space for the", deleted "district 
1977, ch. 24, § 184; 1977, ch. 258, § 18; 1980, ch. 81, § 2; health officer and", after "space for", deleted "physician" 
2017, ch. 87, § 21. and added “health care", after "personnel", added "and", 

Cross references, —'For state treasurer, see N.M. after "clinic space", deleted "for patients", and added new 
Const., art. V, § 1 and 8-6-1 NMSA 1978. Paragraph A(2); designated the previously undesignated 

The 2017 amendment, effective June, 16, 2017, re- second sentence of the section as Subsection B, after 
moved references to health districts and added references "maintenance", added "but excluding janitorial services"; 
to health regions; in the catchline, deleted "Offices of and designated the previously undesignated third sen- 
county" and added "Local public", after,"health", deleted tence of the section as Subsection C, after."county", de- 
"department and district" and added "offices; regional ‘ leted "in such health districts", after "are provided", added 
director"; designated the previously undesignated first "in this section", after "to the credit of the", added "depart- 
sentence of the section as Subsection A, after "county", de- ment of", after "health", deleted "and environment depart- 
leted "in such health districts", added paragraph designa-~ _ ment", and after "are provided", added "in this section". 


tion "(1)", after "the", deleted “county health department © 


24-4-3. Additional health officers; offices; expenses. 


A. Whenever, in the opinion of the director of the public health division of the department of 
health, conditions require the employment of persons in addition to the district health officer to 
properly execute the health laws and regulations in any county, the board of county commissioners 
of such county, with the approval of the secretary of health, shall provide suitable quarters for such 
additional persons, The boards of county commissioners shall make proper provision for all office 
expenses and other expenses, including utilities and maintenance, for such additional persons. 

B. The board of county commissioners of such county may, upon adoption of a resolution ap- 
proved by the secretary of finance and administration, deposit county funds for such purposes as 
are provided pursuant to this section with the state treasurer to the credit of the department of 
health for such purposes as are provided inthis section at such time as such funds are available. 
The depositing of such funds with the state treasurer shall be upon a voucher approved by the 
board of county commissioners subject to all statutes and regulations covering the disbursement 
of county funds except that such funds may be so deposited prior to disbursement being due and 
payable. No such deposits shall bein excess of the approved budget for this purpose. " 


History: Laws 1919, ch. 85, § 36, added by 1920 1957, “fe 174, § 5; 1973; . 4, § 9; 1977, ch. 247, § 185; 
(S.8.), ch, 2, § 1 (86);'1921, ch. 148, § 1 (86); 1929, ch. 1977, ch, 253, § 19; 1983, ch. 301, § 71; 2017, ch. 87, § 22. 
55, § 1 (86); C.S. 1929, § 110-831; Laws 1941, ch, 97, Cross references. — For state personnel board, see 10- 
§ 1; 1941 Comp.,, § 71-211; 1953 Comp., § 12-2-11; Laws 9-8 NMSA 1978. 
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The 2017 amendment, effective June, 16, 2017, re- and their compensation and expenses shall be paid from 
quired the secretary of health to provide for additional the county general fund upon vouchers drawn by the dis- 
health officers when conditions require their employment trict health officer" and added the remainder of the sub- 
to properly execute the health laws and regulations in any section; designated the previously undesignated remainder 
county, and removed the provision that the appointment of the section as Subsection B, after "county funds", added 
and dismissal of additional health officers are governed by "for such purposes", after "provided", added "pursuant to 
the State Personnel Act; in the catchline, deleted "state per- this section", after "credit of the", added "department of", 
sonnel board rules govern appointment and dismissal" and after "health", deleted "and environment department", and 
added "offices; expenses"; designated the previously undes- after "provided", added "in this section", and deleted "the 
ignated first sentence of the section as Subsection A, after appointment and dismissal of all persons employed here- 
"director of the", added "public", after the first occurrence under shall be governed by the rules promulgated under 
of "health", deleted "services", after "division of the", added the Personnel Act by the personne! board". 

“department of", after the second occurrence of "health", 

deleted "and environment department", after "approval . ANNOTATIONS 

of the", deleted "director of the" and added "secretary of", ‘Am. Jur. 2d. A.L.R. and CwJ.S. references. —.39A 
and after "health", deleted "services division, may employ ' C.J.S. Health and Environment § 11. 


such additional persons as the director shall designate, 


ARTICLE 5 


e J 
Immunization 
Sec. i Sec. 
24-5-1. Immunization regulations. - ' 24-5-8. Reporting. 
24-5-1:1. Short title. 24-5-9. Access. 
24-5-2. Unlawful to enroll in school: unimmunized; un- 24-5-10. Use. 
lawful to refuse to permit immunization. 24-5-11. Rules. 
24-5-3, Exemption from immunization. 24-5-12. Obligations. 
24-5-4. Superintendent; duty to report. 24-5-13. Rights. 
24-5-5. Who may immunize; who must pay. 24-5-14, Repealed. 
24-5-6. Penalty. _24-5-15. Liability. 
24-5-7. Immunization registry; creation. 


24-5-1. Immunization regulations. 


The public health division of the department of health shall, after consultation with the state 
board of education [public education department], promulgate rules and regulations governing the 
immunization against diseases deemed to be: dangerous to the public health, to be required of chil- 
dren attending public, private, home or parochial schools in the state. The immunizations required 
and the manner and frequency of their administration shall conform to recommendations of the 
advisory committee on immunization practices of the United States department of health and hu- 
man services and the American academy of pediatrics. The public health division shall supervise 
and'secure the enforcement of the required immunization program: 


History: 1953 Comp., § 12-3-4.1, enacted by Laws ANNOTATIONS 
3 : m ,§ 20; 1 , ch, 21, § 5; ; : ; : 
ae Mg oat ya api inebe tea 8 2a LESS: ch : Claim for defective design of vaccine. — The Pub- 


Bracketed material: — The bracketed material was lic Health Service Act, 42 U.S.C. § 201 et seq, and the 
inserted by the compiler and is not part of the law. Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 301 et 
Laws 2004, ch. 25, § 27, provided that all references to seq., and the regulations promulgated thereunder, do not 
the state board of education shall be deemed references impliedly preempt a state common-law products liability 


: : : ee MSA claim for defective design of a pertussis vaccine. Mac- 
ee ee Gillivray v. Lederle Lab. Div, 667 F. Supp. 743 (D.N.M. 
’ 1987). 


nt pose rabreneet any at leper ne nt of health, gee 2 Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 


For public education department, see Chapter 9, Article Am. Jur. 2d Health § 27; 68 Am. Jur. 2d Schools §§ 277 


to 280, ‘ 
epee ee effective May 20, 1998, in the Products liability: Pertussis vaccine manufacturers, 57 
first sentence, substituted "public health" for "health ser- A.L.R.4th 911, 98 A.L.R. Fed. 124. : 
vices", deleted "health and environment" following "division AIDS infection as affecting right to attend public school, 
of the", and inserted "of health" near the beginning; substi- 60 A.L.R.4th 15, 


Power of court or other public agency to order vaccina- 
tion over parental religious objection, 94 A.L.R.5th 613. 

839A C.J.S. Health and Environment §§ 18, 22; 79 C.J.S, 
Schools and School Districts §§ 452, 453. 


tuted the language beginning with "recommendations of 
the advisory committee" for "recognized standard medical 
practice in the state" in the second sentence; and substituted 
"public health" for "health services" in the last sentence. 
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24-5-1.1. Short title. 
Chapter 24, Article 5 NMSA 1978 may be tited as the ciate atibn Act", 


Hiniasse Laws 2004, ch. 45, § 1. 


24-5-2. Unlawful to enroll in school unimmunized: unlawful to pared to 
permit immunization.. 


It is unlawful for any student to enroll in echoes dled’ ne has been immunized, as required 
under the rules and regulations of the health services division [public health division] of the 
health and environment department [department of health], and can provide satisfactory evi- 
dence of such immunization. Provided that, if he produces satisfactory evidence of having be- 
gun the process of immunization, he may enroll and attend school as long as the immunization 
process is being accomplished in the prescribed manner. It is unlawful for any parent to refuse 
or neglect to have his child immunized, as required by this section, unless the child is properly 
exempted. 


History: 1953 Comp., § 12-3-4.2, enacted by Laws the department of health. Section 9-7-5 NMSA 1978, as 


1959, ch. 329, § 2; 1975, ch. 25, § 1; 1977, ch. 253, § 21. amended by Laws 1991, ch. 25, § 17, made the secretary, of 
Bracketed material. — The bracketed material was health the administrative head of the department. 

inserted by the compiler and is not part of the law. Subsection B of 9-7-4 NMSA 1978 provided that all 
Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA references to the "health services division" shall be con- 

1978, relating to the health and environment depart- strued to be references, to the "public health division". 


ment and enacted a new 9-7-4 NMSA.1978, which created. 


24-5-3. Exemption from immunization. 


A. Any minor child through his parent or guardian may file with the health authority charged 
with the duty of enforcing the immunization laws: 
(1) acertificate of a duly licensed physician stating that the physical condition of the child 
is such that immunization would seriously endanger the life or health of the child; or 
(2) affidavits or written affirmation from an officer of a recognized religious denomination 
that such child's parents or guardians are bona fide members of a denomination whose religious 
teaching requires reliance upon prayer or spiritual means alone for healing; or 
(3). affidavits or written affirmation from his parent or legal guardian that his religious 
beliefs, held either individually or jointly with others, do not permit the administration of vaccine 
or other immunizing agent. 
B. Upon filing and approval of such certificate, affidavits..or affirmation, the childs is anette 
from the legal requirement of immunization for a period not to exceed nine months on the basis of 
any one certificate, affidavits or affirmation. | 


History: 1953 Comp., § 12-3-4.3, enacted by Laws Chiropractors do not qualify as physicians for the 
1959, ch, 329, § 3; 1979, ch, 42, § 1. purposes intended by this section, 1959-60 Op. Att'y Gen. 
ANNOTATIONS No BB: Re 


Section is controlling as to children attending pub- 
lic, private or parochial schools, 1961-62 Op. Att'y Gen. 
No. 62-05. 


24-5-4. Superintendent; duty to report. 


It,is the duty of each school superintendent, whether of a public, private or parochial school, to 
cause to be prepared a record showing the required immunization status of every child enrolled 
in or attending a school under his jurisdiction. These records must be kept current and avail- 
able to the public health authorities. The name of any parent or guardian who neglects or re- 
fuses to permit his child to be immunized against diseases as required by rules and regulations 
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promulgated hereunder shall be reported by the school superintendent to the director of the 
health services division [public health division] of ec health and environment Sag Uinta [de- 
partment of er 


History: 1953 Comp., § 12-3-4.4, enacted by Laws’ the department of health. Section 9-7-5 NMSA 1978, as 


1959, ch. 329, § 4; 1975; ch, 25, § 2; 1977, ch, 253, § 22. amended by Laws)1991, ch, 25, § 17, made the secretary of 
Bracketed material. — The bracketed material health the administrative head of the department. 

was inserted by the compiler and is not part of the law. Subsection B of 9-7-4 NMSA 1978 provided that all 

Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA references to the "health services division" shall be con- 

1978, relating to the health and environment depart- strued to be references to the "public health division". 


ment and enacted a new 9-7-4 NMSA 1978 which created 


24-5-5. Who may immunize; who must pay. 


The immunization required by Chapter 24, Article 5 NMSA 1978 may be done by any health 
care provider who holds a license or certificate pursuant to state law that authorizes him to 
immunize. If the parents are unable to pay, the immunization shall be provided by the public 
health division of the department of health. The department shall undertake every effort to 
obtain federal funding to implement the department's immunization program. No public-health 
employee may receive any fee for immunization service if the service is compensated for by the 
public health division. Local school boards may contribute toward the cost of eta varies and wen 
plies for immunizations. . 


History: 1953 Comp., § 12-3-4.5, enacted by Laws health" for "health services"; deleted "health and environ- 
1959, ch. 329, § 5; 1977, ch. 253, § 28; 1998, ch. 26, § 2. ment" following "division of the", and inserted "of health" 
The 1998 amendment, effective May 20, 1998, in- following "department"; added the third sentence; and 
serted "by Chapter 24, Article 5 NMSA 1978" in the first substituted "public health" for "health services" in the 


sentence; in the second sentence, substituted "public fourth sentence. 


24-5-6. Penalty. 


Violation of any provisions relating to the immunization of school children is a misdemeanor. 


History: 1953 Comp., § 12-3-4.6, enacted by Laws Cross references. — For sentencing — misdemean- 
1959, ch. 329, § 6. ors, see 31-19-1 NMSA 1978. 


24- 5-7. Immunization registry; creation. 


The deparemnat of health, in conjunction with the human services department, shall extablish 
and maintain a state immunization registry. The registry shall be a single repository of accurate, 
complete and current immunization records to aid, ‘coordinate and promote effective and cost- 
efficient disease prevention and control efforts. 


History: Laws 2004, ch. 45, § 2. 


24. 5-8. Reporting. 


Physicians, nurses, pharmacists and other health care providers shall report on jnonhiisinatholt 
to the immunization registry unless the patient, or the patient's guardian if ae patient is a minor, 
refuses to allow reporting of this information. ; 


History: Laws 2004, ch. 45, § 3; 2005, ch. 45, $1; The 2005 amendment, effective. June 17, 2005, per- 
2018, ch. 93, § 1. mitted pharmacists to report on immunization to the im- 
The 2013 amendment, effective June 14, 2013, re- munization registry unless the patient or minor patient's 
quired health providers to report immunizations to the guardian refuses to allow the reporting of the immuniza- 


immunization registry; and after "providers", deleted... tion. 
"may" and added "shall’, 
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24-5-9. Access. 


Access to the information in the immunization registry shall be limited to primary care phy- 
sicians, nurses, pharmacists, managed care organizations, school nurses and other appropriate 
health care providers or public health entities as determined by the secretary of health; provided 
that a managed care organization shall be entitled to access information only for its enrollees. 


History: Laws 2004, ch. 45, § 4; 2005, ch. 45, §2. The 2005 amendment, effective June 17, 2005, added 
pharmacists to the list of those persons who have access 
to information in the immunization registry, 


24-5-10. Use. on 


The information contained in the immunization registry shall be used for the following pur- 
poses: 

A... to ensure that the registrants receive all recommended immunizations in a timely manner 
by providing access to the registrant's immunization record; 

B. to improve immunization rates by facilitating notice to registrants of overdue or upcoming 
immunizations; and 

C. to control communicable diseases by assisting in the idenuhenien of individuals who er; 
quire immediate immunization in the event of a disease outbreak. 


History: Laws 2004, ch, 45, § 5. 


24-5-11. Rules. 


The secretary of health shall adopt rules for the immunization registry pursuant to the Immu- 
nization Act concerning the following: 

A. the implementation and maintenance of the registry; 

B. requirements for content.and submission of reports of immunization to.the registry; 

C. procedures for the patient, or the patient's parent or guardian if the patient is a minor, to 
decline to participate in the registry; 

D. procedures for the registrant, or the registrant's parent or guardian if the registrant is a 
minor, to review and correct information contained in the registry; 

E. procedures for the registrant, or the registrant's parent or guardian if the registrant is a mi- 
nor, to withdraw consent for participation at any time and to remove information from the registry; 

F. limits on and methods of access to the registry by those authorized to gain access; and 

G. procedures for managed care organizations to obtain summary statistics of ininrunizatios 
information on managed care organization members from the registry. : 


History: Laws 2004, ch. 45, § 6. 


24-5-12. Obligations. 


Nothing in the immunization registry is intended to affect the obligations of persons to have 
their children immunized'pursuant to the Immunization Act. 


History: Laws 2004, ch. 45, § 7. 


24-5-13. Rights. 


Nothing in the Immunization Act shall preclude the right of the patient, or the patient's par- 
ent or guardian if the patient is a minor, to claim exemption from immunization as defined in 
Section 24-5-3 NMSA 1978; nor shall anything in the Immunization Act require such patient to 
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be included in the immunization registry if the patient, or the patient's parent or guardian if the 
patient is a minor, objects on any grounds, including that such registry conflicts with the religious 
belief of the patient, or the patient's parent or guardian if the patient is a minor. 


History: Laws 2004, ch. 45, § 8. 


24-5-14. Repealed. 


Repeais. — Laws 2017, ch. 87, § 31 repealed 24-5-14 June 16, 2017. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2004, ch. 45, § 9, relat- 2016 NMSA 1978 on NMOneSource.com. 
ing to participation in immunization registry, effective : 


24-5-15. Liability. 


Any person reporting, receiving, using or disclosing information to or from the immunization 
registry as authorized by the Immunization Act or by any rule adopted pursuant to that act shall 
not be liable for civil damages of any kind connected with such submission, use or disclosure of 
immunization information. 


History: Laws 2004, ch. 45, § 10. 


ARTICLE 5A 
Vaccine Purchasing 
Sec. Sec. 
24-5A-1. Short title. 24-5A-6. Reporting. 
24-5A-2. Definitions. 24-5A-7. Appeal; penalties. 
24-5A-3. Statewide vaccine purchasing program. 24-5A-8. Powers and authority. 
24-5A-4, Vaccine purchasing fund. 24-5A-9. Applicability. 


24-5A-5, Authorized uses of the vaccine purchasing fund. 


This act [24-5A-1 through 24-5A-9 NMSA 1978] may be cited as the "Vaccine Purchasing Act". 


History: Laws 2015, ch. 5, § Tr. Emergency clauses, — Laws 2015, ch. 5, § 10 con- 
tained an emergency clause and was approved March 20, 
2015. 


24-5A-2. Definitions. 


As used in the Vaccine Purchasing Act: 

A. “advisory committee on immunization practices" means the group of medical and public 
health experts that develops recommendations on how to use vaccines to control diseases in the 
‘United States, established under Section 222 of the federal Public Health Service Act; 

B. "department" means the department of health; 

C. "fund" means the vaccine purchasing fund; 

D. "group health plan" means an employee welfare benefit plan to the extent that the plan 
provides medical care to employees or their dependents under the Employee Retirement Income 
Security Act of 1974 directly or through insurance, reimbursement or other means; 

E. "health insurance coverage" means benefits consisting of medical care provided directly or 
through insurance or reimbursement or other means under any hospital or medical service policy 
or certificate, hospital or medical service plan contract or health maintenance organization con- 
tract offered by a health insurance issuer; , 
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F. "health insurer" means any entity subject to regulation by the office of sep Banbrg eo of 
insurance that: 
(1) provides or is authorized to provide health insurance or health beriefit plans; 
(2) administers health insurance or health benefit coverage; or 
(3) otherwise provides a plan of health insurance or health benefits; - 
G. "insured child" means a child under the age of nineteen who is eligible to receive health i in- 
surance coverage from a health insurer or medical care pursuant to a group health plan; 
H. "office of superintendent" means the office of superintendent of insurance; 
I, "policy" means any contract of health insurance between a health insurer and the insured 
and all clauses, riders, endorsements and parts thereof; 
J. "provider" means an individual or organization licensed, certified or otherwise authorized or 
permitted by law to provide vaccinations to insured children; and 
K. "vaccines for children program" means the federally funded program that provides vaccines 
at no cost to eligible children pursuant to Section 1928 of the federal Social Security Act. 


History: Laws 2015, ch. 5, § 2. Cross references. — For the federal Public Health 
Emergency clauses. — Laws 2015, ch..5, § 10 con- Service Act, see 42 U.S.C. 
tained an emergency clause and was approved March 20, For the federal Social Security Aste see 42 U.S.C. § 301 
2015, et seq. 


24-5A-3. Statewide vaccine purchasing program. 


A. The department shall establish and administer a statewide vaccine purchasing program to: 

(1) expand access to childhood immunizations recommended by the advisory committee on 
immunization practices; . . 

(2) maintain and improve immunization rates; 

(3) facilitate the acquisition by providers of vaccines for childhood immunizations recom- 
mended by the advisory committee on immunization practices; and 

(4) leverage public and private funding and resources for the purchase, storage and dis- 
tribution of vaccines for childhood immunizations recommended by the advisory committee on 
immunization practices. 

B. The department shall: 

(1) purchase vaccines for all children in New Mexico, including children areune for the 
vaccines for children program and insured children; 

(2) invoice each health insurer and group health plan to reimburse the department for the 
cost of vaccines provided directly or indirectly by the department to such health i insurer’ S or group 
health plan's insured children; 

(3) maintain a list of registered providers who receive vaccines for insured children that 
are purchased by the state and provide such list to each health insurer and group health plan with 
every invoice; 

(4) report the failure of a health insurer to reimburse the department within thirty days of 
the date of the invoice to the office of superintendent; 

(5) report the failure of a health insurer or group health plan to reimburse the department 
within thirty days of the date of the invoice to the office.of the attorney general for collection; and 

(6) credit all receipts collected from health insurers and group. health plans pHrenant to 
the Vaccine Purchasing Act to the fund. 

C. No later than July 1, 2015 and July 1 of each coce thereafter, the department shall Aatinete 
the amount to be expended annually by the department to purchase, store and distribute vaccines 
recommended by the advisory committee on immunization practices to all insured children in the 
state, including a reserve of ten percent of the amount estimated. _ 

D.,. No later than September 1, 2015 and each quarter thereafter, the cena shall invoice 
each health insurer and each group health plan for one-fourth of its proportionate | share of the 
estimated amount and reserve pursuant to Subsection C of this section, calculated pursuant to 
Subsection B of Section 6 [24-5A-6 NMSA 1978] of the Vaccine Purchasing Act. 
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E. The department may update its estimated amount to be expended annually ‘and its reserve 
to take into account increases or decreases in the cost of vaccines or the costs of additional vac- 
cines that the department determines should be included in the statewide vaccine purchasing pro- 
gram and adjust the amount invoiced to each health insurer and group health plan the following 
quarter. 


History: Laws 2015, ch. 5, § 3. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 


tained an. emergency clause and was approved March 20, 
2015. 


24-5A-4. Vaccine purchasing fund. 


A. The "vaccine purchasing fund" is created in the state treasury. The fund consists of amounts 
reimbursed to the state by health insurers and group health plans pursuant to the Vaccine Pur- 
chasing Act and of appropriations from, and transfers made to, the fund. Money in the fund shall 
be expended only for the purposes specified in the Vaccine Purchasing Act, by warrant issued by 
the secretary of finance and administration pursuant to vouchers approved by the secretary of 
health. 

B. Money from the fund may be appropriated to the department to be expended only.as autho- 
rized in Section 5 [24-5A-5 NMSA 1978] of the Vaccine Purchasing Act. 

C. The fund shall be audited in the same manner as other state funds are audited, and all re- 
cords of payments.made from the fund shall be open to the public. 

D.. Any balance remaining in the fund shall not revert or be transferred to any other fund at 
the end of a fiscal year. 

E. Money in the fund shall be invested by the state investment officer in Beecrd erica with the 
limitations in Article 12, Section 7 of the constitution of New Mexico. Income from investment of 
the fund shall be credited to the fund. 


History: Laws 2015, ch. 5, § 4. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 
tained an emergency clause and was approved March 20, 
2015. 


24-5A-5. Authorized uses of the vaccine purchasing fund. 


A. The fund shall be used for the purchase, storage and distribution of vaccines, as recom- 
mended by the advisory committee on immunization practices, for insured: children who are not 
eligible for the vaccines for children program. 

B. The department shall credit any balance remaining in the fund at the end of the fiscal year 
toward the department's purchase of vaccines the following year; provided that the department 
maintains a reserve of ten percent of the amount estimated to be expended in the following year. 

CG... The fund shall not be used: 

(1). for the purchase, storage and distribution of vaccines for children who are eligible for 
the vaccines for children program; 

(2). for administrative expenses shadtntnd with the statewide vaccine purchasing pro- 
gram; or 

(3) to pass through a federally negotiated discount pursuant to.42:U.S.C. 1396s. 


History: Laws 2015, ch. 5, § 5. Emergency clauses. — Laws 2015, ch, 5, §.10 con- 


tained an emergency clause and was approved March 20, 
2015. 


24-5A-6. Reporting. 


A. No later than one hundred twenty days following the enactment of the Vaccine Purchasing 
Act, the office of superintendent shall: 
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(1) promulgate rules requiring each health insurer and group health plan to report the 
number of children it insured: who were under the age of nineteen as of December 31, 2014 and 
to annually report the number of children it insures who will be under the age of nineteen as of 
December 31 of each subsequent year to the office of superintendent, excluding from such reports 
children who are enrolled in medicaid or in any medical assistance program administered by the 
department or the human services Secs ites and children who are American Indian or aAbdake 
Natives; and 

(2) for each health insurer or group health plan, provide the department with the number 
of insured children reported by such health insurer or group health plan pursuant to Paragraph 
(1) of this subsection. 

B. Each health insurer and group health plan shall reimburse the department for the cost 
of vaccines for childhood immunizations purchased by the state for the benefit of such health 
insurer's or group health plan's insured children according to such health insurer's or group 
health plan's policy obligations'and in accordance with health insurance coverage requirements 
under state and federal law. The amount reimbursed by each*health insurer or group health 
plan shall be a fraction, the denominator of which is’ the total number of insured children re- 
ported by all health insurers and group health plans pursuant to Subsection A of this section 
and the numerator of which is the number of insured children reported by such health insurer 
or group health plan pursuant to Subsection A of this section multiplied by the total amount as 
determined by the department pursuant to Subsection B of Section 8 [24-5A-3 NMSA 1978] of 
the Vaccine Purchasing Act. 

C. Ahealth insurer's or group health plan's reimbursement to the defertierit pursuant to the 
Vaccine Purchasing Act shall be deemed payment for clinical services and activities to promote 
health care quality for the purpose of calculating a health insurer's or group health plan's medical 
loss ratio. 


History: Laws 2015, ch. 5, § 6. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 


tained an emergency clause and was approved March 20, 
2015. 


24-5A-7. Appeal; penalties. 


A. A health insurer aggrieved pursuant to the Vaccine Purchasing Act may appeal as provided: 
in Section 59A-4-20 NMSA 1978. 

B. A health insurer or group health plan that fails to file a report required by the office of su- 
perintendent pursuant to Subsection A of Section 6 [24-5A-6 NMSA 1978] of the Vaccine Purchas- 
ing Act shall pay a late filing fee of five hundred dollars ($500) per day for each day from the date 
the report was due. 

C. The office of superintendent may require’ a health insurer or group health plan subject to 
the Vaccine Purchasing Act to produce records that were used to prepare the report required un- 
der Subsection A of Section 6 of the Vaccine Purchasing Act. If the office of superintendent deter- 
mines that there is other than a good faith discrepancy between the number of insured children 
reported and the number of insured children that should have been reported, the health insurer or 
group health plan shall pay a civil penalty of five hundred dollars ($500) for each report filed ae 
which the office of superintendent determines there is such a discrepancy. 

D. Failure-of a health insurer or group health plan to make timely payment of an amount 
invoiced pursuant to Subsection D of Section 3 [24-5A-3 NMSA 1978] of the Vaccine Purchasing 
Act shall subject the health insurer or group health plan to a civil penalty of five hundred dollars 
($500) for each day from the date the payment is due. 


History: Laws 2015, ch. 5, § 7. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 
tained an emergency clause and was approved March 20, 
2015. 
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24-5A-8. Powers and authority. 


The department and the office of superintendent shall promulgate and enforce such rules as 
may be necessary to carry out the provisions of the Vaccine Purchasing Act. 


History: Laws 2015, ch. 5, § 8. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 
tained an emergency clause and was approved March 20, 
2015. 


24-5A-9. Applicability. 


The provisions of the Vaccine Purchasing Act: 

A. donot apply to an entity that only issues policies, certificates or subscriber contracts within 
New Mexico that are limited to a specific disease; hospital confinement; indemnity; accident-only; 
credit; dental; vision; medicare supplement; long-term care; disability income insurance, student 
health benefits-only coverage issued as a supplement to liability insurance; workers' compensa- 
tion or similar insurance; automobile medical payment insurance; nonrenewable short-term cov- 
erage issued for a period of twelve months or less; medicaid; or any medical assistance program 
administered by the department or the human services department; and 

B. apply to policies, plans, contracts and certificates delivered or issued for delivery or renewed, 
extended or amended in this state on or after January 1, 2015. ; 


History: Laws 2015, ch. 5, § 9. Emergency clauses. — Laws 2015, ch. 5, § 10 con- 
tained an emergency clause and was approved March 20, 
2015. 


Anatomical Gifts 
(Repealed by Laws 1995, ch. 116, § 16.) 


24-6-1 to 24-6-11. Repealed. 


Repeals. — Laws 1995, ch. 116, § 16 repealed 24-6-1 For provisions of the former sections, see the 1994 NMSA 
through 24-6-11 NMSA 1978, as enacted by Laws 1969, 1978 on NMOneSource.com. For present comparable pro- 
ch. 105, $$ 1 to 9, and Laws 1987 ch. 74, §§ 8 and 4, respec- visions, see Chapter 24, Article 6A NMSA 1978. 
tively, relating to anatomical gifts, effective July 1, 1995. 

ARTICLE 6A 

Uniform Anatomical Gift Act. 
Sec. Sec. 
24-6A-1. Repealed. 24-6A-9. Repealed. 
24-6A-2. Repealed. 24-6A-9.1. Recompiled. 
24-6A-3. Repealed. 24-6A-9.2. Recompiled. 
24-6A-4. Repealed. 24-6A-10, Repealed. 
24-6A-5. Repealed. 24-6A-11. Repealed. 
24-6A-6. Repealed. 24-6A-12. Repealed. 
24-6A-6.1. Repealed, 24-6A-13. Repealed. 
24-6A-7. Repealed. 24-6A-14, Repealed, 
24-6A-7.1. Recompiled. 24-6A-15. Repealed. 


24-6A-8. Repealed. 


24-6A-1. Repealed. 


Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-1 effective July 1, 2007. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1995, ch. 116, § 1, re- the 2006 NMSA 1978 on NMOneSource.com. ! 
lating to definitions of the Uniform Anatomical Gift Act, 
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24-6A-2. Repealed. 


Repeals. — Laws 2007, ch, 323, § 35 repealed 24- 
6A-2 NMSA 1978 of the Uniform Anatomical Gift Act, as 
enacted by Laws 1995, ch. 116, § 2, relating to making, 
amending, revoking and refusing to make anatomical 


24-6A-3. Repealed. 


Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-3 
NMSA 1978, as enacted by Laws 1995, ch. 116, § 3, relat- 
ing to making, revoking and objecting to anatomical gifts 


24-6A-4. Repealed. 


Repeals. — Laws 2007, ch. 823, § 85 repealed 24-6A-4 
NMSA 1978; as enacted by Laws 1995, ch. 116, § 4, re- 
lating to authorization by office of medical investigator, 


24-6A-5. Repealed. 


Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-5 
NMSA 1978, as enacted by Laws 1995, ch. 116, § 5, re- 
lating to required request, search and notification and 


24-6A-6. Repealed. 


Repeals. — Laws 2007, ch. 328, § 35 repealed 24-6A-6 
NMSA 1978, as enacted by Laws 19965, ch, 116, § 6, re- 
lating to persons who may become donees and purposes 


24-6A-6.1. Repealed. 


Repeals. — Laws 2007, ch. 328, § 35 repealed 24-6A-6.1 
NMSA 1978, as enacted by Laws 2000, ch. 54, § 8, relating 
to identification of potential donees, effective July 1, 2007. 


24-6A-7. Repealed. 


Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-7 
NMSA 1978, as enacted by Laws 1995, ch, 116, § 7, relat- 
ing to delivery of document of gift, effective July 1, 2007. 


24-6A-7.1. Recompiled. 


Recompilation. — Laws 2007, ch. 323, § 28, recom- 
piled former 24-6A-7.1 NMSA 1978 as 24-6B-7.1 NMSA 
1978, effective July 1, 2007. 


24-6A-8. Repealed. 


Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-8 
NMSA 1978, as enacted by Laws 1995, ch. 116, § 8, relat- 
ing to rights and duties at death, effective July 1, 2007. 


24-6A-9. Repealed. 


Repeals. — Laws 2007, ch. 323,.§ 35 repealed 24-6A-9 
NMSA 1978, as enacted by Laws 1995, ch. 116, § 9, re- 
lating to coordination of procurement and use, effective 


HEALTH AND SAFETY 
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24-6A-9 


gifts by individuals, effective July 1, 2007. For provisions 


of former section, see the 2006 NMSA 1978 on NMOne 


Source.com, 


by others, effective July 1, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com., 


effective July 1, 2007. For provisions of former SecHoD see 
the 2006 NMSA 1978 on NMOneSource.com. 


civil or criminal immunity, effective July 1, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


for which anatomical gifts may be made, effective July 1, 
2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2006 NMSA 1978 
on. NMOneSource.com. 


For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com, 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource,com. 
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24-6A-9.1. Recompiled. 
Recompilation. — Laws 2007, ch. 328, § 29, recom- 


piled former 24-6A-9.1 NMSA 1978 as 24-6B-9.1 NMSA 
1978, effective July 1, 2007. 


24-6A-9.2. Recompiled. 
Recompilation. — Laws 2007, ch..323, § 30, recom- 


piled former 24-6A-9.2 NMSA 1978 as 24-6B-9.2 NMSA 
1978, effective July 1, 2007. 


24-6A-10. Repealed. 
Repeals, — Laws 2007, ch. 323, § 35 repealed 24-6A-10 


NMSA 1978, as enacted by Laws 19985, ch. 116, § 10, relat- 
ing to sale or purchase of parts prohibited and criminal 


24-6A-11. Repealed. 
Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-11 


NMSA 1978, as enacted by Laws 1995, ch. 116, § 11, relat- 
ing to examination, autopsy and liability, effective July 1, 


24-6A-12. Repealed. 
Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-12 


NMSA 1978, as enacted by Laws 1995, ch, 116, § 12, relat- 
ing to transitional provisions, effective July 1, 2007. For 


24-6A-13. Repealed. 
Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-13 


NMSA 1978, as enacted by Laws 1995, ch. 116, § 13, relat- 
ing to uniformity of application and construction, effective 


24-6A-14. Repealed. . 
Repeals. — Laws 2007, ch. 328, § 35 repealed 24-6A-14 


NMSA 1978, as enacted by Laws 1995, ch. 116, § 14, relat- 
ing to severability, effective July 1, 2007. For provisions 


24-6A-15. Repealed. 
Repeals. — Laws 2007, ch. 323, § 35 repealed 24-6A-15 


NMSA 1978, as enacted by Laws 1995, ch. 116, § 15, the 


short title of the act, effective July 1, 2007. For provisions 
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24-6A-15 


penalties, effective July 1, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com, 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. 


of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


) ARTICLE 6B 
Jonathan Spradling Revised Uniform Anatomical Gift Act 


Sec. 

24-6B-1. Short title. 

24-6B-2. Definitions. 

24-6B-3. Applicability. 

24-6B-4. Who may make anatomical gift before donor's 
death. 

24-6B-5. Manner of making anatomical gift before do- 

nor's death. 


Sec. 

24-6B-6. Amending or revoking anatomical gift before 
donor's death. 

24-6B-7. Refusal to make anatomical gift; effect of refusal. 

24-6B-7.1. Document of gift as a legal document. 

24-6B-8. Preclusive effect of anatomical gift, amendment 
or revocation. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-6B-1 HEALTH AND SAFETY . 24-6B-2 


Sec. Sec. 
24-6B-9. Who may make anatomical gift of decedent's 24-6B-18. Immunity. 

body or part. 24-6B-19. Law governing validity; choice of law as to ex- 
24-6B-9.1. Identification of potential donors, ecution of document af itt presumption of 
24-6B-9.2. Death record reviews. F validity. 
24-6B-10, Manner of making, amending or revoking ana- ~ 24-6B-20. Donor registry. 

tomical gift of decedent's body or part, 24-6B-21. Effect of anatomical gift on advance health- 
24-6B-11. Persons that may receive anatomical gift; pur- care directive, 

pose of anatomical gift. 24-6B-22, Cooperation between office of the state medi- 
24-6B-12. Search and notification. cal investigator and procurement organi- 
24-6B-18. Delivery of document of gift not required; right : zation. 

to examine, 24-6B-23. Facilitation of anatomical ‘gift from decedent 
24-6B-14, Rights and duties of procurement organization whose body is under jurisdiction of the of- 

and others. fice of the state medical investigator. 
24-6B-15. Coordination of procurement and use. 24-6B-24. Uniformity of application and construction. 
24-6B-16. Sale or purchase of parts prohibited, 24-6B-25. Relation to Electronic Signatures in Global 
24-6B-17. Other prohibited acts. and National Commerce Act. 


24-6B-1, Short title. 


Sections 1 through 25 of this act [24-6B-1 through 24-6B-25 NMSA 1978] may be cited as the 
"Jonathan Spradling Revised Uniform Anatomical Gift Act". 


History: Lae 2007, ch. 323, § 1. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-2. Definitions. 


As used in the Jonathan Spradling Revised Uniform Anatomical Gift Act: 

A. "adult" means an individual who is at least sixteen years of age; 

B. "agent" means an individual: 

(1) authorized to make health care decisions on the principal's behalf by a power of attor- 
ney for health care; or 

(2) expressly authorized to make an anatomical gift on the peingipals behalf by any other 
record signed by the principal; 

C. "anatomical gift" means a donation of all or part of a human body to 42ke effect after the 
donor's death for the purpose of transplantation, therapy, research or education, 

D. "decedent" means a deceased individual whose body or part is or may be the source of an 
anatomical gift. "Decedent" includes a stillborn infant and, subject to restrictions imposed by law 
other than the Jonathan Spradling Revised Uniform Anatomical Gift Act, a fetus but not including 
a fetus that is the subject of an induced abortion; 

E. "disinterested witness" means a witness other than the spouse, child, parent, sibling, grand- 
child, grandparent or guardian of the individual who makes, amends, revokes or refuses to make 
an anatomical gift, or another adult who exhibited special care and concern for the individual. "Dis- 
interested witness" does not include a person to which an anatomical gift could pass pursuant to 
Section 11 [24-6B-11 NMSA 1978] of the Jonathan Spradling Revised Uniform Anatomical Gift Act; 

F. "document of gift" means a donor card or other record used to make an anatomical gift. "Docu- 
ment of gift" includes a statement or symbol on a driver's license, identification card or donor registry; 

G. "donor" means an individual whose body or part is the subject of an anatomical gift; 

H. "donor registry" means a database that contains records. of anatomical gifts and amend- 
ments to or revocations of anatomical gifts; 

I. "driver's license" means a license or permit issued by the motor vehicle division of the taxa- 
tion;and revenue department to Haperate a vehicle, whether or not conditions are attached to the 
License or permit; 

J. “eye bank" means a person that is licensed, accredited or regulated pursuant to federal or 
state law to engage in the recovery, screening, testing, processing, roraee or distribution of human 
eyes or portions of human eyes; 
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K. "guardian" means a person appointed by a court to make decisions regarding the support, 
care, education, health or welfare of an individual. "Guardian" does not include a guardian ad litem; 

L. "hospital" means a facility licensed as a hospital pursuant to the law of any state ora facil- 
ity operated as a hospital by the United States, a state or a subdivision of a state; 

M. "identification card" means an identification card issued by the motor vehicle division of the 
taxation and revenue department; 

N. "know" means to have actual knowledge; 

O. "minor" means an individual who is under eighteen years of age; 

P. "organ procurement organization" means a person designated by the secretary of the federal 
department of health and human services as an organ procurement organization; 

Q. "parent" means a parent whose parental rights have not been terminated; 

R. "part" means an organ, an eye or tissue of a human being. "Part" does not include the whole 
body; 

S. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government or governmental sub- 
division, agency or instrumentality, or any other legal or commercial entity; 

T. "physician" means an individual authorized to practice medicine or osteopathy pursuant to 
the law of any state; 

U. "power of attorney for health care" includes an advance health-care directive as defined in 
the Uniform Health-Care Decisions Act [Chapter 24, Article 7A NMSA 1978]; 

V. "procurement organization" means an eye bank, organ procurement organization or tissue 
bank; 

W. "prospective donor" means an individual who is dead or near death and has been deter- 
mined by a procurement organization to have a part that could be medically suitable for trans- 
plantation, therapy, research or education. "Prospective donor" does not include an individual who 
has made a refusal; 

X. "reasonably available" means able to be contacted by a procurement organization without 
undue effort and willing and able to act in a timely manner consistent with existing medical crite- 
ria necessary for the making of an anatomical gift; 

Y. "recipient" means an individual into whose body a decedent's part has been or is intended 
to be transplanted; 

Z. "record" means information thats is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

AA. "refusal" means a record created pursuant to Section 7 [24-6B-7 NMSA 1978] of the Jona- 
than Spradling Revised Uniform Anatomical Gift Act that expressly statés an intent to bar other 
persons from making an anatomical gift of an individual's body or part; 

BB. "sign" means, with the present intent to authenticate or adopt a record: 

(1) to execute or adopt a tangible symbol; or 
(2) to attach to or logically associate with the record an electronic symbol, sound or process; 

CC. "state" means a state of the United States, the District of Columbia, Puerto Rico; the 
United States Virgin Islands or any territory or insular possession subject to the jurisdiction of the: 
United States; — 

DD. "technician" means an individual determined to be qualified to remove or process parts by 
an appropriate organization that is licensed, accredited or regulated pursuant to federal or state 
law. "Technician" includes an enucleator; 

EE. "tissue" means a portion of the human body other than an organ or an eye. "Tissue" does 
not include blood unless the blood is donated for the purpose of research or education; 

FF. "tissue bank" means a person that is licensed, accredited or regulated pursuant to federal or 
state law to engage in the recovery, screening, testing, processing, storage or distribution of tissue; and 

GG. "transplant hospital" means a hospital that furnishes organ transplants and other medi- 
cal and surgical specialty services required for the care of transplant patients. 


History: Laws 2007, ch. 323, §2. Effective dates, — Laws 2007, ch. 328, § 36 made the 
; Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 
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24-6B-3. Applicability. 


The Jonathan Spradling Revised Uniform Anatomical Gift Act applies to an eRatactacan gift or 
amendment to, revocation of or refusal to make an anatomical gift, whenever made. 


History: Laws 2007, ch. 328, § 3. Effective dates. — Laws 2007, ch. 323, § 836 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective ae a 1, 2007. 


24-6B-4. Who may make anatomical L gift before donor's death, 


Subject to the provisions of Section 8 [24-6B-8 NMSA 1978] of the Jonathan estate Revised Uni- 
form Anatomical Gift Act, an anatomical gift of a donor's body or part may be made during the life of 
the donor for the purpose of transplantation, therapy, research or education in the manner provided in 
Section 5 [24-6B-5 NMSA 1978] of the Jonathan Spradling Revised Uniform Anatomical Gift Act by: 

A. the donor, if the donor is an adult or if the donor is a minor and is: 

(1) emancipated; or 
(2) authorized pursuant to state law to apply for an instruction permit because the donor 
is at least fifteen years of age; 

B. an agent of the donor, unless the power of attorney for health care or other record prohibits 
the agent from making an anatomical gift; 

C. a parent of the donor, if the donor is an unemancipated minor; or 

D. the donor's guardian. 


History: Laws 2007, ch. 323, § 4. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. al 


24-6B-5. Manner of making anatomical gift before donor's death. 


A. Adonor may make an anatomical gift: 

(1) by authorizing a statement or symbol indicating that the donor has made an anatomi- 
cal gift to be imprinted on the donor's driver's license or identification card; 

(2) inawill; 

(3) during a terminal illness or injury of the donor, by any fata Hie communication. ad- 
dressed to at least two adults, at least one of whom is a disinterested witness; or — . 

(4) as provided in Subsection B of this section. 

B. A donor or other person authorized to make an anatomical gift pursuant is Saetidn 4 [24- 
6B-4 NMSA 1978] of the Jonathan Spradling Revised Uniform Anatomical Gift Act may make 
a gift by a donor card or other record signed by the’'donor or other person making the gift or by 
authorizing that a statement or symbol indicating thatthe donor has made an anatomical gift 
be included on a donor registry. If the donor or other person is physically unable to sign a record, 
the record may be signed by another individual at the direction of the donor or obi person and 
shall: 

(1) be witnessed by at least two adults; at least one of arbi is a lisistanctdnd sis 
who have signed at the request of the donor or the other person; and 

(2) state that it has been signed and witnessed as provided in Paragraph (a) of this subBe- 
tion. 

»C. » Revocation, suspension, expiration or cancellation of a driver's pete or identification card 
upon which an anatomical gift is indicated does not invalidate the gift. 

D. An anatomical gift made by will takes effect upon the donor's death whether or sient the will 
is probated. Invalidation of the will after the donor's death does not invalidate the anatomical gift. 


History: Laws 2007, ch. 323, § 5. i Effective dates, — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 
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24-6B-6. Amending or revoking anatomical gift before donor's death. 


A. Subject to the provisions of Section 8 [24-6B-8 NMSA 1978] of the Jonathan Spradling Re- 
vised. Uniform Anatomical Gift Act, a donor or other person authorized to make an anatomical gift 
pursuant to Section 4 [24-6B-4 NMSA.1978] of that, act may amend or revoke an anatomical gift 
bY Yo | 

(1) arecord signed ved 

(a) the donor; 

(b). . the other person; or 

(c) subject to the provisions of Boneerion B of this section, another individual acting 
at the direction of the donor or the other person if the donor or other person is physically unable 
to sign; or 

(2) -a later-executed document of gift that amends or revokes a previous anatomical gift or 
portion of an anatomical gift, either expressly or by inconsistency. 

B. Arecord signed pursuant to Rubpeneerenh (c) of Paragraph (1) of Subsection A of this sec- 
tion shall: 

(1) be witnessed by at least rie adults, at least one of Pion isa disinterested witness, 
who have signed at the request of the donor or the other person; and: 

(2) state that it has been signed and witnessed as provided in Paragraph (1) of this subsec- 
tion. 

C. Subject to the provisions of Badtidtl 8 [24-6B-8 NMSA 1978] of the Tonathet Spradling Re- 
vised Uniform Anatomical Gift Act, a donor or other person authorized to make an anatomical gift 
pursuant to Section 4 of that act may revoke an anatomical gift by the destruction or cancellation 
of the document of gift, or the portion of the document of gift: used to make the gift, with the intent 
to revoke the gift. 

D. Adonor may amend or revoke an anatomical gift that was not made in a will by any form of 
communication during a terminal illness or injury addressed to. at least two adults, at least one of 
whom is a disinterested witness. 

E. Adonor who makes an anatomical gift in a will may amend or revoke the gift in the manner 
provided for amendment or revocation of wills or as.provided in Subsection A of this section. 


History; Laws 2007, ch. 823, § 6, _—-Bffeetive dates. — Laws 2007, ch. 323, § 36 made the 
' Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-7. Refusal to make anatomical gift; effect of refusal. 


A. An individual may refuse to make an anatomical gift of the individual's body or part by: 
(1) arecord signed by: 
(a) the individual; or’ 
(b) subject to the provisions of Subsection B of this section, another individual acting 
at the direction of the individual if the individual is physically unable to sign; 
(2) the individual's will, whether or not the will is admitted to probate or invalidated after 
the individual's death; or 
(3) any form of communication made by the individual during the individual's termi- 
nal illness or injury addressed to at least two adults, at least one of whom i is a disinterested 
witness. 
B. A record signed pursuant to Subparagraph (b) of Paragraph (1) of Subsection A of this sec- 
tion shall: . 
(1) be witnessed by dt least two adults, at least one of whom is a disinterested witness, 
who have signed at the request of the individual; and 
(2) state that it has been signed and witnessed as provided in Paragraph (1) of this subsection. 
C. An individual who has made a refusal may amend or revoke the refusal: 
(1) ‘in the manner provided in Subsection A of this section for making a refusal; 
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(2). by subsequently making an anatomical gift pursuant to Section 5 [24-6B-5 NMSA 
1978] of the Jonathan Spradling Revised oe Anatomical Gift Act that is tn ponesaat with 
the refusal; or 

(3) by destroying or canceling the Habana evidencing the refusal, or the portion of the re- 
cord used to make the refusal, with the intent to revoke the refusal. 

D. Except as otherwise provided in Subsection H of Section 8 [24-6B-8 NMSA 1978] of the 
Jonathan Spradling Revised Uniform Anatomical Gift Act, in the absence of an express, contrary 
indication by the individual set forth in the refusal, an individual's unrevoked refusal to make an 
anatomical gift of the individual's body or part bars all other persons from making an anatomical 
gift of the individual's body or part. 


History: Laws 2007, ch. 323, § 7. 7 Effective dates, — Laws 2007, ch. 328, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-7.1. Document of gift as a legal document. 


A document of gift constitutes a legal document and has sufficient legal authority to be accepted 
' by a designated or undesignated donee of anatomical gifts pursuant to the Jonathan Spradling 
Revised Uniform Anatomical Gift Act. 


History: Laws 2002, ch. 42; § 3; recompiled and The 2007 amendment, effective July 1, 2007, changed 
amended by Laws 2007, ch. 323, § 28, the name of the act. 

Recompilation. — Laws 2007, ch. 323, § 28 recompiled 
and amended former 24-6A-7.1 NMSA 1978 as 24-6B-7.1 
NMSA 1978, effective July 1, 2007. 


24-6B-8. Preclusive effect of anatomical gift, amendment or 
revocation. 


A. Except as otherwise provided in Subsection G of this section and subject to the provisions 
of Subsection F of this section, in the absence of an express, contrary indication by the donor, a 
person other than the donor is barred from making, amending or revoking an anatomical gift of a 
donor's body or part if the donor made an anatomical gift of the donor's body or part pursuant to 
Section 5 [24-6B-5 NMSA 1978] of the Jonathan Spradling Revised Uniform Anatomical Gift Act 
or an amendment to an anatomical gift of the donor’ s body or part pursuant to Section 6 [24-6B-6 
NMSA 1978] of that act. 

B. A donor's revocation of an anatomical gift of the donor's body or part pursuant to Section 6 
of the Jonathan Spradling Revised Uniform Anatomical Gift Act is not a refusal and does not bar 
another person specified in Section 4 [24-6B-4 NMSA 1978] or 9 [24-6B-9 NMSA 1978] of that act 
from making an anatomical gift of the donor's body or part pursuant to Section 5 or 10 [24-6B-10 
NMSA 1978] of that act. | . 

C. Ifa person other than the donor makes an unrevoked anatomical gift of the donor's body 
or part pursuant to Section 5 of the Jonathan Spradling Revised Uniform Anatomical Gift Act or 
an amendment to an anatomical gift of the donor's body or part pursuant to Section 6 of that act, 
another person may not make, amend or revoke the gift of the donor's body or part pursuant to 
Section 10 of that act. 

D. A revocation of an anatomical gift of a donor's body or part pursuant to Section 6 of the 
Jonathan Spradling Revised Uniform Anatomical Gift Act by a person other than the donor does 
not bar another person from making an anatomical gift of the body or part pursuant to Section 5 
or 10 of that act. 

KE. In the absence of an express, contrary indication by the donor or other person authorized to 
make an anatomical gift pursuant to Section 4 of the Jonathan Spradling Revised Uniform Ana- 
tomical Gift Act, an anatomical gift of a part. is neither a refusal to give another part nor a limita- 
tion on the making of an anatomical gift of another part at a later time by the donor or another 
person. 
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F. In the absence of an express, contrary indication by the donor or other person authorized to 
make an anatomical gift pursuant to Section 4 of the Jonathan Spradling Revised Uniform Ana- 
tomical Gift Act, an anatomical gift of a part for one or more of the purposes set forth in Section 4 
of that act is not a limitation on the making of an anatomical gift of the part for any of the other 
purposes by the donor or any other person pursuant to Section 5 or 10 of that act. 

G. Ifa donor who is an unemancipated minor dies, a parent of the donor who is reasonably 
available may revoke or amend an anatomical gift of the donor's body or part. 

H. Ifan unemancipated minor who signed a refusal dies, a parent of the minor who is reason- 
ably available may revoke the minor's refusal. 


History: Laws 2007, ch. 328, § 8. Effective dates. — Laws 2007, ch. 323, § 36 made the 
. Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-9. Who may make anatomical gift of decedent's body or part. 


A. Subject to the provisions of Subsections B and C of this section and unless barred by Sec- 
tion 7 [24-6B-7 NMSA 1978] or 8 [24-6B-8 NMSA 1978] of the Jonathan Spradling Revised Uni- 
form Anatomical Gift Act, an anatomical gift of a decedent's body or part for purpose of trans- 
plantation, therapy, research or education may be made by any member of the following classes of 
persons who is reasonably available, in the order of priority listed: 

(1) an agent of the decedent at the time of death who could have made an anatomical gift 
pursuant to Subsection B of Section 4 [24-6B-4 NMSA 1978] of the Jonathan Spradling. Revised 
Uniform Anatomical Gift Act immediately before the decedent's death; | 

(2) _ the spouse of the decedent unless legally separated or unless there is a pending action 
for annulment, divorce, dissolution of marriage or separation; 

(3). adult children of the decedent; 

(4) parents of the decedent; 

(5) adult siblings of the decedent; 

(6) adult grandchildren of the decedent; 

(7) grandparents of the decedent; 

(8) an adult who exhibited special care and concern for the decedent; 

(9) the persons who were acting as the guardians of the person of the decedent at the time 
of death; and. 

(10) any other person having the authority to dispose of the decedent's body. 

B. If there is more than one member of a class listed in Paragraphs (1), (3), (4), (5), (6), (7) and 
(9) of Subsection A of this section entitled to make an anatomical gift, an anatomical gift may be 
made by a member of the class unless that member or a person to which the gift may pass pursu- 
ant to Section 11 [24-6B-11 NMSA 1978] of the Jonathan Spradling Revised Uniform Anatomical 
Gift Act knows of an objection by another member of the class. If an objection is known, the gift 
may be made only by a majority of the members of the class who are reasonably available. 

C. A person may not make an anatomical gift if, at the time of the decedent's death, a person in 
a prior class pursuant to Subsection A of this section is reasonably available to make or to object 
to the making of an anatomical gift. 


History: Laws 2007, ch. 323, § 9. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1,.2007. 


24-6B-9.1. Identification of potential donors. 


A. Each hospital in New Mexico, with the concurrence of its medical staff, shall develop by 
July 1, 2000 a protocol for identifying potential donors. The protocol shall be developed in collabo- 
ration with a procurement organization. The protocol shall provide that at or near the time of a 
patient's death and prior to the removal of life support, the hospital shall contact a procurement 
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organization to determine the suitability of the patient as:'a donor. The person designated by the 
hospital to contact the procurement organization ran have the ringeinen: information available 
prior to making the contact: BOG 

(1) the patient's identifier nluniber . 

(2) the patient's age; fj 

(3) the cause of death; and 

(4) any past medical history available. | 

B. The procurement organization shall:determine the suitability for abiduiedi If the 'g procure- 
ment organization determines that donation is not appropriate based on established medical crite- 
ria, that determination shall be noted by hospital personnel on the patient's record and no atic! 
action is necessary. 

C. If the procurement organization determines that the patient is a portable edintidale for 
donation, the procurement organization shall initiate donor proceedings by making a reasonable 
search for a document of gift or other information identifying the patient as a donor or as a pales 
who has refused to make an anatomical gift. 

D. The hospital must have and implement written protocols that: 

(1) incorporate an agreement with a procurement organization under which the hospital 
must notify, in a timely manner, the procurement organization or a third party designated by the 
procurement organization of patients whose deaths are imminent and prior to the removal of life 
support from a patient who has died in the hospital; 

(2) ensure that the retrieval, processing, preservation, storage and distribution of tissues 
and eyes does not interfere with vascular organ procurement; 

(8) ensure that the family of each potential donor is informed of its options to donate 
organs, tissues or eyes or to decline to donate. The person designated by the hospital to initi- 
ate the request to the family must be a procurement organization employee or a designated 
requester; 

(4) encourage discretion and sensitivity with respect to the circumstances, views and be- 
liefs of the families of potential donors; and 

(5) ensure that the hospital works cooperatively with the procurement btn (Altion in 
educating hospital staff on donation issues, reviewing death records to improve identification of 
potential donors and maintaining potential donors while necessary testing and pam of ana- 
tomical gifts take place. 

E. Every hospital in the state shall establish a committee to develop and implement its organ 
and tissue donation policy and procedure to assist its staff in identifying and evaluating terminal 
patients who may be suitable organ or tissue donors. The committee shall include members of the 
' administrative, medical and nursing staffs and shall appoint a member to act asa liaison between 
the hospital and the state procurement organization. 


‘History: Laws 2000, ch. 54, § 7; recompiled and The 2007 amendment, effective July 1, 2007, changed 
amended by Laws 2007, ch. 328, § 29, « “an individual" to "a person" in Subsection C. 
Recompilation, — Laws 2007, ch, 323, § 29 recompiled 
former 24-6A-9.1 NMSA 1978 as 24- 6B- 9.1 NMSA 1978, - 
effective July 1, 2007. 


thi 


24-6B-9.2. Death record reviews. 


Every hospital shall work jointly with the appropriate procurement organization to conduct 
death record reviews at least annually. The procurement organization shall compile the results of 
the death record reviews and provide a report to the department of health by September 1 of each 
year; provided that the report to the department shall not identify hospitals, donors or recipients. 


History: Laws 2000, ch. 54, § 6; recompiled and The 2007 amendment, effective July 1, 2007; changed 

amended by Laws 2007, ch. 323, § 30. cane! donors" to donors. 
Recompilation, — Laws 2007, ch. 328, § 30, recom- 

piled former 24-6A-9.2 NMSA 1978 as 24-6B-9.2 NMSA 

1978, effective July 1, 2007. 
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24-6B-10. Manner of making, amending or revoking anatomical bit of 
decedent's body or part. 


A. Aperson authorized to make an anatomical gift pursuant to Section 9 [24-6B-9 NMSA 1978] 
of the Jonathan Spradling Revised Uniform Anatomical Gift Act may make an anatomical gift by a 
document of gift signed by the person making the gift or by that person's oral communication that 
is electronically recorded or is contemporaneously reduced to a record and signed by the individual 
receiving the oral communication. 

B. Subject to the provisions of Subsection C of this section, an anatomical gift by'a person au- 
thorized pursuant to Section 9 of the Jonathan Spradling Revised Uniform Anatomical Gift Act 
may be amended or revoked orally or in a record by any member of a prior class who is reasonably 
available. If more than one member of the prior class is reasonably available, the gift made by a 
person authorized pursuant to Section 9 of that act may be: 

(1). amended only if a majority of the reasonably available members agree to the amending 
of the gift; or 

(2) revoked only if a majority of the reasonably ar aitahis members agree to the revoking of 
the gift or if they are equally divided as to whether to revoke the gift. 

C. A revocation pursuant to Subsection B of this section is effective only if, before an incision 
has been made to remove a part from the donor's body or before invasive procedures have begun 
to prepare the recipient, the procurement organization, transplant hospital or ace or techni- 
cian knows of the revocation. 


History: Laws 2007, ch. 328, § 10. : Effective dates. — Laws 2007, ch. 323, § 36 made the 
; Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-11. Persons that may receive anatomical gift; purpose of 
anatomical gift. 


A. An anatomical gift may be made to the following persons named in the document of gift: 
(1) a hospital; accredited medical school, dental school, college or university; organ pro- 
curement organization; or other appropriate person, for research or education; 
(2) subject to the provisions of Subsection B of this section, an individual designated by 
the person making the anatomical gift if the individual is the recipient of the part; and 
(3) an eye bank or tissue bank. 

B. If an.anatomical gift to an individual pursuant to Paragraph (2) of Subsection A of this 
section cannot be transplanted into the individual, the part passes in accordance with Subsec- 
tion G of this section in the absence of an express, contrary indication by the person making the 
anatomical gift. 

C. Ifan anatomical gift of one or more specific parts or of all parts is made in a document of gift 
that does not name a person described in Subsection A of this section but identifies the purpose for 
which an anatomical gift may be used, the following rules apply: 

(1) ifthe partis an eye and the gift is for the purpose of ari ge or therapy, the gift 
passes to the appropriate eye bank; 

(2) if the part is tissue and the gift is for the purpose of trae clantation or therapy, the gift 
passes to the appropriate tissue bank; 

(8) ifthe part is an organ and the gift is for the purpose of transplantation or therapy, the 
gift passes to the appropriate organ procurement organization as custodian of the organ; and 

(4) if the part is an organ, an eye or tissue and the gift is for the purpose of research or 
education, the gift passes to the appropriate procurement organization. 

D. For the purpose of Subsection C of this section, if there is more than one purpose of an ana- 
tomical gift set forth in the document of gift but the purposes are not set forth in any priority, the 
gift shall be used for transplantation or therapy, if suitable. If the gift cannot be used for trans- 
plantation or therapy, the gift may be used for research or education. 
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E,. If an anatomical gift of one or more specific parts is made in a document of gift that does 
not name a person described in Subsection A of this section and does not identify the purpose of 
the gift, the gift may be used only for transplantation or therapy, and the gift passes in accordance 
with Subsection G of this section. 

F. Ifadocument of gift specifies only a genéral intént to inde an anatomical gift by words such 
as "donor", "organ donor" or "body donor", or by a:symbolor statement of similar import, the gift 
may be used only for transplantation or Riciiiasn and the gift passes in accordance with Subsection 
G of this section. 

G... For purposes of Subsections B, E and F of this section, the following rules apple 

(1). ifthe part is an eye, the gift passes to the appropriate eye bank; . 

(2) ifthe part is tissue, the gift passes to the appropriate tissue bank; and 

(3) ifthe part is an organ, the gift passes to the appropriate organ prokpnamatt organiza- 
tion as custodian of the organ. 

H. An anatomical gift of an organ for braiiatiamaaaion! or therapy, other than an anatomical gift 
pursuant to Paragraph (2) of Subsection A of this section, passes to the organ procurement organi- 
zation as custodian of the organ. 

I. If an anatomical gift does not pass pursuant to Subsections A through H of this section or 
the decedent's body or part is not used for transplantation, therapy, research or education; custody 
of the body or part passes to the person under obligation to dispose of the body or part. 

J. A person may not accept an anatomical gift if the person knows that the gift was not effec- 
tively made pursuant to Section 24-6B-5 or 24-6B-10 NMSA 1978 or if the person knows that the 
decedent made a refusal pursuant to Section 24-6B-7 NMSA 1978 that was not revoked. For pur- 
poses of this subsection, if a person knows that an anatomical gift was made on a document of gift, 
the person is deemed to know of any amendment or revocation of the gift or any refusal to make 
an anatomical gift on the same document of gift. 

K. Except as otherwise provided in Paragraph (2) of Subsection A of this section, nothing in 
the Jonathan Spradling Revised Uniform Anatomical Gift. Act affects the allocation of organs.for 
transplantation or therapy. 

L. An individual's participation in the state's medical cannabis program established pur- 
suant to the Lynn and Erin Compassionate Use Act [Chapter 26, Article 2B NMSA 1978] shall 
not in'itself constitute grounds for refusing to allow that individual'to receive an anatomical 
aiths 


History: Laws 2007, ch. 323, § 11; 2019, ch. 247, § 18. 
The 2019 amendment, effective ‘dune 14, 2019, pro- 
vided that an individual's participation in the state's 
medical cannabis program shall not in itself constitute 
grounds for refusing to allow that individual to re- 
ceive an anatomical gift; in Subsection J, after the first 


24-6B-12. Search and notification. 


occurrence of "Section", deleted "5 or 10 of the Jonathan 
Spradling Revised Uniform Anatomical Gift Act" and 
added "24-6B-5 or 24-6B-10 NMSA 1978", and after the 
second occurrence of "Section", deleted "7 of that act" 


and added "24-6B-7 NMSA 1978; and added new Subsec- 


tion L, 


A. The following persons shall make a reasonable search of an individual who the person rea- 
sonably believes is dead or near death for a document of gift. or other information seeps eas the 
individual as a donor or as an individual who made a refusal: . 

(1) alaw enforcement officer, firefighter, paramedic or. other emergency rescuer finding the 


individual; and 


(2) if no other source of the information is immediately ase Ne a hospital, as soon as 
practical after the individual's arrival at the hospital. 
B. Ifa document of gift or a refusal to make an anatomical: gift 3 is Veatad by the search re- 


quired by Paragraph (1) of Subsection A of this. section and; the individual or deceased individual 
to whom it relates is taken to a hospital, the pakann beabomhible for conducting the search shall 
send the document of gift or refusal:to the hospital. 

C. A-person is not subject to criminal or civil liability for failing to discharge the dihiek im- 
posed by this section but may be subject to administrative sanctions. . 
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History: Laws 2007, ch. 323, § 12. . Effective dates, — Laws 2007, ch. 323, § 36 made the 
) eal ls Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-13. Delivery of document of gift not required; right to examine. 


A. Adocument of gift need not be delivered during the donor's lifetime to be effective. 

B. Upon or after an individual's death, a person in possession of a document of gift or a refusal 
to make an anatomical gift with respect to the individual shall allow examination and copying of 
the document of gift or refusal by a person authorized to make or object to the making of an ana- 
tomical gift with respect to the individual or by a person to which the gift could pass pursuant to 
Section 11 [24-6B-11 NMA 19%) of the Jonathan Spradling Revised Uniform Anatomical Gift Act. 


History: Laws 2007, ch, 328, § 13. f Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007, 


24-6B-14. Rights and duties of procurement organization and others. 


A. When a hospital refers an individual at or near death to a procurement organization, the 
organization shall make a reasonable search of the records of the motor vehicle division of the 
taxation and revenue department and any donor registry that it knows exists for the geographi- 
cal area in which the individual resides to ascertain whether the individual has made an ana- 
tomical gift. 

B. A procurement organization shall be allowed reasonable access to information.in the re- 
cords of the motor vehicle division of the taxation and revenue department to ascertain whether 
an individual at or near death is a donor. 

C. When,a hospital refers an individual at or near death to a procurement prganization, the 
organization may conduct any reasonable examination necessary to ensure the medical suitability 
of a part that is or could be the subject of an anatomical gift for transplantation, therapy, research 
or education from a donor or a prospective donor. During the examination period, measures nec- 
essary to ensure the medical suitability of the part may not be withdrawn unless the hospital or 
procurement organization knows that the individual expressed a contrary intent.  . 

D. Unless prohibited by law other than the Jonathan Spradling Revised Uniform Anatomical 
Gift Act, at any time after'a donor's:death, the person to which a part passes pursuant to Sec- 
tion'11 [24-6B-11 NMSA 1978] of that act may conduct any reasonable examination necessary to 
ensure the medical suitability of the body or part for its intended purpose. 

E. Unless prohibited by law other than the Jonathan Spradling Revised Uniform Anatomical 
Gift Act, an examination pursuant to Subsection C or D' of this:section may include an examina- 
tion of all medical and dental records of the donor or prospective donor. 

F. Upon the’ death of a minor who was a donor or had signed a refusal, unless a procurement 
organization knows the minor is emancipated, the procurement organization shall conduct a rea- 
sonable search for the parents of the minor and provide the Loot a with an dee paces to revoke 
or amend the anatomical gift or revoke the refusal.' 

G. Upon referral by a hospital pursuant to Subsection A of this section, a procurement organi- 
zation shall make a reasonable search for any person listed in Section 9 [24-6B-9 NMSA 1978] of 
the Jonathan Spradling Revised Uniform Anatomical Gift Act having priority to make an anatom- 
ical gift on behalf of a prospective donor. If a procurement organization receives information that 
an anatomical gift to any other person was made, amended or revoked, it shall promptly advise the 
other person of all relevant information. 

H. Subject to the provisions of Subsection I of Section 11 and Section 23 [24-6B-23,NMSA 
1978] of the Jonathan Spradling Revised Uniform Anatomical Gift Act, the rights of the person to 
which a part passes pursuant to Section 11 of that act are superior to the rights of all others with 
respect to the part. The person may accept or reject an anatomical gift in whole or in part, Subject 
to the terms of the document of gift and the Jonathan Spradling Revised, Uniform Anatomical Gift 
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Act, a person that accepts an anatomical gift of an entire body may allow embalming, burial or 
cremation, and use of remains in a funeral service. If the gift is of a part, the person to which the 
part passes pursuant to Section 11 of the Jonathan Spradling Revised Uniform Anatomical Gift 
Act, upon the death of the donor and before embalming, burial or cremation, shall cause the we 
to be removed without unnecessary mutilation. — 

I. Neither the physician who attends the decedent at diaih nor the physician who dietSemnbaits 
the time of the decedent's death may participate in the procedures for removing or transplanting 
a part from the decedent. 

J. A physician or technician may remove a donated part from the body a donor that the phy- 
sician or technician is qualified to remove. 


History: Laws 2007, ch. 3238, § 14. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-15. Coordination of procurement and use. 


Each hospital in this state shall enter into agreements or affiliations with procurement organi- 
zations for coordination of procurement and use of anatomical gifts. 


History: Laws 2007, ch. 323, § 15. Effective dates. — Laws 2007, ch.323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-16. Sale or purchase of parts prohibited. 


A. Except as otherwise provided in Subsection B of this section, a person who for valuable con- 
sideration, knowingly purchases or sells a part for transplantation or therapy if removal of a part 
from an individual is intended to occur after the individual's death commits a third degree felony 
and upon conviction is subject to a fine not exceeding five thousand dollars ($5,000) or imprison- 
ment not exceeding six years, or both. 

B. Aperson may charge a reasonable amount for the removal, processing, sean atty quality 
control, storage, transportation, implantation or disposal of a part. 


History: Laws 2007, ch. 323, § 16. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-17. Other prohibited acts. 


A person who, in order to obtain a financial gain, intentionally falsifies, forges, conceals, defaces 
or obliterates a document.of gift, an amendment or revocation of a document of gift, or a refusal, 
commits a third degree felony and upon conviction is subject to a fine not exceeding five thousand 
dollars ($5,000) or imprisonment not exceeding six years, or both, 


History: Laws 2007, ch. 3238, § 17. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007, 


24-6B-18. Immunity. 


A. A person that acts in accordance with the Jonathan Spradling Revised Uniform Anatomical 
Gift Act or with the applicable anatomical gift law of another state, or attempts in good faith to 
do so, is not liable for the act in a civil action, criminal prosecution or administrative proceeding. 

B. Neither the person making an anatomical gift nor the donor's estate i is liable for any injury 
or damage that results from the making or use of the gift. 
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C. In determining whether an anatomical gift has been made, amended or revoked pursuant to 
the Jonathan Spradling Revised Uniform Anatomical Gift Act, a person may rely upon representa- 
tions of an individual listed in Paragraph (2), (3), (4), (5), (6), (7) or (8) of Subsection A of Section 9 
[24-6B-9 NMSA 1978] of that act relating to the individual's relationship to the donor or prospec- 
tive donor unless the person knows that the representation is untrue. 


History: Laws 2007, ch. 323, § 18. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-19. Law governing validity; choice of law as to execution of 
document of gift; presumption of validity. 


A. Adocument of gift is valid if executed in accordance with: 
(1) the Jonathan Spradling Revised Uniform Anatomical Gift Act; 
(2) the laws of the state or country where it was executed; or 
(3) the laws of the state or country where the person making the anatomical gift was do- 
miciled, has a place of residence or was a national at the time the document of gift was executed. 
B. Ifa document of gift is valid pursuant to this section, the law of this state governs the inter- 
pretation of the document of gift. 
C. A person may presume that a document of gift or amendment of an anatomical gift is valid 
unless that person knows that it was not validly executed or was revoked. — 


History: Laws 2007, ch. 323, § 19. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-20. Donor registry. 


A. The motor vehicle division of the taxation and revenue department shall establish a donor 
registry pursuant to the provisions of Subsection B of Section 66-5-10 NMSA 1978. 

B. The motor vehicle division of the taxation and revenue department shall cooperate with a 
person that administers any donor registry that this state establishes, contracts for or recognizes 
for the purpose of transferring to the donor registry all relevant information regarding a donor's 
making, amendment to or revocation of an anatomical gift. + 

C. A donor registry shall: - 

(1) allow a donor or other person authorized pursuant to Section 4 [24-6B-4 NMSA 1978] 
of the Jonathan Spradling Revised Uniform Anatomical Gift Act to include on the donor registry a 
statement or symbol that the donor has made, amended or revoked an anatomical gift; 

(2) be accessible to a procurement organization to allow it to obtain relevant information 
on the donor registry to determine, at or near death of the donor or a prospective donor, whether 
the donor or prospective donor has made, amended or revoked an anatomical gift; and 

(8) be accessible for purposes of Paragraphs (1) and (2) of this subsection seven days a 
week on a twenty-four-hour basis. . 

D. Personally identifiable information on a donor registry about a donor or prospective donor 
may not be used or disclosed without the express consent of the donor, prospective donor or person 
who made the anatomical gift for any purpose other than to determine, at or near death of the 
donor or prospective donor, whether the donor or prospective donor has made, amended or revoked 
an anatomical gift. 

E. This section does not prohibit any person from creating or maintaining a donor registry that 
is not established by or under contract with the state. Any such registry shall comply with the 
provisions of Subsections C and D of this section. 


History: Laws 2007, ch. 323, § 20. Effective dates. — Laws 2007, ch. 328, § 86 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 
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24-6B-21. Effect of anatomical gift on advance health-care directive. 


A. As used in this section: 

(1). "advance: health-care directive" means a power of attorney for atta: care, a health- 
care directive made pursuant to the proyisions of the Uniform Health-Care Decisions Act [Chap- 
ter 24, Article 7A NMSA 1978] or a record signed by a prospective donor containing the PFOSDEA- 
tive donor's direction concerning a health-care decision for the prospective donor; 

(2) “declaration” means a record signed by a prospective donor specifying the circumstances 
under which a life support system may be withheld or withdrawn from the prospective donor; and 

(3) "health-care decision" means any pai made pepaning the health care of pr pro- 
spective donor. 

B. Ifa prospective donor tabs a decherutions or nates health-care directive, measures necessary 
to ensure the medical suitability of an organ for transplantation or therapy may not be withheld or 
withdrawn from the prospective donor, unless the declaration expressly provides to the contrary. 


History: Laws 2007, ch. 323, § 21. i Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-22. Cooperation between office of the state medical investigator 
and procurement organization. 


A. The office of the state medical investigator shall cooperate with procurement organizations 
to maximize the opportunity to recover anatomical gifts for the purpose of transplantation, ther- 
apy, research or education. 

B. Ifthe office of the state roehical investigator receives notice from a procurement organiza- 
tion that an anatomical gift might be available or was made with respect to a decedent whose body 
is under the jurisdiction of the office of the state medical investigator and a post-mortem examina- 
tion is going to be performed, unless the office of the state medical investigator denies recovery in 
accordance with Section 28 [24-6B-23 NMSA 1978] of the Jonathan Spradling Revised Uniform 
Anatomical Gift Act, the office of the state medical investigator or its designee shall conduct a 
post-mortem examination of.the body or the part in a manner and within a period compatible with 
its preservation for the purposes of the anatomical gift. 

C. Apart may not be removed from the body ofa decedent under the jurisdiction e, the office, of 
the state medical investigator for transplantation, therapy, research or education unless the part 
is the subject of an anatomical gift. The body of a decedent under the jurisdiction of the office of the 
state medical investigator may not be delivered to a person for research or education unless the 
body is the subject of an anatomical gift. This subsection does not; preclude the office of the state 
medical investigator from performing the medico-legal investigation. upon the body or parts of a 
decedent under the jurisdiction of the office of the state medical investigator. 


History: Laws 2007, ch. 323, § 22. ee Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-23. Facilitation of anatomical gift from decedent whose body 
is under jurisdiction of the office of the state medical 
investigator. | 


A. Upon, request of a procurement, organization, the office of the state medical investigator 
shall release to the procurement organization the name, contact information and available medi- 
cal and social history of a decedent whose body is under the jurisdiction of the office of the state 
medical investigator. If the decedent's body or part is medically suitable for transplantation, ther- 
apy, research or education, the office of the state medical investigator shall release post-mortem 
examination results to the procurement organization. The procurement organization may make a 
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subsequent disclosure of the post-mortem examination results or other information received from 
the office of the state medical investigator only if relevant to transplantation or therapy. 

B. The office of the state medical investigator may conduct a medico-legal investigation by 
reviewing all medical records, laboratory test results, x-rays, other diagnostic results and other 
information that any person possesses about a donor or prospective donor whose body is under the 
jurisdiction of the office of the state medical investigator that the office of the state medical inves- 
tigator determines may be relevant to the investigation. 

C. A person that has any information requested by the office of the state medical investigator 
pursuant to Subsection B of this section shall provide that information as expeditiously as pos- 
sible to allow the office of the state medical investigator to conduct the medico-legal investiga- 
tion within a period compatible with the preservation of parts for the purpose of transplantation, 
therapy, research or education. 

D. Ifan anatomical gift has been or might be made of a part of a decedent whose body is under 
the jurisdiction of the office of the state medical investigator and a post-mortem examination is 
not required, or the office of the state medical investigator determines that a post-mortem exami- 
nation is required but that the recovery of the part that is the subject of an anatomical gift will not 
interfere with the examination, the office of the state medical investigator and the procurement 
organization shall cooperate in the timely removal of the part from the decedent for the purpose of 
transplantation, therapy, research or education. 

E. If an anatomical gift of a part from the decedent under the jurisdiction of the office of the 
state medical investigator has been or might be made, but the office of the state medical investiga- 
tor initially believes that the recovery of the part could interfere with the post-mortem investiga- 
tion into the decedent's cause or manner of death; the office of the state medical investigator shall 
consult with the procurement organization or physician or technician designated by the procure- 
ment organization about the proposed recovery. After consultation, the office of the state medical 
investigator may allow the recovery. 

F. Following the consultation pursuant to Subsection E of this section, in the absence of mutu- 
ally agreed-upon protocols to resolve conflict between the office of the state medical investigator 
and the procurement organization, if the office of the state medical investigator intends to deny re- 
covery, the office of the state medical investigator or its designee, at the request of the procurement 
organization, shall attend the removal procedure for the part before making a final determination 
not to allow the procurement organization to recover the part. During the removal procedure, the 
office of the state medical investigator or its designee may allow recovery by the procurement or- 
ganization to proceed, or, if the office of the state medical investigator or its designee reasonably 
believes that the part may be involved in determining the decedent's cause or manner of death, 
may deny recovery by the procurement organization. 

G. If the office of the state medical investigator or its designee denies recovery pursuant to 
Subsection F of this section, the office of the state medical investigator or its designee shall: 

(1) explain in a record the specific reasons for not allowing recovery of the part; 

(2) include the specific reasons in the records of the office of the state medical investigator; 
and 

(3) provide a record with the specific reasons to the procurement organization. 

H. Ifthe office of the state medical investigator or its designee allows recovery of a part pursu- 
ant to Subsection D, E or F of this section, the procurement organization, upon request, shall cause 
the physician or technician who removes the part to provide the office of the state medical inves- 
tigator with a record describing the condition of the part, a biopsy, a photograph and any other 
information and observations that would assist in the post-mortem examination. 

I. If the office of the state medical investigator or its designee is required to be present at a removal 
procedure pursuant to Subsection F of this section, upon request the procurement organization re- 
questing the recovery of the part shall reimburse the office of the state medical investigator or its des- 
ignee for the additional costs incurred in complying with the provisions of Subsection F of this section. 


History: Laws 2007, ch. 323, § 28. Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 
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24-6B-24. Uniformity of application and construction. 


In applying and construing the Jonathan Spradling Revised. Uniform Anatomical Gift Act, con- 
sideration shall be given to the need to promote. apitommiby of the law with respect to its subject 
matter among states that enact it. 


History: Laws 2007, ch. $23, § 24. | Effective dates. — Laws 2007, ch. 323, § 36 made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


24-6B-25. Relation to Electronic Signatures in Global Ane National 
Commerce Act. 


The Jonathan Spradling Revised Uniform Anatomical Gift Act modifies, limits and supersedes 
the Electronic Signatures in Global and National Commerce Act, 15 U.S.C, Section 7001 et seq., 
but does not modify, limit or supersede Section 101(a) of that act, 15 U.S.C. Section 7001, or au- 
thorize electronic delivery of any of the notices described i in Section 103(b) of that act, 15 U.S.C. 
Section 7003(b). 


History: Laws 2007, ch. 323, § 25. Effective dates. — Laws 2007, ch. 323, § 36. made the 
Jonathan Spradling Revised Uniform Anatomical Gift Act 
effective July 1, 2007. 


ARTICLE 7 
Right to Die 


(Repealed by Laws 1984, ch. 99, § 9; 1997, ch. 168, § 15.) 


24-7-1 to 24-7-11. Repealed. 
Repeals. — Laws 1997, ch. 168, § 15 repealed 24-7-1 24- 7-11 NMSA 1978, as enacted by Laws 1977, ch. 287, 
to 24-7-10 NMSA 1978, as enacted by Laws 1977, ch. 287, © § 11. For present comparable provisions, see eile 4 24, 


§§ 1 to 10 and Laws 1984, ch. 99, § 6, the Right to Die wes: 7A NMSA oor 
Act, effective July 1, 1997, Laws. 1984, ch. 99, § 9, repealed 


ARTICLE go 


Uniform Health-Care Decisions | 


Sec. Sec, 
24-7A-1. Definitions. 24-7A-8. Health-care information. 
24-7A-2. Advance health-care directives, 24-7A-9, Immunities. .. 
24-7A-2.1, Prohibited practice. ; ; 24-7A-10. Statutory damages. 
24-7A-3.. Revocation of advance health-care directive. © 24-7A-11: Capacity. 
24-7A-4, Optional form. : 24-7A-12, Effect of copy. 
24-7A-5. Decisions by surrogate. 24-7A-13. Effect of the Uniform Health-Care Decisions 
24-7A-6. Decisions by guardian. Act. 
24-7A-6.1. Life-sustaining treatment for unemancipated 24-7A-14, Judicial relief: 
minors. 24-7A-15. Uniformity of application ante construction. 
24-7A-6.2. Consent to health care for certain minors 24-7A-16, Transitional provisions, 
fourteen years of age or older, 24-7A-17, Short title. 


24-7A-7. Obligations of health-care practitioner, 24-7A-18. Severability. ~ 


24-7A-1. Definitions. 


As used in the Uniform HoglthaGona Decisions Act: 
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A. "advance health-care directive" means an individual instruction or a power of attorney for 
health care made, in either case, while the individual has capacity; 

B. "agent" means an individual designated in a power of attorney for health care to rabies a 
health-care decision for the individual granting the power; 

C. "capacity" means an individual's ability to understand and appreciate the nature atid con- 
sequences of proposed health care, including its significant benefits, risks and alternatives to pro- 
posed health care and to make and communicate an informed health-care decision. A determina- 
tion of lack of capacity shall be made only according to the provisions of Section 24-7A- 11 NMSA 
1978; 

D, "emancipated minor" means an individual eeendn the ages of sixteen and eighteen who 
has been married, who is on active duty inthe armed forces or who has been ‘declared by court 
order to be emancipated; 

E. "guardian" means a judicially appointed guardian or conservator having authority to make 
a health-care decision for an individual; 

_ F. "health care" means any care, treatment, service or procedure to maintain, diagnose or oth- 
erwise affect an individual's physical or mental condition; 
» G. "health-care decision" means a decision made by:an individual or the individual's ‘agent, 
guardian or surrogate, regarding the individual's health care, including: 

(1) selection and discharge of health-care practitioners and institutions;, 

(2) approval or disapproval of Beacngsbic tests, surgical procedures, programs of medica- 
tion and orders not to resuscitate; 

(3) directions relating to hfeeuatainiie treatment, including withholding or withdrawing 
life-sustaining treatment and the termination of life support; and 

(4). directions to provide, withhold or withdraw artificial nutrition aad Hyapation and all 
other forms of health care; 

H. "health-care institution" means an institution, facility or agency licensed, certified or oth- 
erwise authorized or permitted by law to provide health care in the ordinary course of business; 

I, “health-care practitioner" means an individual licensed, certified or otherwise authorized or 
permitted by law to provide health care in the ordinary course of business or practice of a profes- 
sion; 

J. "individual instruction" means an individual's direction concerning a health-care decision 
for the individual made while the individual has capacity; 

K. "life-sustaining treatment" means any medical treatment or procedure without NE the 
individual is likely to die within a relatively short'time, as determined to a’ reasonable degree of 
medical certainty by the primary care practitioner; 

L. "person". means an individual, corporation, business trust, estate, trust, partnership, as- 
sociation, joint venture, government, governmental subdivision, agency or instrumentality or any 
other legal or commercial entity; 4 

M. "physician" means an individual authorized to practice medicine or osteopathy; 

N. "power of attorney for health care" means the designation of an agent to make health-care 
decisions for the individual granting the power, made while the individual has capacity; 

O, “primary care practitioner" means a health-care practitioner designated by an individual 
or the individual's agent, guardian or surrogate to have primary responsibility for the individual's 
health care; 

P. "prineipal" means an adult or emancipated minor who, while having capacity, has made a 
power of attorney for health care by which the adult or emancipated minor delegates the right to 
make health-care decisions for the adult or emancipated minor to an agent; 

Q. "protected person" means an adult or emancipated minor for whom a guardian has been 
appointed; 3 

R, "qualified health-care professional" means a health-care practitioner who is a physician, 
physician assistant, nurse practitioner, nurse, psychologist or social worker; 

S.. "reasonably available" means readily able to be contacted without undue effort and willing 
and able to act in a timely manner considering the urgency of the patient's health-care needs; 

T. "state" means a state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico or a territory or insular possession subject to the jurisdiction of the United States; 
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U. "supervising health-care practitioner" means the primary care practitioner, or if there is 
no primary care practitioner or if the primary care practitioner is not reasonably available, the 
health-care practitioner who has undertaken primary responsibility for an individual's health 
care; and - ij: ie 

V. "surrogate" means an individual, other than a patient's agent or guardian, authorized under 
the Uniform Health-Care Decisions Act to make a health-care decision for the patient. 


History: Laws 1995, ch. 182, § 1; 1997, ch. 168, § 1; Temporary provisions. — Laws 2015, ch: 116, § 16 
2009, ch. 159, § 1; 2015, ch. 116, § 4. provided that by January 1, 2016, every cabinet secre- 
The 2015 amendment, effective June 19, 2015, tary, agency head and head of a political subdivision of 
amended the definitions of primary care practitioner" the state shall update rules requiring an examination by, 
and "supervising health-care practitioner" as used in the a certificate from or a statement of a licensed physician 
Uniform Health-Care Decisions Act; in Paragraph (1) of to also accept such examination, certificate or statement 
Subsection G, after "health-care", deleted "providers" and from an advanced practice registered nurse, certified 
added "practitioners"; in Subsection I, after "health-care", nurse-midwife or physician assistant working within that 
deleted "provider" and added "practitioner"; in Subsec- person's scope of practice. 
tion K, after "primary", deleted "physician" and added The 2009 amendment, effective June 19, 2009, added 
“care practitioner"; in Subsection O, after "primary", de- Subsection Q and deleted former Subsection V, which de- 
leted "physician' means a physician designated by an in- fined "ward". 
dividual or the individual's agent, guardian or surrogate The 1997 amendment, effective July 1, 1997, addled 
to have primary responsibility for the individual's health Subsections D, K, P and V and Paragraph G(3), and made 
care or, in the absence of a designation or if the desig- a stylistic change. 
nated physician is not reasonably available, a physician 
who undertakes the responsibility" and added "'care prac- ANNOTATIONS 
titioner' means a health-care practitioner designated by Law reviews. — For lecture, "Euthanasia and the right 
an individual or the individual's agent, guardian or sur- to die: Nancy Cruzan and New Mexico," see 20 N.M.L. Rev. 
rogate to have primary responsibility for the individual's 675 (1990). ‘ 
health care"; in Subsection R, after "health-care", deleted Am, Jur. 2d, A.L.R. and C.J.S. references. — Pa- 
"provider" and added "practitioner"; in Subsection U, after tient's right to refuse treatment allegedly necessary to 
"health-care", deleted "provider" and added "practitioner", sustain life, 93 A.L.R.3d 67. 
and after "primary", deleted "physician or, if there is no Judicial power to order discontinuance of life-sustaining 
primary physician or the primary physician is not reason- treatment. 48 A.L.R.4th 67. 
ably available, the health-care provider who has under- Living eit validity, construction, and effect, 49 
taken primary responsibility for an individual's health", ALR 4th 812. ; : : 
and after "care", added "practitioner, or if there is no pri- Tortious maintenance or removal of life supports, 58 
mary care practitioner or if the primary care practitioner < a J, R 4th 222. 
is not reasonably available, the health-care practitioner Propriety of, and liability related to, issuance or enforce- 
who has undertaken primary responsibility for an indi-- ___ ment of do not resuscitate (DNR) orders, 46 A:L.R.5th 793. 


vidual's health care". 


24-7A-2. Advance health-care directives. 


A. An adult or emancipated minor, while having capacity, has the right to make his or her own 
health-care decisions and may give an individual instruction. The instruction may be oral or writ- 
ten; if oral, it must be made by personally informing a health-care provider. The instruction may 
be limited to take effect only if a specified condition arises. 

B. An adult or emancipated minor, while having capacity, may execute a power of attorney 
for health care, which may authorize the agent to make any health-care decision the principal 
could have made while having capacity. The power must be in writing and signed by the principal. 
The power remains in effect notwithstanding the principal's later incapacity under the Uniform 
Health-Care Decisions Act or Article 5 of the Uniform Probate Code [Chapter 45, Article 5 NMSA 
1978]. The power may include individual instructions. Unless related to the principal by blood, 
marriage or adoption, an agent may not be an owner, operator or employee of a health-care institu- 
tion at which the principal is receiving care. 

C, Unless otherwise specified in a power of attorney for health care, the authority of an agent 
becomes effective only upon a determination that the principal lacks capacity, and ceases to be ef- 
fective upon a determination that the principal has recovered capacity. 

D. Unless otherwise specified in a written advance health-care directive, a determination that 
an individual lacks or has recovered capacity or that another condition exists that affects an indi- 
vidual instruction or the authority of an agent, shall be made according to the provisions of Sec- 
tion 11 [24-7A-11 NMSA 1978] of the Uniform Health- Care Decisions Act. 
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EK. An agent shall make.a health-care decision in accordance with the principal's individual 
instructions, if any, and other wishes to the extent known to the agent. Otherwise, the agent shall 
make the decision in accordance with the agent's determination of the principal's best interest. In 
determining the principal's best interest, the agent shall consider the principal's personal values 
to the extent known to the agent. 

F. A health-care decision made by an agent for a principal is effective without judicial approval. 

G. Awritten advance health-care directive may include the individual's nomination of a guard- 
ian of the person. . 


History: Laws 1995, ch. 182, § 2. 


24-7A-2.1. Prohibited practice. 


A. No insurer or other provider of benefits regulated by the New Mexico Insurance Code 
[Chapter 59A NMSA 1978, except for Articles 30A and 42A] or a state agency shall require a per- 
son to execute or revoke an advance health-care directive as a condition for membership in, being 
insured for or receiving coverage or benefits under an insurance contract or plan. 

B. No insurer may condition the sale, procurement or issuance of a policy, plan, contract, cer- 
tificate or other evidence of coverage, or entry into a pension, profit-sharing, retirement, employ- 
ment or similar benefit plan, upon the execution or revocation of an advance health-care directive; 
nor shall the existence of an advance health-care directive modify the terms of an existing policy, 
plan, contract, certificate or other evidence of coverage of insurance, 

C. The provisions of this section shall be enforced by the superintendent of insurance under 
the New Mexico Insurance Code. 


History: Laws 1997, ch. 168, § 14. 


24-7A-3. Revocation of advance health-care directive. 


A. An individual, while having capacity, may revoke the designation of an agent either by a 
signed writing or by personally informing the supervising health-care provider. If the individual can- 
not sign, a written revocation must be signed for the individual and be witnessed by two witnesses, 
each of whom has signed at the direction and in the presence of the individual and of each other. 

B. An individual, while having capacity, may revoke all or part of an advance health-care direc- 
tive, other than the designation of an agent, at any time and in any manner that communicates an 
intent to revoke. 

C. A health-care provider, agent, guardian or surrogate who, is informed of a revocation shall 
promptly communicate the fact of the revocation to the supervising health-care provider and to 
any health-care institution at which the patient is receiving care. 

D. The filing of a petition for or a decree of annulment, divorce, dissolution of marriage or legal 
separation revokes a previous designation of a spouse as agent unless otherwise specified in the 
decree or in a power of attorney for health care. A designation revoked solely by this subsection is 
revived by the individual's remarriage to the former spouse, by a nullification of the divorce, an- 
nulment or legal separation or by the dismissal or withdrawal, with the individual's consent, of a 
petition seeking annulment, divorce, dissolution of marriage or legal separation. 

E. An advance health-care directive that. conflicts with an earlier advance health-care direc- 
tive revokes the earlier directive to the extent of the conflict. 


History: Laws 1995, ch. 182, § 3; 1997, ch. 168, § 2. The 1997 amendment, effective July 1, 1997, in Sub- 


section A, substituted "either" for "only" in the first sen- 
' tence and added the second sentence. 


24-7A-4, Optional form. 


The following form may, but need not, be used to create an advance health-care directive. The 
other sections of the Uniform Health-Care Decisions Act govern the effect of this or any other 
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writing used to create an advance penis directive: An — aap sae or modify “e 
or any part of the following form: » iL) a fotritani 


"OPTIONAL ADVANCE HEALTH- CARE DIRECTIVE 


Explanation H 

You have the right to give instructions about, your own tanith care. You also have the right to 
name someone else to make health-care decisions for you. This form lets you do either or both of 
these things. It also lets you express your wishes regarding the designation of your primary care 
practitioner. 

THIS FORM IS OPTIONAL. Each paragraph and word of this form i is Aigo optional. If you use 
this form, you may cross out, complete or modify all or any Tai of it. You are free to use a different 
form. If you use this form, be sure to sign it and date it. 

PART 1 of this form is a power of attorney for health care. PART 1 lets you name another in- 
dividual as agent to make health-care decisions for you if you become incapable of making your 
own decisions or if you want someone elSe to make those decisions for you now even though 
you are still capable. You may also name an alternate agent to act for you if your first choice is 
not willing, able or reasonably available to make decisions for you. Unless related to you, your 
agent may not be an owner, operator or employee of a health- care institution at which you are 
receiving care. . 

Unless the form you sign limits the authority of your agent, your agent may make all health-care 
decisions for you. This form has’a place for you to limit the authority of your agent. You need not 
limit the authority of your agent if you wish to rely on your agent for all health-care decisions that 
may have to be made. If you choose not to limit the authority of your agent, your agent will have the 
right to: 

(a) consent or refuse consent to any care, treatment, service or procedure to maintain, diagnose 

or otherwise affect a physical or mental condition; 

(b) select or discharge health-care practitioners and institutions; 

(c) approve or disapprove diagnostic tests, surgical procedures, programs of medication and 

orders not to resuscitate; and 

) direct the provision, withholding or withdrawal of spire eg ei and hydration and all 

other forms of health care, 

PART 2 of this form lets you give specific idee deren tbiit any aspect of your health care. 
Choices are provided for you to express your wishes regarding life-sustaining treatment, including 
the provision of artificial nutrition and hydration, as well as the provision of pain relief. In addi- 
tion, you may express your wishes regarding whether you want to make an anatomical gift of some 
or all of your organs and tissue. Space is also provided for you to add to the choices sbi have made 
or for you to write out any additional wishes. 

PART 3 of this form lets you designate a primary care Se to have peHedery responsibil- 
ity for your health care. 

After completing this form, sign and date the form at the end. It is recommended but not re- 
quired that you request two other individuals to sign as witnesses. Give'a copy of the signed and 
completed form to your physician, to any other health-care practitioners you may have, to any 
health-care institution at which you are receiving care and to any health-care agents you have 
named. You should talk to the person you have named as agent to make'sure that he or she under- 
stands your wishes and is willing to take the responsibility. ’ 

You have the right’to revoke this'advance health-care directive or replace this form at: eey. tine. 

SEK RR ROE ak ok ok OR GRR oR OR ok ok ak OR 


' PART 1 
POWER OF ATTORNEY FOR HEALTH CARE 


(1) DESIGNATION OF AGENT: I i ae ee the following individual as my agent to make 
health-care decisions for me: ; 


bah 
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(name of individual you choose as agent) 
(address) (city) (state) (zip code) 
(home phone) (work phone) 


If I revoke my agent's authority or if my agent is not willing, able or reasonably available to 
make a health-care decision for me, I designate as my first alternate agent: 


(name of individual you choose as first alternate agent) 
(address) (city) (state) (zip code) 
(home phone) . (work phone) 


If I revoke the authority of my agent and first alternate agent or if neither is willing, able or rea- 
sonably available to make a health-care decision for me, I designate as my second alternate agent: 


(name of individual you choose as second alternate agent) 
(address) (city) (state) | | (zip code) 
(home phone) } (work phone) 


(2) AGENT'S AUTHORITY: My agent is authorized to obtain and review medical records, 
reports and information about me and to make all health-care decisions for me, including deci- 
sions to provide, withhold or withdraw artificial nutrition, hydration and all other forms of health 
care to keep me alive, except as I state here: 


(Add additional sheets if needed.) 


(3) WHEN AGENT'S AUTHORITY BECOMES EFFECTIVE: My agent's authority be- 
comes effective when my primary care practitioner and one other qualified health-care profes- 
sional determine that I am unable to make my own health-care decisions. If I initial this box [|], my 
agent's authority to make health-care decisions for me takes effect immediately. 


(4) AGENT'S OBLIGATION: My agent shall make health-care decisions for me in accor- 
dance with this power of attorney for health care, any instructions I give in PART 2 of this form 
and my other wishes to the extent known to my agent. To the extent my wishes are unknown, my 
agent shall make health-care decisions for me in accordance with what my agent determines to be 
in my best interest. In determining my best interest, my agent shall consider my personal values 
to the extent known to my agent. 


(5) NOMINATION OF GUARDIAN: If a guardian of my person needs to be appointed for 
me by a court, I nominate the agent designated in this form. If that agent is not willing, able or 
reasonably available to act as guardian, I nominate the alternate agents whom I have named, in 
the order designated. 


PART 2 
INSTRUCTIONS FOR HEALTH CARE 
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If you are satisfied to allow your agent to determine what is best for you in making end-of-life 
decisions, you need not fill out this part»of the form. If you do fill out this part of the form, you may 
cross out any wording you do not want. 


(6) END-OF-LIFE DECISIONS: If I am duchla to make or communicate decisions meperer 
ing my health care, and IF (i) I have an incurable or irreversible condition that will result in my 
death within a relatively short time, OR (ii) I become unconscious and, to a reasonable degree of. 
medical certainty, I will not regain consciousness, OR (iii) the likely risks and burdens of treat- 
ment would outweigh the expected benefits, THEN I direct that my health-care practitioners and 
others involved in my care provide, withhold or withdraw treatment in accordance with the choice 
I have initialed below in one of the following three boxes: 

[] I CHOOSE NOT To Prolong Life 
I do not want my life to be prolonged. 
[] I CHOOSE To Prolong Life 

I want my life to be prolonged as long as possible within the limits of generally accepted 

health-care standards. 

-{] I CHOOSE To Let My Agent Decide 

My agent under my power of attorney for health care may make jifeeanisd Seine treatment 

decisions for me. 


(7) ARTIFICIAL NUTRITION AND HYDRATION: If I have chosen above NOT to prolong 
life, I also specify by marking my initials below: 
[] I DO NOT want artificial nutrition OR 
[] I DO want artificial nutrition. 
[] IDO NOT want artificial hydration unless required for my comfort OR 
[] IDO want artificial hydration. )] 


(8) RELIEF FROM PAIN: Regardless of the choices I have made in this form and except as 
I state in the following space, I direct that the best medical care possible to keep me clean, comfort- 
able and free of pain or discomfort be provided at all times so that my dignity is maintained, even 
if this care hastens my death: | 


(9) ANATOMICAL GIFT DESIGNATION: Upon my, death I specify as marked below 
whether.I choose to make an anatomical gift of all or some of my organs or tissue: | 
[] I CHOOSE to make an anatomical gift of all of my organs or tissue to be determined by 
medical suitability at the time of death, and artificial pany may be maintained long 
enough for organs to be removed. 
[] I CHOOSE to make a partial anatomical gift My some of my organs and tissue as Sjeeasa be- 
low, and artificial support may be maintained long enough for organs to be removed. 


[] I REFUSE to make an anatomical gift of any of my organs or tissue, 
[ ], I CHOOSE to let my agent decide. 


(10) OTHER WISHES: (If you wish to cae your own rae lctinne or if you wish to add to 
the instructions you have given above, you may do so here.) I direct that: 


(Add additional sheets if needed.) 
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PART 3 
PRIMARY CARE PRACTITIONER 


(11) I designate the following as my primary care practitioner: 


(name of primary care practitioner) 


(address) > 5; ieesta | | (state) (zip code) 


(phone) 


If the primary care practitioner I have designated above is not willing, able or reasonably avail- 
able to act as my primary care practitioner, I designate the following as my primary care practi- 
tioner: — ; "3 


(name.of primary care practitioner) 
(address) (city) (state) (zip code) 


(phone) 


Wok KK Kk RRR RR RK ROKK ROR KR 


(12) EFFECT OF COPY: A copy of this form has the same effect as the original. 


(18) REVOCATION: I understand that I may revoke this OPTIONAL ADVANCE 
HEALTH-CARE DIRECTIVE at any time, and that if I revoke it, I should promptly notify my su- 
pervising health-care practitioner and any health-care institution where I am receiving care and 
any others to whom I have given copies of this power of attorney. I understand that I may revoke 
the designation of an agent either by a signed writing or by,personally informing the supervising 
health-care practitioner. ' 


(14) SIGNATURES: Sign and date the form here: 


(date) . (sign your name) 
(address) ia | (print your name) 
(city) (state) (your social security number) 


(Optional) SIGNATURES OF WITNESSES: 


First witness — Second witness 
(print name) | (print name) 
(address) © . ior (address) 
(city) (state) (city) ' (state) 
(signature of witness) (signature of witness) 
. (date) | S00 Ohi (date)". 
History: Laws 1995, ch. 182, § 4; 1997, ch. 168, § 3; The 2015 amendment, effective June 19, 2015, substi- 
2000, ch. 54, § 9; 2015, ch. 116, § 5. tuted each reference to "primary physician" with "primary 
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care practitioner"; in the second undesignated paragraph, : 


after "primary", deleted "physician" and added "care prac- 
titioner"; in the seventh undesignated paragraph, after 
“designate a", deleted "physician" and added "primary 
care practitioner"; in the eighth undesignated paragraph, 
after the first occurrence of "health-care", deleted "provid- 
ers" and added "practitioners"; in Paragraph (3) of Part 


1 of the form; after "primary", deleted "physician" and . 


added "care practitioner"; in Paragraph (6) of Part 2 of the 
form, after "health-care", deleted "providers" and added 
"practitioners"; in Part 3 of the form, in the heading, af- 
ter "PRIMARY", deleted "PHYSICIAN" and added "CARE 
PRACTITIONER", in Paragraph (11) of Part 3 of the form, 
after "the following", deleted "physician as my primary 
physician" and added "as my primary care practitioner", 
after "name of", deleted "physician" and added "primary 
care practitioner", after "If the", deleted "physician" and 
added "primary care practitioner", after "act as my pri- 
mary", deleted "physician" and added "care practitioner", 
after "I designate the following", deleted "physician as 
my primary physician" and added "as my primary care 
practitioner", and after "name of", deleted "physician" and 
added "primary care practitioner"; and in Paragraph (13) 
of Part 3 of the form, after the first occurrence of "super- 
vising health-care", deleted "provider" and added "prac- 
titioner", and after the second occurrence of "supervising 
health-care", deleted "provider" and added "practitioner". 


24-7A-5. Decisions by surrogate. 


24-7A-5 


Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 


to also accept such examination, certificate or statement 


from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 

The 2000 amendment, effective May 17, 2000, in the 
fifth paragraph of the Explanation section, added the 
third sentence; added Item 9 of Part 3 of the form and 
redesignated the remaining sections accordingly. 

The 1997 amendment, effective July 1, 1997, in the 
second paragraph of the form, rewrote the last sentence 
which read "You do not have to sign any form"; in the 
paragraph of the form explaining Part 2, substituted "life- 
sustaining treatment" for "the provision, withholding or 
withdrawal of treatment to keep you alive" in the second 
sentence; in paragraph (3) in Part 1 of the form, deleted 
"unless I mark the following box" at the end of the first 
sentence and substituted "initial" for "mark" in the second 
sentence; rewrote paragraphs (6), (7), and (8) in Part 2 of 
the form; substituted "either" for "only" in the last sen- 
tence in paragraph (12) of Part 3 of the form; and made 
stylistic changes. 


A. Asurrogate may make a health-care decision for a patient who is an adult or emancipated 
minor if the patient has been determined according to the provisions of Section 24-7A-11 NMSA 
1978 to lack capacity and no agent or guardian has been appointed or the agent or guardian’ is not 
reasonably available. 

B. An adult or emancipated minor, while having capacity, may designate any individual to act 
as surrogate by personally informing the supervising health-care provider. In the absence of a des- 
ignation or if the designee is not reasonably available, any member of the following classes of the 
patient's family who is reasonably available, in descending order of priority, may act as surrogate: 

(1) the spouse, unless legally separated or unless there is a pending petition for annul- 
ment, divorce, dissolution of marriage or legal separation; 

(2) an individual in a long-term relationship of indefinite duration with the patient in 
which the individual has demonstrated an actual commitment to the patient similar to the com- 
mitment of a spouse and in which the individual and the patient consider themselves to be respon- 
sible for each other's well-being; 

(3) an adult child; 

(4) a parent; 

(5) an adult brother or sister; or 

(6) a grandparent. 

C. If none of the individuals eligible to act as surrogate under Subsection B of this section is 
reasonably available, an adult who has exhibited special care and concern for the patient, who is 
familiar with the patient's personal values and who is reasonably available may act as surrogate. 

D. A surrogate shall communicate his assumption of authority as promptly as practicable to 
the patient, to members of the patient's family specified in Subsection B of this section who can be 
readily contacted and to the supervising health-care provider. 

EK. If more than one member of a class assumes authority to act as surrogate and they do 
not agree on a health-care decision and the supervising health-care provider is so informed, 
the supervising health-care provider shall comply with the decision of a majority of the mem- 
bers of that class who have communicated their views to the provider. If the class is evenly 
divided concerning the health-care decision and the supervising health-care provider is so 
informed, that class and all individuals having lower priority are disqualified from making the 
decision. 
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F. A surrogate shall make a health-care decision in accordance with the patient's individual 
instructions, if any, and other wishes to the extent known to the surrogate. Otherwise, the sur- 
rogate shall make the decision in accordance with the surrogate's determination of the patient's 
best interest. In determining the patient's best interest, the surrogate shall consider the patient's 
personal values to the extent known to the surrogate. 

_G. Ahealth-care decision made by a surrogate for.a patient shall not be made solely on the ba- 
sis of the patient's pre-existing physical or medical condition or pre-existing or projected disability. 

H. A health-care decision made by a surrogate for a patient is effective without judicial ap- 
proval. 

I. A patient, at any time, may disqualify any person, including a member of the patient's fam- 
ily, from acting as the patient's surrogate by a signed writing or by personally informing a health- 
care provider of the disqualification. A health-care provider who is informed by the patient of a 
disqualification shall promptly communicate the fact of disqualification to the supervising health- 
care provider and to any health-care institution at which the patient is receiving care. 

J. Unless related to the patient by blood, marriage or adoption, a surrogate may not be an 
owner, operator or employee of a health-care institution at which the patient is receiving care. 

K. A supervising health-care provider may require an individual claiming the right to act as 
surrogate for a patient to provide a written declaration under penalty of perjury stating facts and 


circumstances reasonably sufficient to establish the claimed authority. 


History: Laws 1995, ch. 182, § 5; 1997, ch. 168, § 4. 

The 1997 amendment, effective July 1, 1997, added 
"and to the supervising health-care provider" at the end 
of Subsection D; added Subsection G; and made etybetae 
changes. 


ANNOTATIONS 


Conditions precedent for surrogate decisions. — 
Before a surrogate may make health-care decisions and 
enter into an agreement to admit a person who lacks ca- 
pacity to a health-care institution, there must be a show- 
ing that the person was admitted based on the conclu- 
sions of two physicians that the person lacked capacity, 
and if there exists an individual with the express power 
to make health-care decisions on behalf of the person, 
there must be a showing of that individual's approval 
or unavailability before the surrogate may make health- 
care decisions. Corum v. Roswell Senior Living, LLC, 
2010-NMCA-105, 149 N.M. 287, 248 P.3d 329, cert. denied, 


Conditions precedent for surrogate decisions. — 
Where the decedent was admitted into defendant's nursing 
home by the decedent's spouse; the decedent lacked capac- 
ity to enter into an admission agreement; the decedent's 
spouse signed an admission agreement that contained an 
arbitration clause; the decedent's spouse had no written au- 
thority designating the spouse as an agent with power of 
attorney, guardian, or surrogate; at the time the decedent's 
spouse signed the admission agreement, the decedent's 
child had durable financial and medical power of attorney 
over the decedent; the administrator of the nursing home 
attempted to'telephone the decedent's child, but was unsuc- 
cessful; and there was no indication that two physicians had 
determined that the decedent lacked capacity at the time 
the decedent's spouse signed the admission agreement, the 
decedent's spouse did not have power to enter into the ar- 
bitration agreement, Corum v. Roswell Senior Living, LLC, 
2010-NMCA-105, 149 N.M. 287, 248 P.3d 329, cert. denied, 


2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. 
2010- NMCERT-010, 149 N.M. 64, 243 P.3d 1146. a 


24-7A-6. Decisions by guardian. 


A. A guardian shall comply with the protected person's individual instructions made while 
the protected person had capacity and shall not disregard the protected person's preferences 
contained in an advance health-care directive unless the appointing court expressly so autho- 
rizes after notice to the agent, if any, and the protected person. The court may disregard such 
preferences if it finds by clear and convincing evidence that the preferences do not accurately 
reflect the free choice of the protected person at the time of making the individual instructions 
or that the protected person revoked the individual instructions while the protected person 
had capacity pursuant to Subsection B of Section 24-7A-3 NMSA 1978. This provision does not 
affect the court's ability to grant relief pursuant to a petition as provided in Section 24-7A-14 
NMSA 1978. 

B. A health-care decision of an agent appointed by’a person having capacity takes precedence 
over that of a guardian, unless the appointing court expressly directs otherwise after notice to the 
agent and the protected person. 

C. Subject to the provisions of Subsections A ana B of this section, a health-care decision made 
by a guardian for the protected person is effective without judicial approval, if the appointing court 
has expressly authorized the guardian to make health-care decisions for the protected person, in 
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accordance with'the shabbat of Section 45- - 32 ‘NMSA 1978, after notice to the ison per- 
son and any agent. 


and may not revoke the ward's" to "protected person's 
individual instructions made while the protected person 
had capacity and shall not disregard the protected per- 
son's preferences contained in an"; and added the second 
and third sentences. . 


History: Tabs 1995, ch. 182, § 6; 2009, ch. 159, § 2. - 

The 2009 eanndment; effective June 19, 2009, ~ 
changed "ward" to "protected person"; and in Subsection 
A, between "shall comply with the" and "advance health- 
care directive",.changed "ward's individual instructions 


24-7A-6.1. Life-sustaining treatment for unemancipated minors. 


A. Except as otherwise provided by law, a parent or guardian of an unemancipated minor may 
make that minor's health-care ‘decisions. 

B. A parent or guardian of an unemancipated minor shall have the authority to withhold or 
withdraw life-sustaining treatment for the unemancipated minor, subject.to the provisions of this 
section and the standards for surrogate decision-making for adults provided for in the Uniform 
Health-Care Decisions Act. 

C. Subject to the provisions of Subsection 'B of this section, if an ieehanieapati minor has 
capacity sufficient to understand the nature of that unemancipated minor's medical condition, 
the risks and benefits of treatment and the contemplated decision to withhold or withdraw life- 
sustaining treatment, that unemancipated minor shall have the authority to withhold or ath: 
draw life-sustaining treatment. 

D. For purposes of Subsection C of this section, a determination of the mental and emotional 
capacity of an unemancipated minor shall be determined by two qualified health-care professionals, 
one of whom shall be the unemancipated minor's primary care practitioner and the other of whom 
shall be a health-care practitioner. that works with unemancipated minors of the minor's age in the 
ordinary course of that health-care practitioner's practice, If the unemancipated minor lacks capac- 
ity due to mental illness or'developmental disability, one of the qualified health-care professionals 
shall be a person whose training and expertise aid in the assessment of functional impairment. * 

EK. Ifthe unemancipated minor's primary care practitioner has reason to believe that a parent 
or guardian of an unemancipated minor, including a non-custodial parent, has not been informed 
of a decision to withhold or withdraw life-sustaining treatment, the primary care practitioner 
shall make reasonable efforts to. determine if the uninformed parent or guardian has maintained 
substantial and continuous contact with the unemancipated minor and, if so, shall make reason- 
able efforts to notify that parent or guardian before implementing a decision. 

F, Ifthere is disagreement regarding the decision to withhold or withdraw life-sustaining treat- 
ment for an unemancipated minor, the provisions of Section 24-7A-11 NMSA 1978 shall apply. 


History: Laws 1997, ch. 168, § 13; 2009, ch. 220, § 2; "physician" and ‘added “health-care’ practitioner", ‘after 


2015, ch. 116, § 6. 

The 2015 amendment, effective: June»19,. 20165, 
amended the Uniform Health-Care Decisions Act provi- 
sion, relating to life-sustaining treatment of unemanci- 
pated minors, by substituting each reference to "primary 
physician" with "primary care practitioner", in Subsec- 
tion D, after "minor's primary", deleted "physician" and 


added "care practitioner", after “whom shall be a", deleted 


"ordinary course of that", deleted ' physician's "and after 
"health-care",, added "practitioner's "; and in Subsection 


E, after "minor's primary’, deleted "physician" and added 


"care practitioner", and after | 'the primary", deleted "phy- 
sician" and added "care practitioner". 

The 2009 amendment, effective June 19, 2009, de- 
leted former Subsection G, which defined "unemancipated 


minor", 


24-7A-6.2. Consent to health care for pertain minors fourteen years of 


age or older. 


A. An unemancipated minor fourteen,years of age or older who has capacity to consent may 
give consent for medically necessary health care; provided that the minor is: 
(1) living apart from the minor's parents or legal guardian; or 


(2) the parent of a child. , 


B. For purposes of this section, ' ‘medically necessary health care" means clinical and rehabili- 
tative, physical, mental or behavioral health services that are; 
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(1). essential to prevent, diagnose or treat medical conditions or that are essential to en- 
able an unemancipated minor to attain, maintain or regain functional capacity; 

(2) delivered in the amount and setting with the duration and scope that is clinically ap- 
propriate to the specific physical, mental and behavioral health-care needs of the minor; 

(3) provided within professionally accepted standards of practice and national guidelines; 
and | . 
(4) required to meet the physical, mental and behavioral health needs of the minor, but not 
primarily required for convenience of the minor, health-care provider or payer. 

C. The consent of the unemancipated minor to examination or treatment pursuant to this sec- 
tion shall not be disaffirmed because of minority. 

D. The parent or legal guardian of an unemancipated minor who receives medically necessary 
health care is not liable for payment for those services unless the parent or legal guardian has con- 
sented to such medically necessary health care; provided that the provisions of this subsection do 
not relieve a parent or legal guardian of astern for payment for emergency health care provided 
to an’ unemancipated minor. 

EK. A health-care provider or a health-care institution shall not be liable for reasonably relying 
on statements made by an unemancipated minor that the minor is eligible to give consent pursu- 
ant to Subsection A of this section. 

F. -Nothing in this section shall otherwise limit the rights of an unemancipated minor ‘to con- 
sent to treatment, nor shall this section be read to conflict with the rights of parents and children 
pursuant to the Children's Mental Health and Developmental Disabilities Act [32A-6A-1 through 
32A-6A-30 NMSA 1978]. 


History: 1978 Comp., § 24-7A-6.2, as enacted by IV, § 23, was effective June 19, 2009, 90 yes after the 
Laws 2009, ch. 220, § 3. adjournment of the legislature. 

Effective dates. — Laws 2009, ch. 220 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


24-7A-7. Obligations of health-care practitioner. 


A. Before implementing a health-care decision made for a patient, a supervising health-care 
practitioner shall promptly communicate to the patient the decision made and ine identity of the 
person making the decision. 

B. A supervising health-care practitioner who knows of the existence of an Aa atts health- 
care directive, a revocation of an advance health-care directive, a challenge to a determination of 
lack of capacity or a designation or disqualification of a surrogate shall promptly record its exis- 
tence in the patient's health-care record and, if it is in writing, shall request a copy and, if one is 
furnished, shall arrange for its maintenance in the health-care record. | 

C. A supervising health-care practitioner who makes or is informed of a determination that a 
patient lacks or has recovered capacity or that another condition exists that affects an individual 
instruction or the authority of an agent, guardian or surrogate shall promptly record the determi- 
nation in the patient's health-care record and communicate the determination to the patient and 
to any person then authorized to make health-care decisions for the patient. 

D. Except as provided in Subsections E and F of this section, a health-care practitioner or 
health-care institution providing care to a patient shall comply: 

(1) before and after the patient is determined to lack capacity, with an Haiedual instruc- 
tion of the patient made while the patient had capacity; 

(2) with a reasonable interpretation of the individual instruction made by a person then 
authorized to make health-care decisions for the patient; and 

(3) with a health-care decision for the patient that is not contrary to an individual instruc- 
tion of the patient and is made by a person then authorized to make health-care decisions for the 
patient, to the same extent as if the decision had been made by the patient while having capacity. 

E. A health-care practitioner may decline to comply with an individual instruction or health- 
care decision for reasons of conscience. A health-care institution may decline to comply with an 
individual instruction or health-care decision if the instruction or decision is contrary to a policy 
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of the health-care institution that is expressly based on reasons of conscience and if the policy was 
timely communicated to the patient or to.a person then authorized to make health ~care decisions 
for the patient. . pf 

F. A health-care fuadiidonsse or Hisaltbecote institution may declind to eiealy with an indi- 
vidual instruction or health-care decision that requires medically ineffective health care or health 
care contrary to generally accepted health-care standards applicable to the health-care practitio- 
ner or health-care institution. "Medically ineffective health care" means treatment that would not 
offer the patient any significant benefit; as determined by a health-care practitioner. ». 

G. A health-care practitioner or health-care institution that declines to comply vith an indi- 
vidual instruction or health-care decision shall: © 

(1) promptly so inform the patient, if poasinis and any person thes aa ianiened to make 
health-care decisions for the patient; i 

(2). provide continuing care to the patients ki a transfer can be: effected: and 

(8) unless the patient or person then authorized to make health-care decisions for the 
patient refuses assistance, immediately make all reasonable efforts to assist in. the transfer of the 
patient to another health-care practitioner or health-care institution that is willing to wc with 
the individual instruction or decision. 

H. A health-care practitioner or health-care institution may not require or prohibit the execu- 
tion or revocation of an advance health-care directive as a condition for providing health care. 

I. The Uniform Health-Care Decisions Act does not require or permit a health-care institution 
or health-care_practitioner to provide any type of health care for which the-health-care institution 
or health-care practitioner is not licensed, certified or otherwise authorized or permitted by law to 
provide. 


History: Laws 1995, ch. 182, § 7; 1997, ch. 168, § 5; 
2015, ch. 116, § 7. 

The 2015 amendment, effective June 19, 2015, 
amended the Uniform Health-Care Decisions Act provi- 
sion relating to the obligations of health-care practitio- 
ners; substituted each reference to "health-care. provider" 
with "health-care practitioner" throughout the section; in 
Paragraph (2) of Subsection D, after "interpretation of", 
deleted "that" and added "the individual"; in Subsection F, 
after "as determined by a", deleted "physician" and added 
“health-care practitioner", and in Paragraph (3) of Sub- 
section G, after "willing to comply with the", added "indi- 
vidual", 


24-7A-8. Health-care information. 


Temporary provisions, — Laws 2015, ch. 116, $ 16 
provided that by January 1, 2016, every cabinet’ secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 


-to,also.aecept. such examination, certificate or statement 


from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice, 

The 1997 amendment, effective July 1, 1997, inserted 
"health-care" preceding "institution" throughout the sec- 
tion; substituted "supervising health-care provider" for 

“primary physician" near the beginning ja Seige C; 


--and made stylistic changes, 


Unless otherwise specified in an advance health-care directive, a person then authorized to 
make health-care decisions for a patient has the same rights as the patient to request, receive, 
examine, copy and consent to the disclosure of medical or any other health-care information. 


History: Laws 1995, ch. 182, § 8. 


24-7A-9. Immunities. 


A. A health-care provider or health-care institution acting in good faith and in accordance with 
generally accepted health-care standards applicable to the health-care proyider or health-care 
institution is not subject to civil or criminal liability or to discipline for unprofessional conduct for: 

(1) complying or attempting to comply with a health-care decision of a person apparently 
having authority to make a health-care decision for a patient, including a decision to withhold or 
withdraw health care or make an anatomical gift; © 

(2) declining to comply with a health-care decision of a person based on a belief that the 
person then lacked authority; 


ae | 
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(3) complying or attempting to comply with an advance health-care directive and assum- 
ing that the directive was valid when made and has not been revoked or terminated; 

(4) declining to comply with a health-care directive as permitted by Subsection E or F of 
Section 24-7A-7 NMSA 1978; or 

(5) complying or attenipting to comply with any other provision of the Uniform Health- 
Care Decisions Act. 

B.. An individual acting as agent, guardian or surrogate under the Uniform Health-Care Deci- 

sions Act is notsubject to civil or criminal liability or to discipline for unprofessional comieitact for 
health-care decisions made in good faith. 


History: Laws 1995, ch. 182, § 9; 2000, ch. 54, §:10. provider or" in the preliminary language of Subsection A, 
The 2000 amendment, effective May 17, 2000, inserted inserted "or make an anatomical gift" in Subsection A(1), 


"health-care" following both instances of "health care and updated the statutory reference in Subsection A(4). 


24-7A-10. Statutory damages. 


A. A health-care provider or health-care institution that intentionally violates the Uniform 
Health-Care Decisions Act is subject to liability to the aggrieved individual for damages of five 
thousand dollars ($5,000) or actual damages resulting from the violation, whichever is Breaien 
plus reasonable attorney fees. 

B. A person who intentionally falsifies, forges, conceals, defaces or obliterates an individual's 
advance health-care directive or a revocation of an advance health-care directive without the in- 
dividual's consent or a person who coerces or fraudulently induces an individual to give, revoke 
or not give or revoke an advance health-care directive is subject to liability to that individual for 
damages of five thousand dollars ($5,000) or actual damages resulting from the action, whichever 
is greater, plus reasonable attorney fees. 

C. The damages provided in this section are in addition to other types of relief available under 
other law, including civil and criminal law and law providing for disciplinary procedures. 


History: Laws 1995, ch. 182, § 10; 1997, ch. 168,.§ 6. substituted "five tneceand dolar ($5,000)" for "two thou- 
The 1997 amendment, effective July 1, 1997, inserted sand five hundred dollars ($2,500)" in Subsections A and 


"health-care" preceding "institution" in Subsection A; B; and made stylistic changes. 


24-7A-11. Capacity. 


A. The Uniform Health-Care Decisions Act does not affect the right of an individual to make 
health-care decisions while having capacity to do so. 

B. An individual is presumed to have capacity to make.a health-care decision, to give or revoke 
an advance health-care directive and to designate a surrogate. 

C. Unless otherwise specified in a written advance health-care directive, a determination that 
an individual lacks or has recovered capacity or that another condition exists that affects an indi- 
vidual instruction or the authority of an agent shall be made by two qualified health-care profes- 
sionals, one of whom shall be the primary care practitioner. If the lack of capacity is determined to 
exist because of mental illness or developmental disability, one of the qualified health-care profes- 
sionals shall be a person whose training and expertise aid in the assessment of functional impair- 
ment. 

D. An individual shall not be determined to lack capacity solely on the basis that the individ- 
ual chooses not to accept the treatment recommended by a health-care practitioner. 

E. An individual, at any time, may challenge a determination that the individual lacks capac- 
ity by a signed writing or by personally informing a health-care practitioner of the challenge. A 
health-care practitioner who is informed by the individual of a challenge shall promptly commu- 
nicate the fact of the challenge to the supervising health-care practitioner and to any health-care 
institution at which the individual is receiving care. Such a challenge shall prevail unless other- 
wise ordered by the court in a proceeding brought pursuant to the provisions of Section 24-7A-14 
NMSA 1978. 
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24-7A-12 


HEALTH AND SAFETY 


24-7A-14 


F. A determination of lack of capacity under the Uniform Health-Care Decisions Act shall not 
be evidence of incapacity under the provisions of Article 5 of the Uniform Probate Code [Chap- 


ter 45 NMSA 1978]. 


History: Laws 1995, ch. 182, § 11; 1997, ch. 168, § 7; 
2015, ch. 116, § 8. 

The 2015 amendment, effective June 19, 2015, 
amended the Uniform Health-Care Decisions Act provi- 
sion, relating to the capacity of individuals making their 
own health-care decisions; and substituted each reference 
to "primary physician" or "health-care provider" with 
"primary care practitioner" or "health-care practitioner" 
throughout the section. 

Temporary provisions. — Laws 2015, ch. 116, § 16 


agency head and head of a political: subdivision of the 
state shall update rules requiring an examination by, a 
certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice’ registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 

The 1997 amendment, effective July 1, 1997, deleted 
"or disqualify" following "designate" in Subsection B; and 
made a stylistic change. 


provided that by January 1, 2016, every cabinet secretary, 


24-7A-12. Effect of copy. 


A copy of a written advance health-care directive, revocation of an advance health-care directive 
or designation or disqualification of a surrogate has the same effect as the original. 


History: Laws 1995, ch. 182, § 12. 


24-7A-13. Effect of the Uniform Health-Care Decisions Act. 


A. The Uniform Health-Care Decisions Act does not create a presumption concerning the in- 
tention of an individual who has not made or who has revoked an advance health-care directive. 

B. Death resulting from the withholding or withdrawal of health care in accordance with the 
Uniform Health-Care Decisions Act does not for any purpose: 

(1) constitute a suicide, a homicide or other crime; or 

(2) legally impair or invalidate a governing instrument, notwithstanding any term of the 
governing instrument to the contrary. "Governing instrument" means a deed, will, trust, insur- 
ance or annuity policy, account with POD (payment on death designation), security registered in 
beneficiary form (TOD), pension, profit-sharing, retirement, employment or similar benefit plan, 
instrument creating or exercising a power of appointment or a dispositive, appointive or nomina- 
tive instrument of any similar type. 

C. The Uniform Health-Care Decisions Act does not authorize mercy killing, assisted suicide, 
euthanasia or the provision, withholding or withdrawal of health care, to the extent prohibited by 
other statutes of this state. | 

D. The Uniform Health-Care Decisions Act does not authorize or require a health-care pro- 
vider or health-care institution to provide health care contrary to generally accepted health-care 
standards applicable to the health-care provider or health-care institution. 

E. The Uniform Health-Care Decisions Act does not authorize an agent or surrogate to consent 
to the admission of an individual to a mental health-care facility. If the individual's written ad- 
vance health-care directive expressly permits treatment in a mental health-care facility, the agent 
or surrogate may present the individual to a facility for evaluation for admission. 

F. The Uniform Health-Care Decisions Act does not affect other statutes of this state governing 
treatment for mental illness of an individual admitted to a mental health-care institution. 


‘Subsection D and substituted "admitted" for "involun- 
tarily committed" in Subsection F. 


History: Laws 19965, ch. 182, § 13; 1997, ch. 168, § 8. 
The 1997 amendment, effective July 1, 1997, inserted 
"health-care" preceding "institution" in two places in 


24-7A-14. Judicial relief. 


On petition of a patient, the patient's agent, guardian or surrogate, a health-care provider or 
health-care institution involved with the patient's care, an individual described in Subsection B 
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or C of Section 24-7A-5 NMSA 1978, the district court may enjoin or direct a health-care decision 
or order other equitable relief. A proceeding under this section is governed by the Rules of Civil 
Procedure for the District Courts. 


History: Laws 1995, ch. 182, § 14; 1997, ch. 168, § 9. ANNOTATIONS 
Cross references, — For Rules of Civil Procedure for , ‘ ; 

the District Courts, see Rule 1-001 NMRA. Standing. — A not-for-profit corporation authorized by 
The 1997 amendment, effective July 1, 1997, in the federal law to pursue legal remedies on behalf of persons 


first sentence, inserted "health-care" preceding "institu- with developmental disabilities lacked standing to bring 


tion"; deleted "or another person haying an interest in the an action to stay the district court's order permitting ter- 

patient's welfare" following "NMSA 1978"; and made a mination of artificial nutrition and hydration of a patient. 

stylistic change. Protection & Advocacy Sys. v. Presbyterian Healthcare 
Servs,, 1999-NMCA-122, 128 N.M. 73, 989 P.2d-890. 


24-7A-15. Uniformity of application and construction. 


The Uniform Health-Care Decisions Act shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject matter of that act among states en- 
acting it. 


History: Laws 1995, ch. 182, § 15. 


24-7A-16. Transitional provisions. 


A. An advance health-care directive is valid for purposes of the Uniform Health-Care Deci- 
sions Act if it complies with the provisions of that act, regardless of when or where executed or 
communicated. 

B. The Uniform Health-Care Decisions Act does not impair a guardianship, living will, durable 
power of attorney, right-to-die statement or declaration or other advance directive for health-care 
decisions that is in effect before July 1, 1995. 

C. Any advance directive, durable power of attorney for heath care decisions, living will, right- 
to-die statement or declaration or similar document that is executed in another state or jurisdic- 
tion in compliance with the laws of that state or jurisdiction shall be deemed valid and enforceable 
in this state to the same extent as if it were properly made in this state. 


History: Laws 1995, ch. 182, § 16; 1997, ch. 168, § 10. The 1997 amendment, effective July 1, 1997, added 
Subsection C and made a stylistic change. 


24-7A-17. Short title. 
Chapter 24, Article 7A NMSA 1978 may be cited as the "Uniform Health-Care Decisions Act". 


History: Laws 1995, ch. 182, § 17; 2009, ch. 159, § 3; Laws 2009, ch, 159, § 3 and Laws 2009, ch. 220, § 1 en- 
2009, ch. 220, § 1. acted identical amendments to this section. The section 
The 2009 amendment, effective June 19, 2009, was set out as amended by Laws 2009, ch. 220, § 1. See 
changed the reference of the act to the chapter and article 12-1-8 NMSA 1978. 
of NMSA 1978. 


24-7A-18. Severability. 


If any provision of the Uniform Health-Care Decisions Act or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of that 
act which can be given effect without the invalid provision or application, and to this end the pro- 
visions of that act are severable. 


History: Laws 1995, ch. 182, § 18. 
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24-7B-1 HEALTH AND SAFETY 24-7B-3 
ARTICLE 7B 
Mental Health Care Treatment Dévistone 
Sec. Sec, , ' . ee 
24-7B-1. Short:title. 24-7B-9, Obligations of mental health treatment. pro- 


24-7B-2. Purpose, 

24-7B-3, Definitions, 

24-7B-4, Advance directive for mental health treatment. 

24-7B-5. Capacity. 

24-7B-6. Revocation of advance directive for mental 
health treatment. 

24-7B-7. Optional form for advance directive for mental 
health treatment. 

24-7B-8. Decisions by guardian. 


24-7B- 1. Short title. ' 


vider, 

24-7B-10, Health care information. 

24-7B-11. Immunities. 

24-7B-12. Prohibited practice. 

24-7B-13, Statutory damages. 

24-7B-14, Effect of copy. 

24-7B-15, Effect of the Mental Health Care Treatment 
Decisions Act. 

24-7B-16, Transitional provisions. 


Canter 24, Article 7B NMSA 1978 may be cited as the "Mental Health Care Treatment Deci- 


sions Act", 


History: Laws 2006, ch. 7, § 1; 2009, ch. 159, § 4. 

The 2009 amendment, effective June 19, 2009, 
changed the reference to the act to the chapter and article 
of NMSA 1978. 


ANNOTATIONS 


Assisted outpatient treatment ordinance pre- 
empted by state law. — The Mental Health and Devel- 


Act, Chapter 24, Article 7B NMSA 1978, create a compre- 
hensive scheme governing the treatment of individuals 
with mental illness, with or without the consent of those 
individuals, which together preempt home-rule munici- 
palities from enacting a separate ordinance regulating in- 
dividuals with mental illness. Protection & Advocacy Sys. 
v. City of Albuquerque, 2008-NMCA-149, 145 N.M. 156, 
195 P.3d 1, cert. denied, 2008- a iihebee ee 009, 145 N.M. 


opmental Disabilities Code, Chapter 43; Article 1 NMSA 257, 196 Pad 488. 


1978, and the Mental Health Care Treatment Decisions 


24- 1B-2. Purpose. 


The purpose of the Mental Health Care wasahaiein’ Dseiaions Act is oF ensure appropriate care 
and treatment of persons with behavioral health needs in the community. 


History: Laws 2006, ch. 7, § 2. 
Effective dates. — Laws: 2006, ch: 7 contained no ef- 
fective date provision, but, pursuant to N.M, Const., art. 


IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
ment of the legislature. 


24-7B-3. Definitions. 


As used in the Mental Health Care Treatment Decisions Act: 

A. "advance directive for mental health treatment" means an individual instruction or power 
of attorney for mental health treatment made pursuant to the Mental Health Care Treatment 
Decisions Act; 

B. "agent" means an individual designated in a power of attorney for mental health treatment 
to make a mental health treatment decision for the individual granting the power; 

C. "capacity" means an individual's ability to understand and appreciate the nature and con- 
sequences of proposed mental health treatment, including significant benefits and risks and al- 
ternatives to the proposed mental health treatment, and to make and communicate an informed 
mental health treatment decision. A written determination or certification of lack of capacity shall 
be made only according to the provisions of the Mental Health Care Treatment Decisions Act; 

D. "emancipated minor" means an individual between the ages of sixteen and eighteen who 
has been married, who is on active duty in the armed forces or who has been declared by court 
order to be emancipated; 

K. "guardian" means a judicially appointed guardian having authority to make a mental health 
decision for an individual; 
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F. "individual instruction" means an individual's direction concerning a mental health treat- 
ment decision for the individual, made while the individual has capacity, which is to be imple- 
mented when the individual has been determined to lack capacity; 

G. "mental health treatment" means services provided for the ritebsdchtbes of, amelioration of 
symptoms of or recovery from mental illness or emotional disturbance, including electroconvulsive 
treatment, treatment with medication, counseling, rehabilitation services or evaluation for admis- 
sion to a facility for care or treatment of persons with mental illness, if required; 

H. "mental health treatment decision" means a decision made by an individual or the indi- 
vidual's agent or guardian regarding the individual's mental health treatment, including: 

(1) selection and discharge of health care or mental health treatment providers and insti- 
tutions; 

(2) approval or disapproval of diagnostic tests, programs of medication and mental health 
treatment; and 

(3) directions relating to mental health treatment; 

I, "mental health treatment facility" means an institution, facility or agency licensed, certified 
or otherwise authorized or permitted by law to provide mental health treatment in the ordinary 
course of business; 

J. "mental health treatment ptovider' or "health care provider" means an individual licensed, 
certified or otherwise authorized or permitted by law to provide diagnosis or mental health treat- 
ment in the ordinary course of business or practice of a profession; 

K. "mental illness" means a substantial disorder of a person's emotidntil process, thoughts. or 
copnition that grossly impairs judgment, behavior or capacity to Fevoumze reality, but "mental ill- 
ness’ “does not mean a developmental disability; 

L. "power of attorney for mental health treatment" means the designation of an agent to make 
mental health treatment decisions for the Seda granting the power, made while the indi- 
vidual has capacity; 

M. "primary health care diosa onal means a qualified health care professional designated 
by an individual or the individual's agent or guardian to have primary responsibility for the indi- 
vidual's health care or, in the absence of a designation or if the designated qualified health care 
professional is not reasonably available, a quashed health care professional who undertakes that 
responsibility; 

N. "principal" means an adult or emancipated minor who, while having capacity, has made a 
power of attorney for mental health treatment by which the adult or emancipated minor delegates 
the right to make mental health treatment decisions for that adult or emancipated minor to an 
agent; : 

O. "protected person" means an adult or emancipated minor for whom a guardian has been 
appointed; 

P. "qualified health care siti fous obi: means a licensed health care provider who is a 1 physi- 
cian, physician assistant, nurse practitioner, nurse or psychologist; 

Q. "reasonably available" means able to be contacted without undue effort and willing and able 
to act in a timely manner considering the urgency of the patient's mental health treatment needs; 
and 

R. "supervising health care provider" means the primary qualified health care professional or, 
if the primary qualified health care professional is not reasonably available, the health care pro- 
vider who has undertaken primary responsibility for an individual's health care. 


History: Laws 2006, ch. 7, § 3; 2009, ch. 159, § 5. The 2009 amendment, effective June 19, 2009, added 
Subsection O and deleted Subsection R; ‘which defined 
"ward", 


24-7B-4. Advance directive for mental health treatment. 


A. An adult or emancipated minor, while having capacity, has the right to make the adult or 
emancipated minor's own mental health treatment decisions and may give an individual instruc- 
tion. The individual instruction may be oral or written; if oral, it shall be made by personally 
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informing a health care provider. The individual instruction may be pyc to bake effect ae ifa 
specified condition arises. 

B. An adult or emancipated minor, slide baa capacity, may exiteabhs a power of athe fan 
mental health treatment that may authorize the agent to make any mental health treatment deci- 
sion the principal could have made while having capacity. The power of attorney for mental health 
treatment shall be in writing signed by the principal and witnessed pursuant to Subsections: I and 
J of this section. The power of attorney formental health treatment shall remain in effect notwith- 
standing the principal's later incapacity under the Mental Health Care Treatment Decisions Act 
or Article 5 of the Uniform Probate Code [45-5-101 NMSA 1978]. The power of attorney for mental 
health treatment may include individual instructions. Unless related to the principal by blood, 
marriage or adoption, an agent may not be an attending qualified health care professional or an 
employee of the qualified health care professional or an owner, operator or employee of a mental 
health treatment facility at which the principal is receiving care. 

C. Unless otherwise specified in a power of attorney for mental health treatment, the authority 
of an agent becomes effective only upon certification that the principal lacks capacity and ceases to 
be effective upon a determination that the principal has recovered:capacity. 

D. Unless otherwise specified in a written advance directive for mental health treatment, wiseitd 
ten certification that an individual lacks or has recovered capacity or that another condition exists 
that affects an individual instruction or the authority of an agent shall be made according to the 
provisions of the Mental Health Care Treatment Decisions Act. 

E, An agent shall make a mental health treatment decision in scnidaste with the principal's 
individual instructions, if any, and other wishes to the extent known to the agent. Otherwise, the 
agent shall make the decision in accordance with the agent's determination of the principal's best 
interest. In determining the principal's best interest, the agent shall consider the principal's per- 
sonal values to the extent known to the agent. 

F. A mental health treatment decision made by an agent for a acincinala is effective without 
judicial approval. 

G. Awritten advance directive for ae health resi ae: may include the individual's nomi- 
nation of a choice of guardian of the individual. 

H. . The fact that an individual has executed an advance directive for mental health irentutenh 
shall not constitute an indication of mental illness. ied iy 

I, A written advance directive for mental health treatment is valid only if it is signed by the 
principal and a witness who is at least eighteen years of age and Who attests that the tinh 

(1)... is known to the witness; 
(2) signed the advance directive for mental health tneatment in the witness presence; 
(3) appears to have capacity; and 
(4) is not acting under duress, fraud or undue influence. 
J. For purposes of the advance directive for mental health treatment, the witness shall not be: 
(1) an agent of the principal; 
_(2) related to the principal by blood or » marriage; . 
(3) entitled to any part of the principal's estate or epee a lead against the principal's 
estate; 
(4)... the attending qualified health care professional; or. 
(5) . an owner, operator or employee of.a mental health treatment facility at which the prin- 
cipal is receiving care or of any parent organization of the mental health treatment facility. 


History: Laws 2006, ch. 7, § 4. IV, § 28, was effective May 17, 2006, 90: days after adjourn- 
Effective dates. — Laws 2006, ch, 7 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-5. Capacity... , Bitit: r yp ees 


A, The Mental Health Care Treatment Decisions Act does not affect the right of an individual 
to make mental health treatment decisions while having the capacity to do so. 
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B. An individual is presumed to have capacity to make a mental health treatment decision, to 
give an advance directive for mental health treatment or to revoke an advance directive for mental 
health treatment. 

C. An individual shall not be determined to lack capacity solely on the basis that the individual 
chooses not to accept the treatment recommended by a health care provider. 

D. An individual, at any time, may challenge a determination that the individual lacks capac- 
ity by a signed writing or by personally informing a health care provider of the challenge. A health 
care provider who is informed by the individual of a challenge shall promptly communicate the 
fact of the challenge to the supervising health care provider and to any mental health treatment 
facility at which the individual is receiving care. Such a challenge shall prevail unless the agent 
or the treating mental health care provider obtains an order in district court finding the principal 
does not have the capacity to make mental health treatment decisions. 

_E. A determination of lack of capacity under the Mental Health Care Treatment Decisions Act 
Aan not be evidence of incapacity under the provisions of Article 5 of the Uniform Probate Code 
[45-5-101 NMSA 1978]. 

F. A determination of incapacity shall only be made by two persons, a qualified health care 
professional and a mental health treatment provider. If after the examination the principal is 
determined to'lack:capacity and is in need of mental health treatment, a written certification, sub- 
stantially in the form provided in Subsection G of this section, of the principal's condition shall be 
made a part of the principal's medical record. 

G. The following certification of the examination:of a principal determining whether the princi- 
pal is in need of mental health treatment and whether the principal does or does not lack capacity 
may be used by examiners: 


"OPTIONAL EXAMINER'S CERTIFICATION 

We, the finder ened’ have made an eacaianrteni Cet of , and‘do hereby certify that we 
have made a careful personal apomination of the eT condition a the person and on such exami- 
nation we find that 


1, (Is) (Is not) in need. of mental health treatment;;and 


2. (Does) (Does not) lack capacity to participate in decisions about (her) (his) mental health treat- 
ment. 


The facts and circumstances on which we base our opinions are stated in the following report of 
symptoms and history of case, which is hereby made a part hereof. 


According to the advance directive for mental health treatment, (name of patient) 
, wishes to receive mental health treatment in accordance with the prefer- 
ences and instructions stated in the advance directive for mental health treatment. 


We are duly licensed to practice in this state of New Mexico, are not related to 
by blood or marriage and have no interest in her/his estate. 


Witness our hands this day of DIAG esa 


M.D.,D.O., Ph.D., Other 
‘M.D,, D.O., Ph.D., Other 
Subscribed and sworn to 
before me this day of Cy , 20 


Notary Public 
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REPORT OF SYMPTOMS AND HISTORY OF CASE BY EXAMINERS 
I. GENERAL 

Complete name 

Place of residence 

Sex Ethnicity 

Age 

Date of Birth 

II]. STATEMENT OF FACTS AND CIRCUMSTANCES 


Our determination that the principal (is) (is not) in need for mental health treatment is based on 
the following: . Mss 


Our determination that the principal does not have the capacity to participate in the principal's 
mental health treatment decisions is based on: 


1. the principal's ability to understand and communicate the nature of the proposed health care 
or mental health treatment described as: 


2. the principal's ability to understand and communicate the consequences of the proposed health 
care or mental health treatment described as: 


3. the principal's ability to understand and communicate the significant benefits, risks and alter- 
natives to the proposed health care or mental health treatment described as: 


4. the principal's ability to understand and communicate a choice ‘about the proposed health care 
or mental health treatment described as: 


III. NAME AND RELATIONSHIPS OF FAMILY MEMBERS/OTHERS TO BE NOTIFIED 


Other data 
Dated at , New Mexico, this day 
of Pa 8 i as 
M.D., D.O., Ph.D., 
Other Address 
M.D., D.O., Ph.D., 
Other Address." | 
History: Laws 2006, ch. 7, § 5. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature. 


fective date provision, but, pursuant to N.M. Const., art. 
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24-7B-6. Revocation of advance directive for mental health treatment. 


A. An individual, while having capacity, may revoke the designation of an agent either by a 
signed writing or by personally informing the supervising health care provider. If the individual 
cannot sign, a written revocation shall be signed for the individual and be witnessed by two wit- 
nesses pursuant to Subsections I and J of Section 4 [24-7B-4 NMSA 1978] of the Mental Health 
Care Treatment Decisions Act, each of whom has signed at the aiaaken of the individual and in 
the presence of the individual and each other. 

B. An individual, while having capacity, may revoke all or part of an advance directive for men- 
tal health treatment, other than the designation of an agent, at any time and in any manner that 
communicates an intent to revoke. 

C. Amental health treatment provider, agent or guardian who is informed of a revocation shall 
promptly communicate the fact of the revocation to the supervising health care provider and to 
any mental health treatment facility at which the patient is receiving care. 

D. The filing of a petition for or a decree of annulment, divorce, dissolution of marriage or 
legal separation revokes a previous designation of a spouse:as agent, unless otherwise specified 
in the decree or in a power of attorney for mental health treatment. A designation revoked solely 
by this-subsection is revived by the individual's remarriage to.the former spouse, by a nullifica- 
tion of the divorce, annulment or legal separation or by the dismissal or withdrawal, with the 
individual's consent, of a petition seeking annulment, divorce, dissolution of marriage or legal 
separation. 

E.. An advance directive for mental health treatment that conflicts with an earlier advance di- 
rective for mental health treatment revokes the earlier directive to the extent of the conflict. 

F. Unless otherwise specified in the power of attorney for mental health treatment, an advance 
health-care directive pursuant to the Uniform Health-Care Decisions Act [Chapter 24, Article 7A 
NMSA 1978] and an advance directive for mental health treatment shall be treated separately. 
A revocation of a power of attorney for mental health treatment shall not affect the validity of a 
power of attorney. . 


History: Laws 2006, ch. 7, § 6. IV, § 28, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-7. Optional form for advance directive for mental health 
treatment. 7 aw 


A. The form provided in Subsection E. of this section may be used to create an individual in- 
struction regarding mental health treatment. An individual may complete or modify all or any 
part of the form. The Mental Health Care Treatment Decisions Act governs the effect of this or any 
other writing used to create an advance directive for mental health treatment. 

B. A principal may designate a capable person eighteen years of age or older to act as an 
agent to make mental health treatment decisions. An alternative agent may also be designated 
to act as an agent if the original agent is unable or unwilling to act at any time. An appointment 
of an agent may be accomplished by using the form provided by Subsection E of this section. 

C. An agent who has accepted the appointment in writing shall have authority to make deci- 
sions, in consultation with the primary health care professional, about mental health treatment on 
behalf of the principal only when the principal is certified to lack capacity and to require mental 
health treatment as provided by the Mental Health Care Treatment Decisions Act. These deci- 
sions shall be consistent with any wishes or instructions the principal has expressed in the in- 
struction. If the wishes or instructions of the principal are not expressed, the agent shall act in 
what the agent believes to be the best interest, of the principal. The agent may consent to evalua- 
tion for admission to inpatient mental health treatment on behalf of the principal if so authorized 
in the advance directive for mental health treatment. 

D. An agent may renounce the agent's authority by giving notice to the principal. If a princi-. 
pal lacks capacity, the agent may renounce the agent's authority by giving notice to the named 
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alternative agent, if any, or, if none, to the attending qualified health care professional or health 
care provider. The primary health care professional or health care provider shall note the with- 
drawal of the last named agent as part of the principal's medical record. 

E. An advance directive for mental health treatment may be executed by using the following 
optional form, CoS or modified to ae extent desired by the individual, poy the form may be 
notarized: 


"ADVANCE DIRECTIVE FOR MENTAL HEALTH TREATMENT 


peas ___, being a person with capacity, willfully and voluntarily make known my 
wishes about mental health treatment, by my instructions to others through my advance directive 
for mental health treatment, or by my appointment of an agent, or both. If a guardian or an agent 
is appointed to make mental health decisions for me, I intend this docuntent to take precedence 
over other means of ascertaining my reer and interests. 


The fact that I may have left blanks in this directive does not affect its validity i in any way. I intend 
that all completed sections be followed. I intend this directive to take precedence over any other 
mental health directives'I have previously executed; to the extent that they are inconsistent with 
this document, or unless I aie state otherwise i in either document. 


I understand that I may peas this directive in whole or in part if I am a person with capacity. 
I understand that I cannot revoke this directive if one qualified health care professional and one 
mental health treatment provider find that I am an cota Ok aN pare unless I successfully 
challenge the determination of ‘incapacity. 


&g ahaevatard there are some circumstances where my provider may not have to follow my direc- 
tive, specifically, ifthe treatment requested in this directive is infeasible or unavailable, the facil- 
ity or provider is not licensed or authorized to provide the treatment requested or the directive 
conflicts with other applicable law. 


I thus do hereby declare: 
I. DECLARATION FOR MENTAL HEALTH TREATMENT 


If a mental health treatment provider and a qualified health care professional; one of whom is 
my primary health care professional, if reasonably available, determine that my ability to receive 
and evaluate information effectively or communicate decisions is impaired to such an extent that 
I lack the capacity to refuse or consent to mental health treatment ‘and that mental health treat- 
ment is necessary, I direct my primary health care professional and a mental health treatment 
provider, pursuant to the Mental Health Care Treatment Decisions Act, to provide the mental 
health treatment I have indicated below by my signature. 


I understand that "mental health treatment" means services provided for the prevention of, ame- 
lioration of symptoms of or recovery from mental illness or emotional disturbance, including but 
not limited to electroconvulsive treatment, treatment with medication, counseling, rehabilitation 
services or evaluation for admission toa facility for care or treatment of persons with mental ill- 
ness, if required. 

Preferences and Instructions About Treatment, Facilities and Physicians 


I would like the physician(s) named below to be involved in my treatment decisions: 


Dr, Cs Contact information aie . svbs 
De Se Contact information 
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I do not wish to be treated by Dr. 

Other Preferences: 

Preferences and Instructions About Other Providers 

I am receiving other treatment or care from providers who I feel have an impact on my mental 
health care. I would like the following treatment provider(s) to be contacted when this directive is 


effective: 


Name: Profession: 
Contact Information 


Name: Profession: 
Contact Information 


Preferences and Instructions About Medications for Mental Health Treatment 
(initial and complete all that apply) 


I consent, and authorize my agent to consent, to the following medications: 


_I do not consent, and I do not authorize my agent to consent, to the administration of the fol- 
lowing medications: 


I am willing to take the medications excluded above if my only reason for excluding them is 
the side effects, which include , and these side effects can 
be eliminated by dosage adjustment or other means. 

I am willing to try any other medications the hospital doctor recommends. 

I am willing to try any other medications my outpatient doctor recommends. 

I do not want to try any other medications. 


Medication Allergies 


I have allergies to, or severe side effects from, the following: 

I have the following other preferences or instructions about medications: 

Preferences and Instructions About Hospitalization and Alternatives 

(initial all that apply and, if desired, rank "1" for first choice, "2" for second choice, and so on) 
In the event my psychiatric condition is serious enough to require 24-hour care and I have 
no physical conditions that require immediate access to emergency medical care, I prefer to 
receive this care in programs/facilities designed as alternatives to psychiatric hospitalization. 


___ I would also like the interventions below to be tried before hospitalization is considered: 


Calling someone or having someone call me when needed 
Name: Telephone: 
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____ Having a mental health service provider come to see me 
____ Going to a crisis triage center or emergency room 

___ Staying overnight at a crisis respite (temporary) bed 
_____ Seeing a provider for help with psychiatric medications 
_____ Other, specify: 


Authority to Consent to Inpatient Treatment | 


I consent, and authorize my agent to consent, to evaluation for admission to inpatient mental 
health treatment. 
(Sign one) 


If deemed appropriate by my agent and treating physician 
Signature 


or 


Under the following circumstances (specify symptoms, behaviors or circumstances that indi-\ 
cate the need for hospitalization) 


Signature 


I do not consent, or authorize my. agent to consent, to evaluation for admission to inpatient 
treatment ' ) 
Signature 


Preferences and Instructions About Use of Seclusion or Restraint 


I would like the interventions below to be tried before use of seclusion or restraint. is.considered 
(initial all that apply) 


____ "Talk me down": one-on-one 

____ More medication 3 ahs Gat 
____ Time out/privacy 

____ Show of authority/force 

___ Shift my attention to something else 

____ Set firm limits on my behavior 

____ Help me to discuss/vent feelings 

____ Decrease stimulation 

____ Offer to have neutral person settle dispute 

____ Other, specify 


If it is determined that I am engaging in behavior that requires seclusion, physical restraint and/ 
or emergency use of medication, I prefer these interventions in the order I have chosen (choose "1" 
for first choice, "2" for second choice,.and so on): ) 


_____ Seclusion 

__.._ Seclusion and physical restraint (combined)... 
_._ Medication by injection .. 

__... Medication in pill or liquid form 


In the event my physician decides to use medication in. response to an emergency situation,after due 


consideration of my preferences and instructions for emergency treatments stated above, I expect 
the choice of medication to reflect any preferences and instructions I have expressed in this directive. 


154 


© 2022 State of New. Mexico, New Mexico Compilation Commission, All rights reserved. 


24-7B-7 MENTAL HEALTH CARE TREATMENT DECISIONS 24-7B-7 


The preferences and instructions I have:expressed in this section regarding medication in ‘emer- 
gency situations do not constitute consent to use of the medication for nonemergency treatment. | 


Preferences and Instructions About Electroconvulsive Therapy 
My wishes regarding electroconvulsive therapy are (sign one): 
I do not consent, nor authorize my agent to consent, to the administration of electroconvulsive 


therapy. 
tif hens Signature 


_._. I consent, and authorize my agent to consent, to the administration of electroconvulsive ther- 
_ apy. 


Signature | 


I consent, and authorize my agent to consent, to the administration of electroconvulsive ther- 
apy, but only under the following conditions: 


Signature 
Preferences and Instructions About Who Is Permitted to Visit 


If | have been admitted to a mental health treatment facility, the following people are not permit- 
ted to visit me there: | 


Name: 
Name: 
Name: 


I understand that persons not listed above may be permitted to visit me. 


Additional laecuoane About My Mental Health Care 


Other instructions about my mental health care:. 
In case of emergency, please contact: 


Name: Address: 

Work Telephone: Home telephone: 
Physician: Address: 
Telephone: 


The following may help me to avoid a hospitalization: 
I generally react to being hospitalized as follows: 
Staff of the hospital or crisis unit can help me by doing the following: 


Refusal of Treatment 


I do not consent to any mental health treatment. 


Signature . 
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I further state that this document and the information contained in it ape be released to any re- 
questing licensed mental health professional. ; 


Signature of principal 1 Date 
Signature of witness Date 


II. APPOINTMENT OF AGENT 


If my primary health care professional and a mental health provider determine that my ability to 
receive and evaluate information effectively or communicate decisions is impaired to such an extent 
that I lack the capacity to refuse or consent to mental health treatment and that mental health 
treatment is necessary, I direct my primary health care professional and other health care providers, 
pursuant to the Mental Health Care Treatment Decisions Act, to follow the instructions of my agent. 


I hereby appoint: 


Name 

Address 

Telephone to act as my agent to make decisions regarding my 
mental health treatment if I become incapable of giving or withholding informed consent for that 
treatment. 


If the person named above refuses or is unable to act on my behalf, or if I revoke that person's au- 
thority to act as my agent, I authorize the following person to act as my agent: 


Name 

Address 

Telephone 

My agent is authorized to make decisions that are consistent with the wishes I have expressed in 
my declaration. If my wishes are not expressed, my agent is to act in what he or she believes to be 
my best interest. 

Signature of principal Date 

III. CONFLICTING PROVISION 

I understand that if I have completed both a declaration and have appointed an agent and if there 
is a conflict between my agent's decision and my declaration, my declaration shall take precedence 
unless I indicate otherwise. 


Signature 


I understand that if I have completed both an advance health care directive and an advance direc- 
tive for mental health treatment, that those directives should be executed as separate instructions. 


Signature 
IV. OTHER PROVISIONS 
1. In the absence of my ability to give directions regarding my mental health treatment, it is 


my intention that this advance directive for mental health treatment shall be honored as the 
expression of my legal right to consent or to refuse to consent to mental health treatment. 
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2. I direct the following concerning the care of my minor children: 


3. This advance directive for mental health treatment shall be in effect until it is revoked. 
4, IJunderstand that I may revoke this advance directive for mental health treatment at any time. 


5. Lunderstand and agree that if I have any prior advance directives for mental health treat- 
ment, and if I sign this advance directive for mental health treatment, my prior advance 
directives for mental health treatment are revoked. 


6... I understand the full importance of this advance directive for mental health treatment and 
I am emotionally and mentally competent to make this advance directive for mental health 
treatment. 


Signed this day of Obs, 


Signature 
City, county and state of residence 


This advance directive was signed in my presence. 


Signature of witness 


Address 
" 
History: Laws 2006, ch. 7, § 7. § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates, — Laws 2006, ch. contained no effec- ment of the legislature. 


tive date provision, but, pursuant to N.M. Const., art. IV, 


24-7B-8. Decisions by guardian. 


A. A guardian shall comply with the protected person's individual instructions made while 
the protected person had capacity and may not disregard the protected person's preferences con- 
tained in an advance directive for mental health treatment unless the appointing court expressly 
so authorizes after notice to the agent, if any, and the protected person. The court may disregard 
such preferences if it finds by clear and convincing evidence that the preferences do not accurately 
reflect the free choice of the protected person at the time of making the individual instructions or 
that the protected person revoked the individual instructions while the protected person had ca- 
pacity pursuant to Subsection B of Section 24-7A-3 NMSA 1978. 

B. A mental health treatment decision of an agent appointed by an individual having capacity 
takes precedence over that of a guardian, unless the appointing court expressly directs otherwise 
after notice to the agent and the protected person. 

C. Subject to the provisions of Subsections A and B of this section, a mental health treatment 
decision made by a guardian for the protected person is effective without judicial approval, if the 
appointing court has expressly authorized the guardian to make mental health treatment deci- 
sions for the protected person, in accordance with the provisions of Sections 43-1-15 or 45-5-312 
NMSA 1978, after notice to the protected person and any agent. 
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History: Laws 2006, ch. 7, § 8; 2009, ch. 159, § 6. revoke the ward's" to "protected person's individual in- 

The 2009 amendment, effective June 19, 2009, structions made while the protected person had capacity 
changed "ward" to "protected person"; in Subsection A, be- and may not disregard the protected person's preferences 
tween "shall comply with the" and "advance health-care", contained in an"; and added the last sentence. 


changed "ward's individual instructions and may not - 


24-7B-9, Obligations of mental health treatment provider. 


A. Before implementing a mental health treatment decision made for a patient, a supervising 
health care provider shall promptly communicate to the Foulenw the decision’ ipa and the iden- 
tity of the person making the decision. 

B. A supervising health care provider who knows of the existence of an aavahes directive for 
mental health treatment, a revocation of an advance directive for mental health treatment or a 
challenge to a determination or certification of lack of capacity shall promptly record its existence 
in the patient's health care record and, if it is in writing, shall request a copy and, if one is fur- 
nished, shall arrange for its maintenance in the health care record. 

C, A qualified health care professional shall disclose an advance directive for mental health 
treatment to other qualified health care professionals only when it is determined that disclo- 
sure is necessary to give effect to or provide treatment in accordance with an individual in- 
struction. 

D. A supervising health care provider who makes or is informed of a written determination or 
certification pursuant to Section 5 [24-7B-5 NMSA 1978] of the Mental Health Care Treatment 
Decisions Act that a patient lacks or has recovered capacity or that another condition exists that 
affects an individual instruction or the authority of an agent or guardian shall promptly record the 
determination in the patient's health care record and communicate the determination or certifica- 
tion to the patient and to any person then authorized to make mental health treatment decisions 
for the patient. 

E. Except as provided in Subsections F and G of this section, a health care provider or mental 
health treatment facility providing care to a patient shall comply: 

(1) before and after the patient is determined to lack capacity, with an individual instruc- 
tion of the patient made while the patient had capacity; 

(2) with a reasonable interpretation of the individual instruction made by a person then 
authorized to make mental health treatment decisions for the patient; and 

(3) with a mental health treatment decision for the patient that is not contrary to an indi- 
vidual instruction of the patient and is made by a person then authorized to make mental health 
treatment decisions for the patient, to the same extent as if the decision had been made by the 
patient while having capacity. 

F. A mental health treatment provider may only decline to comply with an individual instruc- 
tion or mental health treatment decision for any of the following reasons: 

(1) the treatment requested is infeasible or unavailable; 
(2) the facility or provider is not licensed or authorized to provide the treatment requested; or 
(3) the treatment requested conflicts with other applicable law, 

G, Amental health treatment provider or mental health treatment facility may decline to com- 
ply with an individual instruction or mental health treatment decision that requires medically 
ineffective health care or health care contrary to generally accepted health care standards ap- 
plicable to the mental health treatment provider or mental health treatment facility. "Medically 
ineffective health care" means treatment that would not offer the patient any significant benefit, 
as determined by a physician chosen by the principal or agent. 

H. A health care provider or mental health treatment facility that declines to comply with an 
individual instruction or mental health care decision shall: — 

(1) promptly so inform the patient, if possible, and any person then authorized to make 
mental health care decisions for the patient; 

(2) provide continuing care to the patient until a transfer can be effected; and — 

(3) unless the patient or person then authorized to make mental health treatment deci- 
sions for the patient refuses assistance, immediately make all reasonable efforts to assist in the 
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transfer of the patient to‘another health care provider or mental health treatment facility that is 
willing to comply with the individual instruction or decision. 

I. A health care provider or mental health treatment facility shall not require or prohibit the 
execution or revocation of an advance directive for mental health treatment as a condition for pro- 
viding health care. 

J. The Mental Health Cave Treatment Decisions Act does not require or permit a mental health 
treatment facility or health care provider to provide any type of mental health treatment for which 
the mental health treatment facility or health care provider is not licensed, certified or otherwise 
authorized or permitted by law to provide. 


History: Laws 2006, ch. 7, § 9. § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. contained no effec- ment of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 


24-7B-10. Health care information. 


Unless otherwise specified in an advance directive for mental health treatment, a person then 
authorized to make mental health treatment decisions for a patient has the same rights as the 
patient to request, receive, examine, copy and consent to the disclosure of medical or any other 
health care information. 


History: Laws 2006, ch. 7, § 10. IV, § 23, was effective May 17, 2006, 90 Piel after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-11. Immunities. 


A. Ahealth care provider or mental health treatment facility acting reasonably and on reason- 
able grounds and in accordance with generally accepted health care standards applicable to the 
health care provider or mental health treatment facility is not subject to civil or criminal liability 
or to discipline for unprofessional conduct for: 

(1) complying or attempting to comply with a mental health treatment decision of a per- 
son apparently having authority to make a mental health treatment decision for a patient; 

(2) declining to comply with a mental health treatment decision of a person based on a 
belief that the person then lacked authority; 

(3) complying or attempting to comply with an advance directive for mental health treat- 
ment and assuming that the directive was valid when made and has not been revoked or termi- 
nated; 

(4) declining to comply with a mental health treatment directive as permitted; or 

(5) complying or attempting to comply with any other provision of the Mental Health Care 
Treatment Decisions Act. 

B. An individual acting as agent or guardian under the Mental Health Care Treatment Deci- 
sions Act is not subject to civil or criminal liability or to discipline for unprofessional conduct for 
mental health treatment decisions made in good faith. 


History: Laws 2006, ch. 7, § 11. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 


Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-12. Prohibited practice. 


A. Noinsurer or other provider of benefits regulated by the New Mexico Insurance Code [Chap- 
ter 59A NMSA 1978, except for Articles 830A and 42A] or a state agency shall require a person to 
execute or revoke an advance directive for mental health treatment as a condition for: membership 
in, being insured for or receiving coverage or benefits under an insurance contract or plan. ' 
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B. ‘No insurer may condition the sale; procurement or:issuance of a policy, plan, contract, cer- 
tificate or other evidence of coverage, or entry intoa pension, profit-sharing, retirement, employ- 
ment or similar benefit plan, upon the execution or revocation of an advance directive for mental 
health treatment; nor shall the existence of an advance directive for mental-health treatment 
modify the terms of an existing policy, plan, contract, certificate or other evidence of coverage of 
insurance. 

C. The provisions of this otfitl shall be sneivoed by the.superintendent of insurance under 
the New Mexico Insurance Code. 


History: Laws 2006, ch. 7, § 12. IV, § - was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch, 7 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M: Const., art. 


24-7B-13. Statutory damages. 


A. A health care provider or mental health treatment facility that intentionally violates the 
Mental Health Care Treatment Decisions Act is subject to liability to the aggrieved individual for 
damages of five thousand dollars ($5,000) or actual damages resulting from the violation, which- 
ever is greater, plus reasonable attorney fees. : 

B. A person who intentionally falsifies, forges, conceals, defaces or obliterates an individual's 
advance directive for mental health treatment or a revocation of an advance directive for men- 
tal health treatment without the individual's consent or a person who coerces or fraudulently 
induces an individual to give, revoke or not give or revoke an advance directive for mental 
health treatment is subject to liability to that individual for damages of five thousand dollars 
($5,000) or actual damages resulting from the action, whichever is greater, plus reasonable at- 
torney fees. . 

C. The damages provided in this section are in addition to other types of relief available under 
other law, including civil and criminal law and law providing for disciplinary procedures. 


History: Laws 2006, ch. 7, § 13. IV, § 23, was effective May. 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-14. Effect of copy. 


A copy of a written advance directive for mental health treatment or revocation of an advance 
directive for mental health treatment has the same effect as the original. 


History: Laws 2006, ch. 7, § 14. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- © ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-7B-15. Effect of the Mental Health Care Treatment Decisions Act. 


A. The Mental Health Care Treatment Decisions Act does not create a presumption concern- 
ing the intention of an individual who has not made or who has revoked an advance directive for 
mental health treatment. 

B. Death resulting from foe withholding or withdrawal of health care in accordance with the 
Mental Health Care Treatment Decisions Act does not for any purpose: 

(1) constitute a suicide, a homicide or other crime; or 

(2) legally impair or invalidate a governing instrument, notwithstanding any term of the 
governing instrument to the contrary. "Coverning,instramant" means a deed, will, trust, insur- 
ance or annuity policy, account. with POD (payment on death designation), security registered in 
beneficiary form (TOD), pension, profit-sharing, retirement, employment or similar benefit plan, 
instrument creating or exercising a power of appointment or.a-dispositive, appointive or nomina- 
tive instrument of any similar type. 
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C. The Mental Health Care Treatment Decisions Act does not authorize mercy killing, assisted 
suicide, euthanasia or the provision, withholding or withdrawal of health care, to the extent pro- 
hibited by other statutes ‘of this state. ~~ 

D. The Mental Health Care Treatment Decisions Act does not authorize or require a health 
care provider or mental health treatment facility to provide health care contrary to generally ac- 
cepted health care standards applicable: to the health care provider or mental health treatment 
facility. 

EK. The Mental. Health Care Binsatminitt Decisions Act does not authorize an agent to consent 

to the admission of an individual to a mental health treatment facility. If the individual's writ- 

ten advance directive for mental health treatment expressly permits treatment in a mental 
health treatment facility, the agent may present the individual to a facility for evaluation for 
admission. 

F. The Mental Health Care Treatment Decisions Act does not affect other statutes of this state 
governing treatment for mental illness of an individual admitted to a mental health treatment fa- 
cility, including een commitment to a mae health treatment facility for mental illness. 


History: Laws 2006, a q, § LB. nite > IV, $23,was effective May 17, 9006, 90 spies after adjourn- 
Effective dates. — Laws 2006, ch. 7 contained no ef- ment of the legislature, 


fective date provision, but, pursuant to N.M. Const., art. 


24-7B-16. Transitional provisions. 


A. An advance directive for mental health treatment is valid for purposes of the Mental Health 
Care Treatment Decisions Act if it complies with the provisions of that act, regardless of when or 
where executed or communicated. 

B. The Mental Health Care Treatment Decisions Act does not impair a guardianship, living 
will, durable power of attorney, right-to-die statement or declaration or other advance directive for 
health care decisions that is in effect before July 1, 2006. 

C... Any mental health treatment or psychiatric advance directive, durable power of attorney for 
health care decisions, living will, right-to-die statement or declaration or similar document that is 
executed in another state or jurisdiction in compliance with the laws of that state or jurisdiction 
shall be deemed valid and enforceable in this state to the same extent. as if it were properly made 
in this state. 


History: Laws 2006, ch. 7, § 16. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
’ Effective dates. — Laws 2006, ch. 7 contained no ef-* ° ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art.’ 
ARTICLE 7C 
® : LJ 
End-of-Life Options 
Sec. eee: Sec. 
24-8-1. Short title. . 24-8-7. Publicly funded family planning services; provi- 
24-8-2, Definitions, sion of certain services to medically indi- 
24-8-3. Legislative findings: purpose of act. gent persons free of charge and to other 
24-8-4. Prohibition against interference with medical persons at a cost consistent with their abil- 
judgment of certain health care profes- ity to pay. 
sionals, 24-8-8. Coordination of family planning services, 


24-8-5. Prohibition against imposition of standards and 
requirements as prerequisites for receipt 
of requested family planning services. 

24-8-6. Health facility licensure; affirmative statement 
of compliance required as condition of li- 
censure; prohibition against certain poli- 
cies of health facilities, state and local gov- 
ernmental units. 
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24-7C-1 HEALTH AND SAFETY 24-7C-2 


24-7C-1. Short title. 


Sections 1 through 8 [24-7C-1 to 24-7C-8 NMSA 1978] of this act may be cited as the "End-of- 
Life Options Act" or the "Elizabeth Whitefield End-of-Life Options Act’. 


History: Laws 2021, ch, 132, § 1. 1 Severability. — Laws 2021, ch. 132, § 11 provided that 
Effective dates. — Laws 2021, ch. 132 contained no if any part or application of the End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 


art. IV, § 28, was effective June 18, 2021, 90 days after situations or persons shall not be affected. 
adjournment of the legislature. 


24-7C-2. Definitions. 


As used in the End-of-Life Options Act: 

A. "adult" means a resident of the state who is eighteen years of age or nel der, 

B. "capacity" means an individual's ability to understand and appreciate health care op- 
tions available to that individual, including significant benefits and risks, and to make and 
communicate an informed health care decision. A determination of capacity shall be made 
only according to professional standards of care and the provisions of Section 24-7A-11 NMSA 
1978; 

C. "health care entity" means an entity, other than an individual, that is licensed to provide 
any form of health care in the state, including a hospital, clinic, hospice agency, home health 
agency, long-term care agency, pharmacy, group medical practice, medical home or any similar 
entity; 

D. “health care provider" means any of the following individuals authorized pursuant to the 
New Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] to prescribe a 
medication to be used in medical aid in dying: 

(1) aphysician licensed pursuant to the Medical Practice Act [Chapter 61, Article 6 NMSA 
1978]; 

(2) an osteopathic physician licensed pursuant to the Osteopathic Medicine Act [Chap- 
ter 61, Article 10 NMSA 1978]; 

(3) a nurse licensed in advanced practice pursuant to the Nursing Practice Act [Chap- 
ter 61, Article'3 NMSA 1978]; or © 

(4) aphysician assistant licensed pursuant to the Physician Assistant Act [61-6-7 to 61-6- 
10 NMSA 1978] or the Osteopathic Medicine Act; | 

E. "medical aid in dying" means the medical practice wherein a health care provider prescribes 
medication to a qualified individual who may self-administer that medication to bring about.a 
peaceful death; 

F. "mental health professional" means a state-licensed psychiatrist, psychologist, master social 
worker, psychiatric nurse practitioner or professional clinical mental health counselor; 

G. "prescribing health care provider" means a health care provider who prescribes medical aid 
in dying medication; ; 

H. "qualified individual" means an individual who has met the requirements of Section 3 [24- 
7C-3 NMSA 1978] of the End-of-Life Options Act; 

I. "self-administer" means taking an affirmative, conscious, voluntary action to ingest a phar- 
maceutical substance; and 

J. "terminal illness" means a disease or condition that is incurable and irreversible and that, in 
accordance with reasonable medical judgment, will result in death within six months. 


History: Laws 2021, ch. 132, § 2. Severability. — Laws 2021, ch. 132, § 11 provided that 

Effective dates. — Laws 2021, ch. 182 contained no if any part or application of the End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 23, was effective June 18, 2021, 90 days after situations or persons shall not be affected. 


adjournment of the legislature. 
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24-7C-3. Medical aid in dying; prescribing health care provider 
determination; form. 


A prescribing health care provider may provide a prescription for medical aid in dying medica- 
tion to an individual only after the prescribing health care provider has: 

A. determined that the individual has: 

(1) capacity; 

(2) a terminal illness; 

(3) voluntarily made the request for medical aid in dying; and 

(4) the ability to self-administer the medical aid in dying medication; 

B. provided medical care to the individual in accordance with accepted medical standards of 
care; 

C. determined that the individual is making an informed decision after discussing with the 
individual the: 

(1) individual's medical diagnosis and prognosis; 

(2) potential risks associated with self-administering the medical aid in dices medication 
that the individual has requested the health care provider to prescribe; 

(3) probable result of self-administering the medical aid in dying medication to be pre- 
scribed; 

(4) individual's iia of choosing to obtain the medical aid in dying medication and then 
deciding not to use it; and 

(5) feasible alternative, concurrent or additional treatment opportunities, including hos- 
pice care and palliative care focused on relieving symptoms and reducing suffering; 

D. determined in good faith that the individual's request does not arise from coercion or undue 
influence by another person; 

E. noted in the individual's health record the prescribing health care provider's determination 
that the individual qualifies to receive medical aid in dying; 

F. confirmed in the individual's health record that at least one physician or osteopathic phy- 
sician licensed pursuant to the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] or the 
Osteopathic Medicine Act [Chapter 61, Article 10 NMSA 1978] has determined, after conducting 
an appropriate examination, that the individual has capacity, a terminal illness and the ability to 
self-administer the medical aid in dying medication. That physician may be the prescribing health 
care provider pursuant to this section, the individual's hospice health care provider or sek tes 
physician who meets the requirements of this subsection; 

G. affirmed that the individual is: 

(1) enrolled in a medicare-certified hospice program; or 
(2) eligible to receive medical aid in dying after the prescribing health care provider has 
referred the individual to a consulting health care provider, who has experience with the under- 
lying condition rendering the qualified individual terminally ill, and the consulting health care 
provider has: 
(a) examined the individual; 
(b) reviewed the individual's relevant medical records; and 
(ec) confirmed, in writing, the prescribing health care provider's prognosis that the 
individual is suffering from a terminal illness; and 

H. provided substantially the following form to the individual and enters the form into the 
individual's health record after the form has been completed with all of the required signatures 
and initials: 

"REQUEST FOR MEDICATION TO END MY LIFE IN A PEACEFUL MANNER 

I, , am an adult of sound mind. 

I am suffering from a terminal illness, which is a Hidbase or condition that is incurable and ir- 
reversible and that, according to reasonable medical judgment, will result in my death within six 
months, My health care provider has determined that the illness is in its terminal phase. 
(Patient Initials) 

I have been fully informed of my diagnosis and prognosis, the nature of the medical aid in dying 
medication to be prescribed and the potential associated risks, the expected result and the feasible 
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alternative, concurrent or additional treatment opportunities, including hospice care and pallia- 
tive care focused on relieving symptoms and reducing suffering.._._ (Patient Initials) 

I request that my health care provider prescribe medication that will end my life in a peaceful 
manner if I choose to self-administer the medication, and I authorize my health care eis gon to 
contact a willing pharmacist to fulfill this request. (Patient Initials) « 

I understand that I have the right to rescind this request at any time. (Patient Initialé) 

I understand the full import of this request, and I expect to die if I self-administer the medical 
aid in dying medication prescribed. I further understand that although most deaths occur within 
three hours, my death may take longer. My health care provider has counseled me: about this pos- 


sibility. (Patient Initials) 
I make this request voluntarily and without vauebeubicih 
Signed: 
Date: Time: 


DECLARATION OF WITNESSES: 
We declare that the person signing this request: 
1. is personally known to us or has provided proof of identity; 
2. signed this request in our presence; . 
3). appears to be of sound mind and not under ‘ieee fraud or Snir sifhiivies and 
4, is nota patient for whom either of us is a health care provider. 


Witness 1: | Witness 2: 
Signature:, 
Printed Name: 
Relationship 
to Patient: 
Date: 


NOTE: No more than one witness shall be a relative by blood, marriage or adoption-of the per- 
son signing this request. No more than one witness shall own, operate or be employed at a health 
care facility where the person signing this request is a,patient or resident.". 


History: Laws 2021, ch. 132, § 3. ; Severability. — Laws 2021, ch, 132, § 11 provided that 

Effective dates. — Laws 2021, ch. 182 contained no if any part or application of the End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 23, was effective June 18, 2021, 90 days after situations or persons shall not be affected. 


adjournment of the legislature. 


24-7C-4.: Determining capacity. 


If an individual has.a recent history of a mental health disorder or an intellectual disability that 
could cause impaired judgment with regard to end-of-life medical decision making, or if, in the 
opinion of the prescribing health care provider or consulting health care provider, an individual 
currently has a mental health disorder or an intellectual disability that may cause impaired judg- 
ment with regard to end-of-life medical decision making, the individual shall not be determined to 
have capacity to make end-of-life decisions until the: 

A. health care provider refers the individual for evaluation by a mental health rpkeaaipel 
with the training and expertise to assess a person with such:a disorder or disability; and 

B. mental health professional determines the individual to have capacity to make end-of- life 
decisions after evaluating the individual during one or more visits with the individual. 


History: Laws 2021, ch. 182, § 4. Severability. — Laws 2021, ch. 132, § 11 provided that 

Effective dates. — Laws 2021, ch. 132 contained no if any part or application of the End-of- Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 23, was effective June 18; 2021, 90 days after situations or persons shall not’be affected. 


adjournment of the legislature. 
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24-7C-5 END-OF-LIFE OPTIONS 24-7C-7 


24-7C-5. Waiting period. 


A prescription for medical aid in dying medication shall: 

A. not be filled until forty-eight hours after the prescription for medical aid in dying medica- 
tion has been written, unless the qualified individual's prescribing health care provider has medi- 
cally confirmed that the qualified individual may, within reasonable medical judgment, die before 
the expiration of the waiting period identified herein, in which case, the prescription may be filled 
once the prescribing health care provider affirms that all requirements have been fulfilled pursu- 
ant to Section 3 [24-7C-3 NMSA 1978] of the End-of-Life Options Act; and 

B. indicate the date and time that the prescription for medical aid in dying medication was 
written and indicate the first allowable date and time when it may be filled. 


History: Laws 2021, ch. 132, § 5, Severability. — Laws 2021, ch. 132, §.11 provided that 


Effective dates. — Laws 2021, ch. 132 contained no if any part or application of the End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 23, was effective June 18, 2021, 90 days after situations or persons shall not be affected: 


adjournment of the legislature. 


24-7C-6. Medical aid in dying; right to know. 


A health care provider shall inform a terminally ill patient of all reasonable options related to 
the patient's care that are legally available to terminally ill patients that meet the medical stan- 
dards of care for end-of-life care. 


History: Laws 2021, ch. 132, § 6. Severability. — Laws 2021, ch. 132, § 11 provided that 


Effective dates. — Laws 2021, ch. 132 contained no if any part or application of the End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 28, was effective June 18, 2021, 90 days after situations or persons shall not be affected. 


adjournment of the legislature. 


24-7C-7. Immunities; conscience-based decisions. 


A. A person shall not be subject to criminal liability, licensing sanctions or other professional 
disciplinary action for: 

(1) participating, or refusing to participate, in medical aid in dying in good faith compli- 
ance with the provisions of the End-of-Life Options Act; or 

(2) being present when a qualified patient self-administers the prescribed medical aid in 
dying medication to end the qualified individual's life in accordance with the provisions of the 
End-of-Life Options Act. 

B. A health care entity, professional organization or association, health insurer, managed care 
organization or health care provider shall not subject a person to censure, discipline, suspension, 
loss or denial of license, credential, privileges or membership or other penalty for participating, or 
refusing to participate, in the provision of medical aid in dying in good faith compliance with the 
provisions of the End-of-Life Options Act. 

C. No health care provider who objects for reasons of conscience to participating in the provi- 
sion of medical aid in dying shall be required to participate in the provision of medical aid in dy- 
ing under any circumstance. If a health care provider is unable or unwilling to carry out an indi- 
vidual's request pursuant to the End-of-Life Options Act, that health care provider shall so inform 
the individual and refer the individual to a health care provider who is able and willing to carry 
out the individual's request or to another individual or entity to assist the requesting individual 
in seeking medical aid in dying. If the health care provider transfers the individual's care to a new 
health care provider, the prior health care provider shall transfer, upon request, a copy of the indi- 
vidual's relevant medical records to the new health care provider. 

D. A health care entity shall not forbid or otherwise sanction a health care provider who pro- 
vides medical aid in dying in accordance with the End-of-Life Options Act off the premises of the 
health care entity or when the health care provider is not acting within the normal course and 
scope of the health care provider's employment with the health care entity. 
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E. A health care entity may sanction a health care provider for participating in medical aid in 
dying on the premises of the prohibiting health care entity only if the health care entity has given 
written notice to the health care provider of the prohibiting entity's written policy forbidding par- 
ticipation in medical aid in dying and the’health eare provider participates in medical aid in dying: 

(1) on the premises of the health care entity; or 
(2) within the course and scope of the health care ’ provider’ 8° mea Sethe for the health 
care entity. 

F.. Nothing in this section shall be construed to aware i 

(1) ahealth care provider from participating in medical aid in dying wvtiie the health care 
provider is acting outside the health care entity's premises or outside the course’ by scope of the 
health care provider's capacity as an employee; or 

(2) an individual who seeks medical aid in dying from contracting with the individual's 
prescribing health care provider or consulting health care provider to act outside the course and 
scope of the provider's affiliation with the sanctioning health care entity. 

G. A health care entity that imposes sanctions on.a health care provider pursuant to the End- 
of-Life Options Act shall act reasonably, both substantively and procedurally, and shall be neither 
arbitrary nor capricious in its imposition of sanctions. 

H. Participating in medical aid in dying shall not be the basis for a report of unprofessional 
conduct. 

I, A health care entity that prohibits medical aid in dying shall accurately and: clearly articu- 
late this in.an appropriate location on any website maintained by the entity and in any appropri- 
ate materials given to patients to whom the health care entity provides:-health care in words to be 
determined by the health care ae 


History: Lows 2021, ch. 132,87... Severability. — Laws 2021, ch. 132, § 11 provided that 

Effective dates. — Laws 2021, ch.,132 contained no if any part or application of the End-of-Life. Options Act 
effective date provision, but, pursuant to. N.M. Const., is held invalid, the remainder or its application to other 
art. IV, § 23, was effective June 18, 2021, 90 days after _ situations or persons shall not be affected, | 


adjournment of the legislature. 


24-7C-8. Prohibited acts. 


Nothing in the End-of-Life Options Act shall be construed to authorize a physician or any other 
person to end an individual's life by lethal injection, mercy killing or euthanasia. Actions taken in 
accordance with the End-of-Life Options Act shall not be construed, for any purpose, to constitute 
suicide, assisted suicide, euthanasia, mercy killing, homicide or adult abuse under the law. © 


History: Laws 2021, ch. 132, § 8. .. ) Severability. — Laws 2021, ch. 132, § 11 provided that 
Effective dates. — Laws 2021, ch. 132 contained no if any part or application ofthe End-of-Life Options Act 
effective date provision, but, pursuant to N.M. Const., is held invalid, the remainder or its application to other 


art. IV, § 23, was effective June 18, 2021, 90 days after situations or persons shall not be affected. © 
adjournment of the legislature. e 


ARTICLE 8 
Family Planning © 
Sec. ; ‘Sec. n ‘s 
24-8-1. Short title. : 24-8-7. Publicly funded family planning services; provi- 
24-8-2. Definitions. ‘ sion of certain, services to medically indi- 
24-8-3. Legislative findings; purpose of act, , gent persons free of charge and to other 
24-8-4, Prohibition against interference with medical judg- ’ persons at a cost consistent with their abil- 
ment of certain health care professionals. ; ity to:pay. 
24-8-5. Prohibition against imposition of standards and _24-8-8. Coordination of family planning services. 


requirements as prerequisites for receipt 
of requested family planning services. 

24-8-6. Health facility licensure; affirmative statement 
of compliance required as condition of li- 
censure; prohibition against certain poli- 
cies of health facilities, state and local 
governmental units, 
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24-8-1 FAMILY PLANNING 24-8-3 


24-8-1. Short title. 


This act [24-8-1 through 24-8-8 NMSA 1978] ‘may 4 cited as the "Family Planning Act", 


History: 1953 Comp., § 12-30-1, enacted by Laws 
1978, ch. 107, § 1. 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. ‘Sistine — 12:Am. 
Jur. 2d Birth Control §§ 1 et seq. 

Validity of regulations as to contraceptives or the dis- 
semination of birth control information, 96 A.L.R.2d 955. 

Liability of manufacturer or seller for injury or death 
allegedly caused by use of contraceptive, 70 A.L.R.3d 315. 


24-8-2. Definitions. 
As. used in the Family Planning Act: 


Sexual partner's tort liability to other partner for Poach 
ulent misrepresentation regarding sterility or use of birth 
control resulting in pregnancy, 2 A.L.R.5th 301. 

‘Parent's child support liability as affected by other par: 
ent's fraudulent misrepresentation regarding , sterility 
or use of birth control, or refusal to abort pregnancy, 2 
A.L.R.5th 337. 

Liability of manufacturer or seller for injury or death 
allegedly caused by use of contraceptive, 54.A.L.R.5th 1. . 

1 C.J.S. Abortion and Birth Control; Family Planning 
§§ 1 to 12; 39A C.J.S. Health and Environment § 43. 


A. "contraceptive procedures" means any medically accepted procedure to prevent prégnancy; 

B. "family planning services" includes contraceptive procedures and services (diagnosis, treat- 
ment, Supplies and follow- -up), social services, educational and informational services; 

C. “health facility" means a hospital, clinic, nursing home, intermediate care facility or phar- 


macy; 


D. "medically indigent” means a person who has insufficient funds to pay for family planning 


services; 


E. "local governmental units" means counties, municipalities and public school districts and any 
of their agencies, departments, commissions, committees, institutions and educational institutions; 

F. "physician" means a person licensed or authorized to practice medicine or osteopathy under 
the provisions of Sections 61-6-1 through 61- 6-28 and 61-10-1 pr raesa, through 61-10-21 NMSA 


1978; and 


G. "state" means the state and its agencies, departments, commissions, committees, institu- 


tions and educational institutions. 


History: 1953 Comp., § 12- 30-2, enacted by Laws 
1978, ch. 107, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2016, ch. 90, § 29 repealed 61-10-1 NMSA 1978 
effective July 1, 2018; 


ANNOTATIONS 


Law reviews. — For comment, "Voluntary Steriliza- 
tion in New Mexico: Who Must Consent?" see 7 N.M.L. 
Rey. 121 (1976-77). 


24- 8- 3. Tagistative findings: purpose of act. 


A. The legislature finds that: 


id 


(1) family planning has been recognized as an essential component of standard health 
care and has been recognized nationally and internationally as a universal human right; 

(2) continuing population growth causes or aggravates many social, economic and envi- 
ronmental problems, both in this state and in the nation; 

(3) family planning services are not available as a practical matter to many persons in this 


state; 


(4) it is desirable that family planning services be readily accessible to all who want and 


need them; and 


(5) dissemination, of nfitere tian about faciy planning by the state and its local govern- 


mental units is consistent with public policy. 


B. Itis the purpose of the Family Planning Act to assure that comprehensive family planning 
services are accessible on a voluntary basis to all who want and need them. 


History: 1953 Comp., § 12-30-83, enacted by Laws 
1973, ch. 107, § 3. 
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24-8-4. Prohibition against interference with medical judgment of 
_ certain health care professionals. 


The Family Planning Act does not prohibit or inhibit any person from refusing to provide any 
family planning service on the grounds that there are valid medical reasons for the refusal and 
that those reasons are based upon the judgment of a physician or a physician assistant, advanced 
practice registered nurse or certified nurse-midwife working within that person's scope of pes 


given in the specific case of the person for whom services are refused. 


History: 1953 Comp., § 12-30-4, enacted by Laws 
1973, ch, 107, § 4; 2015, ch. 116, § 9. 

The 2015. amendment, effective June 19; 2015, 
amended the Family Planning Act provision, relating to 
the prohibition against interference with medical judg- 
ment, by including other health care professionals with 
each reference to "physician"; in the catchline, after "judg- 
ment of", deleted "physicians" and added "certain health 
care professionals"; and in the middle of the section, af- 
ter "judgment of a physician", added "or a physician as- 
sistant, advanced practice registered nurse or certified 


nurse- -midwife working within that person's scope of prac- 
tice". 

Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice: 


24-8-5. Prohibition against imposition of standards and requirements 
as prerequisites for receipt of requested family planning 


services. 


Neither the state, its local governmental units nor any health facility furnishing family plan- 
ning services shall subject any person to any standard or requirement as a prerequisite to the 
receipt of any requested family planning service except for: _ 

A. a requirement of referral to a physician or a physician assistant, advanced practice regis- 
tered nurse or certified nurse-midwife working within that person's scope of practice when the 
requested family planning service is something other than information about family planning or 


nonprescription items; 


B. any requirement imposed by law or regulation as a prerequisite to the receipt of a enter 


planning service; or 


C. payment for the service when payment is required in the ordinary course of providing the 


particular service to the person involved. 


History: 1953 Comp., § 12-30-5, enacted by Laws 
1973, ch. 107, § 5; 2015, ch. 116, § 10. 

The 2015 amendment, effective June 19, 2015, 
amended the Family Planning Act provision, relating to 
the prohibition against imposition of standards and re- 
quirements as prerequisites for receipt of family planning 
services, by including other health care professionals with 
each reference to "physician"; in Subsection A, after "phy- 
sician", added "or a physician assistant, advanced prac- 
tice registered nurse or certified nurse-midwife working 
within that person's scope of practice". 

Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 


the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 


ANNOTATIONS 


Law reviews. — For comment, "Voluntary Steriliza- 
tion in New Mexico: Who Must Consent?" see 7 N.M.L. 
Rev. 121 (1976-77). 

For article, "Treating Children Under the New Mexico 
Mental Health and Developmental Disabilities Code," see 
10 N.M.L. Rev. 279 (1980). 


24-8-6. Health facility licensure; affirmative statement of compliance 
required as condition of licensure; prohibition against 
certain policies of health facilities, state and local 


governmental units. 


A. No health facility shall include in its bylaws or other governing policy statement a state- 


ment that: 
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(1) interferes with the physician-patient relationship in connection with the provision of 
any family planning service; or 

(2) . establishes or authorizes any standard or requirement in violation of Section 5 [24-8-5 
NMSA 1978] of the Family Planning Act, provided that nothing in the Family Planning Act shall 
be construed to require any hospital or clinic that objects on moral or religious grounds to admit 
any person for the purpose of being sterilized. 

B. Neither the state nor its local governmental units shall have any written or unwritten pol- 
icy that interferes with the physician-patient relationship in connection with the provision of fam- 
ily planning services except for provisions required by law or regulations relating to payment from 
public funds to a provider of family planning services. 

C. No license or a renewal of a license shall be issued by the state to a health facility if it is in 
violation of the provisions of Subsection A of this section. 


History: 1953 Comp., § 12-30-6, enacted by Laws Cross references. — For licensing of health facilities 
1973, ch. 107, § 6. generally, see 24-1-5 NMSA 1978, 


24-8-7. Publicly funded family planning services; provision of certain 
services to medically indigent persons free of charge and to 
other persons at a cost consistent with their ability to pay. 


To the extent that public funds are available, in any family planning services program operated 
by the state and its governmental units and in any family planning services program in which 
public funds are expended: 

A. family planning services consisting only of information about family planning shall be fur- 
nished to persons free of charge; and 

B. other family planning services shall be furnished to medically indigent persons free of 
charge and to all other persons at a cost consistent with their ability to pay. 


History: 1953 Comp., § 12-30-7, enacted by Laws 
1973, ch. 107, § 7. 
24-8-8. Coordination of family planning services. 


Any family planning services program developed or operated by the state or its local govern- 
mental units shall be developed and operated in coordination with other public and private family 
planning services programs existing in the state. 


History: 1953 Comp., § 12-30-8, enacted by Laws 
1978, ch. 107, § 8. : ; 


ARTICLE 9 


Sterilization 
Sec. 
24-9-1. Sterilization; consent of abandoning spouse un- 


necessary. 


24-9-1. Sterilization; consent of abandoning spouse unnecessary. 


Any person, otherwise capable of consenting to medical treatment, need not obtain the consent of 
his spouse for his voluntary medical sterilization if such person has been abandoned by his spouse. 


History: 1953 Comp., § 12-3-43, enacted by Laws Cross references. — For prohibition against requir- 
1971, ch. 14, § 3; 1973, ch. 266, § 1. ing special qualifications of individuals upon whom 
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24-9A-1 


sterilization operation is to be performed, see 24-1-14 
NMSA 1978. 


ANNOTATIONS 


Law reviews. — For comment, "Voluntary Steriliza- * 


tion in New Mexico; Who Must Consent?" see 7 N.M.L. 
Rey, 121 (1976-77). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 89 Am. ?; 


Jur. 2d Health 88 74, 107. 
Medical malpractice, and measure and element of dam- 


HEALTH AND SAFETY 


24-9A-1 


Legality of voluntary nontherapeutie: sterilization, 35 
A.L.R.3d 1444, 

Promise; recovery against physician on basis of breach 
of contract to achieve particular result or cure, 43 A.L. R. 3d 
1221, ‘ 

Asexualization or sterilization of criminals or defec- 
tives, 53 A.L.R.3d 960. 

When a statute of limitations begins to run against 
malpractice action in connection with sterilization or 
birth control procedures, 93 A.L.R.3d 218, 

39A ie J.S, Health and Environment § 43. 


ages, in connection with sterilization or birth control pro- 
cedures, 27 A.L.R.3d 906. © 


eters 9A 


Maternal, Fetal and Infant Experimentation 


Sec. Sec. 

24-9A-1. Definitions. 24-9A-5, Research activity. 
24-9A-2, Pregnant woman. )24-9A-6. Peénalty. | 
24-9A-3, Fetus. 24-9A-7. Short title. 
24-9A-4. Live-born infant. ' 


24-9A-1. Definitions. 


As used in the Maternal, Fetal and Infant Experimentation Act: | 

A. "viability" means that stage of fetal development when the unborn child is potentially able 
to live outside the mother's womb, albeit with artificial aid; 

B. "conception" means the fertilization of the ovum of a human female by cys sperm of a od 
man male; 

C. "health" means physical or mental health; 

D. "clinical research" means any biomedical or behavioral research involving human subjects, 
including the unborn, conducted according to a formal procedure. The term is to be construed lib- 
erally to embrace research concerning all physiological processes in human beings and includes 
research involving human in vitro fertilization, but shall not include diagnostic testing, treatment, 
therapy or related procedures conducted by formal protocols deemed necessary for the care of the 
particular patient upon whom such activity is performed and shall not include human in vitro 
fertilization performed to treat infertility; provided that this procedure shall include provisions to 
ensure that each living fertilized ovum, zygote or embryo is implanted in a human female recipi- 
ent, and no physician may stipulate that a woman must abort in the event the pregnancy should 
produce a child with a disability. Provided that emergency medical procedures necessary to. pre- 
serve the life or health of the mother or the fetus shall not be considered to be clinical research; . 

E. "subject at risk", "subject" or "at risk" means any person who may be exposed to the likeli- 
hood of injury, including physical or psychological injury, as a consequence of participation as a 
subject in: 

(1) any research, development or related activity that departs from the application of those 
established and accepted methods deemed necessary to meet the person's needs; 

(2) controlled research studies necessary to establish accepted methods designed to meet 
the person's needs; or 

(3) research activity that poses a significant risk to the subject; 

F. "significant risk" means an activity that is likely to cause disfigurement or loss or impair- 
ment of the function of any member or organ; | 

G. "fetus" means the product of conception from the time of conception until the expulsion or ex- 
traction of the fetus or the opening of the uterine cavity, but shall not include the placenta, extraembry- 
onic membranes, umbilical cord, extraembryonic fluids and their resident cell types and cultured cells; 

H. "live-born infant" means an offspring of a person that exhibits heartbeat, spontaneous re- 
spiratory activity, spontaneous movement of voluntary muscles.or pulsation of the umbilical cord 
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24-9A-2 MATERNAL, FETAL AND INFANT EXPERIMENTATION 24-9A-4 


if still attached to the infant ex utero; provided the Maternal, Fetal and Infant. Experimentation 
Act does not apply to a fetus or infant absent the characteristics set forth in this subsection; 

I. "infant" means an offspring of a human being from the time it is born until the end of its first 
chronological year; 

J. "born" means the time the head or any other part of the body of the fetus emerges from the 
vagina or the time the uterine cavity is opened during a caesarean section or hysterotomy; and 

K. “in vitro fertilization" means any fertilization of human ova that occurs outside the body of 
a female, either through admixture of donor human sperm and ova or by any other means. 


History: Laws 1979, ch. 182, § 1; 1985, ch. 98, § 1; Mt ANNOTATIONS 
2007, ch, 46, § 15. : GSI te [ag r ie 
The 2007 amendment, eaten Tan 15, 2007, Law reviews. — For article, "Constitutional Limits on 


amended the section to make non-substantive | New Mexico's In Vitro Fertilization Law," see 24 N.M.L. 
cunee 1 non-substantive anguage Rev, 126 (1994). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Physi- 
cian's use of patient's tissues, cells or bodily substances for 
medical research or economic purposes, 16 A.L.R.5th 143. 


24-9A-2. Pregnant woman, 


A. No woman, known to be pregnant according to generally accepted medical standards, shall 
be involved as a subject in any clinical research activity unless: 
(1) the purpose of the activity is to meet the health needs of the mother or the fetus and 
the fetus will be placed at risk only to the minimum extent necessary to meet such needs; or 
(2) there is no significant risk to the fetus. 
B. An activity permitted under Subsection A of this section may be conducted only if the mother 
is legally competent and has given her informed consent after having been fully informed regard- 
ing possible impact on the fetus. 


History: Laws 1979, ch. 132, § 2. 


24-9A-3. Fetus. 


A. No fetus shall be involved as a subject in any clinical research activity unless the purpose 
of the activity is to meet the health needs of the particular fetus and the fetus will be placed at 
risk only tothe minimum extent necessary to meet such needs or no significant risk to the fetus is 
imposed by the research activity. 

B. An activity permitted under Subsection A of this section shall be conducted only if the 
mother is legally competent and has given her informed consent. 


History: Laws 1979, ch. 132, § 3. 


24-9A-4. Live-born infant. 


A. No live-born infant shall be involved as a subject in any clinical research activity unless the 
purpose of the activity is to meet the health needs of that particular infant, and the infant will be 
placed at risk only to the minimum extent necessary to meet such needs or no significant risk to 
such infant is imposed by the research activity. 

B. An activity permitted under Subsection A of this section shall be conducted only if: 

(1), the nature of the investigation is such that adults or mentally competent persons 
would not be suitable subjects; and 

(2) the mother or father or the infant's legal guardian is mentally competent and has 
given his or her informed consent. 


History: Laws 1979, ch. 132, § 4. 
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24-9A-5. Research activity. 


A. Noclinical research activity involving fetuses, live-born infants or pregnant women shall be 
conducted unless: 
(1) appropriate studies on animals and rionpregnant, human beings have been completed; 
(2) anyone engaged in conducting the,research activity will have no part in: 
(a) any decisions as to the timing, method and procedures used to terminate the preg- 
nancy; and ' 
(b) determining the viability of the fetus at the farifination of the pregnancy; and 
(3) no procedural changes which may cause significant risk to the fetus or the pregnant 
woman will be introduced into the procedure for terminating the pregnancy solely i in the interest 
of the research activity. 
B. No inducements, monetary or otierwide, shall be offered to any woman to terminate. her 
pregnancy for the purpose of subjecting her fetus or live-born infant to clinical research activity. 
C. No consent to, involve a pregnant woman, fetus or infant as a subject in clinical research 
activity shall be valid unless the pregnant woman or the parent or guardian of the infant has been 
fully informed of the following: a 
(1) a fair explanation of the procedures to be followed and their purposes, including iden- 
tification of any procedures which are experimental; 
(2) a description of any attendant discomforts and risks reasonably to be expected; 
(3). adescription of any benefits reasonably to be expected; 
(4) a disclosure of any appropriate alternative procedures that might be advantageous for 
the subject; 
(5) . an offer to answer any inquiries concerning the procedure; and 
(6) an instruction that the person who gave the consent is free to withdraw his consent and 
to discontinue participation in the project or activity at any time without prejudice to the subject. 


History: Laws 1979, ch. 132, § 5. 


24-9A-6. Penalty. 


Whoever knowingly and willfully violates the provisions of Section 2, 3 or 4 [24- 9A-2, 24- 9A-3 
or 24-9A-4 NMSA 1978] of this act shall be deemed guilty of'a misdemeanor, and upon conviction 
shall be punished by imprisonment in the county jail for a definite term of less than one’year, or to 
the payment of a fine of not more than one thousand dollars ($1,000), or to both speed and 
fine in the discretion of the judge. 


History: Laws 1979, ch. 132, § 6. 


24-9A-7. Short title. 


Sections 1 through 7 [24-9A-1 through 24-9A-7 NMSA uaa of this act may be cited as the "Ma- 
ternal, Fetal and Infant eet ees Act". 


History: Laws 1979, ch. 182, § 7, 


ARTICLE 10 : 
Consent to Medical Care; Emergency rave: Tanerusidhs 
Sec, , , . Re, ee Sec, a 
24-10-1. Emancipated minors; hospital, medical and sur- 24-10-4. Emergency defined. ih 
gical care. 24-10-5. Transfusions; limited liability. 
24-10-2, Consent for emergency attention by person in 24-10-6. Blood donation; minors. 


loco parentis. 
24-10-3. Persons coming to aid or rescue of another render- 
ing emergency care; release from liability, 
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24-10-1 CONSENT TO MEDICAL CARE; EMERGENCY CARE; TRANSFUSIONS 24-10-3 


24-10-1. Emancipated minors; hospital, medical and surgical care. 


Notwithstanding any other provision of the law, and without limiting cases in which consent 
may otherwise, be obtained or is not required, any emancipated minor or any minor who has con- 
tracted a lawful marriage may give consent to the furnishing of hospital, medical and surgical care 
to such minor, and the consent is not subject to disaffirmance because of minority. The consent of a 
parent of an emancipated minor or of a minor who has contracted a lawful marriage is not neces- 
sary in order to authorize hospital, medical and surgical care. For the purposes of this section only, 
subsequent judgment of annulment of the marriage or judgment of divorce shall not deprive. the 
minor of his adult status once attained. 


History: 1953 Comp., § 12-12-1, enacted by Laws Voluntary acts: what voluntary acts of child, other than 
1968, ch. 32, § 1; recompiled as 1953 Comp., § 12-25-1, marriage or entry in military service, terminate parent's 
by Laws 1972, ch. 51, § 9. obligation to support, 32 A.L.R.3d 1055, 

Cross references. — For health care decisions, see Medical practitioner's liability for treatment given child 
Chapter 24, Article 7A NMSA 1978. without parent's consent, 67 A.L.R.4th 611, 

For age of majority, see 28-6-1 NMSA 1978. Power of court. or other public agency to order medi- 

For effect of minority upon limitations period for mal- cal treatment over parental religious objections for 
practice actions, see 41-5-13 NMSA 1978, child whose life is not immediately endangered. 21 

A.L.R.5th 248. 
ANN OTATIONS What voluntary acts of child, other than marriage or en- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power try into military service, terminate parent's obligation to 
of courts or other public agencies, in the absence of statu- support, 55 A.L.R.5th 557, 
tory authority, to order compulsory medical care for adult, 42 C.J.S. Infants § 116. 


9 A.L.R.3d 1391. 


24-10-2. Consent for emergency attention by person in loco parentis. 


Notwithstanding any other provision of the law, in.cases of emergency in which a minor is in 
need of immediate hospitalization, medical attention or surgery and the parents of the minor can- 
not be located for'the purpose of consenting thereto, after reasonable efforts have been made under 
the circumstances, consent for the emergency. attention may be given by any person standing in 
loco parentis to the minor. 


History: 1953 Comp., § 12-12-2, enacted by Laws ANNOTATIONS 


1968, eb, ane Freep e Bag ASS Compn fide aoe) anit Am. Jur. 2d, A.L.R. and C.J.S, references. — 42 Am. 
Cross references. — For age of majority, see 28-6- {> ». Jur, 2d Infants §§.16, 17, 55, 72;59 Am. Jur. 2d Parent and 


NMSA 1978. Child §§ 11, 48, 74, 88. 
a) Propriety of surgically invading incompetent or minor 
for benefit of third party, 4 A.L.R.5th 1000. 
42 C.J.S. Infants §§ 98, 181. 


24-10-3, Persons coming to aid or rescue of another rendering 
emergency care; release from liability. 


No person who comes to the aid or rescue of another person by providing care or assistance in 
good faith at or near the scene of an emergency, as defined in Section 24-10-4 NMSA 1978, shall be 
held liable for any civil damages as a result of any action or omission by that person in providing 
that care or assistance, except when liable for an act of gross negligence; but nothing in this sec- 
tion applies to the provision of emergency care or assistance when it is rendered for remuneration 
or with the expectation of remuneration or is rendered by a person or agent.of a principal who was 
at the scene of the accident or emergency because he or his principal was soliciting business or 
performing or seeking to perform some services for remuneration. , 


History: 1953, Comp., § 12-12-3, enacted by Laws The 1997 amendment, effective June 20, 1997, re- 
1963, ch. 59, § 1; recompiled as 1958 Comp.,, § 12-25-3, wrote this section. 
by Laws 1972, ch. 51, § 9; 1997, ch. 86, § 1. ) 

Cross references, — For medical malpractice gener- 
ally, see Chapter 41, Article 5 NMSA 1978. 
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ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references, — 61 Am. 
; , Jur. 2d Physicians, Surgeons and Other Healers, § 160. 

Border patrol agents. — In a suit alleging that bor- Liability of operator of ambulance service for personal 
der patrol agents negligently caused plaintiffs injuries in injuries to person being transported, 68 A.L.R.4th 14. 
the course of extricating him from his vehicle after an ac- . ‘Construction and application of "Good Samaritan" stat- 
cident, the agents were liable for their actions only to the - utes, 683 A.L.R.4th 294. 
extent a private person, in the same circumstances, would Tincora doctrine: liability of one 2 negligently 
be liable and, under this section, would be liable only for causes motor vehicle accident for injuries to person sub- 
gross negligence, rather than ordinary negligence. Ortizv. sequently attempting to rescue persons or property, 73 
United States Border Patrol, 39 F. Supp. 2d 13821 (D.N.M. A.L.R.4th 737. 
1999). 65 C.J.S. Negligence § 63(107). 


Law reviews. — For note, "The New Mexico Medico 
- Legal Malpractice Panel - An Analysis," see 3 N.M.L. Rev. 
311 (1973). 


24-10-4, Emergency defined. 


As used in Sections 24-10-3 and 24-10-4 NMSA 1978, "emergency" means an unexpected occur- 
rence of injury or illness occurring in public or private places to a person that results from: 

A. motor vehicle accidents and collisions; 

B. acts of God; and 

C. other accidents and events of similar nature. 


History: 1953 Comp., § 12-12-4, enacted by Laws in this act 'emergency' means an unexpected occurrence 
1963, ch. 59, § 2; recompiled as 1953 Comp.,, § 12-25-4, involving injury or illness to persons, including motor 
by Laws 1972, ch. 51, § 9; 1999, ch. 141, § 1. vehicle accidents and collisions, disasters, and other ac- 

The 1999 amendment, effective June 18, 1999, added cidents and events of similar nature occurring in public or 


the catchline and rewrote the section which read: "As used private places". 


24-10-5. Transfusions; limited liability. 


The procuring, furnishing, donating, processing, distributing or using of human whole blood, 
plasma, blood products, blood derivatives, human tissue or organs or any component thereof shall 
not give rise to any implied warranties of any type, and the doctrine of strict tort liability shall 
not be applicable to the transmission of hepatitis or human immunodeficiency virus in the blood, 
plasma, blood products, blood derivatives, human tissue or organs or any component thereof. Noth- 
ing in this section shall be construed as affecting the liability of any person, firm, corporation or 
other organization for negligence or willful misconduct. 


History: 1953 Comp., § 12-12-5, enacted by Laws Application of rule of strict liability in tort to person or 
1971, ch. 119, § 1; 1953 Comp., § 12-25-5 by Laws entity rendering medical services, 100 A.L.R.3d 1205. 
1972, ch. 51, § 9; 1978 Comp., § 24-10-5; Laws 1987, Liability of hospital, physician, or other individual med- 
ch, 104, § 1. ical practitioner for injury or death resulting from blood 


transfusion, 20 A.L.R.4th 136. 


“ANNOTATIONS » Liability of blood supplier or donor for injury or death 
Law reviews. — For note, "The New Mexico Medico - resulting from blood transfusion, 24A.L.R.4th 508. 
Legal Malpractice Panel - An Analysis," see 3 N.M.L. Rev. Discovery of identity of blood donor, 56 A.L.R.4th 755. 
811 (1973), Liability for donee's contraction of Acquired Immune 
Am, Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. Deficiency Syndrome (AIDS) from blood transfusion, 64 
Jur. 2d Hospitals and Asylums § 27 et seq; 61 Am. Jur, 2d A.L.R.5th 333. 
Physicians, Surgeons and Other Healers, §§ 132, 159, 161, Validity, construction, and Fanlioakion of blood shield 
1738, 178. _ Statutes, 75 A.L.R.5th 229, 


24. 10- 6. Blood donation; minors. 


A. A minor who is at least seventeen years of age may emote blood to a licensed, accredited or 
approved blood bank, storage facility or hospital without parental consent. 

B. A minor shall not receive monetary payment from a licensed, accredited or approved blood 
bank, storage facility or hospital for a donation of blood or blood components. 


History: Laws 2008, ch. 79, § 1. 
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24-10A-1 EMERGENCY MEDICAL SERVICES FUND 24-10A-2.1 


ARTICLE 10A 


Kmergency Medical Services Fund 


Sec. Sec. 
24-10A-1. Short title. 24-10A-4.2. Mutual aid agreements; regionalized, inte- 
24-10A-2. Purpose of act. , grated response plans. 
24-10A-2.1. Definitions. 24-10A-5. Funding program; awards; appeals. 
24-10A-3. Emergency medical services fund created; 24-10A-6. Distribution of fund. 
funding. 24-10A-7. Funding program; expenditures from fund. 
24-10A-3.1, Regulations. 24-10A-8, Funding program; control of expenditures. 
24-10A-4. Funding program; purpose; determination of 24-10A-9. Funding program; inspection by the bureau. 
needs, 24-10A-10. Loss of funding eligibility. 


24-10A-4.1. Emergency medical services system improve- 
ment projects. 


24-10A-1. Short title. 


Chapter 24, Article 10A NMSA 1978 may be cited as the "Emergency Medical Services Fund 
Act", 


History: 1978 Comp., § 24-10A-1, enacted by Laws 
1978, ch. 178, § 1; 1987, ch. 246, § 1. 


24-10A-2, Purpose of act. 


The purpose of the Emergency Medical Services Fund Act is to make money available to munici- 
palities and counties for use in the establishment and enhancement of local emergency medical 
services, statewide emergency medical services and trauma services in order to reduce injury and 
loss of life. 


History: 1978 Comp., § 24-10A-2, enacted by Laws The 1994 amendment, effective July 1, 1994, deleted 
1978, ch. 178, § 2; 1987, ch. 246, § 2; 1994, ch. 61, § 1; "It is" at the beginning, inserted "is" following "Act", sub- 
2001, ch. 258, § 1; 2001, ch. 273, § 1. . . stituted "money" for "funds", deleted "incorporated" be- 

The 2001 amendment, effective July 1, 2001, deleted fore "municipalities", inserted "and" following "munici- 
"in proportion to their needs" following "municipalities palities", deleted "and fire districts of the state" following 
and counties" and inserted "statewide emergency medical "counties", deleted "of emergency medical services; the 
services and trauma services". purchase, repair and maintenance of emergency medical 

Laws 2001, ch, 258,-§ 1 and. Laws 2001,.ch. 273, § 1 en- service vehicles, equipment and supplies; and the training 
acted identical amendments to this section. The section and licensing" following "establishment", inserted "and 


was set out as amended by Laws 2001, ch. 273, § 1. See enhancement" before "of local", and deleted "personnel" 
12-1-8 NMSA 1978. j following "services" near the end. 


24-10A-2.1. Definitions. 


‘As used in the Emergency Medical Services Fund Act: 

A. "bureau" means the emergency medical systems bureau of the department; 

B. "committee" means the statewide emergency medical services advisory committee appointed 
pursuant to the provisions of Section 24-10B-7 NMSA 1978; 

C. "department" means the department of health; 

D. "fund" means the emergency medical services fund; 

E. "local recipient" means a publicly owned or contracted ambulance or air ambulance service, 
medical rescue service, fire department rescue service, regionalized emergency medical service 
agency; or other prehospital emergency medical service care provider based in the state: 

(1) that routinely responds to an individual's need for immediate medical care in order to 
prevent loss of life or aggravation of physical or psychological illness or injury; 

(2) whose application for funding through the Emergency Medical Services Fund Act is 
sponsored by a municipality or county; and 

(3) that meets department guidelines for certification, including: 
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(a) personnel training; 

(b) participation in emergency scared service data collection and submission to the 
state emergency medical systems, database; 

(c) participation in local design and planning for efficient delivery of emergency medi- 
cal services; 

(d) participation in mutual aid agreements and medical control; and 

(e) participation in medical control for emergency medical services; 

F. "municipality" means an incorporated city, town or village; 

G. "regionalized emergency medical service agency" means a rural or frontier emergency medi 
cal service agency composed of multiple geographic districts with response area populations of 
fewer than two hundred fifty people per square mile; 

H. "secretary" means the secretary of health; and 

I. "tribe" means a federally recognized Native American nation, tribe or pueblo located wholly 
or partially in the state. 


History: Laws 1994, ch. 61, § 2; 2001, ch. 258, § 2; "suidelines", deleted "concerning" and added "for certifica- 


2001,:ch. 273, § 2; 2017, ch. 87, § 28. tion, including", added: subparagraph designation "(a)", in 
“The 2017 amendment, effective June, 16, 2017, de- -Subparagraph E(3)(a), after "personnel training", deleted 
fined "regionalized emergency medical service agency" "use of bureau-approved run forms", added new Subpara- 
and "tribe", and revised certain definitions, as used in the graphs K(3)(b) and E(3)(c), added subparagraph designa- 
Emergency Medical Services Fund Act; in Subsection A, tion ""(d)",,and added new Subparagraph E(8)(e);. added 
after "means the", deleted "injury prevention and", after new Subsection G and redesignated former Subsection G 
"emergency medical", deleted "services" and added "sys- as Subsection H; and added Subsection I. 
tems", and after "bureau of", deleted "the public health di- The 2001 amendment, effective July 1, 2001, substi- 
vision of"; in Subsection E, in the introductory clause, af- tuted "injury prevention" for "primary care" in Subsec- 
ter "means", deleted "an" and added "a publicly owned or tion A; inserted "statewide" in Subsection B; in the in- 
contracted", after "rescue service", deleted "air ambulance troductory language of Subsection E, inserted "medical" 
service" and added "regionalized emergency medical ser- preceding "rescue services" and inserted "air, ambulance 
vice agency", after "prehospital", added "emergency medi- service"; deleted Subsection G, which defined "run" and 
cal service'’and after "care provider", added "based in the _ redesignated former Subsection H as G. 


state", in Paragraph E(3), in the introductory clause, after 


24-10A-3. Emergency medical services fund created; funding. 


A, The "emergency medical services fund" is created in the state treasury. Money in the fund 
shall not revert at the end of any fiscal year. Money appropriated to the fund or accruing to it 
through gifts, grants, fees or bequests shall be deposited in the fund. Interest earned on invest- 
ment of the fund shall be credited to the general fund. Disbursements from the:fund shall be made 
upon warrants drawn by the secretary of finance and administration pursuant to vouchers signed 
by the secretary or the secretary's authorized representative. 

B. The bureau shall administer the fund and provide for the distributien of the fund pursu- 
ant to the Emergency Medical Services Fund Act and rules adopted pursuant to the provisions 
of that act. 

C. In any fiscal year, no less than seventy-five percent of the money in the fund shall be used 
for the local emergency medical services funding program to support the cost of supplies and 
equipment and operational costs other than salaries and benefits for emergency medical services 
personnel. This money shall be distributed to municipalities and counties on behalf of eligible local 
recipients, using a formula established pursuant to rules adopted by the department, The formula 
shall determine each municipality's and county's share of the fund based on the relative geo- 
graphic size and population of each county. The formula shall also base the distribution of money 
for each municipality and county on the relative number of runs of each local recipient eligible to 
participate in the distribution. 

D. In any fiscal year, no more than: 

(1) twenty-two percent of the fund may be used for emergency medical services system 
improvement projects, including the purchase of emergency medical services vehicles, local and 
statewide emergency medical services system support projects, the statewide trauma care system 
program and the emergency medical dispatch agency support program; and ) 
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(2) . three percent of the fund may be used by the bureau for administrative costs, including 
monitoring and providing technical assistance. 
EK. In any fiscal year, money in the fund that is not distributed pursuant to the provisions of 
Subsection D of this section may be distributed pursuant to the provisions of Subsection C of this 
section. 


History: 1978 Comp., § 24-10A-3, enacted by Laws ~ The 2001 amendment, effective July 1, 2001, inserted 
1978, ch. 178, § 3; 1987, ch. 246, § 3; 1989, ch. 324, § 18; "and the emergency medical dispatch agency support pro- 
1994, ch. 61, § 3; 2001, ch. 258, § 3; 2001, ch. 273, § 3; gram" at the end of Paragraph D(1) and inserted "and 
2017, ch. 87, § 24. emergency medical services regional offices" in Paragraph 

The 2017 amendment, effective June, 16, 2017, re- D(2). 
moved the provision allowing emergency medical services Laws 2001, ch. 258, § 3 and Laws 2001, ch. 273, § 3 en- 
regional offices to use funds from the emergency medical acted identical amendments to this section. The section 
services fund for administrative costs; in Subsection A, af- was set out as amended by Laws 2001, ch. 278, § 3. See 
ter "signed by the secretary or", deleted "his" and added 12-1-8 NMSA 1978. 

"the secretary's"; and in Subsection D(2), after "used by The 1994 amendment, effective July 1, 1994, rewrote 
the bureau", deleted "and emergency medical services re- Subsection A, deleted former Subsections B and D, re- 
gional offices". wrote and redesignated former Subsection C as Subsec- 


tion B, and added Subsections C to E. 


24-10A-3.1. Regulations. 


The department shall adopt regulations pursuant to Subsection E of Section 9-7-6 NMSA 1978 
to carry out the provisions of the Emergency Medical Services Fund Act. 


History: Laws 1994, ch. 61, § 13. 


24-10A-4. Funding program; purpose; determination of needs. 


A. The "local emergency medical services funding program" is created. The program shall pro- 
vide for the: 

(1) establishment or enhancement of local emergency medical services, including the use 
of advanced technology equipment; 

(2) operational costs other than salaries and benefits of local emergency medical services 
personnel; 

(3) \ purchase, repair and maintenance of emergency medical services vehicles, equipment 
and supplies, including the use of advanced technology equipment; and 

(4) training and licensing of local emergency medical services personnel. 

B. Annually on or before June 1, the bureau shall consider and determine, in accordance with 
the formula adopted by rule of the department, the amount of distribution to municipalities and 
counties that have applied for money from the fund. In making its determination, the bureau shall 
ensure that no municipality or county receives money from the fund for the purpose of accumula- 
tion as defined by rule of the department, except as waived by the bureau in writing for good cause 
shown. The bureau shall also ensure that each local recipient is in compliance with the rules of the 
department. 


History: 1978 Comp., § 24-10A-4, enacted by Laws The 2000 amendment, effective May 17, 2000,in Sub- 
1978, ch. 178, § 4; 1979, ch. 141, § 1; 1987, ch. 246, § 4; section B, substituted "rule" for "regulation" in both the 
1994, ch. 61, § 4; 2000, ch. 16, § 1; 2001, ch. 258;.§ 4; first and second sentence; added the proviso in the second 
2001, ch. 273, § 4. sentence; and substituted "rules" for "regulations" in the 

The 2001 amendment, effective July 1, 2001, in Sub- last sentence. 
section B, substituted "except as waived by the bureau i in The 1994 amendment, effective July 1, 1994, inserted 
writing for good cause shown" for the provision that a mu- "Funding program; purpose" in the catchline, added Sub- 
nicipality or county may accumulate balances only for the section A, and rewrote and designated the formerly un- 
purpose of purchasing vehicles or equipment with bureau designated provisions as Subsection B. 
approval. , 


Laws 2001, ch. 258, § 4 and Laws 2001, ch. 2738, § 4 en- 
acted identical amendments to this section, The section 
was set out as amended by Laws 2001, ch. 273, § 4. See 
12-1-8 NMSA 1978. 
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24-10A-4.1. Emergency medical services system improvement projects. 


A. Applications for emergency medical services system improvement projects shall be submit- 
ted separately from applications for the local emergency medical services funding program. The 
bureau shall award emergency medical services system improvement projects after a review of the 
applications. The awards shall be made based on a priority ranking, demonstrated need for fund- 
ing and recommendations from the committee. Mongy; awarded shall be used in coraplience with 
applicable rules. . 

B. Applications for funding to purchase emergency gnbilicél services vehicles: shall vy sabiaieid 
by municipalities or counties on behalf of local recipients. The municipality or county shall commit,to 
providing matching funds of at least twenty-five percent of the cost of purchasing the vehicle. 

C. Applications ‘for funding of local and statewide projécts shall demonstrate the need for fund- 
ing anda plan to use the funding to enhance or better integrate local emergency medical services 
systems or'to improve the health, safety and training ob emergency medical services technicians 
statewide. 

D. Astatewide trauma care system program shall be developed and determined by the bureau 
in consultation with the committee. The statewide trauma care system program shall provide for 
the support, development and expansion of the statewide trauma care Agia in accordance pees 
rules adopted by the department. 

E. The emergency medical dispatch agency support program shall fund allowable costs of dis- 
patch agencies that meet criteria established pursuant to rules by the department. | 


History: Laws 1994, ch. 61, § 10; 2001, ch. 258, § 5; 
2001, ch. 273, § 5. 

The 2001 amendment, effective July 1, 2001, added 
Subsection EK. 


Laws 2001, ch. 258, § 5 and Laws 2001, ch. 273, § 5 en- 
acted identical amendments to this section: The section 
was set out as amended by Laws 2001, ch. 273, § 5. See 
12-1-8 NMSA 1978, 


24-10A-4.2. Mutual aid agreements; regionalized, integrated response 
plans. 


Municipalities, counties, tribes and local recipients may develop mutual aid agreements and 
regionalized, integrated response plans. with other municipalities, counties, tribes and local re- 
cipients for the purpose of ensuring that adequate emergency medical services coverage exists 
throughout the state. For the benefit of the public, equipment and other emergency medical ser- 


vices resources obtained through money from the fund shall. be.shared among the parties to.a 
mutual aid agreement or regionalized, integrated response plan. 


History: Laws 1994, ch. 61, § 11; 2017, ch. 87, § 25. 

The 2017 amendment, effective June, 16, 2017, autho- 
rized municipalities, counties, tribes and local recipients 
to develop regionalized, integrated response plans ‘with 
other municipalities, counties, tribes and local recipients 
to ensure that adequate emergency medical services cov- 


erage exists throughout the state; in the catchline, added ° 


"regionalized, integrated response plans"; in.the first 
sentence, deleted "Incorporated", after "counties", added 
"tribes" in two places, after "local recipients", deleted "are 
encouraged to" and added "may", after "develop mutual 


aid agreements", added "and regionalized, integrated 


response plans", and after "to a mutual aid agreement”, 


added "or regionalized, integrated response plan". © 


24-10A-5. Funding program; awards; appeals. 


The bureau shall promptly notify each municipality: and coiltity. that has €pplied for money 
and the local recipient of the bureau's determination to grant or deny an application for funding 
through the local emergency. medical services funding program. A municipality.or county may 
appeal a determination of the bureau within ten working days after notification of the determina- 
tion. The bureau shall refer the appeal to the committee for its review and recommendation. The 
committee shall make its recommendation to the secretary, who shall make a final determination 
about whether to grant or deny an application for funding. The secretary shall notify the appellant 
of the secretary's decision within thirty days of the date on which the committee has OS the 
secretary of its recommendation. 
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History: 1978 Comp., § 24-10A-5, enacted by Laws notify the appellant of", deleted "his" and added "the 
1978, ch. 178, § 5; 1987, ch. 246, § 5; 1994, ch. 61, § 5; secretary's", and after "decision", deleted "on or before 


2017, ch. 87, § 26. June 30" and added "within thirty days of the date on 
The 2017 amendment, effective June, 16, 2017, which the committee has notified the secretary of its 

changed the deadline by ‘which the secretary of health ’ recommendation”. 

must notify an appellant-of the secretary's decision on The 1994:amendment, effective July 1, 1994, rewrote 

an appeal of a grant or denial of funding from the emer- this section to the extent that a detailed comparison is im- 

gency medical services funding program; after "shall practicable, 


24-10A-6. Distribution of fund. 


On or before August 31, the local emergency medical services funding program distribution 
shall be made to each municipality and county as determined by the department. No more than 
one percent of the amount appropriated to the local emergency medical services funding program 
shall be distributed from the fund to the benefit of a‘single local recipient in any fiscal year pursu- 
ant to the local emergency medical services funding program, with the exception of a regionalized 
emergency medical service agency, to ensure that appropriate emergency medical service is avail- 
able statewide. 


History: 1978 Comp., § 24-10A-6, enacted by Laws amount appropriated to the local emergency medical ser- 
1978, ch. 178, § 6; 1979, ch. 141, § 2; 1987, ch. 246, § 6; vices funding program shall" for "No more than twenty 
1994, ch. 61, § 6; 2001, ch. 258, § 6; 2001, ch. 278, § 6; thousand dollars ($20,000) shall";.and inserted "to ensure 
2017, ch. 87, § 27. that appropriate emergency medical service is available 

The 2017 amendment, effective June, 16, 2017, re- statewide" at the end of the subsection. 
moved the limitation on funding to a regionalized emer- Laws 2001, ch. 258, § 6 and Laws 2001, ch. 273, § 6 en- 
gency medical services agency; and after "local emergency acted identical amendments to this section. The section 
medical services funding program", added "with the excep- was set out as amended by Laws 2001, ch. 273, § 6. See 
tion of a regionalized emergency medical service agency". 12-1-8 NMSA 1978. 

The 2001 amendment, effective July 1, 2001, de- -" The 1994 amendment, effective July 1, 1994, deleted 
leted "incorporated" preceding "municipality" in the first “emergency medical services" preceding "fund" in the 
sentence; substituted "No more than one percent of the catchline and rewrote the section. 


24-10A-7. Funding program; expenditures from fund. 


Any money distributed from the fund for the purposes of the local emergency medical services 
funding program shall be expended only for those purposes. 


History: 1978 Comp., § 24-10A-7, enacted by Laws Laws 1994, ch: 53, § 1, effective May 18, 1994, also en- 
1978, ch. 178, § 7; 1979, ch. 141, §:3; 1987, ch. 246, § 7; acted amendments to this section that inserted "and the 
1994, ch. 53, § 1; 1994, ch. 61, § 7. financing and refinancing thereof" following the former 

The 1994 amendment, effective July 1, 1994, rewrote language “equipment and supplies". The section was set 
the catchline, which read: "Expenditures from fund", and out as amended by Laws 1994, ch. 61, § 7. See 12-1-8 
rewrote the body of section to the extent that a detailed NMSA 1978. 


comparison was impracticable. 


24-10A-8. Funding program; control of expenditures. 


Money distributed from the fund shall be expended only for the purposes stated in the applica- 
tion to the bureau and shall be expended on the authorization of the chief executive of the munici- 
pality or county upon vouchers issued by its treasurer. 


History: 1978 Comp., § 24-10A-8, enacted by Laws deleted “emergency medical services" in two places, de- 
1978, ch. 178, § 8; 1987, ch. 246, § 8; 1994, ch. 61, § 8; leted "of the health services division of the health and en- 
2017, ch. 87, § 28. vironment department" following "bureau", inserted "or" 

The 2017 amendment, effective June, 16, 2017, de- following "municipality", deleted "or fire district" follow- 
leted "incorporated" preceding "municipality". ing "county", and corrected a misspelling, 


The 1994 amendment, effective July 1, 1994, added 
"Funding program" at the beginning of the catchline, 
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24-10A-9. Funding program; inspection by the bureau. | 


The bureau and its designated agents have the authority at all normal hours of operation to en- 
ter in and upon all buildings and premises. where emergency medical services vehicles, equipment 
and supplies acquired with expenditures from the fund are located for the purposes of examina- 
tion and inspection. 


History: 1978 Comp., § 24-10A-9, enacted by Laws 
1978, ch. 178, § 9; 1987, ch. 246, § 9; 1994, ch. 61, § 9. 

The 1994 amendment, effective July 1, 1994, in the 
catchline, added "Funding program" at the beginning and 


deleted "emergency medical services” after "the"; pyc re- 
wrote the section. 


24-10A-10. Loss of funding eligibility. 


A municipality, county or local recipient that the bureau finds has expended money in violation 
of the Emergency Medical Services Fund Act may be ineligible to receive funding from the bureau 
for a period of not less than one year or more than three years, as determined by the bureau in ac- 
cordance with rules and regulations adopted by the department. 


History: Laws 1994, ch. 61, § 12. 


ARTICLE 10B 


Emergency Medical Services System 


Sec. Sec. 

24-10B-1. Short title. 24-10B-7. Committees established. 

24-10B-2. Purpose. 24-10B-8. Liability. 

24-10B-3. Definitions. 24-10B-9, Emergency first aid. 

24-10B-4. Bureau; duties. 24-10B-9.1, Emergency transportation. 

24-10B-4.1.. Records confidentiality. 24-10B-10. Enforcement. 

24-10B-4.2. Approved training programs. 24-10B-11. Summoning emergency vehicle without 
24-10B-4.3, Regional offices; duties. cause; penalty. 

24-10B-5, Licensure required; penalty. 24-10B-12. Academy; duties. 

24-10B-5.1.. Licensing commission established: 24-10B-13. Certification of STEMI receiving and refer- 
24-10B-5.2. Criminal history background screening, ring centers. 

24-10B-6. Treatment authorized. 


Chapter 24, Article 10B NMSA 1978 may be cited as the "Emergency Medical Services Act". 


History: Laws 1983, ch. 190, § 1; 2014, ch. 47, § 1. 

The 2014 amendment, effective July 1, 2014, added 
the NMSA chapter and article for the Emergency Medi- 
cal Services Act; and at the beginning of the sentence, 
deleted "This act" and added "Chapter 24, Article 10B 


“ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of operator of ambulance service for personal injuries 
to person being transported, 68 A.L.R.4th 14, 

Liability for negligence of ambulance attendants, emer- 


NMSA 1978". 
gency medical technicians and the like, rendering emer- 


gency medical care outside hospital, 16 A.L.R.5th 605. 


24-10B-2. Purpose. 


The purpose of the Emergency Medical Services Act is to enhance and regulate a comprehensive 
emergency medical services system in the state as set forth in that act. Nothing in the Emergency 
Medical Services Act shall be construed to preclude a local emergency medical services system 
from adopting standards that are more stringent than those authorized by the Emergency Medical 
Services Act. . 
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History: Laws 1983, ch. 190, § 2; 1998, ch. 161, § 1; The 1993 amendment, effective June 18, 1993, re- 
2003, ch. 248, § 1. wrote this section to the extent that a detailed comparison 


The 2008 amendment, effective July 1, 2003, rewrote would be impracticable. 
the first sentence of the section. 39 


24-10B-3. Definitions. 


As used in the Emergency Medical Services Act: 

A. "academy" means an emergency medical services training program administered through 
the department of emergency medicine of the university of New Mexico school of medicine; 

B. "advance directive" means a written instruction, such as a living will, durable power of at- 
torney for health care or emergency medical services do not resuscitate form recognizable under 
state law and relating to the provision of health care when an individual is incapacitated; 

C. "air ambulance service" means any governmental or private service that provides air trans- 
portation specifically designed to accommodate the medical needs of a person who is ill, injured 
or otherwise mentally or physically incapacitated and who requires in-flight medical supervision; 

D. "approved emergency medical services training program" means an emergency medical ser- 
vices training program that is sponsored by a post-secondary educational institution, accredited 
by a national educational accrediting organization for emergency medical services or active in the 
accreditation process, and is approved by the joint organization on education committee and par- 
ticipates in the joint organization on education committee; 

E. "bureau" means the injury prevention and emergency medical services bureau of the public 
health division of the department; 

F. "certified emergency medical service" means an organization that meets minimum stan- 
dards to provide emergency services and is approved by the bureau, including emergency medical 
dispatch agencies, pre-hospital or interfacility care services and special event services organized 
to provide emergency medical services; 

G. "critical incident stress management program" means a program of preventive education 
and crisis intervention intended to reduce the negative effects of critical stress on emergency re- 
sponders; 

ol "department" means the department of health; 

I. "emergency medical dispatch" means an advanced form of dispatch communications used to 
improve emergency medical services response to medical and traumatic emergencies that utilizes 
specially trained emergency medical dispatchers, in accordance with an emergency medical dis- 
patch priority reference system and the department-approved scopes of practice; 

J. "emergency medical dispatcher" means a person who is trained and licensed pursuant to 
Subsection F of Section 24-10B-4 NMSA 1978 to receive calls for emergency medical assistance, 
provide pre-arrival eee instructions, dispatch emergency medical assistance and coordinate 
its aREPOUEE: 

K. "emergency medical services" means the services rendered by providers in response to an 
individual's need for immediate medical care to prevent loss of life or aggravation of physical or 
psychological illness or injury; 

L. "emergency medical services first responder" means a person who is licensed by the depart- 
ment and who functions within the emergency medical services system to provide initial emer- 
gency aid; 

M. "emergency medical services system" means a coordinated system of health care delivery 
that responds to the needs of the sick and injured and includes emergency medical services; 

N. "emergency medical technician" means a provider who has been licensed by the department 
to provide patient care; 

O. "health care facility" means a hospital, clinic or other entity licensed or approved by the 
department; 

P. "injury prevention" means to promote and implement efforts to reduce the risk and severity 
of intentional and unintentional injuries; 

Q. "medical direction" means guidance or supervision provided by a physician to a provider 
or emergency medical services system and that may include authority over and responsibility for 
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emergency medical dispatch; direct patient care and transport of patients, arrangements for medi- 
cal control and all other aspects of patient care delivered by a provider; 

R. "paramedic" means a provider Pb tee at that level by the department to provide patient 
care; 

S. "physician" means a doctor of medicine or Pabéuee of osteopathy who is licensed or otherwise 
authorized to practice medicine or osteopathic medicine in New Mexico; 

T. "protocol" means a predetermined, written medical care plan and includes standing orders; 

U. "provider" means a person who has been licensed by the department to provide patient care 
pursuant to the Emergency Medical Services Act; 

V. "regional office" means an emergency medical services planning and development agency 
formally recognized and supported by the bureau; 

W. “secretary. means the secretary of health; 

X. "special skills" means a set of procedures or therapies that are beyond the scope of practice 
of a given level of licensure and that have been approved by the medical direction committee, for 
use by a specified provider; and 

Y. "state emergency medical services medical director" means a physician designated by the 
department to provide overall medical direction to the statewide emergency medical services sys- 
tem, whose duties include serving as a liaison to the medical community and chairing the medical 
direction committee. 


History: 1978 Comp., § 24-10B-3, enacted by Laws June 18, 1993. For provisions of former section, see the 
1993, ch. 161, '§ 2; 2003; ch. 248,§ 2.’ 1992 NMSA 1978 on. NMOneSource.com. 

Repeals and reenactments. — Laws 1993, ch. 161, The 2003 amendment, effective July 1, 2003, rewrote 
§..2. repealed. 24-10B-3 NMSA 1978, as enacted by Laws _.the section, 
1983, ch. 190, § 3, and enacted a new section, effective J 


24-10B-4. Bureau; duties. 


The bureau is designated as the lead agency for the emergency medical services system, includ- 
ing injury prevention, and shall establish and maintain a program for regional planning and de- 
velopment, improvement, expansion and direction of emergency medical services thagyahous the 
state, including; 

A. design, development, implementation and coordination of emergency medical services com- 
munications systems to join the personnel, facilities and equipment of a given region or system 
that will allow for medical direction; 

B. provision of technical assistance to the public regulation commission for further develop- 
ment and implementation of standards for certification of ambulance services, vehicles and equip- 
ment; 

C. development of requirements for the collection of data and statistics to evaluate the avail- 
ability, operation and quality of providers in the state; 

D. adoption of rules for emergency medical services medical direction upon the recommenda- 
tion of the medical direction committee; , 

EK. approval of continuing education programs for emergency medical services personnel; 

F. adoption of rules pertaining to the training and licensure of emergency medical dispatchers 
and their instructors; 

G. adoption of rules based upon, the recommendations of a trauma advisory.committee, for 
implementation and monitoring of a statewide, comprehensive trauma care system, including: 

(1). minimum standards for designation or retention of designation as a trauma center or 
a participating trauma facility; 

_ (2) pre-hospital care management.guidelines for the triage and transportation of trauma- 
tized persons; 

(3) establishment for interfacility transfer criteria and transfer agreements; 

(4) standards for collection of data relating to trauma system operation, patient outcome 
and trauma prevention; and : 

(5) creation of a state trauma care plan; 
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H. adoption of rules, based upon the recommendations of the air transport advisory committee, 
for the certification of air ambulance services; 

I. adoption of rules pertaining to authorization of providers to honor advance directives, such 
as emergency medical services do not resuscitate forms, to withhold or terminate care in certain 
pre-hospital or interfacility circumstances, as guided by local medical protocols; 

J. operation of a critical incident stress management program for emergency providers utiliz- 
ing specifically trained volunteers who shall be considered public employees for the purposes of the 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] when called upon to perform their duties; 

'K. adoption of rules to establish a cardiac arrest targeted response program pursuant to the 
Cardiac Arrest Response Act [24-10C-1 through 24-10C-7 NMSA 1978], including registration of 
automated external defibrillator programs, maintenance of equipment, data collection, approval of 
automated external defibrillator training programs and a schedule of automated external defibril- 
lator program registration fees; 

L. adoption of rules for the administration of an emergency medical services certification pro- 
gram for certified emergency medical services; and 

M. promoting, developing, implementing, coordinating and evaluating risk reduction and in- 
jury prevention systems. 


History: Laws 1983, ch. 190, § 4; 19938, ch. 161, § 3; from the end in the introductory language; substituted "or 
1999, ch. 94, § 8; 2008, ch. 243, § 3. interfacility care" for "or hospital to hospital care" in Sub- 

The 2003 amendment, effective July 1, 2008, rewrote... section A; inserted "state corporation" in Subsection B; 
the section. inserted "development of requirements for the" and sub- 

The 1999 amendment, effective July 1, 1999, substi- stituted "providers" for "emergency medical services" in 
tuted "public regulation commission" for "state corpora- Subsection C; rewrote Subsection D; rewrote former Sub- 
tion,commission" in Subsection B; added Subsection M;.. section E as present Subsection F; deleted former Subsec- 
and made related stylistic changes. tion F, relating to the adoption of guidelines for the survey 

The 1993 amendment, effective June 18, 1993, substi- and elective designation of medical facilities according to 
tuted "the emergency medical services system" for "emer- °  critical:care categories; and added present Subsections E 
gency medical services" and deleted "but not limited to" and G through L. 


24-10B-4.1. Records confidentiality. 


A. Any files or records in the possession of the bureau, a regional office or a provider contain- 
ing identifying information about individuals requesting or receiving treatment or other health 
services and any unsubstantiated complaints received by the bureau regarding any provider shall 
be confidential and not subject to public inspection. 

B. Such files, records and complaints may be subject to subpoena for use in any pending cause 
in any administrative proceeding or in‘any of the courts of this state, unless otherwise provided 
by law. 


History: Laws 20038, ch. 248, § 11. Effective dates. — Laws 20038, ch: 248, § 14, made 
Laws 2008, ch. 2438, § 11 effective July 1, 2003. 


24-10B-4.2. Approved training programs. 


Approved emergency medical services training programs for providers are an integral part of 
the emergency medical services system and the programs shall include: 

A. improving and expanding emergency medical services'within regions through focused emer- 
gency medical services educational activities; 

B. furthering the knowledge base of emergency medical services education; and 

C. securing physicians as medical directors to advise approved training programs in medical 
matters and to serve as liaison to the state emergency medical services medical director and the 
medical community as a whole. 


History: Laws 2008, ch. 2438, § 12. Effective dates. — Laws 2008, ch. 248, § 14, made 
Laws 2003, ch. 243, § 12 effective July 1, 2003. 
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24-10B-4.3. Regional offices; duties. 


A, Regional offices may be established by the department to Braet the bureau to provide re- 
gional planning and development, improvement, expansion and direction of emergency. medical 
services and injury prevention in their respective geographic regions. 

B.. Regional offices may provide technical support and assistance, training momenta) out 
reach, advocacy, prevention and public education and.leadership to communities and providers in 
their respective geographic regions. They may.also provide specific support to the bureau for func: 
tions such as licensing examination, planning, evaluation and Emergency Medical Services Fund 
Act [Chapter 24, Article 10A NMSA: 1978] administration. 


History: Laws 2003, ch, 243, § 18. ; , Effective dates. — Laws 2003, ch. 243, § 14, made 
Laws 2003, ch. 243, § 13 effective July 1, 2003. 


24-10B-5. Licensure required; penalty. 


A. The department shall by rule adopt and enforce licensure requirements, including mini- 
mum standards for training, continuing education and disciplinary actions consistent with the 
Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978], for all persons who provide emer- 
gency medical services within the state, irrespective of whether the services are remunerated. The 
rules shall include authorization for the bureau to issue at least annually an updated list of skills, 
techniques and medications approved for use at each level of licensure. The ROCKALALY, may waive 
licensure requirements as needed during a declared emergency. 

B. Licensed emergency medical technicians may function within health care facalieras un- 
der their licensure and approved New Mexico emergency medical services scope of practice. 
Nothing in this subsection shall prohibit.a health care facility from assigning additional du- 
ties and responsibilities in accordance with law. This subsection shall not expand the New 
Mexico emergency medical services scope of practice under the emergency medical techni- 
cian's license. 25 ) 

C. In addition to the requirements specified in Subsection A of this section, the department 
may: 0 Bal f 

(1) prohibit the use of "emergency, medical dispatcher", "emergency medical technician", 

"emergency medical services first responder", "paramedic" or similar terms connoting expertise in 

providing emergency medical services by any person: not licensed or certified under the Emergency 
Medical Services, Act; 

(2) deny, suspend or revoke vieathe. in accordance with the provisions of the Uniform 
Licensing Act; and 

(3) establish a schedule of reasonable fees for application, examination or licensure and 
regular renewal thereof. 

D, Any person who represents himself to be an "emergency medical dispatcher", emergency 
medical technician-basic”, "emergency medical technician-intermediate", "emergency medical 
technician-paramedic", "emergency medical services first responder" or "paramedic", or who uses 
similar terms connoting expertise in providing emergency medical services while not currently 
licensed under the Emergency Medical Services Act.is guilty of a misdemeanor, 


History: Laws 1983, ch, 190, § 5; 1993, ch. 161,§ 4; .... the bureau-shall consult with the state corporation com- 


2008, ch. 248, § 4. mission"; inserted present Subsection B and redesignated 

The 2003 amendment, effective July 1, 2003, rewrote former Subsection B as Subsection C; deleted "certified" 
the catchline; in Subsection A, in the first sentence, after preceding "emergency medical services" and "or certifica- 
"shall by", changed "regulation" to "rule", and after ,"en- tion" following "licensure" twice in present Subsection C; 
force licensure", deleted "and certification"; and in the sec- and added Subsection D. 
ond sentence, changed "Such regulations" to "The rules" ~ The 1993 amendment, effective June 18, 1993, re- 
and substituted "licensure," and the present final sentence wrote Subsection A and Paragraph (1) of Subsection B, 
for "life support. When setting requirements for licensure and substituted "department" for "bureau" in the intro- 
of persons also subject to the Ambulance Standards Act, ductory language of Subsection B. 
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24-10B-5.1.: Licensing commission established. 


A... The secretary shall appoint an "emergency medical services licensing commission", which 
shall be staffed by the bureau and composed of one lay person, three emergency medical techni- 
cians, one from each level of licensure, and three physicians, at least two of whom shall have 
expertise in emergency medicine and who are appointed from a list proposed by the New Mexico 
chapter of the American college of emergency physicians. 

B. The composition of the emergency medical services licensing commission shall reflect geo- 
graphic diversity and both public and private interests. The members shall serve for three-year 
staggered terms. The duties of and procedures for the emergency medical services licensing com- 
mission shall be delineated in-rules promulgated pursuant to Subsection A of Section 24-10B-5 
NMSA 1978. Such duties include: 

(1). providing a forum for the receipt of public comment regarding emergency medical ser- 
vices licensing matters; 

(2). oversight of the bureau's licensure functions; 

(3) .receiving.complaints, directing investigations and authorizing the initiation of actions 
by the bureau regarding contemplated refusal to grant initial licensure and for disciplinary ac- 
tions against licensees; and 

(4) the granting of waivers, for good cause shown, of rules pertaining to licensure renewal. 

C. The emergency medical services licensing commission may compel the production of books, 
records and papers pertinent to any investigation authorized by the Emergency Medical Services 
Act and may seek enforcement of any subpoena so issued through the district court in the county 
in which the custodian of the document is located in camera. 

D. The emergency medical services licensing commission shall meet as needed, but not less fre- 
quently than semiannually. The emergency medical services licensing commission shall be subject 
to the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 1993, ch. 161, § 5; 2003, ch. 248, § 5. The 2003 amendment, effective July 1, 2003, inserted 
; present Subsection C and redesignated former Subsection 
C as Subsection D. 


24-10B-5.2. Criminal history background screening. 


A. The department is authorized to obtain the criminal history records of applicants and li- 
censees and to exchange fingerprint data directly with the federal bureau of investigation, the de- 
partment of public safety and any other law enforcement agency or organization. The department 
shall require fingerprinting of applicants and licensees for the purposes of this section. 

B. The secretary shall adopt and promulgate rules to: 

‘-(1). require criminal history background checks for applicants and licensees; 
(2) identify the information from a criminal history background check that may form the 
basis of a denial, suspension or revocation of licensure or any other disciplinary action; and 
(3) otherwise carry out the provisions of this section. 

C.' The department shall comply with applicable confidentiality requirements of the depart- 
ment of public safety and the federal bureau of investigation regarding the dissemination of crimi- 
nal history background check information. 

D. An applicant or licensee whose license is denied, suspended or revoked, or who is other- 
wise disciplined based on information obtained in a criminal history background check, shall be 
entitled to review the information obtained pursuant to this section and to appeal the decision 
pursuant to the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]. 

E. The applicant or licensee shall bear any costs associated with ordering or conducting crimi- 
nal history background checks. 

F. The provisions of the Criminal Offender Employment Act [28-2-1 through 28-2-6 NMSA 
1978] shall govern any consideration of criminal history records required or permitted by the 
Emergency Medical Services Act. 

G. As used in this section: 
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(1) "applicant" means a person applying for licensure to provide emergency medical ser- 
vices under the Emergency Medical Services Act; and 

(2) "licensee" means a person that holds a license to provide emergency medical services 
pursuant to the Emergency Medical Services Act. ' 


History: Laws 2014, ch. 47, § 2. Effective dates. — Laws 2014, ch. 47, § 3 made Laws 
2014, ch. 47, § 2 effective July 1, 2014. 


24-10B-6. Treatment authorized. 


A. Notwithstanding the provisions of the Medical Practice Act [Chapter 61, Article 6 NMSA 
1978], Sections 61-10-1 [repealed] through 61-10-22 NMSA 1978 or the Nursing Practice Act 
[Chapter 61, Article 3 NMSA 1978], any person licensed by the bureau may render emergency 
medical services commensurate with his level of licensure, as medically indicated. ) 

B. Individuals licensed pursuant to the provisions of the Medical Practice Act, Sections 61- 
10-1 [repealed] through 61-10-22 NMSA 1978 or the Nursing Practice Act are not required to be 
licensed under the Emergency Medical Services Act. 


History: Laws 1983, ch. 190, § 6; 1993, ch. 161, § 6; A and B and deleted the terms "certification" or "certified" 


2003, ch. 243, § 6. throughout the section. 
Bracketed material. — The bracketed material was The 1993 amendment, effective June 18, 1993, re- 
inserted by the compiler and is not part of the law. wrote Subsection A; deleted former Subsection B, which 
Laws 2016, ch. 90, § 29 repealed 61-10-1 NMSA 1978 read: "In addition to the activities allowed under the pro- 
effective July 1, 2016. visions of Subsection A of this section, any licensed ad- 
The 2003 amendment, effective July 1, 2003, substi- vanced life support personnel, under medical control, may 
tuted "the Medical Practice Act" for the references to Sec- render advanced life support"; and renumbered free 
tions 61-6-1 through 61-6-31 NMSA 1978 in Subsections Subsection C as Subsection B. 


24-10B-7. Committees established. 


A. The secretary shall appoint a statewide emergency medical services advisory committee 
to advise the bureau in carrying out the provisions of the Emergency Medical Services Act. The » 
advisory committee shall include, at a minimum, representatives from the state medical society, 
the state emergency medical technicians' association, the state firefighters’ association, the New 
Mexico ambulance association, the state nurses' association, the association of public safety com- 
munications organization/national emergency numbers association, the lead state agency for pub- 
lic safety and emergency preparedness, the state emergency services council, the New Mexico 
health and hospital systems association, the university of New Mexico health sciences center, the 
state fire chiefs' association, a consumer, emergency medical service regional offices and other 
interested provider and consumer groups as determined by the secretary. The advisory. commit- 
tee shall establish appropriate subcommittees, including a trauma advisory committee and an air 
transport advisory committee. 

B. The joint organization on education committee shall be composed, at a minimum, of the 
director and medical director of the academy and each approved emergency medical services train- 
ing program or their designee, the state emergency medical services medical director, the bureau 
chief or his designee, who shall serve without vote, each emergency medical services regional office 
training coordinator and one provider from the three highest levels of licensure, who are appointed 
by the secretary from a list proposed by the statewide emergency medical services advisory com- 
mittee. The duties of the joint, organization on education committee include: 

(1) developing minimum curricula content for approved emergency.medical services train- 
ing programs; 

(2) establishing minimum standards for approved emergency medical services training 
programs; 

(3) reviewing and approving the applications of organizations seeking to become eappraved 
emergency medical services training programs; and 
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(4) developing minimum qualifications for and maintaining a list of instructors for each of 
the approved emergency medical services training programs. 

C. The secretary shall appoint a medical direction committee to advise the bureau on matters 
relating to medical direction. The state emergency medical services medical director shall be a 
member of the committee and shall act as its chairman. The medical direction committee shall in- 
clude, at a minimum, a physician representative experienced in pre-hospital medical care selected 
from a list proposed by the New Mexico chapter of the American college of emergency physicians, 
a physician representative from the academy, one physician from each of the emergency medical 
services geographic regions, one physician with pediatric emergency medicine expertise, one phy- 
sician representing emergency medical dispatchers and one provider from the three highest levels 
of licensure. Members shall be selected to represent both public and private interests. The duties 
of the medical direction committee include: 

(1) reviewing the medical appropriateness of all rules proposed by the bureau; 

(2). reviewing and approving the applications of providers for special skills authorizations; 

(3) assisting in the development of rules pertaining to medical direction; and 

(4) reviewing at least annually a list of skills, techniques and medications approved for 
use at each level of licensure that shall be approved by the secretary and issued by the bureau. 

D. The committees created in this section are subject to the provisions of the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978], to the extent that funds are available for that 
purpose. 

E. Any decision that the bureau proposes to make contrary to the recommendation of any 
committee created in this section shall be communicated in writing to that committee. Upon the 
request of that committee, the decision shall be submitted for reconsideration to the director of 
the public health division of the department and subsequently to the secretary. Any decision made 
pursuant to a request for reconsideration shall be communicated in writing by the department to 
the appropriate committee. 


History: Laws 1983, ch. 190, § 7; 1998, ch. 161, § 8; 


2008, ch. 243, § 7. « 

The 20038 amendment, effective July 1, 2003, in Sub- 
section A, inserted "at a minimum" following "advisory 
committee shall include"; in the second sentence, added 
the language following "state firefighters' association" and 
preceding "emergency medical service"; and added "as de- 
termined by the secretary" at the end of the sentence; and 
rewrote Subsections B and C. 


24-10B-8. Liability. 


The 1993 amendment, effective June 18, 19938, re- 
wrote the catchline; designated the existing provisions as 
Subsection A; in Subsection A, substituted "The secretary 
shall appoint a statewide emergency medical services" for 
"Pursuant to Section 9-7-11 NMSA 1978, the secretary of 
health and environment shall appoint an" in the first sen- 
tence, substituted "firefighters" for "firemen's" and "offices" 
for "planning bodies" in the second sentence, and added the 
last sentence; and added Subsections B through E. 


In any claim for civil damages arising out of the provision of emergency medical services by per- 
sonnel described :in Section 24-10B-5 NMSA 1978, those personnel shall be considered health care 
providers for purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] if the claim is 
against a governmental entity or a public employee as defined by that act. 


History: Laws 1983, ch. 190, § 8; 1993, ch. 161, § 9. 

The 1998 amendment, effective June 18, 1998, sub- 
stituted "24-10B-5 NMSA 1978" for "5 of the Emergency 
Medical Services Act". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for injury or death allegedly caused by activities of hos- 
pital "rescue team," 64 A.L.R.4th 1200. 


24-10B-9. Emergency first aid. 


Application of "firemen's rule" to bar recovery by emer- 
gency medical personnel injured in responding to, or at 
scene of, emergency, 89 A.L.R.4th 1079. 


Nothing in the Emergency Medical Services Act shall prevent fire and rescue services, public 
safety organizations and other trained units or individuals from rendering emergency first aid 
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to the public commensurate with their training. Nothing in the Emergency Medical Services 
Act shall be construed to gellgece ne other statutory sine shee peer the signed: of first 
aid. . 


History: Laws 1983, ch. 190, § 9; 1993, ch. 161, $ 10; “> 5 “The 1998 amendment, effective June 18, 1993, de- 


2003, ch. 248, § 8. leted "service" after "first aid" in the first sentence, and 
The 2003 amendment, effective July 1, 2003, did not substituted "other statutory authority permitting the ren- 
change the text of the section. , dering of first aid" for "the provisions of the Search and 


Rescue Act" in the second sentence. ”: 


24-10B-9.1. Emergency Hanasoeeation’ 


Any person may be transported to an appropriate health care faiety er an emergency medical 
technician, under medical direction, when the emergency medical technician makes a good faith 
judgment that the person is incapable of making an informed decision about his own safety or 
need for medical attention and is reasonably likely to suffer disability or death without the medi- 
cal intervention available at such a facility. 


History: Laws 1993, ch. 161, § 11; 2003, ch. 248, § 9. ' The 2003 amendment, effective July 1, 2003, substi- 
. , tuted "medical direction", for "medical control’ 


24-10B-10. Enforcement. 


The department may bring civil dction in any district court-to aideirdals any of the provisions of 
the Emergency Medical Services Act. 


History: Laws 1983, ch. 190, § 10. 


24-10B-11. Summoning emergency vehicle without cause; penalty. 


Any person who willfully summons an ambulance or emergency response vehicle or reports that 
one is needed when that person knows that the ambulance or emergency response vehicle is not 
needed is guilty of a petty als cmmaanas, 


History: Laws 1983, ch. 190, § 11. Cross references. — For sentencing for misdemean- 
ors, see Chapter 31, Article 19 NMSA 1978. 


24-10B-12. Academy; duties. 


The academy is designated as the lead appar medical services training agency. sy duties 
include: 

A. administering formal emergency medical services tiekining conducted in New iinsaath other 
than training provided by other approved emergency medical services training programs; 

B. furthering the knowledge of emergency medical services education; 

C. securing a physician as its medical director to advise it in medical matters and to serve as 
liaison to the state emergency medical services medical director and the medical community as a 
whole; 

D. supporting, promoting and conducting scholarly research regarding emergency medical ser- 
vices; and | 

EK. reporting and publishing emergency medical services information. 


History: Laws 19983, ch. 161, § 7; 2003, ch, 243, § 10. introductory sentence; substituted "formal emergency 
The 2008 amendment, effective July 1, 2008, inserted medical services" for "all basic life support" in Subsection 
"emergency medical services" preceding "training" in the A; and added Subsections D and E. 
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24-10B-13. Certification of STEMI receiving and referring centers. 


A. As used in this section, "STEMI" means ST segment elevation myocardial infarction. 

B. . In accordance with department rules, the department shall certify an acute care hospital 
as a STEMI receiving center or STEMI referring center if that hospital has been accredited as a 
STEMI receiving center or STEMI referring center by a nationally recognized organization that 
provides STEMI receiving or referring accreditation. 

C. The department shall post information regarding certification on the department's website. 
The department shall coordinate with local and regional emergency medical services on the devel- 
opment and implementation of triage and transport plans for STEMI patients. 

D. Ifa hospital loses its national accreditation as a STEMI receiving center or STEMI refer- 
ring center, the secretary shall revoke the hospital's certification. 

EK. The secretary may adopt rules: 

(1) relating to STEMI certification and revocation of certification by the department; 
and 

(2) to assist and encourage STEMI receiving centers to enter into coordinated STEMI care 
agreements with STEMI referring centers and other health care facilities throughout the state to 
provide appropriate access to care for acute heart attack patients. 


History: Laws 2013, ch. 6, § 1; 2019, ch. 28, § 1. services on the development and implementation of triage 


The. 2019 amendment, effective June 14, 2019, .re- and transport plans for STEMI patients; in Subsection B, 
vised the certification criteria for STEMI receiving and . after "referring center by", deleted "the society of cardio- 
referring centers, and required the department of health vascular patient care or another" and added "a"; and in 
to coordinate with local and regional emergency medical Subsection C, added the last sentence, 

Cardiac Arrest Response 
Sec. Sec. 
24-10C-1. Short title. 24-10C-5. Authority. 
24-10C-2. Findings and purpose. 24-10C-6. Exemption. 
24-10C-3. Definitions. 24-10C-7, Limited liability protections, 


24-10C-4. Protection of public see 


24-10C-1. Short title. 


Sections 1 through 7 [24-10C-1 through 24-10C-7 NMSA 1978] of this act may be cited as the 
"Cardiac Arrest Response Act". 


History: Laws 1999, ch. 94, § 1. Effective dates. — Laws 1999, ch. 94; § 9, inde Laws 
1999, ch. 94, § 1 effective July 1,.1999. 


24-10C-2. Findings and purpose. 


A. The legislature finds that: 

(1) each year more than three hundred fifty thousand Americans die from out-of-hospital 
sudden cardiac arrest; 

(2) the American heart association estimates that more than twenty thousand deaths 
could be prevented each year if early defibrillation were more widely available. In cardiac arrest 
the first several minutes are the most crucial time in which performing defibrillation can signifi- 
cantly improve chances for survival; 

(8) the reality is that even in the best emergency medical services systems, emergency 
medical technicians or first responders may not always be able to arrive during that critical win- 
dow of time; and 
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(4). virtually all communities in New, Mexico have invested in 911 emergency response sys- 

tems, emergency medical personnel and ambulance vehicles. However, many of them do not have 
enough defibrillators in their community [communities]. 

B. It is the purpose of the Cardiac Arrest Response Act to encourage greater acquisition, de- 


ployment and use of automated external defibrillators in communities across the state. 


Effective dates. — Laws 1999):ch. 94, § 9, made'Laws 


History: Laws 1999, ch. 94, § 2. 8 
,1999, ch..94, § 2 effective July 1, 1999. 


Bracketed, material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


24-10C-3. Definitions. 


As used in the Cardiac Arrest Response Act: 
A. "automated external defibrillator" means a medical device heart Honiton and defibrillator 
that: 

(1); has received approval of its premarket modification filed pursuant to 21.U.S.C. 360(k), 
from the United States food and drug administration; 

(2) is capable of recognizing cardiac arrest that will respond to aeAlealla tions a a 
fibrillation or rapid ventricular tachycardia, and is capable of determining whether defibrillation 
should be performed; and 

(8) upon determining that defibrillation should be performed, automatically charges and 
is capable of delivering an electrical impulse to an individual's heart; 

B. "automated external defibrillator program" means a program of trained targeted respond- 
ers registered with the department; 

C. "defibrillation" means the administration of a controlled electrical charge to the heart to 
restore a viable cardiac rhythm; 

D. ‘department’ means the department of Heals 

E. "good Samaritan" means a person who lacks automated external defibrillator training but 
who has access to an automated external defibrillator and provides emergency automated exter- 
nal defibrillator services to a person in need of defibrillation, provided that the good Samaritan: 
(1) acts without willful, wanton or reckless behavior that is the cause of injury or death; 
and - 

(2) si without compensation; 

F. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture or any legal or commercial entity; and : 

G. "trained targeted responder" means a person trained in the use of an automated external 
defibrillator under emergency cardiac care guidelines. 


"acts", deleted "in good faith as an ordinary prudent per- 
son would have in the same or similar circumstances" and 


History: Laws 1999, ch. 94, § 3; 2007, ch. 163, § 1; 
2015, ch. 38, § 1. 


The 2015 amendment, effective June 19, 2015, 
amended certain definitions as used in the Cardiac Ar- 
rest Response Act; in Subsection B, after "department", 
deleted "and operating under the supervision of a phy- 
sician medical director"; in Subsection EH, after "person 
in", deleted "apparent cardiac arrest" and added “need 
of defibrillation"; in Paragraph (1) of Subsection E, after 


added "without willful, wanton or reckless behavior that 
is the cause of injury or death"; deleted former Subsec- 
tion F relating to the definition of "physician"; and added 
a new Subsection F. 

The 2007 amendment, effective June 15;:2007, added 
Subsection E defining "good Samaritan". 


24-10C-4. Protection of public safety. 


A person that.acquires an automated external defibrillator shall ensure that: 

A... a trained targeted responder is designated to oversee all. aspects of the automated external 
defibrillator program, including training, emergency medical services coordination, protocol ap- 
proval and automated external defibrillator deployment strategies, and that the trained targeted 
responder provides overall quality assurance and reviews each case in which the automated exter- 
nal defibrillator is used by the program; 
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B. .the trained targeted responders receive appropriate training in cardiopulmonary resusci- 
tation and in the use of an automated external defibrillator by a nationally recognized ‘course in 
cardiopulmonary response and automated external defibrillator use approved by the department 
or other training programs authorized by the department; 

_ C.;>the defibrillator is maintained and tested according to the manufacturer's guidelines; 

D. any person that renders emergency care or treatment on a person in cardiac arrest by using 
an automated external defibrillator activates the emergency medical system as soon as possible 
and reports any clinical use of the automated external defibrillator to the designated trained tar- 
geted-responder; 

EK. the automated external defibrillator program is Peterka with the department; and 

FF. the local emergency medical services and local 911 agencies have been notified of the auto- 


mated external defibrillator program. 


History: Laws 1999, ch, 94, § 4; 2007, ch. 168, § 2; 
2015, ch. 33, § 2. 

The 2015 amendment, effective June 19, 2015, pro- 
vided for certain duties of a trained targeted responder 
overseeing an automated external defibrillator program; 
in the introductory sentence, after "person", deleted "who" 
and added "that"; in Subsection A, after "a", deleted "phy- 
sician medical director oversees" and added "trained 
targeted responder is designated to oversee", and after 


24-10C-5. Authority. 


"that the", deleted ""physician medical director" and added 
"trained targeted responder"; in Subsection B, after "tar- 


~ geted", deleted “responder receives" and added "respond- 


ers receive"; and in Subsection D, after "person", deleted 
"who" and added "that", and.after "defibrillator to the", de- 
leted "physician medical director" and added "designated 
trained targeted responder". 

The 2007 amendment, effective June 15, 2007, 
changed "AED" to:"automated external defibrillator". 


A person may acquire an automated external defibrillator if the person has met all the require- 
ments of Section 24-10C-4,NMSA 1978. Nothing in this section limits the right of a person to prac- 
tice a health profession that the person is otherwise authorized to practice in accordance with the 


laws of New Mexico. 


History: Laws 1999, ch. 94, § 5; 2007, ch. 163, § 3. 
The 2007 amendment, effective June 15, 2007, 
changed "AED" to "automated external defibrillator" and 


24-10C-6. Exemption. 


provided that a person may acquire an automated exter- 
nal defibrillator if he has met the requirements of Sec- 
tion 24-10C-4 NMSA 1978. 


Nothing in the Cardiac Arrest Response Act precludes a physician or a physician assistant, ad- 
vanced practice registered nurse or certified nurse-midwife working within that person's scope of 
practice from prescribing an automated external defibrillator toa patient for use by the patient's 
caregiver on an individual patient, and the use does not require the individual to function in an 


approved program. 


History: Laws 1999, ch. 94, § 6; 2007, ch. 163, § 4; 
2015, ch. 116, § 11. 

The 2015 amendment, effective June 19, 2015, 
amended the Cardiac Arrest Response Act provision, re- 
lating to prescribing an automated external defibrillator, 
by including other health care professionals with each 
reference to "physician"; and in the first sentence, after 
"physician", added "or a physician assistant, advanced 
practice registered nurse or certified nurse-midwife work- 
ing within that person's scope of practice". 


Temporary provisions. — Laws 2015, ch. 116, § 16 
provided: that by January 1, 2016, every cabinet. secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an’examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 

The 2007 amendment, effective June 15, 2007, 
changed "AED" to "automated external defibrillator". 


24-10C-7. Limited liability protections. 


A. The following persons who render emergency care or treatment by the use of an automated 
external defibrillator pursuant to the provisions of the Cardiac Arrest Response Act shall not be 
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subject to civil liability, provided that they have acted with reasonable care and in patente with 
the requirements of that act: 

(1) a trained targeted responder who provides supervisory services adichiath to the Car- 
diac Arrest Response Act; “ . 

(2) aperson that provides training in cardiopulmonary resuscitation and use of antimabed 
external defibrillation; 

(8) aperson that acquires, provides or makes available to the pete an weenie exter- 
nal defibrillator pursuant to the Cardiac Arrest Response Act; 

(4) the owner, manager or operator of the property or facility where the automated exter- 
nal defibrillator is located; 

(5) .a person that authorizes, directs or supervises the installation or swede teri of an ie 
mated external defibrillator; and id 

(6) the trained targeted responder. 

B. A good Samaritan who renders emergency care or treatment by the use of an automated 
external defibrillator pursuant to the provisions of the Cardiac Arrest Response Act shall not be 
subject to civil liability; provided that the good Samaritan has acted without willful, wanton or 
reckless behavior that is the cause of injury or death and in compliance with the requirements of 


that act. 


History: Laws 1999, ch. 94, § 7; 2007, ch. 163, § 5; 
2015, ch. 33, § 3. 

The 2015 amendment, effective June 19, 2015, lim- 
ited the liability of a good Samaritan who comes to the 
aid of a person in need of defibrillation; in the catchline, 
deleted "immunity" and added "liability"; designated the 
previously undeésignated introductory sentence as Sub- 
section A; redesignated former Subsections A, B, C and 
D as Paragraphs (1), (2), (3) and.(4) of Subsection A, re- 
spectively; in Paragraph (1) of Subsection A, after "a", de- 
leted."physician" and added "trained targeted ance 
in Paragraph (2) of Subsection A, after "person", deleted 


"who" and added "that"; in Paragraph (3) of Subsection A, 
after "person", deleted "who" and added "that", and after 
"acquires", added "provides or makes available to the pub- 


~ lic"; in Paragraph (4) of Subsection A, after "owner"; added 


"manager or operator"; added Paragraph (5) of Subsection 
A; redesignated former Subsection E as Paragraph (6) of 
Subsection A, and after "responder", deleted "and"; de- 
leted former Subsection F relating to "a good Samaritan"; 
and added Subsection B. 

The 2007 amendment, effective June 15, 2007, 
changed "AED" to "automated external defibrillator" and 
granted immunity from liability to a good Samaritan. 


ARTICLE 10D . 


Sexual Assault Survivors Emergency Care 


Sec. 

24-10D-1. Short title. 

24-10D-2. Definitions. 

24-10D-3. Emergency care for sexual assault survivors; 
standard of care. 


24-10D-1. Short title. 


Sec. 
24-10D-4. Training. 
24-10D-5. Enforcement; administrative fines. 


This act [24-10D-1 through 24-10D- 5 NMSA 1978] may be cited as the "Sexual Assault Survi- 


vors Emergency Care Act". 


History: Laws 2008, ch. 91, § 1. 


24-10D-2. Definitions. 


Cross references. — For sexual offenses, see Chap- 
ter 30, Article 9 NMSA 1978: 


As used in the Sexual Assault Survivors Emergency Care Act: 

A. ‘department" means the department of health; 

B. "emergency care for sexual assault survivors" means medical examinations, procedures and 
services provided by a hospital to a sexual assault survivor following an alleged sexual assault; 

C. “emergency contraception" means a drug approved by the federal food and drug administra- 
tion that prevents pregnancy after sexual intercourse; 
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D. "hospital" means a facility providing emergency or urgent health care; 

E. "medically and factually accurate and objective" means verified or supported by the weight 
of research conducted in compliance with accepted scientific methods and:standards; published in 
peer-reviewed journals; and recognized as accurate and objective by leading professional organi- 
zations and agencies with relevant expertise in the field of obstetrics and gynecology, such as the 
American college of obstetricians and gynecologists; : 

F. "sexual assault" means the crime of criminal sexual penetration; and 

G. "sexual assault survivor" means a female who alleges or is alleged to have been sexually as- 
saulted and who presents as a patient to a hospital. 


History: Laws 2003, ch. 91, § 2. 


24-10D-3. Emergency care for sexual assault survivors; standard of 
care. 


A. A hospital that provides emergency care for sexual assault survivors shall: 
(1) provide each sexual assault survivor with medically and factually accurate and objec- 
tive written and oral information about emergency contraception; 
(2) orally and in writing inform each sexual assault survivor of her option to be provided 
emergency contraception at the hospital; and 
(3) provide emergency contraception at the hospital to each sexual assault survivor who 
requests it. 
B. The provision of emergency contraception pills shall include the initial dose that the sexual 
assault survivor can take at the hospital as well as the subsequent dose that the sexual assault 
survivor may self-administer twelve hours following the initial dose. 


History: Laws 2008, ch. 91, § 3. 


24-10D-4. Training. 


No later than September 30, 2003: 

A. a hospital shall ensure that all personnel who provide care to sexual assault survivors are 
trained to provide medically and factually accurate and objective information about emergency 
contraception; and 

B. the department shall adopt rules regulating the training to be provided by hospitals pursu- 
ant to the Sexual Assault Survivors Emergency Care Act to personnel who provide emergency care 
for sexual assault survivors. 


History: Laws 2003, ch. 91, § 4. 


24-10D-5. Enforcement; administrative fines. 


A. Complaints of failure to provide services required by the Sexual Assault Survivors Emer- 
gency Care Act may be filed with the department. 

B. The department shall immediately investigate every complaint it receives regarding failure 
of a hospital to provide services required by the Sexual Assault Survivors Emergency Care Act to 
determine the action to be taken to satisfy the complaint. 

C. The department shall compile all complaints it receives regarding failure to provide services 
required by the Sexual Assault Survivors Emergency Care Act and shall retain the complaints for 
at least ten years so that they can be analyzed for patterns of failure to provide services pursuant 
to that act. 

D. Ifthe department determines that a hospital has failed to provide the services required in 
the Sexual Assault Survivors Emergency Care Act, the department shall: 
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(1) issue a written warning to the hospital upon receipt of a complaint that the hospital 
is not providing the services required by the Sexual Assault Survivors Emergency Care Act; and 

(2) based on the department's investigation of the first oe race the es to 
correct the deficiency leading to the complaint. - 

E. If after the issuance of a written warning to the hospital pecriectclil to Sisbsentibn D of this 
section, the department finds that the hospital has failed to provide services required by the Sex- 
ual Assault Survivors Emergency Care Act; the department shall, for'a second through fifth com- 
plaint, impose on the hospital a fine of one thousand dollars.($1,000): 

(1) per sexual assault survivor who is found by the department to have been denied divide 
cally and factually accurate and objective information about emergency sie PY! or who is 
not offered or provided emergency contraception; or 

(2) per month from the date of the complaint alleging noncompliance until the naenien 
provides training pursuant to the rules of the department. 

F. For the sixth and subsequent complaint against the same hospital if the department finds 
the hospital has failed to provide services required by the Sexual Assault Survivors Emergency 
Care Act, the department shall impose an intermediate sanction pursuant to Section 24-1-5.2 
NMSA 1978 or suspend or revoke the license of the hospital issued pursuant to the Public Health 
Act [Chapter 24, Article 1 NMSA 1978]. ; 


History: Laws 2008, ch. 91, § 5. Severability. — Laws 2003, ch, 91, § 6 provided for the 


severability of the act if any part or application thereof is 
held invalid. 
Trauma System Fund Authority © 

Sec. Sec. 

24-10E-1. Short title. 24-10E-5. Duties. 

24-10E-2. Purpose of act. 24-10E-6, Trauma system fund created; funding. 

24-10E-3. Definitions. 24-10E-7. Rules. 

24-10E-4. Trauma system fund authority created; mem- 

bership. 


24-10E-1. Short title. 


This act [24-10E-1 through 24-10E-7 gees 1978] may be cited as agi "Trauma System Fund 
Authority Act", 


History: Laws 2006, ch. 13, § 1. IV, § 23, was effective May 17, 2006, 90 cays after Brits 
Effective dates. — Laws 2006, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-2. Purpose of act. 


The purpose of the Trauma System Fund Authority Act is to provide funding to sustain existing 
trauma centers, support the development of new trauma centers and develop a statewide trauma 
system. 


History: Laws 2006, ch. 13,-§ 2. . IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-3. Definitions, 
As used in the Trauma System Fund Authority Act: 
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"authority" means the trauma system fund authority; 
"department" means the department of health; 
"fund" means the trauma system fund; 

"secretary" means the secretary of health; and 

"statewide trauma system" means a coordinated continuum of care that includes injury pre- 
veiltivn’ emergency medical, acute care hospital and rehabilitative services and that is subject to 
accountability and system improvement. 


HUOwD> 


History: Laws 2006, ch. 13, § 3. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-4. Trauma system fund authority created; membership. 


A. The "trauma system fund authority" is created. The authority is administratively attached 
to the department. 
B. The authority shall consist of at least nine members, all of whom shall be appointed by and 
serve at the pleasure of the governor. The membership of the authority shall include the following: 
(1) the secretary or the secretary's designee; 
(2) representation from the medical specialty of trauma physicians; 
(3) at least one member of a statewide organization representing physicians in New Mexico; 
(4) at least one member representing emergency and trauma nursing practice; 
(5) at least one member of a statewide organization representing hospitals and health 
systems in New Mexico; 
(6) at least one member of a statewide organization representing injury prevention; 
(7) the chair of the statewide emergency medical services advisory committee; 
(8) the chair of the trauma advisory committee; and 
(9) at least one member of a statewide organization representing rehabilitation services. 
C... Authority members shall elect a chair and other officers as the authority deems appropriate. 
D. The authority shall meet regularly at the call of the chair. 


History: Laws 2006, ch. 13, § 4. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-5. Duties. | 


The authority shall: 

A. develop criteria by which distribution of funds to existing trauma centers and potential new 
centers will occur; 

B. receive applications and determine and monitor the actual distribution of money from the 
fund that will support the development of a statewide system of trauma care; 

C. oversee the department's administration of the fund and the development of a trauma sys- 
tem; and 

D. report annually to the interim legislative health and human services committee and the 
legislative finance committee. 


History: Laws 2006, ch. 13, § 5, IV, § 28, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-6. Trauma system fund created; funding. 


A. The "trauma system fund" is created in the state treasury. The fund shall consist of money 
appropriated and transferred to the fund, money received by the authority from any public or 
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24-10E-7 , HEALTH AND SAFETY 24-11-1 
private source and tax revenues distributed to the fund by law. Interest earned on investment of 
the fund shall be credited to the fund. Disbursements from the fund shall be made upon warrants 
drawn by the secretary of finance and administration pursuant to vouchers signed by the. secre- 
tary of health or the secretary's authorized representative. Money in the fund shall not revert a 
the end of any fiscal year. 

B. Money in the fund is:appropriated to the department for the purpose rr mandaibes ‘iabittbaa 
tions approved by the authority and for administering the Trauma System Fund Authority Act; 
provided that no more than five percent of the fund may be used by the department for administra- 
tive costs, including monitoring, trauma system development and providing technical assistance. 


History: Laws 2006, ch. 13, § 6. 
Effective dates. — Laws 2006, ch. 13 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


24-10E-7. Rules. 


IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
ment of the legislature. 


The department shall bropaulgate rules to carry out the provisions of the. Trauma System Fund 


Authority Act. 


History: Laws 2006, ch. 13, § 7. 


Effective dates. — Laws 2006, ch. 18 contained no ef- | 


fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was Befkattive May 17, 2006, 90 0 days after adjourn- 
ment of the legislature. 


ARTICLE 11 


Medical Investigations 


24-11-1. Board of medical investigators; creation; mem- 
bership; compensation. 
24-11-2. Meetings; duties. 
24-11-3. State medical investigator; qualifications; du- 
ties; office. 
1-4. References to coroner, 
24-11-5. Reports of violent death. 
1-6. Death certificate; release of body; reports. 


Sec. 


*24-11-6.1, Deceased members of Indian Hations, tribes 


or pueblos; consultation and’ cobistication 
required, | i Q 

24-11-7. Examination; autopsy; inquest. 

24-11-8. Reports to district attorney. 

24-11-9. Subpoena; oath. 

24-11-10. Penalties: 


24-11-1. Board of medical investigators; creation; membership; 


compensation. 


There is created the "board of medical investigators", consisting of the dean of the university of 
New Mexico school of medicine, the secretary of health, the chief of the New Mexico state police, 
the chair of the board of funeral services and the secretary of Indian affairs. The members of the 
board of medical investigators shall receive no compensation for their services as board members 


other than as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1953 Comp., § 12-17-1, enacted by Laws 
1971, ch. 112, § 1; and recompiled as 1953 Comp., 
§ 12-29-1, by Laws 1972, ch. 51, § 9; 1973, ch. 286, § 1; 
1977, ch. 258, § 38; 1981, ch. 96, § 1; 2003, ch. 191, § 1; 
2012, ch. 48, § 2. 

Cross references, — For chairman of the board of fu- 
neral services, see 61-32-5 NMSA 1978, 

The 2012 amendment, effective July 1, 2012, changed 
the name of the board of thanatopractice to the board of 
funeral service; in the first sentence, after chair‘of the 
board of", deleted "thanatopractice" and added "funeral 
services’ and after "board of funeral services and the", de- 
leted "director of the New Mexico office" and added "sec. 
retary". 


The 2003 amendment, effective July 1, 2003, deleted 
"medical school at the"’following "dean of the", inserted 
"school of medicine" following "of New Mexico", substi- 
tuted "health, the chief of the New Mexico" for "health and 
environment, the chief of the" following " the secretary of", 
and substituted "and the director of the New Mexico office 
of Indian affairs" for "of the state of New Mexico" follow- 
ing "state board of thanatopractice". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 18 Am. 
Jur, 2d Coroners or Medical Examiners § 1 et seq. 
18 C.J.S. Coroners § 1 et seq. , 
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24-11-2 MEDICAL INVESTIGATIONS 24-11-4 


24-11-2. Meetings; duties. 


A.» The board of medical investigations [investigators] shall meet at least annually and as often 
as necessary to conduct the business of the board. Additional meetings may be called by the chair- 
man or by a majority of the members of the board. ; 

B. At the first annual meeting of the board, the members shall elect one of their number as 
chairman. 

C.. The board of eangron investigations [investigators] shall formulate broad policy for the op- 
eration of the office of the state medical investigator and the offices of the district medical inves- 
tigators. 

D. The board of medical investigations [investigators] shall employ and fix the compensation 
of a qualified state medical investigator who shall be assigned as an employee of the university of 
New Mexico school of medicine. ae 


History: 1953 Comp,, § 12-17-2, enacted by Laws Bracketed material, — The bracketed material was 
1971, ch. 112, § 2; recompiled as 1953 Comp., § 12-29- inserted by the compiler and is not part of the law. 
2, by Laws 1972, ch. 51, § 9; 1973, ch. 286, § 2. 


24-11-3. State medical investigator; qualifications; duties; office. 


A. The state medical investigator shall be a physician licensed to practice in New Mexico. Inso- 
far as practicable, the medical investigator shall be trained in the fields of pathology and forensic 
medicine. 

B._ The state medical investigator shall maintain his office at the school of medicine at the uni- 
versity of New Mexico. 

C. The state medical investigator shall appoint district medical investigators and where neces- 
sary deputy medical investigators who shall serve at his pleasure. The state medical investigator 
may assign deputy medical investigators to districts to work under the supervision of a district 
medical investigator. The district medical investigator shall be a licensed physician, When deemed 
necessary by the state medical investigator, he may direct a deputy or district medical examiner to 
enter another district for the purpose of carrying out medical investigations. 

D, Any district created by the state medical investigator to be staffed by a district medical in- 
vestigator shall be co-extensive with one or more counties. 

EK. The state medical investigator may enter into agreements for services to be performed by 
persons in the course of medical investigations. - 

F. The state medical investigator shall, subject to the approval of the board of medical investi- 
gations, promulgate rules and regulations for the proper investigation of deaths occurring within 
this state, 

G: The state medical investigator shall maintain records of the deaths occurring within this 
state which are investigated by either state or district medical investigators. 

H. In addition to other duties prescribed in this section, the state medical investigator shall 
also serve as the district medical investigator for Bernalillo county. 

I. Funds for the operation of the state and district medical investigators’ offices shall be appro- 
priated to and administered by the university of New Mexico school of medicine. 


History: 1958 Comp., § 12-17-3, enacted by Laws ANNOTATIONS 


1971, ch. 112, § 8; recompiled as 1953 Comp., § 12-29- 
8, by Laws 1972, ch. 51, § 9; 1973, ch. 286, § 3. Am. Jur, 2d, A.L.R. and’ C.J.S. references. —' 18 
on : C:J.S. Coroners 88 8 to 9. 


24-11-4. [References to coroner. | 


As used in the New Mexico phawites Annotated, 1978 Compilation, "coroner" means the district 
medical investigator. 


History: 1953 Comp., § 15-43-43.1, enacted by Laws Bracketed material. — The bracketed material was 
1971, ch. 112, § 10, inserted by the compiler and is not part of the law. 
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24-11-5 HEALTH AND SAFETY 24-11-6 


24-11-5. Reports of violent death. 


When any person comes to a sudden, violent or untimely death or is found dead and the cause 
of death is unknown, anyone who becomes aware of the death shall report it immediately to law 
enforcement authorities or the office of the state-or district medical investigator. The public official 
so notified, shall in turn notify either, or both, the appropriate law enforcement authorities or the 
office of the state or district medical investigator. The state or district medical investigator, or a 
deputy medical investigator under his direction, shall, without delay, view and take legal panigete 
of the body. 


History: 1958 Comp., § 15-48-44, enacted by Laws ANNOTATIONS 
1961, ch. 91, § 2; 1971, ch. 112, § 4; 1973, ch. 286, § 4; ’ a 
1975, ch. 7, § 1. - Autopsy reports are testimonial. — Autopsy re- 
Cross references. — For failure to report death, see ports regarding individuals who suffered a violent death 


24-11-10 NMSA 1978. are testimonial for purposes of confrontation clause 
analysis, because medical examiners are required by 24- 
11-8 NMSA 1978 to report their findings to the district 
attorney. State v. Navarette, 2013-NMSC-003, 294 P.3d 
435. 


24-11-6. Death certificate; release of body; reports. 


A. If, after viewing the body, notifying the law enforcement agency with jurisdiction and mak- 
ing an investigation, the state or district medical investigator is satisfied that the death was not 
caused by criminal act or omission and that there are no suspicious circumstances about the death, 
he shall execute a death certificate in the form required by law. He shall also execute a certificate 
on a form prescribed by the health and social services department [department of health], autho- 
rizing release of the body to the funeral director for burial. In those cases in which the investiga- 
tion is performed by a deputy medical investigator, if, after viewing the body, notifying the law 
enforcement agency with jurisdiction and making an investigation, he is satisfied that the death 
was not caused by criminal act or omission and that there are no suspicious circumstances about 
the death, he shall report this finding to the state or district medical investigator under whose di- 
rection he is working. Upon receipt of a report from a deputy medical investigator under this sub- 
section, the state or district medical investigator may execute a death certificate and a certificate 
authorizing release of the body for burial. 

B. In those cases where the death resulted from a motor vehicle accident on a public highway, 
and the state, district or deputy medical investigator performs or causes to be performed.a test 
or tests to determine the alcoholic content of the deceased's blood, a copy of the report of this test 
shall be sent to the planning division of the state highway department for the department's use 
only for statistical purposes. The copy of the report sent to. the planning division of the state high- 
way department of the results shall not contain any identification of the deceased and shall not be 
subject to judicial process. ; 


History: 1953 Comp., § 15-43-45, enacted by Laws : ANNOTATIONS 
1961, ch. 91, § 3; 1969, ch. 36, § 1; 1971, ch. 112, § 5; i : : 
1973, ch, 286, § 5; 1975, ch. 7, § 2, Use of original report. — Under Subsection B, no evi- 

Braciatad vanteal! ~The bracketed material was dentiary limitation is placed on an original report which 
inserted by the compiler and is not part of the law. Laws identifies the deceased person; to disallow its use in civil 
1977, ch. 253; 88 5 and 14:abolished the health and so- and criminal cases would render the report valueless. 
cial services department and transferred property and South v, Lucero, 1979-NMCA-046, 92 N.M. 798, 595 P.2d 
personnel to the health and environment department. 768, cert. denied, 92 N.M. 675, 593 P.2d 1078. 
Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA 1978, Am, Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
relating to the health and environment department and Jur, 2d Coroners or Medical Examiners § 1 et seq. 
enacted a new 9-7-4 NMSA 1978 which created the de- Admissibility of finding of coroner to show cause of 
partment of health. death in workmen's compensation cases, 6A.L.R. 548, ~ 

Cross references. — For disposition of dead bodies Insurance: coroner's verdict or report as evidence on is- 
generally, see Chapter 24, Article 12 NMSA 1978. sue of suicide, 28 A.L.R.2d 352. 


Homicide; cremation of victim's body as violation of ac- 
cused's right, 70 A.L.R.4th 1091. 
18 C.J.S. Coroners § 23. 
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24-11-6.1 MEDICAL INVESTIGATIONS 24-11-7 


24-11-6.1. Deceased members of Indian nations, tribes or pueblos; 
consultation and certification required. 


A. The state medical investigator shall make reasonable efforts to determine if a deceased per- 
son is a member of a federally recognized Indian nation, tribe or pueblo. If a deceased person has 
been determined to be a member of a federally recognized Indian nation, tribe or pueblo, the state 
medical investigator shall use all due diligence to avoid an autopsy except when legally required 
due to possible criminal acts or omissions, an obscure cause of death or other reasons or pursu- 
ant to consent given according to the provisions of Section 24-12-4 NMSA 1978. The state medical 
investigator shall use the least invasive means possible to satisfy the investigator's legal duties in 
conducting an autopsy. 

B. Ifthe state medical investigator determines that an autopsy cannot be avoided, the in- 
vestigator shall attempt to provide advance notice of the autopsy to the surviving spouse or 
next of kin, or to the Indian nation, tribe or pueblo of the deceased. The state medical investiga- 
tor shall provide documentation concerning the autopsy upon request of the surviving spouse 
or next of kin, or if none is identified, to the Indian nation, tribe or pueblo of which the deceased 
was a member. 

C. Ifrequested by the surviving spouse or the next of kin, or if none is identified, by the Indian 
nation, tribe or pueblo through an official representative designated pursuant to Subsection E of 
this section, the state medical investigator shall permit a law enforcement officer of the Indian na- 
tion, tribe or pueblo of the deceased to be present during the autopsy. The law enforcement officer 
attending the autopsy may not interfere with the autopsy procedure and shall follow the health 
regulations governing autopsy procedures. 

D. . After any legally required autopsy or postmortem examination has been conducted, the 
state medical investigator shall use all due diligence to consult with the surviving spouse or next 
of kin of the deceased regarding the disposition of all of the deceased's remains. Unless other treat- 
ment of the remains is required by law, the state medical investigator shall replace all body parts 
and, if requested, shall provide written certification to the surviving spouse or next of kin of the 
deceased that the investigator has replaced all body parts. 

E. The state medical investigator shall request that each Indian nation, tribe and pueblo lo- 
cated in New Mexico designate, and keep current the designation of, an official representative that 
the state medical investigator shall contact when it is necessary to contact a tribal representative 
regarding an autopsy or the disposition of the remains of a deceased member of the Indian nation, 
tribe or pueblo. ) 


History: Laws 2008, ch. 191, § 2; 2005, ch. 263, § 1. 


The 2005 amendment, effective June 17, 2005, de- | 


leted the former provision that if a deceased person is a 
member of a federally recognized Indian nation, tribe or 
pueblo, the state medical investigator shall use all due 
diligence after a legally required autopsy or post-mortem 


deceased regarding the disposition of all of the deceased's 
remains, unless other treatment of the remains is pro- 
vided for by law, and added Subsections A through E to 
provide for the autopsy of deceased members of an Indian 
nation, tribe or pueblo and for the disposition of the re- 
mains of the deceased. 


examination, to consult with the legal next of kin of the 


24-11-7. Examination; autopsy; inquest. 


If the deceased is unidentified, the state, district or deputy medical investigator may order the 
body fingerprinted and photographed. When the state, district or deputy medical investigator sus- 
pects a death was caused by a criminal act or omission or if the cause of death is obscure, he shall 
order an autopsy performed by a qualified pathologist certified by the state board of medical exam- 
iners who shall record every fact found in the examination tending to show the identity and con- 
dition of the body and the time, manner and cause of death. The pathologist shall sign the report 
under oath and deliver it to the state, district or deputy medical investigator within a reasonable 
time. The state, district or deputy medical investigator may take the testimony of the pathologist 
and any other persons and this testimony, combined with the written report of the pathologist, 
constitutes an inquest. 
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24-11-8 ' HEALTH AND SAFETY 24-11-10 


History: 1953 Comp., §, 15-48-46, enacted by Laws; ») disinter the decedent: to perform an autopsy. In re John- 
1961, ch. 91, § 4; 1971, ch. 112, § 6; 1973, ch. 286, § 6. son, 1980-NMSC-069, 94 N.M. 491, 612 P.2d 1302. 
i ‘Am. Jur, 2d, A.L:R. and C.J.S. ‘references, — 18 Am. 
ANNOTATIONS Jur, 2d Coroners or Medical Examiners §8§ 7 to 15, 


Reviewing, setting aside or quashing verdict at coro- 
ner's inquest, 78 A.L.R.2d 1218. . 
Civil liability in conjunction .with autopsy, 97 
* A.L.R.5th 419. , , ; 
‘/ 18 C.J.S. Coroners §§ 10 to 26. 


Authority of board. — If a medical investigator - 
suspects that criminal conduct caused a death or that» 

the cause of death is obscure, the board of medical in- 
vestigators may, without the consent of the decedent 
or the decedent's family, order an autopsy or apply to 


24-11-8. Reports to district attorney. 


The state or district medical investigator shall promptly report his findings, or the findings of 
a deputy medical investigator that has performed an investigation under his direction, to the dis- 
trict attorney in each death.investigated. Upon request of the district attorney, the state or district 
medical investigator shall send a complete record of the medical investigation in any case, includ- 
ing a transcript of the testimony of witnesses examined at anyinquest. 


History: 1953 Comp., § 15-43-47, enacted by Laws 
1961, ch. 91, § 5; 1971, ch. 112, § 7;.1973, ch. 286, § 7. 


24-11-9. Subpoena; oath, 


The state, district or deputy medical investigator may administer oaths and may issue a sub- 
poena to compel the attendance and production of evidence by any necessary witness and the 
subpoena may be enforced in the district court. Any subpoena shall be served without cost by the 
sheriff or any deputy or by any member of the New Mexico state police. 


History: 1958 Comp., § 15-48-48, enacted by Laws — 
1961, ch. 91, § 6; 1971, ch. 112, § 8; 1973, ch. 286, § 8. 


24-11-10. Penalties. 


A. It is unlawful to: 
(1) willfully and without good cause neglect or refuse to report a death to law enforcement 
authorities or the office of the state or district medical investigator as required by law; or 
(2) willfully and unnecessarily touch, remove or disturb any dead body required by law 
to be reported to the state or district medical investigator, or any article on or near the body or 
disturb its surroundings until authority is granted by the state, district or deputy medical i inves- 
tigator. 
B. Any person violating this section is guilty of a petty misdemeanor. 


History: 1953 Comp., § 15-43-50, enacted by Laws Cross references. — For duty to report deaths, see 24- 


1961, ch. 91, § 8; 1971, ch. 112, § 9; 1973, ch. 286, § 9; 11-5 NMSA 1978. 
1975, ch. 7, § 3. For sentencing for misdemeanors, see. 31-19-1 NMSA 
ee . 
ARTICLE 12 
Disposition of Dead Bodies» 
See. Ly See.. ) 
24-12-1. Notification of relatives of ,deceased;, authori- 24-12-3. Penalties. , 
zation of person designated on record of 24-12-4, Post-mortem examinations and autopsies: con- 
emergency data form to direct burial; un- ~ gent required. 


claimed decedents. 
24-12-2, Disposition of unclaimed body; transmission of 
records of institution, 
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24-12-1 DISPOSITION OF DEAD BODIES 24-12-2 


24-12-1. Notification of relatives of deceased; authorization of person 
designated on record of emergency data form to direct 
burial; unclaimed decedents. 


A. State, county or municipal officials having charge or control of a body of a dead person shall 
use due ditigencs to notify the relatives of the deceased. 

B, If the decedent died while serving in any branch of the United States armed forces, the 
United States reserve forces or the national guard, during any period of duty when the secretary 
of the military service concerned can provide for the recovery, care and disposition of remains, and 
the decendent [decedent] completed a United States department of defense record of emergency 
data form or its successor form, the authority to direct the burial of the decedent.or. to provide 
other funeral and disposition arrangements for the decedent devolves on the person designated by 
the decedent pursuant to that form. 

C. Ifno claimant is found who will assume the cost of burial, the official having charge or con- 
trol of the body shall notify the medical investigator stating, when possible, the name, age, sex and 
cause.of death of the deceased. 

D. The body shall be embalmed according to rules of the state agency having jurisdiction. Af- 
ter the exercise of due diligence required in Subsection A of this section and the report to the 
medical investigator required in Subsection C of this section, the medical investigator shall be 
furnished detailed data demonstrating such due diligence and the fact that no claimant has been 
found. When the medical investigator has determined that due diligence has been exercised, that 
reasonable opportunity has been afforded relatives to claim the body and that the body has not 
been claimed, the medical investigator shall issue a certificate determining that the remains are 
unclaimed. In no case shall an unclaimed body be disposed of in less than two weeks from the date 
of the discovery of the body. 


History: Laws 1941, ch. 148, § 1; 1941 Comp,, § 71- 
501; 1953 Comp., § 12-7-1; reenacted by Laws 1973, 
ch. 354, § 1; 1977, ch. 204, § 1; 1999, ch. 241, § 1; 2011, 
ch. 22, § 1. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 

Cross references. — For medical investigations gen- 
erally, see Chapter 24, Article 11. NMSA. 

For burial of indigents generally, see Chapter 24, Article 
13 NMSA 1978. 

The 2011 amendment, effective June 17, 2011, autho- 
rized a person designated on a United States department 
of defense record of emergency data form to direct, the dis- 
position of the remains of a decedent who died while serv- 
ing in the armed forces, reserve forces or national guard. 


The 1999 amendment, effective June 18, 1999, in Sub- 
section A, substituted "having charge or control of a body 
of a dead person" for "having charge or control of bodies 
to be buried at public expense"; and in Subsection B, sub- 
stituted "sex and cause of death of the deceased" for " sex 
and cause of death of any person required to be buried at 
public expense". 


ANNOTATIONS _ 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 22A 
Am. Jur. 2d Dead Bodies § 1 et seq, 

Dead bodies: liability for improper manner of reinter- 
ment, 53 A.L.R.4th 394. 

25A C.J.S. Dead Bodies § 1 et seq. 


24-12-2. Disposition of unclaimed body; transmission of records of; 


institution. 


A. Upon the issuance of his certificate that the remains are unclaimed, the medical investiga- 
tor shall retain the body for use only for medical education or shall certify that the body is unnec- 
essary or unsuited for medical education and release it to the state, county or municipal officials 
having charge or control of the body for burial. The state, county or municipal officials shall have 
the body removed for disposition within three weeks from the date on which the medical investiga- 
tor released the body. 

B. If the body is retained for use in medical education, the facility or person receiving the body 
for that use shall pay the costs of preservation and transportation of the body and shall keep a 
permanent record of bodies received. 

C... If a deceased. person was an inmate of a public institution, the institution shall transmit, 
upon request of the medical investigator, a brief medical history of the unclaimed dead person for 
purposes of identification and permanent record. The records shall be open to inspection by any 
state or county official or district attorney. 
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24-12-83 


History: Laws 1941, ch. 148, §§.3 to 5; 1941 ase 


§§ 71-508 to 71-505; 1958 Comp. .. § 12-7-2, reenacted 
by Laws 1978, ch. 354, § 2; 1977, ch. 204, § 25 1999, ch. 
241, § 2. 

Repeals and reenactments, — Laws 1973, ch. 354, 
§ 2, repealed 12-7-2, 1953 Comp., relating to conduct of 
postmortem examinations, and enacted a new section. For 
present comparable provisions, see 24-12-4 NMSA 1978. 


24-12-3. Penalties. 


HEALTH AND SAFETY 


24-12-4 


Cross references, — For burial of indigents, see 24- 
13-1 NMSA 1978, 

The 1999 amendment, effective June 18, 1999, in Sub- 
section A, added the last sentence. 


ANNOTATIONS 


“Am, Jur. 2d, A.L.R. and C.J.S. references. — Homi- 
cide: cremation of victim's body as violation of accused's 
right, 70 A.L.R.4th 1091.» 


A. Any person who conducts ‘a post-mortem examination on an unclaimed body without ex- 
press permission of the medical investigator is guilty of a misdemeanor and shall be punished by 
imprisonment in the county jail for not more than one year or by the imposition of a fine of not 
more than one thousand dollars ($1,000), or both such imprisonment and fine. 

B. Any person who unlawfully disposes of, uses or sells an unclaimed body is ‘guilty of a fourth 
degree felony and shall be punished by imprisonment in the state penitentiary for a term of not 
less than one‘year nor more than five years or by the imposition of a fine of not more than ave 
thousand dollars ($5, aces or both such ee and fine. i 


History: Laws 1941, ch. 148, §§ 2, 4; 1941 Comp., 
§§ 71-502, 71-504; 1953 Comp.; § 12-7-4, reenacted by 
Laws 1973, ch. 354, § 3. 

Repeals and reenactments. — Laws 1973, ch. 354, 
§ 8 repealed 12-7-4, 1953 Comp., relating to disposition of 
unclaimed bodies, and enacted a new section. Provisions 
relating to the disposition of unclaimed bodies presently 
appear in 24-12-2 NMSA 1978, 

Cross references. — For medical investigations gen- 
erally, see Chapter 24, Article 11 NMSA 1978. 


ANNOTATIONS: 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 22A 


- Am. Jur, 2d Dead Bodies §§ 4, 44 to 47,58, 112. 


Validity, construction and application of statutes mak- 
ing it a criminal offense to mistreat or wrongfully dispose 
of dead body, 81 A.L.R.3d 1071. 

25A C.J.S. Dead Bodies § 10. 


24-12-4, Post-mortem examinations and autopsies; consent required. 


A. An autopsy or post-mortem examination may be performed on the body of a deceased person 
by a physician or surgeon whenever consent to the procedure has been given by: 

(1) written authorization signed by the deceased during his lifetime; 

(2) ‘authorization of any person or on behalf of any entity whom the deceased designated in 
writing during his lifetime to take charge of his body for burial or other hte we 

(3) authorization of the deceased's surviving spouse; 

(4) authorization of an adult child, parent or adult brother or sister of the deceased if enix 
is no surviving spouse or if the surviving spouse is unavailable, incompetent or has not claimed 
the body for burial after notification of the death of the decedent; 

(5) authorization of any other relative of the deceased if none of the persons enumerated 


in Paragraphs (2) through (4) of this subsection is available or competent to giverauthorization; or 

(6) authorization of the public official, agency or person having custody of the body for 
burial if none of the persons enumerated in Paragraphs (2) through (5) of this subsection is avail- 
able or competent to give authorization. 

B. An autopsy or post-mortem examination shall not be performed under authorization given 
under the provisions of Paragraph (4) of Subsection A ofthis section by any one of the persons enu- 
merated if, before the procedure is performed, any one of the other persons enumerated objects in 
writing to the physician or surgeon by whom the procedure is to be performed. ° 

C, An autopsy or post-mortem examination may be performed by a pathologist at the written 
direction of the district attorney or his authorized representative in any case in kind the district 
attorney is conducting a criminal investigation. 

D. ‘An autopsy or post-mortem examination may be performed by a pathologist at the direction 
of the state, district or deputy medical investigator when he suspects the death was caused by a 
criminal act or omission or if the cause of death is obscure” 
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E. For purposes of this section, "autopsy"\means a post-mortem dissection of a dead human 
body in order to determine the cause, seat or nature of disease or injury and includes the retention 
of tissues customarily removed during the course of cAI ER Gy for evidentiary, identification, diagno- 
sis, scientific or oe purposes. 


History: 1953 Comp.,: § 12-7-9, enacted by Laws freedom if his consent was not obtained. Smialek v. Begay, 


1965, ch. 86, § 1; reenacted by 1973, ch. 354, § 4;1998, . 1986-NMSC-049, 104 N.M. 375, 721 P.2d 1806, cert. de- 
ch, 129, § 1. _ nied, 479 U.S. 1020, 107 S. Ct. 677, 93 L. Ed. 2d 727. 

Cross references, — For medical investigations gen- “Immunity for wrongful decision to perform au- 
erally, see Chapter 24, Article'11 NMSA 1978. ; topsy. — In an action for damages on the basis of an 

The 1993 amendment, effective June 18, 1993, made alleged wrongful decision to perform. an, autopsy, even if 
minor stylistic changes throughout Subsection A and this section, which provides for consent for postmortem 
added Subsection E. ° examinations created a private cause of action, it did not 

Ss override ithe state medical investigator's grant of immu- 
ANNOTATIONS nity under the Tort Claims Act [41-4-1 to 41-4-27 NMSA 

Purpose of Subsection D is to authorize a medical 1978]. Begay v. State, 1985-NMCA-117, 104 N.M. 483, 
investigator to order an autopsy when he suspects that 723 P.2d 252, rev'd on other grounds, Smialek v Begay, 
criminal conduct caused a death or that the cause of a 1986-NMSC-049, 104 N.M. 375, 721 P.2d 1306. 
death is obscure, even when no consent is obtained. In re Am, Jur, 2d, A.L.R, and C.J.S, references, — 22A 
Johnson, 1980-NMSC-069, 94 N.M, 491,612 P.2d 1302, . Am. dur. 2d Dead Bodies §§ 59, 60, 64 to 69. 

State registrar shall issue permit to disinter Removal and reinterment of remains,'21 A.L.R.2d 472, 
when medical investigator so‘requires pursuant to Power of court to order disinterment and autopsy or 
‘the duties and responsibilities of his office. In re Johnson; examination for evidential purposes in a civil case, 21 
1980-NMSC-069, 94 N.M. 491, 612 P.2d 1302, A.L.R.2d 538,00 

Requirement of notice of intended autopsy or Immunity from liability for damages in tort of state or 
disinterment. — Under some circumstances due process governmental unit in operating hospital, 25 A.L.R.2d 208, 
may require than an interested relative be given notice 18 A.L.R.4th 858, ‘ i 
of an intended autopsy or disinterment of a deceased. In Insurance policy, time for making autopsy or making 
re Johnson, 1980-NMSC-069, 94 N.M. 491, 612 P.2d 1302, demand therefor, 30 A.L.R.2d 837. 

Religious freedom suit where consent not given. Disinterment in criminal cases, 63 A.L.R.3d 1294, 

— The right given by this statute to a number of alterna- Liability for wrongful autopsy, 18 A.L.R.4th 858. 
tive persons to authorize an autopsy is not co-extensive Civil liability in conjunction with autopsy, 97 
with the right of any of those same statutorily-named A.L.R.5th 419, . eer * 
persons to assert a ‘violation of a personal religious 25A CJS. Dead Bodies § 8(3).) 

ARTICLE 12A 

Cremations 

Sec.” Sec. 
24-12A-1. Right to:authorize\cremation; definitions. - 24-12A-3, Unclaimed bodies and bodies of indigent per- 
24-12A-2, No written instructions; priority of others to sons; cremation permitted. 


decide disposition. 


24-12A-1. Right to authorize cremation; definitions. 


A. Any adult may authorize his own cremation and the lawful disposition of his cremated re- 

mains by; | 

(1) stating his desire to be cremated in a written statement that is signed by the indi- 
vidual and notarized or witnessed by two persons; or 

(2) including an express statement in his will indicating that the testator desired that his 
remains be cremated upon his death. 

B. A personal representative acting pursuant to a will or Article 3 of Chapter 45 NMSA 1978 
or a funeral establishment, a commercial establishment, a direct disposition establishment or a 
crematory shall comply with a statement made in conformance with the provisions of Subsection 
A of this section. A statement that conforms to the provisions of Subsection A of this section is au- 
thorization to a personal representative, funeral establishment, commercial establishment, direct 
disposition establishment or crematory that the remains of the decedent are to be cremated. State- 
ments dated prior to the effective date of this act are to be given effect’ if they meet the require- 
ments of Subsection A of this section. 
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C. A personal representative, funeral establishment or crematory acting in reliance upon a 
document executed pursuant to the provisions of this section, who has no actual notice of revoca- 
tion or contrary indication, is presumed to be acting in good faith. 

D. No funeral establishment, commercial establishment, direct disposition establishment, 
crematory or employee of a funeral establishment, commercial establishment, direct disposition 
establishment or crematory or other person that relies in good faith on a statement written pursu- 
ant to this section shall be subject to liability for cremating the remains in accordance with the 
express instructions of a decedent. The written document is a complete defense to a cause of action 
by any person against any other person acting in accordance with the instructions of the decedent. 

E. As used in this section: : 

(1) "commercial establishment" means an office, premises or place of business that pro- 
vides for the practice of funeral service or direct disposition services exclusively to licensed funeral 
or direct disposition establishments; 

(2) ."cremate" means to reduce a. dead human body by direct flame to a residue that may 
include bone fragments; and 

(3) "direct disposition establishment" means an office, premises or place of business that 
provides for the disposition of a dead human body as quickly as possible, without a funeral, grave- 
side service, committal service or memorial service, whether public or private, and without em- 
balming of the body unless embalming is required by the place of disposition. 


History: awe 1993, ch. 200, § 1. Cross references. — For cremations, see 61-32-19 
NMSA 1978. 


24-12A-2. No written instructions; priority of others to decide disposition. 


A. Except as provided in Subsection B of this section, if a decedent has left no written instruc- 
tions regarding the disposition of the decedent's remains, the following persons in the order listed 
shall determine the means of disposition, not to be limited to cremation, of the remains of the 
decedent: 

(1) the surviving spouse; 

(2) a majority of the surviving adult children of the decedent; 

(3) the surviving parents of the decedent; 

(4) amajority of the surviving siblings of the decedent; 

(5) an adult who has exhibited special care and concern for the decedent, who is aware of 
the decedent's views .and desires regarding the disposition of the decedent's body and who is will- 
ing and able to make a decision about the disposition of the decedent's body; or 

(6) the adult person of the next degree of kinship in the order named by New Mexico law 
to inherit the estate of the decedent. 

B. Ifa decedent left no written instructions regarding the disposition of the decedent's -re- 
mains, died while serving in any branch of the United States armed forces, the United States 
reserve forces or the national guard and completed a United States department of defense record 
of emergency data form or its successor form, the person authorized by the decedent to determine 
the means of disposition on a United States department of defense record of emergency data form 
shall determine the means of disposition, not to be limited to cremation. 


History: Laws 1998, ch. 200, § 2; 1995, ch. 17, § 1; ANNOTATIONS 
2011, ch, 22, § 2. f 

Cross references. — For cremations, see 61-32-19 Burial plan. — Where the decedent's contract for a re- 
NMSA 1978, served burial plot specified only where the decedent was to 

The 2011 amendment, effective June 17, 2011, autho- be buried, the decedent's surviving spouse alone had the 
rized a person designated on a United States department authority to arrange the details of the decedent's burial 
of defense record of emergency data form to. direct the and had the authority to contract with the cemetery to 
disposition of the remains of a decedent who left no writ- convert the decedent's single plot into a double plot. Hisert 
ten instructions and who died while serving in the armed v. Archdiocese of Santa Fe, 2009-NMCA-042, 146 N.M. 
sation jrletarhtisvonertsiaeaibita Fett 179, 207 P.8d 1156, cert, denied, 2009-NMCERT-004, 146 

The 1995 amendment, effective June 16, 1995, in- N.M. 641, 213 P.3d 791. 


serted "adult" in Subsection B. 
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24-12A-3. Unclaimed bodies and bodies of indigent persons; cremation 
permitted. 


The body of an unclaimed decedent or an indigent person, the disposition of which is the re- 
sponsibility of the county pursuant to the provisions of Chapter 24, Article 13 NMSA 1978, may 
be cremated upon the order of the county official responsible for ensuring the disposition of the 
body or upon the order of any other government official authorized to order the cremation. Absent 
a showing of bad faith or malicious intent, the official ordering the cremation and the person or 
establishment carrying out the cremation shall be immune from liability related to the cremation. 


History: 1978 Comp., § 24-12A-3, enacted by Laws 
1999, ch. 241, § 3. 


ARTICLE 13 
Burial of Indigents 
Sec. Sec. 
24-13-1. Burial or cremation of unclaimed decedents and 24-13-5. Payment of burial or cremation expenses; com- 
of indigents. ; missioners’ liability. 
24-13-2. Persons deemed indigent. 24-13-6. Money from relatives; duty of funeral director. 
24-13-3. Expenses for burial or cremation. 24-13-7. Failure to notify; funeral director's liability. 
24-13-4. Burial after investigation; cost ey opening and 24-13-8. District attorneys to enforce burial act. 


closing grave. 


24-13-1. Burial or cremation of unclaimed decedents and of indigents. 


For the purposes of Chapter 24, Article 13 NMSA 1978, a dead person whose body has not 
been claimed by a friend, relative or other interested person assuming the responsibility for and 
expense of disposition shall be considered an unclaimed decedent. It is the duty of the board of 
county commissioners of each county in this state to cause to be decently interred or cremated the 
body of any unclaimed decedent or indigent person. The county shall ensure that the body is bur- 
ied or cremated no later than thirty days after a determination has been made that the body has 
not been claimed, but no less than two weeks after death. If the body is cremated, the county shall 
ensure that the cremated remains are retained and stored for no less than two years in a manner 
that allows for identification of the remains. After the expiration of two years the cremated re- 
mains may be disposed of, provided the county retains a record of the place and manner of disposi- 
tion for not less than five years after such disposition. 


History: Laws 1939, ch, 224, § 1; 1941 Comp., § 73- estate out of which to defray the cost of his burial, and'‘when 


204; 1953 Comp.,, § 13-2-4; Laws 1999, ch. 241, § 4. 

Cross references. — For disposition of dead bodies 
generally, see Chapter 24, Article 12 NMSA 1978. 

For definitions applicable to provisions of this article, 
see 27-1-1 NMSA 1978. 

The 1999 amendment, effective June 18, 1999, added 
the catchline; added the first.sentence; in the second sen- 
tence, substituted "It is the duty" for "It shall be the duty" 
and "or cremated the body of any unclaimed decedent or in- 
digent person" for "the body of any dead having no visible 


24-13-2, Persons deemed indigent. 


no relative or friend of such decedent will undertake to bury 
him"; and added the third and fourth sentences, 


ANNOTATIONS 


County's responsibility for burial of indigents 
does not rest upon residence of the indigents. 1941-42 Op. 
Att'y Gen. No. 42-4081. 

Am, Jur. 2d, A.L.R. and C.J,S. references. — 22A 
Am. Jur. 2d Dead Bodies § 19. 


A deceased person shall be considered to be an fidigent for purposes of Chapter 24, Article 13 
NMSA 1978 if his estate is insufficient to cover the cost of burial or cremation. 


History: Laws 1939, ch, 224, § 2; 1941 Comp., § 73- 
205; 1953 Comp., § 13-2-5; Laws 1999, ch. 241, § 5. 

The 1999 amendment, effective June 18, 1999, added 
the catchline; and rewrote the section, which formerly 


read "No deceased person shall be considered to be an in- 
digent if there are any sums, no matter how small, with 
which to defray the cost of such burial". 
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24-13-3.. Expenses for burial or cremation. 


If the unclaimed decedent had known assets or property of sufficient value to defray the ex- 
penses of cremation.or burial, invoices for the expenses shall be forwarded to such person or of- 
ficial authorized by law to be appointed administrator of the estate of the decedent, and such per- 
son or official shall pay the expenses out of the decedent's estate. To the extent that the deceased 
person is indigent,.the burial or cremation expenses shall,be borne by the county of residence of 
the deceased person. If the county of residence of the deceased person is not known, the burial or 
cremation expenses shall be borne by the.county in which the body was found. The burial or cre- 
mation expenses may be paid by the county out of the general fund or the county indigent hospital 
claims fund [county health care assistance fund] in an amount up to six hundred dollars ($600) for 
the burial or cremation of any adult or minor. 


History: Laws 1939, ch. 224, § 3; 1941 Comp., § 73- by the county out of the general fund in an amount up to 
206; 1953 Comp., § 18-2-6; Laws 1957, ch. 123, § 1; six hundred dollars ($600) for the burial of any adult or 
1959, ch. 59, § 1; 1987, ch. 274, § 1; 1991, ch. 6, § 1; 1999, minor", 
ch, 241, § 6; 2001, ch. 307, § 1. . The 1991 Riaendmient effective March 9, 1991, re- 

Bracketed material. — The bracketed material was wrote the section following "general fund in", which read 
inserted by the compiler and is not part of the law. "the amount of three hundred dollars ($300) for the burial 

Laws 2014, ch. 79, § 18 provided that all references in of any adult or minor over the age of six years and three 
law to a county indigent hospital claims fund shall be hundred dollars ($300) for the burial of any minor up to 
deemed to be references to a county health; care assis- the age of six years". 
tance fund pursuant to the Indigent Hospital and County 
Health Care Act, effective March 12, S014, ANNOTATIONS 

The 2001 amendment, effective June 15, 2001, in- Commissioners are under duty to pay $100 (now 
Pee county indigent hospital claims fund in the last $600) for burial of indigent Peace, gh particu- 

The 1999 amendment, effective June 18, 1999, re- para, Shap oe) paras to the indigent s pute ee 
wrote the section, which formerly read "The expenses for Am, Jur, 2d, A.L.R. and C.J.8, references. — 25 A 
the burial or cremation of an indigent person may be paid C.J.8. Dead Bodies § 7, 


24-13-4. Burial after investigation; cost of opening and 
closing grave. 


The board of county commissioners after proper investigation shall cause any deceased indigent 
or unclaimed decedent to be decently interred or cremated: The cost to be paid by the county of 
opening and closing a grave shall not exceed six hundred dollars ($600), which sum shall be in ad- 
dition to the sums enumerated in Section 24-18-38 NMSA 1978. 


History: Laws 1939, ch, 224, § 4; 1941 Comp.,, § 73- The 1997 amendment, bifediive June 20, 1997, substi- 


207; 1958 Comp., § 18-2-7; Laws 1957, ch, 128, § 2; tuted "$600" for "$35" and made a stylistic change. 
1997, ch. 116, § 1; 1999, ch. 241, § 7, 

The 1999 amendment, effective June 18, 1999, in- ANNOTATIONS | 
serted "or unclaimed decedent" in the first sentence and Am. dur. 2d, A.L.R. and’C.J.Sereferencess-— 22A 
"to be paid by the county" in the second sentence, ‘Am, Jur. 26DeadiBadias §§ 75, 78 to 81, 


265A C.J.8. Dead Bodies §§ 4(3), 8(4). 


t 


24-13-5. Payment of burial or cremation expenses; commissioners' 
liability. — 


The board of county commissioners of any county within this state may authorize payment for 
the burial or cremation of an indigent person, as defined in Section 24-13-2 NMSA 1978 or of an 
unclaimed decedent, as defined in Section 24-13-1 NMSA 1978. All available assets of the deceased 
shall be used to reimburse the county for the cost of burial or cremation. Should the county be 
required to pay expenses for burial or cremation/of an unclaimed) decedent who has left an estate, 
the estate shall reimburse the county for those expenses. The county commissioners shall be liable » 
either personally or officially to the county they represent in double the amount they have paid 
toward the burial or cremation of a person other than as authorized by this section. 
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History: Laws 1939, ch. 224, § 5; 1941 Comp., § 73- 
208; 1953 Comp., § 13-2-8; Laws 1999, ch. 241, § 8. 

The 1999 amendment, effective June 18, 1999, re- 
wrote the section which formerly read "If the board of 
county commissioners of any county within this state 


VITAL STATISTICS 


24-13-8 


burial of an indigent person when in fact such deceased 
person was known by the board of county commissioners 
to be not an indigent, as above defined, said county com- 
missioners shall be liable either personally or officially 
to the county which they represent in double the amount 
which they have paid". 


shall. pay to any person any sum purporting to be for the 


24-13-6. Money from relatives; duty of funeral director. 


Should any funeral director or other person allowed by law to conduct the business of a funeral 
director accept money from the relatives or friend of a deceased person whom the board of county 
commissioners has determined to be an indigent or an unclaimed decedent, the funeral director 
shall immediately notify the board of county commissioners of the payment or offer for payment, 
and the board of county commissioners shall not thereafter pay for the burial: or cremation in- 
volved, or, if the board of county commissioners has already paid for the burial or cremation, the 
funeral director shall immediately refund the money paid to him by the board of county commis- 
sioners for the burial or cremation. 


History: Laws 1939, ch. 224, § 6; 1941 Comp., § 73- 
209; 1953 Comp., § 13-2-9; Laws 1999, ch. 241, § 9. 


The 1999 amendment, effective June 18, 1999, added 
the catchline and made stylistic changes throughout. 


24-13-7. Failure to notify; funeral director's liability. 


If any funeral director or other person authorized by law to conduct the business of a funeral 
director receives or contracts to receive any money or thing of value from relatives or friends of a 
deceased alleged indigent or unclaimed decedent whose burial or cremation expenses are paid or 
to be paid by the board of county commissioners and fails to notify the board of county commission- 
ers of that fact, the funeral director or other person authorized by law to conduct the business of a 
funeral director shall be liable to the county in an amount double the amount paid or to be paid by 
the board of county commissioners of that county. 


History: Laws 1939, ch. 224, § 7; 1941 Comp., § 73- 
211; 1953 Comp., § 13-2-11; Laws 1999, ch. 241, § 10. 


The 1999 amendment, effective June 18, 1999, added 
the catchline and made stylistic changes throughout. 


24-13-8. [District attorneys to enforce burial act.] 


The various district attorneys of this state are hereby expressly empowered and directed to 
enforce the provisions of this act [24-13-1 through 24-13-8 NMSA 1978] on behalf of the various 
counties which they represent. 


History: Laws 1939, ch. 224, § 8; 1941 eg § 73- 
211; 1953 Comp,, § 18-2-11, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 14 
e e e 
Vital Statistics 
Sec. Sec. 
24-14-1. Short title. 24-14-12. Form and contents of certificates and reports. 
24-14-2. Definitions. 24-14-18. Birth registration, 
24-14-3. Vital records and health statistics bureau; state 24-14-14. Unknown parentage; foundling registration. 
system. 24-14-15. Delayed registration of births. 
24-14-4. State registrar; appointment. 24-14-16, Judicial procedure to establish facts sf birth. 
24-14-5, Duties of state registrar. 24-14-17. New birth certificates following adoption, le- 
24-14-6. Repealed, gitimation and paternity determination. 


24-14-18. Report of induced abortions. 
24-14-19, Adoption of foreign-born; certificate of birth. 
24-14-20. Death registration. 


24-14-7. Appointment and removal of local registrars. 
24-14-8. Duties of local registrar. 
24-14-9 to 24-14-11. Repealed. 
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Sec. Sec, 

24-14-21, Delayed registration of death. 24-14-27, Bisclosiihe of anata 

24-14-22, Reports of spontaneous fetal death. 24-14-28. Copies or data from the:system of vital stdtis- 
24-14-22.1. Certificates of still birth. tics. 

24-14-28. Permits; authorization for final disposition. 24-14-29, Fees for copies en searches. 

24-14-24, Extension of time. .  24-14-29.1.. Day-care fund created; use; appropriation. 
24-14-25. Correction and amendment of vital records. 24-14-30. Duty to furnish information. 


24-14-26. Reproduction of records. 24-14-31. Penalties. 


24-14-1. Short title. 
Chapter 24, Article 14 NMSA 1978 may be cited as the "Vital Statistics Act". 


History: 1953 Comp., § 12-4-23, enacted by Laws ANNOTATIONS © 
1961, ch. 44, § 1; 2013, ch. 188; § 1. 

The 2013 amendiient, affective January 1, 2014, Am. Jur, 2d, A.L,R. and C.J.S. references. — 39 Am. 
added the NMSA chapter and article for the Vital Sta- Jur, 2d Health § 51, 
tistics Act; and at the beginning of the sentence, deleted Official death certificate as evidence of cause of death in 
"This act" and added "Chapter 24, Article 14 NMSA 1978". civil or criminal action, 21. A.L.R.3d 418. 


389A C.J.S, Health and Environment § 41. 


24-14-2. Definitions. 


As used in the Vital Statistics Act: 

A. "vital statistics" means the data derived from certificates and reports of birth, death, spon- 
taneous fetal death and induced abortion and related reports; 

B. . "system of vital, statistics" includes the registration, collection, cschininies ai asco diiesti 
and certification of vital records and related activities, including the tabulation, analysis and pubk 
lication of statistical data derived from these records; 

C, "filing" means the presentation of a certificate, report or other sched of a birth, death, spon- 
taneous fetal death or adoption for registration by the bureau; 

D. "registration" means the acceptance by the bureau and the incorporation in its official 
records of certificates, reports or other records provided for in the Vital Statistics Act of births, 
deaths, spontaneous fetal deaths, adoptions and legitimations; a 

E. "live birth" means the complete expulsion or extraction from its mother of a product of hu- 
man conception, irrespective of the duration of pregnancy, which after the expulsion or extraction 
breathes or shows any other evidence of life such as beating of the heart, pulsation of the umbilical 
cord or definite movement of voluntary muscles, whether or not the umbilical cord has been cut or 
the placenta i is attached; 

F, "spontaneous fetal death" means death prior to the eoniplats expulsion or extraction fam 
its mother of a product of human conception, irrespective of the duration of pregnancy, results in 
other than a live birth and that is not an induced abortion; and death is indicated by the fact that, 
after the expulsion or extraction, the fetus does not breathe or show any other evidence of life, such 
as beating of the heart, pulsation of the umbilical cord or definite movement of voluntary muscles; 

G. "dead body" means a human body, or parts of such body or bones thereof other than skeletal 
remains that can be classified as artifacts, dead within the meaning of Section 12-2-4 NMSA 1978; 

H. "final disposition" means the burial, interment, cremation, entombment, pulverization or 
other authorized disposition of a dead body or fetus; 

I. "department" means the department of health; 

J. "court" means a court of competent jurisdiction; 

K. "state registrar” means the designated employee of the bureau; 

L, "vital records" means certificates of birth and death; 

M. “induced abortion" means the purposeful interruption of pregnancy with the intention 
other than to produce a live-born infant; 

N. "physician" means a person authorized or licensed to practice medicine or OnPOR HY, pur- 
suant to the laws of this state; 

O. "institution" means any establishment, public or private: 

(1) that provides in-patient medical, surgical or diagnostic care or treatment; 
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(2) that provides nursing, custodial or domiciliary care; or 
(3) to which persons are committed by law; and 
P. "bureau" means the vital records and health statistics bureau of the department. 


History: 1953 Comp., § 12-4-24, enacted by Laws The 2009 amendment, effective January 1, 2010, in 


1961, ch. 44, § 2; 1973, ch. 264, § 1; 1977, ch. 206, § 1; Subsection I, changed "health and environment depart- 

1977, ch. 253, § 26; 1981, ch. 809, § 1; 2009, ch. 215, ment" to "department of health"; in Subsection K, changed 

§ 10. "health division of the health and environment" to "bu- 
Cross references. — For department of health, see 9- reau"; and added Subsection P. 

7-4 NMSA 1978. 


24-14-3. Vital records and health statistics bureau; state system. | 


There is established in the department a vital records and health statistics bureau" for the 
purpose of installing, maintaining and operating a system of vital statistics throughout this state 
and carrying out all regulations relating to vital records and health statistics established by the 
department... “} ts 


History: 1953 Comp., § 12-4-25, enacted by Laws The 2009 amendment, effective January 1, 2010, de- 
1961, ch. 44, § 3; 1973, ch. 264, § 2; 1977, ch. 253, § 27; leted "health services division of the" before "department" 
1981, ch. 309, § 2; 2009, ch. 215, § 11. and changed "vital statistics bureau" to "vital records and 


health statistics bureau". 


24-14-4. State registrar; appointment. 


The secretary of the department shall appoint the state registrar in accordance with the provi- 
sions of the pecspanel Act banter 10, Article 9 NMSA 1978], 


Histors 1953 nl + § 12-4-26, enacted by Laws The 2009 amendment, effective January 1, 2010, 
1961, ch. 44, § 4; 1973, ch. 264, § 3; 2009, ch. 215, § 12. » changed "director" to "secretary". 


24-14-5, Duties of state registrar. 


A. The state registrar shall: 

(1) administer and enforce the Vital Statistics Act and’regulations issued pursuant to it 
and issue instructions for the efficient administration of the system of vital records and health 
statistics; 

(2) direct and supervise the system of vital records and, health statistics and be custodian 
of its records; 

(3) direct, supervise and control the activities of all public employees, other than hospital 
employees, when they are engaged in activities pertaining to the operation of the system of vital 
records and health statistics; | 

(4) prescribe, with the approval of the department and after consultation with medical 
records professionals in the state, furnish and distribute such forms as are required by the Vital 
Statistics Act; 

(5). prepare and publish reports of vital records and health statistics of this state and such 
other reports as may be required by the department; 

(6) conduct training programs to promote uniformity of policy and procedures throughout 
the state; and 

(7). provide to local health agencies copies of or data derived from certificates and reports 
required under the Vital Statistics Act as determined necessary for local health planning and pro- 
gram activities. The copies or data shall remain the property of the bureau, and the uses that may 
be made of them shall be prescribed by the state registrar. 

B. The state registrar may establish or designate offices in the state to aid in the efficient 
administration of the system of vital records and health statistics and may delegate such func- 
tions and duties vested in the state registrar to employees of the bureau and to employees of 
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any office of the state or political subdivision designated to aid in administering the Vital Sta- 
tistics Act. 


History: 1958 Comp., § 12-4-27, enacted by Laws The 2009 amendment, effective January 1, 2010, in 


1961, ch. 44, § 5; 1973, ch. 264, § 4; 1977, ch, 253, § 28; - Subsection A changed "system of vital statistics" to "sys- 


1981, ch. 309, § 3; 2009, ch. 215, § 13. tem of vital records and health statistics". 


24-14-6. Repealed. 


Repeals. — Laws 1981, ch. 309, § 26, repealed 24-14-6 
NMSA 1978, as enacted by Laws 1961, ch. 44, § 6, relating 
to registration districts, effective March 21, 1981. 


24-14-7. Appointment and removal of local registrars. 


The state registrar: 

A. may appoint local registrars in order to carry out the provisions of the Vital Statistics Act; 
and | 

B. may remove local registrars for reasonable cause. 


History: 1953 Comp., § 12-4-29, enacted by Laws 
1961, ch. 44, § 7; 1981, ch. 309, § 4. 


24-14-8. Duties of local registrar. 


The local registrar shall: 

A. administer and enforce the provisions of the Vital Statistics Act and instructions, rules and 
regulations issued pursuant thereto; 

B. require that certificates be completed and filed in accordance with the Vital Statistics Act 
and the rules and regulations issued pursuant thereto; and 

C, transmit to the state registrar bimonthly, or more frequently when directed by that official, 
the certificates, reports or other returns filed with him. 


History: 1958. Comp., § 12-4-30, enacted by Laws 
1961, ch. 44, § 8; 1981, ch. 309, § 5. 


24-14-9 to 24-14-11. Repealed. 


Repeals. — Laws 1981, ch. 309, § 26, repealed 24-14-9 to, the subregistrar and insufficiency of county funds, ef- 
to 24-14-11 NMSA 1978, as enacted by Laws 1961, ch. 44, fective March 21, 1981. 
§ 11, relating to the compensation of, and payment of fees 


24-14-12. Form and contents of certificates and reports. 


A. In order to promote and maintain uniformity in the system of vital records and health sta- 
tistics, the forms of certificates, reports and other returns required by the Vital Statistics Act or 
by regulations adopted pursuant to that act shall include as a minimum the items recommended 
by the federal agency responsible for national vital records and health statistics, subject to the ap- 
proval of modifications by the department. 

B. Each certificate, report and other document required to be registered under the Vital Statis- 
tics Act shall be on a form or in a format prescribed by the state registrar. 

C. All vital records shall contain the date received for registration. 

D. Information required in certificates or reports required or authorized by the Vital Statistics 
Act may be filed and registered by photographic, electronic or other means as prescribed by the 
state registrar; provided that certificates shall be filed and registered by either physical or photo- 
graphic means. 
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History: 1953 Comp., § 12-4-34, enacted by Laws The 2009 amendment, effective January 1, 2010, in 
1961, ch. 44, § 12; 1973, ch. 264, § 7; 1977, ch. 253, § 31; Subsection A changed "system of vital statistics" to "sys- 
1981, ch. 309, § 6; 2009, ch. 215, § 14. tem of vital records and health statistics". 


24-14-13. Birth registration. 


A. A certificate of birth for each live birth that occurs in this state shall be filed with the bu- 
reau or as otherwise directed by the state registrar within ten days after the birth and shall be 
registered if it has been completed and filed in accordance with this section. When a birth, how- 
ever, occurs on a moving conveyance, a birth certificate shall be registered in this state and the 
place where the child is first removed shall be considered the place of birth. 

B.. When a birth occurs in an institution, the person in charge of the institution or the person's 
designated representative shall obtain the personal data, prepare the certificate of birth, secure 
the signatures required and file it as directed in this section. The physician or other person in at- 
tendance shall certify the medical information required by the certificate of birth within ten work- 
ing days after the birth in accordance with policies;established by the institution where the birth 
occurred. The person in charge of the institution or the person's designee shall complete and sign 
the certificate of birth. 

C,..When a birth occurs outside an institution, the certificate of birth shall be prepared and 
filed by one of the following in the indicated order of priority: 

(1) the physician in attendance at or immediately after the birth; 

(2) any other person in attendance at or immediately after:the birth; or 

(3) the father, the mother or, in the absence of the father and the inability of the mother, 
the person in charge of the premises where the birth occurred. 

D. If the mother was married at the time of either conception or birth, the name of the hus- 
band shall be entered on the certificate of birth as the father of the child, unless paternity has 
been determined pursuant to Subsection F or G of this section or by a court, in which case the 
name of the father as determined pursuant to Subsection F or G of this section or by the court 
shall be entered. 

E. Ifthe mother was not married at the time of either conception or birth, but the mother 
and father have signed under penalty of perjury an acknowledgment of paternity on a form pro- 
vided by the bureau pursuant to the New Mexico Uniform Parentage Act [40-11A-101 through 
40-11A-903 NMSA 1978], the father's name, date of birth and social security number shall be 
entered on the acknowledgment of paternity. The name of the father shall not be entered on the 
certificate of birth without such a written acknowledgment of paternity signed under penalty 
of perjury by the mother and the person to be named as the father, unless a determination of 
paternity has been made by a court, in which case the name of the father as determined by the 
court shall be entered. 

F. Ator before the birth of a child to an unmarried woman, the person in charge of the institu- 
tion, a designated representative, the attending physician or midwife shall: 

(1) provide an opportunity for the child's mother and father to sign under penalty of per- 
jury an acknowledgment of paternity on a form provided by the bureau pursuant to the New 
Mexico Uniform Parentage Act. The completed acknowledgment of paternity shall be filed with the 
bureau. The acknowledgment shall contain or have attached to it: 

(a) astatement by the mother consenting to the assertion of paternity; 

(b) astatement by the father that he is the father of the child; 

(c) written information, furnished by the human services department, explaining the 
implications of signing, including legal parental rights and responsibilities; and 

(d) the social security numbers of both parents; and 

(2) provide written information, furnished by the human services department, to the 
mother and father, regarding the benefits of having the child's paternity established and of the 
availability of paternity establishment services and child support enforcement services. 

G. Ifa married mother claims that her husband is not the father of the child, the husband 
signs under penalty of perjury a denial of paternity on a form provided by the bureau pursuant 
to the New Mexico Uniform Parentage Act and the non-husband agrees that he is the father, an 
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acknowledgment of paternity may be signed under penalty of perjury by the mother and the non- . 
husband. Upon filing the acknowledgment of paternity and the denial of paternity with the bu- 
reau, the name of the non-husband shall be entered on the certificate of birth as the father. 

H. Pursuant to an interagency agreement for proper reimbursement, the bureau shall make 
available to the human services department the birth certificate, the mother's and father's social 
security numbers and paternity acknowledgments or denials. The human services department 
shall use these records only in conjunction with its duties as the state IV-D agency responsible for 
the child support program under Title IV-D of the federal Social Security Act. 

I. Each party shall be provided with copies of any acknowledgment of paternity and any re- 
lated denial of paternity. ~ 

J. The forms of acknowledgment of paternity and denial of paternity furnished by the bureau 
shall comply with the requirements of the New Mexico Uniform Parentage Act and shall be pro- 
vided in English and in Spanish. 


History: 1953 Comp., § 12-4-35, enacted by Laws of Paragraph (1) of Subsection F, changed "sworn state- 
1961, ch. 44, § 13; 1981, ch. 309, § 7; 1993, ch. 287, he 1;.. >». ment" to "statement"; in Subparagraph (b) of Paragraph 
2009, ch. 215, § 15. (1) of Subsection, F deleted "natural" before "father"; in 

Cross references, — For. issuance of new birth cer- Subsection G, in the first sentence, after "the husband", 
tificates following adoptions, legitimations and paternity deleted "agrees that he is not the father" and added 
determinations, see 24-14-17 NMSA 1978, “signs under penalty of perjury a denial of paternity 

For requirement for reporting on birth certificate. ,._,on a form provided by.the bureau pursuant to the New 
whether blood test for syphilis taken from mother, see 24- Mexico Uniform Parentage Act"; changed "the putative 
1-11 NMSA 1978. father" to "the non-husband"; after “of paternity may be 

For Title IV-D of the federal Social’ Security Act,’ see 42 signed"; ‘added "under penalty of perjury"; and changed 
U.S.C, § 651-et seq, "respective parties and duly notarized" to "mother and 

The 2009 amendment, effective January L 2010, the non-husband"; and in the second sentence, after 
changed "certificate" to \eartificate of birth"; in Subsec ~ . "Upon filing", deleted "this affidavit" and added "the ac- 
tion D, in the’ first sentence, after "name of the father knowledgment of paternity and the denial of paternity"; 
as determined", added "pursuant.to Subsection F or G in Subsection H, inthe first sentence, after "paternity 
of this section or"; in Subsection EH, after "conception or acknowledgments", added "or denials"; and added, Sub- 
birth, but the" added "mother and", after "mother and sections I and J. 
father have signed", added "under penalty of perjury"; - The 1993 amendment, effective June 18,1993, ‘in- 
between "acknowledgment of paternity" and "the fa- serted "of the public health division of the department" 
ther's name", changed "as provided by this section" to in the first sentence of Subsection A; inserted "or G" in 
"on a form provided by the bureau pursuant to the New Subsection D; added the language beginning "but the 
Mexico Uniform Parentage Act"; in the second sentence, ‘father has signed" to the end of the first sentence of 
after."certificate of birth without", deleted "the. written Subsection E; added Subsections F and H, redesignat- 
consent of" and added "such a written acknowledgment ing former Subsection F as Subsection G; substituted 
of paternity signed under penalty of perjury by"; in "acknowledgment" for "affidavit" in the first sentence 
Paragraph (1) of Subsection F, changed "natural father and inserted “of birth" in the second sentence, in Sub- 
to complete an. acknowledgement of paternity" to "father section G; and made stylistic changes in Subsections D, 
to sign under penalty of perjury an acknowledgment of EK, and G, 
paternity on a form provided by the bureau pursuant to © " 
the New Mexico Uniform Parentage Act"; in the second ANNOTATIONS 
sentence, after "The completed", deleted "affidavit" and Am, Jur, 2d, A.L.R. and C.5S. references. — 39 Am 
added "acknowledgment of paternity"; and changed "vi- Jur. 2d. Health, 8 106. 
tal statistics bureau of the public health division of the 39A C. J. S. Health and Environment § 41. 


department" to "bureau"; in Subparagraphs (a) and (b) 


24-14-14. Unknown parentage; foundling registration. 


A. Whoever assumes the custody of a living infant of | unknown parentage shall report on a 
form and in the manner prescribed by the state registrar within ten days the following informa- 
tion: 

(1) the date and place of finding; © 
(2) sex, color or race and approximate age of child; | | 
(3) name and address of the person or institution with whom the child has been placed for 
care; ; 
(4) name given to the child by the custodian; and 
(5) other data required by the state registrar. 
B. A report registered under this section constitutes the certificate of birth for the infant. 
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C. Ifthe child is subsequently identified and a standard certificate of birth can be established, 
any report registered under this section shall be sealed and may be opened only by order of the 
district court or as provided by regulation. 


History: 1953 Comp., § 12-4-36, enacted by Laws 
1961, ch. 44, § 14; 1981, ch. 309, § 8. 


24-14-15. Delayed registration of births. 


A. When the birth of a person born in this state has not been registered, a certificate may be 
filed‘in accordance with regulations of the department. The certificate shall be registered subject 
to evidentiary requirements prescribed by regulation to substantiate the alleged facts of birth. 

B. Certificates of birth registered one year or more after the date of birth shall show on their 
face the date of the delayed registration. 

C. Asummary statement of the evidence submitted 1 in support of the per kes registration 'shall 
be endorsed on the certificate. 

D. When an applicant does not submit the: minimum documentation refine in the regula- 
tions for delayed registration or when the state registrar finds reason to question the validity or 
adequacy of the‘certificate or the documentary evidence, the state registrar shall not register the 
delayed certificate and shall advise the applicant of the reason for this action. 

EK. The department may by regulation provide for the denial of an application for delayed reg- 
istration which is not actively prosecuted. 


History: 1953 Comp., § 12-4-37, enacted by Laws | 
1961, ch. 44, § 15; 1981, ch. 309, § 9. 


24-14-16. Judicial procedure to establish facts of birth. 


A. Ifa delayed certificate of birth is rejected under the provisions of Section 24-14-15 NMSA 
1978, a petition may be filed with a court for an order establishing a record of the date and place of 
the birth and the parentage of the person whose! birth is to be registered. 

B. The petition shall allege that: 

(1) the person for whom a delayed certificate of birth is sought was born in this state; 

(2) no record of birth of the person can be found in the bureau; 

(3) diligent efforts by the petitioner have failed to obtain the evidence required in accor- 
dance with Section 24-14-15 NMSA 1978; 

(4) the state registrar has refused to register a delayed pertinent of birth; and 

(5) any other allegations as may be required. 

C. The petition shall be accompanied by a statement of the registration official made in accor- 
dance with Section 24-14-15 NMSA 1978 and all documentary evidence that was submitted to the 
registration official in support of the registration. The petition shall be sworn to by the petitioner. 

D. The court shall fix a time and place for hearing the petition and shall give the registration 
official who refused to register the petitioner's delayed certificate of birth ten days' notice of the hear- 
ing. The official or the official's authorized representative may appear and testify in the proceeding. 

E. Ifthe court finds from the evidence presented that the person for whom a delayed certificate 
of birth is sought was born in this state, it shall make findings as to the place and date of birth, par- 
entage and other findings as the case may require and shall issue an order to establish a record of 
birth. This order shall include the birth data to be registered, a description of the evidence presented 
in the manner prescribed by Section 24-14-15 NMSA 1978 and the date of the court's action. 

F. The court shall determine the parent-child relationship of the mother and father pursuant 
to the New Mexico Uniform Parentage Act [40-11A-101 through 40-11A-903 NMSA 1978]. 

G. The clerk of the court shall forward each order to the state registrar not later than the 
tenth day of the calendar month following the month in which it was entered. The order shall be 
registered by the state registrar and shall constitute the record of birth from which copies may be 
issued in accordance with Sections 24-14-28 and 24-14-29 NMSA 1978. 
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History: 1953 Comp.,'§ .12-4-38, enacted by Laws 


HEALTH AND SAFETY 


24-14-18 


The 2009 amendment, effective ieseaty 1, 2010, 
added Subsection Es 


1961, ch. 44, § 16; 1981, ch. 309, § 10; 2009, ch. 215, 
§ 16. | 


24-14-17. New birth certificates following adoption, legitimation and 
paternity determination. 


A. The state registrar shall establish a new certificate of birth for a person born in this state 
when he receives the following: 

(1). a report of adoption as provided inthis section, a report of adoption prepared and 
filed in. accordance. with the laws of another state or country or a certified copy of the decree of 
adoption together with the information necessary to identify the original certificate of birth and 
to establish a new certificate of birth; except.that a new certificate.of birth:shall not be estab- 
lished if so requested by the court decreeing the adoption, the adoptive navente or the adopted 
person; or 

(2) a request that a new certificate of birth be piesbliahed and euinicnces as, required by 
regulation proving that the person has been legitimated or that, a court.has determined the pater- 
nity of the person. 

B. . When a new. certificate. of, birth, is established, the actual place cui date of birth shall be 
shown. It shall be substituted for the original certificate of birth. Thereafter, the original certifi- 
cate and the evidence of adoption, paternity determination or legitimation shall not, be subject to 
inspection except upon order of a court or in accordance with the provisions of Section, 24-14-13: 
NMSA 1978 or in the case of a single adoptive parent. 

C. Upon receipt of notice of annulment of adoption, the original certificate of: birth shall be 
restored to its place in the files, and the new certificate and evidence shall not be subject to inspec- 
tion except upon order of a court. 

D. Ifno certificate of birth is on file for the person for whom a new certificate is to.be estab- 
lished under this section, a delayed certificate of birth shall be filed with the state registrar as 
provided in Section 24-14-15 NMSA.1978 before a new certificate of birth is established. 

E. For each adoption decreed by a court in this state, the court shall require the preparation 
of a report of adoption on a form prescribed and furnished by the state registrar. The report shall 
include such facts as are necessary to locate and identify the certificate of birth of the person 
adopted, shall provide:information necessary to establish.a new certificate of birth of the person 
adopted and shall identify the order of adoption and be certified by the clerk of the court. 


History: 1953 Comp., § 12-4-39, enacted by Laws in Subsection B, inserted "or in accordance with the provi- 


1961, ch. 44, § 17; 1973, ch. 264, § 8; 1981, ch. 309, § 11; 
1998, ch. 287, § 2. 

Cross references. — For registration of births gener- 
ally, see 24-14-13 to 24-14-15 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, deleted "foreign" after "another state or" in 


sions of Section 24-14-13 NMSA 1978" i in the second sen- 
tence, 


‘ANNOTATIONS 


Am, Jur, 2d, A‘-L.R. and C.J.S. references. — Valid- 
ity and application of statute authorizing change in record 


Paragraph (1) and inserted "of birth" in Paragraph (2), and: of birthplace of adopted child, 14 A.L.R.4th 739, 


24-14-18. Report of induced abortions. 


A. Each induced abortion which occurs in this state shall be reported to the state registrar 
within five days by the person in charge of the institution in which the induced abortion was 
performed. If the induced abortion was performed outside an institution, the attending physician 
shall prepare and file the report. 

B. The reports required under this section are statistical reports to be used only for medi- 
cal and health purposes and shall not be incorporated into the permanent official records of 
the system of vital statistics. The report shall not include the name or address of the patient 
involved in the abortion. The department shall not release the name or address of the physician 
involved in the abortion. A schedule for the disposition of these reports shall be provided for by 
regulation. 
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History: 1953 Comp., § 12-4-39.1, enacted by Laws 1953 Comp. instead. Chapter 223 was compiled as 24-14- 
1977, ch. 206, § 2; 1981, ch. 309, § 12. 19 NMSA 1978. 
Compiler's notes, — Inasmuch as both Laws 1977, ch. 
206, § 2, and Laws 1977, ch. 223, § 1, enacted a new 12-4- ANNOTATIONS 
39.1, 1953 Comp., though dealing with different matters, ert 
the provision in Chapter 223 was compiled as 12-4-39.2, Abortion eauiskt mies meat hei aid dae rsh 


24- 14-19. Adoption of foreign-born; Gortifidaté of birth: 


A. The state registrar shall establish a certificate of birth for a person of foreign birth adopted 
under New Mexico law when the registrar receives: 
(1) acertified copy of a judgment of adoption granted by the court; 
(2) an order issued by the court to establish a;certificate of birth for that adopted person; 
and be Ficre bs, 
(3) any other evidence as provided in Section 24-14-17 NMSA 1978 necessary to establish 
a new certificate of birth. 

B. The certificate of birth established under this section shall be on a form prescribed by the 
state registrar and shall show the probable:country of birth, pursuant to the findings of the court, 
and shall state that the certificate is not, evidence of United States, citizenship. 


History: 1953 Comp., § 12-4-39.1, enacted by ee. as 12-4-39.2, 1953 Comp., since there already existed a 


1977, ch. 223, § 1; 1981, ch. 309, § 13. 12-4-39.1, 1953 Comp, See compilers notes under 24-14-18 
Compiler's notes. — Although this section was en- NMSA 1978. 


acted as 12-4-39.1, 1953 Comp.; it was originally compiled’ 


24-14-20. Death registration. 


A. A death certificate for each death that occurs in this state shall be filed within five days 
after the death and prior to final disposition. The death certificate shall be registered by the state 
registrar if it has been completed and filed in accordance with this section, subject to the exception 
provided in Section 24:14-24 NMSA 1978; provided that: 

(1) if the place of death is unknown but the dead body i is found in this state, a death cer- 
tificate shall be filed with a local registrar within ten days after the occurrence. The place where 
the body is found shall be shown as the place of death. If the date of death is unknown, it shall be 
approximated by the state medical investigator; and 

(2), if death occurs in a moving conveyance in the United States and the body is’first re- 
moved from the conveyance in this state, the death shall be registered in this state and the place 
where the body is first removed shall be considered the place of death. When a death occurs on 
a moving conveyance while in international waters or air space or in a foreign country or its air 
space and the body is first removed from the conveyance in this state, the death shall be registered 
in this state, but the certificate shall show the actual place of death insofar as can be determined 
by the state medical investigator. 

B. The funeral service practitioner or person acting as a funeral service practitioner who first 
assumes custody of a dead body shall: 

(1) file the death certificate; 

(2) obtain the personal data from the next of kin or the best qualified person or source 
available; and 

(3) obtain the medical certification of cause of death. 

C. ‘The medical certification shall be completed and signed within forty-eight hours after death 
by the physician or nurse practitioner in charge of the patient's care for the illness or condition 
that resulted in death, except when inquiry is required by law. Except as provided in Subsection D 
of this section, in the absence of the physician or nurse practitioner, or with the physician's or the 
nurse practitioner's approval, the medical certification may be completed and signed by the physi- 
cian's associate physician or the nurse practitioner's associate nurse practitioner, the chief medical 
officer of the institution in which death occurred or the physician who performed an autopsy on 
the decedent; provided that the individual has access to the medical history of the case and views 
the deceased at or after death and that death is due to natural causes. 
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D.. Unless there is reasonable cause to believe that the death is not due to natural causes, a 
registered nurse employed by a nursing home may pronounce the death of a resident of the nurs- 
ing home and a registered nurse employed by a hospital may pronounce the death of a patient of 
the hospital. The nurse shall have access to the medical history of the case and view the deceased 
at or after death, and the individual who completes the medical certification shall not be required 
to view the deceased at or after death. The death shall be pronounced pursuant to procedures or 
facility protocols prescribed by the hospital for patients or by the physician who is the medical 
director of the nursing home for residents. The procedures or facility protocols shall ensure that 
the medical certification of death is completed in accordance with the provisions of Subsection C 


of this section. 
E. For purposes of this section: 


(1) "hospital" means a public hospital, profit or nonprofit private hospital or a general or 
special hospital that is licensed as a hospital by the department of health; 

(2) "nurse practitioner" means a registered nurse who is licensed by the board of nursing 
for advanced practice as a certified nurse practitioner and whose name and pertinent information 
are entered on the list of certified nurse practitioners maintained by the board of nursing; and 

(3) "nursing home" means any nursing institution or facility required to be licensed under 
state law as a nursing facility by the public health division of the department of health, whether 
proprietary or nonprofit, including skilled nursing home facilities. 

F. When death occurs without medical attendance as set forth in Subsection C or D of this sec- 
tion or when death occurs more than ten days after the decedent was last treated by a physician, 
the case shall be referred to the state medical investigator for investigation to determine and cer- 


tify the cause of death. 


G. An amended death certificate based on an anatomical observation shall be filed within 


thirty days of the completion of an autopsy. 


History: 1953 Comp., § 12-4-40, enacted by Laws 
1961, ch. 44, § 18; 1973, ch. 264, § 9; 1981, ch. 309, § 14; 
1995, ch, 104, § 1; 2001, ch. 83, § 1; 2009, ch. 29, § 1. 

Cross references. — For extension of time for regis- 
tration, see 24-14-24 NMSA 1978, 

For medical investigations of deaths, see Chapter 24, 
Article 11 NMSA 1978. 

For disposition of dead bodies, see Chapter 24, Article 
12 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in 
Subsection C, added "nurse practitioner"; in Subsection 
E, deleted former Paragraph (1), which defined "nursing 
home"; and in Subsection E, added Paragraphs (2) and (3). 

The 2001 amendment, effective June 15, 2001, in- 
serted the provision that a registered nurse employed by 
a hospital may pronounce the death of a patient in cer- 
tain circumstances in Subsection D; and in Subsection E, 
inserted the Paragraph (1) designation and added Para- 
graph (2). 


The 1995. amendment, effective June 16, 1995, in- 
serted the proviso at the beginning of the second sentence 
of Subsection C, added Subsections D and E, redesignated 
former Subsections D and E as Subsections F and G, sub- 
stituted "Subsection C or D" for "Paragraph C" in Subsec- 
tion F, and made minor stylistic changes throughout the 
section. 


ANNOTATIONS 


Issuance of copies by county clerk. — County clerks 
may not issue copies of death certificates on file in their 


._ office unless the vital statistics bureau promulgates reg- 


ulations authorizing it or unless the legislature amends 
this article to grant county clerks such authority. 1988 Op. 
Att'y Gen, No. 88-01. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur, 2d Health § 106. 

Official death certificate as evidence of cause of death in 
civil or criminal action, 21 A.L.R.3d 418, 

39A C.J.S, Health and Environment § 41, 


24-14-21. Delayed registration of death. 


A. When a death occurring in this state has not, been registered, a certificate may be filed in ac- 
cordance with regulations of the board of medical investigators. The certificate shall be registered 
subject to evidentiary requirements as prescribed by regulation to substantiate the alleged facts 


of death. 


B... Certificates of death registered one year or more after the date of death shall be marked 
"delayed" and shall show on their face the date of the delayed. registration. 


History: 1953 Comp., § 12-4-41, enacted by Laws 
1961, ch. 44, § 19; 1973, ch. 264, § 10; 1981, ch. 309, 
§ 15. . 


Cross references, — For medical investigations of 
deaths generally, see Chapter 24, Article 11 NMSA 1978. 
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24-14-22. Reports of spontaneous fetal death. 


A. Each spontaneous fetal death that occurs in this state after the fetus has attained a ges- 
tational age of at least twenty weeks, or if gestational age is unknown when the fetus weighs not 
less than three hundred fifty grams, shall be reported to the state registrar within ten days of fetal 
death with the bureau or as the state registrar directs. 

B. The state registrar shall incorporate registrations of fetal death into the vital records of the 
bureau. 

C. When a spontaneous fetal death required to be reported by this section occurs in an institu- 
tion, the person in charge of the institution or the designated representative of that person shall 
report the spontaneous fetal death and shall advise the woman who delivered under circumstances 
in which spontaneous fetal death occurred, or a family member whom the woman designates, of 
the option to request a report of spontaneous fetal death and a certificate of still birth. 

D. When a spontaneous fetal death for which a report of spontaneous fetal death is required 
occurs on a moving conveyance and the fetus is first removed from the conveyance in this state, 
the fetal death shall be reported in this state. The place where the fetus was first removed from 
the conveyance shall be considered the place of fetal death. 

E. When a spontaneous fetal death required to be reported by this section occurs and the place 
of the spontaneous fetal death is unknown, the place where the dead fetus was found shall be con- 
sidered the place of spontaneous fetal death. 

F. When a spontaneous fetal death required to be reported ” this section occurs without medi- 
cal attendance at or immediately after the delivery or when inquiry is required by law, the state 
medical investigator shall investigate the cause of fetal death and shall prepare and file the report. 

G. The name of the woman who delivered under circumstances in which a spontaneous fetal 
death occurred and, if the woman requests it, the name of the father or second parent shall be en- 
tered on the spontaneous fetal death report in accordance with the provisions of Section 24-14-13 
NMSA 1978. 

H. When a spontaneous fetal death occurs, the state registrar shall record the name of the fe- 
tus upon the registration of spontaneous fetal death when requested by the woman who delivered 
under circumstances in which the spontaneous fetal death occurred, or when requested by a fam- 
ily member whom the woman designates. 

I. A delayed registration of spontaneous fetal death may be filed in accordance with Section 24- 
14-21 NMSA 1978; provided that the woman who delivered under circumstances in which a spon- 
taneous fetal death occurred, or a family member whom the woman designates, may present a 
copy of the report of spontaneous fetal death or other medical records by the woman's health care 
provider, who attended the delivery or who has received the woman's medical records as they per- 
tain to the delivery, to' substantiate the alleged facts of the rica vb fetal death as the state 
registrar establishes by rule. 

J. When the bureau has in its files a registration of sponteviedus fetal death or receives evi- 
dence of a spontaneous fetal death, the state registrar shall produce a copy of a report of sponta- 
neous fetal death upon the request of the woman who delivered under circumstances in which a 
spontaneous fetal death occurred; or upon the request of a family member whom the woman des- 
ignates, without regard to the date on which a report of spontaneous fetal death was filed or when 
the spontaneous fetal death was registered. 

K. For purposes of this section, "still birth" means an unintended, intrauterine spontaneous 
fetal death that occurs: 

(1) after the fetus has attained a gestational age of at least twenty weeks; or 
(2) when the fetus has attained a weight of not less than three hundred fifty grams, if ges- 
tational age is unknown. 


History: 1953 Comp., § 12-4-42, enacted by Laws fetal deaths; deleted former Subsection A, which required 

1961, ch. 44, § 20; 1981, ch. 309, § 16; 2018, ch. 183, § 2. that a spontaneous fetal death, where the fetus weighed 

Cross references. — For extension of time for filing five hundred grams or more, be reported to the state reg- 

certificate, see 24-14-24 NMSA 1978. ister; deleted former Subsection B, which required that 

The 2013 amendment, effective January 1, 2014, re- an institution in which a dead fetus was delivered file a 

quired registration of fetal death for certain spontaneous report; added Subsections A through C; in Subsection D, 
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in the first sentence, after "a spontaneous fetal death", 
added "for which a report of spontaneous fetal death is re- 
quired", after "conveyance in this state" deleted "or when 
a dead fetus is found in this state and the place of fetal 
death is unknown" and in the second sentence, after "re- 


move from the.conveyance", deleted "or the dead fetus was rs 


found"; added Subsection E, in Subsection G, after "The 


HEALTH AND SAFETY 


24-14-23 


name of the", deleted "parents" and added "woman who 
delivered under circumstances in which a spontaneous fe- 
tal death occurred and, if the woman requests it, the name 
of the father or second parent"; deleted former Subsection 
F, which required that all reports of fetal deaths be com- 
pleted within ten days after the death; and added Subsea 
tions H through K. 


24-14-22.1. Certificates of still birth. 


A. The state registrar shall establish a:certificate of still birth. A person required to report:a 
spontaneous fetal death shall inform a woman who has delivered under circumstances in which a 
spontaneous fetal death has occurred, or a family member whom the woman designates, that the 
report of spontaneous fetal death and acertificate of still birth are available from the bureau upon 
request. Upon the request of a woman whodelivered under circumstances:in which a spontaneous 
fetal death occurred, or the request of a family member whom the woman designates, a certificate 
of still birth shall be completed and filed in accordance with Section 24-14-13 NMSA 1978. 

B. Notwithstanding the provisions of Subsection A of this section, and upon the request of a 
woman who delivered under circumstances in which:a spontaneous fetal death occurred, or the 
request of a family member whom the woman designates, the state registrar shall issue a certifi- 
cate of still birth without regard to the date on which a report of spontaneous fetal death was filed, 
when the spontaneous fetal death was registered or when a report of spontaneous fetal-death was 
issued. 

C.. Acertificate of still birth shall inclabclec 

(1). the following sentence: "THIS CERTIFICATE OF STILL BIRTH CANNOT BE USED 
AS PROOF OF A LIVE BIRTH, FOR IDENTIFICATION OR FOR ANY OTHER PURPOSE."; and 
(2) only those of the following that are requested by the woman who delivered undér cir- 
cumstances in which a spontaneous fetal death occurred: 
(a) the sex of the still-born fetus; 
(b) the record number of the:report.of spontaneous fetal death; 
(c).. the date and time of delivery; 
(d) the county of delivery; or 
(e) the full name, birth date and birthplace of fas woman rani i aliioned under cir- 
cumstances in which a spontaneous fetal death occurred; 

D. Upon the request of the woman who delivered under circumstances:in which a mares 
fetal death occurred, the certificate of still birth shall include a name for the fetus delivered. under 
circumstances in which the spontaneous fetal death occurred. 

EK. Acertificate of still birth shall not be used to calculate live birth eta tiatics: 

F. This section provides for a person's right to request a certificate of still birth, and, the pro- 
cedures pursuant to which a person may obtain a-certificate of still birth: The provisions/of this 
section shall not be construed to create any other right, privilege or entitlement or to. eprcaate any 
existing right, privilege or entitlement, ..<. Y 

G. . For purposes of this section, "still birth" means an unintended, intneaiterinne spontaneous 
fetal death that occurs: 

(1) after the fetus has attained a gestational age of at Saat twenty weeks; or 
(2)... when the fetus has attained a weight of not less than three hundred fifty exami, if ges- 
tational age is unknown. 


History: Laws 2013, ch, 183, § 4. Effective dates. _ ad 2013, vein 183, § 5 made Laws 


2013, ch. 183, § 4 effective January, 1, 2014. 


24-14-23, Permits; authorization for final disposition, 


A. For deaths or spontaneous fetal deaths which have occurred in this state, no burial- transit 
permit shall be required for final disposition of the remains if the disposition occurs. in this state 
and is performed by a funeral service practitioner or direct disposer. 
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B. A burial-transit permit shall be issued by the state registrar or a local registrar for those 
bodies which are to be transported out of the state for final disposition or when final disposition is 
being made by a person other than a funeral service practitioner or direct disposer. 

C. A burial-transit permit issued under the law of another state or country which accompanies 
a dead body or fetus brought into this state shall be authority for final poe oney of the body or 


fetus in this state. 


D. A permit for disinterment and reinterment:shall be required prior to disinterment of a dead 
body or fetus except as authorized by regulation or otherwise provided by law. The permit shall be 
issued by the state registrar or state medical investigator to a licensed funeral service practitioner 


or direct disposer. 


E. A permit for cremation of a body shall be required prior to the cremation. The permit shall 
be issued by the state medical investigator to a licensed funeral service practitioner, direct dis- 
poser or any other person who makes the arrangements for final disposition. 


History: 1953 Comp., § 12-4-43, enacted by Laws 
1961, ch. 44, § 21; 1981, ch. 309, § 17; 1985, ch. 230, § 1. 

Cross references. — For disposition of dead bodies, see 
Chapter 24, Article 12 NMSA 1978. 

For burial of indigents, see Chapter 24, Article 13 NMSA 
1978. 


ANNOTATIONS 


State registrar shall issue permit to disinter 
when medical investigator so requires pursuant to 


24-14-24. Extension of time. 


the duties and responsibilities of his office. In re Johnson, 
1980-NMSC-069, 94 N.M. 491, 612 P.2d 1302. 

Requirement of notice of intended autopsy or 
disinterment. — Under some circumstances due process 
may require that an interested relative be given notice of 
an intended autopsy or disinterment of a deceased. In re 
Johnson, 1980-NMSC-069, 94 N.M, 491, 612 P.2d 1302. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 22A 
Am. Jur. 2d Dead Bodies §§ 5, 6, 48, 49. 

Dead bodies: liability for improper manner of reinter- 
ment, 53 A.L.R.4th 394, 

39A C.J,S. Health and Environment § 42. 


A. The department may, by regulation and upon conditions as it may prescribe to assure com- 
pliance with the purposes of the Vital Statistics Act, provide for the extension of the periods pre- 
scribed in Sections 24-14-20, 24-14-22 and 24-14-23 NMSA 1978 for the filing of death certificates, 
spontaneous fetal death reports, medical certifications of cause of death and for the obtaining of 
burial-transit permits in cases where compliance with the applicable prescribed period would re- 
sult in undue hardship. 

B. Regulations of the department may provide for the issuance of a burial-transit permit prior 
to the filing of a certificate upon conditions designed to assure compliance with the purposes of the 
Vital Statistics Actin cases where compliance with the requirement that the certificate be filed 
prior to the issuance of the permit would result in undue hardship. 


History: 1953 Comp., § 12-4-44, enacted by Laws 
1961, ch, 44, § 22; 1973, ch. 264, § 11; 1977, ch. 253, 
§ 32; 1981, ch. 309, § 18. 

Cross references. — For death certificates, see 24-14- 
20 NMSA 1978. 


For spontaneous fetal death reports, see 24-14-22 
NMSA 1978. 

For burial-transit permits, see 24-14-23 NMSA 1978. 

For issuance of death certificates subsequent to medical 
investigations, see 24-11-6 NMSA 1978, 


24-14-25. Correction and amendment of vital records. 


A. Acertificate or report registered under the Vital Statistics Act may be amended only in ac- 
cordance with that act and regulations adopted by the department pursuant to that act to protect 
the integrity and accuracy of vital records and health statistics. 

B. Upon receipt of a certified copy of a court order changing the name of a person born in this 
state and upon request of the person or the person's parent, guardian or legal representative, the 
state registrar shall amend the original certificate of birth to reflect the new name. 

C. Upon request and receipt of an acknowledgment of paternity signed under penalty of per- 
jury by both parents of a child born to an unmarried mother or, in the case of a married mother, 
upon receipt of an acknowledgment of paternity signed under penalty of perjury by the mother 
and the non-husband and of a denial of paternity signed under penalty of perjury by the husband, 
the state registrar shall amend a certificate of birth to show the paternity if paternity is not shown 
on the birth certificate. The certificate of birth shall not be marked "amended". 
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D. Upon receipt of a statement signed under penalty of perjury by an individual born in this 
state, or the individual's parent, guardian or legal representative, indicating the gender identity of 
the individual, together with a certified copy of an order changing the name of the individual, if ap- 
plicable, the certificate of birth of the individual.shall be reissued to reflect a designation of male, 
female or X, as prescribed by regulation. The certificate of birth shall not be marked "amended" 
pursuant to Subsection F of this section. 

E. When an applicant does not submit the minimum documentation required in the regula- 
tions for amending a vital record or when the state registrar has reasonable cause to question the 
validity or adequacy of the applicant's statements or statements made under penalty of perjury 
or the documentary evidence and if the deficiencies are not corrected, the state registrar shall not 
amend the vital records and shall advise the applicant of the reason for this action. 

F. Acertificate or report that is amended.under this section shall. be marked "amended", pail 
as otherwise provided in Subsections C and D of this section. The date of the amendment and @ 
summary description of the evidence submitted in support of the amendment shall be endorsed on 
or made a part of the record. The department shall prescribe by regulation the conditions under 
which additions or minor corrections may be made to certificates or records within one year after 
the date of the event without the certificate or record being marked "amended". 

G. For the purposes of this ait "X" refers to a gender other than male or female or an, un- 


designated gender. 


History: 1953 Comp., § 12-4-45, enacted by Laws 
1961, ch. 44, § 28; 1981, ch. 309, § 19; 2009, ch. 215, 
§ 17; 2019, ch. 89, § 1. 

Cross references. — For issuance of new birth cer- 
tificates following adoptions, legitimations and paternity 
determinations, see 24-14-17 NMSA 1978. 

The 2019 amendment, effective June 14, 2019, pro- 
vided for amendment of sex designation on vital records; 
in Subsection D, deleted "the person in charge of an in- 
stitution or from the attending physician" and added "an 
individual born in. this state, or the individual's parent, 
guardian or legal representative", after "indicating the", 
deleted "sex of an" and added "gender identity of the", 
deleted "born in this state has been changed by surgical 
procedure", after "changing the name of the", deleted "per- 
son” and added "individual, if applicable", after "the indi- 


vidual shall be", deleted "amended" and added "reissued — 
to reflect a designation of male, female or X", and added © ° 


"The certificate of birth shall not be marked "amended" 
pursuant to Subsection F of this section."; in Subsection 


24-14-26. Reproduction of records. 


F, changed "Subsection C" to "Subsections C and D; and 
added Subsection G, 

The 2009 amendment, effective January L 2010, in 
Subsection C, after "acknowledgment of paternity", added 
"signed under penalty of perjury by both parents"; after "of 
a child born" deleted "out of wedlock signed by both par- 
ents" and added "to an unmarried mother"; between "in the 
case of a married mother" and "the state registrar", deleted 
"as provided for in Subsection F of Section 24-14-13 NMSA 
1978" and added the new language; in Subsection’ D, af- 
ter "Upon receipt of a", deleted "duly notarized" and after 
"statement", added "signed under penalty of perjury by"; in 


Subsection E, after "adequacy of the applicant's", deleted 


"sworn" and after "statements", added "or statements made 
under penalty of perjury"; and in Subsection: Fy after "as 
otherwise provided in", added "Subsection C of". 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Hie 


C.J.S. Records § 21 et seq. 


To preserve vital records, the state registrar is authorized to prepare typewritten, photographic, 
electronic or other reproductions of original records and files in his office. The reproductions when 
certified by him shall be accepted as the original record. The documents from which permanent 
reproductions have been made and verified may be disposed of as provided by regulation. * 


History: 1953 Comp., § 12-4-46, enacted by Laws 
1961, ch. 44, § 24; 1981, ch. 309, § 20. 


24-14-27. Disclosure of records. 


ANN OTATIONS 


Am. Jur. ad, A.L.R. and C.J.S, nttenpaued — Photo- 
static or other method of recording instrument, 57 A.L.R. 
159, 


A. The state registrar or other custodian of vital records shall not permit inspection of or Dies 
closure of information contained in vital records or copying or issuance of a copy of all or part of 


any record except as authorized by law. 
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B. The department shall provide access to record level data required by the New Mexico health 
policy commission: The New Mexico health policy commission may only release record level data 
obtained from vital records in the aggregate. For the purposes of this subsection, "record level 
data" means one or more unique and non-aggregated data elements relating to a single identifi- 
able individual. The department may authorize the nyse of data contained in vital records for 
otherresearch purposes. . 

C. When one hundred years hare elapsed after rs date of birth or fifty years have elapsed 
after the date of death, the vital records of these events in the custody of the state registrar shall 
become open public-records, and information shall be made available in accordance with regula- 
tions that provide for the continued safekeeping of the records; provided that vital records of birth 


shall not become open public records prior to the beep s death. 


History: 1953 Comp., § 12-4-47, enacted by Laws 


1961, ch. 44, § 25; 1981, ch. 309, § 21; 1994, ch. 59, § 1; 


2017, ch. 87, § 29. 

The 2017 amendment, effective June, 16, 2017, re- 
moved the provision making it unlawful for any person to 
permit inspection or to disclose information contained in 
vital records, and prohibited the state registrar or other 
custodian of vital records from permitting inspection of 
or disclosing information contained in vital records; in 
Subsection A, deleted "It is unlawful for any person to" 
and added "The state registrar or other custodian of vital 
records shall not", after "inspection of or", deleted "to dis- 
close" and added "disclosure", after contained in vital re- 
cords or", deleted "to copy" and added "copying", and after 
"or" , deleted "issue" and added "issuance of"; and in Sub- 
aaétion B, after the first occurrence of "New Mexico health 


system created in the Health Information System Act", 
and after the second occurrence of "New Mexico health 
policy commission", deleted "and the health information 
system", 

The 1994 amendment, effective March 4, 1994, in 
Subsection B, added the first three sentences and inserted 
"other" in the last sentence; and substituted "that pro- 
vide" for "which shall provide" in Subsection C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J,S, references, — 66 Am. 
Jur. 2d Records and Recording Laws §§ 12 to 30. . 

False news reports as to births, betrothals, marriages, 
divorces or similar marital matters as libel and slander, 
9 A.L,R.3d 559. 


16 CW.8. ds § 60 et seq. 
policy commission’, deleted "and the: health information ‘ spa Ae fo 


24-14-28. Copies or data from the system of vital statistics. 


A. In accordance with the Vital Statistics Act and the regulations adopted pursuant to that act: 

(1) the state registrar shall, upon receipt of a written application, issue a certified copy of 

any certificate or record in the state rogiatras 8 custody to anyone og igiglestcnet 3 a tangible and 
direct interest, except that: 

(a) certified copies of birth records shall exclude all medical information unless a 
complete certificate is specifically fauaeeted and the request for a complete certificate is approved 
by the state registrar; and ° 

(b) issuance of copies of birth records shall be subject to the provisions of the Missing 
Child Reporting Act [repealed]; . 

(2) a certified copy of a certificate or any part thereof, including records reproduced from 
paper documents or photographic, magnetic or electronic files, shall be considered for all purposes 
the same as the original and is prima facie evidence of the facts therein stated; provided that the 
evidentiary value of a certificate or record filed more than one year after the event or a record that 
has been amended shall be determined by the judicial or administrative body or official before 
whom the certificate is offered as evidence; 

(3) the agency of the United States’ government responsible for national vital statistics 
may be furnished copies or data as it may require for national statistics, upon the condition that 
the data shall not be used for other than statistical HE Se unless so ) authorized by the state 
registrar; 

(4) at the discretion of the state registrar, federal, state, local aia other public or private 
agencies may upon request be furnished copies or data for statistical or administrative purposes 
upon the conditions as may be prescribed by the department; 

(5) no person shall prepare or issue any report of an induced abortion or any certificate 
that purports to be an original, certified copy or copy of a certificate of birth, death or spontaneous 
fetal death or reproduction of a certified copy except as authorized in the Vital Statistics Act or 
regulations adopted pursuant to that act; 
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(6) the state registrar may, by written agreement, transmit copies of records and other 
reports required by the Vital Statistics Act to offices of vital statistics outside this state when the 
records or other reports relate to residents of those jurisdictions or persons born outside those ju- 
risdictions. The agreement shall require that the copies be used for statistical purposes only and 
shall provide for the retention and disposition of copies. Copies received by the state registrar from 
offices of vital statistics in other states shall be handled in the manner prescribed in this section; 
and 
(7) the state nejgitbrete shall, upon receipt of a written application Fedfin an unaccompanied 
youth, issue a certified copy of that youth's birth record to the youth, without requiring a signature 
of an adult. 

B. A local education agency vitonteléis liaison, a school counselor and a school nurse esich have a 
tangible and direct interest pursuant to Subsection A of this section in a certified copy of the birth 
record of a homeless child ‘or youth who is enrolled in the local education agency and in a certified 
copy of the birth record of a younger sibling of a homeless child or youth who is enrolled in the lo- 
cal education agency. 

C. A social worker in this state has a tangible and direct’ interest pursuant to Subsection A of 
this section in a: 

(1) certified copy of the birth record of a homeless child or youth who is a client of the so- 
cial worker; and 

(2) certified copy of the birth record of a younger sibling of a homeless child or youth who 
is a client of the social worker. 

D. For the purposes of this section: 

(1) "homeless child or youth" means an individual who is twenty-five years of age or 
younger and lacks a fixed, regular and adequate nighttime residence, including an individual who: 

(a) lives in the housing of another person due to that individual's loss of housing, eco- 
nomic hardship or other reason related to that individual's lack of a fixed residence; 

(b) lives in a motel, hotel, trailer park or camping ground due to that individual’ s lack 
of alternative adequate accommodations; 

(c) lives in an emergency or transitional shelter; 

(d). sleeps in a public or private place not designed for or ordinarily used as a regular 
sleeping accommodation for human beings; or 

(e) lives in an automobile, a park, a public space, an abandoned building, substandard 
housing, a-bus station, a train station or a similar setting; and 

(2) ."unaccompanied youth" means an individual who is twenty-five years of age or younger, 
is not in the physical custody of a parent or legal guardian and lacks a fixed, regular and adequate 
nighttime residence, including an individual who: 

(a) lives in the housing of another person due to that individual's loss of housing, eco- 
nomic hardship or other reason related to that individual's lack of a fixed. residence; 

(b) » lives in a motel, hotel, trailer park or camping ground due to that individual's lack 
of a fixed residence; . 

(ec) lives in an emergency or transitional shelter; 

(d) sleeps in a public or private place not designed for or ordinarily wife as a regular 
sleeping accommodation for human beings; or 

(e) livesin an automobile, a park, a public space, an abandoned building, substandard 
housing, a bus station,.a train station ora similar setting, 


History: 1953 Comp., § 12-4-48, enacted by Laws purposes of this section; redesignated former Subsections 


1961, ch. 44, § 26; 1972, ch. 34, § 1; 1977, ch. 206, § 3; A through F as Paragraphs A(1) through A(6), respec- 
1981, ch. 309, § 22; 1987, ch. 25, § 5; 2021, ch. 100, § 1. tively, in Subsection A, Paragraph A(1), redesignated for- 
Bracketed material. — The bracketed material was mer Paragraphs A(1) and A(2) as Subparagraphs A(1)(a) 
inserted by the compiler and is not part of the law. - and A(1)(b), respectively, and added Paragraph A(7); and 
Laws 2010, ch. 33, § 15 repealed the Missing Child Re- added new Subsections B through D. 
porting Act, effective May 19, 2010. 
The 2021 amendment, effective June 18, 2021, elimi- ANNOTATIONS 
nated restrictions on access to vital records for homeless Am. Jur. 2d, A.L.R. and ©.J.S. references. — 29A 


children or youth and unaccompanied youth, and defined Am, Jur. 2d Evidence § 1372 et seq.; 39 Am. Jur. 2d Health 
"homeless child or youth" and "unaccompanied youth" for Oe ns sie 
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§ 51; 66 Am. Jur. 2d Records and Recording Laws §§ 13, Admissibility, under public records exception to hearsay 
14, 28. rule, of record kept by public official without express stat- 
utory direction or authorization, 80 A.L.R.3d 414. 
76 C.J.S. Records § 60 et seq. 


24-14-29, Fees for copies and searches. 


A. The fee for each search of a vital record to produce a certified copy of a birth certificate shall 
be ten dollars ($10.00) and shall include one certified copy of the record, if available. A fee shall not 
be charged for a certified copy of a birth certificate of a homeless individual. 

B. The fee for the establishment of a delayed record or for the revision or amendment ofa vital 
record, as a result of an adoption, a legitimation, a correction or other court-ordered change to a 
vital record, shall be ten dollars ($10.00). The fee shall include one certified copy of the delayed 
record. 

C. The fee for each search of a vital record to produce a copy of a report of spontaneous fetal 
death or a certificate of still birth shall be five dollars ($5. 00) and shall include one certified copy 
of the record of fetal death, if available. 

D, ‘The fee for each search of a vital record to produce a certified copy of a death certificate shall 
be five dollars ($5.00) and shall include oné certified copy of the record, if available. 

E. Revenue from the fees imposed in this section shall be distributed as follows: 

(1) an amount equal to three-fifths of the revenue from the fee imposed by Subsection A of 
this section, an amount equal to one-half of the revenue from the fee imposed by Subsection B of 
this section and an amount equal to one-fifth of the revenue from the fee imposed by Subsection D 
of this section shall be distributed to the day-care fund; and | 

(2) the remainder of the revenue from the fees imposed by Subsections A, B, C and D of 
this section shall be deposited in the state general fund. 

F. For the purposes of this section, "homeless individual" means an individual: 

(1) who lacks a fixed, regular and adequate nighttime residence, including an individual who: 

(a) lives in the housing of another person due to that individual's loss of housing, eco- 
nomic hardship or other reason related to that individual's lack of a fixed residence; 

(b) lives in a motel, hotel, trailer park or camping ground due to the lack of alterna- 
tive adequate accommodations; 

(c) lives in an emergency or transitional shelter; 

(d) sleeps in a public or private place not designed for or ordinarily used as a regular 
sleeping accommodation for human beings; or - 

(e) lives in an automobile, a park, a public space, an abandoned building, substandard 
housing, a bus station, a train station or a similar setting; and 

(2) whose homelessness can be verified through an attestation, which shall not be required 
to be notarized, by one of the following: 

(a) .a public or private governmental or nonprofit agency that provides services to 
homeless individuals; 

(b) a local education agency homeless liaison, school counselor or school nurse; 

(c) asocial worker licensed in this state; or 

(d) the homeless individual. 


History: 1953 Comp., § 12-4-49, enacted by Laws The 2013 amendment, effective January 1, 2014, pro- 
1961, ch. 44, § 27; 1978, ch. 264, § 12; 1981, ch. 309, vided for a fee for searches of vital records for reports of 
§ 28; 1987, ch. 62, § 1; 1988, ch. 114, § 1; 2013, ch. 188, spontaneous fetal deaths; and added Subsection C. 

§ 3; 2021, ch. 100, § 2. 

Cross references, — For day-care fund, see 24-14-29.1 ANNOTATIONS 
NMSA 1978. County clerks may not issue certified copies of 

For state general fund, see 6-4-2 NMSA 1978. ass death certificates simply to allow someone the chance 

The 2021 amendment, effective June 18, 2021, elimi- to avoid the higher fees charged for the issuance of such 
nated fees for certified birth certificates for homeless indi- certificates by the vital statistics bureau. 1988 Op. Att'y 
viduals, and defined "homeless individual" for purposes of Gen. No. 88-01. 
this section; in Subsection A, after "if available", added "A Am. Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 
fee shall not be charged for a certified copy of a birth cer- Jur, 2d Records and Recording Laws §§ 13, 14. 
tificate of a homeless individual"; and added Subsection F. 76 C..S. Records § 60 et seq. 
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24-14-29.1. Day-care fund created; use; appropriation. 


There is created in the state treasury a fund to be known as the "day-care fund". The fund 
shall be invested by the state treasurer as other state funds are invested. The fund shall consist 
of distributions of revenue collected since July 1, 1987 and future revenues collected pursuant to 
Section 24-14-29 NMSA 1978, All balances in the’day-care fund are appropriated to the children, 
youth and families department for use in implementing the i income- -eligible day-care program un- 
der the Social Services Block Grant Act Title XX, 


History: Laws 1988, ch. 114, § 25 1989, ch. 324, § 19; ~The 1993 amendment, effective July 1, 1993, substi- 
19938, ch. 151, § 1. ‘> tuted "children, youth and families department" for "hu- 


Cross references, — For the Social Services Block man services department" in the last sentence. 
Grant Act (Title XX), see 42 U.S.C, §§ 1397 et seq. rg 


24-14-30. Duty to furnish information. 


A. Any person having inowledge of the facts regarding any birth, death, spontaneous fetal 
death or induced abortion shall furnish this information upon. demand to the state registrar. — 

B. Not later than the tenth day of:the month following the month of occurrence, each funeral 
service practitioner shall send to the state registrar a list. showing all dead bodies embalmed or 
otherwise prepared for final disposition during the preceding month. Such list shall be made on 
forms prescribed by the state registrar. : 


History: 1953 Comp., § 12-4-50, enacted by Laws 
1961, ch, 44, § 28; 1981, ch. 309, § 24. 


24-14-31. Penalties. 


A. Except for violations of Section 24-14-18 NMSA 1978, any person is guilty of a fourth degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978, who 
willfully and knowingly: 

(1) makes any false statement or supplies any false information in a report, record or cer- 
tificate required to be filed; 

(2) with the intent to deceive, alters, amends, counterfeits, copies or mutilates any report, 
record or certificate, application or supporting documentation; 

(3) uses or attempts to use or furnishes to another for use for any purpose of deception 
any certificate, record, report or certified copy that has been altered, amended or mutilated or that 
contains false information in whole or in part, or that is related to the birth or death of another 
person, whether living or dead; or 

(4) neglects or violates any of the provisions of the Vital Statistics Act [Chapter 24, Article 
14 NMSA 1978] or refuses to perform any of the duties imposed upon the person by that act. 

B. Any person who willfully and knowingly permits inspection of or discloses information con- 
tained in vital statistics records of adoptions or induced abortions or copies or issues a copy of all 
or part of any record of an adoption or induced abortion, except as authorized by law, is guilty of 
a fourth degree felony and shall be sentenced in accordance with the provisions of the Criminal 
Sentencing Act [Chapter 31, Article 18 NMSA 1978]. 


History: 1953 Comp., § 12-4-51,,enacted by Laws person, whether living or dead", and in Paragraph A(4), 
1961, ch. 44, § 29; 1977, ch. 206, § 4; 1981, ch. 309, § 25; after ' ‘imposed upon", deleted "him" and added "the per- 
1993, ch. 247, § 1; 2017, ch. 87, § 30. son". 

Cross references. — For disclosure of information or The 1993 amendment, effective July 1, 1993, in Sub- 
records, see 24-14-27 NMSA 1978. section A, rewrote the nt pac Dar language, made sty- 

The 2017 amendment, effective June, 16, 2017, listic. changes in Paragraph (3), and substituted "fails to 
bgt certain violations of the Vital Statistics Act; perform" for "neglects" in Paragraph (4). 
in Subsection A, Paragraph A(2), after "amends", added 
"counterfeits, copies", after "certificate", added "applica- . ANNOTATIONS 
tion or supporting documentation", in Paragraph A(3), Am. Jur. 2d, A.L.R. and CiJ.S) references. — 66 Am 
after "contains false information", added "in whole or in Tua Rdaords and Recording Laws §§ 10, 11 ’ 
part, or that is related to the birth or death of another 76 CLS. Records 8 57 et seq. te 
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ARTICLE 14A 


Health Information Systems 


Sec. ~ See. 

24-14A-1. Short title. 24-14A-5. Health information system; implementation; 

24-14A-2, Definitions. regulations. 

24-14A-3. Health information system; creation; duties of 24-14A-6,. Health information system; access. 
department. 24-14A-6.1. Web site; public access; data. 

24-14A-3.1. Repealed. 24-14A-7, Health information system; reports. 

24-14A-3.2. Repealed. 24-14A-8, Health information system; confidentiality. 

24-14A-4. Health information system; applicability. 24-14A-9, Health information system; fees. 

24-14A-4.1. Annual review of data needs. 24-14A-10. Health information system; violation; civil 

24-14A-4:2. Investigatory powers. penalty. 

24-14A-4.3. Agency cooperation. 24-14A-11, Advisory committee. 


Chapter 24, Article 14A NMSA 1978 may be cited as the "Health Information System Act". 


History: Laws 1989, ch. 29, § 1; 1994, ch. 59, § 2. The 1994 amendment, effective March 4, 1994, substi- 
Cross references. — For confidential health records, tuted "Chapter 24, Article 14A NMSA 1978" for"This act": 
see 24-1-20 NMSA 1978, 


24-14A-2. Definitions. 


As used in the Health Information System Act: 

A. "aggregate data" means data that are obtained by combining like data elements in a man- 
ner that precludes specific identification of a single client; 

B. "data source" or "data provider" means a person that possesses health information, includ- 
ing any public or private sector licensed health care practitioner, primary care clinic, ambulatory 
surgery center, ambulatory urgent care center, ambulatory dialysis unit, home health agency, long- 
term care facility, hospital, pharmacy, third-party payer and any public entity that has health 
information; 

C. "department" means the department of health; 

D. "health information" or "health data" means any data relating to health care; health sta- 
tus, including environmental, social and economic factors; the health system; or health costs and 
financing; 

E. "hospital" means any general or special hospital licensed by the department, whether pub- 
licly or privately owned; 

F. "long-term care facility" means any skilled nursing facility or nursing facility licensed by the 
department, whether publicly or privately owned; 

G. "record-level data" means a medical record that contains unique and nonaggregated data 
elements that relate to a single identifiable individual; and 

H.. "third-party payer" means any public or private payer of health care services and includes 
health maintenance organizations and health insurers. 


History: Laws 1989, ch. 29, § 2; 1994, ch. 59, § 3; The 2009 amendment, effective June 19, 2009, added 
2009, ch. 166, § 1; 2012, ch. 15, § 1; 2021, ch. 71, § 1. Subsection C; deleted former Subsection G, which defined 

The 2021 amendment, effective June 18, 2021, revised "data source”; and added Subsection H. 
the definitions of "aggregate data" and record-level data", The 1994 amendment, effective March 4, 1994, de- 
as used in the Health Information System Act; in Subsec- leted former Subsection B, which defined "committee"; in- 
tion A, after "single client", deleted "or provider"; and in serted present Subsection B; rewrote Subsection C, which 
Subsection G, after "identifiable individual", deleted "pro- read " 'department' means the health and environment 
vider or hospital". department"; substituted "environmental, social and eco- 

The 2012 amendment, effective May 16, 2012, elimi- : nomic factors; the health system; or health costs and fi- 
nated the New Mexico health policy commission and de- nancing" for "environmental factors; the health system; 
leted former Subsection B, which defined "commission" as and health costs" in Subsection D; deleted "health and 
the New Mexico health policy commission, and relettered environment" preceding "department" in Subsection E; 
the succeeding subsections accordingly. substituted "nursing facility licensed by the department" 
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for "intermediate care facility licensed by the health and. source"; deleted former Subsection H, which defined "pub- 
environment department" in Subsection F; rewrote Sub- lic sector data source"; and redesignated former Subsec- 


section G, which formerly defined "private sector data tion I as present Subsection H. 


24-14A-8. Health information system; creation; duties 
of department. ! 


vert 


A. The “health information system" is created for the purpose of assisting the department, 
legislature and other agencies and organizations in the state's efforts in collecting, analyzing and 
disseminating health information to assist: 

(1) in the performance of health planning and policymaking functions, including identify. 
ing personnel, facility, education and other resource needs and allocating financial, personnel and 
other resources where appropriate; 

(2) consumers in making informed decisions regarding health care; and 

(3) in administering, monitoring and evaluating a statewide health plan. 

B. In carrying out its powers and duties pursuant to the Health Information System ‘Act, the 
department shall not duplicate databases that exist in the.public sector or databases in, the pri- 
vate sector to which it has electronic access. Every governmental entity shall provide the depart- 
ment with access to its health-related data as needed by the department; The deparimcul shall 
collect data from data sources in the most cost-effective and efficient manner. ) 

C. The department shall establish, operate and maintain the health information eyatein! 

D. In establishing, operating and maintaining the health information system, the department 
shall: eed 

(1) obtain information on the following health factors: 
(a) mortality and natality, including accidental causes of death; 

(b) » morbidity; . 
(c) health behavior; 
(d) disability; | 
(e) health system costs, availability; deme tent and revenues; 
(f). environmental factors; 
(g) health personnel; 
(h) demographic factors; 
(i) social, cultural and economic conditions pean health, ote language pref- 
erence; 

(j) family pteirah ) 

(k) medical and practice cutcomes as iHogehegs by nationally accepted standards and 
quality of care; and | 

(1) participation in clinical raseerel Pini 

(2) give the highest priority in data gathering to information tieeded to: implement and 
monitor progress toward achievement of the state health policy, including determining where ad- 
ditional health resources such as personnel, programs and facilities are most. needed, what those 
additional resources should be and how existing resources should be reallocated; 7 

(3) standardize collection and specific methods of measurement across databases sind i use 
scientific sampling or complete enumeration for collecting and reporting health information; © 

(4) take adequate measures to provide health information system security for all health 
data acquired under the Health Information System Act and protect individual»patient and 
health care practitioner confidentiality. The right to privacy for the individual shall be a major 
consideration in the reltocign and analysis of health data and shall be protected 1 in the report- 
ing of results; 

(5) adopt and sréhnalaaips rules necessary to éetabhat and aemninteter the provisions of the 
Health Information System Act, including an appeals process for data sources and procedures to 
protect data source proprietary information from public disclosure; 

(6) establish definitions, formats and other common information standards for core health 
data elements of the health information system in order to provide an integrated financial, sta- 
tistical and clinical health information system, including a geographic information system, that 
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allows data sharing and linking across databases maintained by data sources and federal, state 
and local public agencies; 

(7) develop and maintain health and health-related data inventories and technical docu- 
mentation on data holdings in the public and private sectors; 

(8) collect, analyze and make available health data to support farts health care prac- 
tices and to facilitate the establishment of appropriate benchmark data to measure performance 
improvements over time; 

(9) establish and maintain a systematic approach to the collection and:storage of health 
data for longitudinal, demographic and policy impact studies; 

(10) use expert system-based protocols to identify individual and population health risk 
profiles and to assist in the delivery of primary and preventive health care services; 

(11) collect health data sufficient for consumers,to be able to evaluate health care services, 
plans, providers and payers and to make informed decisions regarding quality, cost and outcome of 
care across the spectrum of health care services, providers and payers; 

(12) collect comprehensive information on major capital expenditures for fadilitien) equip- 
ment by type and by data source and significant facility capacity reductions; provided that for the 
purposes of this paragraph and Section 24-14A-5 NMSA 1978, "major capital expenditure" means 
purchases of at least one million dollars ($1,000,000) for construction or renovation of facilities 
and at least five hundred thousand dollars ($500,000) for purchase or lease of equipment, and 

"significant facility capacity reductions" means those reductions in facility capacities as defined by 
the department; TON 

(13) serve as a health adevemecttond clearinghouse, including facilitating private and public 
collaborative, coordinated data collection and sharing and access to appropriate data and informa- 
tion, maintaining patient and client confidentiality i in accordance with state and federal require: 
ments; a 

(14) collect data in the most cost-efficient and effective method feasible and adopt rules | 
that place a limit on the maximum amount of unreimbursed costs that a data source can incur 
in any year for the purposes of complying with the data requirements of the Health Information 
System Act; and | 

(15) identify disparities in health care access and quality by aggregating the information 
collected pursuant to Paragraph (1) of this subsection by population subgroups to include race, 
ethnicity, gender and age. 


History: Laws 1989, ch. 29, § 3; 1994, ch. 59, § 4; B. all contracts directly related to the collection, anal- 
2005, ch. 321, § 12; 2005, ch. 322, § 1; 2012, ch. 15, § 2; ysis and dissemination of health information data pursu- 
2015, ch. 121, § 1. ant to the Health Information System Act shall be binding 

The 2015 amendment, effective June 19, 2015, and effective on the department of health. 
amended the Health Information System Act by replacing The 2005 amendment, effective June 17, 2005, 
"provider" with "health care practitioner" when requiring - changed "system" to "health information system" in Sub- 
the department of health to take adequate measures to sections D and D(4); provided in Subsection D(1)(i) that 
provide health information system security for acquired conditions affecting health include language preference; 
health data and to protect health care practitioner con- added Subsection D(1)(1) to provide that the commission 
fidentiality; and in Paragraph (4) of Subsection D, after shall obtain information on participation in clinical re- 
"individual patient and", deleted "provider" and added séarch trials; and added Subsection D(15) to provide that 
"health care practitioner". the commission identify disparities in health care access 

The 2012 amendment, effective May 16, 2012, trans- and quality by aggregating information collected pursu- 
ferred data management duties from the New Mexico ant to Paragraph (1) of Subsection D by population sub- 
health policy commission to the department of health; in groups to include race, ethnicity, gender and age. 
the title, after "duties of", deleted “commission” and added The 1994 amendment, effective March 4, 1994, substi- 
"department"; changed “commission" to "department" tuted "commission" for "department" in the catchline and 
throughout Subsections A, B, C and D; in Subsection D(14), throughout the section; rewrote and designated the for- 
changed "regulations" to "rules", and in Subsection D(15), mer undesignated provisions as Subsections A and C to E; 
changed "subsection D of this section" to "this subsection". added a new Subsection B; redesignated former Subsec- 

Temporary provisions. — Laws 2012, ch. 15, § 11, tions A to E as Paragraphs D(1) to D(5); redesignated for- 
provided that on July 1, 2012: - mer Paragraphs A(1) to A(10) as present Subparagraphs 

A. all appropriations, money, records, equipment, sup- D(1)(a) to D(1)G); inserted “cultural” in Subparagraph 
plies and other property directly related to the collection, D(1)(i); added Subparagraph D(1)(k) and made a related 
analysis and ‘dissemination of health information data stylistic change; added the language beginning "includ- 
pursuant to the Health Information System Act shall be ing" in Paragraph D(2); and added Paragraphs D(6) to 
transferred from the New Mexico health policy commis- °° —- D(14). 


sion to the department of health; and 
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24-14A-3.1. Repealed. 


Repeals. — Laws 2005, ch. 321, § 14 repealed 24-14A- 
3.1 NMSA 1978, as enacted by Laws 1994, ch. 59, § 13, re* 
lating to creation of advisory committee, effective June 17, 


24-14A-3.2. Repealed. 


Repeals, — Laws 2005, ch. 321, § 14 repealed 24-14A- 
3.2 NMSA 1978, as enacted by Laws 1994, ch. 59, § 14, 
relating to health information NURSES? June 17, 


HEALTH AND SAFETY 


24-14A-4.2 


2005. For provisions of former section, see the 2004 NMSA 
1978 on NMOneSource.com. 


2005. For provisions of former section, see the 2004 NMSA 
1978 on NMOneSource.com. 


24-14A-4, Health information system; applicability. 


A. All data sources shall participate in the health information prtveliet Requests for health 
data under the Health Information System Act from a member of a data source category shall, 
where reasonable and equitable, be made to all members of that data source category. 

B. Upon making any request for health data pursuant to the Health Information Scatiemn 
Act, the department. shall provide reasonable deadlines for'compliance and shall give notice 
that noncompliance may subject the person to’a civil penalty pursuant to Section 24-14A-10 


NMSA 1978, 


C. To the extent possible, the health information system shall be eatablishedd in a manner to 
facilitate the exchange of information with other databases, including those maintained by the 
Indian health service and various agencies of the federal government, | 


History: Laws 1989, ch. 29, § 4; 1994, ch. 59, § 5; 
2012, ch. 15, § 3. 

The 2012 amendment, effective May 16, 2012, trans- 
ferred the duty to provide deadlines for compliance and 
notices of noncompliance from the New Mexico health 
policy commission to the department of health; and in 
Subsection B, after "Health Information System Act, the", 
deleted "commission" and added "department". 


The 1994 amendment, effective March 4, 1994, re- 
wrote Subsection A; substituted "commission" for "de- 
partment" and "Section 24-14A-10 NMSA 1978" for 
"Section 10 of the Health Information System Act" in Sub- 
section B; deleted former Subsections C to E, relating to 
submitting reports for periods ending December 31, 1990, 
June 80, 1991, and March 31, 1991; and redesignated for- 
mer Subsection F as present Subsection C, and inserted 


"health information" before "system" therein. 


24-14A-4.1. Annual review of data needs. 


At least once each year, the department shall review its data collection requirements to de- 
termine the relevancy of the data elements on which it collects data and review its regulations 
and procedures for collecting, analyzing and reporting data for efficiency, effectiveness and ap- 
propriateness. The review shall consider the cost incurred by data sources to collect and submit 
data. 


™ 


History: Laws 1994, ch. 59, § 11; 2005, ch. 321, § 13; 
2012, ch. 15, § 4. 


department of health; and after "once each year, the", de- 
leted "commission" and added "department". 


The 2012 amendment, effective May 16, 2012, trans- 
ferred the duty to review data collection requirements 
from the New Mexico health policy commission to the 


The 2005 amendment, effective June 17, 2005, deleted 
the former provision that the commission review its data 
collection requirements with the recommendations of the 


advisory committee and health information alliance. 


24-14A-4.2, Investigatory powers. 


The department has the right to verify the accuracy of data provided by any data source. The 
verification may include requiring the data source to submit documentation sufficient to verify the 
accuracy of the data in question or to provide direct inspection during normal business hours of 
only the records and documents that pertain directly to the data in question; provided that no data 
source shall be required to expend more than twenty-five thousand dollars ($25,000) each year to 
comply with the provisions of this section. 
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History: Laws 1994, ch. 59, § 12; 2012, ch. 15, § 5. health policy commission to the department of health; in 
The 2012 amendment, effective May 16, 2012, trans- the first sentence, after "The", deleted "commission" and 
ferred the authority to verify data from the New Mexico added "department". 


24-14A-4.3. Agency cooperation. 


All state agencies and political subdivisions shall cooperate with and assist the department in 
carrying out the provisions of the Health Information System Act, including sharing information 
and joining in any appropriate health information system. 


History: Laws 1994, ch. 59, § 15; 2012, ch. 15, § 6. the department of health, and after "assist the", deleted 
The 2012 amendment, effective May 16, 2012; re- "commission" and added "department". 
quired state agencies and political subdivisions to assist ; 


24-14A-5. Health information system; implementation; regulations. 


In order to minimize the imposition of new reporting requirements on persons subject to the 
provisions of the Health Information System Act, the regulations to the extent reasonably possible 
shall provide that: 

A. data shall be collected in a uniform manner; 

B. when practicable, data collection shall be through the use of a srindarained billing form as 
required by law; 

C. other health data required to be submitted may include: 

(1) data that would customarily be collected in the ordinary course of business for the data 
source; 

(2) annual audited financial statements customarily prepared by a data source; 

(3) information on major capital expenditures; 

(4) data established by regulation to be collected to carry out the requirements of the 
Health Information System Act; and 

(5) data required to be collected by other state or federal laws; and 

D. annual surveys or collection of data may be used as an alternative to collection of health 
data from some health service providers to the extent it can be shown that the information col- 
lected will meet validity and quality standards. 


History: Laws 1989, ch. 29, § 5; 1994, ch. 59, § 6. deleted former Paragraph A(2) relating to obtaining data 
The 1994 amendment, effective March 4, 1994, re- from third party payers; rewrote Subsections B and C; and 
designated the subsections; deleted "health data collec- deleted former Subsections B and H, relating to schedule 


tion" preceding "provisions" in the introductory language; of implementation and regulations, respectively. 


24-14A-6. Health information system; access. 


A. Access to data in the health information system shall be provided in accordance with regu- 
lations adopted by the department pursuant to the Health Information System Act. 

B. .A data provider may obtain data it has submitted to the system, as well as aggregate data, 
but, except as provided in Subsection D of this section, it shall not have access to data submitted 
by another provider that is limited only to that provider unless that data is aggregated data and 
publicly disseminated by the department. Except as provided in Subsection D of this section, in no 
event may a data provider obtain data regarding an individual patient except in instances where 
the data were originally submitted by the requesting provider. Prior to the release of any data, 
in any form, data sources shall be permitted the opportunity to verify the accuracy of the data 
pertaining to that data source. Data identified in writing as inaccurate shall be corrected prior to 
the data's release. Time limits shall be set for the submission and review of data by data sources, 
and penalties shall be established for failure to submit and review the data within the established 
time. 

C. Any person may obtain any aggregate data publicly disseminated by the department. 
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D. Through a secure delivery or transmission process, the department may share record-level 
data with a federal agency that is authorized to collect, analyze or disseminate health information. 
The department shall remove identifiable individual or provider information from the record-level 
data prior to its disclosure to the federal agency..In providing hospital information under an agree- 


ment or arrangement with a federal agency, the department shall ensure that any identifiable 
hospital information disclosed is necessary for the agency's authorized use and that its disclosure 


meets with state and federal privacy and confidentiality laws, rules and regulations. 


History: Laws 1989, ch. 29, § 6; 1994, ch. 59, § 7; 
2009, ch. 166, § 2; 2012, ch. 15, § 7; 2015, ch. 121, § 2. 

The 2015 amendment, effective June 19, 2015,-al- 
lowed any person or data provider access to, aggregated 
health information data that is publicly disseminated by 
the department of health; in Subsection B, after "only to 
that provider", added "unless that data is aggregated data 
and publicly disseminated by the department"; and in 


Subsection C, after "aggregate data", added "publicly dis- «~~ 


seminated by the department". 

The 2012 amendment, effective May 16,2012, au- 
thorized the department of health to regulate access to 
data in the health information system; in Subsection A, 
changed "commission" to "department"; in Subsection B, 
changed "Subsections D and E" to "Subsection D" in two 


instances; deleted former Subsection D, which authorized 
the New Mexico health policy commission to share per- 
sonal data with the department of health; and relettered 
former Subsection E, as Subsection D and changed. "com 
mission" to "department" throughout the subsection. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section B, in the first sentence, after "aggregate data, but", 
added "except as provided in Subsections D.and E of this 
Section"; after "it", changed "may" to "shall" and at the 
beginning of the second sentence, added "Except as pro- 
vided in Subsections D and E of this section"; and added 
Subsections Dand E. 

The 1994 amendment, effective March 4, 1994, substi- 
tuted "commission" for "department" in Subsection A, and 
rewrote Subsection B. 


24-14A-6.1. Web site; public access; data. 


By January 1, 2018, the department shall ensure that the public is provided with access, free 
of charge, to a user-friendly, searchable and easily accessible web site on which the department 
shall post and update on a regular basis cost, quality and such other information it publishes 
pursuant to the Health Information System Act. The web site shall be accessible through the 
sunshine portal. The department shall adopt and promulgate rules to carry out the provisions 


of this section. 


History: Laws 2015, ch. 121, § 5. 
Effective dates. — Laws 2015, ch. 121 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2015, 90 days after the 
adjournment of the legislature. 


24-14A-7. Health information system; reports. 


A. A report in printed format that provides information of use to the general public shall be 
produced annually. The report shall be made available upon request. The department may make 
the report available on tape or other electronic format. 

B. The department shall provide an annual report ‘of its activities, including health care sys- 
tem statistics, to the legislature. The report shall be submitted by November 15 each year. 


History: Laws 1989, ch. 29, § 7; 1994, ch. 59, § 8; 
2012, ch. 15, § 8. 

The 2012 ‘amendment, effective: May 16, 2012, trans- 
ferred the duty to provide reports to the general public 
and the legislature from the New Mexico health policy 
commission to the department of health; in Subsection 
A, in the third sentence after "The", deleted "commission" 
and added "department"; and in Subsection B, in the first 
sentence after "The", deleted "commission" and added "de- 
partment", 


The 1994 amendment, effective March 4, 1994, desig- 
nated the formerly undesignated provisions as Subsection 
A, and in that subsection, substituted "that" for "which" 
in the first sentence, deleted "to. health care providers, 
purchasers, employers, consumers and other interested 
parties" following "available" in the second sentence, and 
substituted "commission" for "department" in the third 
sentence; and added Subsection B, 


24-14A-8, Health information system; confidentiality., 


A. Health information collected and disseminated pursuant to the Health Information System 
Act is strictly confidential and shall not be a matter of public record or accessible to the public 
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except as provided in this section and Sections 24-14A-6 and 24-14A-7 NMSA 1978. No data source 
shall be liable for damages to any’person for having furnished the information to the department. 

B. Record-level data provided to the department pursuant to Section 24-14A-6 NMSA 1978 are 
confidential. The agency that receives record-level data shall not disclose the data except to the 
extent that they are included in a compilation of aggregate data. 

C. The individual forms, electronic information or other forms of data collected by and fur- 
nished for the health information system shall not be public records subject to inspection pur- 
suant to Section 14-2-1 NMSA 1978. The department may release or disseminate aggregate 
data, including those, data that pertain to a specifically identified hospital or other type of 
health facility. These data shall be public records if the release of these data does not vio- 
late state or federal law relating to the privacy and confidentiality of individually identifiable 


health information. 


History: Laws 1989, ch. 29, § 8; 1994, ch. 59, § 9; 
2009, ch. 166, § 3; 2012, ch, 15, § 9; 2015, ch. 121, § 3. 

The 2015 amendment, effective June 19, 2015, pro- 
vided that the department of health may release aggre- 
gate health information data and that this data shall be a 
part of the public record only if the data does not violate 
state or federal privacy and confidentiality laws; in Sub- 
section A, after "except as provided", added "in this section 
and"; in Subsection C, after "NMSA 1978.", deleted "Com- 
pilations of’ and added "The department may release or 
disseminate", after "aggregate data", deleted "prepared 
for release or dissemination from the data collected except 
for a report prepared for an individual data provider or 
the provider's designee containing information concerning 
only its transactions", and added "including those data 
that pertain to a specifically identified hospital or other 
type of health facility. These data", and after "shall be 
public records", added "if the release of these data does 
not violate state or federal law relating to the privacy and 
confidentiality of individually identifiable health informa- 
tion." 


The 2012 amendment, effective May 16, 2012, limited 
the liability of data sources that furnish data to the de- 
partment of health; required agencies that receive record- 
level data to keep the data confidential; in Subsection A, 
in the second sentence after "information to the", deleted 
"commission" and added "department"; and in Subsection 
B, in the second sentence after "The", deleted "depart- 
ment" and added "agency". 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, at the end of the second sentence, added "to 
the commission"; added Subsection B; and in Subsection 
C, in the first sentence, after "individual forms" deleted 
"computer tapes" and added "electronic information"; and 
in the last sentence, after "data provider", added "or the 
provider's designee". 

The 1994 amendment, effective March 4, 1994, sub- 
stituted the language beginning "strictly confidential" for 
"subject to the confidentiality provisions of Section 14-6-1 
NMSA 1978" in Subsection A, and inserted "health infor- 
mation" in the first sentence of Subsection B. 


24-14A-9, Health information system; fees. 


Except for the annual reports required pursuant to the Health Information System Act, the de- 
partment may collect a fee of up to one hundred dollars ($100) per hour to offset partially the costs 
of producing public-use data aggregations or data for single use special studies. Entities contribut- 
ing data to the system shall be charged reduced rates. Rates shall be established by regulation and 
shall be reviewed annually. Fees collected pursuant to this section are appropriated to the depart- 


ment to carry out the provisions of the Health Information System Act. 


History: Laws 1989, ch. 29, § 9; 1994, ch. 59, § 10; 
2012, ch. 15, § 10. 

The 2012 amendment, effective May 16, 2012, au- 
thorized the department of health to collect fees; in the 
first sentence after "Information System Act, the", deleted 
"commission" and added "department"; and in the fourth 
sentence, after "appropriated to the", deleted "commis- 
sion" and added "department". 


The 1994 amendment, effective March 4, 1994, added 
at the beginning of the first sentence "Except for the an- 
nual reports required pursuant to the Health Information 
System Act," and made a related stylistic change; substi- 
tuted "commission may" for "department has authority 
to establish and", and "a fee of up to one hundred dollars 
($100) per hour" for "fees" in the first sentence; and substi- 
tuted "commission" for "department" in the last sentence, 


24-14A-10. Health information system; violation; civil penalty. 


A. It is unlawful for any person subject to the data reporting requirements of the Health In- 
formation System Act and the regulations adopted pursuant to that act not to comply with any of 
those requirements. . 

B. A civil action may be brought in the name of the state alleging a violation of Subsection 
A of this section and a petition may be made to the district court for temporary or permanent 
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injunctive relief. In any such action, if the court finds that a person has wilfully violated Subsec- 
tion A of this section, upon petition to the court there may be menemenedd on behalf of the state a civil 
penalty not to exceed one thousand dollars ($1,000). 


History: Laws 1989, ch. 29, § 10. 


24-14A-11. Advisory committee. 


The secretary of health shall appoint’a health information system advisory committee to' advise 
the department in carrying out the provisions of the Health Information System Act. ae secre- 
tary shallestablish the membership and duties of the:committee by rule. ; Bie 


History: Laws 2015, ch. 121, § 4. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates, — Laws 2015, ch. 121, contained no adiquramant 0 of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 14B 
Electronic Medical Records 
Sec. Sec. 
24-14B-1. Short title. 24-14B-6. Use and disclosure of electronic health care 
24-14B-2, Purpose. information, 
24-14B-3. Definitions. 24-14B-7. Liability. 
24-14B-4, Electronic medical records; electronic signa- 24-14B-8. Out-of-state disclosures. 
tures; legal recognition. 24-14B-9, Exclusion of certain insurers. 


24-14B-5. Retention of electronic medical records. 24-14B-10. State agency; electronic medical records: 


24-14B-1. Short title. 


This act [24-14B-1 through 24-14B-10 NMSA 1978] may be cited as the "Electronic Medical 
Records Act". 


History: Laws 2009, ch. 69, § 1. IV, § 23; was effective) June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-14B-2, Purpose. ; 9 a0eht “hla ae 


The purpose of the Electronic Medical epson Act is re pcohe for thee use, disclosure and pro- 
tection of electronic medical records. 


History: Laws 2009, ch. 69, § 2. ; IV, § 23, was effective June 19,2009; '90 dass after the 
Effective dates. — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-14B-3. Definitions. 


As used in the Electronic Medical Records Act: : 

A. "demographic information" means information that identifies the individual who is the guke 
ject of the health care information, including the individual's name, date of birth:and: address and 
other information necessary to identify the individual, that may be used to.identify the individual 
or that associates the individual with the individual's electronic medical record; 

B. "disclose" means to release, transfer, provide, give access to or otherwise divulge in any 
other: manner information outside the entity holding the information; 
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C. "electronic" means relating to technology having electrical, digital, magnetic, wireless, opti- 
cal, electromagnetic or similar capabilities; 

D. "electronic medical record" means an electronic record of an individual patient's health care 
information that: may contain demographic information; 

E. “electronic signature" means anelectronic sound, symbol or process attached to or logically 
associated with a record and executed or adopted by an individual with the intent to sign the 
record; 

F. "health care" means care, services or supplies related to the health of an individual and 
includes: 

(1) preventive, efi aan therapeutic, rehabilitative, maintenance or palliative care and 
counseling; 

(2) services, assessments or procedures that’ are concerned with: the physical or mental 
condition or functional status of an individual or that affect the structure or function of the body 
of an individual; and 

(3) the sale or dispensing of a drug, a device, a piece of equipment or other item in accor- 
dance with a prescription; 

G. “health care group purchaser" means a person who is licensed, certified ‘or otherwise au- 
thorized or permitted by the New Mexico’ Insurance Code [Chapter 59A NMSA 1978, except for 
Articles 30A and 42A] to pay for or purchase health care on behalf of an identified individual or 
group of individuals, regardless of whether the cost of coverage or services is paid for by the pur- 
chaser or the persons receiving coverage or services; 

H. "health care information" means any information, whether oral or recorded in any form or 
medium, related to the past, present or future physical or mental health or condition of an indi- 
vidual; the provision of health care to an individual; or the past, present or future payment for the 
provision of health care to an individual; 

I, “health care institution" means an institution, facility or agency licensed, certified or other- 
wise authorized or permitted by law to provide health care in the ordinary. course of business; 

J. "health information exchange" means an arrangement among persons participating in a 
defined secure electronic network service, such as a regional health information organization, that 
allows the’sharing of health care information about individual patients among different health 
care institutions or unaffiliated providers.,The use of an electronic medical record system by a 
health care provider, by or within a health care institution or by an organized health care arrange- 
ment as defined by the federal Health Insurance Portability and Accountability Act of 1996 does 
not constitute a health information exchange; 

K. "information" means data, including text, images, sounds and codes and computer pro- 
grams, software and databases; 

L. "provider" means an individual who is licensed, certified or otherwise authorized or permit- 
ted by law to provide health care in the ordinary course of business or practice of a profession; 

M. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

N. "record locator service" means an information service that contains demographic informa- 
tion and the location of health care information of a specified individual across different health 
care institutions or, unaffiliated providers that participate in the service. The use of an electronic 
medical record system by a health care provider or by an organized health care arrangement as 
defined by the federal Health Insurance Portability and Accountability Act of 1996 does not consti- 
tute a record locator service; and . 

O. "treatment" means the provision, coordination or management of health care and related 
services by one or more providers, including the coordination or management of health care by a 
provider with a third party; consultation between providers relating to an individual, or the refer- 
ral of an individual for health care from one provider to another. 


History: Laws 2009, ch. 69, § 3. ; IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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24-14B-4. Electronic medical records; sata ov stl rot went legal 
recognition. 


If a law or rule requires a medical record to be in writing, or if a law or rule requires a rele ee 
pertaining to a medical record, an electronic medical record or an electronic signature satisfies 
that law or rule, except for a court rule. ' 


History: Laws 2009, ch. 69, § 4. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-14B-5. Retention of electronic medical records. 


A. Ifa law or rule requires that a medical record be retained, the requirement.is satisfied by 

retaining an electronic record that: 
(1) accurately reflects the medical record; and 
(2) remains accessible and is capable of being accurately ee for later reference. 

B, Ifa law or rule requires a medical record to be presented or retained in its original form or 
provides consequences if the medical record is not presented or retained in its original form, that 
law or rule is satisfied by an electronic medical record retained in accordance with Subsection A 
of this section. 

C. A medical record retained as an electronic medical record in accordance with Subsection A 
of this section satisfies a law or rule requiring a person to retain a medical record for evidentiary, 
audit or other purposes. | 


History: Laws 2009, ch. 69, § 5. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-14B-6. Use and disclosure of electronic health care information. 


A. A provider, health care institution, health information exchange or health care group 
purchaser shall not use or disclose health care information in an individual's electronic medi- 
cal record to another person without the consent of the individual except as allowed by state or 
federal law. 

B. A provider, health care institution or health care group purchaser may disclose demographic 
information and information about the location of an individual's electronic medical records to a 
record locator service in accordance with state or federal law, A provider or health care institution 
participating in a health information exchange using a record locator service shall not have access 
to demographic information, information about the location of the individual's electronic medical 
records or information in an individual's electronic medical record except in connection with the 
treatment of the individual or as permitted by the consent of the individual or as otherwise per- 
mitted by state or federal law. 

C. A record locator service shall maintain an audit log of persons obtaining access to 
information in the record locator service, which audit log shall contain, at a minimum, infor- 
mation on: 

(1) the identity of the person obtaining access to the information; 
(2) the identity of the individual whose information was obtained; 
(3) the location from which the information was obtained; 

(4) the specific information obtained; and 

(5) the date that the information was obtained. 

D. The audit log shall be made available by a health information exchange on the request 
of an individual whose health care information is the subject of the audit log; provided, how- 
ever, that the audit log made available to the individual shall include only information related 
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to that individual. The audit log shall be made available to the requesting individual annually 
for a fee not to exceed twenty-five cents ($.25) per page as established by the department of 
health. 

E. A record locator service shall provide a mechanism under which individuals may exclude 
their demographic information and information about the location of their electronic medical re- 
cords from the record locator service. A person operating a record locator service or a health infor- 
mation exchange that receives an individual's request to exclude all of the individual's informa- 
tion from the record locator service is responsible for removing that information from the record 
locator service within thirty days. An individual's request for exclusion of information shall be in 
writing and shall include a waiver of lability for bod harm caused by the exclusion of the indi- 
vidual's information. 

F. When information in an individual's electronic medical record is requested using a record 
locator service or a health information exchange: 

(1) the requesting provider or health care institution shall warrant that the request is for 
the treatment of the individual, is permitted by the individual's written authorization or is other- 
wise permitted by state or federal law; and 

(2) the person disclosing the information may rely upon the warranty of the person mak- 
ing the request that the request is for the treatment of the individual, is permitted with the con- 
sent of the individual or is otherwise permitted by state or federal law. 

G. Notwithstanding any other provision of law, information in an individual's electronic medi- 
cal record may be disclosed: 

(1) to a provider that has a need for information about the individual to treat a condition 
that poses an immediate threat to the life of any individual and that requires immediate medical 
attention; 

(2) except as provided in the Electronic Medical Records Act, to a record locator service or 
a health information exchange for the development and operation of the record locator service and 
the health information exchange; and 

(3) to a provider, health care institution or health care group purchaser for treatment, 
payment or health care operation activities, in compliance with the federal Health Insurance Por- 
tability and Accountability Act of 1996 and the regulations promulgated pursuant to that act, 
and if applicable, in compliance with 42 U.S.C. Section 290dd-2 and the regulations promulgated 
pursuant to that section. 

H. For the purposes of this section, "health care operation activities" includes administrative, 
financial, legal and quality improvement activities of a covered entity that are necessary to con- 
duct business and to support the core functions of treatment and payment and are limited to the 
activities listed in the definition of "health care operations" at 45 C.F.R. 164.501. 


History: Laws 2009, ch. 69, § 6; 2021, ch. 118, § 1. payment or health care operation activities, and defined 

The 2021 amendment, effective July 1, 2021, provided "health care operation activities" for purposes of this sec- 
that information in an individual's electronic medical re- tion; in Subsection G, added Paragraph G(3); and added 
cord may be disclosed to certain entities for treatment, Subsection H, 


24-14B-7. Liability. 


If an individual requests to exclude all of the individual's information from the record locator 
service pursuant to Subsection E of Section 6 [24-14B-6 NMSA 1978] of the Electronic Medical 
Records Act, the record locator service, health information exchange, health care institution or 
provider shall not be liable for any harm to the individual caused by the exclusion of the indi- 
vidual's information. 


History: Laws 2009, ch. 69, § 7. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. : 
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24-14B-8. Out-of-state disclosures. 


A disclosure otherwise permissible under the Electronic Medical Records Act may be made to 
providers, health care group purchasers, health care institutions, health information exchanges or 
record locator services located or operating outside of the state. 


History: Laws 2009, ch. 69, § 8. IV, § 23, was ‘effective June 19, 2009, 90 days after the 
Effective dates, — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ~ 


| 


24-14B-9. Exclusion of certain insurers. 


| Nothing in the Electronic Medical Records Act shall be construed to apply to a person operat- 
ing as a property and casualty insurer, workers’ compensation insurer, life i insurer, long-term care 
insurer or disability 1 income insurer, _ 


History: Laws 2009, ch. 69, § 9. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch: 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant;to N.M. Const., art. 


24-14B-10. State agency; electronic medical records. 


If a state agency requires the use of electronic medical records for any type of health care or 
health coverage program, the agency shall allow a health care group purchaser, health care insti- 
tution, health information exchange, provider, record locator service or any other person to use any 
public, proprietary or open source hardware or software; provided that the hardware or Boitware 
complies with federal interoperability-certified laws or rules. © 


History: Laws 2009, ch. 69, § 10: ~ TV, § 23, was effective June ‘19, 2009, 90 days after the 
Effective dates, — Laws 2009, ch. 69 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const,; art. 


ARTICLE 14C 
Health Care Work Force Data Collection, Analysis 
and Policy 

Sec, Sec. 
24-14C-1. Short title. 24-14C-5, Health care work force data collection by 
24-14C-2. Definitions. © boards; mandatory ‘compliance for appli- 
24-14C-3. Health care work force database; eotlaetign cants; reporting by boards; confidentiality 

of data; housing of data; analysis and re- of data; rulemaking. 

porting. 24-14C-6, Health care work force work group; work force 
24-14C-4. Database establishment and maintenance; data analysis; recruitment planning; stra- 

delegation, tegic plan for improving health care ac- 


cess; work force survey. 


24. 14C-1. Short title. 


Chapter 24, Article 14C NMSA 1978 may be cited as the "Health Care Work: Force Data Collec. 
tion, Analysis and Policy Act". 


History: Laws 2011, ch, 152, § 1; 2012, ch. 16, § 1. The 2012 amendment, effective May 16, 2012, 
changed the statutory reference from "The act" to "Chap- 
ter 24, Article 14C NMSA 1978". 
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24-14C-2. Definitions. 


As used in the Health Care Work Force Data Collection, Analysis and Policy Act: 

A. "board" means any state health care work force licensing or regulatory board, including 
the New Mexico medical board; the New Mexico board of dental health care; the board of nurs- 
ing; the board of pharmacy; any other licensing or regulatory board that the chancellor desig- 
nates; any other health presapelenel licensing board listed in Chapter 61 NMSA 1978; and the 
university; 

B. "chancellor" means the asemesiees for health sciences of the university of New Mexico; 

C. .."database" means the health care work force database created pursuant to the Health.Care 
Work Force Data Collection, Analysis and Policy Act; 

D. "ethnicity" means an individual's self-identification or affiliation as either "Hispanic or La- 
tino" or "not Hispanic or Latino" according to cultural, historical, linguistic or religious ties; 

EK. ."New Mexico center for health care workforce analysis" means a state entity that collects, 
analyzes and reports data regarding the state's health care work force and collaborates with the 
federal national center for health care workforce analysis pursuant to Section 5103 of the federal 
Patient Protection and Affordable Care Act; 

F, "race" means an individual's self-identification or affiliation with one of the following catego- 
ries used to identify individuals according to historical or Pasnniganeal characteristics: 

(1) American Indian or Alaska Native; 

(2) Asian; 

(3) Black or African American; 

(4) -Native Hawaiian or other Pacific Islander; 

(5) White; or 

(6) a mixture of any of the categories listed in Paragraphs (1) through (5) of this subsec- 
tion; and 

G. "university" means the university of New Mexico. 


History: Laws 2011, ch. 152, § 2; 2012, ch. 16, § 2; The 2012 amendment, effective May 16, 2012, trans- 


2021, ch. 54, § 9. ferred duties under the act from the health department to 

The 2021 amendment, effective June 18, 2021, re- the University of New Mexico; in Subsection A, after "any 
moved the board of osteopathic medical examiners from . other licensing and regulatory board that the", changed 
the list of boards included in the definition of "board" "secretary of health" to "chancellor" and after "Chapter 61 
as used in the Health Care Work Force Data Collection, NMSA 1978; and the", changed "department" to "univer- 
Analysis and Policy Act; and in Subsection A, after "New sity"; added a new Subsection B and relettered former 
Mexico medical board", deleted "the board of osteopathic Subsection B as new Subsection C; deleted former Subsec- 
medical examiners", F tion C, which defined "department" as the department of 


health; and added Subsection G. 


24-14C-3. Health care work force database; collection of data; housing 
of data; analysis and reporting. 


A. Subject to the availability of state, federal or private foundation funding or other sources 
of funding, the chancellor shall create and maintain the "health care work force database". The 
chancellor shall: _. 

(1) enter into,agreements with entities to create, house and provide information to state 
agencies, the legislature and the governor and, as the legislature or governor deems appropriate, 
any others regarding the state's health care work force; and 

_ (2) seek federal or other sources of funding to create a New. Mexico center for health care 
workforce analysis and to ensure the additional funding and staffing needed to achieve the antici- 
pated outcomes. 

B. A board shall supply the university with data pertaining to licensed health care providers 
for inclusion in the database. A board shall collect a core essential data set at the time of new li- 
censure or licensure renewal, including, but not limited to, a provider's: 

(1) demographics, including race, ethnicity and primary and other languages spoken; 

(2). practice status, including, but not limited to: 

(a) active practices in New Mexico and other locations; 
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(b) practice type; and 


HEALTH AND SAFETY 


24-14C-5 


(c) practice settings, such as peng ens public schools, higher Re uation institutions, 


clinics and other clinical settings; 


Aa 


(3) education, training and primary and ate specialties for all heaive air pe ae as 


appropriate; 


(4) average hours worked per week and the average number of weeks worked per year in 
the licensed profession over the past twelve months; 

(5) percentage of practice engaged in direct patient care bia in fier activities, such as 
teaching, research and administration, in the licensed profession; 

(6) practice plans for the next five years, including retiring mectes a health care paticessdhy 
moving out of state or changing health care work hours; and 

(7) professional liability insurance Costs and availability as they relate to sy appel to 


practice. 


C. The chancellor shall previ" to the department of health, in a manner that sealing to 
department of health rules, access to health care work force data that the university administers 
pursuant to the Health Care Work Force Data Collection, Analysis and Policy Act. 


History: Laws 2011, ch, 152, § 3; 2012, ch. 16, § 3. 

The 2012 amendment, effective May 16, 2012; trans- 
ferred duties under the act from the health department 
to the University of New Mexico; required the chancellor 
to provide data to the health department; in Subsection 
A, changed "secretary of health" to "chancellor" in two in- 
stances; in Subsection B, in the first sentence, after "shall 
supply the", changed "department" to "university"; and 
added Subsection C. 

Temporary provisions, — Laws 2012, ch. 16, § 8 por, 
vided that on July 1, 2012: 


A. all data, arpraneteeoee: property, personnel and 
records related to data collection, analysis, storage or 
use pursuant to'the Health Care Work Force Data Col- 
lection,,Analysis, and Policy Act shall be transferred 
from the department of health to the university of New 
Mexico; and 

B. any contracts'related to data collection, analysis, 
storage or use that are binding'on the department of 
health pursuant to the Health Care Work Force Data Col- 
lection, Analysis and Policy Act shall be binding on the 
board of regents of the university of New Mexico. 


24-14C-4. Database establishment and maintenance; delegation. 


A. The chancellor may contract and collaborate with a private or public entity to establish 
and maintain the database, to analyze data collected, to develop reports for the legislature or the 
executive branch or to perform other dutiesto carry out the provisions of the Health Care Work 


Force Data Collection, Analysis and Policy Act. 


B.. An entity that establishes, maintains or analyzes data or develops reports by contract pur- 
suant to Subsection-A of this section shall provide to'the department of health, in'a manner that 
conforms to department of health rules,’ access to any health care work force data that the entity 


establishes, maintains, analyzes or reports. 


History: Laws 2011, ch. 152, § 4; 2012, ch..16, § 4.° 
The 2012 amendment, effective May 16, 2012, au- 


thorized the chancellor to contract with private or public © 


entities to establish and maintain the database; required 
an entity that established and maintained the database 


~ 'to provide the department of health access to health care 


work force data that the entity established and main- 
tained? designated the first paragraph as Subsection A 
and changed ' ‘secretary of agar to "chancellor"; and © 


‘added Subsection B. 


24-14C-5, Health care work fares Hata callentiog by Baan 
mandatory compliance for applicants; reporting by botkbela: 


confidentiality of data; rulemaking. 


A. An applicant for a license from a board or renewal of a license by a board shall itrdSide the 
information prescribed by the chancellor pursuant to Subsection C of this section. This section 
applies to applicants for health professional licensure or renewal of health professional licensure 
pursuant to Chapter 61 NMSA 1978. 

B. Aboard shall not approve a subsequent application for a license or renewal of a license until 
the applicant provides the information pursuant to Subsection C of this section.’ 

C. Aboard shall adopt rules regarding the manner, form and content of reporting data; the con- 
sistency of data entry fields used; and the information that an applicant, pursuant to Subsection A 
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of this section, shall provide to a board. At a minimum, the rules shall provide for a core essential 
data set, including the applicant's: 
(1) demographics, including race, ethnicity iene primary and pth 5 languages spoken; 
(2) practice status, including, but not limited to: ) 
\ «(a) active practices:in New Mexico and other vicar: 
(b) « practice type; and ) 
(ec) practice settings, such as hospital, clinic or other clinidall ee 
(3) education, training and primary and secondary specialties; 
(4) average hours worked per week and the average number of weeks worked per year in 
the licensed profession; 
(5) percentage of practice engaged i in direct patient care and in other activities, such as 
teaching, research and administration, in the licensed profession; and ~ | 
(6). practice plans for the next five years, including retiring from the health care profes- 
sion, moving out of state or changing health care work hours. 

D. Aboard shall report health care work force information collected pursuant to this section to 
the chancellor. 

EK. A board shall keep confidential and not release personally identifiable data collected under 
this section for any person licensed, registered or certified by the board. The provisions of this 
subsection do not apply to the release of information to a law enforcement agency for investiga- 
tive purposes or to the release to the chancellor for state health planning purposes. A person with 
whom the university contracts to perform data collection, storage and analysis shall protect the 
privacy of that data. The chancellor shall ensure that the responses of applicants shall be kept 
confidential, including taking special precautions when the identity of an applicant may be ascer- 
tained due to the applicant's location or occupation. 

F. A board shall promulgate rules as necessary to perform the board's duties pursuant to 
this section, including rules for collecting, storing and analyzing data in addition to the infor- 
mation required to be collected by the Health Care Work Force Data Collection, Analysis and 
Policy Act. 


History: Laws 2011, ch. 152, § 5; 2012, ch. 16, § 5, "chancellor"; and in Subsection E, in the second sentence 
The 2012 amendment, effective May 16, 2012, trans- after "release to the", deleted "secretary of health" and 
ferred the duties of the secretary of health to the chancel- added "chancellor", in the third sentence after "A person 
lor; in Subsection A, in the first sentence after "provide in- with whom the", deleted "department" and added "univer- 
formation prescribed by the" deleted "secretary of health" sity", and in the fourth sentence after "The", deleted "sec- 


and added "chancellor"; in Subsection D, at the end, of retary of health" and added "chancellor". . 
the sentence deleted "secretary of health" and added ; . 


24-14C-6. Health care work force work group; work force data analysis; 
recruitment planning; strategic plan for i improving health 
care access; work force survey. 


The chancellor for health sciences of the university of New Mexico shall convene a health care 
work force work group that includes representatives of health care consumers; health care provid- 
ers; organized groups’ representing physicians, physician assistants, nurses, nurse practitioners, 
dentists, dental hygienists and pharmacists; health care work force training institutions; the de- 
partment of health; the public education department; the higher education department; and the 
boards. The work group shall: 

A. analyze and make recommendations to the legislature regarding incentives to attract quali- 
fied individuals, including those from minority, groups underrepresented among health care pro- 
fessions, to pursue health care education and practice in New Mexico; . 

B. .develop a short-term plan and a five- -year plan to improve health, care access, with a 
draft report on the plans to,be submitted to the interim legislative health and human services 
committee by November 1, 2011. Beginning October 1, 2012, the work group shall make de- 
tailed annual reports to the legislative health and human services committee by October 1 of 
each year; 
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. 24-15-2 


C. analyze the collected data and make recommendations to the legislature for building health- 
ier communities and improving health outcomes; and 

D. devise an electronic survey, designed to be completed by applicants within fifteen minutes, 
for boards to provide to applicants for licensure or renewal of licensure, which includes questions 
regarding the information required pursuant to Subsection C of Section 24-14C-5 NMSA 1978 and 
any other survey ise a that the chancellor oo the work group deem appropriate. 


History: Laws 2011, ork 152, § 6; 2012, ch. 16, § 6. 

The 2012 amendment, effective May 16, 2012, trans- 
ferred the duties of the secretary of health to the chan- 
cellor; in the introductory sentence after "The", deleted 


"secretary of health" and added "chancellor for health sci-. 


ences of the university of New Mexico" and after "health 
care work force training institutions, the", deleted "New 
Mexico health policy commission" and added "department 
of health"; and in Subsection D, after "any other survey 
questions that the",.deleted "secretary of health" and 
added "chancellor". 


Temporary provisions. — Laws 2012, ch. 16, § 7 
amended Laws 2011, ch. 152, § 7 to provide that to carry 
out the provisions set forth in the Health Care Work Force 
Data Collection, Analysis and Policy Act, the chancellor 


_ for health sciences of the university of New Mexico shall 


seek funding pursuant to Section 5102 of the federal Pa- 
tient Protection and Affordable Care Act, as well as fund- 
ing from any other source, public or private, that the chan- 
cellor deems appropriate, 


ARTICLE 15 
Ski Safety 

Sec. Sec, 
24-15-1. Short title. 24-15-8. Duties of ski area operators with respect to ski 
24-15-2. Purpose of act. lifts. 
24-15-3, Definitions. 24-15-9. Duties of passengers. 
24-15-4, Insurance. 24-15-10. Duties of the skiers. 
24-15-5. Penalty. 24-15-11, Liability of ski area operators, 
24-15-6, Provisions in lieu of others. 24-15-12. Liability of passengers. 
24-15-7. Duties of ski area operators with respect to ski- 24-15-13. Liability of skiers. 


ing areas, 


24-15-1. Short title. 


24-15-14, Limitation of actions; notice of claim. 


Chapter 24, Article 15 NMSA 1978 may be cited as the "Ski Safety Act". 


History: 1953 Comp., § 12-16-1, enacted by Laws 
1969, ch. 218, § 1; recompiled as 1953 Comp., § 12-28- 
1, by Laws 1972, ch. 51, § 9; 1979, ch. 279, § 1. 


ANNOTATIONS 


Doctrine of comparative negligence is applicable 
to claims brought under the Ski Safety Act where both 
the skier and the ski area operator are alleged to have 
breached statutory duties. Lopez v. Ski Apache Resort, 
1992-NMCA-047, 114. N.M. 202, 836 P.2d 648, cert. denied, 
113 N.M. 815, 833 P.2d 1181. 


24-15-2. Purpose of act. 


Law reviews. — For article; "Bartlett Revisited - New 
Mexico Tort Law Twenty Years After the Abolition of Joint 
and Several Liability -— Part One," see 33 N.M.L. Rev. 1 
(2008). 

. For article, "Tort Law — The Application. of the Rescue 
Doctrine Under Comparative Negligence Principles: Gov- 
ich v. North American Systems, Inc.", see 23 N.M.L. Rev. 
349 (1993). 

Am, Jur. 2d, A.L.R. and OS. references. — 27A 
Am, Jur, 2d Entertainment and Sports Law § 54 et. seq. 

Private owner's liability to trespassing children for in- 
jury sustained by sledding, tobogganing, skiing, skating or 
otherwise sliding on his land, 19 A.L.R.3d 184. 


A. In order to safeguard life, health, property and the welfare of this state, it is the policy of 


New Mexico to protect its citizens and visitors from unnecessary hazards in the operation of ski 

lifts and passenger aerial tramways and to require liability insurance to be carried by operators of 
ski lifts and tramways. The primary responsibility for the safety of operation, maintenance, repair 

and inspection of ski lifts and tramways rests with the operators of such devices. The primary re- 

sponsibility for the safety of the individual skier while engaging in the sport of skiing rests with 
the skier himself The state, through the Ski Safety Act, recognizes these responsibilities and du- 

ties on the part of the ski area operator and the skier. 
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_B. It is recognized that there are inherent risks in the sport of skiing, which should be under- 
stood by each skier and which are essentially impossible to eliminate by the ski area operator. It 
is the purpose of the Ski Safety Act to define those areas of responsibility and affirmative acts for 


which ski area operators shall be liable for loss, damage or injury and those risks which the skier 


or passenger expressly assumes and for which there can be no recovery. 


History: 1953 Comp., § 12-16-2, enacted by Laws 
1969, ch. 218, § 2; recompiled as 1953 Comp., § 12-28- 
2, by Laws 1972, ch. 51, § 9; 1979, ch. 279, § 2; 1997, 
ch, 211, § 1. 

The 1997 amendment, effective June 20, 1997, des- 
ignated the existing paragraphs as Subsections A and B, 
respectively, and inserted "or passenger" following "skier" 


ANNOTATIONS 


, Duties for ski operators. — Section 24-15-7 NMSA 
1978, not this section, sets out the specific duties for ski 
operators in a skiing area. Barba v. Taos Ski Valley, Inc., 
1998 Colo. J. C.A.R. 2324 (10th Cir. 1998), decision with- 
out published opinion, 145 F.3d 1345 (10th Cir. 1998). 


near the end of Subsection B. 


24-15-3. Definitions. 


As used in the Ski Safety Act: 

A. _ "ski lift" means any device operated by a ski area operator used to transport passengers 
by single or double reversible tramway, chair lift or gondola lift, T-bar lift, J-bar lift, platter lift or 
similar device or a fiber rope tow; 

B. "passenger" means any person, at any time in the year, who is lawfully using a ski lift or 
is waiting to embark or has recently disembarked from a ski lift and is in its immediate vicinity; 

C. "ski area" means the property owned, permitted, leased or under the control of the ski area 
operator and administered as a single enterprise within the state; 

D. "ski area operator" means any person, partnership, corporation or other commercial entity 
and its agents, officers, employees or representatives who has operational responsibility for any 
ski area or ski lift; 

EK. "skiing" means participating in the sport in which a person slides on snow, ice or a combina- 
tion of snow and ice while using skis; 

F. "skiing area" means all slopes, trails, terrain parks and competition areas, not including any 
ski lift; 

G. "skier" means any person, including a person enrolled in ski school or other: class for in- 
struction, who is on skis and present at a skiing area under the control of a ski area operator for 
the purpose of engaging in the sport of skiing by utilizing the ski slopes’and trails and does not 
include a passenger; 

H, "ski slopes and trails" means those areas designated by the ski area OperAles to be used by 
skiers for the purpose of participating in the sport of skiing; | 

I, "ski retention device" means a device designed to help prevent runaway skis; and 

J. "skis" means any device used for skiing, including alpine skis, telemark skis, cross-country 
skis, mono-skis, snowboards, bladerunners, adaptive devices used by disabled skiers, or tubes, 
sleds or any other device used to accomplish the same or a similar purpose to participate in the 
sport of skiing. 


History: Laws 1969, ch. 218, § 3; 1953 Comp., § 12- 
16-3; recompiled as 1953 Comp., § 12-28-3 by Laws 
1972, ch. 51, § 9; 1979, ch. 279, § 3; 1997, ch. 211, § 2. 

The 1997 amendment, effective June 20, 1997, in- 
serted "at any time in the year" near the beginning of Sub- 
section B, added Subsections E and J, redesignated former 


Subsections E to H as Subsections F to I, inserted "terrain - 


24-15-4. Insurance. 


parks and competition areas" in Subsection F, inserted 
"including a person enrolled in ski school or other class for 
instruction, who is on skis and" near the beginning of Sub- 
section G, substituted "a passenger" for "the use of a ski 
lift" at the end of Subsection G, and made minor stylistic 
changes throughout the section. 


A. Every operator shall file with the state corporation commission [public regulation commis- 
sion] and keep on file therewith proof of financial responsibility in the form of a current insurance 
policy in a form approved by the commission, issued by an insurance company authorized to do 
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business in the state, conditioned to pay, within the limits of liability herein prescribed, all final 
judgments for personal injury or property damage proximately caused or resulting from negli- 
gence of the operator covered thereby, as such negligence is defined and limited by the Ski Safety 


Act. The minimum limits of liability insurance to be provided by operators shall be as follows: 


SKI SAFETY ACT 
LIABILITY INSURANCE 
LIMITS OF LIABILITY 
REQUIRED MINIMUM COVERAGES 
FOR INJURIES, DEATH, OR DAMAGES 


KIND LIMITS FOR LIMITS FOR BODILY | 
AND BODILY INJURY INJURY TO OR DEATH 
NUMBER TO OR OF ALL PERSONS 
OF LIFTS DEATH OF INJURED OR KILLED PROPERTY 
OPERATED ONE PERSON IN ANY ONE ACCIDENT DAMAGE 
Not more than three 
surface lifts $100,000 _ - $300,000 $5,000 
Not more than three ) 
ski lifts, including 
one or more | 
chair lifts 250,000. . 500,000 25,000 
More than three 
ski lifts or one r 
or more tramways 500,000 1,000,000 50,000. 


.B.. No ski lift or tramway shall be operated in this state after the effective date of the Ski 
Safety Act unless a current insurance policy as required herein is in effect and properly filed with 
the state corporation commission: [public regulation commission]. Hach policy shall contain a pro- 
vision that it cannot be canceled prior to its expiration date without thirty days' written notice of 
intent to cancel served by sis 1 mail on the insured and on the commission. 


Historly: 1953 Comp,, § 12-16-4, enacted by: Laws 
1969, ch, 218, § 4; recompiled as 1953 Comp., § 12-28- 
4, by Laws 1972, ch. 51, § 9; 1997, ch. 211, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1998, ch. 108,,§ 80 deemed that all references to 
the state corporation commission be construed as mELp : 
ences to the public regulation commission, © ; 

Cross references. — For duties of operators, see 24- 
15-7 NMSA 1978.. 

For public regulation commission, see N.M. Const., art, 
XI, $1 


24-15-5. Penalty. 


The 1997 ver effective June 20, 1997, des- 
ignated the existing paragraphs as Subsections A and 
B respectively, in Subsection A, added the table heading 
which reads "SKI SAFETY ACT LIABILITY INSUR- 
ANCE LIMITS. OF LIABILITY. REQUIRED MINIMUM 
COVERAGES FOR INJURIES, DEATH OR DAMAGES", 
increased the minimum limits of liability insurance 
throughout the table, and made a minor stylistic change 


», in Subsection B. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 27A 
Am, Jur, 2d Entertainment and Sports Law § 4. 


- Any operator convicted of operating a ski lift or aerial passenger tramway without having ob- 
tained and kept in force an insurance policy as required by the Ski Safety Act is guilty of a mis- 
demeanor punishable by a fine of not more than five hundred dollars ($500) for each day of illegal 
operation. The attorney general or the district attorney of the county where the ski area is located 
has the power to bring proceedings in the district court of the county in which the ski area is lo- 
cated to enjoin the operation of any ski lift or tramway being operated. without a current insurance 
policy, in the amounts prescribed herein, being obtained and kept in force and covering the opera- 
tor concerned. . 
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History: 1953 Comp., § 12-16-5, enacted by Laws 
1969, ch. 218, § 5; recompiled as 1953 Comp., § 12-28- 
5, by Laws 1972, ch. 51, § 9; 1997, ch. 211, § 4. 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "having obtained and kept in force" for "having 


24-15-6. Provisions in lieu of others. 


SKI SAFETY 


24-15-7 


filed" near the beginning of the section, substituted "five 
hundred dollars ($500)" for "one hundred dollars ($100)" 
in the first sentence, and substituted "being obtained and 
kept in force" for "being on file" near the end of the section. 


Provisions of the Ski Safety Act are in lieu of all other regulations, registration or licensing re- 
quirements for ski areas, ski lifts and tramways. Ski lifts and tramways shall not be construed to 
be common carriers within the meaning of the laws of New Mexico. 


History: 1953 Comp., § 12-16-6, enacted by Laws 
1969, ch. 218, § 6; recompiled as 1953 Comp., § 12-28- 
6, by Laws 1972, ch. 51,89. 9. 


ANNOTATIONS 


of an injured skier's claim that she was a third party ben- 
eficiary under the terms of the permit between the United 
States and the ski resort was proper since the Ski Safety 
Act provided the exclusive remedy available to the skier. 
Kidd v. Taos Ski Valley, Inc., 88 F.3d 848 (10th Cir. 1996). 


Skier as third party beneficiary of permit be- 
tween United States and ski resort. — The dismissal 


24-15-7. Duties of ski area operators with respect to skiing areas. 


Every ski area operator shall have the following duties with respect to the operation of a skiing 
area: 

A. to mark all snow-maintenance vehicles and to furnish such vehicles with flashing or rotat- 
ing lights, which shall be in operation whenever the vehicles are working or are in movement in 
the skiing area; 

B, to mark with a visible sign or other warning implement the location of any hydrant or simi- 
lar equipment used in snow-making operations and located on ski slopes and trails; 

C. to mark in a plainly visible manner the top or entrance to each slope, trail or area with the 
appropriate symbol for its relative degree of difficulty, using the symbols established or approved 
by the national ski areas association; and those slopes, trails or areas which are closed, or portions 
of which present an unusual obstacle or hazard, shall be marked at the top or entrance or at the 
point of the obstacle or hazard with the appropriate symbols as are established or approved by the 
national ski areas association or by the New Mexico ski area operators association; 

D. to maintain one or more trail boards at prominent locations at each ski area displaying that 
area's network of ski trails and slopes with each trail and slope rated in Se uebee with the sym- 
bols and containing a key to the symbols; 

E. to designate by trail board or otherwise at the top of 0 or entrance to the een trail or slope 
which trails or slopes are open or closed; 

F. to place or cause to be placed, whenever snow-maintenance vehicles or snow-making opera- 
tions are being undertaken upon any trail or slope while such trail or slope is open to the public, a 
conspicuous notice to that effect at or near the top or entrance of such trail or slope; 

G. to provide ski patrol personnel trained in first aid, which training meets at least the re- 
quirements of the national ski patrol outdoor emergency care course, and also trained in winter 
rescue and toboggan handling to serve the anticipated number of injured skiers and to provide 
personnel trained for the evacuation of passengers from stalled aerial ski lifts. A first aid room or 
building shall be provided with adequate first aid supplies, and properly equipped rescue tobog- 
gans shall be made available at all reasonable times at the top of ski slopes and trails to transport 
injured skiers from the ski slopes and trails to the first aid room; 

H. to post notice of the requirements of the Ski Safety Act concerning the use of ski retention 
devices; 

I. to warn of or correct particular hazards or dangers known to the operator where feasible to 
do so; and 

J. to warn of snowmobiles or all-terrain vehicles (ATV's) operated on the ski slopes or trails 
with at least one lighted headlamp, one lighted red tail lamp, a brake system and a fluorescent flag 
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that is at least forty square inches and 1 is mounted at least six feet above the bottom of the tracks 
or tires. 


History: Laws 1969, ch, 218, § 7; 1953 Comp., § 12- in a skiing area. Barba v, Taos Ski Valley, Inc., 145 F.3d 


16-7; recompiled as 1958 Comp., § 12-28-7 by Laws - 1345 (10th Cir, 1998). 
1972, ch. 51, § 9; 1979, ch. 279, § 4; 1997, ch. 211, § 5. Warning adequate. — Where the uncontroverted evi- 
The 1997 amendment, effective June 20, 1997, re- dence was that Taos did not "know" that the picnic'table 
wrote Subsection C, inserted "at the top of or entrance to near ski trail was a hazard because it had been at that 
the subject trail or slope" in Subsection H, inserted "or en- same location for more than twenty years and no one had 
trance" near the end of Subsection F, substituted ' 'meets collided with it, the trail map board marking the location 
at least the requirements of the national ski patrol out- of the picnic table on the ski run‘and the sign warning of 
door emergency care course" for "meets the requirements unmarked obstacles were. adequate under the standards 
of the American Red Cross advanced first aid course" ~ of the National Ski Areas Association, and, therefore, un- 
near the beginning of Subsection G, added Subsection J, der the Ski Safety Act. Barba v. Taos Ski Valley, Inc,, 1998 
and made minor stylistic changes in Subsections H and I. Colo, J, C.A.R. 2324,:(10th ‘Cir. 1998); decision without 

published opinion, 145 F.8d.1845 (10th Cir. 1998). 

ANNOTATIONS "Warn or correct" hazards. — Where skier was :in- 


Duty to provide warning to skiers of the degree of jured by colliding with picnic table while skiing and ar- 
difficulty at at slopes or Ee Bxistence of ating ob: gued that rather than warn of the picnic table, the opera- 
stacles or hazards located in skiing areas, imposed un- tor should have corrected the hazard, the plain language 
der Subsections C and I, may assume additional signifi- of the Ski Safety Act specifically states that the operator 
cance as the difficulty of the skiing area becomes more must "warn or correct" hazards. Barba v, Taos Ski Valley, 
pronounced, or the degree of danger posed by the risk of Inc., 1998 Colo. J. C.A.R, 2324, (10th Cir. 1998), decision 
collision with an unprotected ski tower located in the des- without published opinion, 145 F.3d 1345 (10th Cir, 1998), 
ignated skiing area increases. Lopez v. Ski Apache Resort, Doctrine of comparative negligence is applicable to 
1992-NMCA-047, 114 N.M. 202, 836 P.2d 648, cert. denied, claims brought under the act where both the skier and the 
113 N.M. 815, 833 P.2d 1181. ski area operator are alleged to have breached statutory du- 

Duty to warn. — A ski resort did not breach its duty to ties. Lopez v, Ski Apache Resort, 1992-NMCA-047, 114 N.M. 
warn_under this.section when it installed a single strand 202, 836 P.2d 648, cert. denied, 113 N.M. 815, 833 P.2d 1181, 


diversionary rope and blocked off an otherwise skiable General duty to novice skier. — The scope of the 
area since the evidence was that the rope had been in aduty imposed on ski operations in Subsection I of this 
place for at least 12 years and over one million skiers had section was not broad enough to encompass the duty to 
managed to ski past it without injury: Kidd.v. Taos Ski provide a general warning to a novice skier that, because 
Valley, Inc., 88 F.3d 848 (10th Cir. 1996). of the skier's limited abilities, portions of a beginner slope 
Conspicuous warnings not required. — The Ski ’ may have been dangerous. Philippi v. Sipapu, Inc., 961 
Safety Act does not require the trail warnings of unusual F.2d 1492 (10th Cir, 1992), 
obstacles or hazards to be conspicuous. Barba v. Taos Ski Am. Jur. 2d, A.L.R, and C.J.S. references. — 27A 
Valley, Inc., 145 F.3d 1345 (10th Cir. 1998), Am, Jur, 2d Bhtertainment and Sports Law §§ 54 et seq., 
Duties for ski operators. — This section, not 24-15-2 81, 82. 


Ski resort's liability for skier's injuries resulting Broa 
condition of ski run or slope, 55 A.L.R.4th 632. 


NMSA 1978, sets out the specific duties for ski operators 


24-15-8, Duties of ski area gucrees with respect to ski lifts. 


Every ski area operator shall have the duty to operate, repair and maintain all ski lifts in ete 
condition. The ski area operator, prior to December 1 of each year, shall,certify to the state corpo- 
ration commission [public regulation commission] the policy number and name of the company 
providing liability insurance for the ski area and the date of the ski lift inspections and the name 
of the person making such inspections. 


History: Laws 1969, ch. 218, § 8; 1953 Comp., §12- ANNOTATIONS 


16-8; recompiled as 1953 Comp. . § 12-28-8 by Laws ‘ ‘ 
1972, ch. 51, § 9; 1979, ch.279, § 5. i The doctrine of comparative, negligence is ap- 
Bracketed material, — The bra¢keted athiarie! was , . Plicable to claims brought under the act where both 
inserted by the compiler and is not part of the law. the skier and the ski area operator are alleged to have 
Laws 1998, ch. 108, § 80 deemed that all references to breached statutory duties: Lopez v. Ski Apache Resort, 
the state corporation commission be construed as hh 1992-NMCA-047, 114 N.M, 202, 836 P.2d 648, cert. denied, 
ences to the public regulation commission. . . 113 N.M, 815, 833 P.2d 1181, 


Cross references. — For public regulation commis- 
sion, see N.M. Const., art. XI, § 1. 


24-15-9.; Duties of passengers. 
Every passenger shall have the duty to, conduct himself carefully and not to: : 
A. board,or,embark upon or disembark from a ski lift except at an area designated for such 
purpose; 
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B.. drop, throw or expel any object from a ski lift; 

C. do any act which shall interfere with the running or operation of a ski lift; 

D. use any ski lift unless the passenger has the ability to use it safely without any instruction 
on its use by the ski area operator or requests and receives instruction before boarding the ski lift; 

E. willfully or negligently engage in any type of conduct which contributes to or causes injury 
to any person; 

F. embark on a ski lift without the authority of the ski area operator; 

G. use any ski lift without engaging such safety or restraining devices as may be Dade ik or 

H. wear skis without properly securing ski retention devices; or 

I. use a ski lift while intoxicated or under the influence of any controlled substance. 


History: 1978 Comp., § 24-15-9, enacted by Laws ANNOTATIONS 


1979, ch. 279, § 6. 
r 8 Am, Jur. 2d, A.L.R. and C.J.S, references. — 27A 
Am, Jur, 2d Entertainment and Sports Law § 88 et seq. 


24-15-10. Duties of the skiers. 


A. It is recognized that skiing as ‘a recreational sport is inherently hazardous to skiers, and it 
is the duty of each skier to conduct himself carefully: 

B.. A person who takes part in the sport of skiing accepts as a matter of law the dangers inherent 
in that sport insofar as they are obvious and necessary. Each skier expressly assumes the risk of and 
legal responsibility for any injury to person or property which results from participation in the sport 
of skiing, in the skiing area, including any injury caused by the following: variations in terrain; sur- 
face or subsurface snow or ice conditions; bare spots; rocks, trees or other forms of forest growth or 
debris; lift towers and components thereof, pole lines and snow-making equipment which are plainly 
visible or are plainly marked in accordance with the provisions, of Section 24-15-7 NMSA 1978; ex- 
cept for any injuries to persons or property resulting from any breach of duty imposed upon ski area 
operators under the provisions of Sections 24-15-7 and 24-15-8 NMSA 1978. Therefore, each skier 
shall have the sole individual responsibility for knowing the range of his own ability to negotiate any 
slope or trail, and it shall be the duty of each skier to ski within the limits of the skier's own ability, 
to maintain reasonable control of speed and.course at all times while skiing, to heed all posted warn- 
ings, to ski only on a skiing area designated by the ski area operator and to refrain from acting in a 
manner which may cause or contribute to the injury of anyone. 

C. Responsibility for collisions by any skier while actually skiing, with any person or. object, 
shall be solely that of each individual involved in the collision, except where an employee, agent 
or officer of the ski area operator is personally involved in a collision while.in the course and scope 
of his employment or where a collision resulted from any breach of duty imposed upon a ski area 
operator under the provisions of Sections 24-15-7 or 24-15-8 NMSA 1978. Each skier has the duty 
to stay clear of and avoid collisions with snow-maintenance equipment,jall-terrain vehicles and 
snowmobiles marked in compliance with the provisions of Subsections’A and J of Section 24-15-7 
NMSA 1978, all other vehicles, lift towers, signs and any other structures, amenities or equipment 
on the ski slopes and trails or in the skiing area. 

D. No person shall: 

(1) place any object in the skiing area or on the uphill track of any ski lift which may cause 
a passenger or skier to fall; 

‘(2) cross the track of any T-bar lift, J-bar lift, Hea hip lift or similar device or a fiber rope 
tow, except at a designated location; 

(3) when injured while skiing or using a ski lift or, mae skiing, when involved in a colli- 
sion with any skier or object in which an injury results, leave the ski area before giving his name 
and current address to the ski area operator, or representative or employee of the ski area opera- 
tor, and the location where the injury or collision occurred and the circumstances thereof; pro- 
vided, however, in the event a skier fails to give the notice required by this paragraph, a.court, in 
determining whether or not such failure constitutes a violation of the Ski Safety Act, may consider 
the reasonableness or feasibility of giving such notice; or 
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(4) use a ski lift, skiing area, slopes or trails while intoxicated or under the influence of 
any controlled substance. 

E. No skier shall fail to wear retention straps or dothaes ski retention devices to help prevent 
runaway skis. 

F, Any skier upon being injured shall indicate, to the ski patrol personnel fest first. aid 
treatment or emergency removal to a first aid room, his acceptance or rejection of such services as 
provided by the ski area operator. If such service is not refused or if the skier is unable to indicate 
his acceptance or rejection of such service, the acceptance of the service is presumed to have been 
accepted by the skier. Such acceptance shall not constitute a waiver of any action for negligent 
provision of the service by the ski patrol personnel. 


History: 1978 Comp., § 24-15-10, enacted by Laws 
1979, ch. 279, § 7; 1997, ch. 211, § 6. 

The 1997 amendment, effective June 20, 1997, deleted 
the former fourth sentence of Subsection B relating to re- 
sponsibilities for collisions by skiers, added Subsection C and 
redesignated the remaining subsections accordingly, and in- 
serted "skiing area, slopes or trails" in Paragraph D(4). 


ANNOTATIONS 


Failure of a skier to give notice of her alleged in- 
jury to the ski lift operator was not a proper ground for 
summary judgment for the operator, where there was no 
evidence that any alleged failure of the skier to comply with 


the provisions of this section was causally related to the 
loss or damage claimed by the skier. Wood v. Angel Fire Ski 
Corp., 1989-NMCA-021, 108 N.M. 453, 774 P.2d 447. 

Doctrine of comparative negligence. — The doctrine 
of comparative negligence is applicable to claims brought 
under the Act where both the skier and the ski area opera- 
tor are alleged to have breached statutory duties. Lopez v, 
Ski Apache Resort, 1992-NMCA-047, 114 N.M, 202, 836 P.2d 
648, cert. denied, 113 N.M., 815, 833 P.2d 1181. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 27A 
Am. Jur. 2d Entertainment and Sports Law § 88 et seq. 

Skier's liability for injuries to or death of another per- 
son, 75 A.L.R.5th 583. 


24-15-11. Liability of ski area operators. 


Any ski area operator shall be liable for loss or damages caused by the failure to follow the du- 
ties set forth in Sections 24-15-7 and 24-15-8 NMSA 1978 where the ‘violation of duty is causally 
related to the loss or damage suffered, and shall continue to be subject to liability in accordance 
with common-law principles of vicarious liability for the willful or negligent actions of its princi- 
pals, agents or employees which cause injury to a passenger, skier or other person. The ski area 
operator shall not be liable to any passenger or skier acting in violation of his duties as set forth 
in Sections 24-15-9 and 24-15-10 NMSA 1978 where the violation of duty is causally related to the 


loss or damage suffered. 


History: 1978 Comp., § 24-15-11, enacted by Laws 
1979, ch. 279, § 8. 


ANNOTATIONS 


Failure to stop ski lift. — Genuine issue of material 
fact, precluding summary judgment, existed concern- 
ing whether, despite any alleged negligence attributable 
to a skier, the ski lift operator negligently failed to stop 
the ski lift once he became aware that the skier had just 


disembarked from the ski lift, was unable to move, and 
was in a position of peril? Wood v. Angel Fire Ski Corp., 
1989-NMCA-021, 108 N.M. 453, 774 P.2d 447. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of operator of skiing, tobogganing or bobsledding facili- 
ties for injury to patron or participant, 94 A.L.R.2d 1431, 
95 A.L.R.8d 203. 

Ski resort's liability for skier's injuries resulting from 
condition of ski run or slope, 55 A.L.R.4th 632. 


24-15-12. Liability of passengers. 


Any passenger shall be liable for loss or damages resulting from violations of the duties set forth 
in Section 24-15-9 NMSA 1978, and shall not be able to recover from the ski area operator for any 
losses or damages where the violation of duty is causally related to the loss or damage suffered. 


History: 1978 Comp., § 24-15-12, enacted by Laws 
1979, ch, 279, § 9. 


24-15-13. Liability of skiers. 


Any skier shall be liable for loss or damages resulting from violations of the duties set forth 
in Section 24-15-10 NMSA 1978, and shall not be able to recover from the ski area operator 


246 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-15-14 SEARCH AND RESCUE 24-15A-2 


for any losses or damages where the violation of duty is causally related tothe loss or damage 
suffered. 


History: 1978 Comp., § 24-15-13, onaoted by Aes ANNOTATIONS 


1979, ch. 279, § 10. 
6 : Am. Jur. 2d, A.L.R. and C.J.S. references. — Ski- 
er's liability for injuries to or death of another person, 75 
A.L.R.5th 583. 


24-15-14. Limitation of actions; notice of claim. 


A. Unless a ski area operator is in violation of the Ski Safety Act, with respect to the skiing 
area and ski lifts, and the violation is a proximate cause of the injury complained of, no action 
shall lie against such ski area operator by any skier or passenger or any representative of a 
skier or passenger. This prohibition shall not prevent the bringing of an action against a ski area 
operator for damages arising from injuries caused by negligent operation, maintenance or repair 
of the ski lift. 

B. No suit or action shall be maintained against any ski area operator for injuries incurred as 
a result of the use of a ski lift or ski area unless the same is commenced within three years of the 
time of the occurrence of the injuries complained of. 


History: 1978 Comp., § 24-15-14, enacted by Laws ANNOTATIONS 


1979, ch. 279, § 11. 
% : Am. Jur. 2d, A.L.R. and C.J.S, references. — Liabil- 
ity of operator of skiing, tobogganing or bobsledding facili- 
ties for injury to patron or participant, 94 A.L.R.2d 1431, 


95 A.L.R.3d 203. 
Search and Rescue 

Sec. Sec. 

24-15A-1. Short title. 24-15A-5. State search and rescue resource officer; pow- 
24-15A-2. Purpose of act. ers and duties. 

24-15A-8. Definitions. 24- 1s 6, State search and rescue review board created; 
24-15A-4. State search and rescue resource officer; posi- membership; duties and responsibilities; 

tion created. terms. 


This act [24-15A-1 through 24-15A-6 NMSA 1978] may be cited as the "Search and Rescue Act". 


History: 1978 Comp., § 24-15A-1, enacted by Laws Cross references. — For rules promulgated pursuant 
1978, ch. 107, § 1. to the Search and Rescue Act, see Certification for Search 
and Rescue Persons, 10.24.1 NMAC. 


24-15A-2. Purpose of act. 


It is the purpose of the Search and Rescue Act: 

A. to prepare, organize and coordinate efforts of federal, state and local governmental agencies 
and volunteer organizations for prompt and efficient search, location, rescue, recovery, care and 
treatment of persons lost, entrapped or in physical danger; 

B. to further coordinate national and state search and rescue agreements; and 

C. to develop and administer a statewide plan for search and rescue. 


History: 1978 Comp., § 24-15A-2, enacted by Laws 
1978, ch. 107, § 2. 
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24-15A-3. Definitions. 


As used in the Search and Rescue Act: 

A. "search and rescue"or "SAR" means the employment;,.coordination and utilization of avail- 
able resources and personnel in locating, relieving the distress and preserving the lives of and 
removing survivors from the site of a disaster, emergency or hazard to a place of safety in the case 
of lost, stranded, entrapped or injured persons; 

B. "board" means the state search and rescue review board; 

C. "AFRCC" means the air force rescue coordination center, which is the federal agency re- 
sponsible for coordinating federal SAR activities within the inland region pursuant to the national 
search and rescue plan; 

D... "state SAR control agency" means ihe dontabeeont of public Seeifeit 

E. . "state SAR mission initiator" means the New Menino state police officer so appointed and 
SAR trained; 

_F...."state SAR resource officer" means the oficial Maceo within the teers oy da of public ch id 
responsible for coordinating SAR resources and administering the state SAR plan; 

G. "field coordinator" means a person certified by the board with special training and expertise 
responsible for.the efficient.organization and conduction of a SAR mission; 

H. "civil air patrol" means the civil air patrol, division of the department of military affairs 
and an air force auxiliary responsible for coordinating air searches which are authorized by the 
AFRCC; 

I, "mission" means ait separate group effort in the eoaene direction and Bhidands of 
personnel and facilities in searching for and rendering aid to persons lost or in distress; 

J. "chief" means the chief of the New Mexico state police division of the department of public 
safety; and 

K. "director" means the director of the technical and emergency support division of the depart- 
ment of public safety. 


History: 1978 Comp., § 24-15A-3, enacted by Laws For the civil air patrol division, see Chapter 20, Article 
1978, ch. 107, § 3; 1979, ch. 202, § 8; 1989, ch. 204, § 16. 7 NMSA 1978. 
Cross references. — For the public safety depart- 


ment, see Chapter 9, Article 19 NMSA 1978. 


24-15A-4. State search and rescue resource officer; position created. 


A. The position of "state search and rescue resource officer" is created within the department 
of public safety. . 

B. The state search and rescue resource officer shall be a noncommissioned employee. 

C, The state search and rescue resource officer shall be the chief administrator of the state 
search and rescue plan. 


History: 1978 Comp., § 24-15A-3, enacted by Laws 
1978, ch, 107, § 4; 1979, ch, 202, § 8; 1989, ch. 204, § 17. 


24-15A-5, State search and rescue resource officer; powers and duties, 


The state search and rescue resource officer shall, with the approval of the director; 

A. compile, maintain and disseminate an inventory of resources available in the state; 

B. . compile, maintain and disseminate rosters of persons, agencies and organizations available 
for search and rescue purposes; 

C. develop a training program for the certification of, search and rescue instructors and, by 
regulation, adopt a system of certification of search and rescue persons; 

D. act as contact agent for the state in search and rescue matters; 

EK. develop and periodically review requirements for insurance coverage for searchand rescue 
volunteers; 

F. coordinate the training of mission initiators and field coordinators; 
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G. maintain records of missions at the state SAR control agency; and 

H. submit to the risk management division of the general services department claims for cov- 
erage pursuant to Section 13-5-1 NMSA 1978 for damage to personal property of volunteers in- 
curred in the course and scope of an authorized search and rescue mission. 


History: 1978 Comp., § 24-15A-5, enacted by Laws The 2019 amendment, effective July 1, 2019, required 
1978, ch. 107, § 5; 1979, ch. 202, § 10; 1989, ch. 204, the state search and rescue officer to submit insurance 
§ 18; 2019, ch. 234, § 1. claims for search and rescue volunteers' personal prop- 

Cross references. — For rules promulgated pursuant erty damaged during the course of an authorized mission; 
to the Search and Rescue Act, see Certification for Search added new Subsection H. 


and Rescue Persons, 10.24.1 NMAC. 


24-15A-6. State search and rescue review board created; membership; 
duties and responsibilities; terms. 


A. There is created a policy advisory committee, to be known as the "state search and rescue 
review board", whose duty it is to evaluate the operation of the New Mexico search and rescue 
plan; evaluate problems of specific missions; and make findings of fact and recommendations to 
the chief, director and other appropriate authorities. The board shall consist of the state search 
and rescue resource officer, who shall be a nonvoting member, and seven members appointed by 
the governor as follows: 

(1). the secretary of public safety or his designee; 

(2) the'secretary of health or his designee; 

(3) arepresentative of the civil air patrol division of the department of military affairs; 

(4) arepresentative of the New Mexico emergency services council; 

(5) a member certified as a search and rescue person; 

(6) amember of the New Mexico sheriff's association; 

(7) the chief of the New Mexico state police division of the department of public safety or 
his designee; and 

(8) a member of the general public who shall aleete as chairman of the board and who shall 
vote only in case of a tie. 

B. The board shall have the duty and responsibility to: 

(1) meet at least quarterly or more frequently at the call of the chairman; 

(2) evaluate the operation and effectiveness of the state SAR plan and make recommenda- 
tions to the director; 

(3) evaluate the operational effectiveness of specific missions, make findings of fact and 
recommendations to the chief and other appropriate authorities for the elimination of problems 
and the improvement of overall conduct of the mission; 

(4) hold hearings and invite individuals to appear and testify before the board and reim- 
burse such witnesses for travel expenses incurred; 

(5) prepare a report for the attorney general's office in cases of victim hospitalization or 
death; and 

(6) with the approval of the chief, certify field coordinators and confirm certification of 
SAR persons. 

C.. The governor shall appoint the seven appointed members for staggered terms of three years 
each made in such a manner that the terms of not more than three members expire on January 1 
of 1979, 1980 and 1981. Thereafter, appointments shall be made so that the terms of not more than 
three members expire on January 1 of each year. Vacancies shall be filled by appointment by the 
governor for the unexpired term. Any member of the board who misses more than two consecutive 
meetings shall automatically be removed as a member of the board. 


History: 1978 Comp., § 24-15A-6, enacted by Laws For the civil air patrol division, see Chapter 20, Article 


1978, ch. 107, § 6; 1979, ch. 202, § 11; 1983, ch. 296, 7 NMSA 1978. 
§ 28; 1989, ch. 204, § 19; 1993, ch, 15, § 1. The 1993 amendment, effective June 18, 1993, in Sub- 
Cross references. — For the public safety depart- section A, deleted "and environment" following "health" in 
ment, see Chapter 9, Article 19 NMSA 1978. Paragraph (2) and inserted "or his designee" in Paragraph 
(7). 
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ARTICLE 16 

Dee Johnson Clean Indoor Air rer 
Sec. "Bec. 
24-16-1. Short title. 24-16-12. Smoking-permitted areas. 
24-16-2. Declaration of policy and intent; public health. 24-16-13. . Prohibition. of smoking near pxitfdnobe, win- 
24-16-3. Definitions. dows and ventilation systems. 
24-16-4.. Smoking prohibited. 24-16-14. Responsibilities of employers. 
24-16-5. Repealed. 24-16-15, Posted we and smoking-permitted ar- 
24-16-6. Repealed. eas. 
24-16-7, Repealed. 24-16-16, Enforcement. 
24-16-8. Repealed. 24-16-17. Violations. 
24-16-9. Repealed, ,» 24-16-18, Penalties. on 
24-16-10. Repealed. . 24-16-19. Nonretaliation; nonwaiver, 
24-16-11. Repealed. ' 24-16-20, Explicit nonpreemption. 


24-16-1. Short title. 
Chapter 24, Article 16 NMSA 1978 may be cited as the "Dee Johnson Clean Indoor Air Act". 


History: Laws 1985, ch. 85, § 1; 2007, ch. 20, § 1. Air Act) allows the use of tobacco products by adults in 


The 2007 amendment, effective June 15, 2007, smoking-permitted areas of public buildings, including 
changed "This act" to."Chapter 24, Article 16 NMSA 1978")'» = school buildings, owned or leased by the’ state or any of 
and changed the name of the "Clean Indoor Air Act" to the its political subdivisions; the state board of education or 
"Dee Johnson Clean Indoor Air Act". local school boards can choose to ban smoking by both 

Severability. — Laws 2007, ch. 20. § 14, effective adults and minors on public school campuses. 1994 Op. 
June 15, 2007, provided for the severability of the act if Att'y Gen. No. 94-03. 
any part or application thereof is held invalid. Am. Jur. 2d, A.L.R. and C.J.S. cal eeune as — Valid- 

ity, construction, and application of nonsmoking regula- 
ANNOTATIONS : tions, 65 A.L.R.4th 1206. 
Banning smoking entirely in schools. — Although Secondary smoke as battery, 46 A.L.R.5th 813. 


the Clean Indoor Air Act (now Dee Johnson Clean Indoor 


24-16-2. Declaration of policy and intent; public health. 


The legislature finds and declares that the smoking of tobacco, or any other weed or plant, is 
a positive danger to health and a health hazard to those who are present in enclosed places and 
that smoking in such areas should be confined to designated smoking areas. The legislature 
further declares its intention to protect the public health from such hazards in public places 
and places of employment without imposing exorbitant costs on persons in management and 
control of the places subject to the [Dee Johnson] Clean Indoor Air Act. It is not the intent of 
the legislature to preempt the field of regulation of smoking in public from the enactment of 
ordinances by local governing bodies which are not inconsistent with pe (Dee Gonneoay Clean 
Indoor Air Act. 


History: Laws 1985, ch. 85, § 2. ‘ ANNOTATIONS 
Bracketed material. — The bracketed material was HAZ 
inserted by the compiler and is not part of the law. ad, Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 


stitutional law, validity, construction and application of 
municipal ordinances restricting smoking in restaurants, 
105 A.L.R. 5th 333. 


24-16-3. Definitions. 


As used in the Dee Johnson Clean Indoor Air Act: 

A. "bar" means an establishment that is devoted to the selling or serving of alcoholic beverages 
for consumption by patrons on the premises and in which the serving of food is only incidental to 
the consumption of those beverages, including taverns, piehtelubay cocktail lounges and cabarets; 

B. "cigar bar" means an establishment that: 


250 


© 2022 State of New Mexico, New. Mexico Compilation Commission. All rights reserved. 
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(1) is a bar as defined in Subsection A of this section; and 

(2) is engaged in the business of selling cigars for consumption by patrons on AP ts prem- 
ises and generates ten percent or more of its total annual gross revenue or at least ten thousand 
dollars ($10,000) in annual sales from*the sale of-cigars, not including any sales from vending 
machines. A cigar bar that fails to generate at least ten percent of its total annual sales from the 
sale of cigars in the calendar year after December 31, 2006, not including sales: from vending ma- 
chines, shall not be defined as a cigar bar and shall not thereafter be known as such regardless of 
sales figures. A cigar bar shall agree to provide adequate information to demonstrate to the state's 
satisfaction compliance with this definition; 

C. "department" means the department of health; 

D. "designated outdoor smoking area" means an area where smoking may be permitted; des- 
ignated by an employer or manager, outside an indoor workplace or indoor public place; provided 
that the following conditions are maintained: 

(1) smoking shall not be permitted near any building entrance, including a door, window 
or ventilation system of any facility where smoking is prohibited under the provisions of the Dee 
Johnson Clean Indoor Air Act,'so as to prevent secondhand smoke from entering the indoor work- 
place or indoor public place; and 

(2) employees or members of the general public are not required to walk through the 
smoking area to gain entrance to the indoor workplace or indoor public place; 

K. "e-cigarette" means a product containing or delivering nicotine or another substance in- 
tended for human consumption that can be used by a person in any manner for the purpose of 
inhaling vapor or aerosol from the product, including a device, whether manufactured, distributed, 
marketed or sold as an e-cigarette, e-cigar, e-pipe, e-hookah or vape pen or under another product 
name or descriptor; 

F. "employer" means an individual, a partnership, a corporation or the state or a political sub- 
division of the state that employs the services of one or more individuals; 

_G,_ "enclosed" means an interior space predominantly or totally bounded on all sides and above 
by physical barriers, regardless of whether such barriers consist of or include uncovered openings, 
screened or otherwise partially covered openings or open or closed windows; 

H. "indoor public place" means the enclosed area within a governmental or nongovernmental 
place to which the public is invited or in which the public is permitted regardless of whether work 
or public business, meetings or hearings occur at any given time; 

I, "indoor workplace" means an enclosed place where one or more persons engage in work, 
including lobbies, reception areas, offices, conference and meeting rooms, employee cafeterias and 
lunchrooms, break rooms and employee lounges, classrooms, auditoriums, hallways, stairways, 
waiting areas, elevators and restrooms and includes all indoor workplaces and enclosed parts re- 
gardless of whether work occurs at any given time; 

J. "private club" means an organization, whether incorporated or not, that is the owner, lessee 
or occupant of a building or portion thereof used exclusively for the organization's purposes at all 
times, that is operated solely for recreational, fraternal, social, patriotic, political, benevolent. or 
athletic purposes, but not:for:pecuniary gain, and that only sells alcoholic beverages incidental 
to its operation. The organization shall have bylaws or a constitution to govern its activities and 
shall have been granted an exemption as a club under the provisions of Section 501 of the Internal 
Revenue Code of 1986, as amended; 

K. "retail tobacco store" means a retail store, used primarily for the sale of tobacco products, 
including e-cigarettes, and accessories and in which the sale of other products is merely incidental, 
including smoke shops, cigar shops or hookah lounges, and does not include establishments that 
offer for sale alcoholic beverages for consumption by patrons on the premises; 

L. "secondhand smoke" means: 

(1) smoke emitted from inhaling from, exhaling from, burning, carrying or holding: 

(a) a lighted or heated cigar, cigarette, hookah or pipe; or 
(b) any other lighted or heated tobacco or plant product intended for inhalation, in- 
cluding cannabis; whether natural or synthetic; or 

(2) the aerosol or vapor emitted from inhaling or exhaling or any other use of an e-cigarette; 

M. "smokefree area" means a building or other enclosed space where smoking is prohibited; 
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N. "smoking" means: 
(1) inhaling from, exhaling from, burning, carrying or holding: 
(a) alighted or heated cigar, cigarette, hookah or pipe; or ) 
(b) any other lighted or heated tobacco or plant product intended for inhalation, in- 
cluding cannabis, whether natural or synthetic; or 
(2). any use of an e-cigarette that creates an aerosol or vapor; 

O. "smoking-permitted area" means a building or other enclosed space where smoking may be 
permitted; provided that secondhand smoke does not infiltrate any area where smoking is prohib- 
ited pursuant to the Dee Johnson Clean Indoor Air Act; and 

P. "standalone building" means a building whose heating, air conditioning and wetitiekibn sys- 
tem services only that building. 


History: Laws 1985, ch. 85, § 3; 2007, ch. 20, § 2; law to be an open meeting; deleted former Subsection D, 


2019, ch. 128, § 1. which defined "public place" as any enclosed indoor area 
Cross references. — For Section 501 of the Internal in a building owned or leased by the state or a political 
Revenue Code of 1986, see 26 ULS.C., § 501. subdivision; deleted former Subsection E, which defined 
The 2019 amendment, effective June 14, 2019, de- "smoke" or "smoking" as the carrying or holding of a 
fined "e-cigarette" and "standalone building", revised the lighted pipe, cigar or cigarette; deleted former Subsection 
definitions of "secondhand smoke" and "smoking", and re- F, which defined "smoking permitted area" as a portion of 
moved the definition of "restaurant" for purposes of the a public place in which smoking is permitted; added new 
Dee Johnson Clean Indoor Air Act; added new Subsec- Subsection A to define "bar"; added new Subsection B to 
tion E and redesignated former Subsections E through I define "cigar bar"; added new Subsection C to define "de- 
as Subsections F through J, respectively; deleted former partment"; added new Subsection D to define "designated 
Subsection J, which defined "restaurant"; in Subsection K, outdoor smoking area"; added new Subsection E to define 
after "tobacco products,", added "including e-cigarettes"; "employer"; added new Subsection F to define "enclosed"; 
in Subsection L, in the introductory clause, after "means", ._. added Subsection G to define "indoor public place"; added 
deleted "smoke emitted from lighted, smoldering or burn- Subsection H to define "indoor workplace"; added Subsec- 
ing tobacco when the smoker is not inhaling, smoke emit- tion I to define "private club"; added Subsection J to define 
ted at the mouthpiece during puff drawing and smoke "restaurant"; added Subsection K to define "retail tobacco 
exhaled by the smoker", and added new Paragraphs L(1) store"; added Subsection L to define "secondhand smoke"; 
and L(2); in Subsection N, added new paragraph designa- added Subsection M to define "smokefree area"; added 
tion "(1)", in Paragraph N(1), added new subparagraph © Subsection N to define "smoking"; and added Subsection 
designations "(a)" and '"(b)", in Subparagraph N(1)(a), af- O to define "smoking-permitted area". 
ter "lighted", added "or heated cigar, cigarette, hookah or Severability. - Laws 2007, ch. 20. § 14, effective 
pipe; or", in Subparagraph N(1)(b), after the subsection June 15, 2007, provided for the severability of the act if 
designation, added "any other lighted or heated", after any part or application thereof i is held invalid. 


"tobacco", added "or plant", and after "product", deleted 
"including all types of cigarettes, cigars and pipes and any 
other lighted tobacco product" and added "intended for 
inhalation, including cannabis, whether natural or syn- 
thetic; or", and added new Paragraph N(2); and added new 
Subsection P, 


ANN OTATIONS 


Public place. — State law regulating smoking does 
not impose controls on Indians who sell jewelry on the 
portal of the Palace of the Governors, because the portals 
; are not a "public place" for the purposes of this article. 

The 2007 amendment, effective June 15, 2007, 1987 Op. Att'y Gen. No. 87-21 (rendered under prior law). 
changed the name of the Clean Indoor Air Act" to the A jail is a "public place" within the meaning of Subsec- 
Dee Johnson Clean Indoor Air Act"; deleted former Sub- tion D. 1989 Op. Att'y Gen. No. 89-03 (rendered under 
section A, which defined "employer" as the state or politi- prior law). 


cal subdivision who employees more than fifteen persons; Municipal ordinance which was iroades aot the 


deleted former Subsection B, which defined "place of Clean Air Act, in that the ordinance applied to private 
i} * 
employment" as an enclosed indoor area under the con- businesses and work areas, was permissible because it 


trol of a public employer that employees frequent. during contemplated rather than conflicted with the purpose of 
the course of employment; deleted former Subsection C, the act. 1989:Op. Att'y Gen. No. 89-03. 


which defined "public meeting" as a meeting required by 


24-16-4. Smoking prohibited. 


A. It is unlawful for a person to smoke in any indoor workplace or indoor public place or in 
buses, taxicabs or other means of public transit not specifically exempted pursuant to the Dee 
Johnson Clean Indoor Air Act, 


B. No part of the state capitol or capitol north shall be designated as a smoking-permitted area. 


History: Laws 1985, ch. 85, § 4; 1999, ch. 250, 8 1; smoking in any indoor workplace or indoor public place 
2002, ch. 2, § 1; 2007, oh 20, § 3. or in buses, taxicabs or other public transit not exempted 


The 2007 amendment, alvantivn June 15, 2007, de- pursuant to the Dee Johnson Clean Indoor Air Act. 
leted "a public place or a public meeting except in smoking ; 
permitted areas" and added the provision that prohibits — 
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Severability. — Laws 2007, ch. 20, § 14, effective 
June 15, 2007, provided for the severability of the act if 
any part or application thereof is held invalid. 

The 2002 amendment, effective May 15, 2002, made 
a minor stylistic change in the first sentence, and in the 


24-16-5. Repealed. 


Repeals. — Laws 2007, ch. 20, § 13 repealed 24-16-5 
NMSA 1978, as enacted by Laws 1985, ch. 85, § 5, relating 
to smoking-permitted areas, effective June 15, 2007. For 


24-16-6. Repealed. 


Repeals. — Laws 2007, ch. 20, § 13 repealed 24-16-6 
NMSA 1978, as enacted by Laws 1985, ch. 85, § 6, relating 
to the designation of smoking-permitted areas, effective 


24-16-7. Repealed. 


Repeals. — Laws 2007, ch. 20, § 13 repealed 24-16-7 
NMSA 1978, as enacted by Laws 1985, ch. 85, § 7, relat- 
ing to smoking in places of employment, effective June 15, 


24-16-8. Repealed. 


Repeals. — Laws 2007, ch. 20, § 13 repealed :24-16-8 
NMSA 1978, as enacted by Laws'1985, ch. 85, § 8, relating 
to required signs in smoking-permitted areas, effective 


24-16-9. Repealed. 


Repeals. — Laws 2007, ch. 20, § 13 repealed 24-16-9 
NMSA 1978, as enacted by Laws 19885, ch. 85, § 9, relat- 
ing to the person in charge of a public place or meeting, 


24-16-10. Repealed. 


Repeals. — Laws 2007, ch. 20, §:13 repealed 24-16-10 
NMSA 1978, as enacted by Laws 1985, ch. 85, § 10, re- 
lating to violations of the Clean Indoor Air Act,.effective 


24-16-11. Repealed. 


Repeals, — Laws 2007, ch. 20, § 13 repealed 24-16-11 
NMSA 1978, as enacted by Laws 1985, ch. 85, § 11, re- 
lating to penalties, effective June 15, 2007. For provisions 


DEE JOHNSON CLEAN INDOOR AIR 


24-16-12 


second sentence deleted "Except for private offices and the 
house and senate lounges" and added "or capitol north". 

The 1999 amendment, effective June 18, 1999, added 
the last sentence. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
2006:NMSA 1978 on NMOneSource,com, 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


of former section, see the 2006 NMSA 1978 on NMOneS- 
ource.com. 


24-16-12. Smoking-permitted areas. 


Notwithstanding any other provision of the Dee Johnson Clean Indoor Air Act, smoking- 
permitted areas include the following: 

A. a private residence, unless it is used commercially to provide child care, adult care or health 
care or any combination of those activities; 

B. aretail tobacco store; provided that, for a retail tobacco store established on or after the ef- 
fective date of this 2019 act, the store shall be located in a standalone building; 

C. acigar bar; provided that, for a cigar bar established on or after June 14, 2019, the bar shall 
be located in a standalone building; 
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D. the facilities of a tobacco manufacturing company licensed by the United States to manufac- 
ture tobacco products that are operated by the company in its own name and that are ‘used exclu- 
sively by the company in its business of manufacturing, marketing or distributing its. tobacco prod- 
ucts; provided that secondhand smoke does not. infiltrate other indoor workplaces or other indoor 
public places where smoking is otherwise prohibited under the Dee Johnson Clean Indoor Air Act; 

E. astate-licensed gaming facility, casino or bingo parlor; 

F. designated outdoor si eon areas; 

G. private clubs; 

H. hotel and motel rooms that are ait to guests and are designated as smoking-permitted 
rooms; provided that not more than ten percent of rooms rented to guests in a hotel or motel may 
be so designated; 

I. asite that is being used in connection with the practice of cultural or ceremonial activities 
by Native Americans and that is in accordance with the federal American Indian Religious Free- 
dom Act, 42 U.S.C, 1996. and 1996a; 

J. a theatrical stage or a motion picture or television production set when it is necessary for 
performers to smoke as part of the production; and 

K. an indoor or outdoor cannabis consumption area pursuant to the Cannabis Regulation Act 
[26-2C-1 to 26-2C-42 NMSA 1978]. 


History: Laws 9007, ch. 20, § 4; 2019, ch. 128, § 2; 
2021 (1st S.S.), ch. 4, § 57. 

The 2021 (1st S.S.) amendment, effective June 29, 
2021, added indoor or outdoor cannabis consumption ar- 
eas pursuant to the Cannabis Regulation Act to the list of 
smoking-permitted areas; added Subsection K, 

The 2019 amendment, effective June 14, 2019,.pro- 
vided additional restrictions on smoking permitted areas; 
in Subsection A, after "residence,", deleted "except during 
hours of business operation while it is being" and added 
"unless it is"; in Subsection B, after the semicolon, added 
"provided that, for a retail tobacco store established on or 
after the effective date of this 2019 act, the store shall be 
located in a standalone building"; in Subsection C, after the 


semicolon, added "provided that, for a cigar bar established 
on or after the effective date of this 2019 act, the bar shall 
be located in a standalone building"; deleted Subsection F 
and redesignated former Subsections G and H as Subsec- 
tions F and G, respectively; deleted Subsection I and redes- 
ignated former Subsection J as Subsection H; in Subsection 
H, after "not more than", deleted "twenty-five" and added 
"ten"; deleted Subsection K and redesignated former Sub- 
section L as Subsection I; and deleted Subsection M and 
redesignated former Subsection N as Subsection J. 

Severability. — Laws 2007, ch. 20, § 14, effective 
June 15, 2007, provided for the severability of the act if 
any part or application thereof is held invalid. ~ 


24-16-13. Prohibition of smoking near entrances, windows and 


ventilation systems. 


Smoking is prohibited near entrances, windows and ventilation systems of all workplaces and 
public places where smoking is prohibited by the Dee Johnson Clean Indoor Air Act. An individual 
who owns, manages, operates or otherwise controls the use of a premises subject to the provisions 
of the Dee Johnson Clean Indoor Air Act shall establish a smokefree area that extends a reason- 
able distance from any entrances, windows and ventilation systems to any enclosed areas where 
smoking is prohibited. The reasonable distance shall be a distance sufficient to ensure that per- 
sons entering or leaving the building or facility shall not be subjected to breathing secondhand 
smoke and to ensure that secondhand smoke does not enter the building or facility through en- 
trances, windows, ventilation systems or any other means. 


History: Laws 2007, ch. 20, § 5; 2019, ch. 128, § 3. 
The 2019 amendment, effective June 14, 2019, pro- 
vided that. a smokefree area should extend a reasonable | 
distance from building entrances sufficient to ensure that 
persons entering or leaving the building shall not be sub- 
ject. to secondhand smoke; after "subjected to breathing", 


deleted "tobacco" and added "secondhand", and after "to 
ensure that", deleted "tobacco" and added "secondhand". 

Severability..— Laws 2007, ch. 20, § 14, effective 
June 15, 2007, provided for the severability of the act if 
any part or application thereof is held invalid. 


24-16-14, Responsibilities of employers. Bi! eros 


A. Employers shall provide that their places of employment meet the requirements of the Dee 
Johnson Clean Indoor Air Act. 
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B. An employer shall adopt, implement, post and maintain a written smoking policy pursuant 
to the Dee Johnson Clean Indoor Air Act. 


History: Laws 2007, ch. 20, § 6. Severability. — Laws 2007, ch, 20, § 14, effective 


Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


24-16-15. Posted smokefree and smoking-permitted areas. 


A. To advise persons of the existence of smokefree areas or smoking-permitted areas, signs 
shall be posted as follows: 

(1) for each indoor workplace or indoor public:place where smoking is prohibited pursuant 
to the Dee Johnson Clean Indoor Air Act, a "NO SMOKING" sign shall be posted where it is clear, 
conspicuous and easily legible at each public entrance. Posting of "NO SMOKING" signs is the re- 
sponsibility of the owner, operator, manager or other Person por one control of the indoor workplace 
or indoor public place; and 

(2) for each indoor workplace or indoor public place where smoking is permitted pursuant 
to the Dee Johnson Clean Indoor Air Act, a "SMOKING PERMITTED" sign shall be posted where 
it is clear, conspicuous and easily legible at each public entrance, unless an owner, operator or 
manager chooses to prohibit smoking in all or part of an indoor workplace or indoor public place 
where smoking is otherwise permitted. 

B. Nothing in the Dee Johnson Clean Indoor Air Act shall be construed so as to require the 
posting of signs at a residence, except during the hours of business operation while it is being 
used commercially to provide child care, adult care or health care or any combination of those 
activities. 


History: Laws 2007, ch. 20, § 7. Severability. — Laws 2007, ch..20, § 14, effective 
Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


24-16-16. Enforcement. 


A. The local fire, police or sheriff's department with appropriate jurisdiction over the location 
where a violation of the provisions of the Dee Johnson Clean Indoor Air Act occurs shall enforce 
that act by issuance of a citation. 

B. A person may register a complaint regarding an alleged violation pursuant to the Dee John- 
son Clean Indoor Air Act to initiate enforcement of that act with the department or the local fire, 
police or sheriff's department. 

C. The designated enforcement agencies may inspect an establishment for compliance with the 
Dee Johnson Clean Indoor Air Act. 


History: Laws 2007, ch. 20, § 8. Severability. — Laws 2007, ch. 20, § 14, effective 
Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


24-16-17. Violations. 


It is unlawful for a person who owns, manages, operates or otherwise controls the use of prem- 
ises subject to regulation under the Dee Johnson Clean Indoor Air Act to violate its provisions. The 
owner, manager or operator of premises subject to regulation under the Dee Johnson Clean Indoor 
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Air Act shall not be subject to a penalty if a person on the premises is in violation of the Dee John- 
son Clean Indoor Air Act as long as the owner, manager or operator has posted signs, implemented 
the appropriate policy and informed the person that the person is in violation of the Dee Johnson 
Clean Indoor Air Act. 


History: Laws 2007, ch. 20, § 9. Severability. — Laws 2007, ch. 20, § 14. effective 


Effective dates, — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. 


IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


b 


24-16-18. Penalties. 


A person eighteen years of age or older who violates a provision of the Dee Johnson Clean Indoor 
Air Act is subject to: 

A. a fine not to exceed one hundred dollars ($100) for the first violation of that act; . 

B. a fine not to exceed two hundred dollars ($200) for the second violation of that act within 
any consecutive twelve-month period of the first violation; and 

C. a fine not to exceed five hundred dollars,($500) for the third and each subsequent violation 
of that act within any consecutive twelve-month period of a previous violation, 


History: Laws 2007, ch. 20, § 10, Severability. — Laws 2007, ch. 20, § 14, effective 


Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 


fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. 
IV, § 23, was effective June 15, 2007, 90. hi days after the 
adjournment of the legislature. 


24-16-19. Nonretaliation; nonwaiver. 


A. A person or employer shall not discharge, refuse to hire or in any manner retaliate against 
an employee, applicant for employment or patron because that employee, applicant or patron ex- 
ercises any rights afforded by the Dee Johnson Clean Indoor Air Act or reports or PRS to 
prosecute a violation of that act. 

B. An employee who works in a setting where an employer allows smoking does not waive or 
otherwise surrender any legal rights the employee may have against the employer or any other 
party. 


History: Laws 2007, ch. 20, § 11. Severability. — Laws 2007, ch. 20, § 14, effective 
Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid: 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


24-16-20. Explicit nonpreemption. 


Nothing in the Dee Johnson Clean Indoor Air Act shall be construed to preempt or in any man- 
ner preclude specific provisions of a county or municipal smoking ordinance; provided that the 
smokefree provisions of such a county or municipal ordinance are inclusive of all minimum stan- 
dards and provisions for smokefree areas within the Dee Johnson Clean Indoor Air Act. 


History: Laws 2007, ch. 20, § 12. Severability. — Laws 2007, ch. 20, § 14, effective 
Effective dates. — Laws 2007, ch. 20, contained no ef- June 15, 2007, provided for the severability of the act if 
fective date provision, but, pursuant to N.M. Const., art. any part or application thereof is held invalid. , 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 
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24-17-1 


CONTINUING CARE 


24-17-3 


ARTICLE 17: 


Continuing Care 


Sec. 

24-17-1. Short title. 

24-17-2.. Findings and purpose. 

24-17-3. Definitions. 

24-17-4. Disclosure. 

24-17-5. Contract information. 

24-17-6. Requirements for financial reserves. 

24-17-7. Disclosure statements filed with the aging and | 
long-term services department for public 
inspection. 

24-17-8. Consumer's guide to continuing care communities. 

24-17-9. Repealed. 


24-17-1. Short title. 


Sec. 

24-17-10. Restraint of prohibited acts; remedies. 

24-17-11, Applicability. 

24-17-12, Right to a written transfer policy. 

24-17-13. Right to organize and participate. 

24-17-14. Right to protection against retaliatory conduct. 

24-17-15, Right to civil action for damages, 

24-17-16, Identification and procedures for correction of 
violations, 

24-17-17. Rules and regulations authorized. 

24-17-18. Report. to attorney general; civil. action; civil 
penalties. i 


Chapter 24, Article 17 NMSA 1978. may be cited.as the okontinind Care Act". 


Flats Tose 1985, oh 102, § 1; 2010, ch. 88, § 1. 

Cross references. — For the Long-Term Care Om- 
budsman Act, see 28-17-1 NMSA 1978. 

The 2010 amendment, effective May 19, 2010, at the 
beginning of the sentence, deleted "Sections 1 through 13 
of this act" and added "Chapter 24, Article 17 NMSA 1978". 


ANN OTATION s 


Am, Jur. 2d, A. - R. and. C.J.S. references, — Liabil- 
ity of nursing home for violating statutory duty to notify 
third party concerning patient's medical condition, 46 
A.L.R.5th 821: 


24- 17- 2. Findings and purpose. 


A. The legislature finds that continuing care communities are an fiyportanit and growing al- 
ternative for the provision of long-term residential, social and health maintenance needs for the 
elderly; however, the legislature also finds that severe consequences to residents may result Ma 
a provider becomes insolvent or unable to provide responsible care. 

B. The purpose of the Continuing Care Act is to provide for disclosure and the inclusion of certain 
information in continuing care contracts in order that residents may make informed decisions concern- 
ing continuing care; to provide protection for residents; and to ensure the solvency of communities. 


History: Laws 1985, ch. 102, § 2; 2010, ch. 88, § 2. The 2010 amendment, effective May 19, 2010, in Sub- 


section B, after "protection of residents;-and", added \"to 
ensure the solvency of". 


24-17-83. Definitions. 


As used in the Continuing Care Act: . 
»A.-"affiliate" means a person having a five percent or greater interest in a provider; 
B,. "community":means a retirement home, retirement community, home for the aged or other 
place that undertakes to provide continuing care; 

C.. "continuing care" means furnishing, pursuant to a contract that requires bgiiare or ad- 
vance fees and service or periodic fees, independent-living and health or health-related services. 
Entrance or advanced fees do not include security or damage deposit fees that amount to less than 
three months' service or periodic fees, These services may be provided in the community, in the 
resident's independent living unit or in another setting, designated by the continuing care con- 
tract, to an individual not related by consanguinity or affinity to the provider furnishing the care. 
The services include, at a minimum, priority access to a nursing facility or hospital either on site 
or at a site designated by the continuing care contract; 

D. "continuing care contract" means an agreement by a provider to furnish continuing care to 
a resident; 
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E. "liquid reserves" means cash or other assets that are available within sixty days to satisfy a 
community's expenses and that do not include real property or interests in real property; 

F. "net operating expenses" means the total costs of operating a community, including taxes 
and insurance but not including amortization, depreciation or long-term debt service; 

G. "person" means an individual, corporation, partnership, trust, association or other legal en- 
tity; au 
H. "priority access to a nursing facility or hospital" means that a nursing facility or hospital 
services the residents of independent living units or that there is a promise of such health care or 
health-related services being available in the future; 

I, "provider" means the owner or manager of a community that provides, or offers to provide, 
continuing care; 

J. "resident" means, unless otherwise specified, an actual or prospective purchaser of, nominee 
of or subscriber to a continuing care contract; 

K. "type A" agreement means an extensive entrance-fee contract that includes housing, resi- 
dential services, amenities and unlimited specific health-related services with little or no substan- 
tial increase in monthly payments, except to cover normal operating costs and inflation adjust- 
ments; 

L. "type B" agreement means a modified entrance-fee contract that includes housing, resi- 
dential services, amenities and a specific amount of health care with no substantial increase in 
monthly payments, except to cover normal operating costs and inflation adjustments. After the 
specified amount of health care is used, persons served pay either a discounted rate or the full per 
diem rates for required health care services; and 

M. “unit” means the living quarters that a resident buys, leases or has assigned as ea of the 
continuing care contract. 


History: Laws 1985, ch. 102, § 3; 1991, ch. 263, § 8; The 1991 amendment, effective June 14; 1991, re- 
2005, ch. 215, § 1; 2010, ch. 88, § 3. wrote Subsection C; deleted "for life or a specified time 

The 2010 amendment, effective May 19, 2010, added of more than one year" at the end of the first sentence 
Subsections E, F, K and L, and relettered the succeeding and a second sentence reading "'Continuing care contract’ 
subsections accordingly. includes a life interest or similar agreement, long-term 

The 2005 amendment, effective June 17, 2005, de- leases and agreements that are terminable by either 
fined "continuing care" in Subsection C to mean furnish- party" in Subsection D; deleted former Subsections, E to 
ing services, pursuant to a contract that requires entrance G, which defined "entrance fee", "life interest" and "long- 
or advance fees and service or periodic fees and provided term lease"; redesignated former Subsection H as present 
in Subsection C that entrance or advanced fees do not in- Subsection 'B; added present Subsection F; and redesig- 
clude security or damage deposit fees that amount to less nated former Subsections I to K as present Subsections 
than three months' service or periodic fees. G to I. 


24-17-4. Disclosure. 


A. Aprovider shall furnish a current annual disclosure statement that meets the requirements 
set forth in Subsection B of this section and the aging and long-term services department's and at- 
torney general's consumer's guide to continuing care communities to each actual resident and to a 
prospective resident at least seven days before the provider enters into a continuing care contract 
with the prospective resident, or prior to the prospective resident's first payment, whichever. oc- 
curs first. For the purposes of this subsection, the obligation to furnish information to each actual 
resident shall be deemed satisfied if a copy of the disclosure statement and the consumer's guide 
is given to the residents' association, if there is one, and a written message has been delivered to 
each actual resident, stating that personal copies are available upon request. ii ’ 

B. ‘The disclosure statement provided pursuant to Subsection A of this section shall include: 

(1) abrief narrative summary of oe. contents of the disclosure statement written in plain 
language; : 

(2) the name and business address of the provider; 

(3) if the provider is a partnership, corporation or association, the names, addresses and 
duties of its officers, directors, trustees, partners or managers; 

(4) the name and business address of each of the provider's affiliates; 
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(5) astatement as to whether the provider or any of its officers, directors, trustees, part- 
ners, managers or affiliates, within ten years prior to the date of application: 

(a) was convicted of a felony, a crime that if committed in New Mexico would be a 
felony or any crime having to do with the provision of continuing care; 

(b) has been held liable or enjoined: in a civil action by final judgment, if the civil ac- 
tion involved fraud, embezzlement, fraudulent conversion or misappropriation of property; 

(c) had a prior discharge in bankruptcy or was found insolvent in any court action; or 

(d) had a state or federal license or permit suspended or revoked or had any state, 
federal or industry self-regulatory agency commence an action against the provider or any of its 
officers, directors, trustees, partners, managers or affiliates and the result of such action; 

(6) the name and address of any person whose name is required to be provided in the 
disclosure statement who owns any interest in or receives any remuneration from, either directly 
or indirectly, any other person providing or expected to provide to the community goods, leases 
or services with a real or anticipated value of five hundred dollars ($500) or more and the name 
and address of the person in which such interest is held. The disclosure shall describe such goods, 
leases or services and the actual or probable cost to the community or provider and shall describe 
why such goods, leases or services should not be purchased from an independent entity; 

(7). the name and address of any person owning land or property leased to the community 
and a statement of what land or property is leased; 

(8) astatement as to whether the provider is, or is associated with, a religious, charitable 
or other organization and the extent to which the associate organization is responsible for the fi- 
nancial and contractual obligations of the provider or community; 

(9) the location and description of real property being used or proposed to be used in con- 
nection with the community's contracts to furnish care; 

(10) astatement as to the community's or corporation's liquid reserves to assure payment 
of debt obligations and an ongoing ability to provide services to residents. The statement shall also 
include a description of the community's or corporation's reserves, including a specific explanation 
as to how the community or corporation intends to comply with the requirements of Section 24- 
17-6 NMSA 1978; 

(11) for communities that provide type A and type B agreements: 

(a) asummary of a comprehensive actuarial analysis within the last five years; and 

(b) an annual future-service obligation calculation by an actuary who is a member 
of the American academy of actuaries and who i is experienced in analyzing continuing care com- 
munities; 

(12) an audited financial staterient and an audit report prepared 3 in accordance with gen- 
erally accepted accounting principles applied on a consistent basis and certified by a certified pub- 
lic accountant, including an income statement or statement of activities, a‘cash-flow statement or 
sources and application of funds statement and a balance sheet as of the end of the provider's last 
fiscal year. The balance sheet should accurately reflect the deferred revenue balance, including 
entrance fees'and any other prepaid services, and should include notes describing the community's 
long-term obligations and identifying all the holders of mortgages and notes; 

_ (18) -asample copy of the contract used by the provider; and 

(14) a list of documents and other information available upon request, including: 

(a) acopy of the Continuing Care Act; 

(b) if the provider is a corporation, a copy of the articles of incorporation; if the pro- 
vider is a partnership or other unincorporated association, a copy of the partnership agreement, 
articles of association or other membership agreement; and if the provider is a trust, a copy of the 
trust agreement or instruments; 

(c) resumes of the provider and its officers, directors, trustees, partners or managers; 

(d) a copy of lease agreements between the community and any person owning land 
or property leased to the community; 

(e) information concerning the location and description of other properties, both exist- 
ing and proposed, of the provider in which the provider owns any interest and on which communi- 
ties are or are intended to be located and the identity of previously owned or pperains communi- 
ties; 
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(f) a copy of the community's policies and procedures; and 

(g) other data) financial statements and pertinent information with respect to the 
provider or community, or its directors, trustees; members, managers, branches, subsidiaries or 
affiliates, that a resident requests and that is reasonably necessary in order for the resident to de- 
termine the financial status of the provider, its sole member and the community and the manage- 
ment capabilities of the managers and owners, including the most recent audited financial ‘state- 
ments of comparable communities owned; managed or developed by the aah anee: its sole member 
or its principal. 

C. Each year, within one Ricgadiadd eighty ‘days after the end of the oc hive dts S fiscal year, the 
provider shall furnish to actual residents the disclosure‘statement as outlined in this section. For 
purposes of this subsection, the obligation to furnish the required information to residents shall 
be deemed satisfied if the information is:given to the residents' association, if there is one, and a 
written message has been delivered to each resident, stating that a penis of the informa- 
tion are available upon Psu 


History: Laws 1985, ch. 102; § 4; 1991; ch. 263, § 9; "community's or corporation's’ reserves", added ‘the re- 


2005, ch, 215, § 2; 2010, ch. 88,,§ 4; 2021, ch.-56, § 1. mainder of the sentence; in Paragraph (11) of Subsection 

The 2021 amendment, effective June 18, 2021, added B, at the beginning of the sentence, deleted "for those com- 
information that must be included in the disclosure state- munities that charge an entrance fee that were not in op- 
ment that each provider of continuing care must furnish eration on June 14, 1985 an" and added "for communities 
to each resident or prospective resident; in Subsection B, that provide type A and type B agreements, a summary of 
Subparagraph B(11)(a), after "summary of", deleted "an" an"; after "actuarial analysis", deleted "of the community 
and added "a comprehensive", and in Subparagraph B(14) performed" and added "within the last five years and an 
(g), after "status of the provider", added "its sole mem- annual future-service obligation calculation"; and) after 
ber", and after "developed by the provider", added "its sole "by an actuary", added "who is a member of the American 
member". academy of actuaries and who is"; in Paragraph (12) of 

The 2010 amendment, effective May 19, 2010, in Sub- Subsection B, in the first sentence, added new language 
section A, in the first sentence, at the beginning of the» between "an audited financial statement" and "as of the 
sentence, after "A", deleted "person who provides or offers. , end of the provider's last fiscal year"; after "as of the end 
to provide continuing care in this state" and added "pro- of the provider’ s last fiscal year", deleted "or a copy of the 
vider"; after "provider shall furnish", changed “a current ‘ previous year's tax filings with the internal revenue ser- 
annual disclosurestatement and a consumer's guide" to vice"; and added the last sentence; in Subparagraph (g) of 
"a current annual disclosure statement that meets the re- Paragraph (14) of Subsection B, after "pertinent informa- 
quirements set forth in Subsection B of this section and tion", deleted "requested by the resident"; after "subsid- 
the aging and long-term services department's and at- jiaries, or affiliates", added "that a resident requests and"; 
torney general's consumer's guide"; and after. "continuing and after "is reasonably necessary", added "in order"; and 
care. communities"; changed "as furnished by the aging in Subsection C, in the second sentence, after "written 
and long-term services department or the attorney gener- message has been delivered to", deleted "all residents" 
al's office to actual residents and to a’prospective resident and added "each resident". 
at least seven days prior to entering into a continuing care The 2005 amendment, effective June 17, 2005, deleted 
contract, with the prospective resident” to "to each actual _, the former provision in Subsection A.which provided that 
resident and to a prospective resident at least seven days advertising, representations or contractual provisions 
before the provider enters into a continuing care contract indicating that a nursing facility or hospital services the 
with the prospective resident, or prior to the prospective residents of independent living units or advertising that 
resident's first payment, whichever occurs first"; in Sub- there is a close proximity of residential units to nursing 
section A, in the second sentence, after "obligation to fur- or acute care units shall imply an agreement to provide or 
nish information", changed "to actual residents shall be offer to provide continuing care; deleted the former provi- 
deemed satisfied if a copy is given" to,"to each actual resi-. sion of Subsection B(12) which required the audit report 
dent shall be deemed satisfied if a copy of the disclosure to be prepared in accordance with generally accepted ac- 
statement and the consumer's guide is given"; and after © _— counting principles applied on a consistent basis and certi- 
"message has been delivered to", deleted "all residents" fied by a certified’ public accountant, including a cash flow 
and added "each actual resident, stating"; in Subsection . statement or sources and application of funds statement 
B, in the introductory sentence, after "disclosure state- and a balance sheet and a description of long-term obli- 
ment", added "provided pursuant to Subsection A of this gations and the holders of mortgages and notes; provided 
section"; in Paragraph (4) of Subsection B, after "business in Subsection B(12) that the disclosure statement include 
address of", deleted "any affiliate" and added "each of the an audited financial statement or a copy of the previous 
provider's affiliates": ; in Subparagraph (d) of Paragraph year's tax filing with the internal revenue service; deleted 
(5) of Subsection B, after "commence an action against", the former provision of Subsection C which required the 
deleted "him" and added "the provider or any of its offi- provider to furnish a current financial statement and au- 
cers, directors, trustees, partners, managers or affiliates"; .. dit report prepared in accordance with generally accepted 
in Paragraph (10) of Subsection B, in the first. sentence, af. accounting principles applied on a consistent basis and 
ter "a statement as to", changed "whether the community certified by a certified public accountant, including a cash 
maintains reserves" to "the community's or corporation's flow statement or sources and application of funds state- 
liquid reserves"; after "debt obligations and", deleted "the" ment and:a balance sheet and a description of the long- 
and added "an ongoing"; and in the second sentence, at: term obligations and any other changes in the disclosure 
the beginning of the sentence, added "The statement statement required to be furnished by Subsection A; and 
shall also include"; after "a description of", deleted "such" provided in Subsection C that the provider shall provide 
and added "the community's or corporation's"; and after the disclosure statement outlined in this section. 
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The 1991 amendment, effective June 14, 1991, in Sub- may have a grace period of not more than one hundred 
section A, inserted the second sentence and deleted the eighty days to prepare its disclosure statement"; and sub- 
former final sentence, which read "A community that is in stituted "eighty days" for "twenty days" near the begin- 
operation on the effective date of the Continuing Care Act ning of the first sentence in Subsection C. 


24-17-5. Contract information. 


A. A provider is responsible for ensuring that a continuing care contract is written in clear and 
understandable language. 
B. Acontinuing care contract shall, at a minimum: 

(1) describe the community's admission policies, including age, health status and mini- 
mum financial requirements, if any; 

(2) describe the health and financial conditions required for a person to continue to be a 
resident; 

(3) describe the circumstances under which the resident will be permitted to remain in the 
community i in the event of financial difficulties of the resident; 

(4) list the total consideration paid, including donations, entrance fees, subseription fees, 
periodic fees and other fees paid or payable; provided, however, that a provider cannot require a 
resident to transfer all the resident's assets or the resident's real property to the provider or com- 
munity as a condition for providing continuing care and the provider shall reserve the right to 
charge periodic fees; 

(5) describe in detail all items of service to be received by the resident, such as food, shel- 
ter, medical care, nursing care and other health services, and whether services will be provided for 
a designated time period or for the resident's lifetime; 

(6) as an addendum to the contract, provide a description of items of service, if any, that 
are available to the resident but that are not covered in the entrance or monthly fee; ; 

(7) specify taxes and utilities, if any, that the resident must pay; 

(8) specify that deposits or entrance fees paid by or for a resident shall be held in trust for 
the benefit of the resident in a federally insured New Mexico bank until the resident has taken 
possession of the resident's unit or the resident's contract cancellation period has ended, which- 
ever occurs later; 

(9) state the terms under which a continuing care contract may be canceled by the resi- 
dent or the community and the basis for establishing the amount of refund of the entrance fee; 

(10) state the terms under which a continuing care contract is canceled by the death of the 
resident and the basis for establishing the amount of refund, if any, of the entrance fee; 

(11) state when fees will be subject to periodic increases and what the policy for increases 
will be; provided, however, that the provider shall give advance notice of not less than thirty days 
to the residents before the change becomes effective and increases shall be based upon economic 
necessity, the reasonable cost of operating the community, the cost of care and a reasonable return 
on investment as defined by rules promulgated by the aging and long-term services department; 

(12) state the entrance fee and periodic fees that will be charged if the resident marries 
while living in the community, the terms concerning the entry of a spouse to the community and 
the consequences if the spouse does not meet the requirements for entry; 

(13) indicate funeral and burial services that are not furnished by the provider; 

(14) state the rules and regulations of the provider then in effect and state the circum- 
stances under which the provider claims to be entitled to have access to the resident's unit; 

(15) list the resident's and provider's respective rights and obligations as to any real or 
personal property of the resident transferred to or placed in the custody of the provider; 

(16) describe the rights of the residents to form a residents' association and the participa- 
tion, if any, of the association in the community's decision-making process; 

(17) describe the living quarters purchased by or assigned to the resident; 

~ (18) provide under what conditions, if any, the resident may assign the use of a unit to 
another; 

(19) include the policy and procedure with regard to changes in accommodations due to an 
increase or decrease in the number of persons occupying an individual unit; 
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(20) state the conditions upon which the community may sublet or relet a resident's unit; 

(21) state the fee adjustments that will be made in the event of a resident's voluntary ab- 
sence from the community for an extended period of time; 

(22) include the procedures to be followed when the provider temporarily or permanently 
changes the resident's accommodations, either within the community or by transfer to a health 
facility; provided that the contract shall state that such changes in accommodations shall only be 
made to protect the health or safety of the resident or the general and economic welfare of all other 
residents of the community; ! 

(23) if the community includes a nursing facility, describe the admissions policies and 
what will occur if a nursing facility bed is not available at the time it is needed; 

(24) in the event the resident is offered a priority for nursing facility admission at a facil- 
ity that is not owned by the community, describe with which nursing facility the formal arrange- 
ment is made and what will occur if a nursing facility bed is not available at the time it is needed; 

(25) include the policy and procedures for determining under what circumstances a resi- 
dent will be considered incapable of independent living and will require a permanent move to a 
nursing facility. The contract shall also state who will participate in the decision for permanent 
residency in the nursing facility and shall provide that the resident shall have an advocate in- 
volved in that decision; provided that if the resident has no family member, attorney, guardian or 
other responsible person to act as the resident's advocate, the provider shall request the local office 
of the human services department to serve as advocate; 

(26) specify the types of insurance, if any, the resident is required to maintain, including 
medicare, other health insurance and property insurance; 

(27) specify the circumstances, if any, under which the resident will be required to apply 
for any public assistance, including medical assistance, or any other public benefit programs; , 

(28) in bold type of not less than twelve-point type on the signature page, state, that a con- 
tract for continuing care may present a significant financial risk and that a person considering a 
continuing care contract should consult with an attorney and with a financial advisor concerning 
the advisability of pursuing continuing care; provided, however, that failure to consult with an 
attorney or financial advisor shall not be raised as a defense to bar recovery for a resident in any 
claims arising under the provisions of the Continuing Care Act; 

(29) in bold type of not less than twelve-point type on the front of the contract, state that 
nothing in the contract or the Continuing Care Act should be construed to constitute approval, 
recommendation or endorsement of any continuing care community by the state of New Mexico; 

(30) contain a provision describing the community's plan for resident relocation upon clo- 
sure or circumstances that necessitate relocation; 

(31), in immediate proximity to the space reserved in the contract for the Sintra: of the 
resident, in bold type of not less than twelve-point type, state the following: 

"You, the buyer, may cancel this transaction at any time prior to midnight of the seventh 
day after the date of this transaction. See the attached notice of cancellation form for an explana- 
tion of this right."; and 

(32) contaia a completed form, in duplicate, captioned "Notice of Cancellation", which shall 
be attached to the contract and easily detachable, and which shall contain in twelve-point boldface 
type the following information and statements in the same language as that used in the contract. 


"NOTICE OF CANCELLATION 
Date: 
(enter date of transaction) 
You may cancel this transaction without any penalty or obligation within seven days from 
the above date. If you cancel, any payments made by you under the contract or sale and any nego- 
tiable instrument executed by you will be returned within ten business days following receipt by 


the provider of your cancellation notice, and any security interest or lien arising out of the transac- 
tion will be canceled. 
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To cancel this transaction, deliver a signed’and dated copy of this cancellation notice or any 


other written notice, or send a telegram, to: 


at 


(Name of Provider) 


© abn . (Address of Provider's Place of Business) 


not later than midnight of 


(Date) 


I hereby cancel this transaction. 


(Buyer's Signature) 


(Date)". 


History: Laws 1985, ch. 102, § 5; 2005, ch. 215, 8 3; 
2010, ch. 88, § 5; 2021, ch. 56, § 2. 

The 2021 amendment, effective Sane 18, 2021, re- 
quired that a continuing care contract contain a provision 
describing the community's plan for resident relocation 
upon closure’or circumstances that necessitate relocation; 
and in Subsection B, added a new Paragraph B(30) and 
redesignated former Paragraphs B(380) and B(31) as Para- 
graphs B(31) and B(32), respectively. 

The 2010 amendment, effective May 19, 2010, in 
Subsection A, at the beginning of the sentence, after nAN, 
added "provider is responsible for ensuring that a"; in 
Paragraph (4) of Subsection B, after "transfer all the resi- 
dent's assets", added "or the resident's real property"; in 
Paragraph’ (5) of Subsection B, after "designated period 
or for", deleted "life" and added "the resident's lifetime"; 
in Paragraph (8) of Subsection B, after “until the resi- 
dent has", deleted "occupied his" and added "taken pos- 
session of the resident's"; and at the end of the sentence, 
added "whichever occurs later"; in Paragraph (11) of Sub- 
section B, at the end of the sentence, deleted "no later 
than January 31, 2006"; in Paragraph (21) of Subsection 


B, after "state", added "the fee adjustments that will be. 


made"; after "in the event of", added "a resident's"; and 
after ' ‘extended period of time", deleted "by, the resident, 
what fee adjustments, if any, will be made"; in Paragraph 
(24) of Subsection B, at the beginning of the sentence, 
deleted "describe, if' and added "in the event"; and af- 
ter "not owned by the community", added "describe" in 
Paragraph, (26) of Subsection B, after. "resident", deleted 
"must" and added "is required to"; in Paragraph (27) of 
Subsection B, after "required to apply 4 , changed "med- 
icaid public assistance, or any other" to "any public assis- 
tance, including medical assistance, or any other"; and in 
Paragraph (28) of Subsection B, after "twelve-point type 
on the", deleted "front of the contract" and added "signa- 
ture page, state". 

The 2005 amendment; effective June 17, 2005, de- 
leted the former requirements in Subsection B(8) that 


_ payments be held in trust in a cash escrow account in a 
') New Mexico trust company-on a trust department of a fed- 


erally insured New Mexico bank and that after the resi- 
dent has notified the trustee that he has occupied his unit, 
the money, including interest, be released to the provider; 
added the provisions in Subsection B(8) ‘that’ the trust be 


held for the benefit-of the resident until the resident's con- 


tract cancellation period has ended, and provided in Sub- 


~ section B(11) that economic necessity, the reasonable cost 


of operating the community, the cost of care and reason- 
able return on investment as defined by rule promulgated 
by the aging and long-term services department not later 
than January 31, 2006. 


ANNOTATIONS 


Reasonable rate of return on investment. — Non- 
profit continuing care facilities are required to consider 
a reasonable rate of return on investment.before impos- 
ing rate increases. Bishop v, Evangelical Good Samaritan 
Soc'y, 2009-NMSC-036, 146 N.M. 473, 212 P.3d 361, rev'g 
2008-NMCA-033, 143 N.M. 640, 179 P.3d 1248. 

Not unconstitutionally vague. —. The require- 
ment that non-profit continuing care facilities base rate 
increases, in part, on a reasonable rate of return on in- 
vestment is not unconstitutionally vague. Bishop v, Evan- 
gelical_ Good Samaritan Soc'y, 2009-NMSC-036, 146 N.M, 
473, 212 P.3d 361, rev'g 2008- NMCA-033, 143 N.M. 640, 
179 P.3d 1248. 

Reasonable return on investment. — The Continu- 
ing Care Act does not require a non-profit organization to 
base fee increases on a reasonable return on investment. 
Bishop v. Evangelical Lutheran GoodSamaritan Soc'y, 
2008-NMCA-038, 148 N.M. 640, 179 P.3d 1248, rev'd by 
2009-NMSC-036. 146 N.M. 473, 212 P.3d 361. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Plain- 
tiffs rights to punitive or multiple damages when cause of 
action renders both available, 2 A.L.R,5th 449. 


24-17-6. Requirements for financial reserves. 


A. Any deposits or entrance fees paid by or for a resident shall be held in trust for the benefit of 
the resident in a federally insured New Mexico bank until the resident has occupied the resident's 
unit or the resident's contract cancellation period has ended, whichever occurs later. 
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B. In addition to the amounts held in trust for specific residents under Subsection A of this 
section, a community that provides a type A agreement shall maintain at all times liquid re- 
serves equal to the principal and interest payments due for a twelve-month period on all ac- 
counts of any mortgage loan and other se chicate debt, as well as three months' worth of net 
operating expenses. 

C. A community that provides a type A or type B agreement shall keep the funds maintained 
under Subsection A of this section in federally insured bank accounts that are separate from the 
community's operating accounts. 

D. For communities that provide type B agreements, reserves shall be calculated on a prorated 


basis for residents who fall under type B agreements. 


History: Laws 1985, ch. 102, § 6; 2005, ch. 215, § 4; 
2010, ch. 88, § 6. 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, at the end of the sentence, added "whichever 
occurs later"; and added Subsections B, C and D, 

The 2005 amendment, effective June 17, 2005, de- 
leted the former requirements that payments be held in 
trust in a cash escrow account in a New Mexico trust 


company on a trust department of a federally insured 
New Mexico bank and that after the resident has noti- 
fied the trustee that he has occupied his unit, the money, 
including interest, be released to the provider; and added 
the provision that the trust be held for the benefit of the 
resident until the resident's contract cancellation period 
has ended. 


24-17-7. Disclosure statements filed with the aging and long-term 
services department for public inspection,, 


No later than July 1, 2022 and each year thereafter, within one hundred eighty days after the 
end of a community's fiscal year, a provider shall provide a copy of the disclosure statement and 
any amendments to that statement to the aging and long-term services department for public in- 


spection during regular working hours. 


History: Laws 1985, ch. 102, § 7; 2021, ch. 56, § 3. 

Cross references, — For the aging and long-term ser- 
vices department, see 28-4-4 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, re- 
quired the ‘provider of continuing care to submit a copy 
of the disclosure statement to the aging and long-term 
services department no later than July 1, 2022 and each 
year thereafter, within 180 days after the end of the 


community's fiscal year; and after "filed with the", deleted 
"state agency on", and after "aging", added "and long-term 
services department"; added "No later than July 1, 2022 
and each year thereafter, within one hundred eighty days 
after the end of a community's fiscal year", after "shall", 
deleted "file" and added "provide", after "statement to 
the", deleted "state agency on", and after "aging", added 
"and long-term services department". 


24-17-8. Consumer's guide to continuing care communities. 


The office of the attorney general and the aging and long-term services department may publish 
and distribute a consumer's guide to continuing care communities and may publish an annual 


directory of communities in New Mexico. 


History: Laws 1985, ch. 102, § 8; 2005, ch. 215, § 5. 
Cross references. — For aging and long-term services 
department, see 28-4-4 NMSA 1978. 


24-17-9. Repealed. 


Repeals, — Laws 1991, ch. 263, § 11 repealed 24-17-9 
NMSA 1978, as enacted by Laws 1985, ch. 102, § 9, relat- 
ing to civil liability, effective June 14, 1991. For provisions 


The 2005 amendment, effective June 17, 2005, changed 


¢@ the publication requirements from "shall" to "may". 


of former section, see the 1990 NMSA 1978 on NMOneS- 
ource.com. 


24-17-10. Restraint of prohibited acts; remedies. 


A. Whenever the attorney general has reasonable belief that any person is violating or is about 
to violate any provision of the Continuing Care Act, or any regulation promulgated pursuant to 
that act, and that proceedings would be in the public interest, the attorney general may bring an 
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action in the name of the state'to restrain or prevent violations of that act or regulations promul- 
gated pursuant to that act. The action may be brought in the district court of the county.in which 
the person resides or has the person's principal place of business or in the district court for Santa 
Fe county. The attorney general acting on behalf of the state shall not be required to post bond 
when seeking a temporary or permanent injunction in such action. 

B. In any action filed pursuant to this section of the Continuing Care Act, including an action 
with respect to unimproved real property, the attorney general may petition the district court for 
temporary or permanent injunctive relief, and restitution or remedies available pursuant to Sec- 
tion 24-17-15 NMSA 1978. 

C. Any person who is the subject of an action brought under this section shall have the right to 


demand a jury trial. 


History: Laws 1985, ch. 102, § 10; 1991, ch. 263, § 10; 
2010, ch. 88, § 7. 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, in the first sentence, after "Continuing Care 


Act", added "or any regulation promulgated pursuant to... 


that act" and at the end of the sentence, added "or regu- 
lations promulgated pursuant to that act"; and in Sub- 


section B, at the end of the sentence, added "or remedies- 


"to restrain or prevent'/for "alleging" in the first sentence 
in Subsection A; inserted "this section of" in Subsection B; 
deleted former Subsection C, which read "In any action 
brought under this section, if the court finds that a person 
is willfully violating or has willfully violated the Continu- 
ing Care Act, the attorney general, upon petition to the 
court, may recover on behalf of the state, a civil penalty 
of not exceeding five thousand dollars ($5,000) per viola- 


available pursuant to Section 24-17-15 NMSA 1978". 
The 1991 amendment, effective June 14, 1991, de- 
leted "has violated" following "violating" and substituted 


_ tion"; and redesignated former Subsection D as present 
Subsection C, 


24-17-11. Applicability. 


A. The provisions of the Continuing Care Act apply equally to for-profit and nonprofit provider 
organizations and shall be construed as the minimum requirements to be imposed upon any per- 
son offering or providing continuing care. 

B. The provisions of the Continuing Care Act do not apply to closed-membership organizations 
that operate communities solely for the benefit of their members. 


History: Laws 1985, ch. 102, § 11. 
Saving clauses. — Laws 1985, ch. 102, § 12 pro- 
vided that nothing in the Continuing Care Act shall be 


construed in any way to impair contracts in effect prior to 
the effective date of that act, June 14, 1985. 


24-17-12, Right to a written transfer policy. 


A provider shall adopt and follow a written policy establishing the procedure and criteria appli- 
cable when deciding to transfer residents from one level of care to another. 


History: Laws 1991, ch. 263, § 1. 


24-17-13. Right to organize and participate. 


A. Residents have the right to organize a resident association and to engage in concerted ac- 
tivities for the purpose of keeping themselves informed of the operation of the facility or for the 
purpose of other mutual aid or protection. A provider shall take appropriate steps to encourage 
and facilitate the establishment of a resident association in each facility. At a minimum, these 
steps shall include the posting in conspicuous places of written notices of the right of residents to 
organize into a resident association and to use the facility for association meetings. 

B. The administration of an operating facility shall meet at least quarterly with the resident 
association, if one exists, or with interested residents if there is no resident association. The follow- 
ing procedures shall apply: 

(1) the provider shall notify all residents at least seven days in advance of each meeting; 
(2) the provider shall post the meeting agenda in a conspicuous place and make copies of 
‘it available; and 
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(8) if the resident association requests, the provider shall ensure that a member or an 
authorized representative of the board of: directors, a i eeresiag ean or a eae owner din pss 
the meeting. 1a) 


History: Laws 1991, ch. 263, § 2. 


24-17-14, Right to protection against retaliatory conduct. 


Retaliatory conduct by a provider or any person acting on the provider's behalf against a resi- 
dent for lawful efforts to secure or enforce his legal rights as a resident is a violation of the Con- 
tinuing Care Act. 


History: Laws 1991, ch. 263, $ 3. 


24-17-15. Right to civil action for damages. 


A. Residents, as a class or otherwise, may bring an action in a court of competent jurisdiction ~ 
to recover actual and punitive damages for injury resulting from a violation ‘of the cone 
Care Act. 

B. The court may award reasonable attorneys' fees and costs to the prevailing ptalely in an ac- 
tion brought under this section. 

C. The right of a resident to bring an action pursuant to this section is in addition to any other 
rights or remedies the resident may have by statute or common law. 


History: Laws 1991, ch. 263, § 4. 


24-17-16. Identification and procedures for correction 
of violations. 


A. The aging and long-term services department shall review disclosure statements filed bat: 
suant to the Continuing Care Act for compliance with that act. 

B. Ifthe aging and long-term services department determines that a person or an organization 
has engaged in or is about to engage in an act or practice constituting a violation of the Continuing 
Care Act or any rule adopted pursuant to that act, the aging and long-term services department 
shall issue a notice of violation in writing to that person or organization and send copies to the 
resident association of any facility affected by the notice. ; 

C. The notice of violation shall state the following: 

(1) adescription of a violation at issue; 

(2) the action that, in the judgment of the aging and long-term services department, the 
provider should take to conform to the law or the assurances that the aging and long-term services 
department requires to establish that no violation is about to occur; 

(3) .. the compliance date:by which the provider shall:correct any violation or submit assur- 
ances; 7 | . 
(4). the requirements for filing a report of compliance; and 
(5) the applicable sanctions for failure to correct the violation or failure to file the BBROTS of 
compliance according to the terms of the notice of violation... 

D. At any time after receipt of a notice of violation, the person or organization to yehich the 
notice is addressed or the aging and. long-term services, department may request a conference. 
The aging and long-term services department shall schedule a conference within thirty days ofa 
request. 

EK. The purpose of the conference is to discuss the contents of the pobien of violation and to 
assist the addressee to comply with the requirements of the Continuing Care Act. Subject to 
rules that the aging and long-term services department may promulgate, a representative of 
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the resident association at any facility affected by the notice shall have a right to attend the 
conference. 

F. A person receiving a notice of violation shall submit a signed report of compliance as pro- 
vided by the notice. The aging and long-term services department shall send a copy to the resident 
association of any facility affected by the notice. 

G. Upon receipt of the report of compliance, the aging and long-term services department shall 
take steps to determine that compliance has been achieved. 


History: Laws 1991, ch. 263, § 5; 2021, ch. 56, § 4. department must schedule a conference following a no- 

The 2021 amendment, effective June 18, 2021, re- tice of violation; substituted "state agency on aging" with 
quired the aging and long-term services department "aging and long-term services department" throughout; 
to review disclosure statements filed pursuant to the added a new Subsection A and redesignated former Sub- 
Continuing Care Act for compliance with the act, re- sections A through F as Subsections B through G, respec- 
placed references to the state agency on aging with the tively; and in Subsection D, after "schedule a conference 
aging and long-term services department, and extended within", changed "seven" to "thirty". 


the time within which the aging and long-term services 


24-17-17. Rules and regulations authorized. 


The aging and long-term services department shall promulgate all rules and regulations neces- 
sary or appropriate to administer the provisions of the Continuing Care Act. 


History: Laws 1991, ch. 263, § 6; 2010, ch. 88, § 8; The 2010 amendment, effective May 19, 2010, at 
2021, ch. 56, § 5. the beginning of the sentence, after "The", deleted "state 

The 2021 amendment, effective June 18, 2021, re- - agency on aging" and added "aging and long-term services 
moved a provision related to the promulgation of certain department"; and after "Continuing Care Act", added the 
rules and regulations; and after "Continuing Care Act", remainder of the sentence. 


deleted "including but not limited to requirements regard- 
ing financial reserves, disclosure and actuarial studies". 


24-17-18. Report to attorney general; civil action; 
civil penalties. 


A. A person may report an alleged violation of the Continuing Care Act or rules promul- 
gated pursuant to that act to the attorney general or to the aging and long-term services de- 
partment. , 

B. Any time after the aging and long-term services department issues a notice of violation, the 
department may send the attorney general a written report alleging a possible violation of the 
Continuing Care Act or any rule adopted pursuant to that act. 

C. Upon receipt of a report from any source alleging a violation of the Continuing Care Act or 
rules promulgated pursuant to that act, the attorney general shall promptly review the allega- 
tion. Upon finding that an allegation received pursuant to this subsection is credible, the attorney 
general shall file an appropriate action against the alleged violator in a court of competent juris- 
diction. 

D. Upon finding violations of any provisions of the Continuing Care Act or any rule adopted 
pursuant to that act, the court may impose a civil penalty in the amount of five dollars ($5.00) per 
resident or up to five hundred dollars ($500), in the discretion of the court, for each day that the 
violation remains uncorrected after the compliance date stipulated in a notice of violation issued 
pursuant to the Continuing Care Act. a 


History: Laws 1991, ch. 263, § 7; 2021, ch. 56, § 6. after "report", added "from any source alleging a violation 

The 2021 amendment, effective June 18, 2021, al- of the Continuing Care Act or rules promulgated pursuant 
lowed any person to report violations of the Continuing to that act", and after "attorney general shall promptly", 
Care Act or rules promulgated pursuant to the act, and re- deleted "conduct an investigation to determine whether 
quired the attorney general to accept and review alleged grounds exist for formally finding a violation. If the at- 
violations of the Continuing Care Act reported from any torney general makes that finding, he" and added "review 
source; added a new Subsection A and subsection designa- the allegation. Upon finding that an allegation received 
tions "B" through "D"; in Subsection B, substituted refer- pursuant to this subsection is credible, the attorney gen- 
ences to the "state agency on aging" with the "aging and eral", 


long-terms services department"; and in Subsection C, 
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ARTICLE 17A 


Long-Term Care Services 


Sec. "See. 
24-17A-1.: Short title. 24-17A-4. Service dite system; nenebate prin- 
24-17A-2. Definitions. ciples. 

24-17A-3. Interagency committee created; coordinated 24-17A-5. Report. 


service delivery system; lead agency; ser- 24-17A-6. Senior center food gardens authorized. 
vice delivery system. 


24-17A-1. Short title. 


This act [24-17A-1 through 24-17A-5 NMSA 1978] may be cited as the Leng:term Care Services 
Act". 


History: Laws 1998, ch. 82, § 1. 


24-17A-2. Definitions. 


As used in the Long-term Care Services Act: 

A. "consumer" means a long-term care service recipient who has a physical or mental illness, 
injury or disability or who suffers from any cognitive impairment that restricts or limits the per- 
son's.activities of daily living or instrumental activities of daily living and who is under the care 
of a provider; 

B. "long-term care" means home- or community-based care provided to a consumer that is de- 
signed to maintain the consumer's independence and autonomy in the consumer's residence and 
includes support services such as personal, respite, attendant, residential or institutional care; 
case management; services such as meals, homemaker, home repair, transportation, companion, 
adult day health care, emergency response or day habilitation; physical; occupational or speech 
therapy; nursing; or help with chores; 

C. "residence" means a consumer's home, an independent living center, an adult day hadith 
care facility, a community center, an assisted living facility, an adult residential care facility, a 
nursing home or a senior citizen center; and 

D. "service delivery system" means a unified statewide, comprehensive home- and community- 
based service delivery system that integrates and coordinates all health, medical and social ser- 
vices that meet the individual needs of consumers and support them in remaining in their own 
homes and communities. 


History: Laws 1998, ch, 82, § 2. 


24-17A-3. Interagency committee created; coordinated service del Venyi 
system; lead agency; service delivery system. 


A. , The "interagency committee on long-term care" is created. 
B. Members of the interagency committee on long-term care shall be the heads of the following 
agencies or their designated representatives: 
(1) the state agency on aging [aging and long-term services department]; 
(2) the human services department; 
(3) the department of health; 
(4) the children, youth and families department; 
(5) the labor department; 
(6) the governor's committee on concerns of the handicapped; 
(7) the developmental disabilities planning council; and’. 
(8) the department of insurance. 
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C. The interagency committee on long-term care shall design and implement a coordinated service 
delivery system that fulfills the legislative mandate to develop a coordinated long-term care system. 

D, The governor shall appoint a chairperson from the membership of the interagency commit- 
tee on long-term care. 


History: Laws 1998, ch. 82, § 3. 2004, ch. 23, § 13 provided that all references to the state 
Bracketed material. — The bracketed material was agency on aging be deemed references to the aging and 
inserted by the compiler and is not part of the law. Laws long-term services department. 


24-17A-4. Service delivery system; components; principles. 


The interagency committee on long-term care shall take into consideration, within available re- 
sources, the following principles in the design, development and implementation of the integrated 
long-term care delivery system to: 

A. ensure the dignity and respect of consumers in the treatment and support provided; 

B. tailor home- and community-based long-term care services and programs to jen bah full ac- 
cess and coordination to meet the individual needs of consumers; 

C. develop and provide home- and community-based long-term care services and programs of 
the highest quality; 

D. provide for consumer self-determination by providing options for individual choices and con- 
sumer input in home- and community-based long-term care; 

E. implement a state policy that defines the state's obligation regarding long-term care by in- 
tegrating applicable state and federal mandates related to long-term care services; 

F. diversify institutional care options that explore and enhance appropriate alternatives to 
institutional care; and 

G. | integrate various, funding sources to biubhat Suhaihs affordable services to the consumer. 


History: Laws 1998, ch. 82, § 4. 


24-17A-5. Report. 


The chairperson shall present a report to the legislature on the progress of the interagency com- 
mittee on long-term care and the status of the coordinated service delivery system. The report shall 
include conclusions and recommendations to further the work of the interagency committee on long- 
term care and to complete the process of integrating the service delivery system in the state. 


History: Laws 1998, ch. 82, § 5. 


24-17A-6. Senior center food gardens authorized. 


_ A... The aging and long-term services department shall permit any senior center to coordinate 
the planting, cultivation, growing, tending and harvesting by senior center staff and senior partici- 
pants of edible fruits and. vegetables on the senior center's premises for inclusion in food service or 
distribution to senior participants. 

B. For the purposes of this section: 
(1) "senior center" means a community-based center: 
(a) that serves.as a:resource for information on aging, support for family caregivers 
and training; and 
3 b) where senior participants receive services and aenieinata in programs; and 
(2). "senior participant" means an individual who is at least fifty years of age or older or 
who is otherwise eligible to receive services or to participate in programs administered by the ag- 
ing and long-term services department or its designees. 


History: Laws 2019, ch. 152, § 1. IV, § 23, was effective June 14, 2019, 90 days after, the 
Effective dates. — Laws 2019, ch. 152 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. ° 
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ARTICLE 17B 


Long-Term Care Facility Dementia Training 


Sec. Sec. 
24-17B-1. Short title. 24-17B-4. Department oversight and rulemaking. 


24-17B-2. Definitions. 24-17B-5.' Dementia training certificates. 
24-17B-3. Training required. 


24-17B-1. Short title. 


This act [24-17B-1 to 24-17B-5 NMSA 1978] may be cited as the "Long-Term Care Facility De- 
mentia Training Act": 


History: Laws 2021, ch. 111, § 1. ~~ art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


24-17B-2. Definitions. 


As used in the Long-Term Care Facility Dementia Training Act: 
A. "department" means the department of health; 
B. "direct care service" means services provided to long-term care facility residents that main- 
tain or improve the health and quality of life of the residents; 
C. "direct care service staff member" means a person: 
(1) employed by or contracted with a long-term care facility, either eBvesotis or through a third- 
party agreement, to provide in-person direct care services to long-term care facility residents; or _ 
(2) contracted with a long-term care facility, either directly or through a third-party agree- 
ment, to provide at least ten hours per week in direct care services by video, audio or telephonic 
means; and 
D. "long-term care facility" means every long-term care facility licensed by the state. 


History: Laws 2021, ch. 111, § 2. _ art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


24-17B-3. Training required. 


A. Each long-term care facility and long-term care facility contractor that is subject to the 
Long-Term Care Facility Dementia Training Act shall provide training from the department's cur- 
rent list of approved standardized training programs and continuing education as bites. by 
the department to each direct care service staff member that it employs on: 

(1) standards approved by the department for recognizing and treating Alzheimer's dis- 
ease and dementia; 

(2) person-centered care; 

(3) activities of daily living; and 

(4) any other subjects within the scope of long-term care facility dementia training identi- 
fied by the department pursuant to the Long-Term Care Facility Dementia Training Act. 

B. Training may be online or in-person and shall be a training program of at least four hours 
and approved by the department’ pursuant to Section 5 [24-17B- 5 N MSA 1978] of the Long-Term 
Care Facility Dementia Training Act. 

C. A person conducting the training shall have: 

(1) at least two years of work experience related to Alzheimer's disease, dementia, health 
care, gerontology or other related field; and 

(2) successfully completed training equivalent to the requirements provided in ‘the 
Long-Term Care Facility Dementia Training Act, including passage of any skills competency 


270 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


24-17B-4 LONG-TERM CARE FACILITY DEMENTIA TRAINING 24-17B-5 


or knowledge test required by the department pursuant to Subsection B of Section 4 [24-17B-4 
NMSA 1978] of the Long-Term Care Facility Dementia Training Act. . 

D. Every direct care service staff member shall complete the requirements for and obtain cer- 
tification as provided in Subsection E of this section. 

E. Adirect care service staff member: 

(1) hired after January 1, 2022 shall complete the training required pursuant to this sec- 
tion within sixty days of the start of employment; 

(2) hired prior to January 1, 2022 who has not received training within the past twenty- 
four months equivalent to the requirements set forth in the Long-Term Care Facility Dementia 
Training Act shall complete training within sixty days of January 1, 2022; 

(3) hired prior to January 1, 2022 who received training within the past twenty-four 
months equivalent to the requirements set forth in the Long-Term Care Facility Dementia Train- 
ing Act shall be issued a training certificate by the department; and 

(4) who has successfully obtained a training certificate but has had a lapse of dementia- 
related direct care service employment for twenty-four consecutive months or more shall complete 
training within sixty days of the start of employment. 

F. Every long-term care facility contractor that.is subject to the Long-Term Care Facility De- 
mentia Training Act shall provide a copy of every direct care service staff member's dementia 
training certificate obtained pursuant to Paragraph (3) of Subsection E of this section or Section 5 
of the Long-Term Care Facility Dementia Training Act to every long-term care facility where that 
staff member provides direct care service. 


History: Laws 2021, ch. 111, § 3. art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


24-17B-4. Department oversight and rulemaking. 


In consultation with the aging and long-term services department, the department shall: 

A. identify, approve; publish a list of and periodically review online or in-person standardized 
training programs that meet the requirements of the Long-Term Care Facility Dementia Training 
Act; 

B. develop or approve and periodically review required evaluation instruments that demon- 
strate competency and knowledge epee in training topics; 

C. promulgate rules: 

(1) for evaluation and continuing education on the training topics for treatment and care 
of persons with Alzheimer's disease or dementia; and 
(2) as necessary to carry out the Long-Term Care Facility Dementia Training Act; 

D. issue interpretative guidance as necessary to ensure compliance with the Long-Term Care 
Facility Dementia Training Act; . 

E. oversee and approve all long-term care facility dementia training programs related to the 
Long-Term Care Facility Dementia Training Act; 

F. issue training certificates pursuant to Paragraph (3) of Subsection E of Section 3 [24-17B-3 
NMSA 1978] of the Long-Term Care Facility Dementia Training Act; and 

G. give notice of the requirements of the Long-Term Care Facility Dementia Training Act to 
long-term care facilities within ninety days of the effective date of that act. 


History: Laws 2021, ch. 111, § 4. art. IV, § 23, was effective June 18, 2021, 90 days after 
Effective dates. — Laws 2021, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


24-17B-5. Dementia training certificates. 


The provider of training conducted pursuant to the Long-Term Care Facility Dementia Training 
Act shall issue a certificate to staff upon completion of initial training. The certificate shall be valid 
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so long as the certificate holder meets the continuing education requirements set forth by the de- 
partment pursuant to the Long-Term Care Facility Dementia Training Act and the certificate holder 
has not hada lapse of dementia-related direct care service employment for twenty-four consecutive 
months or more. The certificate shall be valid among long-term care facilities. Each long-term care 
facility and long-term care facility contractor that is subject to the Long-Term Care Facility Demen- 
tia Training Act shall be responsible for maintaining documentation regarding completed cence 
ene, evaluation and er nne education for each direct « care service staff member. 


History: Lath 2021, ch. 111, §.5. } art. IV; § 23; was effective June 18, 2021, 90 days after 
Effective dates, — ‘Laws 2021, ch. 111 contained no adjournment of the legislature, 
effective date provision, but, Pursuant to N.M, Const., 
Children's and Juvenile Facility Criminal Records Screening 
(Recompiled 
24-18-1 to, 24-18-4, Recompiled. 6 | 
Recompilations, — Former 24-18-1 to 24-18-4 NMSA Laws 1993, ch. 77 recompiled former 32-9-1 through 
1978, as enacted by Laws 1985, Chapter 140, were recom- 32-9-4 NMSA 1978 as 32A-15-1 through 32A-15-4 NMSA 
piled as 32-9-1 to 32-9-4 NMSA 1978. . 1978, effective July 1, 1993. , 
ARTICLE 19 
Children's Trust lial 
Sec. - Sec. 
24-19-1, Short title. 24-19-8.Children, youth and families Aitanhbat addi- 
24-19-2..°Purpose,.-_.; | tional powers and) duties. 
24-19-3. Definitions. 24-19-9. Acceptance of federal funds and private dona- 
24-19-4. Children's trust fund created; expenditure limi- tions. 
tations. 24-19-10, Next generation’ fund; created; expenditure 
24-19-5. Children's trust fund board of trustees seb tad limitations, 
members. 24-19-11. Next generation council; created: membership; 


24-19-6. Per diem and mileage; board. purpose. 
24-19-7. Duties of the board.’ gerertaar 


24-19-1. Short title. 
Chapter 24, Article 19 NMSA 1978 may be cited as the "Children's Trust Fund Act", - 


History: Laws 1986, ch. 15, § 1; 2005, ch. 65, § 1. The 2005 amendment, effective June 17, 2005, 
) , 0(& changed:the statutory reference for the act. 


24-19-2. Purpose. 


It is the purpose of the Children's Trust Fund Act to: 
A. bea statewide resource that advocates for and educates about the prevention of child abuse 
and neglect; 
B. provide the means to develop innovative children's projects and programs that address one 
or more of the following: 
(1) preventing abuse and neglect of children; | 
(2). providing medical, psychological and other Spy IRs treatment for children who are 
victims of abuse or neglect; and ; , | 
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(3) developing community-based services aimed at the prevention and treatment of child 


abuse and neglect; and 


C. . manage the next generation fund projects and programs. 


History: Laws 1986, ch. 15, § 2; 2005, ch. 65, § 2; 
2013, ch. 25, § 1. 

The 2013 amendment, effective June 14, 20138, ex- 
panded the function of the Children's Trust Fund Act 
to make the fund a statewide resource for the preven- 
tion of child abuse and neglect; added Subsection A and 


24-19-3. Definitions. 
As used in the Children's Trust Fund Act: 


renumbered subsequent subsections; in Subsection B, 
after "children's projects", added "and programs"; and in 
Subsection C, after "next generation fund projects", added 
"and programs". 
The 2005 amendment, effective June 17, 2005, added 
the purpose of managing next generation fund projects, 


A. "board" means the children's trust fund board of trustees; 
B. "children's projects and programs" means projects and programs that provide services to 
children, including services to their families, consistent with the purposes of the Children's Trust 


Fund Act; 


C. "council" means the next generation council; 


D. "department" means the children, youth and families department; 
E. "next generation fund projects and programs" means projects and programs funded from 
the next generation fund that meet the requirements for funding provided in Section 24-19-10 


NMSA 1978; and 


F. "secretary" means the secretary of children, youth and families. 


History: Laws 1986, ch. 15, § 3; 1992, ch. 57, § 19; 
2005, ch. 65, § 3; 2013, ch. 25, § 2. 

Cross references. — For children, youth and families 
department, see 9-2A-1 NMSA 1978 et seq. 

The 2013 amendment, effective June 14, 2013, ex- 
panded the function of the Children's Trust Fund Act to 
include children's programs; in Subsection B, after "chil- 
dren's projects", added'""and programs" and after "services 
to children", deleted "on a one-time, short-term demon- 


projects", added "and programs", and after "Section", 
deleted "5 of this 2005, act" and added "24-19-10 NMSA 
1978". 

The 2005 amendment, effective June 17, 2005, added 
definitions for "council" and "next generation fund proj- 
ects". 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "that" for "which" in Subsection B; and substituted 
"children, youth and families" for "human services" in 


stration basis"; and in Subsection E, after ' ‘next genera- Subsections C and D, 


tion fund projects", added "and programs", after "means 


24-19-4. Children's trust fund created; expenditure limitations. 


A. The "children's trust fund" is created in the state treasury. The children's trust fund may be 
used for any purpose enumerated in Section '24-19-2 NMSA 1978. All income received from invest- 
ment of the fund shall be credited to the fund. No money appropriated to the fund or otherwise ac- 
cruing to it shall be disbursed in any manner except as provided in the Children's Trust Fund Act. 

B. The children's trust fund shall be administered by the department for the purpose of fund- 
ing children's projects and programs from the income received from investment of the fund; pro- 
vided that none of the income shall be used for capital expenditures. All income from investment 
of the fund is appropriated to the department for that purpose or for administrative costs as pro- 
vided in Subsection C of this section. Grants, distributions and transfers of money from the fund 
shall be made only from the income received from investment of the fund and from other sources 
pursuant to Section 24-19-9 NMSA 1978, including federal funds, private donations, bequests and 
other public and private grants. 

C. Upto ten percent of the income received from investment of the children's pitat fund may be 
expended for costs of administration of the fund and administration of the children's projects and 
programs undertaken with fund money. Administrative costs include per Glen? and mileage, staff 
salaries and expenses related to administration of the fund. 

D. Disbursements from income credited to the children's trust fund and appropriated to the de- 
partment shall be made only upon warrants drawn by the secretary of finance and administration 
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pursuant to vouchers signed by the secretary of children, youth and families or the secretary's 
designated representative to fund children's projects and programs approved by the board. 

E. One-half of the money transferred to:the children's trust fund pursuant to Section 40-1-11 
NMSA 1978 and all of the money transferred to the children's trust fund pursuant to Section 66-3- 
420 NMSA 1976 shall be deemed income received from investment of the fund. r 


History: Laws 1986, ch. 15, § 4; 1990, ch, 26, § 1; 
1992, ch. 57, § 20; 19938, ch. 175, § 1; 1998, ch. 199, §. 1; 
2004, ch. 74, § 1; 2005, ch, 65, § 4; 2018, ch, 25, § 8. 

Cross references, — For secretary of children, youth 
and families, see 9-2A-6 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, ex- 
panded the function of the Children's Trust Fund Act 
to include children's programs; expanded the source of 
money for expenditures from the fund; in Subsection B, 
in the first sentence, after "funding children's projects", 
added "and programs" and in the third sentence, after "in- 
come received from investment of the fund", added the re- 
mainder of the sentence; in Subsection C, after "adminis- 
tration of the children's projects", added "and programs"; 
and in Subsection D, after "designated representative to 
fund children's projects", added "and programs". 

The 2005 amendment, effective June 17, 2005, de- 
leted "appropriations" in Subsection B and substituted 


"distributions" and made non-substantive changes in 
wording in Subsections A and D. 

The 2004 amendment, | effective March 4, 2004, 
amended Subsection E to add "and all of the money trans- 
ferred to the children's-trust fund pursuant to Section 66- 
3-420 NMSA 1978", 

The 1998 amendment, effective June 18, 1993, substi- 
tuted "1997" for "1994" in Subsection E. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "children, youth and families" for "human services" 
in Subsection D, 

The 1990 amendment, effective May 16, 1990, substi- 
tuted "Section 24-19-2 NMSA 1978" for "Section 2 of the 
Children's Trust Fund Act" in the first sentence in Sub- 
section A, substituted "children's trust fund" for "fund" 
and "children's projects" for "projects" in the first sen- 
tence in Subsection C, and substituted "June 30, 1994" for 
"June 80, 1992" in Subsection E. . 


24-19-5. Children's trust fund board of trustees created; 


members. 


A. There is created the "children's trust fund board of trustees" consisting of thirteen nonpar- 
tisan members, not employees of the state, knowledgeable in the area of children's programs and 
representative of multiple, diverse perspectives within the state, who shall be appointed by the, 
governor with the advice and consent of the senate. Of these members, at least’two shall be indi- 
viduals of recognized standing in the field of children's services. On the initial board, two members 
shall be appointed for terms ending on July 1, 1988; two members shall be appointed for terms 
ending on July'1, 1989; and three members shall be appointed for terms ending on July 1,:1990. 
Thereafter, appointments shall be made for terms of four years. Vacancies of appointed members 
shall be filled by appointment by the governor for the unexpired term. 

B. The board shall select a person from its mer DAE ABI} to serve as | chair. 


"consisting of", deleted "nine" and added ithirteen non- 
partisan", and after: "children's programs", added "and 
representative of multiple, diverse perspectives. within 
the state", and in the fifth sentence, after "shall be filled", 
added "by sigh agg 


History: Laws 1986, ch. 15, § 5; 1987, at 135, § 1; 
2013, ch: 25,'§ 4. : 
The 2013 amendment, effective June 14, 2013, in- 
creased. the number of trustees of the children's trust 
fund board; in Subsection A, in the first sentence, after 


24-19-6. Per diem and mileage; board. . . i 
Members of the board shall be reimbursed as provided in the Per Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: Laws 1986, ch. 15, § 6. 


24-19-7. Duties of the board. 


At least four times a year, the board shall meet upon the call of its chair to take all “ction neces- 
sary or proper for the administration of the Children's Trust Fund Act. The board shall also ap- 
prove or disapprove proposals submitted and shall base its decision on the proposals' merit and 
feasibility, the best interest of the beneficiaries of the children's project or program proposals and 
the capacity of the children's projects’ or programs’ success or failure for evaluation. 
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History: Laws 1986, ch. 15, § 7; 2005, ch. 65, § 6; 
2013, ch. 25, § 5. 

The 2013 amendment, effective June. 14, 2013, broad- 
ened the duties of the board of trustees to include the 
review of program proposals; in the first sentence, after 
"call of its chair to", deleted "review proposals submitted 


CHILDREN'S TRUST FUND 


24-19-9 


in the’second sentence, after "children's project", deleted 
"proposal" and added "or program proposals", and. after 
"capacity of the children's", deleted taeteeey 's" and added 
"projects' or programs'". 

The 2005 amendment, effective roan 17, 2005, 


changed the reference to "projects" to "children's projects". 
to the department by public or private entities and", and ) 


24-19-8. Children, youth and families department; additional powers 
and duties. — 


The department shall: 
A. promulgate rules approved by the board; 
B. transmit proposals for children's projects and programs to the board and next generation 
fund projects and programs to the council for evaluation and report on the proposals; 
C. enter into contracts approved by the board to carry out the proposed children's project or 
program or next generation fund project or program, provided that: 
(1) not more than fifty percent of the total funds distributed for any one fiscal year from 
the children's trust fund shall be allocated for any single children's project or program; 
(2) not more than fifty percent of the total funds distributed for any one fiscal year from 
the next generation fund shall be allocated for any single next generation fund project or program; 
(3) each children's project or program shall be funded for a specified period, not to exceed 
four years, and funds shall not be used for maintenance of ongoing or permanent efforts extending 
beyond the period specified, except that a children's project or program may be extended once for 
a period not to exceed the original, and the board shall approve rules providing procedures and 
guidelines for the preparation and approval of proposals for children's projects and programs and 
providing for any other matter the board deems necessary for the administration of the Children's 
Trust Fund Act; and 
(4) no contract shall be entered into if the department finds it contrary to law; 
D. furnish the board and the council with the necessary technical and clerical assistance; 
E. adopt standard contract provisions; and | 
F. report at least annually to the governor and the legislature on the progress of its work 
and the results of children's projects and programs and next generation fund projects and pro- 


grams. 


_ History: Laws 1986, ch. 15, § 8; 2005, ch. 65, § 8; 
2018, ch. 25, § 6. ; 

The 2013 amendment, effective June 14, 20138, ex- 
panded the powers and duties of the department over 
children's programs; in Subsection B, after "children's 
projects", added "and programs" and after "next genera- 
tion fund projects", added "and programs"; in Subsection 
C, in the first sentence, after "children's project", added 
"or program", and after "next generation fund project", 
added. "or program"; in Paragraph (1) of Subsection C, af- 
ter "children's project", added "or program"; in Paragraph 
(2) of Subsection C, after "next generation fund project", 


added "or program"; in Paragraph (3) of Subsection C, at.’ 


the beginning of the sentence, after "each children's proj- 
ect", added "or program", after "except that a children's 


project", added "or program", and after "proposals for chil- 
dren's projects", added "and programs"; and in Subsection 
F, after "children's projects", added "and programs", and 
after "next generation fund projects", added "and pro- 
grams", 

The 2005 amendment, effective June 17, 2005, re- 
quired the children, youth and families department to 
adopt rules; transmit next generation fund projects to the 
next generation council; enter into contracts to carry out 
next generation fund projects and providing that not more 
than fifty percent of the children's trust fund may be al- 
located to a single project and that not more than fifty per- 
cent of the total funds distributed in a fiscal year from the 
next generation fund shall be allocated to a single next 
generation fund project. 


24-19-9. Acceptance of federal funds and private donations. 


To carry out the provisions of the Children's Trust Fund Act, the department and the chil- 
dren's trust fund may accept any federal matching funds or grants for children's projects and 
programs or next generation fund.projects and programs. The department may accept. dona- 
tions and bequests from private sources for deposit in the children's trust fund or the next gen- 
eration fund, as applicable. The board shall distribute these funds as specified by the granting 
entity or donor. 
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History: Laws 1986, ch. 15, § 9; 2005, ch. 65, § 9; generation fund projects", added "and programs"; and 
20138, ch. 25, § 7. added the last sentence. 

The 2018 amendment, effective June 14, 20138, autho- The 2005 amendment, effective June 17, 2005, per- 
rized the children's trust fund to accept federal matching mitted the children, youth and families department to ac- 
funds and grants; authorized the use of funds for chil- cept federal matching funds or grants for next generation 
dren's projects; in the first sentence, after "the depart- - fund projects and to accept donations and bequests for de- 
ment", added "and the children's trust fund", after "chil- posit into the next generation fund. 


dren's projects", added "and programs", and after "next 


24-19-10. Next generation fund; created; expenditure limitations. | 


A. The "next generation fund" is created in the state treasury. The next generation fund may 
be used for any purpose enumerated in Section 24-19-2 NMSA 1978. All income received from in- 
vestment of the fund shall be credited to the fund. No money appropriated to the fund or otherwise 
accruing to it shall be disbursed in any manner except as provided in the Children's Trust Fund 
Act. 

B. The fund shall be used to fund next generation fund projects and programs that are ap- 
proved by the board. Next generation fund projects and programs shall: 

(1) provide positive child and youth development activities that support physical, mental 
and social well-being; 

(2) promote strong, healthy families and help to prevent child abuse and neglect; 

(8) promote community service, leadership and citizenship; and 

(4) provide community coordination of child and youth development programming across 
the age zero to twenty-four developmental continuum. 

C. The next generation fund shall be administered by the department, and the income from in- 
vestment of the fund is appropriated to the department to carry out the purposes of the fund. None 
of the income shall be used for capital expenditures. Grants, distributions and transfers of money 
from the fund shall be made only from the income received from investment of the fund. 

D. Upto ten percent of the income received from investment of the fund may be expended for 
costs of administering the fund and next generation projects and programs. Administrative costs 
include per diem and mileage, staff salaries and expenses related to administration of the fund. 

E. Disbursements from the fund shall be made by warrants drawn by the secretary of finance 
and administration pursuant to vouchers signed by the secretary of children, youth and families or 
the secretary's designated representative. 


History: Laws 2005, ch. 65, § 5; 2013, ch. 25, § 8. and in the second sentence, after "Next generation fund 

The 2013 amendment, effective June 14, 2013, autho- projects", added "and programs"; and in Subsection D, in 
rized the use of the next generation fund for next genera- the first sentence, after "next generation projects", added 
tion programs; in Subsection B, in the first sentence, after "and programs". 


"next generation fund projects", added "and programs" 
p 


24-19-11. Next generation council; created; membership; purpose. 


A. The "next generation council" is created. The board shall appoint ten members, at least two 
from each federal congressional district, who are not employees of the state and who are know!- 
edgeable in the area of positive child and youth development programs. Members serve at the 
pleasure of the board. Members shall select a member to serve as chair of the council. Members 
are entitled to per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

B. The council shall evaluate proposed next generation fund projects and programs and make 
funding recommendations to the board. The board shall approve or disapprove next generation 
fund projects and programs for funding and transmit those proposals to the department. 


History: Laws 2005, ch. 65, § 7; 2013, ch. 25, § 9. / in Subsection B, in the first sentence, after "next genera- 

The 2013 amendment, effective June 14, 2013, re- tion fund projects", added "and programs", and in the sec- 
quired the next generation council to evaluate next gen- ond sentence, after "next generation fund projects", added 
eration fund programs; in Subsection A, in the second sen- "and programs". 


tence, after "at least two from each", added "federal"; and 
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ARTICLE 20 
Health Research 
Sec. Sec. 
24-20-1. Medical trust fund for cancer and other medical 24-20-3. Brain injury advisory council; created; powers 


research; appropriation. 
24-20-2. Repealed. 


and duties. 
24-20-4. Amyotrophic lateral sclerosis research fund. 


24-20-1. Medical trust fund for cancer and other medical research; 
- appropriation. 


A. ‘There is created at the university of New Mexico school of medicine a medical trust fund 
to be administered by the school of medicine. The fund shall consist of balances transferred to 
the fund from the dedicated health research fund and any other distributions, transfers and 
deposits that may be made to the fund. Earnings from investment of the medical trust fund are 
appropriated to the university of New Mexico school of medicine for cancer and other medical 
research. 

B. The university of New Mexico school of acne shall report annually to the commission on 
higher education, the department of health and the legislative finance committee regarding the 
use of the earnings on the medical trust fund. 


Histeye, 1978 Comp., § 24-20-1, enacted by iow 
1993, ch. 358, § 3. 

Repeals and reenactments. — Laws 1993, ch. 358, 
§ 3 repealed 24-20-1 NMSA 1978, as enacted by Laws 


1986, ch, 18, § 5, creating a dedicated health research 
fund, and enacted a new section, effective July 1, 1993. 


24-20-2. Repealed. 


Repeals. — Laws 1995, ch. 189, § 2 repealed 24-20-2 
NMSA 1978, as enacted by Laws 1990, ch. 103, § 1, relat- 
ing to a head injury task force, effective July 1, 1995. For 


provisions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. 


24-20-3. Brain injury advisory council; created; powers and duties. 


A. The "brain injury advisory council" is created to advise the governor's commission on dis- 
ability, the governor, the legislature and other state agencies. 

B. The brain injury advisory council shall consist of no fewer than eighteen and no more than 
twenty-four members appointed by the governor and shall include survivors of brain injuries; 
family members of persons with brain injuries; and health care professionals and other repre- 
sentatives of private sector organizations and state agencies that provide services and support to 
persons with brain injuries. 

C. Members shall be appointed for staggered terms of three years; so that the terms of one- 
third of the members shall expire in a given year. 

D.. Members shall elect annually a chair and vice chair, Staff and other administrative support 
shall be provided by the governor's commission on disability or other state agency as assigned by 
the governor. Members shall meet at the call of the chair. 

E. Members who are not state employees may receive per diem and travel expenses as pro- 
vided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] for state employees. 
Reasonable accommodations shall be made available to permit full participation in council activi- 
ties by its members, including personal assistance to members who are survivors of brain injuries 
and respite care for members who are family members of persons with brain injuries. 

F. The brain injury advisory council shall: 

(1) study and make recommendations to the governor's commission on disability, the gov- 
ernor, the legislature and other state agencies concerning case management, community support 
systems, long-term care, employment, emergency medical services, rehabilitation and prevention 
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24-20-4 


HEALTH AND SAFETY 


24-21-2 


and the improvement and coordination of state activities relative to the concerns of persons with. 
brain injuries and their families or other caregivers; and 

(2) advise appropriate state agencies and private organizations on the development of ser- 
vices and supports that meet the needs of persons with brain injuries. 


History: Laws 1995, ch. 189, § 1; 2013, ch. 127, § 1. 

The 2018 amendment, effective July 1, 2013, moved 
the brain injury advisory council functions from the de- 
velopmental disabilities planning council to the gover- 
nor's commission on disability; in Subsection A, after "is 
created to advise the", deleted: "developmental disabili- 
ties planning council" and added "governor's commission 
on disability"; in Subsection D, in the second sentence, 
after "provided by the", deleted "developmental disabili- 
ties planning council" and added "governor's commission 
on disability"; and in Paragraph (1) of Subsection F, after 
"recommendations to the", deleted "developmental dis- 
abilities planning council" and added:"governor's commis- 
sion on SRSPIE 


Temporary provisions. — Laws 2013, pita 127, § 2 pro- 
vided that on July 1, 2013: 

A. all personnel, appronranonal money, records, 
equipment, supplies and other personal property of the 
brain injury advisory council shall be transferred to the 


governor's commission on disability; 


B. all contracts currently binding and effective upon 
the brain injury advisory council!at the developmental 
disabilities planning council shall be binding and effective 
upon the brain injury advisory council at the:governor's 
commission on disability; and 

C. all programs and all references in law to the brain 


‘injury advisory council shall be construed as referring to 
_ the governor's commission on disability, 


24. 20-4. Amyotrophic lateral sclerosis research fund. 


The "amyotrophic lateral sclerosis research fund" i is eleathai in the state treasury. The fund shall 
consist of distributions made to the fund pursuant to the Tax Administration Act [Chapter'7, Ar- 
ticle 1 NMSA 1978]. Money in the fund is appropriated to the board of regents of the university of 
New Mexico for amyotrophic lateral sclerosis research. Disbursements from the fund’ shall be by 
warrant of the secretary of finance and administration upon vouchers signed by the president of 
the university of New Mexico. Money in the fund shall revert to the general fund at the end of a 
fiscal year. 


Applicability. — Section 24-20-4 NMSA 1978 applies 
to taxable years beginning on or after January 1, 2005. 


ARTICLE 21 


Genetic Information Privacy 


History: Laws 2005, ch. 56, § 3. 


Sec. | oO See. : 
24-21-1. Short title. 24-21-4. Genetic discrimination prohibited... — 
24-21-2, Definitions. 24-21-5. Rights of retention. 
24-21-3. Genetic analysis prohibited without informed 24-21-6. Penalties. 

consent; exceptions. 24-21-7. Application of act. 


24-21-1. Short title. | ; 
Chapter 24, Article 21 NMSA 1978 may be cited as the "Genetic Information Privacy Act". 


History: Laws 1998, ch. 77, § 1; 2015, ch. 156, $1. 
The 2015 amendment, effective June 19,. 2015, 
changed that statutory reference of the Genetic 


Information Privacy Act from "This act" to "Chapter 24, 
Article 21 NMSA 1978". 


24-21-2. Definitions. | 


As used in the Gane Information Privacy Act: 

A. "DNA" means deoxyribonucleic acid, including mitochondrial DNA, i givdarcatoks DNA 
and DNA derived from ribonucleic acid; 

B. "gene products" means; gene fragments; ribonucleic acids or proteins derived from DNA that 
would be a reflection of or indicate DNA sequence information; ° | 
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C: "genetic analysis" means a test of an individual's DNA, gene products or chromosomes that 
indicates a propensity for or susceptibility to illness, disease, impairment or other disorders, whether 
physical or mental; that demonstrates genetic or chromosomal damage due to environmental factors; 
or that indicates carrier status for disease or disorder; excluded, however, are routine physical mea- 
surements, chemical, blood and urine analysis, tests for drugs, tests for the presence of HIV virus and 
any other tests or analyses commonly accepted in clinical practice at the time ordered; 

D. "genetic information" means information about the genetic makeup of an individual or 
members of an individual's family, including information resulting from genetic testing, genetic 
analysis, DNA composition, participation in genetic research or use of genetic services; 

E. "genetic propensity" means the presence in an individual or members of an individual's 
family of real or perceived variations in DNA or other genetic material from that of the normal 
genome that do not represent the outward physical or medical 5 of a genetic disease at the 
time of consideration; 

F. "genetic testing" means a test of an individual's DNA, ribantithele aid; esis indtib or pro- 

teins, including carrier status, that are linked with physical or mental disorders, impairments or 
genetic characteristics or that indicate that an individual may be predisposed to an illness, dis- 
ease, puapeilerseit or other disorder; 
-G. "insurer" means an insurance company, insurance service or insurance organization that is 
licensed to engage in the business of insurance in the state and that is subject to state law that 
regulates insurance within the meaning of Paragraph (2) of Subsection (b) of Section 514 of the 
federal Employee Retirement Income Security Act of 1974, as amended. "Insurer" does not include 
an insurance company that is licensed under the Prepaid Dental Plan Law [Chapter 594A, Article 
48 NMSA 1978] or a company that is solely engaged in the sale of dental insurance and is not li- 
censed under the Prepaid Dental Plan Law, but under another provision of the New Mexico Insur- 
ance Code [Chapter 59A NMSA 1978 except Articles 830A and 42A); and 

H. "laboratory" means a facility accredited pursuant to the federal clinical ibbdlaterys improve- 
ment amendments for the biological, microbiological, serological, chemical, immunohematologi- 
cal, hematological, biophysical, cytological, pathological or other examination of materials derived 
from the human body for the purpose of providing information for the diagnosis, prevention or 
treatment of any disease or impairment of, or the assessment of the health of, human beings and 
includes procedures to determine, measure or otherwise describe the presence or absence of vari- 
ous substances or organisms ‘in the body. 


History: Laws 1998, ch. 77, § 2; 2005, ch. 204, § 1; added "an individual", and after "or member's", deleted 
2015, ch. 156, § 2. "a person's" and added "an individual's"; in Subsection 


Cross references. — For Section 514(b)(2) of the Em- 
ployee Retirement Income Security Act of 1974, see 29 
U.S.C. § 1144(b)(2), 

The 2015 amendment, effective June 19, 2015, added 
the definition of "laboratory" as used in the Genetic Infor- 
mation Privacy Act; in Subsection C, after "a test of" de- 
leted. "a person's" and added "an individual's"; in Subsec- 
tion D, after "genetic makeup of", deleted "a person" and 


E, after "the presence in", deleted "a person" and added 
"an individual", after "or members of", deleted "a person's” 
and added."an individual's"; and added new. Subsection H. 
The 2005 amendment, effective July 1, 2005, added 
the definition of "genetic testing" in Subsection F to mean 
a test.of DNA, ribonucleic acid, chromosomes or proteins. 


24-21-3. Genetic analysis prohibited without informed consent; 


exceptions. 


A. Except as provided in Subsection C of this section, no person shall obtain genetic informa- 
tion or samples for genetic analysis from an individual without first obtaining informed and writ- 
ten consent from the individual or the individual's authorized representative. 

B. Except as provided in Subsection C of this section, genetic analysis of an individual or col- 
lection, retention, transmission or use of genetic information without the informed and written 
consent of the individual or the individual's authorized representative is prohibited. 

C. An individual's DNA, genetic information or the results of genetic analysis may be obtained, 
retained, transmitted or used without the individual's written and informed consent pursuant to 


federal or state law or regulations only: 
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(1) toidentify an individual i in the course of a criminal anni weigabints by a law enfoxrement 
agency; 

(2) if the nidividival has been darasintad of a Solana: rie perenne of maintaining a DNA dag 
tabase for law enforcement purposes; 

(3) to identify a deceased individual; ) 

(4) to establish parental identity; sy ly 

(5) to’ screen newborns; 

(6). if the DNA, genetic information or nde of eattia analysis are pot identified with 
the individual or the individual's family members; 

(7) by a court for determination of damage awards rritiaud to the Genetic infoninatibn 
Privacy Act; fact fer ) 

(8) by medical.repositories or ihegicteidas 

(9) for the purpose of medical or scientific research and education, including retention of 
gene products, genetic information or genetic analysis if the identity.of the individual or the indi- 
vidual's family members is not disclosed; 

(10) for the purpose of emergency, medical treatment soipaib tend citi applicable law; or. 

(11) by a laboratory conducting an analysis or test of a specified. individual pursuant to 
a written order to the laboratory from a: health care practitioner or the health care: bps: 8 
agent, including by electronic transmission. 

D. Actions of an insurer and third parties dealing with an insurer in the ovalinitin course of 
conducting and administering the business of life, disability income or long-term care insurance 
are exempt from the provisions of this section if the use of genetic analysis or. genetic information. 
for underwriting purposes is based on sound actuarial principles or related to actual or reasonably 
anticipated experience, However, before or at the time of collecting genetic information for use in 
conducting and administering the business of life, disability income or long-term care insurance, 
the insurer shall notify in writing an applicant for insurance:or the insured that the information 
may be used, transmitted or retained: solely for the purpose of conducting and administering the 
business of life, disability income or long-term care insurance. 

EK... Nothing in Paragraph (5), (8), (9), (10) or (11) of Subsection C of this patton ifhatals a 
person to obtain, retain, transmit or, use an individual's DNA, genetic information or the results 
of genetic analysis if the individual or the individual's authorized representative or guardian, or 
the parent or guardian of a minor child, gives notice to the person of an objection on the basis of 
religious tenets or practices. 


History: Laws 1998, ch. 77, § 3; 2015, ch. 156, § 3. after "if the", deleted "person" and added "individual"; in 


The 2015 amendment, effective June 19, 2015, au- Paragraph (3) of Subsection C, after "identify", added "a", 
thorized the acquisition, retention, transmission’ ‘or use and after "deceased", deleted "persons" and added “indi- 
of genetic information or the results of genetic analysis vidual"; in Paragraph (6) of Subsection C, after "identi- 
without an individual's written and informed consent by fied with the", deleted "person or person's" and added 
a laboratory conducting an analysis or test of a specified "individual or the individual's";'in Paragraph (9) of Sub- 
individual pursuant to a written order from a health care section C, after "identity of the", deleted "person or per- 
practitioner or its agent; in Subsection A, after "analysis son's" and added "individual or the individual's"; added 
from", deleted "a person" and added "an individual", and new Paragraph (11) of Subsection C; and in Subsection 
after "consent from the", deleted "person or the person's" K, after "(5)", deleted "(6)", after "(9)", deleted "or", after 
and added "individual or the individual's"; in Subsec- "(10)", added "or (11)", after "Subsection C of this", added 
tion B, after "genetic analysis of", deleted "a ‘person" and _ "this", after "section", deleted "3 of the Genetic Informa- 
added "an individual", and after "written consent of the", tion Privacy Act", after ' 'authorizes", deleted "obtaining, 


deleted "person or the person's" and added “individual or retaining, transmitting or using a person's "and added "a 


the individual's"; in Subsection C, deleted "A person's" person to obtain, retain, transmit or use an individual's", 
and added "An individual's", and after "used without the", after "analysis if the", deleted "person, his" and added 
deleted "person's" and added "individual's"; in Paragraph "individual or the individual's "| and after "minor child", 
(1) of Subsection C, after "identify", deleted "a person" and deleted "objects" and added "gives notice to the person of 
added "an individual"; in Paragraph (2) of Subsection C, an bape 


24-21-4. Genetic discrimination tage 


A. Discrimination by an insurer against an individual or member of the individual's family on 
the basis of genetic analysis, genetic information or genetic propensity is prohibited. 


280 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


24-21-5 GENETIC INFORMATION PRIVACY 24-21-5 


B. The provisions of this section do not require a health insurer to provide particular benefits 
other than those provided under the terms of the plan or coverage. A health insurer shall not 
consider a genetic propensity, susceptibility or carrier status as a pre-existing condition for the 
purpose of limiting or excluding benefits, establishing rates or providing coverage. 

C. The provisions of this section do not prohibit use of genetic analysis, genetic propensity or 
genetic information by an insurer in the ordinary conduct of business in connection with life, dis- 
ability income or long-term care insurance if use of genetic analysis, genetic propensity or genetic 
information in underwriting is ERE on sound deviartal Hid Patti or Pea to actual or reason- 
ably anticipated experience. 

D. It is unlawful for a person to-use 5 nina information in dit piloyihent, recruiting, housing or 
seen decisions or in extending stad accommodations and services. 


History: Laws 1998, ch. 77, § 4; 2005, ch. 204, § 2; after "insurer igataat, deleted "a person" and added "an 
2015, ch. 156, § 4. individual", and after "member of the", deleted "person's" 
The 2015 amendment, effective June 19, 2015, made and added "individual's va 


technical amendments to the section; in Subsection A, 


24-21-5. Rights of retention. 


A, Unless otherwise authorized by Subsection C of Section 24-21-3 NMSA 1978, no person shall 
retain an individual's genetic information, gene products or samples for genetic analysis without 
first obtaining informed and written consent from the individual or the individual's authorized 
representative. This subsection does not affect the status of original medical records of patients, 
and the rules of confidentiality and accessibility applicable to the records continue in force. 

B. An individual's genetic information or samples for genetic analysis shall be destroyed 
promptly upon the specific request by that individual or that individual's authorized representa- 
tive unless: _ | 

(1) retention is necessary for the purposes of a criminal or death investigation or a crimi- 
nal or juvenile proceeding; 

(2) retention is authorized by order of a court of competent jurisdiction; 

(3) retention is authorized under a research protocol approved by an institution review 
board pursuant to federal law or a medical registry or repository authorized by state or federal 
law; or 

(4) the genetic information or samples for genetic analysis have been obtained pursuant to 
Subsection C of Section 24-21-3 NMSA 1978. 

C. Actions of an insurer and third parties dealing with an insurer inthe ordinary course of 
conducting and administering the business of life, disability income or long-term care insurance 
are exempt from the provisions of this section. However, before or at the time of collecting genetic 
information for use in conducting and administering the business of life, disability income or long- 
term care insurance, the insurer shall notify in writing an applicant for insurance or the insured 
that the information may be used, transmitted or retained solely for the purpose of conducting and 
administering the business of life, disability income or long-term care insurance. 

D. Nothing in Paragraph (8) or (4) of Subsection B of this section authorizes retention of an in- 
dividual's genetic information or samples for genetic analysis if the individual or the individual's 
authorized representative or guardian, or the parent or guardian of a minor child, objects on the 
basis of religious tenets or practices. 


History: Laws 1998, ch. 77, § 5; 2015, ch. 156, § 5. 7 that person's" and added “individual or that individual's" 


The 2015 amendment, effective June 19, 2015, made in Paragraph (4) of Subsection B, after "Section", deleted 
technical changes to the section; in Subsection A, after "3 of the Genetic Information Privacy Act" and added "24- 
"Section", deleted "3 of the Genetic Information Privacy 21-3 NMSA 1978"; and in Subsection D, after "Subsection 
Act" and added "24-21-3 NMSA 1978", after "shall retain", B of", added "this", after "section", deleted "5 of the Ge- 
deleted "a person's" and added "an individual's", and af- netic Information Privacy Act", after “authorizes retention 
ter "written consent from", deleted "the person or the of", deleted "a person's" and added "an individual's", and 
person's" and added "the individual or the individual's"; after "genetic analysis if the", deleted "person, his" and 
in Subsection B, deleted "A person's" and added "An indi- added "individual or the individual's". r 


vidual's", and after "request by that", deleted "person or 
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24-21-6. Penalties. 


HEALTH AND SAFETY 


24-22-1 


_A. The attorney general, or.a district attorney may bring a civil action against .a person for 
violating the provisions of the Genetic Information Privacy Act or to otherwise enforce those provi- 


sions. 


B. An individual whose rights under ae provisions of the Genetic Information Privacy Act 
have been violated may bring a civil action for damages or other relief. 
C. The court may order a person who violates the provisions of the Genetic Information Pri- 
vacy Act to comply with those provisions and may order other appropriate relief, including: , 
(1). directing an insurer who has violated Section 24-21-3 or 24-21-4 NMSA 1978 to pro- 
vide a policy for hospital and medical expenses, including health insurance, group disability insur- 
ance or long-term care coverage, to the injured individual under the same terms and conditions as 


would have applied had the violation not occurred; 


(2) actual damages; 


(3) damages of up to five thousand dollars ($5,000) in addition to any economic loss if the 
violation results from willful or grossly negligent conduct; and 
(4) reasonable attorney fees and appropriate court costs. 
D. Pursuant to Subsection C of Section 24-21-3 NMSA 1978, the court may use genetic infor- 
mation to determine the cause of damage or injury and penalty awards. 
E. Each instance of wrongful collection, analysis, retention, disclosure or use of genetic infor- 
mation constitutes a separate and actionable violation of the Genetic Information Privacy Act. 


History: Laws 1998, ch. 77, § 6; 2015, ch. 156, § 6. 

The 2015 amendment, effective June 19, 2015, made 
technical changes to the section; in Subsection B, deleted 
"A person" and added "An individual"; in Paragraph (1) of 
Subsection C, after "violated Section", deleted "3 or 4 of 


24-21-7. Application of act. 


the Genetic Information Privacy Act" and added "24-21-3 
or 24-21-4 NMSA 1978", and after "to the injured", deleted 
"person" and added "individual"; and in Subsection D, af- 
ter "Section", deleted "3 of the Genetic Information Pri- 
vacy Act" and added "24-21-3 NMSA 1978". 


The provisions of the Genetic Information Privacy Act shall apply to genetic analysis performed 
and genetic information and gene products obtained after May 20, 1998, except that Section 24- 
21-4 NMSA 1978 and proceedings brought alleging violations of that section shall apply to genetic 
analysis whenever performed and genetic information and gene products whenever obtained. 


History: Laws 1998, ch. 77, § 7; 1999, ch. 82, § 1. 
The 1999 amendment, effective June 18, 1999, substi- 
tuted "the Genetic Information Privacy Act" for "this act" 


and "May 20, 1998" for "the effective date of this act" and 
added the exception at the end. - 


ARTICLE 22 


Safe Haven for Infants 


Sec. 

24-22-1. Short title. 

24-22-1,1. Purpose; 

24-22-2. Definitions. 

24-22-3, Leaving an infant. 

24-22-4, Safe haven site procedures. 


24-22-1. Short title. 


. Responsibilities of the children, youth and fami- 
lies department. 

. Repealed. 

. Procedure if reunification is sought. 

. Immunity. 


Chapter 24, Article 22 NMSA 1978 may be cited as the "Safe Haven for Infants Act". 


History: Laws 2001, ch. 31, § 1; 2001, ch. 182, § 1; 
2005, ch, 26, § 1. - 
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24-22-1.1 SAFE HAVEN FOR INFANTS 24-22-3 


24-22-1.1. Purpose. 


. The purpose of the Safe Haven for Infants Act is to promote the safety of infants and to im- 
munize a parent from criminal prosecution for leaving.an infant, ninety days of age or less, at a 
safe haven site. This act is not intended to abridge the rights or obligations created by the federal 
Indian Child Welfare Act of 1978 or the rights of parents. 


History: Laws 2005, ch. 26, § 2; 2013, ch. 20, § 1. The 2013 amendment, effective June 14, 2013, 
Cross references, — For the federal Indian Child Wel- changed terminology to conform to changes in terminol- 
fare Act of 1978, see 25 U.S.C. § 1901, et seq. ogy in the act; and in the first sentence, after "age or less, 


at a", deleted "hospital" and added "safe haven site". 


24-22-2. Definitions. 


As used in the Safe Haven for Infants Act: 

A. "fire station" means a fire station that is certified by the state fire marshal's office; 

B. "hospital" means an acute care general hospital or health care clinic licensed by the state; 

C. "Indian child" means an Indian child as defined by the federal Indian Child Welfare Act of 1978; 

D. "infant" means a child no more than ninety days old, as determined within a reasonable 
degree of medical certainty; 

E, "law enforcement agency" means a law Pee eueon agency of the state or a political subdi- 
vision of the state; 

F, "safe haven site" means a hospital, law enforcement agency or fire station that has staff on 
site at the time an infant is left at such a site; and 

G. "staff' means an employee, contractor, agent or volunteer performing services as required 
and on behalf of the safe haven site. 


History: Laws 2001, ch, 31, § 2; 2001, ch. 132, § 2; site"; added Subsection A; designated former Subsections 
2005, ch. 26, § 3; 2013, ch. 20, § 2; 2020, ch. 9, § 28. A through C as new Subsections B through D; added Sub- 

Cross references, — For the federal Indian Child Wel- sections E and F; designated former Subsection D as new 
fare Act of 1978, see 25 U.S.C. § 1901, et seq. Subsection G; and in Subsection G, after "on behalf of the", 

The 2020 amendment, effective July 1, 2021, revised deleted "hospital" and added "safe haven site". 
the definition of "fire station" as used in the Safe Haven The 2005 amendment, effective June 17, 2005, 
for Infants Act; and in Subsection A, after "certified by changed the definition of Indian child to mean an Indian 
the", deleted "fire marshal division of the public regula- child as defined in the federal Indian Child Welfare Act 
tion commission" and added "state fire marshal’s office". ° “of 1978. 


The 2013 amendment, effective June 14, 2013, de- 
fined additional terms, including the term "safe haven 


24-22-3. Leaving an infant. 


A. A person may leave an infant with the staff of a safe haven site without being subject to 
criminal prosecution for abandonment or abuse if the infant was born within ninety days of being 
left at the safe haven site, as determined within a reasonable degree of medical certainty, and if 
the infant is left in a condition that would not constitute abandonment or abuse of a child pursu- 
ant to Section 30-6-1 NMSA 1978: 

B. A safe haven site may ask the person leaving the infant for the name of the infant's biologi- 
cal father or biological mother, the infant's name and the infant's medical history, but the person 
leaving the infant is not required to provide that information to the safe haven site. 

C. The safe haven site is deemed to have received consent for medical services provided to an 
infant left at a safe haven site in accordance with the provisions of the Safe Haven for Infants Act 
or in accordance with procedures developed between the children, youth and families department 
and ithe safe haven site. 


History: Laws 2001, ch. 31, § 3; 2001, ch. 132, § 3; The 2005 amendment, effective June 17, 2005, pro- 
2005, ch, 26, § 4; 2013, ch. 20, § 3. vided that a person may leaves an infant at a hospital 

The 2013 amendment, effective June 14, 20138, without being subject to criminal prosecution for aban- 
changed terminology to conform to changes in terminol- donment or abuse under circumstances stated in this sec- 
ogy in the act; and in Subsections A through C, es tion. 


"hospital" and inserted "safe haven site". 
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24-22-4, Safe haven site procedures. 


A. A safe haven site: shall accept an infant who is left at the safe haven sitel in accordance with 
the provisions of the Safe Haven for Infants Act. 

B. In conjunction with the children, youth and families dopethnent, a safe haven site shall de- 
velop procedures for appropriate staff to accept and provide necessary medical services to an infant 
left at the safe haven site and to the person leaving the infant at the safe haven site, if necessary. 

C. Upon receiving an infant who is left:at a safe haven site in accordance with the provisions of 
the Safe Haven for Infants Act, the safe haven site may provide the person leaving the infant with: 

(1). information about adoption services, including the availability of private adoption ser- 
vices; 

(2) brochures or telephone numbers for agencies that provide adoption services or counsel- 
ing services; and | | 

(3) written information regarding whom to contact at the children, youth and. families de- 
partment if the parent decides to seek reunification with the infant. 

D. A safe haven site shall ask the person leaving the infant whether the infant es a pafent 
who is either a: member of an Indian tribe or is eligible for membership in an Indian tribe, but the 
person leaving the infant is not required to provide that information to the safe haven site. 

E. Immediately after receiving an infant in accordance with the provisions of the Safe Haven for 
Infants Act, a safe haven site shall inform the children, youth and families department that the infant 
has been left at the safe haven site. The safe haven site shall provide the children, youth and families 
department with all available information regarding the child and the parents, including the identity 
of the child and the parents, the location of the parents and the child's medical records. 


History: Laws 2001, ch. 31, § 4; 2001, ch. 182, § 4; The 2005 amendment, effective June..17, 2005, pro- 


2005, ch. 26, § 5; 2013, ch, 20, § 4. vided that a hospital shall ask the person leaving an infant 

The 2018 amendment, effective June 14, 2013, whether the infant has a parent who is a member of an In- 
changed terminology to conform to changes in terminol- dian tribe or is eligible for membership i in an Indian tribe, 
ogy in the act; in the title of the section, at the beginning but the person leaving the infant is not required to give the 
of the title, deleted "hospital" and added "safe haven site"; information and requires the hospital to immediately provide 
and in Subsections A though EH, deleted "hospital" and in- the children, youth and families department with all avail- 
serted "safe haven site". able information about the child and the parents of the child. 


24-22-5. Responsibilities of the children, youth and families department. 


A. The children, youth and families department shall be deemed to have emergency custody of 
an infant who has been left at a safe haven site according to the provisions of the Safe Haven for 
Infants Act. 

B. Upon receiving a report of an infant left at a safe haven site pursuant to the provisions of 
the Safe Haven for Infants Act, the children, youth and families department shall immediately 
conduct an investigation, pursuant :to the provisions of the Abuse and Neglect Act [Chapter 32A, 
Article 4 NMSA 1978]. 

C.. When an infant is taken into custody by the children, youth and families debartendad, the 
department shall make reasonable efforts to determine whether the infant is an Indian child. If 
the infant is an Indian child: 

(1) the child's tribe shall be notified as cone by Section 82A-1-14 NMSA 1978 and the 
federal Indian Child Welfare Act of 1978; and. 
' (2) pre-adoptive placement and adoptive placement of the Indian child shall be in aeiSrdince 
with the provisions of Section 32A-5-5 NMSA 1978 regarding Indian child: placement preferences:|, 

D... The children, youth and families department shall perform public outreach functions neces- 
sary to educate the public about the Safe Haven for Infants Act, including developing literature 
about that act and distributing it to safe haven sites. 

K. An infant left at.a safe haven site in accordance with the provisions of the Safe: Haven for 
Infants Act shall presumptively be deemed eligible and enrolled for medicaid benefits and services. 


History: Laws 2001, ch. 31, § 5; 2001, ch. 182, § 5; Cross references. —For the federal Indian Child Wel- 
2005, ch. 26, § 6; 2013, ch. 20, § 5. fare Act of 1978, see 25 ULS.C..§ 1901, et seq. 
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The 2013 amendment, effective June 14, 2013, 
changed terminology to conform to changes in terminol- 
ogy in the act; and in Subsections A, B, D and E, deleted 
"hospital" and inserted "safe haven site". 


24-22-6. Repealed. 


Repeals. — Laws 2005, ch. 26, § 8 repealed 24-22-6 
NMSA 1978, as enacted by Laws 2001, ch. 31, § 6 and 
Laws 2001, ch. 132, § 6, relating to confidentiality, effective 


ADMINISTRATION OF OPIOID ANTAGONISTS 


24-23-1 


The 2005 amendment, effective June 17, 2005, pro- 
vided that if the infant is an Indian child, the child's tribe 
shall be notified as required by 32A-1-14 NMSA 1978 and 
the federal Indian Child Welfare Act of 1978. 


June17, 2005. For provisions of former section, see the 
2004 NMSA 1978 on NMOneSource.com, 


24-22-7. Procedure if reunification is sought. 


A. A person established as a parent of an infant previously left at a safe haven site shall have 
standing to participate in all proceedings regarding the child pursuant to the provisions of the 
Abuse and Neglect Act [Chapter 32A, Article 4 NMSA 1978]. 

B. Ifa person not previously established as a parent seeks reunification with an infant previ- 
ously left at a safe haven site and the person's DNA indicates parentage of the infant, that person 
shall have standing to participate in all proceedings regarding the infant pursuant to the provi- 


sions of the Abuse and Neglect Act. 


History: Laws 2001, ch. 31, § 7; 2001, ch. 182, § 7; 
2005, ch. 26, § 7; 20138, ch. 20, § 6. 

The 2018 amendment, effective June 14, 2013, 
changed terminology to conform to changes in terminol- 
ogy in the act; and in Subsections A and B, deleted "hospi- 
tal" and inserted "safe haven site". 

The 2005 amendment, effective June 17, 2005, pro- 
vided that the parent of an infant shall have standing to 


24-22-8.. Immunity. 


participate in all proceedings regarding the child pursu- 
ant to the Abuse and Neglect Act; provided that if a person 
not previously established.as a parent seeks reunification 
with an infant and the persons DNA indicated parentage 
of the infant, then the person has standing to participate 
in proceedings regarding the infant; and eliminated the 
provision that provides there is no presumption of abuse 
or neglect of against a person who seeks reunification. 


A safe haven site and its staff are immune from criminal liability and civil liability for accepting 
an infant in compliance with the provisions of the Safe Haven for Infants Act but not for subse- 
quent negligent medical care or treatment of the infant. 


History: Laws 2001, ch. 31, § 8 and Laws 2001, ch. 
132, § 8; 2013, ch. 20, § 7. 

The 2013 amendment, effective June 14, 2013, 
changed terminology to conform to changes in terminology 


in the act; and at the beginning of the sentence, after "A", 
deleted "hospital" and inserted "safe haven site". 


ARTICLE 23 
Administration of Opioid Antagonists 


Sec. 

24-23-1. Authority to possess, store, distribute, dispense, 
prescribe and administer opioid antago- 
nists; release from liability; rulemaking. 


Sec. 

24-23-2. Repealed. 

24-23-3. Opioid treatment center; opioid overdose educa- 
tion; naloxone, 


24-23-1. Authority to possess, store, distribute, dispense, prescribe 
and administer opioid antagonists; release from liability; 


rulemaking. 


A. A person may possess an opioid antagonist, regardless of whether the person holds a pre- 


scription for the opioid antagonist. 


B. Any person acting under a standing order issued by a licensed prescriber may store or dis- 


tribute an opioid antagonist. 


C. Pursuant to a valid prescription, a pharmacist may dispense an opioid antagonist to a person: 
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(1) atrisk of experiencing an opioid-related drug overdose; or 
(2) in a position to assist another person at risk of experiencing an opioid-related drug 
overdose. 

D. A pharmacist may distribute an Spiid ye aed to a registered overdose Dreveutiee and 
education program. 

E. A person may administer an opioid antagonist to another person if the person: 

(1) in good faith, believes the other person is experiencing a drug overdose; and 
(2) acts with reasonable care in administering the drug to the other person. 

F. A licensed prescriber may directly or by standing order prescribe, dispense or distribute an 

opioid antagonist to: | 

(1) a person at risk of experiencing an opioid-related drug overdose; . 

(2) _a family member, friend or other person in a position to assist a person at risk of expe- 
riencing an opioid-related drug overdose; 

(3) an employee, volunteer or representative ofa eon taaead entity providing over- 
dose prevention and education services that is registered with the department; or 

(4) afirstresponder., 

G. Aregistered overdose prevention and education program that: possesses, stores, distributes 
or administers an opioid antagonist in accordance with department rules and on standing orders 
from a licensed prescriber pursuant to this section shall not be subject to civil liability, criminal 
prosecution or professional disciplinary action arising from the possession, storage, distribution or 
administration of the opioid antagonist; provided that actions are taken — reasonable care and 
without willful, wanton or reckless behavior. 

H. A person who possesses or who administers, dispenses or distributes an opioid OT, 
to another person pursuant to this section shall not be subject to civil liability, criminal prosecu- 
tion or professional disciplinary action as a result of the possession, administration, distribution 
or dispensing of the opioid antagonist; provided that actions are taken with reasonable care and 
without willful, wanton or reckless behavior. : 

I. The department shall create, collect and maintain any individually identifiable information 
pursuant to this section in a manner consistent with state and federal privacy laws. 

J. The secretary shall promulgate rules relating to overdose prevention and education programs: 

(1) establishing requirements and protocols for the registration of overdose prevention 
and education programs that are not licensed pharmacies; 

(2) monitoring registered overdose prevention and education programs’ storage and distri- 
bution of opioid antagonists; 

(3) gathering data from overdose prevention and education programs to inform. public 
health efforts to address overdose prevention efforts; and 

(4) authorizing standards for overdose prevention education curricula, Owe and the 
certification of individuals to store and distribute opioid antagonists for the overdose prevention 
and education program. 

K. As used in this section: 

(1) "administer" means the direct application of a dee to the body of an individual by in- 
jection, inhalation, ingestion or any other means; 
(2) "department" means the department of health; 
(3) "dispense" means to evaluate and implement a prescription for an ci antagonist, 
including the preparation and delivery of a drug or device to a patient or patient's agent; 
(4) "distribute" means to deliver an opioid antagonist drug or opioid antagonist device by 
means other than’by administering or dispensing; 
(5) "first responder" means any public:safety employee or volunteer: whose duties eral 
responding rapidly to an emergency, including: 
(a) alaw enforcement officer; 
(b) a firefighter or certified volunteer firefighter; or 
(c) emergency medical services personnel; ) 
(6) "licensed prescriber" means any individual who is authorized by es to preseribe'a an 
opioid antagonist in the state; 
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(7) "opioid antagonist" means a drug approved by the federal food and drug administration 
that, when administered, negates or neutralizes in whole or in part the pharmacological effects of 
an opioid in the body. "Opioid, antagonist" shall be limited to naloxone or other like medications 
that are indicated for use in reversing an opioid overdose and are approved by the department for 
such purpose; 

(8) "possess" means to have physical control or custody of an opioid antagonist; 

(9) "registered overdose prevention and education program" means any community-based 
organization, law enforcement agency, detention facility or school that has registered with the 
department in accordance with department rules and uses an approved department curriculum to 
teach overdose prevention and opioid antagonist administration; 

(10) “standing order" means a licensed prescriber's instruction or prescribed procedure 
that is either patient specific or non-patient specific that can be exercised by other persons until 
changed or canceled by a licensed prescriber; and 

(11) "storage" means possession of an opioid antagonist with the intent to dispense or 
distribute it. 


History: Laws 2001, ch. 228, § 1; 2016, ch. 45, § 1; permitted by law to administer an opioid antagonist" and 
2016, ch. 47, § 1. added "may possess an opioid antagonist, regardless of 

The 2016: amendment, effective March 4, 2016, whether the person holds a prescription for the’ opioid 
amended the Public Health Act to provide for the autho- antagonist"; added new Subsections B, C,and.D; in Sub- 
rized possession, storage, distribution, prescribing and section EK, in the introductory sentence, added "A person", 
administration of opioid antagonists, and provided for im- and after "another person if", added "the person", in Para- 
munity from civil and criminal liability; in the catchline, graphs (1) and (2), deleted "he"; deleted former Subsection 
added "possess, store, distribute, dispense, prescribe and", B; and added new Subsections F through K. 
and after "from liability", added "rulemaking"; in Subsec- Laws 2016, ch. 45, § 1 and Laws 2016, ch. 47, § 1 en- 
tion A, in the introductory sentence, after "A person", de- acted identical amendments to this section. The section 
leted fauthorized under federal, state or local government was set out as amended by Laws 2016, ch. 47, § 1. See 
regulations, other than a licensed health care professional 12-1-8 NMSA 1978, 


24-23-2. Repealed. 


Repeals, — Laws 2016, ch. 45, § 4 and Laws 2016, ch. and release fe liability, effective March 4, 2016.. For 
47, § 4 repealed 24-23-2 NMSA 1978, as enacted by Laws provisions of former section, see the 2015 NMSA 1978 on 


2001, ch. 228, § 2, relating to health care professionals NMOneSource.com, 


24-23-3. Opioid treatment center; opioid overdose education; 
naloxone. 


A. As agency funding and agency supplies of naloxone permit, an opioid treatment center 
agency operating a federally certified program to dispense methadone or other narcotic replace- 
ment as part of a detoxification treatment or maintenance treatment shall provide each patient 
it treats with: 

(1) opioid overdose education that: 
(a) conforms to department of health or federal substance abuse and mental health 
services administration guidelines for opioid overdose education; 
(b) explains the causes of an opioid overdose; 
(c) instructs when and how to administer in accordance with medical best practices: 
1) life-saving rescue techniques; and 2) an opioid antagonist; and 
(d) explains how to contact appropriate emergency medical services; 
(2) two doses of naloxone in either a generic form or in a form approved by the federal food 
and drug administration; and 
(3) a prescription for naloxone. 

B. As used in this section, "naloxone" means naloxone hydrochloride, which i is an opioid an- 

tagonist for the treatment of opioid overdose. 


History: Laws 2017, ch. 59, § 1. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 59 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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ARTICLE 24 
‘Child Care Facility Loan 
Sec. ; Sec. 
24-24-1. Short title. 24-24-3. Definitions. 
24-24-2, Purpose. 24-24-4, Fund created; administration. 


24-24-1. Short title. 
This act [24-24-1 through 24-24-4 NMSA 1978] may be cited as the Child Care Basility Loan Act". 


History: Laws 2003, ch. 316, § 1. _ Emergency clauses. — laws 2003, ch. 316, § 5 con- 
tained an emergency clause and was approved April 8, 2003. 


24-24-2. Purpose. 


The purpose of the Child Care Facility Loan Act is to support the physical improvement, repair, 
safety and maintenance of licensed child care facilities throughout New Mexico by providing long- 
term, low-interest funding through a revolving loan fund so as to ensure availability of healthy 
and safe teaching environments. 


History: Laws 2003, ch. 316, § 2. Emergency clauses. — Laws 2008, ch. 316, § 5 con- 


tained an emergency clause and was approved April 8, 
2003. 


24-24-3. Definitions. 


As used in the Child Care Facility Loan Act: 

A, "department" means the children, youth and families department; 

B. "facility" means a child care facility operated by a provider, including both family home- 
based and center-based programs, licensed by the department to provide care to infants, toddlers 
and children; 

C. "fund" means the child care facility revolving loan fund; and 

D. "provider" means a person licensed by the department to provide child care to infants, tod- 
dlers and children pursuant to Section 9-2A-8 NMSA 1978. 


History: Laws 2003, ch. 316, § 3. Emergency clauses. — Laws 2003, ch. 316, § 5 con- 
’ tained an emergency clause and was approved lat 8, 
2003. 


24-24-4, Fund created; administration. 


A. The "child care facility revolving loan fund" is created in the New Mexico finance author- 
ity to provide low-interest, long-term loans to providers to make health and safety improve- 
ments in their facilities. The fund shall consist of appropriations, gifts, grants and donations 
to the fund, which shall be invested as provided in the New Mexico Finance Authority Act 
[Chapter 6, Article 21 NMSA 1978]. Money in the fund shall not revert and is appropriated to 
the department, which shall utilize the fund for the purposes of the Child Care Facility Loan 
Act. Administrative costs of the authority may be paid from the fund. Expenditures from the 
fund for loans to providers shall be made upon warrants of the secretary of finance and admin- 
istration pursuant to vouchers signed by the secretary of children, youth and families or his 
authorized representative. 

B. Money in the fund shall be used to make loans to providers that demonstrate the need to 
make health and safety improvements, including space expansion, in order to maintain an ad- 
equate and appropriate environment for their clients. Loans from the fund are to be made at the 
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lowest legally permissible interest rates for the longest amount of time in order to allow the pro- 
viders the maximum opportunity to maintain the business while repaying the loan. 

C. No more than twenty percent of the fund may be loaned to a single provider in a single loan. 
A provider that has received a loan from the fund in the immediately preceding five years or that 
has not completed repayment of a previous loan from the fund is ineligible for a new loan. The 
department shall give priority for loans to facilities of providers that serve proportionately high 
numbers of state-subsidized clients and low-income families. 

D. The department, in conjunction with the New Mexico finance authority, shall adopt rules 
to administer and implement the Child Care Facility Loan Act . The rules shall become effective 
when filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2008, ch. 316, § 4. Emergency clauses. — Laws 2003, ch. 316, § 5 con- 


tained an emergency clause and was approved April 8, 2003. 
ARTICLE 25 
New Mexico Telehealth Act 
Sec. Sec. 
24-25-1. Short title. 24-25-4. Telehealth authorized; procedure. 
24-25-2. Findings and purpose. 24-25-5. Scope of act. 


24-25-83. Definitions. 


24-25-1. Short title. 
Chapter 24, Article 25 NMSA 1978 may be cited as the "New Mexico Telehealth Act". 


History: Laws 2004, ch, 48, § 1; 2007, ch. 203, § 1. The 2007 amendment, effective June 15, 2007, 
changed the statutory reference to the act. 


24-25-2. Findings and purpose. 


A. The legislature finds that: 

(1) lack of primary care, specialty providers and transportation continue ‘ms be significant 
barriers to access to health services in medically underserved rural areas; 

(2) there are parts of this state where it is difficult to attract,and retain health profession- 
als, as well as to support local health facilities in providing a continuum of health care; 

(3) many health care providers in medically underserved areas are isolated from mentors 
and colleagues and from the information resources necessary to support them personally and pro- 
fessionally; 

(4) using information technology to deliver medical services and information from one lo- 
cation to another is part of a multifaceted approach to address the problems of provider distribu- 
tion and the development of health systems in medically underserved areas by improving commu- 
nication capabilities and providing convenient access to up-to-date information, consultations and 
other forms of support; 

(5) the use of telecommunications to deliver health services has the potential to reduce 
costs, improve quality, change the conditions of practice and improve access to health care in rural, 
medically underserved areas; and 

(6) telehealth will assist in maintaining or improving the physical and economic health 
of medically underserved communities by keeping the source of general health, behavioral health 
and oral health care in the local area, strengthening the health infrastructure and preserving 
health-care-related jobs. 

B. The purpose of the New Mexico Telehealth Act is to provide a framework for health care pro- 
viders to follow in providing telehealth services to New Mexico citizens in‘a manner that provides 
efficient and effective access to quality health services. Telehealth services include consultations, 
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direct patient care and education for health care ; ae aa a ai ait sees sheomiers ire 
lies, pee and other consumers of health care services. 


Finer Laws 2004, ch. 48, § 2; 2007, ch. 208, § 2. Setth care pie education for henlihte care  pibieemertah 


The 2007 amendment, effective June 15, 2007, pro-. .,. support personnel, students, families, patients and other 
vided that telehealth services include consultations, direct consumers of health care services. 


24-25-38. Definitions. 


As used in the New Mexico. Telehealth Act: 
A. "health care provider" means a person licensed to provide health care to patients in New 
Mexico, including: 7 ‘4 
(1). an optometrist; 
(2) a chiropractic physician; 
(8) a dentist; 
(4) a physician; 
(5) a podiatrist; 
(6) an osteopathic physician: 
(7) a physician assistant; 
(8) acertified nurse practitioner; 
(9) a physical therapist; 
(10) an occupational therapist; 
(11) aspeech-language pathologist; 
(12) a doctor of oriental medicine; 
(13) a nutritionist; 
(14) a psychologist; 
(15) acertified nurse-midwife; 
(16) aclinical nurse specialist; 
(17) aregistered nurse; 
(18) a dental hygienist; 
(19) a pharmacist; 
(20) a licensed independent social worker; 
(21) a licensed counselor; 
(22) acommunity health representative; or 
(23) a licensed athletic trainer; i 
B. “originating site" means a place where a patient may receive health care via telehealth. An 
originating site may include: 
(1) -a licensed inpatient center; 
(2) an ambulatory surgical or treatment santas 
(3) askilled nursing center; 
(4) aresidential treatment center; 
(5) -ahome health agency; 
(6) a diagnostic laboratory or imaging center; 
'(7) an assisted living center; 
(8) aschool-based health program; 
(9) a mobile clinic; 
(10) a mental health clinic; 
(11) arehabilitation or other therapeu tap health setting; 
(12) the patient's residence; 
(13) a federally qualified health center; or 
(14) acommunity health center; and i 
C. "telehealth" means the use of electronic nforietant imaging and communication tedliteond. 
gies, including interactive audio, video, data communications as well as store-and-forward tech- 
nologies, to provide and support health care delivery, ERE) consultation, treatment, transfer 
of medical data and education. . 
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History: Laws 2004, ch. 48, § 3; 2007, ch. 203, § 3. The 2007 amendment, effective June 15, 2007, added 
Paragraphs (20) through (22) of Subsection A and Para- 
graphs (13) and (14) of Subsection B. 


24-25-4. Telehealth authorized; procedure. 


The delivery of health care via telehealth is recognized and encouraged as a safe, practical and 
necessary practice in New Mexico. No health care provider or operator of an originating site shall be 
disciplined for or discouraged from participating in telehealth pursuant to the New Mexico Telehealth 
Act. In using telehealth procedures, health care providers and operators of originating sites shall 
comply with all applicable federal and state guidelines and shall follow established federal and state 
rules regarding security, confidentiality and privacy protections for health care information. 


History: Laws 2004, ch. 48, § 4. 


24-25-5. Scope of act. 


A. The New Mexico Telehealth Act does not alter the scope of practice of any health care pro- 
vider or authorize the delivery of health care services in a setting, or in a manner, not otherwise 
authorized by law. 

B. Because the use of telehealth improves access to quality health care and will generally benefit 
the citizens of New Mexico, health insurers, health maintenance organizations, managed care orga- 
nizations and third-party payors offering services to the citizens of New Mexico are encouraged to 
use and provide coverage for telehealth within the scope of their plans or policies. The state's medi- 
cal assistance program is also encouraged to include telehealth within the scope of its plan or policy. 


History: Laws 2004, ch. 48, § 5; 2007, ch. 203, § 4. The 2007 amendment, effective June 15, 2007, de- 
leted former Subsection B and added a new Subsection B. 
ARTICLE 26 
e e e 
Patient Care Monitoring Act 
Sec. Sec. 
24-26-1. Short title. 24-26-7. Immunity; unauthorized use. 
24-26-2. Definitions. 24-26-8. Notice to current patients. 
24-26-3, Monitoring device; authorization and use. 24-26-9. Notice. 
24-26-4. Monitoring device option; installation; accom- 24-26-10. Rules. 
modation by facility. 24-26-11, Prohibited acts. 
24-26-5. Consent; waiver. 24-26-12. Criminal acts. 
24-26-6. Authorization form; contents. 


24-26-1. Short title. 
This act [24-26-1 through 24-26-12 NMSA 1978] may be cited as the "Patient Care Monitoring Act". 


History: Laws 2004, ch. 53, § 1. 


24-26-2. Definitions. 


As used in the Patient Care Monitoring Act: 

A. "agency" [department] means the state agency on aging [aging and long-term, services de- 
partment]; cy P 

B. "facility" means a long-term care facility licensed pursuant to the provisions of Section 24- 
1-5 NMSA 1978, other than an intermediate care facility for the mentally retarded, and may also 
include: ) 
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(1) a skilled nursing: facility; 
(2) an intermediate care nursing facility; 
(3) anursing facility; 
(4) an adult residential shelter care nese! 
(5) a boarding home; 
(6) any adult care home or adult ndatlential® care facility; and 
(7) any swing bed in an acute care facility or extended care facility; 
C. “monitoring device" means a surveillance instrument wid Sy cia or records activity, 
but does not include a still camera; 
D. "patient" means a person who is a resident of a facility; 
E. "program" means the New Mexico long-term care ombudsman program; and 
F. "surrogate" means a legal guardian or a legally appointed substitute decision-maker who is 
authorized to act on behalf of a patient. 


History: Laws 2004, ch. 53, § 2. 2004, ch. 23, § 13 provided that all references to the state 


Bracketed material. — The bracketed material was agency on aging be deemed references to the aging and 
inserted by the compiler and is not part of the law. Laws long-term services department. 


24-26-3. Monitoring device; authorization and use. 


A.. Apatient or a surrogate may authorize installation and use of a monitoring device i ina facil- 
ity provided that: ; 

(1). the facility is given notice of the installation; | 

(2) if the monitoring device records activity visually, such recording shall include a record 
of the date and time; 

(3) the monitoring device and all installation and maintenance costs are paid for by the 
patient; and 

(4) written consent is given by each patient or surrogate of each patient occupying the 
same room. 

B. The patient may establish and the facility shall aceommodate limits on the use, including 

the time of operation, direction, focus or volume, of a monitoring device. 


History: Laws 2004, ch. 58, § 3. 


24-26-4. Monitoring device option; installation; accommodation by 
facility. 


A. At the time of admission to a facility, a patient shall be offered the option to have a monitor- 
ing device, and a record of the patient's authorization or choice not to have a monitoring device 
shall be kept by the facility and shall be made accessible to the program. 

B. After authorization, consent and notice, a patient or surrogate may install, operate poe 
maintain a monitoring device in the patient's room at the patient's expense. 

C. The facility shall cooperate to accommodate the installation of the monitoring device, pro- 
vided the installation does not place undue burden on the facility. 


History: Laws 2004, ch. 53, § 4. 


24-26-5. Consent; waiver. 


A. -Consent to the authorization for the installation el use of a monitoring aevies ey be 
given only by the patient or the surrogate. 

‘B. Consent to the authorization for the installation and use‘of a monitoring device shall in- 
clude a release of liability for the facility for a violation of the patient's right to privacy insofar as 
the use of the monitoring device is concerned. 


292 


© 2022. State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


24-26-6 PATIENT CARE MONITORING ACT 24-26-10 


C. A patient or the surrogate may reverse a choice to have or not have a monitoring device in- 
stalled and used at any time, after notice to the facility and to the program upon a form prescribed 
by the agency. alle 


History: Laws 2004, ch. 53, § 5. 


| 24-26-6. Authorization form; contents. 


The form for the authorization of installation and use of a monitoring device shall provide for: 

A. consent of the patient or the surrogate authorizing the installation and use of the monitor- 
ing device; 

B. notice to the facility of the patient's installation ofa monitoring device and specifics as to its 
type, function and use; 

C. consent of any other patient or that.patient's surrogate sharing the same room; 

D. notice of release from liability for privacy violation through the use of the monitoring device; 
and 

E. waiver of the patient's right to privacy in conjunction with the use of the monitoring 
device, 


History: Laws 2004, ch. 53, § 6. 


24-26-7. Immunity; unauthorized use. 


A. In any civil action against the facility, material obtained through the use of a monitoring 
device may not be used if the monitoring device was installed or used without the knowledge of the 
facility or without the prescribed form. 

B. Compliance with the provisions of the Patient Care Monitoring Act shall be a complete de- 
fense against any civil or criminal action brought against the patient, surrogate or facility for the 
use or presence of a monitoring device. 


History: Laws 2004, ch. 53, § 7. 


24-26-8. Notice to current patients. 


Within six months of the effective date of the Patient Care Monitoring Act, all facilities shall 
provide to each patient or surrogate a form prescribed by the agency explaining the provisions of 
the Patient Care Monitoring Act,and giving each patient or surrogate a choice to have a monitor- 
ing device installed in the patient's room. Copies of the completed form shall be kept by the facility 
and shall be made accessible to the program. 


History: Laws 2004, ch. 53, § 8. 


24-26-9. Notice. 


The facility shall post a notice in a conspicuous place at the entrance to a room with a monitor- 
ing device that a monitoring device is in use in that room of the facility, 


History: Laws 2004, ch. 53, § 9. 


24-26-10. Rules. 


The agency shall adopt rules necessary to ‘niplomsnt the provisions of the Patient Care Moni- 
toring Act. ) 


History: Laws 2004, ch. 53, § 10. 
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24-26-11. Prohibited acts. 


No person or patient shall be denied admission to or discharged from a facility or be otherwise 
discriminated against or retaliated against because of a choice to authorize installation and use 
of a monitoring device. Any person who violates this section shall be subject to the provisions of 
Section 28-17-19 NMSA 1978. 


History: Laws 2004, ch. 53, § 11. 


24- 26-12. Criminal acts. 


Any person other than a patient or surrogate found Bits of intentionally hampering, obstruct- 
ing, tampering with or destroying a monitoring device or a recording made by a monitoring device 
installed in a facility pursuant to the Patient Care Monitoring Act is guilty of a fourth degree 
felony and shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 


History: Laws 2004, ch. 58, § 12. 


ARTICLE 27 


e e iJ 
Umbilical Cord Blood Banking Act 
Sec. © See. 
24-27-1. Short title. 24-27-5. Informational publications, 
24-27-2. Purpose of act. 24-27-6. Donation of umbilical cord blood. 
24-27-3. Definitions. 24-27-7. Severability. 
24-27-4,. Dissemination of information. 


Chapter 24, Article 27 NMSA 1978 may be cited as the "Umbilical Cord Blood Banking Act". 


History: Laws 2005, ch. 43, § 1; 2008, ch. 9, § 1. The 2008 amendment, effective May 14, 2008, added 
the statutory reference. 


24-27-2. Purpose of act. 


The purpose of the Umbilical Cord Blood Banking Act is to educate pregnant women regarding 
the potential benefits of umbilical cord blood donations and to provide opportunities for the dona- 
tion and storage of umbilical cord blood when desired by a pregnant woman. 


History: Laws 2005, ch. 43, § 2. Effective dates, — Laws 2005, ch. 48, § 8 made Laws 
2005, ch. 43, § 2 effective July 1, 2005. 


24-27-83. Definitions. 


As used in the Umbilical Cord Blood Banking Act: 

A. “health care facility" means an institution providing health care services, including a hos- 
pital, clinic or other inpatient center, outpatient facility or diagnostic or treatment center, that is 
licensed by the department of health; 

B. "health care provider" means a person who is licensed, certified or otherwise authorized by 
law to provide or render health care services to pregnant women in New Mexico in the ordinary 
course of business or practice of a profession, but is limited to a medical physician, osteopathic 
physician, doctor of oriental medicine, physician assistant, certified nurse practitioner and certi- 
fied nurse-midwife; and 
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C. "umbilical cord blood" means the blood that remains in the umbilical cord and placenta af- 
ter the birth of a newborn child. 


History: Laws 2005, ch. 438, § 3; 2008, ch. 9, § 2. The 2008 amendment, effective May 14, 2008, added 
"physician assistant" in Subsection B. 


24-27-4. Dissemination of information. 


A. All health care providers providing health care services to a pregnant woman during the 
last trimester of her pregnancy, which health care services are directly related to her pregnancy, 
shall advise her of options to donate umbilical cord blood following the delivery of a newborn child. 
Provision in a timely manner of publications prepared by the department of health pursuant to 
Section 5 [24-27-5 NMSA 1978] of the Umbilical Cord Blood Banking Act shall constitute compli- 
ance with this subsection. 

B. Nothing in this section imposes an obligation upon a health care provider to inform a preg- 
nant woman regarding the option of umbilical cord blood donations if such information conflicts 
with bona fide religious beliefs of the health care provider. 


History: Laws 2005, ch. 43, § 4. Effective dates, — Laws 2005, ch. 48, § 8 made Laws 
2005, ch. 438, § 4 effective January 1, 2006. 


24-27-5. Informational publications. 


The department of health shall, by January 1, 2006, prepare and distribute to health care pro- 
viders written publications that include the following information; 

A. the medical processes involved in the collection of umbilical cord blood; 

B. the medical risks to a mother and her newborn child of umbilical cord blood collection; 

C. the current and potential future medical uses and benefits of umbilical cord blood collection 
to a mother, her newborn child and her biological family; 

D. the current and potential future medical uses and benefits of umbilical cord blood collection 
to persons who are not biologically related to a mother or her newborn child; 

E, any costs that may be incurred by a pregnant woman who chooses to make an umbilical 
cord blood donation; 

F. options for ownership and future use of the donated material; and 

G. the availability in this state of umbilical cord blood donations. 


History: Laws 2005, ch. 43, § 5. Effective dates. — Laws 2005, ch. 43, § 8 made Laws 
2005, ch. 43, § 5 effective July 1, 2005. 


24-27-6. Donation of umbilical cord blood. 


A. Unless it is medically inadvisable, all health care facilities and health care providers treat- 
ing a pregnant woman during the delivery of a newborn child shall, if requested by that woman, 
permit her to arrange for an umbilical cord blood donation. 

B. Nothing in this section imposes an obligation upon a health care facility or health care pro- 
vider to permit an umbilical cord blood donation if in the professional judgment of a health care pro- 
vider the donation of umbilical cord blood would threaten the health of the mother or newborn child. 

C. Nothing in this section imposes an obligation upon a health care facility or health care pro- 
vider to permit an umbilical cord blood donation if the donation conflicts with bona fide religious 
beliefs of the health care facility or health care provider. If a health care facility or health care 
provider declines to engage in umbilical cord blood donation, that fact shall be made known to 
pregnant patients of that facility or provider as soon as reasonably feasible. 


History: Laws 2005, ch. 48, § 6. Effective dates. — Laws 2005, ch, 43, § 8 made Laws 
2005, ch. 48, § 6 effective January 1, 2006. 
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24-27-7. Severability. 


If any part or application of the Umbilical Cord Blood Banking Act is held invalid, tle remain- 
der or its application to obhen's situations or peraeue shall not be affected. 


History: Laws 2005, ch. 48, § 7. Effective dates. — Laws 2005, ch. 48, § 8 made Laws 
2005, ch. 48, § 7 effective July 1, 2005. 
_ARTICLE 28 
Bone Marrow and Organ Donor 
Sec, hoy Sec. (|| 
24-28-1. Short title. 24-28-3. State employee leave. 


24-28-2, Public education. 


24-28-1. Short title. 
Chapter 24, Article 28 NMSA 1978 may be cited as the "Bone Marrow and Organ Donor Act”. 


History: Laws 2007, ch. 159, § 1; 2019, ch. 112, § 1. The 2019 amendment, effective June 14, 2019, 
changed "This act" to "Chapter 24, Article 28 NMSA 1978". 


24-28-2. Public education. 


A. The department of health shall provide information and educational materials to the pub- 
lic regarding bone marrow donation through the national marrow donor program and regarding 
organ donations. The department shall seek assistance from the national marrow donor program 
to establish a system to distribute materials, ensure that the materials are updated periodically, 
fully disclose the risks involved in donating bone marrow and address the education and recruit- 
ment of minority populations. 

B. . The information and educational materials shall include Lraanian on: 

(1) the need for bone marrow donations; 

(2) patient populations that would benefit from bone marrow donations; 
(3) how to join the bone marrow registry; and | 
(4) how to acquire a free buccal swab kit from the bone marrow registry. 

C. Thedepartment shall establish a system to distribute information and educational materials 
regarding organ donations and ensure that the materials are updated periodically, fully disclose the 
risks of donating an organ and address the education and recruitment of minority populations. 


History: Laws 2007, ch. 159, § 2; 2019, ch. 112, § 2.’ department of health is required to provide to the public; 
The 2019 amendment, effective June 14, 2019, speci- added subsection designation "A."; added new Subsection 
fied the information regarding bone marrow donation that B; and added subsection designation "C.". i} 


must be included in the educational materials that. the 


24-28-3. State employee leave. 


. A. The person in charge of a’state agency may sree a leave of abides: not to ainbeel twenty 
Sheri to a state agency employee for the purpose of donating an organ or bone marrow, An em- 
ployee may request and use donated annual leave'or sick leave for the purpose of donating’ an 
organ or bone marrow. If an employee requests donations of sick leave’or annual leave but does not 
receive the full amount of leave needed for the donation of an organ or bone marrow, the person in 
charge of a state agency may grant a paid leave of absence for the remainder of the needed leave 
up to the maximum total of twenty workdays. The person in charge of a state agency may require 
verification by a physician regarding the purpose of the leave requested and information from the 
physician regarding the length of the leave requested. Any paid leave of absence granted pursuant 
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to this section shall not result in a loss of compensation, seniority, annual leave, sick leave or ac- 
crued overtime for which the employee is otherwise eligible. 

B. For the purposes of this section, "state agency" means any department, institution, board, 
bureau, commission, district or committee of government of the state of New Mexico. 


History: Laws 2007, ch. 159, § 3. Effective dates. — Laws 2007, ch. 159, § 4 made the 


act.effective July 1, 2007. 
ARTICLE 29 
Hospital-Acquired Infection 
Sec. Sec. 
24-29-1. Short title. 24-29-4. Participating hospitals; recruitment; training. 
24-29-2. Definitions. 24-29-5. Hospital-acquired infections; indicators. 
24-29-3, Advisory committee created; members; duties. 24-29-6, Reports. 


24-29-1. Short title. 


This act [Chapter 24, Article 29 NMSA 1978] may be cited as the "Hospital-Acquired Infection 
Act", 


History: Laws 2009, ch, 211, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-29-2. Definitions. 


As used in the Hospital-Acquired Infection Act: 

A. "advisory committee" means the hospital-acquired infection advisory committee; 

B. "department" means the department of health; 

C.. “hospital-acquired infection" means a localized or systemic condition that results from an 
infection that occurs in a hospital that was not present or incubating at the time of admission as 
an inpatient to the hospital, unless the infection was related to a previous admission to the same 
setting, and that meets the criteria for a specific infection as defined by the national healthcare 
safety network; 

D.. "indicator" means a measure of a hospital- acquired infection or other condition, process or 
serious reportable event identified and defined by the advisory committee that is based on objec- 
tive, scientific standards and that may be tracked and reported; 

E. "national healthcare safety network" means the secure, internet-based surveillance system 
that integrates patient and health care personnel safety managed by the centers for disease con- 
trol and prevention of the federal department of health and human services; 

F. "participating hospital" means a hospital that meets the criteria specified by the advisory 
committee or that desires to participate in hospital-acquired infection surveillance; and 

G. "surveillance system" means a secure, internet-based system designed for the collection of 
hospital-acquired infection incidence and prevention data. 


History: Laws 2009, ch. 211, § 2. IV, § 23, was effective June 19, 2009, 90 aa after the 
Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-29-3. Advisory committee created; members; duties. 


A. The "hospital-acquired infection advisory committee" is created in the department to con- 
duct surveillance of hospital-acquired infections. Members of the advisory committee shall include: 
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(1) aconsumer of health care services; 

(2) a representative of the New Mexico fduoeliettein for ipenfoadipriald in dhéention control 
and epidemiology; erect 

(3) a representative of the New Mexico hospital association; 

(4) arepresentative of the New Mexico medical review association; 

(5) a local representative of the society for healthcare epidemiology of America; and 

(6) the department's infectious disease epidemiology bureau. 

B. The advisory committee shall: 

(1) establish objectives, definitions, criteria and standards for the reporting of hospital- 
acquired infections; 

(2) work with hospitals to identify and recruit volunteer participating hospitals in surveil- 
lance of hospital-acquired infections and other indicators; 

(3) develop objectives and action plans for instituting a statewide program of surveillance: 
of hospital-acquired infections and other indicators; 

(4) identify the specific infections and indicators that are to be subject to sawaitfnce and 
reporting; 

(5) identify, and make recommendations regarding, training in the use of the surveil- 
lance system or in the prevention and control of hospital-acquired infections and infectious 
disease; 

(6) develop and disseminate to the public appropriate reports of the findings of surveil- 
lance; and 

(7) consult as necessary with technical advisors who have regional or national expertise i in 
the prevention and control of hospital-acquired infections and infectious disease. 


History: Laws 2009, ch. 211, § 3. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ; ns 


24-29-4. Participating hospitals; recruitment; training. 


A. The advisory committee shall identify hospitals willing and qualified to participate in sur- 
veillance of hospital-acquired infections as identified by the advisory committee. Recruitment of 
participating hospitals shall begin on a voluntary basis and shall include at least six hospitals 
representing rural and urban areas of the state. By July 1, 2011, the hospitals identified by hie 
advisory committee as qualified shall participate in the surveillance program. 

B. The advisory committee shall identify specific training and educational needs of participat- 
ing hospitals, and the department shall develop curricula to reflect the training and educational 
recommendations of the advisory committee. The department shall provide training and educa- 
tional support to participating hospitals subject to available resources. The department shall col- 
laborate with the higher education department to identify appropriate programs for training and 
certification of infection control professionals. 


History: Laws 2009, ch. 211, § 4. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to. N.M. Const., art. 


24-29-5. Hospital- acquired infections; indicators. 


A. The advisory committee shall otarnaniiy the specific infections and indicators that are to be 
subject to surveillance and reporting. Indicators of hospital-acquired infections shall be selected 
based on scientific evidence that the infection or condition can be prevented with implementation 
and consistent use of evidence-based processes of care and on appropriateness for ithe state, The 
advisory committee shall consider the following indicators: 

(1) central line associated bloodstream infections; 
(2) surgical site wound infections; 
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(3) ventilator assisted pneumonia; 

(4) catheter associated urinary tract infections; and 

(5) other hospital-acquired infections that the advisory committee may debenmines in adbeast 
tation with technical advisors who are regionally or nationally recognized experts in the prevention, 
identification and control of hospital-acquired infections and the public reporting of performance data. 

B. Initially, and through calendar year 2009, hospital-acquired infection surveillance shall 

be conducted on the incidence of central line associated bloodstream infections and pemath care 
worker influenza vaccination rates. 
_C. Beginning on January 1, 2010, the advisory committee: shall identify additional hospital- 
acquired infection, condition or process indicators that will be'tracked and reported by participat- 
ing hospitals. At least annually, the advisory committee shall consider additional indicators that 
meet the standard for selection identified in Subsection A of this section. 


History: Laws 2009, ch. 211, § 5. IV, § 23, was effective ate 19, 2009, 90 a> after the 
Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-29-6. Reports. 


A. Participating hospitals shall report to the department the incidence of selected indicators 
using the national healthcare safety network surveillance system according to a schedule rec- 
ommended by the advisory committee based on reporting frequencies identified by the national 
healthcare safety network. Reported data shall be verifiable and actionable. 

B. The advisory committee shall determine the content, format, venue and frequency of regu- 
lar reports to the public. Public reports shall be fhe oc no later than July 1, 2011 and periodi- 
cally thereafter. ; 


History: Laws 2009, ch. 211,86. | IV, § 23, was effective June 19, 2009, 90 days after the 

Effective dates. — Laws 2009, ch. 211 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 

Community Health Workers 

Sec. : Sec. / 
24-30-1. Short title. 24-30-5. Requirements for certification; recertification. 
24-80-2. Definitions.  ‘ 24-30-6. Use of certified community health worker desig- 
24-30-38, Rulemaking; community health worker certifi- his nation; unauthorized practice, 


, cation; recertification; fees. 24-30-7, Criminal history screening. 
24-30-4, Board of certification of community health work- 
ers; creation; caer eae 


24-30-1. Short title. 


This act [24-30-1 through 24-30-7 NMSA 1978] may be cited as the "Community Health Work- 
ers Act". 


History: Laws 2014, ch. 49, § 1. IV, § 238, was effective May 21, 2014; 90 days after the ad- 
Effective dates. — Laws 2014, ch. 49 contained no ef- = += journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-30-2. Definitions. | lod ar lsoH 


As used in the Community Health Workers Act: 
A. "applicant" means an individual applying to be certified or recartich as a community 
health worker; 
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B. "board" means the board of certification of community health workers; 

C. "certificate" means the document issued by the department to qualified applicants for certi- 
fication as community health workers; 

D.. "certification" means the voluntary process by which the department grants recognition and 
use of a credential to individuals who are eligible to practice as certified community eee work- 
ers; 

E. "certified community health worker" means a community health worker to ne the de- 
partment has issued a certificate to practice as a certified community health worker; 

“EF. "community health worker" means a public health worker who applies an understanding of 
the experience, language and culture of the populations that the individual serves and who pro- 
vides direct services aimed at optimizing individual and family health outcomes, including: 

(1) informal and motivational counseling and education; 
(2) interventions to maximize social supports; 

(3) care coordination; 

(4) facilitation of access to health care and social services; 

(5) health screenings; and 

(6) other services that the secretary defines by rule; 

G. "department" means the department of health; 

H. "recertification" means a renewal of certification; and 

I. "secretary" means the secretary of health. 


History: Laws 2014, ch. 49, § 2. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates, — Laws 2014, ch. 49 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-30-3. Rulemaking; community health worker certification; 
recertification; fees. 


A. The secretary shall adopt and promulgate rules relating to the following: 
(1) establishment and administration of a voluntary program for certification of commu- 
nity health workers, including criteria for: 
(a) minimum education; 
(b) training; 
(c) experience; and 
(d) other qualifications that the secretary deems appropriate in Sg with the 
provisions of the Community Health Workers Act; 
(2) forms and procedures for the receipt, review and action upon anplicstitds for initial 
community health worker certification and for biennial recertification; 
(3) establishment of standards for continuing education and other requirements that the 
secretary deems appropriate for biennial recertification; 
(4) procedures for disciplinary action relating to applicants or certified community health 
workers. Department rules shall include guidelines for: 
(a) disciplinary action; 
(b) reprimands; 
(ec) probation; 
(d) the denial, suspension or revocation of certification or recertification; and 
(e) applicants' appeal rights; 
(5) the determination, assessment and collection of certification fees, recertification fees 
and disciplinary fines; and 
(6) other matters that the secretary deems appropriate to carry out the provisions of the 
Community Health Workers Act. 
B. The department shall apply any fee it collects pursuant to the Canrnnity Health Workers 
Act to cover the costs of administering the community health worker certification program estab- 
lished pursuant to that act. 
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History: Laws 2014, ch. 49, § 3. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 49 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


24-30-4. Board of certification of community health workers; creation; 
membership; duties. 


A. The "board of certification of community health workers" is created. The board is adminis- 
tratively attached to the department and shall meet at least once quarterly at the call of the chair. 

B. The board shall consist of nine members who shall be: 

(1) residents of the state; 

(2) appointed by and serve at the pleasure of the secretary; and 

(8) composed of: 
(a) the secretary or the secretary's designee, who shall serve as chair of the board; and 
(b) eight additional members, at least three of whom shall be community health 
workers. 

C. In determining the membership of the board, the secretary shall endeavor to appoint com- 
munity health worker stakeholders such as health care providers, individuals from institutions of 
higher learning and members of the community from various geographic regions of the state. . 

D. The secretary shall adopt and promulgate rules that establish the board's membership, du- 
ties and the conduct of.meetings. At a minimum, the board's duties shall include making recom- 
mendations to the secretary on the following matters: 

(1) standards and requirements for the establishment of community health worker educa- 
tion and training programs in the state, the successful completion of which shall qualify an indi- 
vidual as eligible to apply to the department for certification as a:certified community health worker; 

(2) standards and requirements for approval or acceptance of continuing education courses 
and programs as the board may require for the biennial renewal of a community health worker 
certificate; , 

(3) minimum education, training, experience and other qualifications that a certified com- 
munity health worker shall possess to qualify as a trainer in any education, training or continuing 
education program for community health workers; 

(4) ameans to acknowledge, document and assess relevant education, training and experi- 
ence or other qualifications acquired by community health workers practicing in the state before 
the effective date of the Community Health Workers Act for purposes of certification while waiving 
minimum training and experience requirements established pursuant to Paragraph (1) of Subsec- 
tion A of Section 3 [24-30-38 NMSA 1978] of the Community Health Workers Act; and 

(5) the type of certification examination or other means to assess community health 
worker competency in connection with certification that the department shall require if the secre- 
tary determines that a certification examination would enhance the advancement of the practice 
and profession of community health workers. 


History: Laws 2014, ch. 49, § 4. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 49 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ) 


24-30-5. Requirements for certification; recertification. 


A. An applicant for certification or recertification shall submit an application for registration 
in accordance with department rules. 

B. A certified community health worker shall carry the certified community health worker's 
certificate and present it upon request. 

C. The department shall issue certificates that shall be valid for two years to certified commu- 
nity health workers. A certificate may be recertified in accordance with department rules. 


History: Laws 2014, ch. 49, § 5. 
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Effective dates. — Laws 2014, ch. 49 contained no ef- IV, § 23, was effective May 21, 2014, 90 days ast the ad- 
fective date provision, but, pursuant to N.M. Const., art. journment of the legislature. 


24-30-6. Use of certified community health worker designation; 
unauthorized practice. 


A. In order to use the title "certified community health worker", the initials "CCHW'" or other 
designation indicating that the individual is a certified community health worker, an individual 
shall be certified pursuant to the provisions of the Community Health Workers Act. 

B. To ensure compliance with the provisions of the Community Health Workers Act or any rule 
that the secretary has adopted and promulgated pursuant to that act, the department may issue 
cease-and-desist orders to persons violating the provisions of the Community Health Workers Act, 

C. A certified community health worker shall engage only in those activities authorized pur- 
suant to the Community Health Workers Act and by rules adopted and promulgated pursuant to 
that act. While engaging in practice as a certified community health worker, an individual shall 
not engage in or perform any act or service for which another professional certificate, license or 
other legal authority is required. Nothing in this section shall be construed to prevent or restrict 
the practice, service or activities of any individual simultaneously certified as a community health 
worker and licensed, certified, registered or otherwise legally authorized in the state to engage 
in the practice of another profession if that individual does not, while engaged in the authorized 
practice of another profession, use any name, title, the initials "CCHW" or other designation eats 
cating that the individual is a certified community health worker. 


History: Laws 2014, ch. 49, § 6. ; IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 49:contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M, Const., art. 


24-30-7. Criminal history screening. 


A, The department is authorized to obtain the criminal history records of applicants and to 
exchange fingerprint data directly with the federal bureau of investigation, the.department of 
public safety and any other law enforcement agency or organization. The department shall require 
fingerprinting of applicants for the purposes of this section. 

B. . The secretary shall adopt and promulgate rules to: 

(1) require criminal background checks for applicants; 

(2) identify the information from a criminal background check that may form the basis of 
a denial, suspension or revocation of certification or any other disciplinary action; and 

(3) , otherwise carry out.the provisions of this section. 

C, The department shall comply with applicable confidentiality requirements of the depart- 
ment of public safety and the federal bureau of investigation regarding the dissemination of crimi- 
nal background check information. 

D. An applicant whose certification or recertification is denied, suspended or revoked, or who is 
otherwise disciplined based on information obtained ina criminal history background check, shall 
be entitled to review the information obtained pursuant to this section and to appeal the decision 
pursuant to rules promulgated by the department. 

E. The applicant shall bear any costs associated with ordering or conducting criminal back- 
ground checks. 

F. The provisions of the Criminal Offender Employment Act: [28-2-1 through 28-2-6 NMSA 
1978] shall govern any consideration of criminal records required or encin.isn by the Community 
Health Workers Act. by ) | 


History: Laws 2014, ch, 49, § 7. IV, § 28, was effective May 21, 2014, 90 Oday after the ad- 
Effective dates, — Laws 2014, ch, 49 contained no ef- _journment of the legislature. 
fective date provision, but, pursuant to N.M. Const.,, art. 
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ARTICLE 31 


Emergency Medication In Schools 


Sec. 
24-31-1. Emergency medication in schools; albuterol; epi- 
nephrine; rules; recommendations. 


24-31-1. Emergency medication in schools; albuterol; epinephrine; 
rules; recommendations. 


A. By July 1, 2014, the department shall promulgate rules and make recommendations to 
each school district and governing body of a school for the prevention and treatment of respiratory 
distress and the administration of albuterol, or such other medication as the department deems 
appropriate, by a school nurse. 

B. By July 1, 2014, the department shall promulgate rules and make recommendations to each 
school district aia governing body of a school for the prevention and treatment of anaphylaxis 
occurring in schools and for the use of epinephrine, or such other medication as the department 
deems appropriate, by a person who has received training approved by the department and is au- 
thorized to administer epinephrine pursuant to the Emergency Medication in Schools Act [22-33-1 
through 22-33-4 NMSA 1978]. The rules shall address: 

(1) the provision or administration of epinephrine, or such other medication as the de- 
partment deems appropriate, to a person reasonably believed to be having an anaphylactic 
reaction; 

(2) the requirement that one or more trained persons be available on school premises 
during operating hours to treat a person reasonably believed to be having an anaphylactic reac- 
tion; 

(3) the maintenance of a stock supply of standard-dose and pediatric-dose epinephrine 
auto-injectors, or such other medication as the department deems appropriate, pursuant to a 
standing order prescribed in the name of the school or school district. by a health care practitioner 
employed or authorized by the department; 

(4) the storage of a stock supply of standard-dose and pediatric-dose epinephrine auto- 
injectors, or such other medication as the department deems appropriate, in a secure location that 
is unlocked and readily accessible to trained persons and stored pursuant to board of pharmacy 
regulations; and 

(5) the disposal of expired emergency medication pursuant to board of pharmacy regula- 
tions or department rules. 

C...A health care practitioner employed or authorized by the department may prescribe a stock 
supply of albuterol aerosol canisters and spacers or a stock supply of standard-dose and pediatric- 
dose epinephrine auto-injectors in the name ofa school or school district for use in accordance with 
the Emergency Medication in Schools Act. 

D. A pharmacist may dispense a stock supply of albuterol aerosol canisters and spacers or a 
stock supply of standard-dose and pediatric-dose epinephrine auto-injectors pursuant to a Has 
ing order prescribed in accordance with this section. 

E. A school or school district may maintain a stock supply of albuterol aerosol canisters and 
spacers or a stock supply of standard-dose and pediatric-dose epinephrine auto-injectors for use in 
accordance with this section. 

F. The department may obtain and receive grants, appropriations, gifts and donations from 
any source, including the acceptance of epinephrine and albuterol, or such other medication as the 
department deems appropriate, and albuterol spacers from a manufacturer or wholesaler of such 
medication in accordance with this section. 


History: Laws 2014, ch. 50, § 5, IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 50 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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ARTICLE 32 
Maternal Mortality and Morbidity Prevention 


Sec. i Sec. 
24-32-1. Short title, 24-32-4, Access tohealth information. : 
24-32-2. Definitions. 24-32-5. Rulemaking, 


24-32-38, Maternal mortality review committee; creation; 
membership; duties. 


24-32-1. Short title. 


Chapter 24, Article 32 NMSA 1978 may be cited as the "Maternal Mortality and Morbidity Pre- 
vention Act". 


History: Laws 2019, ch. 41, § 1; 2021, ch. 40, § 1. The 2021 amendment, effective June 18, 2021, deleted 
: "This act" and added "Chapter 24, Article 32 NMSA 1978". 


24-32-2. Definitions. 


As used in the Maternal Mortality and Morbidity PRvaHiti Act: 

A. “administrative co-chair" means the chief medical officer of the department o or another rep- 
resentative of the department appointed by the secretary of health; 

B. "aggregate data" means health care data that’ exclude any individually identifiable health 
information, including patient and health care provider identification; 

C. "chief medical officer" means the chief medical officer of the department; 

D. "clinical co-chair" means a committee member with maternal child health clinical or ‘para- 
professional training nominated by he committee and approved by the Bd Nong to serve in 
this POBIIOH, 

E. "committee" means the diatérdisl taibirbality review committee; 

F, "committee member" means a person who has been appointed to sit as'a member of the’ com- 
mittee and who participates in committee business and votes on committee matters; 

G. "critical income" means income lost as a result of ea pepiernets Wor “gee used to atlene 
a committee meeting; 

H. - "de-identified data" means bata from which the following identifiers hive been ayaEMNs 

(1) names; 

(2) any geographic subdivision smaller than a state, including street address, city, county 
precinct and zip code and their equivalent geocodes; 

(3) all elements of dates, except the year of an incident, that‘are directly related to an in- 
dividual, including birth date, admission date, date of delivery, discharge date and date of death; 

(4) telephone numbers; 

(5) fax numbers; 

(6) electronic mail addresses; 

(7) social security numbers; 

(8) medical record numbers; 

(9) health plan beneficiary Aecia Pars) 

(10) account numbers; 

(11) certificate and license ae 

(12) vehicle identifiers and serial numbers, including license plate numbers; 

(13) device identifiers and serial numbers; 

(14) web universal resource locators, also known as "URLs": 

(15) internet protocol address numbers; 

(16) biometric identifiers, including finger and voice prints; 

(17) full-face photographic images and any comparable images; and ~ 

(18) any other unique identifying number, characteristic or code; 
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I. "department" means the department of health; 

J. "health care provider" means: 

(1) an individual licensed, certified or vtivdonias dathoriied to catia health care services 
in the ordinary course of business in the:state; or 
(2): a health facility that the department licenses; | 

K. "law enforcement agency" means a law enforcement top of the sie an Indian nation, 
tribe or pueblo or a political subdivision of the state; 

L. "maternal mortality" means the death of a pregnant woman or a woman within one year 
Postage pan) | 

M. "medical record” means the written or graphic documentation; sound recording or electronic 
record relating to medical, behavioral health and health care services that a patient receives from 
a health care provider or under the direction of a physician or another licensed health care pro- 
vider. "Medical record" includes diagnostic documentation, including an x-ray, electrocardiogram 
and electroencephalogram; other test results; data entered into a prescription drug’ monitoring 
program; and an autopsy report; 

N.. "operational staff' means staff or contractors of the department pete or contracted to 
support the work of the committee or its executive committee; 

O. "qualified invited guest" means a person approved by the co-chairs aH invited by the com- 
mittee to attend a committee meeting to provide technical expertise to the committee, to enhance 
training in maternal health, to provide insight on maternal mortality or severe maternal morbid- 
ity review in other jurisdictions or to provide operational support to the committee; and 

P, "severe maternal morbidity" means unexpected outcomes of labor and delivery that result in 
significant short- or long-term consequences to a woman's health as identified by hospitalizations 
using administrative hospital discharge data and the world health organization's International 
Classification of Diseases diagnosis and procedure codes. 


History: Laws 2019, ch. 41, § 2; 2021, ch. 40, § 2. 

The 2021 amendment, effective June 18, 2021, de- 
fined "administrative co-chair", "clinical co-chair", tcom- 
mittee member", "critical income", "operational staff", 
"qualified invited guest", and revised terms, as used in the 
Maternal Mortality.and Morbidity Prevention Act; added 
a new Subsection A and redesignated former Subsections 
A and B as Subsections B and C, respectively; added a 
new Subsection D and redesignated former Subsection C 
as Subsection E; in Subsection E, after "maternal mortal- 
ity", deleted "and severe maternal morbidity", and after 
"review committee", deleted "including the subcommit- 
tee"; added new Subsections F and G, and redesignated 
former Subsections D through I as Subsections H through 
M, respectively; in Subsection H, after "means" deleted 


"removal any of the" and added "data from which the", 
and after "identifiers", added "have been removed", in 
Paragraph H(3), after "incident", deleted "for dates" and 
added "that are", and after "admission date", added "date 
of delivery"; in Subsection K, after "state", added "an In- 
dian nation, tribe or pueblo"; added Subsections N and O, 
and redesignated former Subsection J as Subsection P; in 


- Subsection P, after "means", deleted "a condition that’ oc- 


curs in a woman during pregnancy or within one year of 
the end of pregnancy that results in; (1) admission to the 
intensive care unit of a health facility; or (2) transfusion 
of four or more units of red blood cells; and" and added the 
remainder of.the subsection; and deleted former Subsec- 
tion K, which defined "subcommittee". 


24- 32-3. Maternal mortality review committee; Skeations membership; 


duties. 


A. The! name aS mortality review committee" is created in the department. The committee 


shall be composed of: 


(1) . the chief medical officer of the department or another representative of the department 
appointed by the secretary of health, who shall be the ex-officio administrative co-chair; 
(2) a clinical co-chair, who shall be nominated by the committee and approved. by the de- 


partment; and 


(3) a maximum of thirty additional members, who shall be appointed by the, administra- 
tive co-chair; provided that four of those members shall include: 
(a) two members nominated by the secretary of Indian affairs; and 
(b) two members nominated by the director of the office on African American affairs, 
B. Each member of the committee, except the administrative co-chair, shall serve a term of 


three years, with no consecutive terms. 
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C. Pursuant to requirements established by the department, each member of the committee 
shall receive training on trauma and the impacts of trauma, including secondary trauma, trauma 
of racism and trauma of maternal mortality and morbidity. 

D. In appointing members of the committee, the administrative co-chair shall include mem- 
bers that work in and represent communities that are most impacted per the state maternal mor- 
tality ratio so that the composition of the committee reflects: | 

(1) the racial, ethnic and linguistic diversity of the state; 

(2) the differing geographic regions within the state, including rural and urban areas; and 

(3) communities that are most impacted by pregnancy-related deaths, severe maternal 
morbidity and a lack of access'to relevant perinatal and intrapartum care services. 

E. _The committee shall meet at the call of the co-chairs. A majority of committee members ap- 
pointed constitutes a quorum for the transaction of any business. The affirmative vote of at least a 
majority of a quorum present and approval by the secretary of health or the secretary's designee shall 
be necessary for any action to be taken by the committee. No vacancy in the membership of the com- 
mittee shall impair the right of a quorum to exercise all rights and perform all duties of the committee. 

F. Operational staff.and qualified guests may participate in committee deliberations in an ad- 
visory capacity as directed by the co-chairs of the committee. Operational staff and qualified guest 
presence at a committee meeting shall not convey committee membership. 

G. A committee member required to travel in excess of fifty miles to attend a meeting of the 
committee may, with the approval of the department, receive per diem and mileage for attendance 
at that meeting pursuant to the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. A com- 
mittee member forsaking critical income to attend a committee meeting may, with the approval of 
the department and pursuant to rules established by the department, be additionally reimbursed 
for loss of that income in an amount not to exceed three hundred dollars ($300) per meeting. 

H. The committee shall: 

(1) review each incident of maternal mortality 4 using a de-identified case summary pre- 
pared by operational staff; 

(2) review aggregate data relating to severe maternal morbidity; 

(3) outline trends and patterns and provide recommendations relating to maternal mor- 

tality and severe maternal morbidity in the state; 
(4) compile reports using aggregate data on an annual basis in an effort to further study 
the causes and problems associated with maternal mortality and severe maternal morbidity. and 
distribute these reports to the legislature, government agencies, including the Indian Affairs de- 
partment and the office on African American affairs, health care providers, community-based 
organizations working in the interest of maternal and child health and others as necessary to 
reduce the maternal mortality rate in the state. These reports shall include recommendations 
to assist health care providers and the health care system in reducing maternal mortality and 
morbidity; 

(5) serve as a link with maternal mortality and morbidity review teams nationwide and 
participate in national maternal mortality and morbidity review team activities; and 

(6) perform any other functions as resources allow to enhance efforts to reduce and pre- 
vent maternal mortality and severe maternal morbidity in the state. 

I. The co-chairs of the committee may designate an executive committee to conduct business as 
necessary. The executive committee shall: 

(1) consist of the co-chairs of the committee and any other committee members or opera- 
tional staff that the co-chairs deem necessary. Operational staff and qualified guests may partici- 
pate in executive committee deliberations in an advisory capacity as directed by the co-chairs of 
the committee, Operational staff and qualified guest presence at an executive committee meeting 
shall not convey committee membership; 

(2) meet at the call of the co-chairs; 

(3) monitor and support the activities of the full committee and recruit committee mem- 
bers for recommendation to the administrative co-chair; and © 

(4) make final decisions regarding: 

(a) committee operations and rules; 
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| (b) data analysis, data dissemination and evaluation based on findings. and recom- 
mendations from the full committee; and 
(c) .any other issues within the scope of decisions that may be made by the commit- 
tee pursuant to the Maternal Mortality and Morbidity Prevention Act that the full committee or 
department deems. necessary. 


History: Laws 2019, ch. 41, § 3; 2021, ch. 40, § 3. and added Paragraphs D(1) through D(8); in Subsection 


The 2021 amendment, effective June 18, 2021, changed EK, deleted "Committee members shall serve terms of three 
the name of the "maternal mortality and severe maternal years; provided that the initial members' terms shall be 
morbidity review committee" to the "maternal mortality staggered in accordance with department rules. The secre- 
review committee", revised the composition of the com- tary of health shall call the first meeting, at which the com- 
mittee, revised certain powers, duties and privileges of mittee shall elect a chair. Thereafter", after "call of the", 
the committee, and clarified the types of cases reviewed by deleted "chair" and added the remainder of the subsection; 
the committee; in the.section heading, deleted "and severe deleted former Subsection C; added Subsections F and G 
maternal morbidity" and added "review"; in Subsection A, and redesignated former Subsection D as Subsection H; in 
after "mortality", deleted "and severe maternal morbid- Subsection H, Paragraph, H(1), after "review each", added 
ity", after "composed of", deleted "a maximum of twenty- "incident of", after "maternal mortality", deleted “and se- 
five members that the chief medical officer shall appoint vere maternal morbidity incident in the state related to 
to serve three-year terms", and added Paragraphs A(1) each maternal mortality", and after "summary", deleted 
through A(3); added a new Subsection B, and redesignated "that the subcommittee provides" and added "prepared by 
former Subsection B as Subsection E; in Subsection D, de- operational staff’, in Paragraph H(2), deleted "investigate 
leted "chief medical officer shall appoint members from and", and after "review", deleted "incidents of maternal 
geographic areas throughout the state with knowledge of mortality and" and added "aggregate data relating to", in 
maternal mortality and severe maternal morbidity, includ- Paragraph H(3), after "patterns", added "and provide rec- 
ing representatives of hospitals and other birthing facili- ommendations", in Paragraph H(4), after "aggregate data", 
ties; obstetrical providers; nursing providers; the office of deleted "based on the cases that the department identifies 
the state medical investigator; the department; represen- for reporting. The committee shall compile these reports", 
tatives of an association of perinatal health care provid- after "government agencies", added "including the Indian 
ers that work in a perinatal health care collaborative; and Affairs department and the office on African American af- 
other professionals that the chief medical officer deems fairs", after the first occurrence of "health care providers", 
appropriate." and added "administrative co-chair shall in- added "community-based organizations working in the in- 
clude members that work in and represent communities terest of maternal and child health", and after the next oc- 
that are most impacted per the state maternal mortality currence of "health care providers", added "and the health 
ratio so that the composition of the committee reflects", care system"; and added Subsection I. 


24-32-4. Access to health information. 


A. A health care provider, the office of the state medical investigator and the vital records and 
health statistics bureau of the department shall notify operational staff of any incident of mater- 
nal mortality within three months of the incident. 

B. Except as otherwise provided by law, the clinical co-chair and operational staff may ac- 
cess medical records and other health information relating to an incident of maternal mortality 
at any time within five years from the date of the incident. At the request of the clinical co-chair 
or operational staff with co-chairs or department approval, a health care provider, the office 
of the state medical investigator and the vital records and health statistics bureau of the de- 
partment shall provide medical records and other requested health information to the depart- 
ment relating to an incident of maternal mortality. Upon the request of the clinical co-chair or 
operational staff, a law enforcement agency shall provide any report relating to an incident of 
maternal mortality to the department. A health care provider or law enforcement agency that 
provides a medical record, health information or report pursuant to this section with reason- 
able care and in compliance with the law shall not, be held criminally or pinily liable for that 
release of information. 

C. The following shall be confidential and shall not be subject to the Open Meetings Act [Chap- 
ter 10, Article 15 NMSA 1978] or the Inspection of Public Records Act [Chapter 14, Article 3 NMSA 
1978] or subject to any subpoena, discovery request or introduction into evidence in a civil or 
criminal proceeding unless obtained from a source separate and apart from the committee or de- 
partment by valid means as provided by law: 

(1) any meeting, part of a meeting or activity of the eormittee or its executive committee 
at which data or‘other information is to be discussed and that may result in disclosure to the pub- 
lic of information protected by law; and 
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24-32-5 ! HEALTH AND SAFETY - ! 24-33-1 


(2) «except as may be necessary in furtherance of the duties of the committee or in response 
to an alleged violation of a confidentiality agreement pursuant to Subsection E of this section; any 
information, record, report, notes, memorandum or other data that the department or Comins 
obtains pursuant to the Maternal Mortality and Morbidity Prevention Act. 

D. Only the clinical co-chair and operational staff shall collect and have access to medical 
records, law enforcement reports and vital records vaige ao support the work of the ae com- 


mittee. 


E. Each committee member and qualified guest shall sign a confidentiality baatuan Oy that 
indicates the member's or qualified guest's adherence to the provisions of this section, 


History: Laws 2019, ch. 41, § 4; 2021, ch. 40, § 4. 

The 2021 amendment, effective June 18, 2021, elimi- 
nated the abstractor subcommittee, and transferred cer- 
tain duties to the clinical co-chair and operational staff; 
after "information", deleted “abstractor subcommittee"; 
in Subsection A, after "shall notify", deleted "the chief 
medical officer" and added "operational staff", and after 
“any incident of maternal mortality", deleted "or severe 
maternal morbidity"; in Subsection B, after each occur- 
rence of "maternal mortality", deleted "and severe ma- 
ternal morbidity", after "provided by law, the", deleted 
"subcommittee" and added "clinical co-chair and opera- 
tional staff’, after the first occurrence of "request of the", 
deleted "chief medical officer" and added "clinical co- 
chair or operational staff with co-chairs or department 
approval", after "an incident of maternal mortality, de- 
leted'"for access by the subcommittee", after the second 
occurrence of "request of the", deleted "department" and 


24-32-5. Rulemaking. 


added "clinical co-chair or operational staff", after "ma- 
ternal mortality to the", deleted "committee" and added 
"department"; in Subsection C, Paragraph C(1), after 
"activity of the committee or", deleted "subcommittee" 
and added "its executive committee"; in Subsection D, 
deleted the first four sentences of the subsection, which 
related to the appointment of the three-member ab- 
stractor subcommittee and certain duties of the abstrac- 
tor subcommittee, after "Only", deleted "members of the 
subcommittee" and added "the clinical co-chair and op- 
erational staff", after "shall", added "collect and", after 
"medical records", added "law enforcement reports", and 
after "vital records data", added "to support the work 
of the full committee"; and in Subsection E, after "com- 


mittee", deleted "subcommittee", after "member", added 


"and qualified guest", and after "member's" , added "or 
qualified guest's". FY 


By December 31, 2021, the secretary of health shall adopt and promulgate amended rules to 
carry out the provisions of the Maternal Mortality and Morbidity Prevention Act. 


History: Laws 2019, ch. 41, § 5; 2021, ch. 40, § 5, 

The 2021 amendment, effective June 18, 2021, re- 
quired the secretary of health, by December 31, 2021, to 
adopt and promulgate amended rules to carry out the 


provisions of the Maternal Mortality and Morbidity Pre- 
vention Act; and after "December 31", changed "2019" to 
"2021", after "promulgate", added "amended", and after 
"Morbidity", added "Prevention", 


ARTICLE 33 


Graduate Medical Education Expansion 
Grant Program | 


Sec. 

24-33-1. Short title. 

24-33-2.. Definitions. 

24-33-3. Graduate medical education expansion grant 
program; fund; distributions; application 
requirements; priorities for awards; re- 
porting requirements. 


24- 33- x hs Short title. 


Sec. 
24-33-4. Graduate medical education expansion review 
board; created; duties. 


This act (24. 33-1 through 24-33-4 NMSA 1978] may y be cited as the nGkad gate ake Educa- 


tion Expansion hay Program Act". 


History: Laws 2019, ch. 141, § 1. 
Effective dates. — Laws 2019, ch. 141 contained no 
effective date provision, but, pursuant to N.M, Const., art. 


IV, § 28, was effective atest 14, 2019, 90 ar after the 
adjournment of the legislature. 
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24-33-2 GRADUATE MEDICAL EDUCATION EXPANSION GRANT PROGRAM 24-33-3 


24-33-2. Definitions. 


As used in the Graduate Medical Education Expansion Grant Erogrem 4 Act; 

A. idepartment" means the human services department; 

B. "graduate medical education training program" means a program that has received ap- 
proval or is in the process of seeking approval to operate as a graduate medical education training 
program sponsor from the appropriate professional association that evaluates and accredits medi- 
cal residency and internship programs, including: 

(1) alicensed and accredited hospital; 
(2). an academic medical education institution; 
(3) anew freestanding graduate medical education program; 
(4) an established or new graduate medical education training consortium; and 
(5) a federally qualified health center; and ) 
C. "secretary" means the secretary of human services. 


History: Laws 2019, ch. 141, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 141 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-33-3. Graduate medical education expansion grant program; fund; 
distributions; application requirements; priorities for 
awards; reporting requirements. 


A. The "graduate medical education expansion grant program fund" is created in the state 
treasury. The fund consists of money appropriated by the legislature. Money in the fund shall not 
revert to any other fund at the end of a fiscal year. The secretary shall administer’the fund, and 
money in the fund is appropriated to the department to administer the provisions of the Graduate 
Medical Education Expansion Grant Program Act. Money in the fund may be utilized to secure 
federal and private matching funds as determined by the secretary. Money in the fund shall be 
disbursed on warrants signed by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of human services or the secretary's authorized representative. 

B. To receive a grant, a graduate medical education training program shall apply to the gradu- 
ate medical education expansion grant program, pursuant to rules adopted by the secretary. Grant 
amounts will be determined by each entity's grant application. Funds from the graduate medi- 
cal education expansion grant program fund shall be distributed to graduate medical education 
training programs to develop and implement graduate medical education training programs. The 
application must include the applicant's plan to receive accreditation for the positions within the 
graduate medical education training program. 

C. The department may provide one-time planning grants to graduate medical education train- 
ing programs pursuant to rules adopted by the secretary. 

D. The department may provide graduate medical education grants to: 

(1) establish new graduate medical education training programs with first-year positions; 

(2) fund unfilled, accredited first-year positions within a graduate medical education 
training program; 

(3) expand the number of first-year positions within an existing graduate medical educa- 
tion training program; and 

(4) fund existing graduate medical education training programs. 

E. The department may prioritize applications that emphasize the following: 

(1) developing new or expanded programs with specialties of psychiatry, family medicine, 
pediatric medicine and internal medicine; 

(2) increasing positions for medical specialities having shortages within the state, with 
preference being given to the primary care specialties of family medicine, pediatric medicine and 
internal medicine; and 

(8) increasing primary care positions in medically underserved areas within the state. 
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24-33-4 HEALTH AND SAFETY 24-33-4 


F. Each award recipient shall report annually to the graduate medical education expansion 
review board on the: 
(1) expenditures of grant funds; and 
(2) plans for unexpended funds. 


History: Laws 2019, ch. 141, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 141 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


24-33-4. Graduate medical education expansion review board; erdiiteds 
duties. 


A. Prior to October 1, 2019, the pecanereein shall create the "graduate medical education ex- 
pansion review board" to: 

(1) develop a state strategic plan for expanding graduate medical education nia pro- 
grams; : 

(2) review grant applications; and 

(3) review the grants awarded pursuant to the Graduate Medical Education Expansion 
Grant Program Act. 

B. The graduate medical education expansion review board shall consist of nine members who 
shall be appointed by the department. The review board shall include representation from each 
accredited osteopathic and allopathic medical school and from the following groups: 

(1) the department; 

(2) the higher education department; 

_ (8) hospitals, primary care consortiums and medical organizations; and 

(4) osteopathic and allopathic medical professional societies and associations. 

C. The chair of the review board shall be elected by the review board. The review board chou 
meet at the call of the chair. 

D. . Members of the review board shall not be paid per diem and mileage or other compensation 
. for their services. 

E. The secretary shall provide staff support for the review board in the performance of its duties. 

F. A simple majority of the review board members constitutes a quorum. A member of the re- 
view board shall abstain from voting or the member's vote shall be disqualified on any matter in 
which the member has a pecuniary interest. 

G. The secretary of human services and the secretary of higher education shall assist the grad- 
uate medical education expansion review board in developing a strategic plan forthe expansion: of 
graduate medical education training programs, which shall include the following: 

(1) astatement describing the objectives and goals of the review board, the strategies by 
which those goals will be achieved and a time line for achieving those goals; 

(2) asummary of the current graduate medical education training programs thaqnehont 
the state; 

(3) a five-year plan for expanding graduate medical education eerie programs in the 
state; 

(4) an evaluation of the standards and curriculum eee for peitiosis medical educa- — 
tion training programs; 

(5) an ongoing evaluation process of funds distributed through the graduate medical edu- 
cation expansion grant program that is overseen by the review board; and. 

(6) aplan to ensure long-term sustainability. 

H.. The graduate medical education expansion review board shall review applications to the grad- 
uate medical education expansion grant program and provides recommendations to the secretary. 


History: Laws 2019, ch. 141, § 4. IV, § 23,-was effective June 14,2019, 90, days after the 
Effective dates, — Laws 2019, ch. 141 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const,, art. 
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ayo CHAPTER 25 
Food 


Art. 
1. Food Service Sanitation, 25-1-1 to 25-1-16 
2. Adulterated or Misbranded Food, 25-2-1 to 25-2-20 
3. Meat and Meat Products, Repealed 
4, Peddlers and Itinerant Vendors, Repealed 
5. Flour and Bread, 25-5-1 to 25-5-9 
6. Egg Grading, 25-6-1 to 25-6-16 
7. Dairy Products, 25-7-1 to 25-7-8 
7A. Dairy Products, 25-7A-1 to 25-7A-19 
7B. Dairy Establishment Sanitation, 25-7B-1 to 25-7B-11 
8, Raw Milk, 25-8-1 to 25-8-3 
9. Imitation Honey, Repealed 
10. Pinon Nuts, 25-10-1 to 25-10-5 
11. New Mexico Chile Advertising, 25-11-1 to 25-11-5 
12, Homemade Food, 25-12-1 to 25-12-5 


“ARTICLE 1 


Food Service Sanitation 


Sec. | Sec: 
25-1-1.. Short title. 25-1-9. ianmveiaciad suspension of permit by agency. 
25-1-2. Definitions. 25-1-10..Proceeding under New Mexico: Food Act autho- 
25-1-38. Purpose. . rized. when adulterated or misbranded 
25-1-4, Board; powers and duties. food found during inspection: 
25-1-5, Optional powers. . 25-1-11. Judicial review of board and division actions. 
25-1-5,1, Repealed. 25-1-12. Enforcement. 
25-1-6. Agency; powers and duties. - 25-1+13. Disease control. 
25-1-7, Permits; permit, required; PRR SARIN: revocation; 25-1-14. Repealed. 

suspension, ae 25-1-15, Pet dogs in outdoor dining areas; requirements. 
25-1-8. Inspection by agency. J 25-1-16, 'Homemade food items; exemption. 


25-1-1. Short title. 
Chapter 25, Article 1 E's 1978 may be cited as the "Food Spd Sanitation ‘Act", 


Sa 19538 came »» §|54-3A-1, enacted by Laws. : “The 1989 nadiivete effective June 16, 1989, substi- 
1977, ch, 309, § 1; 1989, ch. 197, § 1. ) tuted "Chapter 25, Article 1 NMSA 1978" for "This act’. 


25-1-2. Definitions: 


As used in the Food Service Sanitation Act: 

A. "agency" or "division" means the department of environment; 

B. "board" means the environmental improvement board; 

C. "employee" means any individual employed in a food service establishment who transports 
food or food containers, who handles food during storage, preparation or serving, who comes:in 
contact with any utensils or who is employed in a room in which food is stored, prepared or served; 

D. "food" means any solid or liquid substance ibtented for human Sep by. eating or 
drinking; 

_E.. "general public" includes paepeticiirtnn of sve ndeaacal feeding uals and private chari- 
table feeding programs and residents and employees of institutions that provide meals to their 
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25-1-3 FOOD 25-1-4 


residents and employees either with or without direct payment to the institution by the residents 
or employees; 

F. "temporary food service establishment" means a food service establishment that operates 
at a fixed location in conjunction with a single,event or celebration for a short period of time not 
exceeding the event or celebration or not exceeding thirty days; 

G. "person" means an individual or any other legal entity; 

H. "food service establishment" means: 

(1) any fixed or mobile place where food is served and sold for consumption on the premises; 

(2) any fixed or mobile place where food is prepared for sale to or consumption by the 
general public either on or off the premises, including any place where food is manufactured for 
ultimate sale in a sealed original package, but "prepared" as used in this paragraph does not in- 
clude the preparation of raw fruits, vegetables or pure honey for display and sale in a grocery store | 
or similar operation. For purposes of this paragraph, "pure honey" means natural liquid or solid 
honey, extracted from the combs or in the comb, taken from beehives, with no processing or addi- 


tional ingredients. "Food service establishment" does not mean a dairy establishment; and 
(3) meat markets, whether or not operated i in conjunction with a grocery store; 
I. "utensil" means any implement used in the storage, preparation, branspor tation or service 


of food; and 


J. "dairy establishment" means a milk processing or milk producing facility. € 


History: 1953 Comp., § 54-3A-2, enacted by Laws 
1977, ch. 309, § 2; 1989, ch. 197, § 2; 1993, ch. 188, § 31; 
1997, ch. 49, § 1. 

The 1997 amendment, effective June 20, 1997, in 
Paragraph H(2), substituted "vegetables or pure honey" 
for "and vegetables" in the first sentence, and added the 
second sentence. : 

The 1993 amendments, effective June 18, 1993, sub- 
stituted "department of environment" for "environmental 
improvement division of the health and environment de- 
partment" in Subsection A; deleted "by the food service 
establishment" following 'food is prepared" near the be- 
ginning and added "Food service establishment' does not 
mean a dairy establishment" at the end of Subsection H(2); 
added Subsection J; and made a minor stylistic change. 

The 1989 amendment, effective June 16, 1989, added 
the present catchline; rewrote Subsection A, which for- 
merly read:"\'agency' means the environmental improve- 
ment agency"; rewrote Subsection F, which formerly read: " 
‘itinerant food service establishment' means a food service 


25-1-3. Purpose. 


establishment operating for a temporary period of time"; 
and in Subsection H(2) inserted "by the food service es- 
tablishment", and substituted "including any place where 


* food is manufactured" for "but prepared! as used in this 


paragraph does not include food processing in which food 
is processed" and "but 'prepared' as used in this para- 
graph does not" for "nor does it". 


ANNOTATIONS 


Kitchen of state hospital deemed excluded. — 
Former statute (Section 54-3-1, 1953 Comp.) did not en- 
compass state agencies under the circumstances where 
a hospital operated a kitchen, primarily to prepare food 
for patients, and kitchen personnel and other employees 
were allowed to eat meals prepared at the kitchen, and re- 
imbursement was effected by the hospital, either through 
payroll deductions or meal tickets sold'to the employees 
at approximate food cost; i.e., a "restaurant," as defined 
in the statute, was not involved. 1957-58 Op. Att'y Gen. 
No. 58-161 (opinion rendered under former law). 


The purpose of the Food rab ae Sanitation Act i is to protect the public heres lly by entahliahink: 
standards and provisions for the regulation of food service establishments and by appropriate 
delegations of authority to the board and agency to adopt and enforce regulations covering the 
environmental health aspects of food service establishments to assure that consumers are not 
exposed to adverse environmental health conditions arising out of the operations of food service 
establishments. 


Cross references. — For provisions relating to adul- 
terated or misbranded food, see 25-2-1 NMSA 1978 et seq. 


History: 1953 Comp., § 54-3A-3, enacted: by Laws 
1977, ch. 309, § 3. 
25-1-4. Board; powers and duties. 


The board shall promulgate procedural and substantive regulations eonsintont with the Praee 
sions of Section 74-1-9 NMSA 1978 and shall include provisions for: 

A. requiring food service establishments to prepare and ‘serve food in a manner safe for ffu- 
man consumption, free from adulteration, spoilage, contamination and unwholesomeness, and, 
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25-1-5 FOOD SERVICE SANITATION 25-1-5 


to accomplish this standard, the following areas of food service establishment operations shall be 
covered by the regulations: 

(1) disease control; 

(2) employee hygiene and sanitation; 

(3) food service establishment premises sanitation; 

(4) all aspects of food service establishment construction relating to food service sanita- 
tion, including requirements for food service establishment construction plans and specifications 
review and approval by the division; 

(5) control of pests and infestation by pests; 

(6) lavatory and toilet facility Tee aint and sanitation; 

(7) lavatory hygiene; 

(8) food equipment and utensil design and construction; 

(9) food equipment and utensil storage and handling; 

(10) liquid and solid waste disposal; 

(11) food and drink preparation, handling, display and storage; 

(12) food service establishment ventilation; 

(13) water supply; 

(14) itinerant food service establishment construction and operation; and 

(15) any other facet of food service operations that reasonably may be considered to pose an 
existing or potential hazard to the health of the consuming public; provided that no regulation shall 
prohibit food service establishments from allowing pet dogs in designated outdoor dining areas; 

B. the issuance, suspension and revocation of permits required under the Food Service Sanita- 
tion Act, which regulations shall provide for prior notice to and a hearing for any applicant for or 
holder of a permit when the division-proposed action is to deny an application for or suspend or 
revoke a permit, except in those specified instances under the provisions of the Food Service Sani- 
tation Act when the division is authorized to take any of the foregoing actions without prior notice 
and hearing; and 

C.. establishing requirements for inspections of food service establishments, which shall in- 
clude provisions for inspections at a frequency of at least once every twelve months. 


History: 1953 Comp., § 54-3A-4, enacted by Laws 
1977, ch. 309, § 4; 2011, ch. 151, § 2. 

Cross references. — For provisions of the Environ- 
mental Improvement Act, see Chapter 74, Article 1 NMSA 
1978. 

The 2011 amendment, effective July 1, 2011, in Sub- 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for injury or death allegedly caused by spoilage, con- 
tamination, or other deleterious condition of food or food 
product, 2 A.L.R.5th 1. 


section A, prohibited the board from adopting regulations 
that prohibit food service establishments from allowing 
a dogs in designated outdoor dining areas. 


25-1-5. Optional powers. 


A. The board may establish a system of grading food service establishments for the purpose of 
certifying compliance with the Food Service Sanitation Act and regulations requiring food service 
establishments to display in a designated manner a grade as notice of compliance to the public. 
Such regulations shall include provisions for the revocation and reinstatement of the permit that 
are consistent with due process of law. 

B. The board shall establish a schedule of fees for the issuance and eiiavidt of permits issued by 
the division under the Food Service Sanitation Act: The board shall set the schedule of fees so that 
no fee established by such schedule shall be less than one hundred dollars ($100) or more than two 
hundred dollars ($200) annually for a food service establishment with not more than a twenty-five- 
dollar ($25.00) incremental increase per fiscal year. The board shall establish a separate schedule 
of fees not to exceed twenty-five dollars ($25.00) per single event or celebration per temporary 
food service establishment. Fees shall be waived for all temporary non-potentially hazardous food 
service operations, for any temporary food service establishment operating no more than two cal- 
endar days in any calendar month and for any food service establishment that provides food to the 
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25-1-5.1 


FOOD 


25-1-7 


general public at no charge. Fees collected for the issuance and renewal of permits pursuant to the 
Food Service Sanitation Act shall be deposited in the environmental health fund: 


History: 1953 Comp., § 54-3A-5, enacted by Laws_ 
1977, ch. 309, § 5; 1989, ch. 197, § 3; 1991, ch, 94, § 1; - 


1993, ch. 100, § 1; 2005, ch. 218, § 1; 2020, ch. 32, § 2. 
The 2020 amendment, effective May 20, 2020, pro- 
vided that fees collected for the issuance and renewal of 
permits pursuant to the Food Service Sanitation Act shall 
be deposited in the environmental health fund; and in 


Subsection B, after "deposited in the", deleted "food ser- ~ 


vice sanitation" and added "environmental health fund", 
The 2005 amendment, effective June 17, 2005, in- 

creases limitation on permit fees in Subsection B from not 

less than $75 or more than $100 annually to not less than 


$100 or more than $200 annually with not more than a’ 


$25 incremental increase per fiscal year. 


in the fourth sentence ae substituted the present fifth 
sentence, for the former fifth sentence, which read "Effec- 
tive. July 1, 1992, all fees collected for the issuance and 
renewal of permits under the Food Service Sanitation Act 
shall be deposited in the general fund." 

The 1991 amendment, effective April 2, 1991, made 
minor stylistic changes in Subsection A, and, in Subsec- 
tion B, added "and for any food service establishment that 
provides food to the general public at no charge" at the 
end of the fourth sentence.and made.a related stylistic 
change. 

The 1989 amendment, effective June 16, 1989, desig- 
nated the formerly undesignated provisions as Subsection 
A, and added Subsection B, 


The 1993 amendment, effective March 31, 1993, in 
Subsection B, substituted "establishment" for "facility" 


25-1-5.1. Repealed. 


Repeals. — Laws 2020, ch. 32, § 8 repealed 25-1-5,.1 
NMSA 1978, as enacted by Laws 1993, ich. 100, § 5, relat- 
ing to food service sanitation fund, effective May 20, 2020. 


For provisions of former section, see the 2019 NMSA 1978 
on' NMOneSource.com. 


25-1-6. Agency; powers and duties. 


A. The agency is authorized and has the duty to execute any provisions of the Food Service 
Sanitation Act delegated to it under that act or by the board under authority of that act and 
specifically is directed to administer and enforce the provisions of regulations adopted under it. 

B. The director of the agency may appoint an advisory council composed of food service techni- 
cians to assist in carrying out the objectives of the Food Service Sanitation Act. 


History: 1953 Comp., § 54-3A-6, enacted by Laws 
1977, ch. 309, § 6. 


25-1-7. Permits; permit required; application; revocation; suspension. 


A. No person may operate a food service establishment unless he possesses a valid and unsus- 
pended permit issued by the agency in accordance with the Food Service Sanitation Act and the 
regulations adopted under it. The permit shall be posted in a conspicuous place within the food 
service establishment. No person may display a permit unless it has pean issued to him by the 
agency and has not been revoked and is not under suspension. ' 

B. Any person desiring to operate a food service establishment shall a to the agency for 
the issuance of a permit. Applications shall be made in a form and in accordance with procedures 
established by. regulations of the board. The agency shall issue a permit to any applicant that 
complies with the regulations of the board covering the issuance of permits and who demonstrates 
to the satisfaction of the agency his ability to comply with all the provisions of the Food Service 
Sanitation Act and all regulations of the board applicable to his proposed food service establish- 
ment operation, ) 

C. The board shall promulgate regulations for the sor or suspension of permits for those 
food service establishments which fail to. come into compliance with a provision of the Food Service 
Sanitation Act or regulation promulgated under it, No permit shall be suspended or revoked under 
the provisions of this subsection unless there have been repeated violations of the same standard 
and without first providing the operator of a food service establishment an opportunity for an 
agency hearing, The hearing officer shall not. be any person previously involved in the suspension 
or revocation action. No inspection made more than twenty-four months prior to the most recent 
such inspection shall be used as a basis for suspension or revocation. 
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25-1-8 FOOD SERVICE SANITATION 


History: 1953 Comp., § 54-3A-7, enacted by Laws 
1977, ch. 309, § 7; 1985, ch. 38, § 1. 


ANNOTATIONS 


Operator ordinarily entitled to opportunity to 
cure violation. — In the absence of an emergency, an 
operator of a food service establishment is entitled to an 
opportunity to cure a violation prior to revocation of his 


25-1-10 


permit to operate. Chalamidas v. Environmental Improve- 
ment Div,, 1984-NMCA-109, 102 N.M. 63, 691 P.2d 64. 

Concessions operated by blind deemed excluded. 
— Those concessions in public buildings operated by the 
blind were not required to obtain permits from the depart- 
ment of public health (now department of health) if no food 
or drink was prepared at the concession. 1957-58 Op. Att'y 
Gen. No. 58-182 (opinion rendered under former law). 


25-1-8. Inspection by agency. 


A. The agency shall inspect food service establishments to determine compliance or lack of 
compliance with the Food Service Sanitation Act and regulations of the board. The procedures for 
inspection shall be in accordance with regulations of the board. Upon request by the agency to.a 
food service establishment operator or to his employee or agent in charge of the food service es- 
tablishment premises, he shall permit the agency official, upon proper identification, to enter the 
premises, inspect all parts of the premises and inspect and copy any records of food purchases by 
the food service establishment. The operator or his employee, or agent in charge of the food service 
establishment premises shall be given an opportunity to accompany the agency official on his in- 
spection and as soon as possible after the inspection, a report of the inspection shall be furnished 
to him. Refusal to allow an inspection is grounds for revocation of the permit of the operator, pro- 
vided that the agency official has tendered proper identification prior to the refusal. 

B. During an inspection the agency may take samples of food and other substances found on 
the premises for the purpose of determining compliance with provisions of the Food Service Sani- 
tation Act and regulations of the board. 


History: 1953. Comp., § 54-3A-8, enacted by Laws 
1977, ch. 309, § 8. 


25-1-9. Immediate suspension of permit by agency. 


The agency may suspend a permit immediately without prior notice to the holder of the permit 
if it determines, after inspection, that conditions within a food service establishment present a 
substantial danger of illness, serious physical harm or death to consumers who might patronize 
the food service establishment. A suspension action taken under this section is effective when 
communicated to the food service establishment operator or any employee or agent of the operator 
who is in charge of the premises involved. If there is no designated employee or agent in charge 
of the premises, communication to any employee physically present on the premises is sufficient 
communication to make the suspension effective. No suspension action taken under this section 
shall continue beyond the time that the conditions causing the suspension cease to exist, as deter- 
mined by an inspection by the agency at the request of the food service operator. 


History: 1953 Comp., § 54-3A-9, enacted by Laws 
1977, ch. 309, § 9. 


_ ANNOTATIONS 


Operator ordinarily afforded opportunity to cure 
violation. — In the absence of an emergency, an operator 


of a food service establishment is entitled to an opportu- 
nity to cure a violation prior to revocation of his permit to 
operate. Chalamidas v. Environmental Improvement Div., 
1984-NMCA-109, 102 N.M. 63, 691 P.2d 64. 


25-1-10. Proceeding under New Mexico Food Act authorized when 
adulterated or misbranded food found during inspection. 


Whenever, during an inspection authorized under the Food Service Sanitation Act, the agency 
finds or has probable cause to believe that any food on the food service establishment premises 
is adulterated or so misbranded as to be dangerous or fraudulent within the meaning of the New 
Mexico Food Act [25-2-1 to 25-2-20 NMSA 1978], it may proceed immediately to have the food de- 
tained, embargoed, destroyed or condemned under the provisions of Section 25-2-6 NMSA 1978. 
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History: 1953 Comp., § 54-3A-10,\enacted by Laws application of § 402(a)(3) [21 US.C. § 342(a)(3)] as to food 


1977, ch. 309, § 10. deemed "adulterated," if it is filthy or the like, or unfit for 
food, 45 A.L.R.2d 861. 
ANNOTATIONS __. Coloring matter as forbidden adulteration of food, 56 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Fed- | A.L.R.2d 1129, ; 


eral Food, Drug and’ Cosmetic Act: construction and - 


25-1-11. Judicial review of board and division actions. 


A. Rules adopted by the board are subject to judicial review under the provisions of Section 74- 
1-9 NMSA 1978. 

B. Any person to whom the division denies a permit or whose permit is suspended or revoked 
by the division may appeal to the district court praia to the provisions of Section 39-3-1. 1 
NMSA 1978. 


History: 1953 Comp., § 54-3A-11, enacted by Laws The 1998 amendment, effective September i 1998, in 
1977, ch. 309, § 11; 1998, ch.'55, § 33; 1999, ch. 265, the section heading, substituted "division" for "agency"; in! 
§ 35. Subsection A, substituted "Rules" for "Regulations", and 

The 1999 Brenden effective July 1, 1999, substi- substituted "19-19-13 NMSA 1953" for "74-1-9. NMSA 
tuted "Section 39- o- 1.1" for "Section 12- 8A- ipsa ‘Subsee- 1978"; and rewrote Subsection B. 
tion B. i 


25-1-12. Enforcement. 


A. The agency may seek relief in district court to enjoin the operation of any food service es- 
tablishment not complying with the Food Service Sanitation Act or any regulation adopted under 
that act. 

B. In addition to granting injunctive relief, the district court may impose a civil penalty not 
exceeding five hundred dollars ($500) on any person who violates any provision of the Food Service 
Sanitation Act. Each and every violation of the Saaohig sei of that act shall constitute a separate 
offense. 


History: 1953 Comp., § 54-3A-12, enacted by Laws 
1977, ch.'309, § 12. 


25-1-13. Disease control. 


The board shall promulgate regulations to insure that a person with a disease which can reason- 
ably be expected to be transmitted to other persons shall not work in a food service establishment. 


History: 1953 Comp., § 54-3A-13, enacted by Laws 
1977, ch. 809, § 18. 


25-1-14. Repealed. 


Repeals. — Laws 1989, ch. 197, § 5 repealed 25-1- relating to food service sanitation fund, effective July 1, 
14 NMSA 1978, as enacted by Laws 1989, ch. 197, § 4, 1992. ; aig 


25-1-15. Pet dogs in outdoor dining areas; requirements. 


A. A food service establishment may allow, pet dogs i in designated outdoor dining : areas of the 
establishment if the following requirements are mét: | 
(1) . no pet dog shall be allowed in any area where food is prepared; 
(2) patrons shall keep their pet dogs on a leash at all times and keep their pet dogs under 
reasonable control; 
(3) pet dogs shall not be allowed on chairs, tables or other furnishings; and 
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(4) asign or signs shall be-posted to place the public on ‘notice that the designated outdoor 
dining area is available for the use of patrons with pet dogs. Signs shall be at a minimum eight 
and one-half inches’ by eleven inches in size and use type that,is uniform in size and ‘no smaller 
than necessary to fill the sign to within two inches of the borders. The signs shall contain language 
reasonably designed to inform the public that dogs are permitted and may be present. Signs shall 
be posted prominently and be easily visible in both the area where dogs are,permitted and at.the 
entrance of the establishment. The board shall promulgate by rule the ‘specific language to be in- 
cluded in the signs pursuant to Section 74 1-9 NMSA 1978. 

B. Employees shall: 

(1) wash their hands immediately after touching, petting or otherwise handling pet dogs; and 

(2): immediately clean up accidents involving pet waste and sanitize the area. 

C. A food service establishment may in its discretion prohibit pet dogs in outdoor dining areas. If 
a food service establishment allows pet dogs in a designated outdoor dining area, the food service es- 
tablishment shall have the right to refuse to serve the owner of a pet dog if the owner fails to exercise 
reasonable control over the pet dog or the pet dog is otherwise behaving in a manner that compro- 
mises or threatens to compromise the health or safety of any person present in the restaurant. 


History: Laws 2011, ch. 151, § 1. Effective dates. — Laws 2011, ch:151, § 3 made Laws 
2011,,ch. 151, § L-effective July 1, 2011. 
25-1-16. Homemade food items; exemption. 


Other than enforcement actions pursuant to Section 25-1-10 NMSA 1978, the:provisions of the 
Food Service Sanitation Act shall not apply to homemade food items Rings or sold pursuant to 
the Homemade Food Act [25-12-1 to 25-12-5 NMSA 1978]. 


History: Laws 2021, ch. 98, § 6. . Effective dates; — Laws 2021, ch..98;§ 9 made Laws 


2021, ch. 98, § 6 effective July 1, 2021. 
ARTICLE. 2 
Adulterated or Misbranded Food 

Sec. Sec. 
25-2-1. Title of act. , 25-2-12, Manufacturing, packing and processing permits 
25-2-2. Definitions. for certain classes of food; suspension; in- 
25-2-3. Prohibited acts. ; theta spections, 
25-2-4. Power to enjoin violations. 25-2-18. Promulgating regulations governing the addi- 
25-2-5, Penalties; exceptions. . tion of any poisonous or deleterious sub- 
25-2-6. Detention of food believed adulterated or mis- stances in food, 

branded; condemnation; destruction or  265-2-14. When advertising deemed false. 

correction of defect. _25-2-15. Promulgating regulations; procedure. 
25-2-7. Attorney general or district attorney to institute .., 25-2-16.. Power to make inspections and secure samples. 

prosecution; right to hearing before direc- 25-2-17, Power of director to publish reports and dissem- 

: tor prior to criminal prosecutions. pee S * inate information, 

25-2-8. Minor violations of act; warning authorized. 25-2-18. Personnel. 
25-2-9. Promulgation of definitions and standards by the 25-2-19. New Mexico public health laboratory to serve as 

board. testing laboratory. 
25-2-10. When food deemed adulterated. ' - **"25-2-20. Dairy establishments exempt. 
25-2-11. When food deemed misbranded, 25-2-21. Homemade food items; exemption. 


25-2-1. [Title of act.] ri 
This act [25-2-1 to 25-2-19 and 25+2-20 NMSA ‘1978] may be cited as the New Mexico Food Act. 


History: 1941 Comp., § 71-664, enacted by Laws - Compiler's notes, — The term "this act" means Laws 
1951, ch. 169, §-1; 1953 Comp., § 54-1-1. 1951, ch, 169 which appeared as 25-2-1 to:25-2-19 NMSA 
Bracketed material. — The bracketed material was 1978, Laws 1993, ch, 188, § 32 enacted a new section of 


inserted by the compiler and is not part of the law. 
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the New Mexico Food Act which was compiled as 25-2-20 
NMSA 1978. 

Laws 1951, ch. 169, which enacted the New Mexico Food 
Act, contained a’ preliminary paragraph which read: "Leg- 
islative intent. - The legislative intent is hereby declared to 


be the enactment of a law which, in its essential provisions, - 


shall be uniform with the food control provisions of the 
federal food, drug, and cosmetic act and the laws of those 
states which make similar enactments, and which, through 
the adoption of regulations conforming to those from time 
to time promulgated under the said federal act, will main- 
tain uniformity therewith and insure co-ordination of the 
enforcement hereof with that of the said federal act." 


Cross references. — For provisions relating to the 
New Mexico Drug and Cosmetic Act, see 26-1-1 NMSA 
1978 et seq. 


For provisions of the Environmental Improvement Act, 


25-2-2 
For the Organic Commodity Act, see Chapter 76, Article 
22 NMSA 1978. 
ANNOTATIONS 


Purpose. — The New Mexico Food Act and similar 


statutes of like import have for their objective the protec- 


tion of public health. State v. 44 Gunny Sacks of Grain, 
1972-NMSC-033, 83 N.M. 755, 497 P.2d 966. 

Am. Jur. 2d, ALR. ard C.J.S. roterencesy — 35 Am. 
Jur. 2d Food gs. 1 to 62. 

Products liability: sufficiency of eee to support 
product misuse defense in actions concerning food, drugs, 
and other products intended for ingestion, 58 A.L.R.4th T 

Products liability of endorser, trade association, certi- 
fier, or similar party who expresses approval of product, 
1A.L.R.5th 431. 

386A. C.J.S. Food §§ 1 to 20. ° 


see Chapter 74, Article 1 NMSA 1978. 


25-2-2. Definitions. 


For the purpose of the New Mexico Food Act: 

"board" means the environmental improvement board; 

"dairy establishment" means a milk processing or milk producing facility; 

"division" means the department of environment; 

"director" means the secretary of environment or his authorized representative; 
"person" includes individual; partnership, corporation and association; 

"food" means: 

(1) articles used for food or drink for man or aiiiftialee 

(2) chewing gum; and 

(3) articles used for components of food or drink or chewing gum for man or animals; 

G. "label" means a display of written, printed or graphic matter upon the immediate container 
of any article. A requirement made by or under authority of the New Mexico Food Act that any 
word, statement or other information appear on the label shall not be considered to be complied 
with unless such word, statement or other information also appears on the outside container or 
wrapper, if any, of the retail package of such article or is easily legible through the outside con- 
tainer or wrapper; 

H. "immediate container" does not include package liners; 

I. ‘"labeling" means all labels and other written, printed or graphic matter: 

(1) upon an article or any of its containers or wrappers; or 
(2) accompanying such article; 

J. ifan article is alleged to be misbranded because the labeling is misleading or if an advertise- 
ment is alleged to be false because it is misleading, then in determining whether the labeling or 
advertisement is misleading, there shall be taken into account, among other things, not only rep- 
resentations made or suggested by statement, word, design, device, sound or in any combination 
thereof, but also the extent to which the labeling or advertisement fails to reveal facts material in 
the light of such representations or material with respect to consequences which may result from 
the use of the article to which the labeling or advertisement relates under the conditions of use 
prescribed in the labeling or advertisement thereof or under such conditions of use as are custom- 
ary or usual; 

K, "advertisement" means all representations disseminated in any manner or by any means, 
other than by labeling, for the purpose of inducing, or which are likely to induce, directly or indi- 
rectly, the purchase of food; 

L. "contaminated with filth" applies to any food not securely protected from dust, dirt and, so 
far as may be necessary by all reasonable means, from all foreign or injurious contaminations, or 
any food found to contain any dust, dirt, foreign or injurious contamination or infestation; 

M. the provisions shall be considered to include the manufacture, production, processing, pack- 
ing, exposure, offer, possession and holding of any such article and the supplying or applying of 
any such articles in the conduct of any food establishment; and 


OO > 
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N. "federal act" means the Federal Food, Drug and Cosmetic Act, 21 USC § 301 et seq., the 
Federal Meat Inspection Act, 21 USC § 601 et seq. and the Federal Poultry Products Inspection 
Act, 21 USC § 451 et seq. 


History: 1941 Comp., § 71-665, enacted by Laws ANNOTATIONS 
1951, ch. 169, § 2; 1953 Comp., § 54-1-2; Laws 1959, i ‘ , 
ch. 15, § 1; 1971, ch. 277, § 35; 1982, ch. 73, § 1; 1993, Meat is food as defined in the New Mexico Food Act, 
ch, 188, § 33. and, therefore, the state health department (now depart- 
Cross references. — For exemption of environmental ment of health) has the power to protect the public from 
improvement board from authority of secretary of envi- violations of the law. Nothing in the New Mexico Live- 
ronment, see 9-7A-12 NMSA 1978. stock Act grants the livestock board the powers granted to 
The 1993 amendment, effective June 18, 1993, Manat the health department in the New Mexico Food Act. 1967 
current Subsection B; redesignated former Subsections B Op. Att'y Gen. No. 67-115. ¢ 
through M as present Subsections C through N; substi- _ Am, Jur. 2d, A.L.R. and C.J.S, refer ences. — Valid- 
tuted "department of environment" for "environmental ity, construction, and effect of laws or regulations requir- 
improvement division of the health and environment de- ing merchants to affix sale price to each item of consumer 


partment" in Subsection C; substituted "secretary of en- goods, 7 A.L.R.4th 792. 


vironment" for "director of the division" in Subsection D; 
and made a minor stylistic change in Subsection G. 


25-2-3. [Prohibited acts. | 


The following acts and the causing thereof within the state of New Mexico are hereby prohibited: 

A. the manufacture, sale or delivery, holding or offering for sale of any food that is adulterated 
or misbranded. 

B.. the adulteration or misbranding of any food. 

C. the receipt in commerce of any food that is adulterated or misbranded and the delivery or 
proffered delivery thereof for pay or otherwise. , 

D.. the sale, delivery for sale, holding for sale or offering for sale of any article in violation of 
Section 12 [25-2-12 NMSA 1978]. 

__E, the dissemination of any false Adveriasmcnit 

F. . the refusal to permit entry or inspection, or to permit the taking of a sample, as authorized 
by Section 16 [25-2-16 NMSA 1978]. 

G._ the giving of a guaranty or undertaking which guaranty or undertaking is false, except by 
a person who relied on a guaranty or undertaking to the same effect signed by, and containing the 
name and address of the person residing in the state of New Mexico from whom he received the 
food in good faith. ; 

H. the removal or disposal of a detained or embargoed article in violation of Section 6 [25-2-6 
NMSA 1978]. 

I. the alteration, mutilation, destruction, obliteration or removal of the whole or any part of the 
labeling of, or the doing of any other act with respect to'a food, if such act is done while such article 
is held for sale and results in such article being misbranded. 

J. forging, counterfeiting, simulating or falsely representing, or without proper authority using 
any mark, stamp, tag, label or other identification device authorized or required by regulations 
promulgated under the provisions of this act [25-2-1 to 25-2-19 and 25-2-20 NMSA 1978]. 


History: 1941 Comp., § 71-666, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
1951, ch. 169, § 3; 1953 Comp., § 54-1-3. Jur, 2d Food §§ 2 to 138, 
Bracketed material, — The bracketed material was Ignorance or mistake of fact, lack of criminal intent or 
inserted by the compiler and is not part of the law. presence of good faith, as affecting penal offense predi- 
Cross references. — For meat and meat products, see cated upon violation of food law, 152 A.L.R. 755. 
25-3-1 NMSA 1978 et seq. Liability of seller of food for personal injuries due to its 
For flour and bread, see 25-5-1 NMSA 1978 et seq. condition, 168 A.L.R. 1054, 
For egg grading, see 25-6-1 NMSA 1978 et seq. Validity of municipal ordinance imposing requirements 
ANNOTATIONS cn cinta producers of milk to be sold in city, 14 A.L.R.2d 


' Seller's or manufacturer's liability for injuries as af- 
‘fected by buyer's or user's allergy or unusual susceptibil- 
ity to injury from article, 26 A.L.R.2d 963. 
Coloring matter as forbidden adulteration of food, 56 
A.L.R.2d 1129. 


Unwholesome meat. — The fact that the livestock 
board may be inspecting meats to determine if they are 
unwholesome in no way limits the powers of the health 
department (now department of health) to independently 
determine whether the meat is unwholesome. 1967 Op. 
Att'y Gen. No, 67-115. 
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Liability of packer, foodstore, or restaurant for causing . 


trichinosis, 96 A.L.R.3d 451. 
Liability for injury or death allegedly caused by foreign 
object in food or food product, 1 A.L.R.5th 1. 
Liability for injury or death allegedly caused by spoil- 


age, contamination, or other deleterious condition of food - 


FOOD 


25-2-6 


Liability for injury or death allegedly caused by food 
product containing object related to, but not intended to 
be present in, product, 2 A.L.R.5th 189. 

Duty of retail establishment, or its employees, to assist 
patron choking on food, 2 A.L.R.5th 966. 


386A C.J.S, Food §§ 3 to 20. 
or food product, 2 A.L.R.5th 1. 7 


25-2-4.. Power to enjoin violations. 


In addition to the remedies hereinafter provided, the division is hereby authorized to apply to the. 
district court for, and such court shall have jurisdiction upon hearing and for such cause shown to 
grant, a temporary or permanent injunction restraining any person from violating any provision of 
Section 25-2-3 NMSA 1978, irrespective of whether or not there exists an adequate remedy at law. 


Cross references, — For injunctions, see Rule 1-065 
NMRA. 


History: 1941 Comp., § 71-667, enacted by Laws 
1951, ch. 169, § 4; 1953 Comp., § 54-1-4; Laws 1982, 
ch, 78, § 2. 


25-2-5. Penalties; exceptions. 


A. Any person who violates any of the provisions of Section 25-2-3 NMSA 1978 shall be guilty 
of a misdemeanor and shall on conviction thereof be subject to imprisonment for not more than 
ninety days or a fine of not more than one hundred dollars ($100) or both such imprisonment and 
fine; but if the violation is committed after a conviction of such pérson' under this section has be- 
come final, such person shall be subject to imprisonment for not more’ than one hundred eighty 
days or a fine of not more than two hundred dollars ($200) or both such imprisonment and fine. 

B. No person shall be subject to the penalties of Subsection A of this section for having violated 
Subsection A or C of Section 25-2-3 NMSA 1978 if he establishes a guaranty or undertaking signed 
by and containing the name and address of the person residing in the state of New Mexico from 
whom he received in good faith the article to the effect that such article is not adulterated or mis- 
branded within the meaning of the New Mexico Food Act, designating that act. 

C. No publisher, radio-broadcast licensee or agency or medium for the dissemination of an ad- 
vertisement, except the manufacturer, packer, distributor or seller of the article to which a false ~ 
advertisement relates, shall be liable under this section by reason of the dissemination by him of 
such false advertisement unless he has refused, on the request of the director, to furnish to the direc- 
tor the name and post-office address of the manufacturer, packer, distributor, seller or advertising 
agency residing in the state of New Mexico who causes him to disseminate such advertisement. © 


History: 1941 Comp., § 71-668, enacted by Laws 1951, 
ch. 169, § 5; 1953 Comp., § 54-1-5; Laws 1982, ch. 73, 8.3, 


25-2-6. Detention of food believed adulterated or misbranded; 
condemnation; destruction or correction of defect. 


A. Whenever the director finds or has probable cause to believe that any food is adulterated or 
so misbranded as to be dangerous or fraudulent within the meaning of the New Mexico Food Act, he 
shall affix to.such article a tag or other appropriate marking, giving notice that such article is, or is 
suspected of being, adulterated or misbranded and has been detained or embargoed and warning all 
persons not to remove or dispose of such article by sale or otherwise until permission for removal or 
disposal is given by the director or the court, It shall be unlawful for any person to remove or dispose 
of such detained or embargoed article by sale or otherwise without such permission.. 

B. When an article detained or embargoed under Subsection A of this section has been found 
by the director to be adulterated or. misbranded, he shall petition the judge of the district court in 
whose jurisdiction the article is detained or embargoed for a libel for condemnation of such article. 
When the director has found that an article so detained or embargoed i is not adulterated or: mis- 
branded, he shall remove the tag or other marking. 
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C. Ifthe court finds that a detained or embargoed article is adulterated or misbranded, such 
article shall, after entry of the decree, be destroyed at the expense of the claimant thereof under 
the supervision of the director, and all court costs and fees and storage and other proper expenses 
shall be taxed against the claimant of such article or his agent; provided that when the adultera- 
tion or misbranding can be corrected by proper labeling or processing of the article, the court, after 
entry of the decree and after such costs, fees and expenses have been paid and a good and suffi- 
cient bond, conditioned that such article shall be so labeled or processed, has been executed, may 
by order direct that such article be delivered to the claimant thereof for such labeling or processing 
under the supervision of the director. The expense of such supervision shall be paid by the claim- 
ant. Such bond shall be returned to the claimant of the article on representation to the court by the 
director that the article is no longer in violation of the New Mexico Food Act and that’ the expenses 
of such supervision have been paid. 

D. Whenever the director shall find in any room, building, vehicle of transportation or other 
structure, any meat, seafood, poultry, vegetable, fruit or other perishable articles which are unsound 
or contain any filthy, decomposed or putrid substance, or that may be poisonous or deleterious to 
health or otherwise unsafe, the same being hereby declared to be a nuisance, he shall forthwith con- 
demn or destroy the same or in any other manner render the same unsaleable as human food. 


History: 1941 Comp., § 71-669, enacted by Laws upon the police power, and does not fall within N.M. 
1951, ch. 169, § 6; 1953 Comp., § 54-1-6; Laws 1982, Const., art. II, § 20, which, deals with takings "for public 
ch. 73, § 4. use" - which is to say --by eminent domain. State v. 44 

G Sacks of Grai 2-N - 83 N. 5 
ANNOTATIONS ok oe s of Grain, 1972-NMSC-033, M. 755, 497 


Action contemplated by Subsection C is in rem. It. State is not required to make. compensation when 
is against the thing wherever found in whatever owner- it seizes and destroys food found to be contaminated 


hin. State 1.44 G Saar Grain, 1972-NMSC-033, within the provisions of the New Mexico Food Act. State v. 
83 NM. 756, fae eee oe a 44 Gunny Sacks of Grain, 1972-NMSC-033, 83 N.M. 755, 


Action is predicated upon police power, not emi- 497 P.2d 966. 
nent domain. — The right to seize and destroy unfit or Am. Jur, 2d, A.L.R, and C.J.8, references. — 35 Am. 


Jur. 2d Food §§ 63 to 73. 
impure foods is a reasonable exercise of the right and duty 
of the state to protect the public health and is predicated 386A C.J.S. Food §§ 50 to 56. 


25-2-7. Attorney general or district attorney to institute prosecution; 
right to hearing before director prior to criminal 
prosecutions. 


It shall be the duty of the attorney general or the various district attorneys of this state to whom 
the director reports any violation of the New Mexico Food Act to cause appropriate proceedings to 
be instituted in the proper courts without delay and to be prosecuted in the manner required by 
law. Before any violation of the New Mexico Food Act is reported to any such attorney for the insti- 
tution of a criminal proceeding, the person against whom such proceeding is contemplated shall be 
given appropriate notice and an opportunity to present his views before the director either orally 
or in writing, in person or by attorney with regard to such contemplated proceeding. 


History: 1941 Comp., § 71-670, enacted by Laws Cross references. — For duties generally of attorney 


1951, ch. 169, § 7; 19538 Comp., § 54-1-7; Laws 1982, general, see 8-5-2 NMSA 1978. 
ch. 73, § 5. 


25-2-8. Minor violations of act; warning authorized. 


Nothing in the New Mexico Food Act shall be construed as requiring the director to report, for 
the institution of proceedings under the New Mexico Food Act, minor violations of that, act when- 
ever he believes that the public interest will be adequately served in the circumstances by a suit- 
able written notice or warning. 


History: 1941 Comp., § 71-671, enacted by Laws 
1951, ch. 169, § 8; 1953 Comp., § 54-1-8; Laws 1982, 
ch, 73, § 6. 
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25-2-9. Promulgation of definitions and standards by the board. 


A. Whenever in the judgment of the board such action will promote honesty and fair dealing 
in the interest of consumers, the board shall promulgate regulations fixing and establishing for 
any food or class of food a reasonable definition and standard.of identity or reasonable standard 
of quality or fill of container or any combination of such requirements. In prescribing a definition 
and standard of identity for any food or class)of food in which optional ingredients, are permitted, 
the board shall, for the purpose of promoting honesty. and fair dealing in the interest of consumers, 
designate the optional ingredients which shall be named on the label. The definitions and stan- 
dards so promulgated shall conform so far as practicable to the definitions and standards promul- 
gated under the authority of the federal act. 

B. In promulgating regulations pursuant to this Bection’ the board shall follow the pravettined 
set forth in Section 74-1-9 NMSA 1978. 


History: 1941 Comp., § 71- 672, enacted by Laws _ For provisions of the Environmental Improvement Act, 
1951, ch, 169, § 9; 1953 Comp., 58 oe 1-9; Laws 1982, see Chapter 74, Article 1 NMSA 1978, 


ch. 78, § 7. For meaning of "federal act", see 25-2-2N NMSA 1978. 
Cross references. — For revision of requirements for ’ {i 
enriched flour and bread, see 25-5-5 NMSA 1978. 


25-2-10. When food deemed adulterated. 


A food shall be deemed to be adulterated: . 

A. (1) ifit bears or contains any poisonous or deleterious substance: which' may render it injuri- 
ous to health; but in case the substance is not an added substance such food shall not be consid- 
ered adulterated under this clause if the quantity of such substance in such good toed does not 
ordinarily render it injurious to health; or 

(2) if it bears or contains any added poisonous or added deletartoud subdtened which is 
unsafe within the meaning of Section 13 [25-2-18 NMSA 1978]; or |. 
‘ (3) if it consists in whole or in part of a diseased, contaminated, filthy, impure or infested 
ingredient, putrid or decomposed substance, or if it is otherwise unfit for food; or 
(4) ifit has been produced, prepared; packed or held- under insanitary conditions whereby 
it may have been contaminated with filth, or whereby it may have been rendered diseased, un- 
wholesome or injurious to health; or 
(5) ifitis the product of a diseased animal or an animal which has died otherwise than by 
slaughter, or that has been fed upon the uncooked offal from a slaughterhouse; or 
(6) if its container is composed, in whole or in part, of any poisonous or deleterious sub- 
stance which may render the contents injurious to health. | 

B. (1) if any valuable constituent'has' been in whole or in part omitted or abstracted ies se or 

(2) if any substance has been substituted wholly or in part therefor; or sy 

(3) if damage or inferiority has been concealed in-‘any manner; or | 

(4) if any substance has been added thereto or mixed or packed therewith so as to increase 
its bulk or weight, or reduce its quality or eirenetho or mesh it appear better or of greater value 
than it is. 

C. ifit is confectionery and it bears or ebuieing any Lda: or nonnutritive article or aubitabile 
except harmless coloring, harmless flavoring, harmless resinous glaze not in excess of four-tenths 
of one per centum (4/10%), harmless natural gum and pectin; provided, that this paragraph shall 
not apply to any confectionery by reason of its containing less than two and one quarter per'cen- 
tum by weight of alcohol derived solely from the use of flavoring extracts, or to any chewing gum 
by reason of its containing harmless nonnutritive masticatory substances. 

D. if it bears or contains a coal-tar color ay than one from a batch which has been certified 
under eras of the federal act. | 


History: 1941 Comp., § 71-673, enacted by Laws 
1951, ch. 169, § 10; 1953 Comp., § 54-1-10; Laws 1965, 
ch. 195, § 1. 
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25-2-11 ADULTERATED OR MISBRANDED FOOD 25-2-11 


Bracketed material. — The bracketed material was |» Coloring matter as forbidden adulteration of food, 56 
inserted by the compiler and is not part of the law. A.L.R.2d 1129, 


ANNOTATIONS 36A C.J.S, Food §§ 3 to 6. 


Am. Jur. 2d, A.L.R. and C, d. S. references, — 35 Am. 
Jur. 2d Food §§ 21'to 24. 


25-2-11. [When food deemed misbranded. | 


A food shall be deemed to be misbranded: 

A. if its labeling is false or misleading in any particular; 

B. if itis offered for sale under the name of another food; 

C. ifitis an imitation of another food, unless its label bears, in type of uniform size and promi- 
nence, the word, imitation and, immediately thereafter, the name of the food imitated; 

D. if its container is so made, formed or filled as to be misleading; 

KE. if in package form, unless it bears ailabel containing: 

(1) the name and place of business of the manufacturer, packer or distributor; 

(2) anaccurate statement of the quantity of the contents in terms of weight, measure or nu- 
merical count; provided, that under clause (2) of this paragraph reasonable variations shall be permit- 
ted, and exemptions as to small packages shall be established, by regulations prescribed by the board; 

F. if any word, statement or other information required by or under authority of this act [25- 
2-1, to 25-2-19 and 25-2-20 NMSA 1978] to appear on’the label or labeling is not prominently 
placed thereon with such conspicuousness (as compared with other words, statements, designs or 
devices, in:the labeling) and in such terms as to render it likely to be‘read and understood by the 
ordinary:individual under customary conditions of purchase and use; 

G.. if it. purports to be or is represented as a food for which a definition and standard.of laa 
has beenprescribed by regulations'as provided by Section 9 [25-2-9 NMSA 1978], unless: 

(1) it conforms to such definition and standard; and 

(2) ..its label bears the name of the food specified in the definition and standard, and, inso- 
far as may be required by such regulations, the common names of optional ones Ty ae (other than 
spices, flavoring and coloring) present:in such food; 

.H:. ifit purports to be or is represented as: 

(1) afood for which a standard of quality has been ineaentatl by dedaneions as provided 
by Section 9 and its quality falls below such standard unless its label bears, in such manner and 
form as such regulations specify, a statement that it falls below such standard; or 

(2). a food for which a standard or standards of fill of container have been prescribed by 
regulation as provided by Section 9, and it-falls below the standard of fill of container applicable 
thereto, unless its label bears, in such manner and form as such regulations specify;a statement 
that it falls below such standard; 

I. if it is not subject to the provisions of Paragraph G of this section, unless it bears labeling 
clearly giving: 

(1) the common or usual name of the food, if any there be; and 

(2) incase it is fabricated from two or more ingredients, the common or usual name of each 
such ingredient; except that spices, flavorings and colorings, other than those sold as such, may be 
designated as spices, flavorings and colorings, without naming each; provided, that, to the extent 
that compliance with the requirements of clause (2) of this paragraph is impractical or results in 
deception or unfair competition, exemptions shall be established by regulations promulgated by 
the board; provided, further, that the requirements of clause (2) of this paragraph shall not apply 
toany carbonated beverage, the ingredients of which have been fully-and correctly disclosed,in an 
affidavit filed with the board; 

J.. if it purports to be or is ronasantatl for special dietary uses, unless its label bears such in- 
formation concerning its vitamin, mineral and other dietary properties as the board determines to 
be, and by regulations prescribed, as, necessary in order to fully inform purchasers as to its value 
for such uses; 

K. if it bears or contains any artificial flavoring, sciiicial alanis or chemical’ preservative, 
unless it bears labeling stating that. fact; provided, that to the extent that compliance with the 
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25-2-12 FOOD 25-2-13 


requirements of this paragraph is impracticable, exemptions shall be established by i gheipaioctacs 
promulgated by the board. 


History: 1941 Comp., § 71-674, enacted by Laws. Validity, construction, and effect of laws or regulations 
1951, ch. 169, § 11; 1953 Comp., § 54-1-11. : requiring merchants to affix sale price to each item of con- 
Bracketed material. — The bracketed material was sumer goods, 7 A.L.R.4th 792. 
inserted by the compiler and is not part of the law. 36A C.J.S, Food § 12(8). 
ANNOTATIONS Ed 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 35 Am. 
Jur, 2d Food §§ 25 to 31. 


25-2-12. Manufacturing, packing and processing permits for certain 
classes of food; suspension; inspections. 


A. Whenever the board finds after investigation that the distribution in New Mexico of any 
class of food may, by reason of contamination with microorganisms during manufacture, process- 


ing or packing thereof in any locality, be injurious to health and that such injurious nature cannot — 


be adequately determined after such articles have entered commerce, it then and in such case only 
shall promulgate regulations providing for the issuance by the director to manufacturers, proces- 
sors or packers of such class of food in such locality of permits to which shall be attached such con- 
ditions governing the manufacture, processing or packing of such class of food for such temporary 
period of time as may be necessary to protect the public health, and after the effective date of such 
regulations and during such temporary period, no person shall introduce or deliver for introduc- 
tion into commerce any such food manufactured, processed or packed by any such manufacturer, 
processor or packer unless such manufacturer, processor or packer holds a permit issued by the 
director as provided by such regulations. In promulgating regulations pursuant to this section, the 
board shall follow the procedures set forth in Section 74-1-9 NMSA 1978. 

B. The director is authorized to suspend immediately upon notice any permit issued’ under 
authority of this section if it is found that any of the conditions of the permit have been violated. 
The holder of a permit so suspended shall be privileged at any time to apply for the reinstatement 
of such permit, and the director shall, immediately after prompt hearing and an inspection of the 
establishment, reinstate such permit if it is found that adequate measures have been taken to 
comply with and maintain the conditions of the permit as originally issued or as amended. 

C. The director shall have access to any factory or establishment, the operator of which holds.a 
permit from the director for the purpose of ascertaining whether or not the conditions of the per- 
mit are being complied with, and denial of access for such inspection shall be ground for'suspen- 
sion of the permit until such access is freely given by the operator. 


History: 1941 Comp., § 71-675, enacted by Laws ANNOTATIONS 
1951, ch, 169, § 12; 1953 C + § 54-1-12; L 1982 
th, 73, § > iil omnes oe : Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 


Jur. 2d Food §§ 11 to 13. 
386A C.J.S. Food §§ 11 to 20, 


25-2-13. Promulgating regulations governing the addition of any — 
poisonous or deleterious substances in food. 


A. Any poisonous or deleterious substance added to any food, except where such substance is 
required in the production thereof or cannot be avoided by good manufacturing practice, shall be 
deemed to be unsafe for purposes of the application of Paragraph (2) of Subsection A of Section 25- 
2-10 NMSA 1978; but when such substance is so required or cannot be so avoided, the board shall 
promulgate regulations limiting the quantity therein or thereon to such extent as the board finds 
necessary for the protection of public health, and any quantity exceeding the limits so fixed shall 
also be deemed to be unsafe for purpose of the application of Paragraph (2) of Subsection A of Sec- 
tion 25-2-10 NMSA 1978. While such a regulation is in effect limiting the quantity of any such 
substance in the case of any food, such food shall not, by reason of bearing or containing any added 
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25-2-14 ADULTERATED OR MISBRANDED FOOD 25-2-16 


amount of such substance, be considered to be adulterated within the meaning of Paragraph (1) of 
Subsection A of Section 25-2-10 NMSA 1978. In determining the quantity of such added substance 
to be tolerated in or on different articles of food, the board shall take into account the extent to 
which the use of such substance is required or cannot be avoided in the production of each such 
article and the other ways in which the consumer may be affected by the same or other poisonous 
or deleterious substances. 

B. In promulgating regulations pursuant to this section, the board shall follow the procedure 
set forth in Section 74-1-9 NMSA 1978. 


History: 1941 Comp., § 71-676, enacted by Laws 
1951, ch. 169, § 13; 1953 Comp., § 54-1-18; Laws 1982, 
ch, 73, § 9. 


25-2-14. [When advertising deemed false. ] 


An advertisement of a food shall be deemed to be false if it is false or misleading in any particu- 
lar, 


History: 1941 Comp., § 71-677, enacted by Laws. requiring merchants to.affix sale price to each item of con- 
1951, ch. 169, § 14; 1953 Comp., § 54-1-14. sumer goods, 7 A.L.R.4th 792. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — Va- 
lidity, construction, and effect of laws or regulations 


25-2-15. Promulgating regulations; procedure. 


A. The authority to promulgate regulations for the efficient enforcement of the New Mexico 
Food Act.is hereby vested in the board. The board is hereby authorized to make the regulations 
promulgated under the federal act. 

B. In promulgating regulations pursuant to this section, the board shall follow the procedures 
set forth in Section 74-1-9 NMSA 1978. 


History: 1941 Comp., § 71-678, enacted by Laws Cross references. — For meaning of "federal act", see 
1951, ch. 169, § 15; 1953 Comp., § 54-1-15; Laws 1982, 25-2-2N NMSA 1978. . 
ch, 73, § 10. 


25-2-16. Power to make inspections and secure samples. 


The director shall have free access at all reasonable hours to any factory, warehouse or establish- 
ment in which foods are manufactured, processed, packed or held for introduction into commerce 
or to enter any vehicle being used to transport or hold such foods in commerce for the purpose: 

A. of inspecting such factory, warehouse, establishment or vehicle to determine if any of the 
provisions of the New Mexico Food Act are being violated; and 

B. to secure samples or specimens of any food after paying or offering to pay for such sample. 
It shall be the duty of the director to make or cause to be made examinations of samples secured 
under the provisions of this section to determine whether or not any provision of the New Mexico 
Food Act is being violated. 


History: 1941 Comp., § 71-679, enacted by Laws 36A C.J.S. Food § 12(7). 
1951, ch. 169, § 16; 19538 Comp., § 54-1-16; Laws 1982, . 
ch. 73, § 11. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 35 Am. 
Jur, 2d Food § 13. 


325 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


25-2-17 FOOD: bag 25-2-21 


25-2-17. Power of director to publish reports and disseminate 
information, 


A. The Sicadiads may cause to be published Page time to: time eevee rs summarizing all judg. 
ments, decrees and court orders which have been'rendered under the New Mexico Food Act, in- 
cluding the nature of the charge and the disposition thereof. 

B. The director may also cause to be disseminated: such information rdpeakdirte food as he 
deems necessary in the interest of public health and the protection of the consumer against fraud. 
Nothing in this section shall be construed to prohibit the director from see reporting and 
illustrating the results of his investigations. 


History: 1941 Comp., § 71-680, enacted by Laws 
1951, ch. 169, § 17; 1953 Comp., § 54-1-17; Laws 1982, 
ch, 78, § 12. 


25-2-18. Personnel. 


The division shall employ such personnel for the administration and enforcement of the provi- 
sions of the New Mexico Food Act, in the same manner that other public health personnel are now 
employed, as may be necessary and required. 


History: 1941 Comp., § 71-681, enacted by Laws 
1951, ch. 169, § 19; 1953 Comp., § 54-1-18; Laws 1982, 
ch, 738, § 13. 


25-2-19. [New Mexico public health laboratory to serve as testing 
laboratory. | 


The New Mexico public health laboratory shall serve as the testing laboratory for samples collected 
for examination pursuant to the provisions of this act [25-2-1 to a 2- ae and 25-2-20 NMSA ie 


History: 1941'Comp., § 71-682, enacted by Laws Bracketed metal — The bracketed bap dao: was 
1951, ch. 169, § 20; 1953 Comp., § 54-1-19. inserted by the compiler and is not part of the law, © 


25-2-20. Dairy establishments exempt. 


The purposes and provisions of the New Mexico Food Act shall not gh to dairy establish- 
ments. 


History: Laws 1998, ch. 188, § 82. Compiler's notes. — Laws 1993, ch. 188, § 32, was en- 


Effective dates. — Laws 1993, ch. 188 contained no . — acted as a new section of the New. Mexico Food Act and 
effective date provision, but, pursuant to N.M..Const., art, was compiled as 25-2-20 NMSA 1978. 


IV, § 23, was effective on June 18, 1993, 90 days after ad- 
journment of the legislature. 
25-2-21. Homemade food items; exemption. . 


Other than actions pursuant to Section 25-2-6 NMSA 1978, the provisions of the New Mexico 
Food Act shall not apply to homemade food items produced or sold pursuant to the Homemade 
Food Act [25-12-1 to 25-12-5 NMSA 1978]. 


History: Laws 2021, ch. 98, § 7. Effective dates. — Laws 2021, ch..98, § 9 made Laws 
2021, ch. 98, § 7 effective July 1, 2021. 
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25-3-1 MEAT AND MEAT PRODUCTS 25-3-7 
ARTICLE 3 

Meat and Meat Products 
Sec. Sec. 
25-3-1. Repealed. 25-3-12. Repealed. 
25-3-2. Repealed. 25-3-13. Repealed. 
25-3-3, Repealed. 25-3-14. Repealed. 
25-3-4, Repealed. 25-3-15. Repealed. 
25-3-5. Repealed. 25-3-16. Repealed. 
25-3-6. Repealed. 25-3-17. Repealed. 
25-3-7. Repealed. 25-3-18. Repealed. 
25-3-8. Repealed. 25-3-19. Repealed. 
25-3-9. Repealed. 25-3-20. Repealed. 
25-3-10. Repealed. 25-3-21. Repealed. 
25-3-11. Repealed. 


25-3-1. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-1 
NMSA 1978, as enacted by Laws 1965, ch. 10, § 1, relat- 
ing to the short title for the Imported Meat Act, effective 


25-3-2. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-2 
NMSA 1978, as enacted by Laws 1965, ch. 10, § 2, relat- 
ing to definitions, effective June 14, 2013. For provisions 


25-3-3. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-3 
NMSA 1978, as enacted by Laws 1965, ch. 10, § 3, relating 
to prohibited sales, effective June 14, 2013. For provisions 


25-3-4. Repealed. 


Repeals. — Laws 20138, ch. 84, § 2 repealed 25-3-4 
NMSA 1978, as enacted by Laws 1965, ch. 10, § 4, relat- 
ing:to enforcement, effective June 14, 20138. For provisions 


25-3-5. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-5 
NMSA 1978, as enacted by Laws 1965, ch. 10, § 5, relat- 
ing to penalties, effective June 14, 2013. For provisions 


25-3-6. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-6 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 1, relat- 
ing to the short title of the Meat Inspection Act, effective 


25-3-7. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-7 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 2, relat- 
ing to definitions, effective June 14, 2013. For provisions 
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June 14, 2013. For provisions of former section, see the 
2012 NMSA 1978 on NMOneSource.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source,com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com, 


June 14, 2018. For provisions of former section, see the 
2012 NMSA 1978 on NMOneSource.com. 


of former section, see the 2012) NMSA 1978 on NMOne 
Source.com, 
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25-3-8 


25-3-8. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-8 
NMSA 1978, as enacted by Laws 1969, ch. 89; §.3, re- 
lating to office created, deputies, qualifications and 


25-3-9. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-9 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 4, relat- 
ing to immediate inspection stamps and establishment 


25-3-10. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-10 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 5, relating 
to assignment of inspectors, effective June 14, 2013. For 


25-3-11. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-11 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 6, relat- 
ing to ante-mortem and post-mortem inspection required, 


25-3-12. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-12 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 7, relating 
to condemnation and appeal, effective June 14, 2013. For 


25-3-13. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-13 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 8, relat- 
ing to rules and regulations, effective June 14, 2013. For 


25-3-14. Repealed. 


Repeals. — Laws 2013, ch, 84, § 2 repealed 25-3-14 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 9, relating 
to application for state meat inspection, effective June 14, 


25-3-15. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-15 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 10, re- 
lating to prohibited acts and penalties, effective June 14, 


25-3-16. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-16 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 11, relat- 
ing to exemptions, effective June 14, 2013. For provisions 


25-3-17. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-17 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 12, re- 
lating to interference with board officials and personnel, 


FOOD 


25-3-17 


compensation, effective June 14, 2013. For provisions 


- of former.section, see the 2012 NMSA 1978 on NMOne 
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Source.com. 


numbers, effective June 14, 2013. For provisions of former 
section, see the 2012 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


effective June 14, 2013. For provisions of former section, 


see the 2012 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 


NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


2018. For provisions of former section, see the 2012 NMSA’ 
1978 on NMOneSource.com. 


2018. For provisions of former section, see the 2012 NMSA 
1978 on NMOneSource.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


effective June 14, 2013. For provisions of former section, 
see the 2012 NMSA 1978 on NMOneSource.com. 
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25-3-18 


25-3-18. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-18 


NMSA 1978, as enacted by Laws 1969, ch. 89, § 13, re- 
lating to cooperation with the department of health and 


25-3-19. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-19 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 14,-re- 
lating to suspension or revocation of inspection service 


25-38-20. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-3-20 
NMSA 1978, as enacted by Laws 1969, ch. 89, § 15, relat- 
ing to power to enjoin violations of the Meat Inspection 


25-3-21. Repealed. 


Repeals. — Laws 2018, ch. 84, § 2 repealed 25-3-21 
NMSA 1978, as enacted by Laws 1969, ch, 89, § 16, relat- 
ing to application of federal laws, effective June 14, 2013. 


FLOUR AND BREAD 25-5-1 


other public health authorities, effective June 14, 2013. 
For provisions of former section, see the 2012 ag 1978 
on NMOneSource.com: 


or establishment number, hearings and appeals, effective 
June 14, 2013. For provisions of former section, see the 


2012 NMSA 1978 on NMOneSource.com, 


Act, effective June 14, 20138, For provisions of former sec- 
tion, see the 2012 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2012 NMSA 1978 
on NMOneSource.com. 


ARTICLE 4 


Péddleve and Itinerant Vendors 


Sec. 
25-4-1. Repealed. 


25-4-1. Repealed. 


Repeals, — Laws 2013, ch. 84, § 2 repealed 25-4-1 
NMSA 1978, as enacted by Laws 1901, ch. 45, § 1, relat- 
ing to peddling fresh meats, effective June 14, 2013. For 


25-4-2. Repealed. 


Repeals. — Laws 2013, ch. 84, § 2 repealed 25-4-2 
NMSA..1978, as ‘enacted by Laws 1901, ch. 45, § 2, relat- 
ing to peddling beef without a license, penalties, effective 


Sec. 
25-4-2. Repealed. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


June 14, 2013. For provisions of’ former section, see the 
2012 NMSA 1978 on NMOneSource.com. 


ARTICLE 5 


Flour.and Bread 


Sec. 
25-5-1. Definitions. 
25-5-1.1. Short title. 


25-5-2. Manufacture or sale of unenriched flour unlaw-- 


ful. 
25-5-3. Manufacture or sale of bread and rolls from un- 
enriched flour pastel 


25-5-1. Definitions. 


5-4, Division; duty to enforce, . 

5-5. Board; revision of requirements. 

-5-6, Board; power to adjust in case of seinen 
5-7, Publication of regulations, 

5-8. Inspection by director, 

5-9, Penalty, 


As used in the Flour and Bread Act [25-5-1 to 25-5-9 NMSA 1978], unless the context otherwise 


requires: 
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25-5-1.1 FOOD 25-5-2 


A. "flour" means foods commonly known in the milling and baking industries as: 
(1) white flour, also known as wheat flour or plain flour; 
(2) bromated flour; 
(3) self-rising flour, also known as self-rising white flour or self-rising wheat flour; and 
(4) phosphated flour, also known as phosphated white flour or phosphated wheat flour, but 
excludes whole wheat flour and also excludes special flours not used for bread, roll, bun or biscuit 
baking, such as specialty cake, pancake and pastry flours; 

B. "white bread" means any bread made with flour as defined in Subsection A of this section, 
whether baked in a pan or on a hearth or screen, which is commonly known or usually represented 
and sold as white bread, including Vienna bread, French bread and Italian bread; 

C. "rolls" includes plain white rolls and buns of the semi-bread dough type, namely: soft rolls 
such as hamburger rolls, hot dog rolls and Parker House rolls and hard rolls such as Vienna rolls 
and Kaiser rolls, but shall not include yeast-raised sweet rolls or sweet buns made with fillings or 
coatings such as cinnamon rolls or buns and butterfly rolls; 

D. "board" means the environmental improvement board; 

E. "director" means the director of the division or his authorized representative; 

F. "division" means the environmental improvement division of the health and environment 
department department of environment]; and 

G. "person" means an individual, corporation, partnership, association, joint stock company, 
trust or any group of persons whether incorporated or not engaged i in the commercial manufacture 
or sale of flour, eG bread or rolls. 


History: 1953 Comp., § 54-1-20, enacted by Laws 1991, ch. 25, § 4 established the department of environ- 
1955, ch. 244, § 1; 1971, ch. 277, § 36; 1977, ch. 253, ment and provided that all references to the environmen- 
§ 59; 1982, ch. 73, § 14. tal improvement division of the health and environment 

Bracketed material. — The bracketed material was department shall be construed to mean the department 
inserted by the compiler and is not part of the law. Laws of environment. 


25-5-1.1. Short title. 
Sections 25-5-1 through 25-5-9 NMSA 1978 may be cited as the "Flour and Bread Act". 


History: 1978 Comp., § 25-5-1.1, enacted by Laws 
1982, ch. 73, § 15. 


25-5-2. Manufacture or sale of unenriched flour unlawful. 


It shall be unlawful for any person to manufacture, mix, compound, sell or offer for sale, for 
human consumption in this state, flour (as defined in Section 1 [25-5-1 NMSA 1978]) unless the 
following vitamins and minerals are contained in each pound of such flour: not less than two 
milligrams and not more than two and one-half milligrams of thiamine; not less than one and 
two-tenths milligrams and not more than one and one-half milligrams of riboflavin; not less than 
sixteen milligrams and not more than twenty milligrams of niacin or niacin-amide; not less than 
thirteen milligrams and not more than sixteen and one-half milligrams of iron (Fe); except in 
the case of self-rising flour which in addition to the above ingredients shall contain not less than 
five hundred milligrams and not more than fifteen hundred milligrams of calcium (Ca); provided, 
however, that the terms of this section shall not apply to flour sold to distributors, bakers or other 
processors, if the purchaser furnishes to the seller a certificate in such form as the board shall by 
regulation prescribe, certifying that such flour will be (1) resold to a distributor, baker or other 
processor, or (2) used in the manufacture, mixing or compounding of flour, white bread or rolls 
enriched to meet the requirements of this act [25-5-1 to 25-5-9 NMSA 1978] or (8) used in the 
manufacture of products other than flour, white bread or rolls. It shall be unlawful for any such 
purchaser so furnishing any such certificate to use or resell the flour so purchased in any manner 
other than as prescribed in this section. 
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History: 1953 Comp., § 54-1-21, enacted by Laws 
1955, ch. 244, § 2. 


25-5-3. Manufacture or sale of bread and rolls from unenriched flour 
unlawful. — | 


It shall be unlawful for any person to manufacture, bake, sell or offer for sale, for human con- 
sumption in this state, any white bread or rolls (as defined in Section 1 [25-5-1 NMSA 1978]) un- 
less the following vitamins and minerals are contained in each pound of such bread or rolls: not 
less than one and one-tenth milligrams and not more than one and eight-tenths milligrams of 
thiamine; not less than seven-tenths milligrams and not more than one and six-tenths milligrams 
of riboflavin; not less than ten milligrams and not more than fifteen milligrams of niacin; not less 
than eight milligrams and not more than twelve and one-half milligrams of iron (Fe). 


History: 1953 Comp., § 54-1-22, enacted by Laws 
1955, ch, 244, § 3. 


25-5-4. Division; duty to enforce. 


The division is hereby charged with the duty of enforcing the provisions of the Flour and Bread 
Act and rules, regulations and orders of the board promulgated pursuant to the Flour and Bread 
Act. 


History: 1953 Comp., § 54-1-23, enacted by Laws ANNOTATIONS 


1955, ch. 244, § 4; 1982, ch. 73, § 16. 
Cross references, — For provisions of the Environ- Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 


ter 74 icl MS Jur. 2d Food § 338, 34. 
ate Improvement Act, see Chapter 74, Article 1 NMSA 36A C.J.S, Food §§ 6(2), 92). 


25-5-5. Board; revision of requirements. 


A. Whenever the vitamin and mineral requirements set forth in Sections 25-5-2 and 25-5-3 
NMSA 1978 are no longer in conformity with the legally established standards governing the 
interstate shipment of enriched flour and enriched white bread or enriched rolls, the board, in 
order to maintain uniformity between intrastate and interstate vitamin and mineral require- 
ments for the foods within the provisions of the Flour and Bread Act, is authorized and directed 
to modify or revise such requirements to conform with amended standards governing interstate 
shipments. 

B. In promulgating regulations pursuant to this section, the board shall follow the procedures 
set forth in Section 74-1-9 NMSA 1978. 


History: 1953 Comp., § 54-1-24, enacted by Laws 
1955, ch, 244, § 5; 1982, ch. 73, § 17. 


25-5-6. Board; power to adjust in case of shortage. 


A. In the event of findings by the board that there is an existing or imminent shortage of any 
ingredient required by Section 25-5-2 or 25-5-3 NMSA 1978 and that because of such shortage the 
sale and distribution of flour or white bread or rolls may be impeded by the enforcement of the 
Flour and Bread Act, the board shall issue an order, to be effective immediately upon issuance, 
permitting the omission of such ingredient from flour or white bread or rolls and, if it finds it nec- 
essary or appropriate, excepting such foods from labeling requirements until the further order of 
the board. Any such findings may be made without hearings on the basis of an order or of factual 
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information supplied by the appropriate federal agency or officer. In the absence of any such or- 
der of the appropriate federal agency or factual information supplied by it, the board on its own 
motion may, and upon receiving the sworn statements of ten or more persons subject to the Flour 
and Bread Act that they, believe such a shortage exists or is imminent shall, within twenty days 
thereafter hold a public hearing with respect thereto at which any interested person may present 
evidence and shall make findings based upon the evidence presented. The board shall publish no- 
tice of any such hearing at least ten days prior thereto. 

B. Whenever the board has reason to believe that such shortage no longer exists, it shall hold 
a public hearing, after at least ten days' notice shall have been given, at which any interested 
person may present ‘evidence, and it shall make findings based upon the evidence:so presented. If 
its findings be that such shortage no longer exists, it shall issue an order to become effective not 
less than thirty days after publication thereof revoking such previous order; provided, however, 
that undisposed floor stocks of flour'on hand at the effective date of such revocation order or flour 
manufactured prior to such effective date for sale in this state may thereafter be lawfully sold or 
disposed of. 

C. In conducting hearings pursuant to this ctite the board shall follow - procedures am 
forth in Section 74-1-9 NMSA 1978, except for the number of days' notice required for such hear- 
ing. 


History: 1953. Comp., § 54-1-25, enacted by Laws 
1955, ch. 244, § 6; 1982, ch. 73, § 18. 


25-5-7. Publication of regulations. 


All orders, rules and regulations adopted by the board pursuant to this act’ [25-5-1 to 25-5-9 
NMSA 1978] shall be published at least twice in at least one daily newspaper of general circula- 
tion printed and published in this state, and shall become effective upon such date after publica- 
tion as the board shall fix. 


History: 1953 Comp., § 54-1-26, enacted by Laws 
1955, ch. 244, § 7. 


25-5-8. Inspection by director. 


For the purpose of the Flour and Bread Act, the director is authorized to take samples for analy- 
sis and.to conduct examination and investigations and to enter, at reasonable times, any factory, 
mill, bakery, warehouse, shop or establishment where flour, white bread or rolls are manufactured, 
processed, packed, sold or held or any vehicle being used for the transportation thereof and to in- 
spect any such place or vehicle and any flour, white bread or rolls therein and all pertinent equip- 
ment, materials, containers and labeling. 


History: 1958 Comp., § 54-1-27, enacted by Laws 
1955, ch. 244, § 8; 1982, ch. 78, § 19. 


25-5-9. Penalty. 


Any person who violates any of the provisions of this act [25-5-1 to 25-5-9 NMSA 1978] or the or- 
ders, rules or regulations promulgated by the board under authority thereof, shall upon conviction 
thereof be subjected to fine for each and every offense, in a sum not exceeding five hundred dollars 
($500.00) or to imprisonment, not to exceed ninety days, 


History: 1958 Comp., § 54-1-28, enacted by Laws, 
1955, ch, 244, § 9, 
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ARTICLE 6 
e. 
Egg Grading 
Sec. Sec. 
25-6-1. Short title. 25-6-9. Egg inspection fee. 
25-6-2. Definitions. 25-6-10. Payment of the inspection fee. 
25-6-3. Purpose of the act. 25-6-11. Powers of the board and department. 
25-6-4. Labeling, marking and advertising eggs. 25-6-12. Certification of dealers. 
25-6-5. Standards for eggs. 25-6-13. Additional violations. 
25-6-6. Exemptions. 25-6-14. Injunction. 
25-6-7. Sale of ungraded eggs. 25-6-15. Seizure and holding of eggs. 
25-6-8. Enforcement; administration. 25-6-16,. Penalties. 


25-6-1. Short title. 
This act [25-6-1 to 25-6-16 NMSA 1978] may be cited as the "Egg Grading Act." 


History: 1953 Comp., § 54-2-10, enacted by Laws 
1963, ch. 188, § 1. 


25-6-2. Definitions. 


As used in the Egg Grading Act: 

A. "egg dealer" includes any person, firm, partnership or corporation that buys eggs directly 
from the farmers or from any other sources for the purpose of reselling them at wholesale; 

B. "cold storage eggs" means eggs which have been in cold storage for thirty days or more and 
which meet the grades and standards of qualification set by the board of regents of New Mexico 
state university; _ . 

C. "processor" includes any person, firm, partnership or corporation engaged in the process of 
breaking eggs for drying, freezing or for other purposes; 

D. "consumer" means any person, business establishment or institution which changes the 
condition of the egg in preparation for human consumption; 

EK. "board" means the board of regents of New Mexico state university, the board controlling 
the department; 

F. "department" means the New Mexico department of agriculture; 

G. "candling" means the holding of an egg, large end up, before a light shining through an 
opaque shield, with an opening of about one-quarter inch in diameter. Candling is best done in a 
darkened room, but one may obtain candling devices that may be used in average daylight; 

H. "ungraded eggs" means eggs that have not been graded according to quality or weight; 

I. "addled" or "white rot" means putrid or rotten; 

J. "moldy" means that mold or bacteria has developed in isolated areas within the shell; 

K. "black rot" means that the egg has deteriorated to an extent that the whole interior repre- 
sents a blackened appearance; 

L. "blood ring" means that germs have developed to an extent that blood is formed; 

M.. "stuck yolk" means that the yolk has settled to one side and becomes fastened to the shell; 
and 

N. “incubator reject eggs" means any eggs which have been subjected to heat for the purpose of 
hatching or for any other purposes whatsoever. 


History: 1953 Comp., § 54-2-11, enacted by Laws 
1963, ch. 138, § 2; 1973, ch. 116, § 1. 
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25-6-3. Purpose of the act. 


The purpose of the Egg Grading Act is to assure that no person, firm or corporation shall sell or 
have in his possession with the intent to sell, offer or expose for sale, or traffic in, any egg unfit for 
human food, unless the same is broken in shell and then denatured so that it cannot be used for 
human food, if it is or has: 
addled or white rot; 

B. moldy; 

C. black rot; 
D. blood ring; 
E. stuck yolk; 
F 

G 

H 

I 


= 


sour; 

green whites; 
musty; or 

incubator reject eggs. 


History: 1953 Comp., § 54-2-12, enacted by Laws ANNOTATIONS 


EROS, CH. LSS 2 Oy Bees Ome RTO. eae Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am, 
Jur. 2d Food § 38. 


25-6-4. Labeling, marking and advertising eggs. 


It is unlawful: 

A.’ to offer eggs for sale in any newspaper advertisement, circular, radio or other form of adver- 
tising without plainly designating in the advertisement the classification as to grade and size to 
which the eggs being offered for sale properly belong, when price is a factor in the advertisement. 
The terms "fresh eggs," "strictly fresh eggs," "hennery eggs," "new-laid eggs" or descriptions of 
similar import shall not be used in connection with the sale or offering for sale or advertising for 
sale of eggs in New Mexico that do not meet ake minimum requirements for the New Mexico grade 
A eggs or better; 

B. to sell eggs by the case without an invoice stabihp both the correct size and correct grade de- 
scription accompanying each case of eggs delivered to a retailer or consumer. The invoice shall also 
include the name and address of both buyer and seller, date of sale and shall otherwise conform to 
the regulations set forth in the Egg Grading Act. The invoice shall be kept by the receiving dealer 
for a period of thirty days in case the inspector calls for it; 

C. to offer for sale eggs in cartons that do not have the name of the packer or distributor 
stamped or printed on them; or 

D. tosell uncartoned eggs at retail. 


History: 1953 Comp., § 54-2-18, enacted by I Laws 
1963, ch. 138, § 4; 1978, ch. 116, $8. 


25-6-5. Standards for eggs. | | 

The New Mexico consumer grades for eggs shall be as uniform as possible to those standards 
established by the United States department of agriculture for consumer grades of eggs. The board 
shall set all standards for shell eggs for New Mexico. 


History: 1953 Comp., § 54-2-14, enacted by Laws 
19638, ch. 138, § 5. 
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25-6-6. Exemptions. 


The Egg Grading Act shall not apply to any person selling eggs from his own production when 
produced from a flock of less than three thousand birds, provided they are sold as ungraded. 


History: 1953 Comp., § 54-2-15, enacted by Laws 
1963, ch. 138, § 6; 1973, ch. 116, § 4. 


25-6-7. Sale of ungraded eggs. 


A. Retailers may sell the eggs specified in Section 25-6-6 NMSA 1978 to consumers only when 
such eggs on hand, offered or placed on sale are clearly marked "ungraded." Ungraded eggs shall 
be cartoned when sold at retail. 

B. Any person proposing to sell ungraded eggs shall, prior to any such sale, notify the depart- 
ment in writing of his intent to sell ungraded eggs; specifying his location, the number of laying 
hens owned or in his Se a s. the place of production and the general area of the’state in which 
the eggs are to be sold. 

-C. It is unlawful for any. person selling any postidn of his daily phoditictith as graded eggs 
to sell any portion thereof as ungraded eggs, except that any person may change his sales from 
graded to ungraded if he notifies the department in writing prior to such change. 

D. It is unlawful for any person selling any portion'of his daily production as ungraded eggs to 
sell any portion thereof as graded eggs, except that any person may change his sales from ungraded 
to graded eggs if he notifies the department in writing within five days from the date of change. 


History: 1958 Comp., § 54-2-16, enacted by Laws. 
1963, ch. 188, § 7; 1978, ch.116,§5. 


25-6-8. Enforcement; administration. 


The department under the guidance and control of the board shall be responsible for adminis- 
tering and enforcing the provisions of the Egg Grading Act. 


History: 1953 Comp., § 54-2-17, enacted by Laws and administration of the Egg Grading Act, and enacted 
1973, ch. 116, § 6. a new section, 

Repeals and reenactments. — Laws 1973, ch. 116, heads: 
§ 6, repealed 54-2-17, 1953 Comp., relating to enforcement 


25-6-9. Egg inspection fee. 


The Egg Grading Act shall be financed in part by the collection ofa fee on all eggs sold to the 
retailer or consumer. The board shall have authority to establish the fee at their discretion, but 
in no case shall the fee exceed one-half cent per dozen: The fée shall be paid by the egg dealer or 
producer who packages the eggs for sale to the retailer or consumer. All money collected under the 
provisions of the Egg Grading Act shall be deposited with the New Mexico state university for the 
purposes of administering the provisions of that act and promoting the poultry industry and its 
products, and shall be expended upon the order of the board in the same manner as other ane of 
the New Mexico state university. 


History: 1953 Comp., § 54-2-18, enacted by Laws 
1963, ch. 188, § 9; 1973, ch. 116, § 7. 


25-6-10. Payment of the inspection fee. 


Each egg dealer or producer shall make quarterly reports to the department not later than 
thirty days after the end of March, June, September and December for the previous quarter show- 
ing the number of dozen eggs sold and remitting the fee as established by the board. The depart- 
ment is empowered to audit the required sales record of any person, firm or corporation coming 
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under the provisions of the Egg Grading Act. These records shall be retained fora period of one 
year. Failure to submit the sales record on request of the department or its authorized agents is a 
violation of the Egg Grading Act. 

Prior to selling eggs in New Mexico the egg producer or egg dealer shall file his intent to sell 
eggs with the department. 


History: 1953 Comp., § 54-2-19, enacted by Laws 
1963, ch. 138, § 10; 1973, ch. 116, § 8. 


25-6-11. Powers of the board and department. 


A. The board is empowered to adopt standards and to prescribe rules and regulations relating 
to the sale of eggs as it may deem necessary to carry into effect the lawful intent and meaning 
of the Egg Grading Act. The definitions and rules and regulations when adopted and published 
by the board shall have the same force as law. Violations of the rules and regulations are subject 
to the same penalties as violations of the Egg Grading Act; provided, that the board shall before 
adopting rules or regulations first give notice of the general subject thereof by publication of a no- 
tice setting forth the substance of proposed rules or regulations and the date upon which the board 
will hold a hearing on the proposed rules or regulations. Notification of all proposed rules and 
regulations shall be mailed directly to.all egg producers and dealers registered with the depart- 
ment. Publication shall be made oncein a newspaper of general circulation in this state. Persons 
affected by any proposed regulation shall have the right to present to the board their ees to 
any proposed regulation or rule prior to its adoption. 

B. The department through its authorized inspectors or agents is authorized: 

(1) to enter, on any business day, during the usual hours of business, any store, market or 
any other business or place where eggs are sold or offered for sale under the provisions of the Egg 
Grading Act in this state; and 

(2) to issue and enforce a stop-sale notice or order to the owner or custodian of any lot of 
eggs which the board or their inspectors or agents find are in violation of the Egg Grading Act or 
any regulation issued thereunder, which shall prohibit any sale, barter, exchange or distribution 
of eggs until the inspectors are satisfied that the law has been complied with and have written a 
release or notice to the owners or custodian of the eggs. yruiell 


History: 1953 Comp., § 54-2-20, enacted by Laws 
1963, ch. 138, § 11; 1973, ch. 116, § 9. 


25-6-12. Certification of dealers. 


A. Asmall dealer's license is required of any person, firm or corporation who buys, sells or traf- 
fics in more than five cases and less than two hundred cases of eggs in any one week. 

B. A medium-sized dealer's license is required of any person, firm or corporation who buys, 
sells or traffics in over two hundred cases and less than four hundred cases of eggs in any one 
week. 

C. A large dealer's license is required oh any person, firm or corporation who buys, sells or traf- 
fics in over four hundred cases in any one week. 

D. The annual fees for each type of dealer are: 


AN elk Cpe ie cae. te dramas: ce nenlerinnteey Shera A $10.00 
(2) pp MOAI 5 ...c..00540s05b-ornennpaddngnsded pnngn chsh engsroan tee Ne. RIES, ei cone Foto ye BOGL iy $25.00 
(8). Lear 7G sess. curnissevndsiaessdesseedibeeee adnan ccail-gs scam mae ae eet eae ne enn eee $50.00. 


E. For the purpose of this section a case shall consist of thirty dozen eggs. 

F. All licenses shall be conspicuously posted in the place of business to which they apply. ‘The 
license is subject to revocation by the inspectors for cause. All licenses issued prior to the effective 
date of the Egg Grading Act shall expire when the act becomes effective and thereafter all licenses 
are renewable annually on July 1 of each year and shall expire on June 80 of the succeeding year. 


History: 1953 Comp., § 54-2-21, enacted by Laws 
1963, ch. 138, § 12; 1973, ch. 116, § 10, 
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25-6-13. Additional violations. 


It is unlawful: 

A. for any person, with the exception of New Mexico egg producers, to sell eggs as a dealer 
unless such a person has obtained from the department a license to be issued at a price, varying 
according to the type of dealer; 

B. for a person to refuse to submit any eggs, containers, lot, load or display of eggs to the in- 
spection of any enforcement officer or to refuse to stop, at the request of any enforcement officer, 
any vehicle transporting eggs; or 

C. for a person having eggs marked in accordance with the delivery invoice to keep the eggs for 
such time or under such conditions after they are purchased so as to cause them to deteriorate to 
a lower grade or standard and then offer and expose them for sale under the mark of the original 
invoice grade or standard. 


History: 1953 Comp., § 54-2-22, enacted by Laws 
1963, ch. 138, § 13; 1973, ch. 116, § 11. 


25-6-14. Injunction. | 


In addition to the remedies provided in the Egg Grading Act, the department may apply to a 
district court for an injunction restraining any person from violating or continuing to violate any 
of the provisions of the Egg Grading Act or from failing or refusing to comply with any rule or 
regulation promulgated under that act. 


History: 1953 Comp., § 54-2-23, enacted by Laws > Cross references. — For injunctions, see Rule 1-066 
19638, ch. 188, § 14; 1973, ch. 116, § 12. NMRA. 


25-6-15. Seizure and holding of eggs. 


The department may seize or hold as evidence any container of eggs or all or any part of any 
pack, load, lot consignment or shipment of eggs packed, stored, delivered for shipment, loaded, 
transported or sold in violation of any provisions of the Egg Grading Act. 


' History: 1953 Comp., § 54-2-24, enacted by Laws 
1968, ch. 138, § 15; 1973, ch. 116, § 13. 


25-6-16. Penalties. 


A. Any person violating any provisions of the Egg Grading Act or any rule or regulation pro- 
mulgated by the board or their authorized inspectors is guilty of a misdemeanor and upon convic- 
tion thereof shall be imprisoned in the county jail for not more than ninety days, or shall be fined 
not more than one hundred dollars ($100), or both such fine and imprisonment in the discretion of 
the court. | ; 

B. The licenses of third and subsequent violators may be revoked by the board. 

C. In addition to all other fees prescribed by the Egg Grading Act, a penalty fee of ten percent 
shall be added for delinquent filing of any report or the delinquent paying of any inspection fee, 
and if the report and payment are not made within ten days of notification of delinquency, penalty 
shall be twenty-five percent of the inspection fee. Persons filing a false report shall be penalized 
fifty percent of the amount due for inspection fees. 


History: 1953 Comp., § 54-2-25, enacted by Laws 
1968, ch. 138, § 16. 
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ARTICLE 7 

Dairy Products 
Sec. Sec. 
25-7-1, Short title. 25-7-6. Adulterated or mislabeled products pitt BtOp-sale 
25-7-2. Definitions. ; orders. 
25-7-3, Administration and parisien of act, 25-7-7. Regulations, 
25-7-4. Standards for testing. 25-7-8. Penalty. 
25-7-5. Standards of milk and other dairy products, “ 


This act [25-7-1 to 25-7-8 NMSA 1978] may be cited as the "Dairy Act." 


History: 1953 Comp., § 52-1-30, enacted by Laws . ANNOTATIONS _ : 


1977, ch. 375, § 1. 
Cross references, — For provisions relating to raw Am. Jur. 2d, A.L.R. and CJS, references. — 35 Am. 


milk, see 25-8-1 NMSA 1978 et seq. ir te ae cu “s ei van ie 


25-7-2. Definitions. 


- As used in the Dairy Act: 

A. "board" means the board of regents of New Mexico state university; 

B. Separtment’ means the New Mexico department of agriculture; 

C. "person" means any individual, firm, partnership, corporation, society, association, trustee 
or company; 

D. "dairy product" means milk, whether fluid, dried, evaporated, stabilized, condensed or oth- 
erwise processed, cream, milk products, ice cream, frozen custard, French custard, ice milk, frozen 
dessert or any other food product principally derived from milk; 

E. "milk" means the whole, clean, lacteal secretion obtained by the complete milking of one or 
more healthy cows or goats, properly fed and kept, delivered from the dairy farm to any receiving 
or distributing establishment or factory within a reasonable time, excluding that obtained within 
fifteen days before and five days after calving or such longer period as may be necessary to render 
the milk practically colostrum free; 

F. "handler" or "processor" means a person other than a retailer whor receives or buys for roe 
or processes or manufactures milk or dairy products to be sold to others for consumption or resale, 
but does not include those persons engaged in the manufacture of soft-serve frozen desserts for 
sale directly to consumers; and 

G. "retailer" means any person who buys milk or dairy products and who resells the same to 
consumers without further processing or manufacturing thereof. 


, History: 1953 Comp., § 52-1-31, enacted by Laws 
1977, ch. 375, § 2, 


25-7-3. Administration and enforcement of act. 
The Dairy Act shall be administered and enforced by the board through the department. 


History: 1953 Comp., § 52-1-32, enacted by Laws 
1977, ch. 375, § 3. 
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25-7-4, Standards for testing. 


The board shall determine and prescribe the acceptable standards of equipment and methods to 
be employed in the testing or measuring of milk and dairy products to determine value, quantity 
or quality. 


History: 1953 Comp., § 52-1-33, enacted by Laws 
1977, ch. 375, § 4. 


25-7-5. Standards of milk and other dairy products. 


The board shall determine and prescribe the standards of physical and chemical composition 
or content for milk and dairy products as defined in the Dairy Act. The board may also determine 
what other food products, principally derived from milk, shall be classified as dairy products and 
establish standards for those products. 


History: 1953 Comp., § 52-1-34, enacted by Laws 
1977, ch. 375, § 5. 


25-7-6. Adulterated or mislabeled products and stop-sale orders. 


It is unlawful for any person to sell or offer for sale adulterated or mislabeled milk or dairy 
products. Milk or dairy products that contain any unwholesome substance or fail to conform in 
physical or chemical composition to the definitions or standards prescribed by the Dairy Act or 
by regulation of the board shall be deemed adulterated. Milk or dairy products as defined by the 
Dairy Act or by regulation of the board that are labeled with an identifying, name other. than 
those so defined, or bear a name that has been defined but contains a food product that does not 
conform in physical or chemical composition with the definition provided by the Dairy Act or 
regulation of the board, shall be deemed adulterated. Any milk or dairy product which contains 
a product differing in content from the product described on its label, or bears an identifying 
name other than those defined by the Dairy Act or by regulation of the board shall be deemed 
mislabeled. The department may issue and enforce a stop-sale order on any adulterated or mis- 
labeled product. 


History: 1953 Comp., § 52-1-35, enacted by Laws Cross references. — For provisions relating to adul- 
1977, ch. 375, § 6. terated or misbranded food ESmMrany: see 25-2-1 NMSA 
1978 et seq. 


25-7-7. Regulations. 


In order to enforce the Dairy Act, the board may prescribe and, after public hearing following 
due public notice, adopt regulations to carry out the provisions ‘of the Dairy Act. 


History: 1953 Comp., § 52-1-36, enacted by Laws 
1977, ch. 375, § 7. 


25-7-8. Penalty. 

Any person who violates any of the provisions of the Dairy Act or regulations promulgated by 
the board is guilty of a misdemeanor and may be fined not less than one hundred dollars ($100) 
nor more than five hundred dollars ($500). 


History: 1953 Comp., § 52-1-37, enacted by Laws 
1977, ch, 375, § 8. 
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ARTICLE 7A 
a) 
Dairy Products 

Sec. y Sec. 
25-7A-1, Short title. 25-7A-11. Misbranded dairy product. 
25-7A-2. Definitions. 25-7A-12, Manufacturing, packing: and processing per- 
25-7A-8. Prohibited acts. mits for certain classes of dairy products; 
25-7A-4, Power to enjoin violations. suspension; inspections. 
25-7A-5. Penalties; exceptions, 25-7A-13, Promulgating regulations governing the addi- 
25-7A-6. Detention of dairy products ata dairy establish- tion.of any, poisonous or deleterious sub- 

ment believed adulterated or misbranded; 7 stances in dairy products. 

condemnation; destruction or correction of 25-7A-14, False advertising. 

defect. 25-7A-15. Promulgating regulations; procedure. 
25-7A-7, Attorney general or district attorney to insti- 25-7A-16. Power to make inspections and secure samples 

tute prosecution; right to hearing before .... within dairy establishments. 

director prior to criminal prosecutions. 25-7A-17. Power of director to publish reports and dis- 
25-7A-8. Minor violations; warning authorized. seminate information. 
25-7A-9, Promulgation of definitions and standards by 25-7A-18. Cooperation. 

the board. 25-7A-19.. Scientific laboratory to serve as hosting labora- 
25-7A-10, Dairy products; adulterated. tory. 


25-7A-1. Short title. 


Sections 1 through 19 [25-7A-1 to,25-7A-19 NMSA 1978]: of this act may be cited as the "New 
Mexico Dairy Product Act". 


History: Laws 1993, ch. 188, 8 Ly | | art, IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., 


25-7A-2. Definitions. 


As used in the New Mexico Dairy Product Act: 

A. "advertisement" means all representations disseminated in any manner or by any means, 
other than by labeling, for the purpose of inducing, or that are likely to induce, directly or indi- 
rectly, the purchase of food; 

B, "board" means the board of regents of New Mexico state university; 

C,. "contaminated with filth" applies to any dairy product not securely protected from dust, dirt 
and, so far as may be necessary by all reasonable means, from all foreign or injurious contamina- 
tions, or any dairy product found to contain any dust, dirt, foreign or injurious contamination or 
infestation; the provisions shall be considered to include the manufacture, production, processing, 
packing, exposure, offer, possession and holding of any such dairy product and the Pubuines or 
applying of any such dairy product in the conduct of any dairy establishment; 

D. "dairy establishment" means a milk producing or milk processing facility; 

E. "dairy product" means milk, whether fluid, dried, evaporated, stabilized, condensed or oth- 
erwise processed, cream, milk products, ice cream, frozen custard, French custard, ice milk, frozen 
dessert or any other food product derived principally from milk; 

F. "department" means the New Mexico department of agriculture; 

G. "director" means the director of agriculture; 

H. "federal act" means the Federal Food, Drug and Cosmetic Act; 

I. . "immediate container" does not include package liners; 

J. -"label" means a display of written, printed or.graphic matter upon the immediate container 
of any dairy product. A requirement made by or under authority of the New. Mexico Dairy Product 
Act that any word, statement or other information appears on the label shall not be considered to 
be complied with unless such word, statement or other, information-also appears on-the outside 
container or wrapper, if any, of the retail package of such dairy product or is easily legible'through 
the outside container or wrapper; 
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K. "labeling" means all labels and other written, printed or graphic matter: 
(1) upon a dairy product or any of its containers or wrappers; or 
(2) accompanying such dairy product; 

L. "milk" means the whole, clean, lacteal secretion obtained by the complete milking of one’ or 
more healthy cows or goats, properly fed and kept, delivered from the dairy farm to any receiving 
or distributing establishment or factory within a reasonable time, excluding that obtained within 
fifteen days before or five days after calving or such longer sacar as may be necessary to render 
milk practically colostrum-free; and 

M.° "person" includes individual, partnership, corporation and association. 


History: Laws 1998, ch. 188, § 2. » Effective dates. — Laws 1993), ch. 188 contained no 


Cross references, — For the federal Food, Drug, and effective date provision, but, pursuant to N.M. Const., 
Cosmetic Act, see 42 U.S.C. § 301 et seq. ' art. IV, § 23, was effective June 18, 1993, 90 days after 


adjournment of the legislature. 


25-7A-3. Prohibited acts. 


~ The following acts and the causing of these acts within the state by any dairy establishment are 
prohibited: 

A. the manufacture, sale or delivery or holding or offering for sale of any dairy product that is 
adulterated or misbranded; 

B. the adulteration or misbranding of any dairy product; 

C. the receipt in commerce of any dairy product that is adulterated or misbranded and the 
delivery or proffered delivery of the adulterated or misbranded dairy product for pay or otherwise; 

D. the sale, delivery for sale, holding for sale or offering for sale of any article in violation of 
Section 12 [25-7A-12 NMSA 1978] of the New Mexico Dairy Product Act; — 

E. the dissemination of any false advertisement related to a dairy product; 

F. the refusal to permit entry or inspection or to permit the taking of a sample as authorized by 
Section 16 [25-7A-16 NMSA 1978] of the New Mexico Dairy Product Act; 

G. the giving of a guarantee or undertaking, which guarantee or undertaking is false,.except 
by a person who relied on a guarantee or undertaking to the same effect signed by and containing 
the name and address of the person residing in the state from whom he received the dairy product 
in good faith; 

H. ‘the removal or disposal of a detained or embargoed dairy product in violation of Section 6 
[25-7A-6 NMSA 1978] of the New Mexico Dairy Product Act: 

I. the alteration, mutilation, destruction, obliteration or removal of the whole or any part of the 
labeling of, or the doing of any other act with respect to, a dairy product if such act is done while 
the dairy product is held for sale and results in the dairy product being misbranded; and ~ 

J. forging, counterfeiting, simulating or falsely representing or without proper authority using 
any mark, stamp, tag, label or other identification device authorized or required by regulations 
promulgated under the provisions of the New Mexico Dairy Product Act. 


History: Laws 1998, ch. 188, § 3. art. IV, § 23, was effective June 18, 1008, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-4, Power to enjoin violations. | 


In addition to the other remedies provided in the New Mexico Dairy Product Act, the depart- 
ment is authorized to apply to the district court for, and such court shall have jurisdiction upon 
hearing and for such Gause shown to grant, a temporary or permanent injunction restraining any 
person from violating any provision of Section 3 [25-7A-3 NMSA 1978] of the New Mexico Dairy 
Product Act, irrespective of nthe there exists an adequate remedy at law. 


Yaa: Laws 1993, ch. 188, § 4. Effective dates. — Laws 1993, ch. 188 contained no 
/ ry effective date provision,, but, pursuant to N.M, Const., 
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art. IV, § 23, was effective June 18, 1993, 90 days after 
adjournment of the legislature. 


25-7A-5. Penalties; exceptions. 


A. The board shall establish a system of Pipa Pree penalties for vislations of the New 
Mexico Dairy Product Act. The administrative penalties may be assessed by the director in lieu of 
or in addition to other penalties provided by statute. In establishing the system of administrative 
penalties, the board, after public notice and public hearing, shall adopt regulations that meet 'the 
following minimum requirements: 

(1). the maximum amount of any administrative penalty shall not exceed one thousand 
dollars ($1,000) for any one violation of the New Mexico Dairy Product Act by any person; and* 

(2) violations for which administrative penalties may be assessed shall be clearly defined, 
along with a scale of administrative penalties relating the amount of the administrative penalty to 
the severity and frequency of the violation. 

B. No person shall be subject to the penalties of Subsection A of this section for having violated 
Subsection A or C of Section 3 [25-7A-3 NMSA 1978] of the New Mexico Dairy Product. Act if he 
establishes a guarantee or undertaking, signed by and containing the name and address of the 
person residing in the state from whom he received in good faith the dairy product, to the effect 
that such dairy product is not adulterated or misbranded within the meaning of the New Mexico 
Dairy Product Act, designating that act. 

C. No publisher, radio-broadcast licensee or agency or medium for the dissemination of an 
advertisement, except the manufacturer, packer, distributor or seller of the dairy product to which 
a false advertisement relates, shall be liable under this section by reason of the dissemination by 
him of such false advertisement unless he has refused, on.the request of the director, to furnish 
to the director the name and post office address of the manufacturer, packer, distributor, seller or 
advertising agency residing in the state who causes him to disseminate such advertisement. 


History: Laws 1998, ch. 188, § 5. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no ~ adjournment of the legislature. 
effective date provision, but, pursuant to. N.M. Const., 


25-7A-6. Detention of dairy products at a dairy establishment believed 
adulterated or misbranded; rondempatons destruction or 
correction of defect. 


A. Whenever the director finds or has probable cause to believe that any nb 9 product within 
a dairy establishment is adulterated or so misbranded as to be dangerous or fraudulent within the 
meaning of the New Mexico Dairy Product Act, he shall affix to such dairy product a tag or other 
appropriate marking giving notice that the dairy product is or is suspected of being adulterated or 
misbranded and has been detained or embargoed and warning all persons not to remove or dispose 
of the dairy product by sale or otherwise until permission for removal or disposal is given by the 
director or the court. It is unlawful for any person to.remove or dispose of the detained or embar- 
goed dairy product by sale or otherwise without such permission. 

B. When a dairy product detained or embargoed under Subsection A of this section has been 
found by the director to be adulterated or misbranded, he shall petition the judge of the district 
court in whose jurisdiction the dairy product is detained or embargoed for a libel for condemnation 
of the dairy product. When the director has found that a dairy product so detained or embargoed is 
not adulterated or misbranded, he shall remove the tag or other marking. 

C. Ifthe court finds that.a detained or embargoed dairy product.is adulterated or misbranded, 
the dairy product shall, after entry of the decree, be destroyed at the expense of the claimant of the 
dairy product under the supervision of the director, and all court costs and fees and storage and 
other proper expenses shall be taxed against the claimant of the dairy product or his agent; pro- 
vided that when the adulteration or misbranding can be corrected by proper labeling or processing 
of the dairy product, the court, after entry of the decree and after such costs, fees and expenses 
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have been paid and a good and sufficient bond, conditioned that the dairy product shall be so la- 
beled or processed, has been executed, may by order direct that the dairy product be delivered to 
the claimant for such labeling or processing under the supervision of the director. The expense of 
such supervision shall be paid by the claimant. The bond shall be returned to the claimant of the 
dairy product on representation to the court by the director that the dairy product is no longer in 
violation of the New Mexico Dairy Product Act and that the expenses of supervision have been 
paid. 

D. Whenever the director finds in any room, building or vehicle of transportation at a dairy 
establishment any dairy product that is unsound or contains any filthy, decomposed or putrid 
substance or that may be poisonous or deleterious to health or otherwise unsafe, the same being 
hereby declared to be a nuisance, he shall Soaicte tats or destroy the dairy product or in any other 
‘manner render it unsaleable as human food. 


History: Laws 1993, ch. 188, § 6. art. IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-7. Attorney general or district attorney to institute prosecution; 
right to hearing before director prior to criminal 
prosecutions. 


It is the duty of the attorney general or the various district attorneys of this state to whom 
the director reports any violation of the New Mexico Dairy Product Act to cause appropriate pro- 
ceedings to be instituted in the proper courts without delay and to be prosecuted in the manner 
required by law. Before any violation of the New Mexico Dairy Product Act is reported to any 
such district attorney for the institution of a criminal proceeding, the person against whom such 
proceeding is contemplated shall be given appropriate notice and an opportunity to present his 
views before the director, either orally or in writing, in person or by attorney with regard to the 
contemplated proceeding. 


History: Laws 1993, ch. 188, § 7. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-8. Minor violations; warning authorized. 


Nothing in the New Mexico Dairy Product Act shall be construed as requiring the director to re- 
port, for the institution of proceedings under the New Mexico Dairy Product Act, minor violations 
of that act whenever he believes that the public interest will be adequately served in the circum- 
stances by a suitable written notice or warning. . 


History: Laws 1993, ch. 188, § 8. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no — - adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const.,, 


25-7A-9. Promulgation of definitions and standards by the board. 


Whenever in the judgment of the board such action will promote honesty and fair dealing in 
the interest of consumers, the board shall after public hearing promulgate regulations fixing 
and establishing for any dairy product or class of dairy products a reasonable definition and 
standard of identity or reasonable standard of quality or fill of container or any combination of 
such requirements. In prescribing a definition and standard of identity for a dairy product or 
class of dairy products in which optional ingredients are permitted, the board shall, for the pur- 
pose of promoting honesty and fair dealing in the interest of consumers, designate the optional 
ingredients that shall be named on the label. The definitions and standards promulgated shall 
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conform so far as practicable to the definitions and standards promulgated under the SRCLaNety 
of the federal act. | tJ | 


History: Laws 1998, ch. 188, § 9. art. IV, § 23, was effective June 18, 1993, 90 x4 after 
Effective dates,.—,Laws 1993, ch..188 contained no. adjournment of the legislature. ) 
effective date provision, but, pursuant to N.M. Const., 


25-7A-10. Dairy products; adulterated. 


A dairy product shall be deemed to be ar eerated if: 

A. .it. bears or contains any poisonous or deleterious substance that may render it injurious to 
health, but, in case the substance is not an added substance, the dairy product shall not be consid- 
ered adulterated under this subsection if the quantity of the substance in the dairy product does 
not ordinarily render it injurious to health; 

B. it bears or contains any added poisonous or:added deleterious substance that is: witise fe 
within the meaning of Section 13 [25-7A-13 NMSA 1978] of the New Mexico Dairy Product Act; 

C. it consists in whole or in part of a diseased, contaminated, filthy, impure or infested ingredi- 
ent, putrid or decomposed substance or is otherwise unfit. for food; 

D. it has been produced, prepared, packed or held under unsanitary conditions whereby it may 
have been contaminated with filth or whereby it may have been rendered diseased, unwholesome 
or injurious to health; 

E. itis the product of a diseased animal or an animal that has died otherwise than by slaugh- 
ter or that has been fed upon the uncooked offal from a slaughterhouse; 

Fits container is composed 1 in whole or in part of any poisonous or deleterious substance that 
may render the contents injurious to health; 

G. any valuable constituent has been, in whole or in part, omitted or abstracted therefrom; 

H. any substance has been substituted wholly or in part therefor; 

I. damage or inferiority has been concealed in any manner; 

J. any substance has been added or mixed or packed therewith so as to increase its bulk or 
weight or reduce its quality or strength or make it appear better or of greater value than it is; or 

K. it bears or contains a coal-tar color other than one from a batch that has been certified un- 
der authority of the federal act. 


History: Laws 1993, ch. 188, § 10. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., ’ 


25-7A-11. Misbranded dairy product. 


A dairy product within a dairy establishment shall be deemed to be misbranded if: 

A. its labeling is false or misleading in any particular manner; 

B. _ it is offered for sale under the name of another dairy product; 

C. it is an imitation of another dairy product, unless its label bears, in type of, ihutirases size 
and prominence, the word "imitation" and, immediately thereafter, the name of the dairy product 
imitated; 

D. its container is so made, formed or filled as to be-misleading; 

E. in package form, unless it bears a label containing: & 

(1). the name and place of business of the manufacturer, packer or distributor; or 

(2) an accurate statement of the quantity of the contents in terms of weight, measure or 
numerical count; provided that under this paragraph reasonable variations shall be permitted'and 
exemptions as to small packages shall be established by regulations prescribed by the board; 

F. any word, statement or other information required by or under authority of the New Mexico 
Dairy Product Act to appear on the label or labeling is not prominently placed. with such conspicu- 
ousness, as compared with other words, statements, designs or devices in the labeling, and in such 
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terms as to render it likely to be read and understood by the ordinary individual under customary 
conditions of purchase and use; 

G. it purports to be or is represented as a dairy product for which a definition and standard of 
identity has been prescribed by regulations as provided by Section 9 [25-7A-9 NMSA 1978] of the 
New Mexico Dairy Product Act unless: 

(1) it conforms to such definition and standard; and 

(2) its label bears the name of the dairy product specified in the definition and standard 
and, insofar as may be required by such regulations, the common names of optional ingredients, 
other than spices, flavoring and coloring, present in such dairy product; 

H. it purports to be or is represented as: 

(1) adairy product for which a standard of quality has been prescribed by regulations as 
provided by Section 9 of the New Mexico Dairy Product Act and its quality falls below that stan- 
dard unless its label bears in such manner and form as the regulations specify a statement that it 
falls below the standard; or 

(2) a food for which a standard of fill of container has been prescribed by regulation as 
provided by Section 9 of the New Mexico Dairy Product Act and it falls below the standard of fill 
of container applicable to it, unless its label bears in such manner and form as the regulations 
specify a statement that it falls below the standard; 

I. it is not subject to the provisions of Subsection G of this section, unless it bears labeling 
clearly giving: 

(1) the common or usual name of the dairy product, if any; and 

(2) in case it is fabricated from two or more ingredients, the common or usual name of 
each ingredient, except that spices, flavorings and colorings, other than those sold as such, may 
be designated as spices, flavorings and colorings without naming each; provided that to the 
extent that compliance with the requirements of this paragraph is impracticable or results in 
deception or unfair competition, exemptions shall be established by regulations promulgated by 
the board; 

J. it purports to be or is represented for special dietary uses, unless its label bears such infor- 
mation concerning its vitamin, mineral and other dietary properties as the board determines to 
be, and by regulations prescribes as, necessary in order to fully inform purchasers as to its value 
for such uses; and 

K. it bears or contains any artificial flavoring, artificial coloring or chemical preservative, un- 
less it bears labeling stating that fact; provided that’ to the extent that compliance with the re- 
quirements of this subsection is impracticable, exemptions seh be established by regulations 
promulgated by the board. 


History: Laws 1998, ch. 188, § 11. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-12. Manufacturing, packing and processing permits for certain 
classes of dairy products; suspension; inspections. 


A. Whenever the board finds after investigation that the distribution in New Mexico of any 
class of dairy product may, by reason of contamination with microorganisms during manufac- 
ture, processing or packing in any locality, be injurious to health and that such injurious nature 
cannot be adequately determined after the dairy product has entered commerce, it then and 
in such case only shall promulgate regulations providing for the issuance, by the director to 
manufacturers, processors or packers of such class of dairy product in such locality, of permits 
to which shall be attached such conditions governing the manufacture, processing or packing 
of such class of dairy product for such temporary period of time as may be necessary to protect 
the public health, and after the effective date of the regulations and during the temporary pe- 
riod, no dairy establishment shall introduce or deliver for introduction into commerce any such 
dairy product manufactured, processed or packed by any such manufacturer, processor or packer 
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unless the manufacturer, processor. or packer holds a permit issued by the director as provided 
by such regulations. 

B.. The director is authorized to suspend immediately upon notice any permit sdateed under au- 
thority of this section if it is found that any of the conditions of the permit have been violated. The 
holder of a permit so suspended shall be privileged at any time to apply for the reinstatement of 
the permit, and the director shall, immediately after prompt hearing and. an inspection of the es- 
tablishment, reinstate the permit if it is found that adequate measures have been taken to comply 
with and maintain the conditions of the permit as originally issued or as amended. 

C. The director shall have access to. any factory or establishment, the operator of which holtta 
a permit from the director, for the purpose of ascertaining whether or not the conditions of the 
permit are being complied with, and denial of access for inspection:shall:-be ground for suspension 
of the permit until access is freely given ¥e the Sh ret 


History: Laws 1993, ch. 188, § 12. nie IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates, — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-13. Promulgating regulations governing the addition of any 
| poisonous or deleterious substances in dairy products. 


Any poisonous or deleterious substance added to any dairy product, except.where the substance 
is required in production or cannot be avoided by good manufacturing practice, shall be deemed 
to be unsafe for purposes of the application of Subsection B of Section 10 [25-7A-10 NMSA 1978] 
of the New Mexico Dairy Product Act; but when the substance is required or cannot be avoided, 
the hoard shall promulgate regulations limiting the quantity therein or thereon to such extent 
as the board finds necessary for the protection of public health, and any quantity exceeding the 
limits so fixed shall also be deemed to be unsafe for purposes of the application of Subsection B.of 
Section 10 of the New Mexico Dairy, Product Act. While such a regulation is in effect limiting the 
quantity of any such substance in the case of any dairy product, the dairy product shall not, by 
reason of bearing or containing any added amount of the substance, be considered to be adulter- 
ated within the meaning of Subsection A of Section 10 of the New Mexico Dairy Product Act. In 
determining the quantity of the added substance to be tolerated in or on different dairy products, 
the board shall take into account the extent.to which the use of the substance is required or cannot 
be avoided in the production of each diary product and the other ways in which the consumer may 
be affected by the same or other poisonous or deleterious substances. 


History: Laws 1993, ch. 188, § 18. art. IV, § 23, was effective June 18, 1993, 90 as after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-14, False advertising. 


A. An advertisement ofa dairy product is deemed to be false if it is false or misleading in any 
particular manner. 

B. Ifa dairy product is alleged to be misbranded because the labeling i is misleading or if an adver- 
tisement is alleged to be false because it is misleading, then in determining whether the labeling or 
advertisement is misleading, there shall be taken into account, among other things, not only represen- 
tations made or suggested by statement, word, design, device, sound or in any combination thereof, but. 
also the extent to which the labeling or advertisement fails to reveal facts material in the light of such 
representations or material with respect to consequences that may result from the use of the dairy 
product to which the labeling or advertisement relates under the conditions of use prescribed in the 
labeling or advertisement thereof or under such conditions of use as are customary or usual. 


History: Laws 1998, ch. 188, § 14. ; , _ art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no ’ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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25-7A-15. Promulgating regulations; procedure. 


The authority to promulgate regulations after public hearing for the efficient enforcement of the 
New Mexico Dairy Product Act is vested in the board. The board is authorized to make the regula- 
tions promulgated under the federal act. 


History: Laws 1993, ch. 188,§ 15. | _/ art. IV,:§ 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7A-16. Power to make inspections and secure samples within dairy . 
establishments. | 


The director shall have free access at all reasonable hours to any dairy establishment in which 
dairy products are manufactured, processed, packed or held for introduction into commerce or to 
enter any vehicle being used to transport or hold such dairy products in commerce for the purpose: 

A. of inspecting the dairy establishment or vehicle to determine if any provision of the New 
Mexico Dairy Product Act is being violated; and 

B. to secure samples or specimens of any dairy product after paying or offering to pay for the 
sample. The director may make or cause to be made examinations of samples secured under the 
provisions of this section to determine whether any provision of the New Mexico Dairy Product Act 
is being violated. 


History: Laws 1998, ch. 188, § 16. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., } 


25-7A-17. Power of.director to publish reports and. disseminate 
information. 


A.. The director may cause to be published | from ts to time reports summarizing all judg- 
ments, decrees and court orders that have been rendered under the New Mexico Dairy Product 
Act, including the nature of the charge and the disposition of the charge. 

B. The director may also cause to be disseminated such:information regarding dairy products 
as he deems necessary in the interest of public health and the protection of the consumer against 
fraud. Nothing in this section shall be construed to prohibit the director from eollecting, seporting 
and illustrating the results of his investigations. 


History: Laws 1993, ch. 188, § 17. ©. O° art. IV, § 28,-was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no — .,,..adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., 


25-7A-18. Cooperation. 


The department may cooperate, receive grants-in-aid and enter into cooperative agreements with any 
agency of the federal government, of this state or its subdivisions, or with any agency of another state. 


History: Laws 1993, ch. 188, § 18, , | art. IV,'§ 23,:was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const. — , 


25-7A-19. Scientific laboratory to serve as testing laboratory. 


The scientific laboratory division of the department of health shall serve as the testing labora- 
tory for samples collected for examination PUrsUaDh | to the provisions of the New Mexico Dairy 
Product Act. 
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History: Laws 1993, ch. 188,819. — ; art. IV, § 23, was effective June 18, 1993, 90 days after 

Effective dates. — Laws 19938, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 

ARTICLE 7B 
Dairy Establishment Sanitation 

Sec. Sec. 
25-7B-1. Short title. 25-7B-7. Inspection by department. 
25-7B-2. Purpose. 25-7B-8. Immediate suspension of permit by, depart- 
25-7B-3. ‘Definitions. “ment, 
25-7B-4. Board; regulations; department; powers and duties. 25-7B-9, Judicial review of department actions. 
25-7B-5. Department; powers and duties. 25-7B-10. Enforcement; administrative penalties. 
25-7B-6. Permits; permit required; application; revoca- 25-7B-11.. Disease control. 


tion; suspension. 


25-7B-1. Short title. 


Sections 20 through 30 [25-7B-1 to 25- 7B-11 NMSA 1978] of this act may be given as the "Dairy 
Establishment Sanitation Act", 


History: Laws 1998, ch. 188, § 20. art. IV, § 23, was effective June 18, 1998, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7B-2. Purpose. 


The purpose of the Dairy Establishment Sanitation Act is to protect the public health by estab- 
lishing standards and provisions for the regulation of dairy establishments and by appropriate 
delegations of authority to the department to adopt and enforce: regulations covering the envi- 
ronmental health aspects of dairy establishments to assure that consumers are not exposed to 
adverse environmental health conditions arising out of the operations of dairy establishments. 


History: Laws 1998, ch. 188, § 21. art. IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates, — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7B-3. Definitions. 


As used in the Dairy Establishment Sanitation Act: 

A. "board" means the board of regents of New Mexico state university; 

B. "dairy establishment" means a milk producing or milk processing facility; 

C. "dairy product" means milk, whether fluid, dried, evaporated, stabilized, condensed or oth- 
erwise processed, cream, milk products, ice cream, frozen custard, French custard, ice milk, frozen 
dessert or any other food product derived principally from milk; 

D. "department" means the New Mexico department of agriculture; 

E. "director" means the director of agriculture; 

F. "milk" means the whole, clean, lacteal secretion obtained by the complete milking of one or 
more healthy cows or goats, properly fed and kept, delivered from the dairy farm to any receiving 
or distributing establishment or factory within a reasonable time, excluding that obtained within 
fifteen days before or five days after calving or such longer period as may be necessary to render 
milk practically colostrum-free; and 

G. "person" includes an individual, partnership, corporation and association. 


History: Laws 1993, ch. 188, § 22, art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no -adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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25-7B-4 DAIRY ESTABLISHMENT SANITATION 25-7B-6 


25-7B-4. Board; regulations; department; powers and duties. 


The board shall promulgate procedural and substantive regulations to provide: 

A. for the preparation of dairy products at dairy establishments in a manner safe for human 
consumption, free from adulteration, spoilage, contamination and unwholesomeness. The regula- 
tions shall provide for: 

(1) disease control; 

(2) employee hygiene and sanitation at dairy establishments; 

(3) dairy establishment premises sanitation; 

(4) all aspects of dairy establishment construction relating to sanitation; 

(5) control of pests and infestation by pests at dairy establishments; 

(6) lavatory and toilet facility placement and sanitation at dairy establishments; 

(7) lavatory hygiene at dairy establishments; 

(8) dairy equipment and utensil design and construction at dairy establishments; 

(9) dairy equipment and utensil storage and handling at dairy éstablishments; 

(10) dairy establishment ventilation; and 

(11) any other facet of dairy establishment operations that reasonably may be considered 
to pose an existing or potential hazard to the health of the consuming public; 

B. (the issuance, suspension and revocation of permits required under the Dairy Establishment 
Sanitation Act, which regulations shall provide for prior notice to and a hearing for any applicant 
for or holder of a permit when the department-proposed action is to deny an application for or 
suspend or revoke a permit, except in those specified instances under the provisions of the Dairy 
Establishment Sanitation Act when the department is authorized to take any of the foregoing ac- 
tions without prior notice and hearing; 

C. establishing requirements for inspections of dairy establishments, which shall include pro- 
visions for inspections at a frequency of at least once every twelve months; and 

D. for permitting fees for permits issued pursuant to the Dairy Establishment Sanitation Act. 


History: Laws 1993, ch. 188, § 23. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7B-5. Department; powers and duties. 


A. The department,is authorized and has the duty to execute any provisions of the Dairy Es- 
tablishment Sanitation Act delegated to it under that act and specifically is directed to administer 
and enforce the provisions of regulations adopted pursuant to that act. 

B. The director may appoint an advisory council composed of dairy experts to assist in carrying 
out the objectives of the Dairy Establishment Sanitation Act. 


History: Laws 1993, ch. 188, § 24. art. IV, § 23, was effective June 18, 1993, 90 days after 
. Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7B-6. Permits; permit required; application; revocation; suspension. 


A. No person may operate a dairy establishment unless he possesses a valid and unsuspended 
permit issued by the department in accordance with the Dairy Establishment Sanitation Act and 
the regulations adopted pursuant to that act. The permit shall be posted in a conspicuous place 
within the dairy establishment. No person may display a permit unless it has been issued to him 
by the department and has not been revoked and is not under suspension. 

B. Any person desiring to operate a dairy establishment shall apply to the department for the 
issuance of a permit. Applications shall be made in a form and in accordance with procedures es- 
tablished by regulations of the department. The department shall issue a permit to any applicant 
that complies with the regulations of the department covering the issuance of permits and who 
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25-7B-7 ,» FOOD 25-7B-9 


demonstrates to the satisfaction of the department his ability to comply with‘all the provisions of 
the Dairy Establishment Sanitation Act and all regulations of the department. 

C. The department shall promulgate regulations for the revocation or suspension of permits 
for those dairy establishments that fail to come into compliance with a provision of the Dairy Es- 
tablishment Sanitation Act or regulation promulgated pursuant to that act. The hearing officer 
shall not be any person previously involved in the suspension or revocation action. No inspection 
made more than twenty-four months prior to the eal recent Hye inspection af be used as a 
basis for suspension or revocation. 


History: Laws 1999, ch. 188, § 25. art. IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., 


25-7B-7. Inspection by department. 


A. The department shall inspect dairy astablianienks to iatestce compliance or lack of com- 
pliance with the Dairy Establishment Sanitation Act and regulations of the department. The pro- 
cedures for inspection shall be in-accordance with regulations of the department. Upon request 
by the department to a dairy establishment operator or to his employee or agent, he shall permit 
the department official, upon proper identification, to enter the premises, inspect all parts of the 
premises and inspect and copy any records of purchases by the dairy establishment. The operator 
or his employee or agent shall be given an opportunity to accompany the department official on 
his inspection and, as soon as possible after the inspection, a report of the inspection shall be fur- 
nished to him. Refusal to allow an inspection of a dairy establishment is grounds for revocation of 
the permit)of the operator; provided that the sharable official has tendered proper identification 
prior to the refusal. 

‘B.. During an inspection, the department may take oisibban of dairy products and other sub- 
stances found on the premises of a dairy establishment for the purpose of determining compliance 
with provisions of the Dairy Establishment Sanitation Act and regulations of the department:: 


History: Laws 1998, ch, 188, § 26. art. IV, § 28, was effective June 18, 1998, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const, 


25-7B-8. Immediate suspension of permit by department. 


The department may suspend a permit immediately without prior notice to the holder of the 
permit if it determines, after inspection, that conditions within a dairy establishment present 
a substantial danger of illness, serious physical, harm:or death to consumers who might use the 
products of the dairy establishment. A suspension action taken under this section is effective when 
communicated to the dairy establishment operator or any employee or agent of the operator who 
is in charge of the premises involved. If there is no designated employee or agent in charge of the 
premises, communication to any employee physically present on the premises is sufficient commu- 

nication to make the suspension effective, 


History: Laws 1998, ch. 188, § 27. ut art. IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no. adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const, 


25-7B-9. Judicial review of department actions. 


Any person to whom the department denies a permit or whose permit is suspended or revoked 
by the department may appeal to the district court. pursuant to the penyigions of Section 39-3-1.1 
NMSA 1978. , | 
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25-7B-10 RAW MILK 25-8-1 


History: Laws 1993, ch. 188, § 28; 1998, ch. 55, § 36; The 1998 amendment, effective September 1, 1998, 
1999, ch. 265, § 38. rewrote this section to the extent that a detailed compari- 
The 1999 amendment, effective July 1, 1999, substi- son is impracticable. 


tuted "Section 39-3-1.1" for "Section 12-8A-1". 


25-7B-10. Enforcement; administrative penalties. 


A. The department may seek relief in district court to enjoin the operation of any dairy estab- 
lishment not complying with the Dairy Establishment Sanitation Act or any regulation adopted 
under that act. | 

B. The board shall establish a system of administrative penalties for violations of the Dairy Es- 
tablishment Sanitation Act. The administrative penalties may be assessed by the director in lieu 
of or in addition to other penalties provided by statute. In establishing the system of administra- 
tive penalties, the board, after public notice and public hearing, shall adopt regulations that meet 
the following minimum requirements: 

(1) the maximum amount of any administrative penalty shall not exceed one thousand 
dollars ($1,000) for any one violation of the Dairy Establishment Sanitation Act by any person; 
and 

(2) violations for which administrative penalties may be assessed shall be clearly defined, 
along with a scale of administrative penalties relating the amount of the administrative penalty to 
the severity and frequency of the violation. 


History: Laws 1993, ch. 188, § 29. art. IV, § 23, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


25-7B-11. Disease control. 


The department shall promulgate regulations to ensure that a person with a disease that can 
reasonably be expected to be transmitted to other persons shall not work in a dairy establishment. 


History: Laws 1998, ch. 188, § 30. art. IV, § 28, was effective June 18, 1993, 90 days after 
Effective dates. — Laws 1993, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
Raw Milk 
Sec. Sec. 
25-8-1. Raw milk sold at retail; standards. 25-8-3. Penalty; civil. 


25-8-2. Enforcement. 


25-8-1. Raw milk sold at retail; standards. 


Raw milk sold by a retailer must meet all standards established by the board of regents of New 
Mexico state university and the environmental improvement agency for the retail sale of grade A 
raw milk and in addition shall: 

A. contain no more than twenty thousand bacteria per milliliter; 

B. contain no more than fifty coliform bacteria per milliliter; and 

C. within two hours after completion of milking, be cooled to a temperature of forty-five de- 
grees fahrenheit or less and maintained at that temperature until sold to the consumer. 


History: 1953 Comp., § 52-2-18, enacted by Laws ANNOTATIONS 


1977, ch, 270, § 1. 
Cross references; — For provisions relating to dairy Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 


7. Jur. 2d Food §§ 47 to 53. 
preductay pageiee LN MEO I8 et aed, 36A CJS, Food §§ 12(8), 13, 14(1), 14(2), 15. 
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25-8-2 FOOD: 25-9:5 


258-2. Enforcement. 


If, as a result of investigation, the environmental improvement agency finds that any person is — 
violating any provision of Section 1 [25-8-1 NMSA 1978] of this act [25-8-1 to 25-8-3 NMSA 1978], 
or any regulation issued thereunder, the agency may bring an action for injunctive or other appro- 
priate relief in the district court for the county in which the violation is occurring, or in the district 
court for Santa Fe county. 


History: 1953 Comp., § 52-2-19, enacted by Laws 
1977, ch. 270, § 2. 


25-8-3. Penalty; civil. 


Any person who violates any provision of Section 1 [25-8-1 NMSA 1978] of this act [25-8-1 to 25- 
8-3 NMSA 1978] or any regulation issued thereunder is liable to a civil penalty not to exceed one 
hundred dollars ($100) for each violation, 


History: 1953 Comp., § 52-2-20, enacted by Laws 


1977, ch. 270, § 3. 
ARTICLE 9 
Imitation Honey. 
Sec. Sec. 
25-9-1. Repealed. 25-9-4. Repealed. 
25-9-2. Repealed. 25-9-5. Repealed. 


25-9-3. Repealed. 


25-9-1. Repealed. 
Repeals. — Laws 2005, ch.,145 repealed 25-9-1 NMSA 2005, For provisions of former section, see the 2004 NMSA 


1978, as enacted by Laws 1977, ch. 248, § 1, relating to the 1978 on NMOneSource,com. 
short title of the Imitation Honey Act, effective June 17, 


25-9-2. Repealed. 


Repeals. — Laws 2005, ch. 145 repealed 25-9-2 NMSA definitions, effective June 17, 2005. For provisions of former 
1978, as enacted by Laws 1977, ch. 243, § 2, relating to section, see the 2004 NMSA 1978 on NMOneSource.com. 


25-9-3. Repealed. 


Repeals. — Laws 2005, ch. 145 repealed 25-9-3 NMSA honey, effective June 17, 2005. For provisions of former 
1978, as enacted by Laws 1977, ch. 248, § 3, relating to section, see the 2004 NMSA 1978 on NMOneSource.com. 
unlawful labeling, advertising or selling of products as 


25-9-4. Repealed. 


Repeals. — Laws 2005, ch. 145 repealed 25-9-4 NMSA .._ former. section, see the 2004 NMSA 1978 on NMOne 
1978, as enacted by Laws 1977, ch. 243, § 4, relating to Source.com. 
enforcement, effective June 17, 2005. For provisions of 


25-9-5. Repealed. 


Repeals. — Laws 2005, ch. 145 repealed 25-9-5 NMSA penalties, effective June 17, 2005. For provisions of former 
1978, as enacted by Laws 1977, ch. 243, § 5, relating to section, see the 2004 NMSA 1978 on NMOneSource.com. 
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25-10-1 PINON NUTS 25-10-4 


ARTICLE 10 


! Pinon Nuts 


Sec. ' “Sec. , 

25-10-1. Short title. 25-10-3.. Enforcement. 

25-10-2, Unlawful labeling, advertising or selling of 25-10-4. Genetic research program matiated: 
products as pinon nuts. 25-10-5. Penalty. 


25-10-1. Short title. 
This act [25-10-1 to,.25-10-5 NMSA 1978] may be cited as the "Pinon Nut Act". 


History: Laws 1987, ch. 43, § 1. 


25-10-2. Unlawful labeling, advertising or selling of products as pinon 
nuts. 


A. It is unlawful for any person to package any product and label the product as pinon nuts 
or as containing pinon nuts or to use the words pinon nuts in any prominent location on the label 
of such product or to advertise, sell or offer for sale any product which is labeled pinon nuts or as 
containing pinon nuts unless the product consists of pinon nuts or uses pinon nuts as an ingredi- 
ent in the product. 

B. As used in this section, "pinon nuts" means the edible nut which is the product of the pinon 
tree, scientifically known as genus "pinus", subgenus "strobus", section "parrya", subsection "cem- 
broides". on 


History: Laws 1987, ch. 43, § 2; 1998, ch. 299, § 1. pinus edulis and pinus monophylla" at the end of Subsec- 
The 1993 amendment, effective April 7, 1993; sub- tion B and made minor stylistic changes. 
stituted the language beginning "genus 'pinus" for "the 


25-10-3. Enforcement. 


A. The board of regents of New Mexico state university shall enforce and administer the Pinon 
Nut Act through the New Mexico department of agriculture. The board shall have the wr tp to 
promulgate regulations necessary for the enforcement of the Pinon Nut Act, 

B. The department through its authorized inspectors or agents is authorized to: © 

(1) audit the purchase and sales records of any person, firm or corporation dealing with 
pinon nut sales; and 

(2) enter, on any business day during the usual hours.of business, any store, market. or any 
other business or place where pinon nuts are sold or offered for sale under the provisions of the 
Pinon Nut Act in this state. 


History: Laws 1987, ch. 43, § 3; 1998, ch. 299, § 2, The 1993 amendment, effective April 7, 1993, desig- 
nated the formerly undesignated provision as Subsection 
A and added Subsection B. 


25-10-4. Genetic research program initiated. 


New Mexico state university shall: 

A. devote an appropriate portion of its funding for the purpose of initiating a program of ge- 
netic research and procedures for developing a seed source for faster growing pinon trees suitable 
to New Mexico's climate; 

B. study methods to prevent and control diseases that threaten the pinon trees in this:state; 

C. conduct and publish a nutritional analysis of pinon nuts; 
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25-10-5 » FOOD 25-11-2 

D. research and recommend storage methods for both shelled and unshelled nuts for periods 
of up to three years; 

E. recommend packaging methods for shelled nuts to preserve freshness; 

F. conduct a marketing study to define the potential of exploiting the state's present wild- 
growing pinon nut crop resource both for in-state consumption and for out-of-state export; 

G. conduct research in the development of mechanical means for harvesting pinon nuts from 
wild trees that will not cause damage to the trees or their surroundings and mechanical means for 
shelling the pinon nuts; and 

H. report annually to the legislature regarding the amount of funding it is devoting and ex- 
pending for the research, development and marketing programs called for in this section, the fund- 
ing being devoted to and expended for other agricultural, range, forestry and land stewardship 
programs and the progress being made towards fulfilling the research, development and market- 


ing programs called for in this section. 


History: Laws 1987, ch. 48, § 4; 1993, ch. 299, § 3. 


25-10-5. Penalty. 


The 1993 amendment, effective April 7, 1993, rewrote 
this section to the extent that. a detailed comparison is im- 
practicable. » 


Any person who violates the provisions of the Pinon Nut Act or any regulation promulgated pur- 
suant to that act is guilty of a misdemeanor and each violation shall constitute a separate offense. 


History: Laws 1987, ch. 43, § 5. 


Cross references. — For sentencing for misdemean- 
ors, see 31-19-1 NMSA 1978. 


ARTICLE 11 
New Mexico Chile Advertising 


Sec. 

25-11-1. Short title. 

25-11-2. Definitions. 

25-11-3. Unlawful advertising, labeling or selling of non- 
New Mexico chile. 


25-11-1. Short title. 


Sec. 
25-11-4. Administration; audit; inspection. 
25-11-5. Injunction. 


Chapter 25, Article 11 NMSA 1978 may be cited as the "New Mexico Chile Advertising Act". 


History: Laws 2011, ch. 57, § 1; 2018, ch. 85, § 1; 
2013, ch, 211, § 1. 

The 2013 amendment, effective July 1, 2018, added 
the NMSA chapter and article for the New Mexico Chile 
Advertising Act; and at the beginning of the sentence, 


25-11-2. Definitions. 


deleted "This act" and added "Chapter 25, Article 11 
NMSA 1978". 

Laws 2013, ch. 85, § 1 and Laws 2018, ch. 211, $1, both 
effective July dis 2013, enacted identical amendments to 
this section, The section was set out as amended by Laws 
20138, ch. 211,'§ 1. See 12-1-8 NMSA 1978, 


As used in the New Mexico Chile Advertising Act: ' 
A. "board" means the board of regents of New Mexico state university; and 
B, "chile pepper" means the fruit from Capsicum annuum. 


History: Laws 2011, ch. 57, § 2. 
Effective dates. — Laws 2011, ch. 57 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 17, 2011, 90 days after the 
adjournment of the legislature. 
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25-12-3 NEW MEXICO CHILE ADVERTISING 25-11-4 


25-11-3. Unlawful advertising, labeling or selling of non-New Mexico 
chile. 


A. .Itis unlawful for a person to: ; 

(1) knowingly advertise, describe, label or offer for sale chile peppers as New Mexico chile, 
or to advertise, describe, label or offer for sale a product as containing New Mexico chile, unless the 
chile peppers or chile peppers in the product were grown in New Mexico; or 

(2) knowingly advertise, describe, label or offer for sale chile peppers, or a product contain- 
ing chile peppers, using the name of any city, town, county, village, pueblo, mountain, river or other 
geographic feature or features located in New Mexico in a misleading or deceptive manner that 
states or reasonably implies that the chile peppers are, or the product contains, New Mexico chile, 
unless the chile peppers or chile peppers in the product were grown in New Mexico. 

B. The prohibitions in this section do not apply to a person whose business name, brand name 
or trademark was used in advertising, product descriptions, labels or offers for sale and was estab- 
lished prior to the effective date of the New Mexico Chile Advertising Act; provided that, on and 
after July 1, 2013, the person, in all advertising, descriptions and labels containing that business 
name, brand name or trademark, shall include in a prominent location and in a prominent type- 
face a disclaimer stating "NOT GROWN IN NEW MEXICO" if the product contains chile peppers 
that were not grown in New Mexico. 

C. The prohibitions in this section do not apply to a restaurant that describes a menu item us- 
ing a geographic name provided for in Paragraph (2) of Subsection A of this section; provided that 
the origin of any chile in the menu item is not misrepresented. 


History: Laws 2011, ch. 57, § 3; 2013, ch. 85, § 2; Laws 2018, ch, 85, § 2 and Laws 20138, ch. 211, § 2, both 
2018,ch.211,§2. . effective July 1, 2018, enacted identical amendments to 

The 2013 amendment, effective July 1, 2013, ex- this section. The section was set out as amended by Laws 
panded violations of the act; provided exceptions to the 2018, ch, 211, § 2, See 12-1-8 NMSA 1978. 


application of the act; and added Paragraph (2) of Subsec- 
tion A and Subsections B and C, 


25-11-4. Administration; audit; inspection. 


A. The board may: | 

(1) enforce and administer the New Mexico Chile Advertising Act through the New Mexico 
department of agriculture; and 

(2) promulgate rules, in consultation with the New Mexico chile industry, necessary for 
the administration of the New Mexico Chile Advertising Act. 

B. Sales of twenty thousand pounds or less of chile peppers per calendar year by the person 
that grew the chile peppers are exempt from any recordkeeping requirement that the board may 
establish by rule. For the purposes of this subsection, "farmers' market" means a physical retail 
market open to the public at which farmers sell produce. 

C. The New Mexico department of agriculture through its authorized inspectors or agents is 
authorized to: 

(1) audit the purchase and sales records of a person dealing with the sale of chile peppers 
or products containing chile peppers that are advertised, described, labeled or offered for sale as 
New Mexico chile; 

(2) enter, on a business day during the usual hours of business, a store, market or other 
business or place for the limited purpose of inspecting the establishment's records related to chile 
peppers or products containing chile peppers being advertised, described, labeled or offered for 
sale as New Mexico chile or as containing New Mexico chile; and 

(3) issue stop-sale, use or removal orders with respect to any violation of the New Mexico 
Chile Advertising Act. 


History: Laws 2011, ch. 57, § 4; 2013, ch. 85, § 3; to this section that can be reconciled, Pursuant to 12- 

2018, ch. 211, § 3. 1-8 NMSA 1978, Laws 2018, ch. 211, § 8, which was last 

2013 Multiple Amendments. — Laws 2013, ch. 85, § 3 signed by the governor, is set out above and incorporates 

and Laws 2013, ch. 211, § 3 enacted different amendments both amendments, The amendments enacted by Laws 
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2018, ch. 85, § 8 and Laws 20138, ch. 211; § 3 are deseribed Paragraph (3) of Subsection A, which authorized the 


below. To view the session laws in their entirety, see the board to issue cease and desist orders; added Subsection 
2013 session laws on NMOneSource.com. B; and added Paragraph (8) of Subsection C. 

The nature of the difference between the amendments Laws 2013, ch. 85, § 3, effective July 1, 2013, eliminated © 
is that Laws 20138, ch. 211, § 8 defined "farmers' market" the authority of the board to issue cease and desist orders; 
in Subsection B and Laws 20138, ch..85,; §5 did not, ni authorized the department of agriculture to issue stop- 

Laws 2018, ch. 211, § 3, effective July 1, 2013, elimi- sale, use or removal orders; provided exemptions from 
nated the authority of the board to issue cease and de- record keeping requirements; deleted former Paragraph 
sist orders; authorized the department of agriculture to (8) of Subsection A, which*authorized the board to issue 
issue, stop-sale, use or removal, orders; provided exemp- cease and desist orders; added Subsection B; and added 
tions from record keeping requirements; deleted former Paragraph (3) of Subsection C, 


25-11-5. Injunction. 


In addition to any other remedy under law, the board may apply to the district court for an in- 
junction, and the district court may issue a temporary or permanent injunction, or both, restrain- 
ing any person from violating or continuing to violate any of the provisions of the New Mexico 
Chile Advertising Act or any rule promulgated pursuant to that act by the board. In issuing an 
injunction on the application of the board, the court shall not require a bond. 


History: Laws 2011, ch. 57, § 5. art. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 57 contained no adjournment of the ocd raph pl 
effective date provision, but, pursuant: to: N,M.:Const,, 
Homemade Food 
Sec. Sec, 
25-12-1, Short title. 25-12-4. Interpretation of act; consultations. 
25-12-2. Definitions. 25-12-5, State preemption. 


25-12-3. Homemade food items; licensing, permitting, in- 
spection and labeling exemptions; require- 
ments; investigations. 


25-12-1. Short title. 


Sections 1 through 5 [25-12-1 to 25-12-65 NMSA 1978] of this act may be cited as the "Homemade 
Food Act". 


History: Laws 2021, ch. 98, § 1. | Effective dates. — Laws 2021, ch. 98, § 9 made Laws 
* “sib. ch. 98, § 1 effective July 1, 2021. 


25-12-2. Definitions. 


As used in the Homemade Food Act: 

A, "department" means the department of environment; provided that when a class A county 
and a home rule municipality that have established a combined local health department pursuant 
to the Joint Powers Agreements Act [11-1-1 to 11-1-7 NMSA 1978] for the purpose of local health 
regulation, "department" means the combined local health department; 

B. "homemade food item" means a food item or non- -alcoholic beverage that is produced at the 
private farm, ranch or residence of a processor, including homemade food items that, are. packaged 
at the processor's private farm, ranch or residence; 

C. "label" means a display of written, printed or graphic matter upon the immediate container 
of any article; 

D. "not time and temperature control" refers to food items that do not require time and tem- 
perature control to ensure safety; 

KE; "person" includes an individual, partnership, corporation and association; 
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F. "processor" means a person who produces a homemade food item; 

G. "seller" means a person who sells a not-time-and-temperature-control homemade food item 
to a consumer; 

H. "time and temperature control" means a control sig rincinioor de for certain foods to ensure 
safety and limit pathogenic microorganism growth; and 

I. «"to produce" means to prepare a homemade food item by baking, cooking, cutting, dehydrat- 
ing, drying, fermenting, growing, mixing, preserving, raising or other process designated by the 
environmental improvement board by rule. 


History: Laws 2021, ch. 98, § 2. Effective dates. — Laws 2021, ch. 98, § 9 made Laws 
2021, ch. 98, § 2 effective July 1, 2021. 


25-12-38. Homemade food items; licensing, permitting, inspection and 
labeling exemptions; requirements; investigations. 


A. The production and sale of homemade food items shall be regulated pursuant to the provi- 
sions of the Homemade Food Act and are exempt from other requirements pursuant to the Food 
Service Sanitation Act [Chapter 25, Article 1 NMSA 1978 ] and the New Mexico Food Act [25-2-1 
to 25-2-19 and 25-2-20 NMSA 1978]; provided that: | 

(1) the food items are not-time-and-temperature-control food items; 

(2) the seller sells directly to consumers within the state, including at farmers' markets, at 
festivals, on the internet, at roadside stands, at the seller’ s home for pick-up or delivery or through 
mail delivery; — 

(3) theseller completes a food handler certification course approved by the éartthient 

(4) the seller maintains a sanitary kitchen, practices good hygiene, protects the kitchen 
from rodents and pests and keeps pets and children out of the kitchen while producing food; 

(5) if the seller transports food items pursuant to the Homemade Food Act, the seller en- 
sures that the food is transported in a sanitary manner and is protected from pets, children and 
other hazards; and 

(6) the seller labels or otherwise provides to the consumer the information required by 
Subsection C of this section. 

B. A seller shall provide to the consumer the information required by Subsection C of this sec- 
tion in the following manner: 

(1) ona label affixed to a package of a homemade food item when the package is the unit 
of sale; 

(2) ona label affixed to a container when the homemade food item is offered for sale from 
a bulk container; 

(3) on a placard displayed at the point of sale when the homemade food item is neither 
packaged nor offered for sale from a bulk container; 

(4) ona webpage on which the homemade food item is offered for sale; and 

(5) when a homemade food item is sold by telephone or custom order, a label is not re- 
quired for the homemade food item; however, the seller shall disclose to the consumer that the 
homemade food item is produced at a private residence that is exempt from state licensing and ° 
inspection and may contain allergens. 

C. A seller shall provide the following information about the seller's homemade food items to 
the consumer: 

(1) the name, home address, telephone number and email address of the processor of the 
food item; 

(2) the common or usual name of the food item; 

(8) the ingredients of the food item in descending order of predominance; and 

(4) the following statement: "This product is home produced and is exempt from state li- 
censing and inspection. This product may contain allergens.". 

D. Aseller shall have the information required by Subsection C of this section readily available 
and shall provide it to a consumer upon request. 
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__E. The department may operate a voluntary permit system for the sale of homemade food 
items. A seller may apply for such.a permit from the department. 

F, Aclass A county and a home rule municipality that have established a Beis cae local health 
department pursuant to the Joint Powers Agreements Act [11-1-1 to 11-1-7 NMSA-1978] for the 
purpose of local health regulation may operate‘a mandatory or a voluntary permit system for the 
sale of homemade food. items within the jurisdictions of the respective county and municipality; 
provided that such permit system allows the sale of allfood items at.all locations authorized by the 
Homemade Food Act. 

G. The department shall enforce the Homemade Food Act ued may investigate any suspected 
food-borne illness or stop the sale of any suspected contaminated foods; provided that the depart- 
ment shall first issue a written warning regarding any violation before imposing a fine. Failure to 
comply with a written warning shall be a misdemeanor, and upon conviction the violator shall be 
subject to a fine not to exceed one hundred dollars ($100) per violation. 


History: Laws 2021, ch. 98, § 3. bia Effective dates, — Laws 2021, ch. 98, § 9 made Laws 
. 2021, ch. 98, § 3 effective July 1, 2021. 


25-12-4, Interpretation of act; consultations. 


No provision of the Homemade Food Act shall be construed so as to; 

A. preclude the department. from providing assistance, consultation or inspection at the re- 
quest of the processor of a homemade food item; | 

B. preclude the production or sale of homemade food Tene otherwise allowed by lage | 

C, change the regulation of other goods and services where homemade food items are also pro- 
duced or sold; _,, | 

D. exempt sellers from applicable business registration or tax law; 

E.. require private farmers' markets or other private venues to allow the sale of homemade 
foods; or , 

F. conflict with federal law. 


History: Laws 2021, ch. 98, § 4. si Effective dates. — Laws 2021, ch, 98, § 9 made Laws 
2021, ch. 98, § 4 effective July 1, 2021. 


25-12-5. State preemption. 


Except as otherwise provided.in; the Homemade Food Act, a political subdivision of the state, 
including a home rule municipality, or an institution of the state shall not adopt a law, policy or 
resolution that regulates or attempts to regulate the production or sale of homemade food items. 


History: Laws 2021, ch. 98, § 5. , Effective dates. — Laws 2021, oh} 98, § 9 made Laws 
2021, ch. 98, § 5 effective duly Alp 2021. 
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CHAPTER 26 


Drugs and Cosmetics 


Art. 
1. General Provisions, 26-1-1 to 26-1-26 
2. Drug Abuse, Repealed 


2A. Controlled Substances Therapeutic Research, 26-2A-1 to 26-2A-7 
2B. Lynn and Erin Compassionate Use Act, 26-2B-1 to 26-2B-10 
2C. Cannabis Regulation, 26-2C-1 to 26-2C-42 


3. Drug Product Selection, 26-3-1 to 26- 


3-3 


4, Wholesale Prescription Drug Importation, 25-4-1 to 26-4-10 


ARTICLE 1 


General Provisions 


Sec. 

26-1-1. Short title. 

26-1-2. Definitions. 

26-1-3. Prohibited acts. . 

26-1-3.1. Repealed. 

26-1-3.2. Prescription drug donation. 

26-1-4., Power to enjoin violations, 

26-1-5. Penalty; exemptions, 

26-1-6. Detection of drugs, devices or cosmetic believed 
adulterated, misbranded or counterfeit; 
condemnation; destruction or correction of 
defect; forfeiture and sale. 

26-1-7. Attorney general or district attorney to institute 
prosecutions. 

26-1-8, Minor violations of act; warnings authorized. 

26-1-9. Addition of poisonous or deleterious substances; 

color additives. 

Drug or device adulteration.. 

Drug or device; misbranding. 

False advertising. 

Packaging and labeling requirements; propre 

étary preparations, 

New drugs and devices; prerequisites to sale, 

delivery or giving away; exceptions, 


26-1-10. 
26-1-11. 
26-1-12, 
26-1-13. 


26-1-14, 


26-1-1. Short title. 


Sec. 
26-1-15.. Dangerous drugs; veterinary use; limitations, 
26-1-16. Dangerous drugs; conditions for sale; prescrip- 
tion refilling; limitations. 
26-1-16.1. Opioids; requiring practitioners to obtain and 
review reports from the prescription moni- 
toring program. 
26-1-17.. Testing laboratory. 
26-1-18. Promulgating regulations; procedure, 
26-1-18.1. Prescription drug prior authorization proto- 
cols, 
. Power to make inspections and secure samples. 
. Personnel. 
. Power of board to publish reports and dissemi- 
nate information, 
. Unlawful means of obtaining dangerous drugs 
enumerated. 
. False statements; false pretenses; forgery of 
labels or prescriptions prohibited. 
. Cosmetics; misbranding. 
. Cosmetics; adulteration. 
. Penalties. ' 


Chapter 26, Article 1 NMSA 1978 may be cited as the "New Mexico Drug, Device and Cosmetic Act". 


History: 1953 Comp., § 54-6-26, enacted by Laws 
1967, ch. 23, § 1; 1987, ch. 270, § 1. ; 

Compiler's notes. — Laws 1987, ch. 270, § 8 provided 
that references to the New Mexico Drug and Cosmetic Act 


shall be construed'‘as references to the New Mexico Drug, '- 


Device and Cosmetic Act. 

Cross references, — For drug product selection, see 
Article 3 of this chapter. 

For provisions of the Controlled Substances Act, see 30- 
31-1 NMSA 1978 et seq. 

The 1987 amendment, effective June 19, 1987, sub-, 
stituted the present catchline for the former catchline, 
which read "Title of act"; substituted "Chapter 26, Article 
1 NMSA 1978" for."This act"; and inserted "Device." 


ANNOTATIONS 


Objective of article, in general, is to help establish 
a closed regulatory system for the legitimate handlers of 
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controlled drugs. Pharmaceutical Mfrs. Ass'n v. N.M. Bd. 
of Pharmacy;1974-NMCA-088, 86 N.M. 571,.525.P,2d 931, 
cert. quashed, 86 N.M. 657,526 P.2d 799. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


‘Jur. 2d Drugs, Narcotics, and Poisons §§ 1, 2; 8/9, 10, 14, 


15, 17, 19, 33, 69, 72,75, 76, 98, 100,130, 141, 191,206, 

__ Products liability: sufficiency of evidence to support 
product misuse defense in actions concerning food, drugs, 
and other products intended for ingestion, 58 A-L.R.4th 7. 

Products liability: sufficiency of evidence to support 
product misuse defense in actions concerning cosmetics 
and other personal care products, 58 A.L.R.4th 40. 

Products liability: mascara and other eye cosmetics, 63 
A.L.RAth 105. 

Products liability of endorser, trade association, certi- 
fier, or similar party who jeng me approval of product, 
1A.L.R.5th 431. - 

28 C.J.S. Supp. Drugs and Narcotics §§ 1 to 9. 
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26-1-2. Definitions. 


As used in the New Mexico Drug, Device and Cosmetic Act: 

A. "board" means the board of pharmacy or its duly authorized agent; 

B. "person" includes an individual, partnership, corporation, association, institution or estab- 
lishment; 

C. "biological product" means any of the following that is applicable to the prevention, ropes 
ment or cure of a disease or condition of human beings: . 

(1) avirus; 

(2) a therapeutic serum; 

(3) a toxin; 

(4) an antitoxin; 

(5) avaccine; 

(6) blood; 

(7) a blood component or derivative; 

(8) an allergenic product; 

(9) a protein, except any chemically synthesized polypeptide; 

(10) a product that is analogous to any of the products listed in Paragraphs (1) through (9) 
of this subsection; or 

(11) arsphenamine, a derivative of arsphenamine or any other trivalent organic arsenic 
compound; 

D. "biosimilar" or "biosimilarity" means, in reference to a biological product that the federal 
food and drug administration has licensed, that: 

(1) the biological product is highly similar to the reference product deivwithetandieg minor 
differences in clinically inactive components; and 

(2) there are no clinically meaningful differences between the biological product and the 
reference product in terms of the safety, purity and potency of the product; 

E. "controlled substance" means a drug, substance or immediate precursor enumerated in 
Schedules I through V of the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]; 
F. "drug" means articles: 

(1) recognized in an official compendium; 

(2) . intended for use in the diagnosis, cure, mitigation, treatment or prevention of disease 
in humans or other animals and includes the domestic animal biological products regulated under 
the federal Animal Virus, Serum, Toxin, Antitoxin Act, 37 Stat 832-833, 21 U.S.C. 151-158, and the 
biological products applicable to humans regulated under Federal 58 Stat 690, as amended, 42 
U.S.C. 216, Section 351, 58 Stat 702, as amended, and 42 U.S.C. 262; 

(3) other than food, that affect the structure or any function of the Hunts tly or the bod- 
ies of other animals; and 

(4) intended for use as a component of Paragraph (1), (2) or (3) of this subsection; but 
"drug" does not include devices or their component parts or accessories; 

G. "dangerous drug" means a drug, other than a controlled substance enumerated in Schedule 
I of the Controlled Substances Act, that because of a potentiality for harmful effect or the method 
of its use or the collateral measures necessary to its use is not safe except under the supervision 
of a practitioner licensed by law to direct the use of such drug and hence for which adequate direc- 
tions for use cannot be prepared. "Adequate directions for use" means directions under which the 
layperson can use a drug or device safely and for the purposes for which it is intended: A drug shall 
be dispensed only upon the prescription or drug order of a practitioner licensed by law to adminis- 
ter or prescribe the drug if it: 

(1) is a habit-forming drug and contains any quantity of a narcotic or hypnotic substance 
or a chemical derivative of such substance that has been found under the federal act and the board 
to be habit forming; ! 

(2) because of its toxicity or other potential for harmful effect or the method of its use or 
the collateral measures necessary to its use is not safe for use except under the supervision of a 
practitioner licensed by law to administer or prescribe the drug; 
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(3), is limited by an approved application by Section 505 of the federal act to the use under 
the professional supervision of a practitioner licensed by law to administer or prescribe the drug; 

(4) bears the legend: "Caution: federal law prohibits dispensing without prescription."; 

(5) bears the legend: "Caution: federal law restricts this drug to use by or on the order of a 
licensed veterinarian."; or 

(6) bears the levers "Rx only"; 

H. "counterfeit drug" means a drug that is deliberately and feandidudile mislabeled with re- 
spect to its identity, ingredients or sources. Types of such pharmaceutical counterfeits may include: 

(1) "identical copies", which are counterfeits made with the same ingredients, formulas 
and packaging as the originals but not made by the original manufacturer; 

(2) "look-alikes", which are products that feature high-quality packaging and convincing 
appearances but contain little or no active ingredients and may contain harmful substances; 

(3) "rejects", which are drugs that have been rejected by the manufacturer for not meeting 
quality standards; and 

(4) "relabels", which are clout that have passed their expiration dates or have been die 
tributed by paametorized foreign sources and may include placebos created for late-phase clinical 
trials; 

I. "device", except when used in Subsection R of this section and in Subsection G of Section 26- 
1-3, Subsection L and Paragraph (4) of Subsection A of Section 26-1-11 and Subsection C of Sec- 
tion 26-1-24 NMSA 1978, means an instrument, apparatus, implement, machine, contrivance, 
implant, in vitro reagent or other similar or related article, including any component, part or ac- 
cessory, that is: 

(1) recognized in an official compendium; 

(2). intended for use in the diagnosis of disease or other conditions or in the cure, mitiga- 
tion, treatment or prevention of disease in humans or other animals; or 

(3) intended to affect the structure or a function of the human body or the bodies of other 
animals and that does not achieve any of its principal intended purposes through chemical action 
within or on the human body or the bodies of other animals and that is‘not dependent on being 
metabolized for achievement of any of its principal intended purposes; 

J. "prescription" means an order given individually for the person for whom prescribed, either 
directly from a licensed practitioner or the practitioner's agent to the pharmacist, including by 
means of electronic transmission, or indirectly by means of a written order signed by the pre- 
scriber, and bearing the name and address of the prescriber, the prescriber's license classification, 
the name and address of the patient, the name and quantity of the drug prescribed, directions for 
use and the date of issue; 

K, "practitioner":means a certified advanced practice chiropractic: physician, physician, doc- 
tor of oriental medicine, dentist, veterinarian, euthanasia technician, certified nurse practitioner, 
clinical nurse specialist, pharmacist, pharmacist clinician, certified nurse-midwife, physician as- 
sistant, prescribing psychologist, dental hygienist, optometrist, naturopathic doctor or other per- 
son licensed or certified to prescribe and administer drugs that are subject to the New Mexico 
Drug, Device and Cosmetic Act. "Practitioner" also means a registered lay midwife licensed by the 
department of health who is certified or licensed in accordance with department of health rules 
to procure, carry and administer drugs that are subject to the New Mexico Drug, Device and Cos- 
metic Act; 

L. "cosmetic" means: . . 

(1) articles intended to be rubbed, poured, sprinkled or sprayed on, introduced into or oth- 
erwise applied to the human body or any part thereof for cleansing, beautifying, promoting attrac- 
tiveness or altering the appearance; and 

(2) articles intended for use as a component of any articles enumerated in Paragraph (1) of 
this subsection, except that the term shall not include soap; 

M. "interchangeable biological product" means a peti product that the federal food and 
drug administration has licensed and: 

(1) has determined that the biological product is biosimilar to 43 reference product and 
can be expected to produce the same clinical result as the reference product in any given patient; 

(2) for a biological product that is administered more than once to an individual and: 
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(a) has determined to have been administered more than once to the individual; or 

(b) for which the risk in terms of safety or diminished efficacy of alternating-or switch- 
ing between use of the biological product and the reference product is not greater than the risk of 
using the reference product without alternation or switching; or 

(3) has determined to be therapeutically equivalent as set forth in the latest edition or 
supplement to the federal food and drug administration's 8 approved sony -phae x with therapeu- 
tic equivalence evaluations; 

N. "official compendium" means the official United Shei pharmacopeia and‘national formu- 
lary or the official homeopathic pharmacopoeia of the United States or any po Se oe to ae 
of them; 

O. "label" means a display of written, printed or graphic matter upon the immediate container 
of an article. A requirement made by or under the authority of the New Mexico Drug, Device and 
Cosmetic Act that any word, statement or other information appear on the:label shall not be con- 
sidered to be complied with unless the word, statement or other information also:appears on the 
outside container or wrapper, if any, of the retail package of the article or is easily legible seks 
the outside container or wrapper; . 

P. "immediate container" does not include package liners; 

Q. "labeling" means all labels and other written, printed or graphic matter: 

(1) onan article or its containers or wrappers; or 

(2). accompanying an article; 

R. "misbranded" means a label to an article that is raieiastibirkey In detioaueats dihethen the is- 
bel is misleading, there shall be taken into account, among other things, not only representations 
made or suggested by statement, word, design, device or any combination of the foregoing, but 
also the extent to which the label fails to reveal facts material in the light of such representations 
or material with respect to consequences that may result from the use of the:article to which the 
label relates under the conditions of use prescribed in the label or under such conditions of use as 
are customary or usual; 

S. "advertisement" means all representations Anaeeentsn Gs in any manner or ae any means, 
other than by labeling, for the purpose of inducing, or that are likely to induce, directly or indi- 
rectly, the purchase of drugs, devices or cosmetics; 

T. "antiseptic", when used in the labeling or advertisement of an sirtis tee sifall is considered 
to be.a representation that it is a germicide, except in the case of a drug purporting to be or rep- 
resented as an antiseptic for inhibitory use as a wet dressing, ointment, ee powder or. wi 
other tise as involves prolonged contact with the body; 

U. "new drug" means a drug: 

(1) the composition of which is such thatthe drug is not generally eébagnisiat, among ex- 
perts qualified by scientific training and experience to evaluate the safety and efficacy of drugs, 
as. safe and effective for use under the conditions prescribed, recommended or suggested in the 
labeling thereof; or 

(2) the composition of which i is cere that the drug, as a result of invedtigation to determine 
its safety and efficacy for use under such conditions, has become so recognized, but that has not, 
otherwise than in such investigations, been used to.a wei wlan extent or for a material time under 
such conditions; 

V. "contaminated with filth" applies to a drug, aueind or cosmetic not securely protected from 
dirt, dust and, as far as may be necessary by all reasonable means, from:all foreign or injurious 
contaminations, or a drug, device-or cosmetic found to contain dirt, dust, esi or injurious con- 
tamination or infestation; 

W. "selling of drugs, devices or cosmetics" shall be considered: to feat the eh Ae pro- 
duction, processing, packing, exposure, offer, possession and holding of any such article for sale 
and the sale and the supplying or applying of any:such article in the conduct ofa drug or cosmetic 
establishment; as 

X. "color additive" means a material that: 

(1). is a dye, pigment or other substance made by a process of synthesis or similar artifice 
or extracted, isolated or otherwise derived, with or without intermediate or final change of iden- 
tity, from a vegetable; mineral, animal or other source; or 
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(2) when added or applied to a drug or cosmetic or to the human body or a part thereof, is 
capable, alone or through reaction with other substances, of imparting color thereto; except that 
such term does not include any material that has been or hereafter is exempted under the federal 
act; : 

Y. "federal act" means the Federal Food, Drug, and Cosmetic Act; 

Z. "restricted device" means a device for which the sale, distribution or use is lawful only upon 
the written or oral authorization of a practitioner licensed by law to administer, prescribe or use 
the device and for which the federal food and drug administration requires special training or 
skills of the practitioner to use or prescribe, This definition does not include custom devices de- 
fined in the federal act and exempt from performance standards or premarket approval require- 
ments under Section 520(b) of the federal act; 

AA, "prescription device" means a device that, because of its potential for harm, the method 
of its use or the collateral measures necessary to its use, is not safe except under the supervision 
of a practitioner licensed in this state to direct the use of such device and for which "adequate 
directions for use" cannot be prepared, but that bears the label: "Caution: federal law restricts 
this device to sale by or on the order of a "; the blank to be filled with the word "physi- 
cian", "physician assistant", "certified advanced practice chiropractic physician", "doctor of ori- 


"wow "on 


ental medicine", "dentist", "veterinarian", "euthanasia technician", "certified nurse practitioner", 
"clinical nurse specialist", "pharmacist", "pharmacist clinician", "certified nurse-midwife", "dental 
hygienist", registered lay midwife, "optometrist" or "naturopathic doctor" or with the descriptive 
designation of any other practitioner licensed in this state to use or order the use of the device; 

BB. "valid practitioner-patient relationship" means a professional relationship, as defined by 
the practitioner's licensing board, between the practitioner and the patient; 

CC. "pedigree" means the recorded history of a drug; 

DD. "drug order" means an order either directly from a licensed practitioner or the practi- 
tioner's agent to the pharmacist, including by means of electronic transmission or indirectly by 
means of a written order signed by the licensed practitioner or the practitioner's agent, and bear- 
ing the name and address of the practitioner and the practitioner's license classification and the 
name and quantity of the drug or device ordered for use at an inpatient or outpatient facility; and 

KE, "reference product" means the single biological product against which a biosimilar was 
evaluated in its marketing application to the federal food and drug administration. 


History: 1953 Comp., § 54-6-27, enacted by Laws within the definition of "practitioner", and included "na- 


1967, ch, 23, § 2; 1971, ch. 245, § 2; 1972, ch. 84, § 43; turopathic doctor" in the provision related to the use of a 
1977, ch. 117, § 1; 1987, ch. 270, § 2; 1997, ch. 240, § 1; prescription device. 
1997, ch. 244, § 1; 1997, ch. 253, § 2; 1999, ch. 298, § 1; Laws 2019, ch. 244, § 14, effective June 14; 2019, 
2001, ch. 50, § 1; 2002, ch. 100, § 1; 2005, ch. 152, § 1; added "naturopathic doctor" within the definition of 
2008, ch. 9, § 3; 2008, ch. 44, § 4; 2009, ch. 102, § 1; 2011, "practitioner", and included "naturopathic doctor" in the 
ch. 118, § 1; 2013, ch. 157, § 1; 2015, ch. 131, § 6; 2017, provision related to the use of a prescription device; in 
ch. 48, § 1; 2019, ch. 11, § 1; 2019, ch. 244, § 14. Subsection F, in Paragraph F(2), after "federal", deleted 
Cross references. — For the Federal Food, Drug and "Virus-Serum Toxin" and added "Animal Virus, Serum, 
Cosmetic Act, see 21 U.S.C.S. §§ 301 to 393. Toxin, Antitoxin"; in Subsection K, after "optometrist", 
For Section 505 of the federal act, see 21 U.S.C.S. § 355. added "naturopathic doctor"; and in Subsection AA, after 
For Section 520(b) of the federal act, see 21 US.CS. "optometrist", added "or 'naturopathic doctor". 
§ 360j(b). Laws 2019, ch. 11, § 1, effective June 14, 2019, added 
2019 Multiple Amendments. — Laws 2019, ch. 11, registered lay midwives licensed by the department of 
§ 1 and Laws 2019, ch. 244, § 14, both effective June 14, health to the list of "practitioners" subject to all the privi- 
2019, enacted different amendments to this section that leges and responsibilities conferred by the New Mexico 
can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws Drug, Device and Cosmetic Act, and made certain tech- 
2019, ch. 244, § 14, as the last act signed by the governor, nical amendments; in Subsection F, after "federal", de- 
is set out above and incorporates both amendments. The leted "Virus-Serum Toxin" and added "Animal Virus, Se- 
amendments enacted by Laws 2019, ch. 11, § 1 and Laws rum, Toxin, Antitoxin"; in Subsection K, added the last 
2019, ch. 244, § 14 are described below. To view the ses- © sentence; in Subsection N, after "United States" deleted 
sion laws in their entirety, see the 2019 session laws on "pharmacopoeia" and added "pharmacopeia and"; and in 
NMOneSource.com. Subsection AA, after "dental hygienist”, added "registered 
The nature of the difference between the amendments lay midwife". 
is that Laws 2019, ch. 11, § 1, added registered lay mid- The 2017 amendment, effective June 16, 2017, defined 
wives licensed by the department of health to the list of "biosimilar", "biosimilarity", "interchangeable biological 
"practitioners" subject to all the privileges and respon- product", and "reference product", and rewrote the defini- 
sibilities conferred by the New Mexico Drug, Device and tion for "biological product"; deleted former Subsection C, 
Cosmetic Act, and made certain technical amendments, which defined "biological product", added new Subsections 
and Laws 2019, ch. 244, § 14, added "naturopathic doctor" C and D, and redesignated former Subsections D through 
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K as Subsections E through L, respectively; added a new 
Subsection M and redesignated former Subsections L 
through BB as Subsections N through DD, respectively; 
in Subsection AA, after ''certified nurse-midwife', deleted 


"or", and after "dental hygienist", added "or"; and added _ 


Subsection HE. 


The 2015 amendment, effective June 19, 2015, in- 


cluded "optometrist" within the meanings of "practitio- 
ner" and "prescription device" as used in the New Mexico 
Drug, Device and Cosmetic Act; in Subsection J, after 
"dental hygienist", added "optometrist"; and in Subsection 
Y, after "dental hygienist", added "optometrist". 


The 2013 amendment, effective June 14, 2013, added, .. 


terms to allow pharmacists to fill a practitioner's drug or- 
der; in Subsection F, in the third sentence, after "upon the 
prescription", added "or drug order"; and added Subsec- 
tion BB. 

The 2011 amendment, effective June 17, 2011, in Sub- 
section Y, permitted dental hygienists to order prescrip- 
tion devices, 

The 2009 amendment, effective June 19, 2009, in Sub- 
section J, added “euthanasia technician" and in Subsec- 
tion Y, added "euthanasia technician". 

The 2008 amendment, effective May 14, 2008, added 
"certified advanced practice chiropractic physician" in 
Subsection J and added "physician assistant” and "certi- 
fied advanced practice chiropractic physician" in Subsec- 
tion Y. 

The 2005 amendment, effective June 17, 2005, rede- 
fined "counterfeit drug" in Subsection G to mean a drug 
that is deliberately and fraudulently mislabeled with 
respect to its identity, ingredients or sources and gives 
examples of counterfeits included in the definition; re- 
placed "prescriber" with."a licensed practitioner or prac- 
titioner’s agent" and provided that a prescription may in- 
’ clude an order given by means of electronic transmission 
in the definition of "prescription" in Subsection I; added 
the definition of "valid practitioner-patient relationship" 
in Subsection Z to mean the relationship ‘defined by the 
practitioner's licensing board; and added the definition of 
"pedigree" in Subsection AA to mean the recorded history 
of a drug. 

The 2002 amendment, effective July 1, 2002, inserted 
"physician assistant, prescribing psychologist" in Subsec- 
tion J. 

The 2001 amendment, effective June 15, 2001, in- 
serted "pharmacist" in the definition of "practitioner" in 


26-1-3. Prohibited acts. 
The following acts are prohibited: 


Subsection J.and inserted "pharmacist'" near the end of 
Subsection Y. 

The 1999 amendment, effective June 18, 1999, deleted 
"but is not limited to" before "filterable viruses" in Subsec- 
tion C(1), added Subsection F(6), added doctors of orien- 
tal medicine, certified nurse practitioners, clinical nurse 
specialists, and pharmacist clinicians to the definition of 
"practitioner" in Subsection J and to the list of practitio- 
ners allowed to use or order the use of prescription devices 
in Subsection Y. 

The 1997 amendment, effective June 20, 1997, in- 


‘serted "certified nurse-midwife" in Subsections J and Y 


and."or certified" following "licensed" in Subsection J, and 
made stylistic changes throughout the section. 

The 1987 amendment, effective June 19, 1987, sub- 
stituted "New Mexico Drug, Device and Cosmetic Act" for 


_ "New Mexico Drug and Cosmetic Act" in the introductory 


language and in Subsection J; in Subsection E deleted 


~ "Title 21 Part 600" from the end; in the third sentence in 


Subsections F(2) and F(3) inserted "or prescribe" following 

"administer"; in Subsection F(1) deleted "of pharmacy" fol- 
lowing "board": rewrote Subsection H; in Subsection K(2) 
inserted ' ‘enumerated i in Paragraph (1) of this subsection"; 
in Subsection L inserted "national formulary or the" and 
deleted "official national formulary". preceding "or any 
supplement"; in Subsections S(1) and (2) inserted "and ef- 
ficacy"; in Subsection S(1) inserted "and effective"; added 
Subsections X and Y; and made minor stylistic changes 
throughout the section, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Prod- 
ucts liability: liability of manufacturer or seller as af- 
fected by, failure of subsequent party inidistribution chain 
to remedy or warn against defect of which he knew, 45 
A.L.R.4th 777. 

Products liability: perfumes, aplognes; or deodorants, 46 
A.L,R.4th 1197, 

Liability of manufacturer of oral live polio (Sabin) 
vaccine for injury or death from its administration, 66 
A.L:R.4th 83. 

What is "device" within the meaning of § 201(h) of Fed- 
eral Food, Drug and Cosmetic Act (21 US. C.S. § 321(h)), 
129 A.L.R. Fed. 343. 

What is'"new drug" within meaning of § 201(p) of Fed- 
eral Food, Drug, and Cosmetic Act (21 US. C.S. 8 321(p)), 
133 AL. R. Fed. 229. 


4 


A. the sale of any drug or device that is adulterated, inisBiended or a lsahteriant drug which is 


not.a controlled substance; 


B. the adulteration or misbranding of any drug or device; 

C. the receipt or delivery in commerce of any drug or device that is adulterated, misbranded or 
a counterfeit drug which is not a-controlled substance; 

D. the dissemination of any false advertisement; . 

E. the giving of'a false guaranty or undertaking, except by a person who relied on a guaranty 


or undertaking as attested by label or labeling from whom he received in.good faith the drug or 
device for sale; 

F. any act with respect to a drug or device when the act is done while the ae or device is held 
for sale and results in the drug or, device being misbranded or adulterated; 

G. the creation, sale, disposition, possession or concealment of any punch, die, plate, stone or 
other thing designed to print, imprint or reproduce the trademark, trade name or other identifying 
mark, imprint, device of another or any likeness of any of the foregoing upeA any, drug or container 
or labeling so as to render the drug a counterfeit drug; 
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H. concealment, disposition or possession with intent to sell or preparation with intent to de- 
fraud of a counterfeit drug; 

I. in the case of a dangerous drug distributed or offered for sale in this state, the failure of 
the manufacturer: or repackager to transmit, to any practitioner licensed to administer the drug 
who makes a written request for information, true and correct copies of all printed matter which 
is required to be included in any package in which that drug is distributed or sold or such other 
printed matter as is approved under the federal act. Nothing in this subsection shall be construed 
to exempt any person from any labeling requirement imposed under other'provisions of the New 
Mexico Drug, Device and Cosmetic Act [26-1-1.NMSA a i and the Controlled Substances Act 
[Chapter 30, Article 31. NMSA 1978]; and 

J. except as provided in Sections 26-3-1 through 26-3-3 NMSA 1978, dispensing or causing to 
be dispensed a different drug or brand of drug in place of the drug or brand of drug ordered or pre- 
scribed without the express permission in each case of the person ordering or prescribing: 


History: 1953 Comp., § 54-6-28, enacted by Laws 
1967, ch. 28, § 3; 1972, ch. 84, § 44; 1976, ch. 60, § 1; 
1987, ch. 270, $3. 

Cross references, — For definitions, see 26-1-2 NMSA 
1978, 

For adulteration of drug or device, see 26-1-10 NMSA 
1978. 

For adulteration of cosmetics, see 26-1-25 NMSA 1978. 

For penalties, see 26-1-26 NMSA 1978, | | 


26-1-3.1. Repealed. 


Repeals. — Laws 2005, ch, 152, § 11, proscind 26-1-3,1 
NMSA 1978, as enacted by Laws 1987, ch, 270, § 4, relat- 


For the definition of "federal act", see 26-1-2W NMSA 
1978, 
The 1987 amendment, effective June 19, 1987, de- 
leted "or cosmetic" following "drug or device" throughout 
the section; in the’ last sentence in Subsection I inserted 
"Device"; in Subsection J. substituted "Sections 26-3-1 
through 26-38-83 NMSA 1978" for "Sections 54-6-28.1 
through 54-6-28,3 NMSA 1953"; and made minor stylistic 
changes: throughout the section, 


provisions 5 of former section, see the 2004 NMSA 1978 on 


? NMOneSource.com. 


ing to other prohibited acts, effective June 30, 2007 . For 


26-1-3.2. Prescription drug donation... 


A. As used in this section: 

(1) "clinic" means a facility licensed pursuant to Section 61-11-14 NMSA 1978 in which 
one or more licensed practitioners diagnose and treat patients and in which drugs, are stored, 
dispensed or administered for the diagnosis and treatment of the facility's patients; provided that 

"clinic" does not include the privately owned practice of a licensed practitioner or group of licensed 
practitioners exempt under Section 61-11-22 NMSA 1978; 

».. (2). "donor":means an individual who donates unused prescription drugs to a clinic or a 
participating practitioner for the purpose of redistribution to established patents of that clinic or 
practitioners 

(3). "participating practitioner" means a licensed practitioner who is s authorized to prescribe 
drugs and who registers with the board, and is subject to rules promulgated by the board, to par- 
ticipate in the collection of donated drugs, prescribed for use by established patients of that prac- 
titioner and donated for the purpose of redistribution to established patients of that practitioner; 

(4) "recipient" means an individual who voluntarily receives donated prescription drugs; and 

(5) "tamper-evident" means a device or process that makes unauthorized access to pro- 
tected pharmaceutical packaging easily detected. 

B, Unused prescription drugs may be. donated to a clinic or a participating practitioner and a 
clinic or a participating practitioner may accept and redistribute the donated prescription drugs in 
accordance with rules promulgated by the board. 

C. The board shall promulgate rules to establish: 

(1) procedures to allow the donation and redistribution of. certain prescription drugs, in- 
cluding refrigerated drugs, that: 

(a)» ensure that the redistribution process is consistent with public health and safety 
standards; and . 
(b) . exclude controlled substiances; 
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_ (2) standards and procedures for accepting, storing, labeling and redistributing donated 
prescription drugs; 

(3) standards and procedures for inspecting donated prescription drugs to determine that 
the packaging is tamper-evident and that the iamneatstt prescription drugs are preeyge br safe 
and suitable for redistribution; 

(4) a form to be signed by the recipient specifying: 

(a) knowledge that the donor is not a pharmacist ars took reasonable care of the do- 
nated prescription drug; 

(b) knowledge that the donor is known to the clinic or the participating practitioner 
and that there is no reason to believe that the donated prescription drug was improperly handled 
or stored; 
(c). that any person who exercises reasonable care in donating, accepting or redis- 
tributing pursuant to this section shall be immune from civil or criminal liability or professional 
disciplinary action of any kind for any related injury, death or loss; and 

(d) that the immunity provided by this section shall not decrease or increase the civil 
or criminal liability of a drug manufacturer, distributor or dispenser that would have existed but 
for the donation; 

(5) aform to be’signed by the dain verifying that: 

(a) the donated prescription drug has been properly stored and the container has not 
been opened or tampered with; 

(b) the donated prescription drug has not been adulterated or misbranded; and 

(c) the donor is voluntarily donating the prescription drug; 

(6) a handling fee not to exceed twenty dollars ($20.00) that may be charged to the recipi- 
ent by the clinic or the participating practitioner to cover the costs of IDSPECHDE, storing, lebsliRe 
and redistributing the donated prescription drug; and 

(7) . any other standards deemed necessary by the Boat. 

D. The board shall maintain and publish a current listing of clinics and participating practi- 
tioners. 

E. Before redistributing donated prescription drugs, the clinic or the participating practitioner 
shall: 

(1) comply with all applicable federal laws and the laws of the state that deal with the 
inspection, storage, labeling and redistribution of donated prescription drugs; and 

(2) examine the donated prescription drug to determine that it has not been adulterated 
or misbranded and certify that the drug has been stored in compliance with the requirements of 
the product label. 

F. Any person who exercises reasonable care in donating, accepting or redistributing prescrip- 
tion drugs pursuant to this section shall be immune from civil or criminal liability or professional 
disciplinary action of any kind for any related injury, death or loss. 

G. The immunity provided by this section shall not decrease or increase the civil or CuaiATA 
liability of a drug manufacturer, distributor or dispenser that would have existed but for the do- 
nation. 

H. A manufacturer shall not be liable for failure to transfer or communicate product consumer 
information or the expiration date of the donated prescription drug pursuant to this section. 

I. This section does not restrict the authority of an appropriate governmental agency to regu- 
late or ban the use of any prescription drugs. 


History: Laws 2011, ch. 119, § 1. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 119 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


26-1-4. Power to enjoin violations. 


In addition to the remedies provided the board is authorized to apply to the district court for, 
and the court shall have jurisdication [jurisdiction] upon hearing and for cause shown, to grant 
a temporary or permanent injunction restraining any other person from violating any provision 


366 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


26-1-5 GENERAL PROVISIONS 26-1-6 


of Section 3 [26-1-3 NMSA 1978] of the New Mexico Drug and Cosmetic: Act. [New Mexico Drug 
Device and Cosmetic Act], irrespective of whether or not there exists an adequate remedy at law. 


History: 1953 Comp., § 54-6-29, enacted by Laws 
1967, ch, 23, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1987, ch. 270, § 8 provided that references to the 
New Mexico Drug and Cosmetic Act shall be construed as 
references to the New Mexico Drug, Device and Cosmetic 
Act. 
Cross references, — For warnings, for minor viola- 
tions, see 26-1-8 NMSA 1978. 


26-1-5. Penalty; exemptions. 


For penalties generally, see 26-1-26 NMSA 1978, 
1 ANNOTATIONS 


No authority to charge at board meeting and then 
collect fine. — The pharmacy board has no authority to 
charge druggists or wholesalers at a meeting of the board 
and then set out and collect.a fine for any violation or-vio- 
lations of the pharmacy laws at said meeting from said 
druggists or wholesalers. 1953-54-Op. Att'y Gen. No, 53- 
5865 (opinion rendered under former law). 


No publisher, radio-broadcast licensee, or agency or medium for the dissemination of an ad- 
vertisement, except the manufacturer, packer, distributor or seller of the article to which a false 
advertisement relates, shall be liable under this section [act] by reason of dissemination by him of 
such false advertisement, unless he has refused, on the request of the board, to furnish the board 
the name and post-office address of the manufacturer, packer, distributor, seller or advertising 


agency, who cause [caused] him to disseminate such advertisement. 


History: 1953 Comp., § 54-6-30, enacted by Laws 
1967, ch. 23, § 5. : 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The-words "this section" apparently refer to "this act," 
the New Mexico Drug, Device and Cosmetic Act, which is 
compiled as this article. . 

Cross references, — For definition of "advertisement", 


ANNOTATIONS 


No authority to charge at board meeting and then 
collect fine. — The pharmacy board has no authority to 
charge druggist or wholesalers at a meeting of the board 
and then set out and collect a fine for any violation or vio- 
lations of the pharmacy laws at said meeting from said 
druggists or wholesalers. 1953-54 Op. Att'y Gen. No. 53- 


see 26-1-2Q NMSA 1978. 5865 (opinion rendered under former law). 


26-1-6. Detection of drugs, devices or cosmetic believed adulterated, 
misbranded or counterfeit; condemnation; destruction or 
correction of defect; forfeiture and sale. 


A. . Whenever an authorized agent of the board has probable cause to believe that any drug, de- 
vice or cosmetic is adulterated, misbranded or counterfeit, he shall affix to such article appropriate 
marking, giving notice that the article is suspected of being adulterated, misbranded or counter- 
feit and has been detained or embargoed, and warning all persons not to remove or dispose of such 
article until permission for removal or disposal is given by the agent or the court. It is unlawful for 
any person to remove or dispose of such detained or embargoed article without such permission. 

B. When an article detained. or embargoed has been found by the agent to be adulterated, 
misbranded or counterfeit he shall petition the judge of the district court in whose jurisdiction the 
article is detained or embargoed for a libel for condemnation of such article. When the agent has 
found that an article so detained or embargoed is not adulterated, misbranded or counterfeit he 
shall remove the marking. 

C. If the court finds that a detained or embargoed article is.adulterated or misbranded or 
counterfeit, the article shall, after entry of the decree, be destroyed. at the expense of the claimant 
under the supervision of the agent, and all court costs and fees, and storage and other proper ex- 
penses shall be taxed against the claimant of the article or his agent. However, when the adultera- 
tion or misbranding can be corrected by proper labeling or processing of the article, the court, after 
entry of the decree and after costs, fees and expenses have been paid and a sufficient bond has 
been executed, conditioned that the article shall be so labeled or processed, may by order direct 
that the article be delivered to the claimant for labeling or processing under the supervision of an 
agent of the board. The expense of the supervision shall be paid by the claimant. The bond shall be 
returned to the claimant of the article on representation to the court by the board that the article 
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is no longer in violation of the New Mexico Drug and Cosmetic Act [New Mexico Drug Device and 
Cosmetic Act] and that the expenses of the supervision have been paid. 

D. The following may be seized by a duly authorized law enforcement official of the state vibe 

ever he has reasonable grounds to believe they are: 

(1) a drug other than a controlled substance, that is em. 

(2) .a container of a counterfeit drug; 

(3). any, punch, die, plate, stone, labeling, panéhinienet or other thing used or designed for use 
in making a counterfeit drug or drugs. 

E. When an article, equipment or other thing is seized under Section 6D [26-1-6D NMSA 1978] 
of the New Mexico Drug and Cosmetic Act [New Mexico Drug Device and Cosmetic Act], the pro- 
ceedings shall be brought in the name of the state by the prosecuting attorney of the county in 
which the article was seized, and the libel shall be verified by a duly authorized agent of the state 
in a manner required by the law of this state. The libel shall describe the merchandise, state its 
location, state the name of the person in actual possession, state the name of the owner, if known 
to. the duly authorized :agent of the state, allege the essential elements of the violation which is 
claimed to exist and shall conclude with a prayer of due process to enforce the forfeiture. Upon 
the filing of libel the court shall properly cause process to issue to the authorized law enforcement 
official commanding him to.seize the goods described in the libel and. to hold the same for further 
order of the court. The authorized law enforcement official shall at the time of seizure serve a copy 
of said process upon the owner of said merchandise. Such service may be made personally, by mail 
or by publication according to the rules governing the service of civil process in this state. At the 
expiration of twenty days after such seizure, if no claimant has appeared to defend the libel, the 
court shall order the authorized law enforcement official to dispose of said merchandise. © 

F. Any person having an interest in the alleged article, equipment or other thing proceeded 
against, or any person against whom a civil or criminal liability would exist if said merchandise 
is in violation of Section 3 [26-1-3 NMSA 1978] of the New Mexico Drug and Cosmetic Act [New 
Mexico Drug: Device and Cosmetic Act] may, within twenty days following the authorized law en- 
forcement official's seizure, appear and file answer or demurrer to the libel. The answer or demur- 
rer shall allege the interest or liability of the party filing it. In all other respects the issue shall be 
made up as in other civil actions. 

G.. Any article, equipment or other thing condemned under this section shall, after entry of the 
decree, be disposed of by destruction or sale as the court may, in accordance with the provisions of 
this section, direct and the proceeds, if sold, less the legal costs and charges, shall be paid to the 
general fund; but such article, equipment or other thing shall not be sold under such decree con- 
trary to provisions of the New México Drug and Cosmetic Act’ [New Mexico Drug Device and Cos- 
metic Act]: Whenever in any proceedings under this section the condemnation of any equipment 
or other thing, other than’a drug, is decreed, the court shall allow the claim of any claimant, to the 
extent of such claimant's interest, for remission or mitigation of such forfeiture if such claimant 
proves to the satisfaction of the court that he has not committed or causéd to be committed any 
prohibited act referred to in this section and has no interest in any drug referred to therein; that 
he has an interest in such equipment or other thing as owner or lienor or otherwise, acquired by 
him in good faith; and that he at no time had any knowledge or reason to believe that such equip- 
ment or other thing was being or would be used in, or to facilitate, so A ipncagiie of the laws of this 
staté relating to counterfeit drugs: 

H. When a decree of condemnation is entered against the article! equipment or other thing, 
court costs and fees ‘and storage and other proper expenses ia be awarded against the ge fe’ if 
any, intervening as claimant of the’ coe 


History: 1953 Comp., § 54-6-31, enacted by Laws For definition of "misbranded", see 26-1-2P NMSA 1978. 


1967, che mas § 6; 1971, ch. 241, § 13.1972, ch, 84,.§ 45, . For adulteration, see 26-1-10 and 26-1-25 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, Laws ANNOTATIONS 
1987, ch. 270, § 8 provided that references to the New Am. Jur, 2d, A.L.R. and C.J.8. references. moh dw JS, 
Mexico Drug and Cosmetic Act shall be construed as refer- Adulteration 8§ 3 to 5. 
ences to the New Mexico Drug, Device and Cosmetic Act. 
Cross references, — For definition of Malatehl ty h 


drug", see 26-1-2G NMSA ‘1978, 
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26-1-7. Attorney general or district attorney to institute prosecutions. 


It is the duty of. the attorney general or the various district attorneys of this state to whom the 
board reports any violation of the New Mexico Drug, Device and Cosmetic Act to cause appropriate 
proceedings to be instituted in the proper courts without delay and to be prosecuted in the manner 


required by law. 


History: 1953 Comp., § 54-6-32, enacted by Laws 
1967, ch. 23, § 7; 2005, ch. 152, § 2. 
~ Cross references. — For duties generally of attorney 
general, see 8-5-2 NMSA 1978. 

The 2005 amendment, effective June 17, 2005, deleted 
the provision that requires the board to permit the person 
against whom criminal proceedings are contemplated to 
present his or her views to the board before a violation is 
reported to the district attorney. 


ANNOTATIONS 


No authority to charge at board meeting and then 
collect fine. — The pharmacy board has no authority to 
charge druggist or wholesalers at a meeting of the board 
and then set out and collect a fine for any violation or vio- 
lations of the pharmacy laws at said meeting from said 
druggists or wholesalers. 1953-54 Op, Att'y Gen. No. 53- 
5865 (opinion rendered under former law). 


26-1-8. Minor violations of act; warnings authorized. 


Nothing in the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic 
Act] shall be construed as requiring the board to report for the institution of proceedings, minor 
violations of the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic 
Act], whenever the board believes that the public interest will be adequately served in the circum- 
stances by a suitable written notice or warning. 


History: 1953 Comp., § 54-6-33, enacted by Laws 
1967, ch. 238, § 8. 
Bracketed material. — The bracketed material was 


1987, ch. 270, § 8 provided that references to the New 
Mexico Drug and Cosmetic Act shall be construed as refer- 
ences to the New Mexico Drug, Device and Cosmetic Act. 


inserted by the compiler and is not part of the law. Laws 


26-1-9. Addition of poisonous or deleterious substances; color additives. 


A. The board may adopt regulations authorizing color additives. 

B. Any added poisonous or deleterious substance or any color additive, shall with respect to 
any particular use or intended use be deemed unsafe for the purpose of application of Section 10A 
[26-1-10 NMSA 1978] of the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and 
Cosmetic Act] with respect to any drug or device or Section 25A [26-1-25 NMSA 1978] of the New 
Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act] with respect to any 
cosmetic unless there is in effect a regulation pursuant to Subsection C of this section limiting the 
quantity of such substance, and the use or intended use of such substance conform [conforms] to 
the terms prescribed by such regulation. While such regulation relating to such substance is in 
effect, drug or cosmetic shall not, by reason of bearing or containing such substance in accordance 
with the regulation be considered adulterated within the meaning of Section 10 or Section 25 of 
the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act]. 

C. The board, whenever public health or other considerations in the state so require, is au- 
thorized to adopt, amend or repeal regulations whether or not in accordance with regulations 
promulgated under the federal act, prescribing the conditions under which a color additive may 
be safely used and exemptions where such color additive is to be used solely for investigational 
or experimental purposes, upon its own motion or upon the petition of any interested party re- 
questing that such a regulation be established, and it shall be incumbent upon the petitioner to 
establish by data submitted to the board of pharmacy that a necessity exists for such regulation, 
and that its effect will not be detrimental to public health. If the data furnished by the petitioner 
is not sufficient to allow the board to determine whether such regulation should be promulgated, 
the board may require additional data to be submitted and failure to comply with the request shall 
be sufficient grounds to deny the request. In adopting, amending or repealing regulations relating 
to such substances, the board shall consider among other relevant factors, the following which the 
petitioner, if any, shall furnish: 
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(1) the. name and all pertinent information concerning such substance including where 
available, its chemical identity and composition, a statement of conditions of the proposed use, 
including directions, recommendations and suggestions and including specimens of proposed la- 
beling, all relevant data bearing on the alice or other technical effect and ec quantity required 
to produce such effect; 

(2) the probable composition of, or the maaveot exposure from the article and of any sub- 
stance formed in or on a drug or cosmetic resulting from the use of such substance; 

(3) safety factors which, in the opinion of experts qualified by scientific training and expe- 
rience to evaluate the safety of such substances for the use or uses for which they are proposed to 
be used, are generally recognized as appropriate for the use of animal experimentation data; 

(4) the availability of any needed practicable methods of analysis for’ determining the 
identity and quantity of: 

(a) such substance in or on an article; 

(b) any substance formed in or on such article because of the use of such substance; 
and 

(c) the pure substance and all intermediates and impurities; and . 

(5) facts supporting a contention that the proposed use of such substance will serve a use- 
ful purpose. : 


History: 1953 Comp., § 54-634, enacted by Laws Mexico Drug and Cosmetic. Act shall be construed.as refer- 


1967, ch. 23, § 9. ences to.the New Mexico Drug, Device and Cosmetic Act. 
Bracketed material. — The bracketed material was Cross references. — For the definition of Begs at act", 
inserted by the compiler and is not part of the law. Laws see 26-1-2W NMSA 1978 and notes thereto. 


1987, ch. 270, § 8 provided that references to the New 


26-1-10. Drug or device adulteration. 


A drug or device shall be deemed to be adulterated: 

A. if it consists in whole or in part of any filthy, putrid or decomposed substance; or if it has 
been produced, prepared, packed or held under insanitary conditions whereby it may have been 
contaminated with filth, or whereby. it may have been rendered injurious to health; or ifit is a drug 
and the methods used in, or the facilities of controls used for, its manufacture, processing, packing 
or holding do not conform to or are not operated or administered in conformity with current good 
manufacturing practice to assure that such drug meets the requirements of the New Mexico Drug 
and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act] as to safety and has the identity, 
and strength, and meets the quality and purity characteristics which it purports or is represented 
to possess; or if it is a drug and its container is composed, in whole or in part, of any poisonous or 
deleterious substance which may render the contents injurious to health; or if it is a drug and it 
bears or contains for purposes of coloring only a color additive which is unsafe within the meaning 
of the federal act or it is a color additive the intended use of which in drugs is for the purposes of 
coloring only, and is unsafe within the meaning of the federal act; 

B. if it purports to be or is represented as a drug the name of which is recognized i in an official 
compendium, and its strength differs from, or its quality or purity falls below, the standard set 
forth in such compendium. Such determination as to strength, quality and purity shall be made in 
accordance with the tests or methods of assay set forth in such compendium or in the absence of or 
inadequacy of such tests or methods of assay, those prescribed under the authority of the federal 
act, No drug defined in an official compendium shall be deemed to be adulterated under this para- 
graph because it differs from the standard of strength, quality or purity therefor set forth if such 
standard is plainly stated on its label. Whenever a drug is recognized both in the United. State 
[States] Pharmacopoeia and the Homeopathic Pharmacopoeia of the United States it shall be sub- 
ject to the requirements of the United States Pharmacopoeia unless it is labeled and offered for 
sale as a homeopathic drug, in which case it shall be subject to the provisions of the Homeopathic 
Pharmacopoeia of the United States and not those of the United States Pharmacopoeia; 

C. if it is not subject to the provisions of Subsection B of this section and its strength differs 
from, or its purity or quality falls below, that which it purports or is represented to possess; or. _ 
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D. if it is a drug and any substance has been mixed or packed therewith so:as to reduce its 
quality or strength; or substituted wholly or in part therefor. 


History: 1953. Comp., § 54-6-35, enacted by Laws For definition of "color additive", see26-1-2V NMSA 


1967, ch. 23, § 10. be TE 

Bracketed material. — The bracketed material was For definition of "federal act", see 26-1-2W NMSA 1978. 
inserted by the compiler and is not part of the law. ' 

Laws 1987,:ch. 270, § 8 provided that references to the ANNOTATIONS 
New Mexico Drug and Cosmetic Act shall be construed as Am. Jur. 2d, A.L.R. and C.J.S, references, — 2.C.J.S 
references to the New Mexico Drug, Device and Cosmetic Avia taeatinn § 2: 28 CuJ.8. Drugs and Narcotics § 9 a 
Act. ; 1 Be ; 


Cross references. — For definition of "contaminated 
with filth", see 26-1-2T NMSA 1978. 


26-1-11. Drug or device; misbranding. 


A. A drug or device shall'be deemed to be misbranded: 

(1) ifits labeling is false or misleading in any particular; 

(2). ifin package form, unless it bears a label containing the name fied place of the busi- 
ness of the manufacturer, packer or distributor-and an accurate statement of the quantity of the 
contents in terms of weight, measure or numerical count; provided that reasonable variations 
shall be permitted'and exemptions as to small packages shall be allowed in accordance with regu- 
lations prescribed by the board or issued under the federal act; 

(3) -ifit is a drug subject to the restrictions on sale contained in Subparagraph 1 of Subsec- 
tion (b) of 21 U.S.C,.Section 353, which provisions describe those substances commonly referred to 
as "legend drugs", and if the drug.is in package form, unless it bears a label on its immediate con- 
tainer, and on any outer container if such there be, including the name and place of the business of 
the manufacturer of the finished dosage form,and the name and place of business of the packer or 
distributor and an accurate statement of the quantity of the contents in terms of weight, measure 
or numerical count; 

_ (4) if any word, statement or other information required by: or under authority of the New 
Metciea Drug, Device and Cosmetic Act to appear on the label orlabeling is not prominently placed 
with such conspicuousness, as compared with other words; statements, designs or devices in the 
labeling, and'in such terms as to render it likely to be read and understood by the ordinary indi- 
vidual under customary conditions of purchase and use; 

(5) . if it. is for use by man and contains any quantity of a narcotic or hypnotic substance 
or any chemical derivative of such substance, which derivative after investigation has been found 
to be and designated as habit-forming by regulations issued pursuant to Section 502(d) or 511 of 
the federal act, unless its label bears the name and quantity or proportion of such substance or 
derivative and in juxtaposition therewith the:statement "Warning - May be habit-forming" and 
meets labeling requirements of the federal Comprehensive Drug Abuse Prevention and Control 
Act of 1970; or 

(6) if it is a drug, unless the label eeaeing to the exclusion of any other nonproprietary 
name except the applicable systematic chemical name or the chemical formula, the established 
name, as defined in this section, of the drug, and in case it is fabricated from two or more ac- 
tive ingredients, the established name and quantity of each active ingredient, including the kind 
and quantity or proportion of any alcohol and also including the established name and quantity 
or proportion of any bromides, ether, chloroform, acetanilid, acetphenetidin, antipyrine, amidro- 
pyrine, atropine, hyoscine, hyoscyamine, arsenic, digitalis, digitalis glycosides, mercury, ouabain, 
strophanthin, strychnine, thyroid or any derivative or preparation of any such substances con- 
tained therein; provided that the requirements for stating the quantity of the active ingredients, 
other than the quantity of those specifically named in this section, shall apply only to prescription 
drugs; provided, further, that to the extent that compliance with the requirements of this section is 
impracticable, exemptions shall be allowed under regulations promulgated. by the board or under 
the federal act. 

B... As used in this section, the term "established name" with eae toa drug. or ingredient 
means: 
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(1) the applicable official name designated pursuant to Section 508 of the federal act; or 

(2) if there is no such name and such drug or such ingredient is an article recognized in 
an official compendium, then the official title in such compendium or if neither applies, then the 
common or usual name, if any, of such drug or of such ingredient; provided that where an article 
is recognized in the United States pharmacopoeia and in the homeopathic pharmacopoeia under 
different official titles, the official title used in the United States pharmacopoeia shall apply unless 
it is labeled and offered for sale as a homeopathic drug, in which case the official title used in the 
homeopathic pharmacopoeia shall apply. 

C. A drug or device shall be deemed to be misbranded unless its labeling bears adequate di- 
rections for use and such adequate warnings against use in those pathological conditions or by 
children where its use may be dangerous to health or against unsafe dosage or methods or dura- 
tion of administration or application, in such manner and form as are necessary for the protection 
of users; provided that where adequate directions for use as applied to any drug or device are not 
necessary for the protection of the public health, the board shall promulgate regulations exempt- 
ing such drug or device from such requirements; provided, further, that articles exempted under 
regulations issued under Section 502(f) of the federal act may also be exempt. 

D. A drug or device shall be deemed to be misbranded if it purports to be a drug the name of 
which is recognized in an official compendium unless it is packed and labeled as prescribed therein; 
provided that the method of packing may be modified with the consent of the board. Whenever a 
drug is recognized in both the United States pharmacopoeia and the homeopathic pharmacopoeia 
of the United States, it shall be subject to the requirements of the United States pharmacopoeia 
with respect to packaging and labeling unless it is labeled and offered for sale as a homeopathic 
drug, in which case it shall be subject to the provisions of the homeopathic pharmacopoeia of the 
United States and not those of the United States pharmacopoeia; provided, further, that in the 
event of inconsistency between the requirements of this subsection and those of Paragraph (6) of 
Subsection A of this section as to the name by which the'drug or its ingredients shall be desig- 
nated, the requirements of Paragraph (6) of Subsection A of this section shall prevail. 

E. A drug or device shall be deemed to be misbranded if it has been found by the board or un- 
der the federal act to be a drug liable to deterioration unless it is packaged in such form and man- 
ner and its label bears the statement of such precautions as the regulations issued by the board or 
under the federal act require as necessary for the protection of public health: No regulation shall 
be established for any drug recognized in an official compendium until the board has informed 
the appropriate body charged with the revision of such compendium of the need for such packag- 
ing or labeling requirements and such body has failed within a reasonable time to prescribe such 
requirements. 

F. A drug or device shall be deemed to be misbranded if it is a drug and its container is so 
made, formed or filled as to be misleading or if it is an imitation of another drug or if it is offered 
for sale under the name of another drug or if it bears a copy, counterfeit or colorable imitation ofa 
trademark, label, container or identifying name or design of another drug: 

G. A drug or device shall be deemed to be misbranded if it is dangerous to health when used in 
the dosage or with the frequency or duration prescribed, recommended or suggested in tise label- 
ing. 

H. A drug or device shall be deemed to be misbranded if it is or purports to be or is eepeanamied 
as a drug composed wholly or partly of insulin unless it is from a batch with respect to which’a 
certificate or release has been issued pursuant to Section 506 of the federal act and such certificate 
or release is in effect with respect to such drug. 

I. A drug or device shall be deemed to be misbranded if it is or purports to be or is represented 
as a drug composed wholly or partly of any kind of penicillin, streptomycin, chlortetracycline, 
chloramphenicol, bacitracin or any other antibiotic drug or any derivative thereof unless it is from 
a batch with respect to which a certificate or release has been issued pursuant to Section 507 of 
the federal act and such certificate or release is in effect with respect to such drug; provided that 
this subsection shall not apply to any drug or class of drugs exempted by regulations promulgated 
under Section 507(c) or (d) of the federal act. For the purpose of this subsection, the term "anti- 
biotic drug" means any drug intended for use by man containing any quantity of any chemical 
substance which is produced by a microorganism and which has the capacity to inhibit or destroy 
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microorganisms in dilute solution, including the chemically synthesized equivalent of any such 
substance. 

J. A drug or device éhell be deemed to be misbranded if it is a color additive, the intended use 
of which in or on drugs is for the purpose of coloring only, unless its packaging and labeling are 
in conformity with such packaging and labeling requirements applicable to such color additive, 
prescribed under the provisions of Subsection C of Section 26-1-9 NMSA 1978 or of the federal act. 

K. A drug or device shall be deemed to be misbranded, in the case of any dangerous drug dis- 
tributed or offered for sale in this state, unless the manufacturer, packer, distributor or retailer 
thereof includes in all advertisements and other descriptive printed matter issued or caused to 
be issued by the manufacturer, packer or distributor or retailer with respect to that drug a true 
statement of: 

(1) the established name as defined in Paragraph (6) of Subsection A of this section; 

(2) the formula showing quantitatively each ingredient of the drug to the extent required 
for labels under Section 502(e) of the federal act; and 

(3) such other information in brief summary relating to side effects and contraindications 
as are required in regulations issued under the federal act. 

L. A drug or device shall be deemed to be misbranded if a trademark, trade name or other iden- 
tifying mark, imprint or device of another or any likeness of the foregoing has been placed thereon 
or upon its container with intent to defraud. 

M. Drugs and devices which are; in accordance with the practice of the trade, to be processed, 
labeled or repacked in substantial quantities at establishments other than those where originally 
packaged in accordance with requirements of the New Mexico Drug, Device and Cosmetic Act 
shall be deemed to be misbranded unless such drugs or devices are being delivered, manufactured, 
processed, labeled, repacked or otherwise held in compliance with regulations issued by the board 
or under the federal act. 

N. A dangerous drug;.except for drugs declared dangerous pursuant to Subsection B of Sec- 
tion 26-1-18 NMSA 1978, shall be deemed to be misbranded if, at any time prior to dispensing, its 
label fails to bear either of the following legends: 

(1) "Caution: federal law prohibits dispensing without prescription."; or. 
(2) "RX only". 


History: 1953 Comp., § 54-6-36, enacted by Laws. 


1967, ch, 23, § 11; 1972, ch. 84, § 46; 1975, ch. 108, § 1; 
1999, ch. 298, § 2. 

Cross references. — For definition of "misbranded", 
see 26-1-2 NMSA 1978. 

For the definition of "federal act", see 26-1- 2W NMSA 
1978. 

For the federal Comprehensive Drug Abuse Prevention 
and Control Act of 1970, see 21 U.S.C. § 801 et seq. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "New Mexico Drug, Device and Cosmetic Act" for 
"New Mexico Drug and Cosmetic Act" in Subsections A(4) 
and M, added "A drug or device shall be deemed to be mis- 
branded" to the beginning of Subsections C to L, substituted 


26-1-12. False advertising. 


"Section 507 of" for "Section 507 or" in Subsection I, substi- 
tuted "Subsection C of Section 26-1-9 NMSA 1978" for."Sec- 
tion 9C of the New Mexico Drug and Cosmetic Act" in Sub- 
section J, substituted "shall be deemed to be misbranded 
unless such" for "provided, that such" in Subsection M, and 
inserted "except for drugs declared dangerous pursuant to 
Subsection B of Section 26-1-18 NMSA 1978," and rewrote 
Subsection N, adding the exception near the beginning of 
the subsection and adding the legend, "RX only". 


ANNOTATIONS 


‘Am, Jur. 2d, A.L.R. and C.J.S. references. — 28 
C.J.S. Drugs and Narcotics § 9. 


A. An advertisement of a drug, device or cosmetic shall be deemed to be false if it is false or 
misleading in any particular. 

B. For the purpose of the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and 
Cosmetic Act] the advertisement of a drug or device representing it to have any effect in albumin- 
uria, appendicitis, arteriosclerosis, blood poison, bone disease, Bright's disease, cancer, carbuncles, 
cholecystitis, diabetes, diphtheria, dropsy, erysipelas, gallstones, heart and vascular diseases, high 
blood pressure, mastoiditis, measles, meningitis, mumps, nephritis, otitis media, paralysis, pneu- 
monia, poliomyelitis (infantile paralysis), prostate gland disorders, pyelitis, scarlet fever, sexual 
impotence, sinus infection, small pox [smallpox], tuberculosis, tumors, typhoid, uremia, veneral 
[venereal] disease, shall also be deemed to be false, except that no advertisement not in violation 
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of Subsection A shall be deemed to be false under’ this subsection if it is disseminated only ‘to 
members of the pharmacy, medical, dental or veterinary profession or appears only in the scientific 
periodicals of those professions or is disseminated only for the purpose of public health education 
by persons not commercially interested, directly or indirectly, in the sale of such drugs or devices; 
provided, that whenever the board determines that.an advance in medical science has made any 
type of self-medication safe as to any of the diseases named above, [the] board shall by regulation 
authorize the advertisement of drugs having curative or therapeutic effect for such disease, sub- 
ject to such conditions and restrictions as the board may deem necessary in the interests of public 
health; provided, that this subsection shall not be construed as voneommneneray that oping cies for 
diseases other than those named ‘herein is safe or efficacious. 

C. In the case of any dangerous drug distributed or offered for sale in this state by a manu- 
facturer, packer, distributor or retailer, all advertisement with respect to that drug shall contain 
a true statement of the established or official name, together with any trade or brand name; the 
formula as represented on the label, in the same order of listing and with all listed warnings and 
cautions; the dosage form and strength; such other information in brief summary relating to its 
use, side effects, contraindications and ‘the name of the manufacturer, packer or distributor; pro- 
vided, that no advertisement prepared in accordance with Section 502(n) of the federal act and 
disseminated only to practitioners and dispensers shall be in violation of this subsection. 


History: 1953 Comp., §-54-6-37, enacted by Laws references to the New Mexico Drug, Device and Cosmetic 
1967, ch. 23, § 12. Act. 

Bracketed material. — The bracketed material was Cross references. — For definition of "advertisement", 
inserted by the compiler and is not part of the law. see 26-1-2 Q NMSA 1978: 

Laws 1987, ch, 270, § 8 provided that references to the , For the definition of "federal act", see 26-1-2W NMSA 
New Mexico Drug and Cosmetic Act shall be construed as . 1978. 


26-1- 13. Packaging and labeling requirements; proprietary 
preparations. 


A. The principal display panel of an over-the-counter packaged drug or device shall bear as one 
of its principal features a statement of the identity of the commodity. The statement shall include 
the established name of the drug or the common name of the device and an accurate statement of 
the general pharmacological category of the drug or the principal intended action of the drug or 
device in terms meaningful to the layman. 

B. In the case of.an over-the-counter drug that is a mixture with no established name, a con- 
spicuous enumeration of each active ingredient that is a mixture with no established name and 
a conspicuous enumeration of each active ingredient immediately followed by an accurate state- 
ment of the general pharmacological category of the ingredients or of its principal intended action 
in terms that are meaningful to the layman: 

C. This section shall not:apply to any drug or class of drugs exempted by regulations promml- 
gated under the federal Fair Packaging and Labeling Act. 

D. The label of an over-the-counter packaged drug or device shall bear a declaration of the net 
quantity of its contents. 

EK. Dangerous drugs or over-the-counter preparations subject to the federal Poison Prevention 
Packaging Act of 1970 shall meet the safety closure standards and regulations promulgated pur- 
suant to the federal Poison Prevention Packaging Act of 1970. 


History: 1953 Comp., § 54-6-38, enacted by Laws ANNOTATIONS 


1972, ch. 84, § 47. Heer 

Repeals and reenactments. — i tere 1972, ch. 84, ' Am. Jur, 2d, A.L.R. and CSS. references. — Liabil- 
§ 47 repealed 54-6-38, 1953 Comp., relating to depressant, ity of manufacturer or seller for injury or death allegedly 
stimulant and hallucinogenic drugs, and enacted a new caused by failure to warn regarding danger in use of vac- 
saction. cine or prescription drug, 94 A.L.R.3d 748, 

Cross references. — For the federal Fair Packaging Promotional efforts directed toward prescribing physi- 
and Labeling Act, see 15 U.S.C. § 1451 et seq. cian as ‘affecting prescription drug manufacturer's liabil- 

For the federal: Poison Prevention phe Act. of ity for product-caused injury, 94 A.L:R.3d 1080. 
1970, see 15.U.S.C. § 1471. Strict products liability: liability for failure to warn 

; as dependent on defendant's knowledge of oe 33 
A.L.R.4th 368. 
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26-1-14. New drugs and devices; prerequisites to sale, delivery or giving 

) away; exceptions. 

A. No person shall sell, deliver, offer for sale, hold for sale or give away any new drug or device 
unless: a) 

(1) an application has been approved for the drug and approval has not been withdrawn 
under Section 505 of the federal act; 

(2) when the drug is not subject to the federal act, the drug has been tested and has been 
found to be safe for use under the conditions prescribed, recommended or suggested in the label- 
ing, and, prior to selling or offering for sale, there has been filed with the board an application 
setting forth full reports of investigations which have been made to show whether or not the drug 
is safe for use; a full list of the articles used’ as components of the drug; a full statement of the 
composition of the drug; a full description of the methods used in and the facilities and controls 
used for the manufacture, processing and packing of the drug; such samples of the drug and of the 
articles used as components of the drug as the board may require; and specimens of the labeling 
proposed to be used for the drug; or 

(3) the device has met the requirements of classification, performance standards and pre- 
market approval, where applicable, under Sections 513 through 520 of the federal act. 

B. An application provided for in Paragraph (2) of Subsection A of this section shall become ef- 
fective on the one hundred eightieth day after filing except that if the board finds, after due notice 
to the applicant and giving him an opportunity for a hearing, that the drug is not safe for the use 
under the conditions prescribed, recommended or suggested in the proposed labeling, it shall, prior 
to the effective date of application, issue an order refusing to permit the application to become ef- 
fective. : 

C. An order refusing to permit an application under this section to become. effective may be 
revoked by the board. 

_D. This section shall not apply: 

(1) toa drug intended solely for investigational use by experts qualified by scientific train- 
ing and experience to investigate the safety of drugs, provided the drug is plainly labeled in com- 
pliance with the regulations issued by the board or pursuant to Section 505(i) or 507(d) of the 
federal act; 

(2) _ to any drug which is subject to Subsection I of Section 26-1-11 NMSA 1978; 

(3) to any device for use pursuant to the order of an individual practitioner qualified by 
law in this state to use or prescribe the device, which device: 

(a) is not generally available in finished form for purchase or for dispensing upon 
prescription and is not offered through labeling or advertising by the manufacturer for commercial 
distribution; 

(b) is intended for use by an individual patient named in the order of the prescribing 
practitioner and is to be made in a specific form for the patient or is intended to meet the special 
needs of the practitioner in the course of the practitioner's professional practice; and 

(c) is not generally available to or generally used by other practitioners; or 

(4) is exempt under Section 520(g) of the federal act for investigational use by experts 
qualified by scientific training and experience to test the safety and effectiveness of the device by 
controlled investigation and evaluation. 


History: 1953 Comp., § 54-6-39, enacted by Laws "Paragraph (2) of" near the beginning; in Subsection 
1967, ch. 28, § 14; 1977, ch. 117, § 2; 1987, ch. 270, § 5. D(2) substituted "is subject to Subsection I of Sec- 

Cross references. — For definition of "new drug", see tion 26-1-11 NMSA 1978" for "is subject to Section 111 
26-1-2 NMSA 1978. of the New Mexico Drug and Cosmetic Act"; added 

For the definition of "federal act", see 26-1-1W NMSA Subsections D(3) and (4); and made minor stylistic 
1978. changes throughout the section. 

For Sections 505, 507 and 513 through 520 of the fed- 
eral act, see 21 U.S.C, §§ 355, 357 and 360c to 360}. ANNOTATIONS 

The 1987 amendment, effective June 19, 1987, in- Am. Jur. 2d, A.L.R. and CuJ.S. references. — What 
serted “or device" near the beginning of Subsection A; is "new drug" within meaning of § 201(p) of Federal Food, 
in Subsection A(1) deleted "with respect thereto" fol- Drug, and Cosmetic Act (21 USCS § 321(p)), 133 A.L.R. 
lowing "an application" and inserted "for the drug"; Fed. 999. 


added Subsection A(3); in Subsection B inserted 


375 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


26-1-15 DRUGS AND COSMETICS 26-1-16 


26-1-15. Dangerous drugs; veterinary use; limitations. 


A. Adangerous drug intended for veterinary use which is not safe for animal use except under 
the direct supervision of a licensed veterinarian and for which adequate directions for use cannot 
be prepared, shall bear the legend "CAUTION::federal law restricts this drug to use by or onthe 
order of a licensed veterinarian" and the label shall meet the requirements of the federal act. Such 
drugs may be sold or distributed by a person possessing a limited license issued by the board. un- 
der Subsection B of Section 61-11-14 NMSA 1978, on the order of a licensed veterinarian, provided 
adequate records of receipt. and distribution are kept as required in the New Mexico Drug and 
Cosmetic Act. [New Mexico Drug, Device and Cosmetic Act]. 

B. Drugs which are exempted by the federal act for veterinary use without.a prescription shall 
be labeled. to indicate that the drug is for veterinary.use and the label shall meet the requirements 
of the federal act. 


History: 1953 Comp., § 54-6-40, enacted by Laws. Repeals and reenactments. — Laws 1972, ch, 84, 
1972, ch. 84, § 48; 1973, ch. 2177, § 1. § 48, repealed 54-6-40, 1953 Comp., relating to enumer- 
Bracketed material. — The bracketed material was ation of dangerous drugs, and enacted a new 26-1-15 
inserted by the compiler and is not part of the law. Laws NMSA 1978, 
1987, ch. 270, § 8 provided that. references to the New Cross references. — For definition of. dangerous drugs 
Mexico Drug and Cosmetic Act shall be construed as refer- under the New Mexico Drug, Device and Cosmetic Act, see 


ences to the New Mexico Drug, Device and Cosmetic Act. 26-1-2F NMSA 1978. 
. For definition of federal act, see 26-1-2W NMSA 1978... 


26-1-16. Dangerous drugs; conditions for sale; prescription refilling; 
limitations. | 


A. Itis unlawful for a person to sell, dispose of or possess any dangerous drugs, except: 
(1) manufacturers, wholesalers or distributors, their agents or employees licensed by the 
board to ship dangerous drugs into the state; or 
(2) distributors, wholesalers, hospitals, nursing homes, clinics or pharmacies and other au- 
thorized retailers of dangerous drugs in this state licensed by the board, and appropriate records 


of dangerous drugs receipt and disposition are kept: These records shall be open to inspection by 


any enforcement officer of this state. 

B. Practitioners licensed in this state may prescribe, provide samples of and dispense any dan- 
gerous drug to a patient where there is a valid practitioner-patient relationship. A record of all 
such dispensing shall be kept showing the date the drug was dispensed and bearing the name and 
address of the patient to whom dispensed. It is the duty of every licensed physician, dentist, vet- 


erinarian, pharmacist or person holding a limited license issued under Subsection ‘B of Section 61- 


11-14 NMSA 1978, when dispensing any dangerous drug, to mark on the dispensing container the 
name of the patient, the date dispensed, the name and address of the person dispensing the drug, 
the name and strength of the drug, expiration date where applicable, adequate directions for use 
and the prescription number when applicable. All official compendium requirements for the pres- 
ervation, packaging, labeling and storage of dangerous drugs are applicable where drugs are held 
for dispensing to the public, whether by a pharmacy, clinic, hospital or practitioner. 

C. Pharmacists are prohibited from selling or dispensing a dangerous drug except on prescrip- 
tion or drug order of a practitioner and except as such sale or possession is authorized under Sub- 
section A of this section. It is the duty of all pharmacists to keep an accurate record of all disposals, 
which record shall be open to inspection by an enforcement officer of this state. — 

D. Noenforcement officer having knowledge by virtue of office of a prescription, order or record 
shall divulge such knowledge except in connection with a prosecution or proceeding in court or 
before a licensing or registration board or officer, to which prosecution or proceeding the person to 
whom such prescriptions, orders or records relate is a party. 

E. It is unlawful, except as otherwise authorized under Subsection A of this section or the 
Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] and except for the college of phar- 
macy of the university of New Mexico or a public health laboratory, for a person to possess any 
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dangerous drug unless such substance has been dispensed to the person either directly by a prac- 
titioner or on a prescription, 

F. All records required to be kept UReR the provisions of the New Mexico Drug, Device and 
Cosmetic Act shall be preserved for a period of three years, provided that records requirements 
do not apply to the administration of a drug to a patient upon whom the practitioner personally 
attends, and provided that records of controlled substances shall be kept in accordance with the 
provisions of the Controlled Substances Act. 

G. A prescription shall not be filled: ' 

(1) as arefill if it is marked by the issuing practitioner to indicate that the prescription is 
not to be refilled; 

(2) except in compliance with the provisions of the Controlled Substances Act if the drug 
is.a controlled substance; 

(3) unless the fill is made in accordance with the provisions of this section; and 

(4) when the practitioner does not indicate fill instructions on the original prescription 
calling for a dangerous drug, unless: 

(a). the practitioner is contacted orally, by telephone or other means of communication 
for instruction; and . 

(b) . if authorization to fill is given the pharmacist, the following information will be 
immediately transferred to the original prescription: 1) date; 2) name of person authorizing the 
fill; 3) pharmacist’s initials; and 4) amount dispensed if different from the amount indicated on the 
original prescription. 

H. Nothing in this section shall prevent the owner of livestock or the owner's consignee or their 
employees to be in possession of drugs for their use in performing routine, accepted livestock man- 
agement practices in the care of livestock belonging to the owner, and the drugs are labeled as be- 
ing restricted to animal use only; provided, that if such drugs bear the legend: "CAUTION: federal 
law restricts this drug to use by or on the order of a licensed veterinarian", the drugs may be used 
or distributed only as provided in Subsection A of Section 26-1-15 NMSA 1978. | 

I. When, on the original prescription calling for a dangerous drug that is not a controlled.sub- 
stance, a practitioner indicates a specific number of fills or a specific period of time during which a 
prescription may be filled, a drug may be filled the number of times or for the period of time that 
the prescription indicates if the eaiuhityay’ ipo i picpeden hs is provided with the prescription: 

(1) the date of fill; | 

(2) the initials of the pharmacist filling the prescription; and 

(3) the amount of drug dispensed, if it differs from the amount called for on the original 
prescription. 

J. A pharmacist may dispense a quantity not to exceed a ninety-day supply of a dangerous 
drug by combining valid fills when: 

(1) an indication on the prescription or label does not specifically prohibit a combined fill; 
and . 
(2) the dangerous drug to be filled is not a controlled substance. 

K. When the practitioner indicates on the original prescription calling for dangerous drugs 
that it may be filled "prn", the pharmacist may fill it within the limits of the dosage directions for a 
period of twelve months, provided the date of filling and the initials of the pharmacist are recorded 
on the original prescription. At the expiration of the twelve-month period, the practitioner must be 
contacted for a new prescription; provided that this is not to be construed to apply to those drugs 
regulated by the Controlled Substances Act. | 

L. The board may adopt and promulgate regulations to permit the use of computer systems for 
the storage and retrieval of prescriptions, records for the purpose of filling prescriptions, receipt 
records, drug distribution records, drug withdrawals from stock, drug compounding records, drug 
disposition records and drug disposal records. 

M. As used in this section, "fill" means a dispensing of a drug for the first time or as a refill. 


History: 1953 Comp., § 54-6-41, enacted by Laws 1979, ch. 41, § 1; 1987, ch. 270, § 6; 2005, ch. 152, § 3; 
1967, ch. 23, § 16; 1972, ch. 84, § 49; 1978, ch. 217, § 2; 2018, ch. 157, § 2. 
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Cross references. — For definition of "dangerous .. 


drugs", see 26-1-2 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, al- 

lowed pharmacists to fill a practitioner's drug order; in 
Subsection C, in the first sentence, after "prohibited from 
selling or", deleted "disposing of any" and added "dispens- 
ing a"; and added Subsections G through M. 
‘The 2005 amendment, effective June 17, 2005, added 
wholesalers to the list of persons who may lawfully sell, dis- 
pose of or possess dangerous drugs in Subsections A(1) and 
(2); changed "physician" to "practitioner" in Subsection B; 
and authorized the board to adopt rules and regulations to 
permit the use of computers for the storage and retrieval of 
receipt records, drug distribution records drug withdraw- 
als from stock, drug compounding records drug disposition 
records and drug disposal records Subsection G(5). 

The 1987 amendment, effective June 19, 1987, re- 
wrote Subsection B; deleted former Subsection F, relat- 
ing to the duty of persons dispensing dangerous drugs 
to mark certain information on the dispensing container; 
redesignated subsequent subsections accordingly; in Sub- 
section F inserted "Device" near the beginning and added 
the proviso at the end of the subsection; and made minor 
fe Vedat changes throughout the section. 


ANNOTATIONS © 


Denial of equal protection not substantiated. 
— Since there are no New Mexico drug manufacturers, 
there is no factual basis for the claim that Subsection A(1) 
denies state residents equal protection. Pharmaceutical 
Mfrs. Ass'n:v. N.M. Bd. of Pharmacy, 1974-NMCA-038, 86 
N.M. 571, 525 P.2d 931, cert. quashed, 86 N.M. 657, 526 
P.2d 799. 

Applicability of article. — This article applies to le- 
gitimate handlers of controlled drugs, but also to others 
similarly situated who are not involved in the authorized 
use of such substances, State v. Reams, 1981-NMCA-158, 


DRUGS AND COSMETICS 


26-1-16.1 


. 98 N.M. 872, 648 P.2d 1185, aff'd in part, rev'd in part, 


1982-NMSC-075, 98 N.M, 215, 647 P.2d 417. 

Licensing of detailmen allowed. — Reviewing courts 
overturn the administrative interpretation of statute by 
appropriate agencies only if they are clearly incorrect. 
Since detailmen handle controlled drugs and are part of 
the interstate drug shipment operation, even though they 
do not ship drugs themselves, the interpretation by the 
board of pharmacy of this section to allow licensing of 
detailmen is not clearly erroneous and will not be over- 
turned by a reviewing court. Pharmaceutical Mfrs. Ass'n v. 
N.M, Bd. of Pharmacy, 1974-NMCA-088, 86 N.M. 571, 525 
P.2d 931, cert. quashed, 86 N.M. 657, 526 P.2d 799., 

Methaqualone. — The legislature has not specifically 
designated methaqualone (the generic name for quaalude) 
as a "controlled substance" or "dangerous drug" under ei- 
ther the Controlled Substances Act or this article; but has 
authorized the board of pharmacy to add this substance 
by administrative regulation to the list of substances con- 
trolled under these acts. State v. Reams, 1981-NMCA-158, 
98 N.M. 372, 648 P.2d 1185, aff'd.in part, rev'd in part, 
1982-NMSC- ‘075, 98 N.M. 215, 647 P.2d 417. 

Section 30-31-22 NMSA 1978, and not this section, is 
the appropriate legislation under which defendants are to 
be prosecuted for allegedly unauthorized distribution of 
quaalude. State v, Reams, 98 N.M. 215, 647 P.2d 417 (1982), 

Requirements applicable to providing drug "sam- 
ples". — This section should not be construed as allowing 
a physician to provide a drug "sample" without complying 
with the recordkeeping and labeling requirements that 
apply to "dispensing". 1988 Op. Att'y Gen. No. 88-50. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Right 
of medical patient to obtain, or physician to prescribe, lae- 
trile for treatment of illness - State cases, 5 A.L.R.4th 219. 

State law criminal liability of licensed physician for 
prescribing or dispensing drug or similar controlled sub- 
stance, 18 A.L.R.5th 1, 


26-1-16.1. Opioids; requiring practitioners to obtain and review reports 
from the prescription monitoring program. 


A. For purposes of this section: 


(1) "opioid" means the class of drugs that includes the natural derivatives of opium, which 
are morphine and codeine, and related synthetic and semi-synthetic compounds that act upon 
opioid receptors; ae 

(2) "practitioner" does not include a pharmacist, veterinarian or euthanasia technician; 

(3) "prescription monitoring program" means a program that includes a centralized sys- 
tem to collect, monitor and analyze electronically, for Schedule II through V controlled substances, 
prescribing and dispensing data submitted by dispensers; and 

(4) "Schedule IT through V controlled substance" means a substance listed in Schedule Il, 
II, IV or V pursuant to the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] or the 
federal controlled substances regulation, pursuant to 21 U.S.C. 812. 

B. Before a practitioner prescribes or dispenses an opioid for the first time to a patient, the 
practitioner shall obtain and review a report from the state's prescription monitoring program for 
such patient for the previous twelve calendar months. If the practitioner has access to a similar 
report from an adjacent state for the patient, the practitioner shall also obtain and review that re- 
port. The provisions of this subsection shall not apply to the prescription or dispensing of an opioid 
for a supply of four days or less. 

C? A practitioner shall obtain and review a report from the state’ S prescription monitoring pro- 
gram and similar reports from an adjacent state, if any, no less than once every three months for 
each established patient for whom the practitioner continuously prescribes or dispenses opioids. 

D. A practitioner shall document the receipt and review of reports required by this section in 
the patient's medical record. 
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(26-1-17 GENERAL PROVISIONS 26-1-18 


E. Nothing in this section shall be construed to prevent a practitioner from obtaining and 
reviewing a report regarding a practitioner's patient from the state's prescription monitoring pro- 
gram or a similar report from another state with greater frequency than that required by this sec- 
tion, in accordance with the practitioner's professional judgment. 

F. Nothing in this section shall be construed to require a practitioner to obtain a prescription 
monitoring report when prescribing an opioid to a patient in a nursing facility or in hospice care. 

G. ‘The professional licensing board of each category of practitioner that is licensed or other- 
wise authorized to prescribe or dispense an opioid shall promulgate rules to implement the provi- 
sions of this section, Nothing in this section shall be construed to prevent a professional licensing 
board from requiring by rule that practitioners obtain prescription monitoring program reports 
with greater frequency than that required by this section. 


History: Laws 2016, ch. 46, § 1. Effective dates. — Laws 2016, ch. 46, § 2 makes Laws 
2016, ch. 46, § 1 effective January 1, 2017. 


26-1-17. Testing laboratory. 


The college of pharmacy of the university of New Mexico shall serve as the testing laboratory 
for samples collected for examination pursuant to the provisions of the New Mexico Drug and Cos- 
metic Act [New Mexico Drug, Device and Cosmetic Act]. 


History: 1953 Comp., § 54-6-42, enacted by Laws 1987, ch. 270, § 8 provided that references to the New 
1967, ch. 238, § 17. Mexico Drug and Cosmetic Act shall be construed as refer- 
Bracketed material. — The bracketed material was ences to the New Mexico Drug, Device and Cosmetic Act. 


inserted by the compiler and is not part of the law. Laws 


26-1-18. Promulgating regulations; procedure. 


A. The board may promulgate regulations for the efficient enforcement of the New Mexico 
Drug, Device and Cosmetic Act. The board shall conform the regulations promulgated under the 
New Mexico Drug, Device and Cosmetic Act, insofar as practical, with regulations promulgated 
under the federal act as defined in Section 26-1-2 NMSA 1978. 

B. The board shall, by regulation, declare a substance a "dangerous drug" when necessary, and 
notification shall be sent to all registered pharmacies in the state within sixty days of the adoption 
of the regulation. 

C. The board shall promulgate the requirements for a pedigree. 

D. Allregulations promulgated by the board shall be in accordance with the Uniform Licensing 
Act. 


History: 1953 Comp., § 54-6-43, enacted by Laws orbit of state power matters unrelated to. any local in- 
1972, ch. 84, § 50; 2005, ch. 152, § 6G. terests. Pharmaceutical Mfrs. Ass'n v. N.M. Bd. of Phar- 
Repeals and reenactments. — Laws 1972, ch. 84, macy, 1974-NMCA-038, 86 N.M. 571, 525 P.2d 931, cert. 

§ 50, repealed 54-6-43, 1953. Comp., relating to procedure quashed, 86 N.M. 657, 526 P.2d 799. 
for promulgating regulations, and enacted a new section. Commerce clause not violated. — Although the 
Cross references. — For the definition of federal act, regulations adopted pursuant to this section and Sec- 
see 26-1-2 NMSA 1978 and notes thereto. tion 30-31-11 NMSA 1978 of the Controlled Substances 
For the definition of "dangerous drug", see 26-1-2 NMSA Act include a license fee to cover administrative costs, 
1978, their primary purpose is the protection of the public from 
- The 2005 amendment, effective June 17, 2005, added dangerous drugs, a purpose within the traditional defini- 
Subsection C to require the board to promulgate require- ~ tion of police power; and where the burden of a small fee 
ment for pedigree as defined in Section 26-1-2AA NMSA does not outweigh the substantial state benefit derived 
1978. from the control, and the regulations do not discriminate 
against interstate commerce since there are no drug man- 
ANNOTATIONS ufacturers within the state, there is no violation of the 


Due process not violated. — The regulations pro- commerce clause. Pharmaceutical Mfrs. Ass'n v. N.M. Bd. 
pounded under this section and Section 30-31-11 NMSA of Pharmacy, 1974-NMCA-038, 86 N.M. 571, 525 P.2d 931, 


1978 of the Controlled Substances Act do not violate cert. quashed, 86 N.M. 657,526 P.2d799. 
due process since New Mexico has a legitimate interest Licensing of detailmen allowed. — Reviewing courts 
in the control of dangerous drugs sold or distributed in overturn the administrative interpretation of statute by 


the state and New Mexico has not brought within the appropriate agencies only if they are clearly incorrect. 
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Since detailmen handle controlled drugs and are part of Pharmacy, 1974-NMCA-038, 86 N.M. 571, 525 P.2d'931, 
the interstate drug shipment operation, even though they cert. quashed, 86 N.M. 657, 526 P.2d 799, 


do not. ship drugs themselves, the interpretation by the Methaqualone. — The legislature has not specifically 
board of pharmacy of Section 26-1-16 NMSA 1978 to allow designated methaqualone as a "controlled substance" or 
licensing of detailmen is not clearly erroneous and will not "dangerous drug" under either the Controlled Substances 
be overturned by a reviewing court. Pharmaceutical Mfrs. ;, Act or this article, but has authorized the board of phar- 
Ass'n v, N.M. Bd. of Pharmacy, 1974-NMCA-038, 86 N.M. macy to add this substance by administrative regulation 
571, 525 P.2d 981, cert. quashed, 86 N.M. 657, 526 'P.2d 799. to the list of substances controlled under these acts. State 
In propounding regulations board) of pharmacy v. Reams, 1981-NMCA-158, 98 N.M. 372, 648 P.2d 1185, 
need not make formal findings. The only requirements aff'd in part, rev'd in part, 1982-NMSC-075, 98 N.M. 215, 
which it must meet are that the public and the reviewing 647 P.2d 417. 
courts are informed as to the reasoning behind the reg- Am. Jur, 2d, A.L.R. and C.J.S. references. — Right 
ulation. The comments of the one board member suffice of medical patient to obtain, or physician to prescribe, lae- 


in this regard. Pharmaceutical Mfrs. Ass'n v. N.M. Bd. of. trile for treatment of illness - State cases, 5 A.L.R.4th 219. 


26-1-18.1. Prescription drug prior authorization protocols. 


A. After January 1, 2014, a prescribing practitioner seeking prior authorization from a health 
insurer may use the uniform prior authorization form developed pursuant to Sections 2 [59A-2-9.8 
NMSA 1978] and 3 [61-11-6.2 NMSA 1978] 4 this 2013 act. 

B. » As ‘used in this section: . 

(1). "health insurer" means a health insurer; a nonprofit health service provider; a health 
maintenance organization; a managed care organization; or a provider service organization. 
"Health insurer" does not include: 


(a) a person that delivers, issues for delivery or renews an individual policy intended 


to supplement major medical group-type coverages such as medicare supplement, long-term care, 
disability income, specified disease, accident-only, hospital indemnity or other limited-benefit 
health insurance policy; 

(b) a physician or a physician group to which a health insurer has delegated financial 
risk for prescription drugs and that does not use a prior authorization process for prescription 
drugs; or 

(c) a health insurer or its affiliated providers if the health insurer owns and operates 
its pharmacies and does not use‘a prior authorization process for prescription drugs; and 

(2) "prescribing practitioner" means a person that is licensed or certified to prescribe and 
administer drugs that are subject to the New Mexico Drug, Device and Cosmetic Act. 


History: Laws 2013, ch. 170, § 4. IV, § 28, was effective June 14, 2018, 90 days after the 
Effective dates, — Laws 2013, ch. 170 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


26-1-19. Power to make inspections and secure samples. 


The board or its duly authorized agent shall have free access at all reasonable hours to any 
factory, warehouse or establishment in which drugs, devices or cosmetics are manufactured, pro- 
cessed, packed or held for introduction into commerce, or to enter any vehicle being used to trans- 
‘port or hold such drugs, devices or cosmetics in commerce, for the purpose of inspecting such fac- 
tory, warehouse, establishment or vehicle to determine if any of the provisions of the New Mexico 
Drug and Cosmetic Act [New Mexico Drug, Device:and Cosmetic Act] are being violated, and to 
secure samples or specimens of any drug, device or cosmetic after paying or offering to pay for such 
sample. It shall be the duty of the board to make or cause to be made examinations of samples 
secured under the provisions of this section to determine whether or not any provision of the New 
Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act] is being violated. ~ 


History: 1953 Comp.,.§ 54-6-44, enacted by Laws 1987, ch. 270, § 8 provided that references to the New 
1967, ch. 28, § 19, Mexico Drug and Cosmetic Act shall be construed as refer- 

Bracketed material. — The bracketed material was ences to the New Mexico Drug, Device and Cosmetic Act, 
inserted by the compiler and is not part of the law. Laws 
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26-1-20. Personnel. 


GENERAL PROVISIONS 


26-1:23 


The board shall employ such personnel for the administration and enforcement of the provisions 
of the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act] as may 


be necessary. 


History: 1953 Comp., § 54-6-45, enacted by Laws 
1967, ch. 23, § 20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 


1987, ch. 270, § 8 provided that references to the New 
Mexico Drug and Cosmetic Act shall be construed as refer- 
ences to the New Mexico Drug, Device and Cosmetic Act. 


26-1-21. Power of board to publish reports and disseminate 


information. 


A. The board may cause to be published from time to time reports summarizing all judgments, 
decrees and court orders which have been rendered, including the nature of the charge and the 


disposition thereof. 


B. The board may also cause to be disseminated such information regarding drugs, devices and 
cosmetics as the board deems necéssary in the interest of the public health and the protection of 
the consumer against fraud. Nothing in this section shall be construed to prohibit the board from 
collecting, reporting and illustrating the results of the investigations of the board. 


History: 1953 Comp., § 54-6-46, enacted by Laws 
1967, ch, 23, § 21. 


ANNOTATIONS 


Generally. — A statute such as this one authorizes 


or permits the pharmacy board to make public, through ° 


the pharmaceutical association drug store "E] Boticario," 
an item pertaining to the sale of a legendary drug to a 
nondrug store, if a conviction or convictions have been ob- 
tained in the courts of the state of New Mexico, but not 


otherwise. 1953-54 Op. Att'y Gen. No. 53-5865 (opinion 
rendered under former law). 

The board is permitted and authorized to disseminate 
all reports and other information, and the fact that the 
firms, persons or agencies named in said item are pub- 
lished in an outside publication would not incriminate the 
board or agency mentioned in all cases where conviction 
or convictions have been obtained in the courts of this 
state, but not otherwise. 1953-54 Op. Att'y Gen. No. 53- 
5865 (opinion rendered under former law). 


26-1-22. Unlawful means of obtaining dangerous drugs enumerated. 


It shall be unlawful for any person to obtain or attempt to obtain any dangerous drug or to 
procure or attempt to procure the administration of any dangerous drugs other than a controlled 


substance: 


A. by fraud, deceit, misrepresentation or subterfuge; or 
B. by forgery or alteration of a prescription or of any written order; or 


C. by the concealment of a material fact; or 


D. by the use of a false name or the giving of a false name or the giving of a false address. 


History: 1953 Comp., § 54-6-47, enacted by Laws 
1967, ch. 23, § 22; 1972, ch. 84, § 51. 


Cross references. — For definition of "dangerous 


drugs", see 26-1-2 NMSA 1978. 


26-1-23. False statements; false pretenses; forgery of labels or 


prescriptions prohibited. 


It shall be unlawful for any person to: | 


A. willfully make a false statement in any prescription, order, report or record required by the 
New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act]; 

B. falsely assume the title of or represent himself to be a manufacturer, wholesaler, pharma- 
cist, physician, dentist, veterinarian or other authorized person for the purpose of obtaining any of 


the dangerous drugs; 


C. make or utter any false or forged label to a package containing any of the dangerous drugs; or 
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D. make or utter any false or forged prescription or false or forged written order for dangerous 
ee other than controlled substances. 


History: 1953 Comp., § 54-6-48, enacted by Laws Mexico'Drug and Cosmetic Act shall be construed as refer- 


1967, ch. 23, § 23; 1972, ch. 84, § 52. F ences to the New Mexico Drug, Device and: Cosmetic Act. 
Bracketed material. — The bracketed material was Cross references. — For definition of "prescription", 

inserted by the compiler and is not part of the law. Laws see 26-1-2I NMSA 1978. 

1987, ch. 270, § 8 provided that references to the New For definition of "label", see 26-1-2M NMSA 1978. 


26-1-24. Cosmetics; misbranding. 


A cosmetic shall be deemed to be misbranded:._ | 

A. ifits labeling is false or misleading in any particular; 

B. ifin package form unless it bears a label containing: 

_ (1). the name and place of business of the manufacturer, packer or distributor; and 
_ (2) an accurate statement of the quantity of the contents in terms of weight, measure or 
numerical count; provided, that reasonable variations shall be permitted, and:exemptions made 
for information pertaining to weight, measure or numerical count as.to small packages, shall be 
established by regulations prescribed by the board; 

C.. if any word, statement or other information required eS or under the authority of the New 
Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic Act] to appear on the label 
or labeling is not prominently placed thereon with such conspicuousness as compared with other 
words, statements, designs or devices, in the labeling, and in such terms as to render it likely to be 
read and understood by the ordinary individual under customary conditions of the purchase and 
use; 

D. if its,container is so made, formed or filled as to be misleading; or 

E.. if it is a color additive, unless its packaging and labeling are in conformity with such packag- 
ing and labeling requirements applicable to such color additive prescribed under the provisions of 
the federal act. This section shall not apply to packages of color additives which, with respect to their 
use for cosmetics, are marketed and intended for use only in or on hair dyes bearing required label. 


History: 1953 Comp., § 54-6-49, enacted by Laws Cross references. — For definition of "misbranded", 
1967, ch. 23, § 24. see 26-1-2 NMSA 1978. 

Bracketed material. — The practected material was 
inserted by the compiler and is not part of the law. Laws ANNOTATIONS 
1987, ch. 270, § 8 provided that references to the New ~ Am. Jur. 2d, A.L.R. and C.J.S. references. — Prod- 


Mexico Drug and Cosmetic Act shall be construed as refer- Fee sats 
ences to the New Mexico Drug, Device and Cosmetic Act. Nea R. + a Ae Bes CORRE, or deodorants, 39 


26-1-25. Cosmetics; adulteration. 


A cosmetic shall be deemed to be adulterated: j 

A. ifit bears or contains any poisonous or deleterious substance which may render it injurious 
to users under the conditions of use prescribed in the labeling or advertisements thereof, or under 
such conditions of use as are customary or usual; provided, that this provision shall not apply to 
coal-tar dye, the label of which bears the following legend conspicuously displayed thereon: "CAU- 
TION: This product contains ingredients which may cause skin irritations on certain individuals 
and a preliminary test according to accompanying directions should first be made. This product 
must not be used for dyeing the eyelashes or eyebrows; to do so may cause blindness," and the 
labeling of which bears adequate directions for such preliminary testing. For the purpose of this 
paragraph and Subsection E the term "hair dye" shall not include eyelash dyes or eyebrow pre 

B. if it consists in whole or in part of any filthy, putrid or decomposed substance; 

C. ifit has been produced, prepared, packed or held under unsanitary conditions whereby it may 
have become contaminated with filth, or whereby it may have been rendered injurious to health; 

D. if its container is composed, in whole or in part, of any poisonous or t deleterious epoca 
which may render the contents injurious to health; or 
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E. if it is not a hair dye, and it bears or contains a color additive which is unsafe within the 
meaning of the federal act. 


History: 1953 Comp., § 54-6-50, enacted by Laws ANNOTATIONS 


1967, ch. 23, § 25. 
Cross references, — For definition of "contaminated Am. Jur, 2d, A.L.R. and C.J.S, references. — Prod- 
with filth", see 26-1-2 NMSA 1978. ucts liability: perfumes, colognes, or deodorants, 46 
For definition of "color additive", see 26-1-2 NMSA 1978. A.L.R.4th 1197, | 
For definition of "federal act", see 26-1-2 NSMA 1978 2C.J.S, Adulteration § 2. 


and notes thereto. 


26-1-26. Penalties. 


A. Any person who knowingly violates any of the provisions of Subsection A, B, C, F, G or H of 
Section 26-1-3, Section 26-1-14, 26-1-16, 26-1-22 or 26-1-23 NMSA 1978 is guilty of a fourth degree 
felony and shall be punished by a fine of not less than one thousand dollars ($1,000) or more than 
five thousand dollars ($5,000) or by imprisonment for not less than one year or both. | 

B. Except as provided in Subsection A of this section, any person violating any of the provi- 
sions of the New Mexico Drug, Device and Cosmetic Act is guilty of a misdemeanor for the first 
offense and for second and subsequent offenses is guilty of a fourth degree felony. 


History: 1953 Comp., § 54-6-51, enacted by Laws ANNOTATIONS 
1967, ch. 23, § 26; 1971, ch, 245, § 4; 1972, ch. 84, § 53; oe 
1987, ote tt 7. SPIRES 184 nf FBS} Methaqualone. — The legislature has not specifically 
The 1987 amendment, effective June 19, 1987, in designated methaqualone as a "controlled substance" or 
Subsection A, updated the statutory references, ‘deleted "a dangerous drug" under either the Controlled Substances 
Risdeibanoriand ehglt he punished by a fine of not more © Act or this article, but has authorized the board of phar- 
than one thousand dollars ($1,000) or by imprisonment macy to add this substance by administrative regulation 
for not more than one year for the first offense and for to the list of substances controlled under these acts. State 
second and subsequent offenses is guilty of" following "is ». Reams, 1981-NMCA-158, 98 N.M. 372, 648 F.2d 1185, 
guilty of," and added the language at the end of the sub- aff'd in part, rev'd in part, 1982-NMSC-075, 98 N.M, 215, 
section following "fourth degree felony"; and, in Subsec- 647 P.2d 417. 


tion B, inserted "Device," deleted "petty" preceding "mis- 
demeanor," and made a minor stylistic change. 


ARTICLE 2 
Drug Abuse 
Sec. Sec, 
26-2-1 to 26-2-4, Repealed. . . 26-2-5 to 26-2-14. Repealed. 


26-2-4.1. Recompiled. 


26-2-1 to 26-2-4. Repealed. 
‘Repeals. — Laws 1999, ch. 270, § 10 repealed 26-2-1 to of former sections, see the 1998 NMSA 1978 on NMOne- 
26-2-4 NMSA 1978, as enacted by Laws 1971, ch, 244, §§ 1 Source.com, For present comparable iv ret Py see 9-7- 


to 3 and as amended by Laws 1987, ch. 265, § 4, relating to 6.1 to. 9-7-6.3 NMSA 1978. 
the Drug Abuse Act, effective July 1, 1999. For provisions 


26-2-4.1. Recompiled. 


Recompilations. — Laws 1999, ch. 270, § 9 recompiled education fund, as 9- 7-17 NMSA 1978, effective July 1, 
26-2-4.1 NMSA 1978, relating to the substance abuse 1999. . 


26-2-5 to 26-2-14. Repealed. 


Repeals, — Laws 1999, ch. 270, § 10 repealed 26-2-5 drug abuse services, effective July 1, 1999. For provisions 
to 26-2-14 NMSA 1978, as enacted by Laws 1971, ch. 244, of' former sections, see the 1998 NMSA 1978: on NMOne- 
§§ 5 to 12, Laws 1971, ch. 296, § 1 and Laws 1972, ch. 10, Source.com. For present comparable provisions, see 9-7- 
§ 1, and as amended by Laws 1972, ch. 84, § 54, relating to 6.1 to 9-7-6.3 NMSA 1978. 
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ARTICLE 2A 


Controlled Substances Therapeutic Research 


Sec. : Sec, 
26-2A-1. Short title. 26-2A-5. Patient qualification review board; eompositioni 
26-2A-2. Purpose. powers and duties, 
26-2A-3. Definitions. 26-2A-6. Lynn Pierson therapeutic research program; 
26-2A-4, Lynn Pierson therapeutic research program es- distribution. 

tablished; participation. 26-2A-7. Report. 


26-2A-1. Short title. 


Sections 1 through 7 [26-2A-1 through 26-2A-7 NMSA 1978] of this act may be cited as the "Con- 
trolled Substances Therapeutic Research Act". 


History; 1953 Comp., § 54-15-1, enacted by Laws 
1978, ch. 22, § 1. 


26-2A-2. Purpose. 


The legislature finds that recent research has shown that the use of marijuana may alleviate 
the nausea and ill-effects of cancer chemotherapy, and, additionally, may alleviate the ill-effects of 
glaucoma. The legislature further finds that there is a need for further research and experimen- 
tation with regards to the use of marijuana under strictly controlled circumstances. It is for this 
purpose that the Controlled Substances Therapeutic Research Act is hereby enacted. 


History: 1953 Comp., § 54-12-2, enacted by Laws 
1978, ch, 22, § 2. 


26-2A-3. Definitions. 


As used in the Controlled Substances Therapeutic Research Act: 

A. "administrator" means the secretary, or his designee, of health and environment; 

B. "marijuana" means marijuana, tetrahydrocannabinols or a chemical derivative of tetrahy- 
drocannabinol; and 

C. "practitioner" means a physician licensed to prescribe and administer drugs which are sub- 
ject to the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]. 


History: 1953 Comp., § 54-12-3, enacted by Laws 
1978, ch. 22, § 3. 

Compiler's notes. — Laws 1991, ch. 25, § 16 repealed 
former 9-7-4 NMSA 1978, relating to the health and en- 
vironment. department, and enacted a new 9-7-4 NMSA 


25, § 4 created the department of environment. Under 9- 
7-5 NMSA 1978, the administrative head of the depart- 
ment of health is the secretary of health. Under 9-7A-5 
NMSA 1978, the administrative head of the department 
of environment is the secretary of environment. 


1978, creating the department of health, Laws 1991, ch. 


26-2A-4, Lynn Pierson therapeutic research program established; 
participation. 


A. There is established in the health and environment department [department of health] the 
"Lynn Pierson therapeutic research program". The program shall be administered by the admin- 
istrator. The department shall promulgate rules and regulations necessary for the proper admin- 
istration of the Controlled Substances Therapeutic Research Act. In such promulgation, the de- 
partment shall take into consideration those pertinent rules and regulations promulgated by the 
drug enforcement administration, food and drug administration and the national institute on drug 
abuse. 
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B. Except as provided in Subsection C of Section 5 [26-2A-5 NMSA 1978] of the Controlled 
Substances Therapeutic Research Act, the Lynn Pierson therapeutic research program shall 
be limited to cancer chemotherapy patients and glaucoma patients, who are certified to the pa- 
tient qualification review board by a physician as being involved in a life-threatening or sense- 
threatening situation and who are not responding to conventional controlled substances or where 
the conventional controlled substances administered have proven to be effective but where the 
patient has incurred severe side effects. 


History: 1953 Comp., § 54-12-4, enacted by Laws 1991, ch. 25, § 16 repealed former 9-7-4 MNSA 1978, relat- 
1978, ch. 22, § 4; 1979, ch. 11, § 1. ing to the health and environment department, and en- 

Bracketed material. — The bracketed material was acted a new 9-7-4 NMSA 1978, creating the department 
inserted by the compiler and is not part of the law. Laws of health. 


26-2A-5. Patient qualification review board; composition; powers 
and duties. 


A. The administrator, upon the recommendation of the New Mexico medical society, shall ap- 
point a patient qualification review board to serve at his pleasure. The patient qualification review 
board shall be comprised of: 

(1) a physician licensed to practice medicine in New Mexico and certified by the American 
board of ophthalmology; 

(2) a physician licensed to practice medicine in New Mexico and certified by the American 
board of internal medicine and also certified in the subspecialty of medical oncology; and 

(3) a physician licensed to practice medicine in New Mexico and certified in psychiatry by 
the American board of psychiatry and neurology. 

Members of the board may be reimbursed for their attendance at meetings at the rate of forty 
dollars ($40.00) per day. 

B. The patient qualification review board shall review all applicants for the Lynn Pierson 
therapeutic research program and their licensed physicians and certify their participation in the 
program. 2 

C. The patient qualification review board may include other disease groups for participation in 
the Lynn Pierson therapeutic research program after pertinent medical data have been presented 
by a physician to both the administrator and the board and after receiving the necessary approval 
of the food and drug administration, the drug enforcement administration and the national insti- 
tute on drug abuse. 


History: 1953 Comp., § 54-12-5, enacted by Laws 
1978, ch, 22, § 5; 1979, ch. 11, § 2. 


26-2A-6. Lynn Pierson therapeutic research program; distribution. 


A. The administrator shall obtain marijuana through whatever means he deems most appro- 
priate, consistent with regulations promulgated by the national institute on drug abuse, the food 
and drug administration and the drug enforcement administration and pursuant to the provisions 
of the Controlled Substances Therapeutic Research Act. 

B. The administrator shall cause such marijuana to be transferred to a certified state-operated 
licensed pharmacy for distribution to the certified patient pursuant to the Controlled Substances 
Therapeutic Research Act. 


History: 1953 Comp., § 54-12-6, enacted by Laws 
1978, ch. 22, § 6; 1979, ch. 11, § 3. 
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26-2A-7. Report. 


The administrator, in conjunction with the patient qualification review board,-shall each year 
report his findings and recommendations to the governor and the legislature regarding the effec- 
tiveness of the Lynn Pierson therapeutic research program. 


History: 1953 Comp., s 54-12-7, enacted by Laws would have repealed the Controlled Substances Thera- 
1978, ch. 22, § 7; 1979, ch. 11, § 4. peutic Research Act (26-2A-1 to 26-2A-7 NMSA 1978) ef- 

Compiler's notes. — Laws 1979, ch. 11, § 5, effective fective July 1, 1979. 
March 7, 1979, repealed Laws 1978, ch. 22, § 10, which ' 


ARTICLE 2B 


Lynn and Erin Compassionate Use Act 


Sec, Sec, 
26-2B-1. Short title, 26- 2B- 7. Registry identification ae department rules; 
26-2B-2. Purpose of act. duties; reciprocity. 
26-2B-3. Definitions. 26-2B-7,1, Registry identification card; registration; re- 
26-2B-4, Exemption from criminal ead civil penalties for newal; written certification. 

the medical use of cannabis. 26-2B-8. THC content; no limitation. 
26-2B-5. Prohibitions, restrictions and limitations on the '26-2B-9, Employment protections. 


medical use of cannabis; criminal penalties, 26-2B-10, Persons under state supervision; protections, 
26-2B-6, Advisory board created; duties, 
26-2B-6.1. Assessment reporting. 


26-2B-1. Short title. 


Chapter 26, Article 2B NMSA 1978 may be cited as the "Lynn and Erin Compassionate Use Act" 
in honor of Lynn Pierson and Erin Armstrong." 


History: Laws 2007, ch. 210, § 1; 2019, ch. 247, § 2. "Sections 1 through 7 of this act" and added "Chapter 26, 
The 2019 amendment, effective June 14, 2019, pro- Article 2B NMSA 1978". 
vided: the statutory citation for the Lynn and Brin Com- Severability. — Laws 2007, ch. 210, §11 provided for 
passionate,.Use Act; after. the section heading, deleted the severability of the Lynn and Erin.Compassionate Use 


Act if any part or application thereof is held invalid. 


26-2B-2. Purpose of act. 


The purpose of the Lynn and Erin Compassionate Use Act is to allow the beneficial use of medi- 
cal cannabis in a regulated system for alleviating symptoms caused by debilitating medical condi- 
tions and their medical treatments. 


History: Laws 2007, ch. 210, § 2. Severability. — Laws 2007, ch. 210, §11 provided for 
Effective dates. — Laws 2007, ch. 210, § 12 made the the severability of the Lynn and Erin Compassionate Use 
Lynn and Erin Compassionate Use Act effective July 1, 2007. Act if any part or application thereof is held invalid. 


26-2B-3. Definitions. 


As used in the Lynn and Erin Compassionate Use Act: 

A.’ "adequate supply" means an amount of cannabis, in any form approved by the department, 
possessed by a qualified’ patient or collectively possessed by a qualified patient and the quali- 
fied patient's primary caregiver that is determined by rule of the department to be no more than 
reasonably necessary to ensure the uninterrupted availability of cannabis for a period of three 
months and that is derived solely from an intrastate source; 

B. "cannabis": 

(1) means all parts of the plant Cannabis containing a delta-9-tetrahydrocannabinol con- 
centration of more than three-tenths percent on a dry weight basis, whether growing or not; the 
seeds of the plant; the resin extracted from any part of the plant; and every compound, manufac- 
ture, salt, derivative, mixture or preparation of the plant, its seeds or its resin; and 
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(2) does not include the mature stalks of the plant; fiber produced from the stalks; oil or 
cake made from the seeds of the plant; any other compound, manufacture, salt, derivative, mix- 
ture or preparation of the mature stalks, fiber, oil or cake; the sterilized seed of the plant that is 
incapable of germination; the weight of any other ingredient combined with cannabis to prepare 
topical or oral administrations, food, drink or another product; or hemp; 

C. "cannabis extract": 

(1) means a product obtained by separating resins from cannabis by solvent extraction 
using solvents other than vegetable glycerin, such as butane, hexane, isopropyl alcohol, ethanol or 
carbon dioxide; and 

(2) does not include the weight of any other ingredient combined with cannabis extract to 
prepare topical or oral administrations, food, drink or another product; 

D. "cannabis flowers" means only the flowers of a cannabis plant; 
H. "cannabis product": 

(1) means a product that contains cannabis, including edible or topical products that may 
also contain other ingredients; and 

(2) does not include the weight of any other ingredient combined with cannabis or canna- 
bis extract to prepare topical or oral administrations, food, drink or another product; 

F. "debilitating medical sie tceaapa means: 

(1) cancer; ! 

(2) glaucoma; 

(3) multiple sclerosis; 

(4) damage to the nervous tissue of the spinal cord, with objective neurological indication 
of intractable spasticity; 

(5) seizure disorder, including epilepsy; 

(6) positive status for human immunodeficiency virus or acquired immune deficiency syn- 
apm) | 
(7) admitted into hospice care in accordance with rules promulgated by the department; 
(8) amyotrophic lateral sclerosis; 

. (9) Crohn's disease; 

(10) hepatitis C infection; 

(11) Huntington's disease; hie 24 ' 

(12) inclusion body myositis; 

(18) inflammatory autoimmune-mediated arthritis; 

(14) intractable nausea or vomiting; 

(15) -obstructive sleep apnea; 

(16) painful peripheral neuropathy; 

(17) Parkinson's disease; 

(18) posttraumatic stress disorder; 

(19) severe chronic pain; 

(20) severe anorexia or cachexia; 

(21) spasmodic torticollis; 

(22) ulcerative colitis; or 

(23) any other medical condition, medical Seetinent or disease as approved by the depart- 
ment; 

G. "department" means the department of health; 

H. "division" means the cannabis control division of the regulation and licensing department; 

I. "dry weight basis" means a process by which delta—9-tetrahydrocannabinol concentration 
is measured relative to the aggregate weight of all parts of the plant genus Cannabis, whether 
growing or not, including the leaves of the plant, the flowers and buds of the plant, the seeds of the 
plant, the resin of the plant and the stalks of the plant, at the point of harvest and with no mois- 
ture added to the harvested plant; 

J. “hemp" means the plant genus Cannabis and any part of the plant, whether growing or not, 
containing a delta-9-tetrahydrocannabinol concentration of no more than three-tenths percent on 
a dry weight basis; 
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K. "medical cannabis program" means the program established pursuant to the Lynn and Erin 
Compassionate Use Act. for authorization:and regulation of the medical use of cannabis in the 
state; ) . 

L. "practitioner" means a person flioahsed in New Mexico to oaleuiipltih and vila iitstat ainktad 
that are subject to the Controlled Substances Act [Chapter 30, Article 31. NMSA 1978]; 

_ M. "primary caregiver" means a resident of New Mexico who is at least eighteen years of age 
and who has been designated by the patient's practitioner as being necessary to take responsibil- 
ity for managing the well-being of a qualified patient with respect to the medical use of deunabia 
pursuant to the provisions of the Lynn and Erin Compassionate Use Act; . 

N. »"qualified patient" means a resident of New Mexico who has been: diagnosed by a practitio- 
ner as having a debilitating medical condition and has received written certification and a registry 
identification card pursuant to the Lynn and Erin Compassionate Use Act on the basis of having 
been diagnosed, in person or via telemedicine, by a RreciHengr as having»a debilitating medical 
condition; 

O. "reciprocal participant" means a person who is not a Poel eit: of New Mexico and who holds 
proof of enrollment by a governmental regulatory authority to participate in the medical cannabis 
program of another state of the United States, the District of Columbia or a territory or common- 
wealth of the United States in which the person resides or a person who holds proof of enrollment 
by a governmental regulatory authority of a New Mexico Indian nation, tribe or puehio to partici- 
pate in its medical cannabis program; 

P. "registry identification card" means a document that the department issues: | 

(1).. to a qualified patient that identifies the bearer as a qualified patient and, authorizes 
the qualified patient to use cannabis for a debilitating medical condition; or 

(2) toa primary caregiver that identifies the bearer as a primary caregiver aisthOtized to 
engage in the intrastate possession and administration of cannabis for the sole use of a qualified 
patient who is identified on the document; 

Q. "safety-sensitive position". means a position in which performance by a person under the 
influence of drugs or alcohol would constitute an immediate or direct threat of i injury or death to 
that person or another; 

R. "telemedicine" means the use of telecommunications and information technology to pro- 
vide clinical health care from a site apart from the site where the patient is located, in real time 
or asynchronously, including the use of interactive simultaneous audio and video or store-and- 
forward technology, or off-site patient monitoring and telecommunications in order to deliver 
health care services; 

S. "THC" means delta-9- teeratycrocatnnuinel a substance that is the: primary psychoactive 
ingredient 1 in cannabis; and 

T. "written certification" means a statement made on a depar us anAReH form and signed 
by a patient's practitioner that indicates, in the practitioner's professional opinion, that the pa- 
tient has a debilitating medical condition and the practitioner believes that the potential health 
benefits of the medical use of cannabis would likely outweigh the health risks for the patient. 


History: Laws 2007, ch. 210, § 3; 2019, ch. 247, § 3; former Subsections M through P. and redesignated former 
2020, ch, 4, § 1; 2021 (1st S.S.), ch. 4, § 58. - Subsection Q as Subsection K; deleted former Subsection 
The 2021 (1st S.S.) amendment, effective June 29, R and redesignated former Subsections S and T as Sub- 
2021, defined "cannabis extract", "cannabis flowers", "di- sections L and M, respectively; deleted former Subsection 
vision", and "dry weight basis", revised the definitions U and redesignated former Subsections V through BB as 
of "qualified patient" and "reciprocal participant", and Subsections N through T, respectively; in Subsection N, 
removed the definitions of "cannabis consumption area", © after "debilitating medical condition", deleted "provided 
"cannabis courier", "cannabis establishment", "cannabis that a practitioner may only issue a written certification 
manufacturer", "cannabis producer", "cannabis testing on the basis of an evaluation conducted via telemedicine 
facility’, "license", "licensee", "licensee representative", if the practitioner has previously examined the patient in 
"manufacture", "personal production license" and "pro- ‘person"; and in Subsection O, after "means", deleted "an 
duce", as used in the Lynn'and Erin Compassionate Use individual who holds proof of authorization to participate 
Act; deleted former Subsections C through G; added new in the medical cannabis program of another state of the 
Subsections C and D and redesignated former Subsection United States, the District of Columbia, a territory or 
H as Subsection EH; deleted former Subsection I and re- commonwealth of the United States or a New Mexico In- 
designated former Subsections J and K as Subsections F dian nation, tribe or pueblo" and added the remainder of 
and G, respectively; added new Subsections H and I and the subsection. 


redesignated former Subsection L as Subsection J; deleted 
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The 2020 amendment, effective February 20, 2020, on the basis of an evaluation conducted via telemedicine 
limited the definition of "qualified patient," as used in the if the practitioner has previously examined the patient in 
Lynn and Erin Compassionate Use Act, to residents of person;"; added new Subsections W through AA and re- 
New Mexico; and in Subsection V, after "means a", deleted designated former Subsection H as Subsection BB}'and in 
"person" and added "resident of New Mexico". , Subsection BB, after "means a statement", deleted "in a 

The 2019 amendment, effective June 14, 2019, defined patient's medical records or a statement" and added "made 
certain terms related to medical cannabis and medical on a department-approved form and", and after “health 
cannabis programs as used in the Lynn and Erin Compas- - risks for the patient", deleted "A written certification is not 
sionate Use Act; added new Subsections B through I and valid for more than one year from the date of issuance’. 
redesignated former Subsections B and C as Subsections Temporary provisions, — Laws 2019, ch. 247, § 15 pro- 
J and K, respectively; in Subsection J, in Paragraph J(5), vided that a licensed producer, as defined in the Lynn and 
after the paragraph designation, added "seizure disorder, Erin Compassionate Use Act prior to the enactment of this 
including", added new Paragraphs J(8) through J(22) and 2019 act, that is licensed as of June 14, 2019 shall be con- 
redesignated former Paragraph J(8) as Paragraph J(23); sidered to be a cannabis producer, as defined by Laws 2019, 
deleted Subsection D, which defined "licensed producer"; ch. 247. 
added new Subsections L through R and redesignated ‘ ; 
former Subsections E and F as Subsections S and T, re- ANNOTATIONS 


spectively; added new Subsection U and redesignated for- 
mer Subsection G as Subsection V; in Subsection V, after 
“means ‘a", deleted "resident of New Mexico" and added 


"person’, and after "Lynn and Erin Compassionate Use censed in New Mexico to prescribe and administer controlled 
Act! deleted "and" and added "on the basis of having been substances is the functional equivalent of a prescription as 
diagnosed, in person or via telemedicine, by a practitio- defined in the Worker's Compensation Act, 52-1-1 NMSA 


ner as having a debilitating medical condition; provided 1978 et seq. Maez v. Riley Industrial, 2015-NMCA-049. 
that a practitioner may only issue a written certification * 


Written certification is the functional equivalent of 
a prescription. — Under the Lynn and Erin Compassion- 
ate Use Act, the written certification required by a person li- 


26-2B-4. Exemption from criminal and civil penalties for the medical 
use of cannabis. 


A. A qualified patient or a qualified patient's primary caregiver shall not be subject to arrest, 
prosecution or penalty in any manner for the possession of or the medical use of cannabis if the 
quantity of cannabis does not exceed an adequate supply; provided that a qualified patient or the 
qualified patient's primary caregiver may possess that qualified patient's harvest of cannabis. 

B.A reciprocal participant shall not be subject to arrest, prosecution or penalty in any manner 
for the possession of or the medical use of cannabis if the quantity of cannabis does not exceed the 
limit identified by department rule. 

C. The following conduct is lawful and shall not constitute grounds for aavantion seaineh or 
arrest. of a person or for a violation of probation or parole, and cannabis products. that relate 
to the conduct are not contraband or subject to seizure or forfeiture pursuant to the Controlled 
Substances Act [Chapter 30, Article 31 NMSA 1978] or the Forfeiture Act [Chapter 31, Article 27 
NMSA 1978]: 

(1) a qualified patient or primary caregiver possessing or transporting not more than an 
adequate supply or a reciprocal participant possessing or transporting not more than the limit 
identified by department rule; 

(2) a qualified patient or primary caregiver purchasing or bbtdieeiing not more than an‘ad- 
equate supply from a lawful source or a reciprocal participant purchasing or obtaining not more 
than the limit identified by department rule; 

(3) a qualified patient or reciprocal participant using or being under the influence of can- 
nabis; provided that the qualified patient or reciprocal participant is acting consistent with law; or 

(4) a qualified'patient, primary caregiver or reciprocal participant transferring, without 
financial consideration, to a qualified patient, primary caregiver or reciprocal participant not more 
than two ounces of cannabis, sixteen grams of cannabis extract and eight hundred milligrams of 
edible cannabis. . , 

D. Subsection A of this section shall not apply to a qualified patient under the age of eighteen 
years, unless: 

(1) the qualified patient's practitioner has explained the potential risks and benefits of the 
medical use of cannabis to the qualified patient and to a parent, guardian or other person having 
legal custody of the qualified patient; and 

(2) aparent, guardian or other person having legal custody consents in writing to: 

(a) allow the qualified patient's medical use of cannabis; 
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(b) serve as the qualified patient's primary caregiver; and 
(c) control the dosage and the frequency of the medical use of cannabis by the pote! 
fied patient. 

E. A qualified patient or a primary caregiver shall be granted the full legal protections pro- 
vided in this section if the qualified patient or primary caregiver is in possession of a registry 
identification card. If the qualified patient or primary caregiver is not in possession of a registry 
identification card, the qualified patient or primary caregiver shall be given an opportunity to pro- 
duce the registry identification card before any arrest or criminal charges or other penalties are 
initiated. ; 

F.. A practitioner shall not be subject to arrest or prosecution, penalized i in any manner or 
denied any right or privilege for recommending the medical use of cannabis or providing writ- 
ten certification for the medical use of cannabis pursuant to the Lynn and Erin Compassionate 
Use Act. 

G. Any property interest that is possessed, owned or used in connection with the medical use of 
cannabis, or acts incidental to such use, shall not be harmed, neglected, injured or destroyed while 
in the possession of state or local law enforcement officials. Such property interest shall not be for- 
feited under any state or local law providing for the forfeiture of property except as provided in the 
Forfeiture Act. Cannabis, paraphernalia or other property seized from a qualified patient, primary. 
caregiver or reciprocal participant in connection with the claimed medical use of cannabis shall be 
returned immediately upon the determination by a court or prosecutor that the qualified patient, 
primary caregiver or reciprocal participant is entitled to the protections of the provisions of the 
Lynn and Erin Compassionate Use Act, as may be evidenced by a failure to actively investigate 
the case, a decision not to prosecute, the dismissal of charges or acquittal. 

H. A person shall not be subject to arrest or prosecution for a cannabis-related offense for 
simply being in the presence of the medical use of cannabis as allowed under the provisions of the 
Lynn and Erin Compassionate Use Act. 


History: Laws 2007, ch. 210, § 4; 2019, ch. 247, § 4; use of cannabis from criminal and civil penalties; in Sub- 


2021 (1st S.S.), ch. 4, § 59. section A, after "qualified patient", added "or a qualified 
The 2021 (1st S.S.) amendment, effective June 29, patient's primary caregiver", and after "adequate sup- 
2021, made amendments to conform the Lynn and Erin ply;", added "provided that a qualified patient or the 
Compassionate Use Act with the newly enacted Cannabis qualified patient's primary caregiver may possess that 
Regulation Act; in Subsection C, Paragraph C(3), added qualified patient's harvest of cannabis."; deleted former 
"or reciprocal participant" after each occurrence of "quali- Subsection B, added new Subsections B and C and redes- 
fied patient", in Paragraph ,C(4), added "or reciprocal par- ignated former Subsections C through G as Subsections 
ticipant" after each occurrence of "primary caregiver", - D through H, respectively; in Subsection E, added "qual- 
after "two ounces of cannabis", added "sixteen grams of ified" preceding each occurrence of "patient" and added 
cannabis extract and eight hundred milligrams of edible "primary" preceding each occurrence of "caregiver"; in 
cannabis", and deleted former Paragraph C(5); deleted Subsection G, after "A", deleted "licensed producer" and 
former Subsection G and redesignated former Subsection added ‘licensee or. licensee representative’, after "pos- 
H as new Subsection G; in Subsection G, added "or recip- session,”, added "manufacture", after "dispensing", added 
rocal participant” after each occurrence of "primary care- "testing", and after "Lynn and Erin Compassionate Use 
giver"; and deleted former Subsection I and redesignated Act.", added the last. sentence of the subsection; and 
former Subsection J as Subsection H. added new Subsection I and redesignated former Subsec- 
The 2019 amendment, effective June 14, 2019, re- tion H as Subsection J. 


vised provisions related to the exemption of the medical 


26-2B-5. Prohibitions, restrictions and limitations on the medical use of 
cannabis; criminal penalties. 


A. Participation in a medical use of cannabis program by a qualified patient, primary caregiver 
or reciprocal participant does not relieve the qualified patient, primary caregiver or reciprocal 
participant from: 

(1) criminal prosecution or civil penalties for activities not authorized in the Lynn and 
Erin Compassionate Use Act; | 

(2) liability for damages or criminal prosecution arising out of the operation of a vehicle 
while under the influence of cannabis; or 

(3) criminal prosecution or civil penalty for possession or use of cannabis: 
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(a) in the workplace of the qualified patient's, primary caregiver's or reciprocal par- 
ticipant's employment; or 
(b) ata public park, recreation center, youth center or other public place. 

B. A person who makes a fraudulent representation to a law enforcement officer about the 
person's participation in a medical use of cannabis program to avoid arrest or prosecution for a 
cannabis-related offense is guilty of a petty misdemeanor and shall be sentenced in accordance 
with the provisions of Section 31-19-1 NMSA 1978. | | 


History: Laws 2007, ch. 210, § 5; 2019, ch. 247, § 5; A(3), deleted Subparagraphs A(3)(a) and A(3)(b) and re- 
2019, ch, 247, § 5; 2019, ch, 261, § 2; 2021 (1st S.S.), ch. designated former Subparagraphs A(3)(c) and A(3)(d) as 


4, § 60. Subparagraphs A(3)(a) and A(3)(b), respectively; and in 
The 2021 (1st S.S.) amendment, effective June 29, Subsection C, after "If a", deleted "licensed producer" and 
2021, made amendments to conform the Lynn and Erin added "licensee or the licensee’s representative", and after 
Compassionate Use Act with the newly enacted Cannabis "outside New Mexico", deleted "in violation of federal law, 
Regulation Act; in Subsection A, added "or reciprocal par- the licensed producer" and added "the licensee or the li- 
ticipant" after each occurrence of "primary caregiver"; and censee’s representative”. 
deleted former Subsection C, which related to criminal Laws 2019, ch. 261, § 2, effective June 14, 2019, re- 
penalties for selling, distributing, dispensing or transfer- moved certain restrictions related to the use or possession 
ring cannabis. of cannabis; and in Subsection A, Paragraph A(3), deleted 
2019 Amendments. — Laws 2019, ch. 247, § 5, effective Subparagraphs A(3)(a) and A(3)(b) and redesignated for- 
June 14, 2019, removed certain restrictions related to the mer Subparagraphs A(3)(c) and A(3)(d) as Subparagraphs 
use or possession of cannabis; in Subsection A, Paragraph A(3)(a) and A(3)(b), respectively. 


26-2B-6. Advisory board created; duties. 


The secretary of health shall establish an advisory board consisting of nine practitioners 
knowledgeable about the medical use of cannabis. The members shall be chosen for appoint- 
ment by the secretary from a list proposed by the New Mexico medical society, the New Mexico 
nurses association, the New Mexico academy of family physicians, the New Mexico academy 
of physician assistants, the New Mexico pharmacists association or the New Mexico Hispanic 
medical association. A quorum of the advisory board shall consist of five members. The advisory 
board shall: 

A. review and recommend to the department for approval additional debilitating medical con- 
ditions that would benefit from the medical use of cannabis; 

B. accept and review petitions to add medical conditions, medical treatments or diseases to the 
list of debilitating medical conditions that qualify for the medical use of cannabis; 

C. convene at least twice per year to conduct public hearings and to evaluate petitions, which 
shall be maintained as confidential personal health information, to add medical conditions, medi- 
cal treatments or diseases to the list of debilitating medical conditions that qualify for the medical 
use of cannabis; 

D. issue recommendations concerning rules to be promulgated for the issuance of the registry 
identification cards; 

E. recommend quantities of cannabis that are necessary to constitute an adequate supply for 
qualified patients and primary caregivers; 

F. recommend formulation or preparations of cannabis or cannabis products; and 

G. recommend quantities of cannabis that a reciprocal participant may obtain and possess. 


History: Laws 2007, ch. 210, § 6; 2019, ch. 247, §'6. and gynecology. The practitioners shall be nationally 

The 2019 amendment, effective June 14, 2019, in- board-certified in their area of specialty and", after "New 
creased the number of members of the advisory board, Mexico medical society,", added "the New Mexico nurses 
provided that additional entities may propose members association, the New Mexico academy of family physi- 
to be appointed to the advisory board, and required the cians, the New Mexico academy of physician assistants, 
advisory board to recommend formulation or preparations the New Mexico pharmacists association or the New Mex- 
of cannabis and to recommend quantities of cannabis that ico Hispanic medical association", and after "shall consist 
a reciprocal participant may obtain and possess; in. the in- of", deleted "three" and added "five"; and added new Sub- 
troductory paragraph, after "consisting of", deleted "eight" sections F and G. 
and added "nine", after "practitioners", deleted "repre- Severability. — Laws 2007, ch. 210, §11 provided for 
senting the fields of neurology, pain management, medical the severability of the Lynn and Erin Compassionate Use 
oncology, psychiatry, infectious disease, family medicine Act if any part or application thereof is held invalid. 
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26-2B-6.1. Assessment reporting. 


In consultation with qualified, patients and primary caregivers, the department shall produce 
an assessment report annually, which shall be published to the public and that includes at a mini- 
mum an evaluation of; 

A. the affordability of and secpaghailive te medical cannabis pursuant to’ the byan and Erin 
Compassionate Use Act; and 

B. the needs of qualified patients who live in ae areas, federal subsidized nonin or Nig 
Mexico Indian nations, anengs or pueblos. 


History: Laws 2019, ch. 247, § 8; 2021 (1st S.S.), ch. pertain to the department's medical cannabis program 


4,§ 61. that are not part of the department's medical cannabis 
The 2021 (1st S.S.) amendment, effective June 29, registry powers and duties are binding on the regulation 
2021, made amendments to conform the Lynn and Erin and licensing department. 
Compassionate Use Act with the newly enacted Cannabis C. Statutory references to the department of health that 
Regulation Act; in the section heading, deleted "Program pertain to the department's medical cannabis program 
regulation and administration; fees; limitations; rulemak- that are not part of the department's medical ‘cannabis 
ing; licensure; issuance" and added "Assessment"; deleted registry powers and duties shall be deemed to be refer- 
former Subsections A through EH; deleted subsection desig- ences to the cannabis control division of the regulation 
nation "F" and placed the language from former Subsec- and licensing department. 
tion F as the introductory clause and redesignated former D. On June 29, 2021, any unexpended or unencumbered 
Paragraphs F(1) and F(2) as Subsections A and B, respec- balance in the medical cannabis fund is transferred to the 
tively; and deleted former Subsection G. cannabis regulation fund. 
Temporary provisions, — Laws 2021 (1st S.S.), ch. 4, HK. Except to the extent any administrative rules are 
§ 70 provided: inconsistent with the provisions ofthis act, any adminis- 
A. On June 29, 2021, all functions, personnel, money, trative rules adopted by an officer, agency or other entity 
appropriations, records, furniture, equipment, and other whose responsibilities have, been transferred pursuant 
property of the department of health's medical cannabis to the provisions of this act to another officer, agency or 
program that are not part of the department's medical other entity remain in force until amended by the officer, 
cannabis registry powers and duties shall be transferred agency or other entity to which the responsibility for the 
to the regulation and licensing department. adoption of the rules has been. transferred, To the extent 
B. On June 29, 2021, all contractual obligations and any administrative rules are inconsistent with the provi- 
other agreements of the department of health as they sions of this act, such rules are null and void. 


26-2B-7. Registry identification eands; department rules; duties; 
reciprocity. 


A. After consultation with the advisory board, the department shall promulgate rules in ac- 
cordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978] to implement the purpose of 
the Lynn and Erin Compassionate Use Act. The rules shall: 

(1) govern the manner in which the department will consider applications for registry 
identification cards and for the renewal of identification cards for qualified patients and primary 
caregivers;, 

(2) define the amount of cannabis that is necessary to constitute an adequate supply, i in- 
cluding amounts for topical treatments; 

(3) identify criteria and set forth procedures for including additional medical conditions, 
medical treatments or diseases to the list of debilitating. medical, conditions that, qualify for the 
medical use of cannabis. Procedures shall include a petition process and shall allow for public com- 
ment and public hearings before the advisory board; 

(4) set. forth additional medical conditions, medical treatments or diseases to the list of 
debilitating medical conditions that qualify for the medical use of ind as rosote a by 
the advisory board; 

(5) determine additional duties.and responsibilities of the advisory board; and 

(6) be revised and updated as necessary, 

B. The department shall issue registry identification cards to a patient and to the prinialy 
caregiver for that patient, if any, who submit the following, in accordance with the department's 
rules: 

(1) a written certification; 

(2) the name, address and date of birth of the patient; 

(3) the name, address and telephone number of the patient's practitioner; and 
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(4) the name, address and date of birth of the patient's primary caregiver, if any. 

C. The department shall verify the information contained in an application submitted pursu- 
ant to Subsection B of this section and shall approve or deny an application within thirty days of 
receipt. The department may deny an application only if the applicant did not provide the informa- 
tion required pursuant to Subsection B of this section or if the department determines that the 
information provided is false. A person whose application has been denied shall not reapply for six 
months from the date of the denial unless otherwise authorized by the department. 

D. The department shall issue a registry identification card within five days of approving an 
application, and a card shall expire three years after the date of issuance. 

E. A registry identification card shall contain: 

(1) the name and date of birth of the qualified patient and primary caregiver, if any; 

(2) the date of issuance and expiration date of the registry identification card; and 

(3) . other information that the department may require by rule. 

F. A person who possesses a registry identification card shall notify the department of any 
change in the person's name, qualified patient's practitioner, qualified patient's primary caregiver 
or change in status of the qualified patient's debilitating medical condition within ten days of the 
change.. 

G. Possession of or application for a registry identification card shall not constitute probable 
cause or give rise to reasonable suspicion for a governmental agency to search the person or prop- 
erty of the person possessing or applying for the card. 

H. The department shall maintain a confidential file containing the names and addresses of 
the persons who have either applied for or received a registry identification card. Individual names 
on the list shall be confidential and not subject to disclosure, except: 

(1) to authorized employees or agents of the department as necessary to perform the du- 
ties of the department pursuant to the provisions of the Lynn and Erin Compassionate Use Act; 

(2) to authorized employees of state or local law enforcement agencies, but only for the 
purpose of verifying that a person is lawfully in poeseists of a registry identification card; 

(3) to the division; or 

- (4) as provided in the federal Health fespirastne Portability and Accountability Act of 1996. 

I. By March 1, 2020, the secretary of health shall adopt and promulgate rules relating to medi- 
cal cannabis program reciprocity. The department may identify requirements for the granting of 
reciprocity, including provisions limiting the period of time in which a reciprocal participant may 
participate in the medical cannabis program. 

J. Areciprocal participant: 

(1) may participate in the medical cannabis program in accordance with department rules; 

(2) shall not be required to comply with the registry identification card’ application and 
renewal requirements established pursuant to this section and department rules; 

(3) shall at all times possess proof of authorization to participate in the medical cannabis 
program of another state, the District of Columbia, a territory or commonwealth of the United 
States or a New Mexico Indian nation, tribe or pueblo and shall present proof of that authorization 
when purchasing cannabis from a person licensed pursuant to the Cannabis Regulation Act [26- 
2C-1 to 26-2C-42 NMSA 1978]; and 

(4) shall register with a person licensed pursuant to the Cannabis Regulation Act for the 
purpose of tracking sales to the reciprocal participant in an electronic system that is accessible to 
the department. 


History: Laws 2007, ch. 210, § 7; 2019, ch. 247, § 7; in Subsection H, added a new Paragraph H(3) and redes- 
2021 (1st S.S.), ch. 4, § 62. ignated former Paragraph H(3) as Paragraph H(4); and in 

Cross references. — For the Federal Health Insur- Subsection J, Paragraphs J(3) and J(4), deleted "licensee" 
ance Portability and Accountability Act of 1996, see 42 and added "person licensed pursuant to the Cannabis 
U.S.C, § 300gg et seq. Regulation Act". 

The 2021 (1st S.S.) amendment, effective June 29, The 2019 amendment, effective June 14, 2019, pro- 
2021, revised rule requirements and duties of the depart- vided additional duties for the department of health; in 
ment of health due to the newly enacted Cannabis Regu- the section heading, added "reciprocity"; in Subsection A, 
lation Act; in Subsection A, deleted former Paragraphs in the introductory paragraph, after the subsection des- 
A(5) through A(7). and redesignated former Paragraphs ignation, deleted "No later than October 1, 2007, and", 
A(8) and A(9) as Paragraphs A(5) and A(6), respectively; in Paragraph A(5), after “licensure of", added "cannabis", 
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and after "production facilities,", added "cannabis couri- . qualified patient or primary caregiver;", added new Para- 
ers, cannabis manufacturers, cannabis testing facilities graph A(7) and redesignated former Paragraphs A(7) and 
and any other cannabis establishments that the depart- A(8) as Paragraphs A(8) and A(9), respectively; in Subsec- 
ment may license", in Paragraph A(6), after "medical can- tion D, after "shall expire", deleted "one year" and added 
nabis", added "program", in Subparagraph A(6)(b), after "three years"; added new subsection designation "E." and 
“daycare center", added "that were in existence in that redesignated former Subsections E through G as Subsec- 
location before the licensee distributing medical cannabis tions F through H, respectively; and aeded new Subsec- 
nearby was licensed; provided that this distance require- tions I and J. 


ment shall not apply to distribution at the home of the 


26-2B-7.1. Registry identification card; registration; renewal; written 
certification. 


The department shall require a qualified patient to reapply for a registry identification card 
no sooner than two years and eleven months from the date the patient's current registry identi- 
fication card is issued; provided that, in order to remain eligible for participation in the medical 
cannabis program established pursuant to the Lynn and Erin Compassionate Use Act, a qualified 
patient shall submit annually to the department a statement from a practitioner indicating that: 

A. the practitioner has examined the qualified patient during the preceding twelve months; 

B. the qualified patient continues to have a debilitating medical condition; and 

C. the practitioner believes that the potential health benefits of the medical use of cannabis 
would likely outweigh the health risks for the qualified patient. 


History: Laws 2019, ch. 247, § 9. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 247 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


26-2B-8. THC content; no limitation. 


The department shall not limit the amount of THC concentration in a cannabis product; pro- 
vided that the department may by rule adopt requirements for apportionment and packaping of 
cannabis products. 


History: Laws 2019, ch, 247, § 10. IV, § 23, was effective itis 14, 2019, 90.days roma the 
Effective dates. — Laws 2019, ch. 247 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


26-2B-9. Employment protections. 


A. Unless a failure to do so would cause the employer to lose a monetary or licensing-related 
benefit under federal law or federal regulations, it is unlawful to take an adverse employment 
action against an applicant or an employee based on conduct allowed under the Lynn and Erin 
Compassionate Use Act. . ye 

B. Nothing in this section shall: 

(1) restrict an employer's ability to prohibit or take adverse employment action aah an 
employee for use of, or being impaired by, medical cannabis on the premises of the place of employ- 
ment or during the hours of employment; or 

(2) apply to an employee whose employer deems that the employee works in a safety- 
sensitive position. 


History: Laws 2019, ch. 247, § 11. filed a complaint with the New Mexico human rights 


Effective dates. — Laws 2019, ch. 247 contained no division alleging unlawful discrimination by defendant 
effective date provision, but, pursuant to N.M. Const., art. tractor supply company, and where evidence at trial es- 
IV, § 23, was effective June 14, 2019, 90 days after the tablished that plaintiff applied for a management position 
adjournment of the legislature. with defendant, and where, during the interview process, 

plaintiff advised defendant's hiring manager of his diag- 
ANNOTATIONS nosis of HIV/AIDS and of his participation in the medical 
Medical marijuana is not an accommodation that cannabis program, and where, after being hired for the 


must be provided for by employer.—Where plaintiff job, defendant was required to report to a testing facility 
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to undergo a drug test, the results of which indicated a 
positive test for cannabis metabolites; and where defen- 
dant discharged plaintiff on the basis of the positive drug 
test, defendant's motion to dismiss was granted because 
the Lynn and Erin Compassionate Use Act, §§ 26-2B-1 to 
-10 NMSA 1978, which authorizes New Mexico's medical 


CANNABIS REGULATION 


26-20-1 


cannabis program, combined with the New Mexico Hu- 
man Rights Act, §§ 28-1-1 to -14 NMSA 1978, does not 
provide a cause of action for plaintiff, as medical mari- 
juana is not an accommodation that must be provided for 
by the employer. Garcia. v. Tractor Supply easing 154 
apa 3d 1225 (D.N.M. 2016). 


26-2B-10. Persons under state supervision; protections, 


A person who is serving a period of probation or parole or who is in the custody or under the su- 
pervision of the state or a local government pending trial as part of a community supervision pro- 
gram shall not be penalized for conduct allowed under the Lynn and Erin Compassionate Use Act. 


History: Tawa 2019, ch. 247, § 12. 
Effective dates. — Laws 2019, ch. 247 contained no 
effective date nrovisinn, but, sine to N.M,'Const., art. 


IV, § 23, was effective June 14,'2019; 90:days after ms 
adjournment of the legislature. 


ARTICLE aC 
Cannabis Regulation 


C-1. Short title. 
26-2C-2. Definitions. 
C-3, Division; powers and duties; rulemaking; advi- 
sory committee created; membership; du- 
: .ties. 
26-2C-4. Department of health; duties; public health and 
safety advisory committee. 
26-2C-5. Department of health; duties; transfer of licens- 
ing duties.. 
26-2C-6. Licensing cannabis activities; limitations; medi- 
cal cannabis legacy licensing; cannabis 
shortage for medical program. 
26-2C-7. Commercial cannabis activity licensing; appli- 
cation; issuance and denial of a license. 
26-2C-8. Licensees; disciplinary actions; sanctions; civil 
penalty. 
26-2C-9, Application and licensing fees. 
26-2C-10. Cannabis training and education program li- 
censing; sanctions, 
26-2C-11, Cannabis server permits; cannabis servers; 
permit required; applications; education 
program approval required; issuance or 
denial of a permit or approval; penalties. 
26-2C-12. Local control. 
26-2C-13. Licensee protections. 
26-2C-14, Protection of underage persons; providing can- 
nabis products to minors; penalties. 
26-20-15. Transport via courier. 
26-2C-16. Packaging and labeling. 
26-2C-17. Cannabis products; packaging and labeling; 
division rulemaking. 


26-2C-1. Short title. 


Sec. 

26-2C-18, Testing cannabis products; health and safety 
of employees. 

26-2C-19, Researching cannabis; recordkeeping. 

26-2C-20. Advertising and marketing restrictions, 

26-2C-21. Contracts. 

26-2C-22. Provision of professional services. 

26-2C-23. Medical cannabis provisions unaffected. 

26-2C-24, Protections for the use of cannabis. 

26-2C-25, Personal use of cannabis. 

26-2C-26. Limits on personal use; penalties. 

26-2C-27. Personal production of cannabis; penalties. 

26-20-28. Unlicensed sales of cannabis; penalties, 

26-2C-29, . Cannabis within restricted area; penalty. 

26-2C-30. Unlawful possession of cannabis; penalties, 

26-2C-31, Unlicensed manufacturing of cannabis extract; 
penalty. 

26-2C-32. Exemption from criminal and, civil penalties; 
researchers. 

26-2C-33. Reporting requirements for cannabis-related 
violations. 

26-2C-34, Employer protections; exemptions. 

26-2C-35. Appeal of rules. 

26-2C-36. Public records and open meetings. 

26-2C-37. Intrastate source. 

26-2C-38. Imports and exports. 

26-2C-39. Cannabis regulation fund. 

26-2C-40. Plant limit. (Repealed effective December 31, 

q 2025.) 

26-2C-41. Indian nations, tribes;and pueblos; intergov- 
ernmental agreements. 

26-2C-42. Cooperation of agencies, 


Sections 1 through 42 [26-2C-1 to 26-2C-42 NMSA 1978] of this act may be cited as the "Can- 


nabis Regulation Act". 


History: Laws 2021 (1st S.S.), ch. 4, $ 1. 

Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- 
tained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 29, 2021, 90 days 
after adjournment of the legislature. 

Temporary provisions. — 


Laws 2021 (1st S.S.), ch. 4, § 70 provided: 

A. On June 29, 2021; all functions, personnel, money, 
appropriations, records, furniture, equipment and other 
property of the department of health's medical cannabis 
program that are not part of the department's medical 
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26-2C-2 DRUGS'AND COSMETICS 26-2C-2 : 
cannabis registry powers and duties shall be transferred agency or other entity to which the responsibility for the 
to the regulation and licensing department. adoption of the rules has been transferred. To the extent 

B, On June 29, 2021, all contractual obligations and any administrative rules are inconsistent with the provi- 
other agreements of the department of health as they per- sions of this act, such rules are null and void. 
tain to the department's medical cannabis program that Laws 2021 (1st S.S.), ch. 4, § 71 provided that: 
are not part of the department's medical cannabis registry A. The legislative finance committee shall study the fis- 
powers and duties are binding on the regulation and li cal and economic impacts of the Cannabis Regulation Act 
censing department. for fiscal years 2023 through 2027 and provide a report to 

C. Statutory references to the department of health that the revenue stabilization and tax policy committee on or 
pertain to the department's medical cannabis program before December 1, 2027. 
that are not part of the department's medical cannabis B. The report shall include: ; 
registry powers and duties shall be deemed to be refer- (1) the impacts on budgets and staffing of the regu- 
ences to the cannabis control division of the regulation lation and licensing department and the department of 
and licensing department. health; 

D. On June 29, 2021, any unexpended or unencumbered (2) the impacts on general fund revenue and expenses; 
balance in the medical cannabis fund is transferred to the (3) the impacts on potential funds created by the Can- 
cannabis regulation fund. nabis Regulation Act; 7 

E. Except to the extent any administrative rules:are (4) the impacts on the medical cannabis program; 
inconsistent with the provisions of this act, any adminis- (5) the impacts on local and state law enforcement; and 
trative rules adopted by an officer, agency or other entity (6) the economic impact on the state, including: 
whose responsibilities have been transferred pursuant (a) job creation; 
to the provisions of this act to another officer, agency or (b) tourism; and 
other entity remain in force until amended by the officer, (c) other economic impacts. 


26-2C-2. Definitions. 


As used in the Cannabis Regulation Act: 
A. "advertisement": 

(1) means a statement or a depiction that is intended to induce the purchase of cannabis 
products and that is displayed in printed material or on a sign or other outdoor display or pre- 
sented in a radio, television or other media broadcast or in digital media; and 

(2) does not include: 

(a) a sign or outdoor display or other statement permanently affixed to a licensed 
premises that is intended to induce the sale of a cannabis product produced or sold on the prem- 
ises; 

(b) a label affixed to a cannabis product or the covering, wrapper or container of a 
cannabis product; or 

(c) an editorial or other material printed in a publication when the publication of the 
editorial or material was not paid for by a licensee and was-not intended to promote the sale of 
cannabis products by a particular brand or company; 

B. "cannabis": 

(1) means all parts of the plant genus Cannabis containing a delta-9-tetrahydrocannabinol 
concentration of more than three-tenths percent on a dry weight basis, whether growing or not; 
the seeds of the plant; the resin extracted from any part of the plant; and every compound, manu- 
facture, salt, derivative, mixture or preparation of the plant, its seeds or its resin; and 

(2) does not include: 

(a) the mature stalks of the plant; fiber produced from the stalks; oil or cake made 
from the seeds of the plant; any other compound, manufacture, salt, derivative, mixture or prepa- 
ration of the mature stalks, fiber, oil or cake; or the sterilized seed of the plant that is incapable of 
germination; or 

(b) the weight of any other ingredient combined with cannabis products to prepare 
topical or oral administrations, food, drink or another product; 

C. "cannabis consumption area" means an area where cannabis products may be served and 
consumed; 

D. "cannabis courier" means a person that transports cannabis products to qualified patients, 
primary caregivers or reciprocal participants or directly to consumers; 

E. "cannabis establishment" means: 

(1) acannabis testing laboratory; 

(2) acannabis manufacturer; 

(3) acannabis producer; 
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(4) .a cannabis retailer; 

(5) acannabis research laboratory; 

(6) avertically integrated cannabis establishment; 

(7) acannabis producer microbusiness; or 

(8) an integrated cannabis microbusiness; 

F. "cannabis extract”: 

(1) means a product obtained by poridretiné resins, tetrahydrocannabinols or other sub- 
stances from cannabis by extraction methods approved by the division; and 

(2) does not include the weight of any other ingredient combined with cannabis extract to 
prepare topical or oral administrations, food, drink or another product; 

G. "cannabis flowers" means only the flowers of a cannabis plant; 

H.. "cannabis manufacturer" means a person that: 

(1) manufactures cannabis products; 

(2) packages cannabis products; 

(3) has cannabis products tested by a cannabis ese laboratory; or 

(4) purchases, acquires, sells or transports wholesale cannabis products to other cannabis 
establishments; 

I, "cannabis producer” means a person that: 

(1). cultivates cannabis plants; 

(2) has unprocessed cannabis products tested by a cannabis testing laboratory; 

(3) transports unprocessed cannabis products only to other cannabis establishments; or 

(4) sells cannabis products wholesale; 

J. "cannabis producer microbusiness" means a cannabis producer at a single licensed premises 
that possesses no more than two hundred total mature cannabis plants at any one time; 

K. "cannabis product" means a product that is or that contains cannabis or cannabis extract, 
including edible or topical products that may also contain other ingredients; 

L. "cannabis research laboratory" means a facility that produces or possesses cannabis prod- 
ucts and all parts of the plant genus Cannabis for the purpose of studying cannabis cultivation, 
characteristics or uses}: 

M. "cannabis retailer" means a person that sells cannabis products to qualified patients, pri- 
mary caregivers or reciprocal participants or directly to consumers; 

N. "cannabis server permit" means an authorization that allows a person to directly offer, sell 
or serve cannabis or cannabis products as part of commercial cannabis activity in a cannabis con- 
semiption area; 

O. "cannabis server permit education provider" means a person that provides cannabis server 
education courses and examinations; 

_ P.. "cannabis testing laboratory" means a person that samples, collects and isats cannabis prod- 
ucts and transports cannabis products for the purpose of testing; 

Q. "cannabis training and education program" means a practical or academic curriculum of- 
fered by a New Mexico public post-secondary educational institution designed to prepare students 
for participation in the cannabis industry; 

R. "commercial cannabis activity": 

(1) means the cultivation, production, possession, manufacture, storage, testing, research- 
ing, labeling, Laat couriering, purchase for resale, sale or consignment of cannabis prod- 
ucts; and 

»(2) does not include activities related only to the medical cannabis program, to cannabis 


training and education programs or to the personal cultivation or use of cannabis; 


S. "consumer" means a person twenty-one years of age or older who purchases, acquires, owns, 
possesses or uses a cannabis product for a purpose other than resale; 
T. "contaminant" means pesticides and other foreign material, such as hair, insects or other 
similar adulterants, in harvested cannabis; 
U. "controlling person": 
(1) means a person that controls a financial or voting interest of ten percent or more of, or 
an officer or board member of, a cannabis establishment; and 
(2) does not include a bank or licensed lending institution; 
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V. "cultivation" means any activity involving the planting, growing, pebiytien ei drying, curing, 
grading or trimming of cannabis; 

W. "department" means the regulation and licensing a TeeruaMelt; 

X. "director" means the director of the division; - 

Y. "division" means the cannabis control.division of vn SHARE 

Z. "dry weight basis", when used in the context of regulation of commercial cannabis activity, 
means a process by whieh delta-9-tetrahydrocannabinol concentration is measured relative to the 
aggregate weight of all parts of the plant genus Cannabis, whether growing or not, including the 
leaves of the plant, the flowers and'buds of the plant, the seeds of the plant, the resin ofthe plant 
and the stalks of the plant at the point of harvest by a HUSH and with no moisture added to the 
harvested plant; 

AA. "facility" means a building, space or “ere licensed for the te bay possession, test- 
ing, manufacturing or distribution of cannabis, cannabis extracts or cannabis products; 

BB. "financial consideration" means value that is given or received, directly or indirectly, 
through sales, barter, trade, fees, charges, dues, contributions or donations; ' 

~CC. "homegrown" or "homemade" means grown or made for purposes that are not dependent 
or conditioned upon the provision or receipt of financial consideration; 

DD. "household" means a housing unit and includes any place in or around the housing unit at 
which an occupant of the housing unit produces, manufactures, certs or stores homegrown can- 
nabis or homemade cannabis products; 

EE. . "immature cannabis plant" means a cannabis plant that has no observable flowers or buds; 

FF. "industry standards" means the prevailing customary standards of business practice in the 
cannabis industry in jurisdictions within the United States; 

GG. "integrated cannabis microbusiness" means a person that is autharized to conduct one or 
more of the following: 

(1) production of cannabis at a single licensed premises; provided that the person shall not 
possess more than two hundred total mature cannabis plants at any one time; 

(2) manufacture of cannabis products at a single licensed premises; 

(3) sales and transportation of only cannabis products produced or manufactured by that 
person; 

(4) operation of only one retail establishment; and 

(5) couriering of cannabis products to qualified patients, primary caregivers or reciprocal 
participants or directly to rent gph te 

HH. "licensed premises" means a location that includes: 

(1) all enclosed public and private areas at the location that are used in the BED 9 aa 
indludeld offices, kitchens, restrooms and storerooms; ii 

(2) all areas outside of a building that are specifically included in the license for the jiro- 
duction, manufacturing, wholesale sale or retail sale of cannabis products; and | 

(3) with respect to a location that is specifically licensed for the production of cannabis 
outside of a building, the entire unit of land that is created by seen taii or partition of land that 
the licensee owns, leases or has a right to occupy; 

II. “local jurisdiction" means a municipality, home rule rilimhiciial ify or county; 

JJ, "manufacture" means to Fk ocei| blend, extract, infuse, package or. ntherwise det a 
cannabis product; 

KK. "medical cannabis" means cannabis products used by a qualified patient or vecipbaea parr 
ticipant in accordance with the Lynn and Erin Compassionate Use Act’ ieee 26, Article 2B 
NMSA 1978]; 

LL. "medical cannabis program means the program created pursuant to the Lynn and Brin 
Compassionate Use Act; 

MM... "medical cannabis rogiatesy! means s the system by which the derin?teneaih of health ap- 
proves or denies applications and issues and renews registry identidicatirin cards for. qualified 
patients; 

NN... "primary caregiver" means a resident of New Mexico who is at aes eighteen years of age 
and who is responsible for managing'the well-being of a qualified patient with respect to the medi- 
cal use of cannabis pursuant to the Lynn and Erin Compassionate Use Act; . 
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OO. "public place" means a place to which the general public has access and includes hallways, 
lobbies ‘and other parts of apartment houses and hotels that do not constitute rooms or apart- 
ments designed for actual residence; highways; streets; schools; places of amusement; parks; play- 
grounds; and places used in connection with public passenger transportation; 

PP. "qualified patient" means a resident of New Mexico who holds a registry identification card 
pursuant to the Lynn and Erin Compassionate Use Act; 

QQ. "reciprocal participant" means a person who is nota resident of New Mexico and who 
holds proof of enrollment by a governmental regulatory authority to participate in the medical 
cannabis program of another state of the United States, the District of Columbia or a territory or 
commonwealth of the United States in which the person resides or a person who holds proof of 
enrollment by a governmental regulatory authority of a New Mexico Indian nation, tribe or pueblo 
to participaten in its medical cannabis program; 

RR. "retail establishment" means a location at: which cannabis inthis are sold to qualified 
patients, primary caregivers and reciprocal participants and directly to consumers; 

SS. "superintendent" means the superintendent of regulation and licensing; ' 

TT. “unprocessed! means unaltered from an original, raw or natural state; and 

UU. "vertically integrated cannabis establishment" means a person that is authorized to act as 
any of the following: ) 

(1) acannabis courier; 
(2) acannabis manufacturer; 
(3) acannabis producer; and 
(4) a cannabis retailer. 


History: Laws 2021 (1st S.S.), ch. 4, § 2. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-3. Division; powers and duties; rulemaking; advisory committee 
created; membership; duties. © 


A. The "cannabis control division" is created in the department to administer the Cannabis 
Regulation Act and the licensing provisions of the Lynn and Erin Compassionate Use Act [Chap- 
ter 26, Article 2B NMSA 1978] and rules promulgated in accordance with those acts. Rules shall be 
adopted and promulgated as provided in the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

B. No later than January 1, 2022, the division shall promulgate rules that are consistent with 
industry standards necessary for the division to carry out its duties pursuant to the Cannabis 
Regulation Act as follows: 

(1) qualifications and procedures for licensure; provided that qualifications shall be di- 
rectly and demonstrably related to the operation of the applicable cannabis establishment; 

(2) security requirements for a cannabis establishment; 

(3) requirements related to: 

(a) inspection and monitoring of a cannabis establishment; 

(b) a cannabis establishment's recordkeeping and tracking of cannabis from seed un- 
til sale; 

(c) prevention of the sale or diversion of cannabis products in commercial cannabis 
activity to a person under the age of twenty-one; 

(d) labeling of cannabis products packaged, sold or distributed by a cannabis estab- 
lishment; and 

(e) language for labels of cannabis elon regarding potential adverse effects; 

(4) rules providing that: 

(a) a person who is twenty-one oer old or older shall not purchase more than two 
ounces of cannabis, sixteen grams of cannabis extract and eight hundred milligrams of edible can- 
nabis at one time; and 

(b) as to commercial cannabis activity: 1) a consumer shall not possess more than 
two ounces of cannabis, sixteen grams of cannabis extract and eight hundred milligrams of edible 
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cannabis outside the consumer's private residence; 2) any cannabis in excess of the amounts de- 
scribed in Item 1) of this subparagraph shall be stored in the person's residence and shall not be 
visible from a public place; and 3) the division shall not limit the amount of tetrahydrocannabinol 
concentration in a cannabis product; provided that the division may. adopt ae ees for ap- 
portionment and packaging of cannabis products;. 

(5) rules on advertising and marketing of cannabis products; 

(6) rules on how a licensee may display cannabis products for sale; 

(7). procedures that promote and. encourage full participation in, the rennet malas 


governed by the Cannabis Regulation Act by representatives of communities that have been dis-: 


proportionately harmed by rates of arrest through the enforcement of cannabis prohibitions) in 


law and policy, rural communities likely to be impacted by cannabis production and Aga 


producers from economically disadvantaged communities; 
(8) procedures that promote and encourage racial, ethnic; gender and geographic divenity 


and New Mexico residency among license applicants, licensees and cannabis industry. employees; 


(9) rules for a certification process to identify cannabis products for consumers from inte- 
grated cannabis microbusinesses or cannabis producer microbusinesses or owned by representa- 
tives of communities that have-been;disproportionately harmed. by rates of arrest through the 
enforcement of cannabis prohibitions in law and policy and underserved communities that include 
tribal, acequia, land grant-merced and other rural historic communities; 

(10) in consultation with the economic development department, development of a techni- 
cal assistance resource guide for rural New Mexico residents who are seeking to establish verti- 
cally integrated cannabis establishments, cannabis producer microbusinesses or integrated can- 
nabis microbusinesses; 

(11) in consultation with the department of environment, rules to establish: 

(a) health and safety standards applicable to the research, production and manufac- 
ture of cannabis products; 

(b) standards for food and product safety applicable to cannabis products; and 

(c) which additives are approved for and prohibited from inclusion in cannabis prod- 
ucts; provided that nicotine shall be prohibited; 

(12) in consultation with the New Mexico department of agriculture and the department 
of environment, rules to establish standards for quality control, inspection and testing of cannabis 
products for potency and contaminants, except for cannabis produced or harvested for research 
purposes and not for ingestion; provided that all such rules and standards shall be consistent with 
the rules and standards for testing of medical cannabis products; and 

(13) in consultation with the state fire marshal's office of the homeland security and emer- 
gency management department, rules with regard to health and safety. 

C. No later than January 1, 2022, the division shall promulgate rules that are cimbitetati with 
industry standards relating to cannabis training and education programs, including: 

(1) «qualifications and procedures for licensure; and : 

(2) physical security, cybersecurity and, if applicable, security of information enlléGhed 4 un- 
der the federal Health Insurance Portability and Accountability Act of 1996 requirements. 

D. No later than January 1, 2022, the division shall promulgate rules in consultation with the 
New Mexico department of agriculture, the department of environment and the office of the state 
engineer to establish: 

(1) environmental protections; and 

(2) protocols to ensure licensees' compliance with state and.local laws ait ordinances gov- 
erning food and product safety, occupational health and safety, environmental impacts, natural 
resource protection, water use and quality, water supply, hazardous materials, pesticide use and 
wastewater discharge. 

E. No later than January 1, 2022, the rene Cet shall oc raldad in eoitdultatins! with the de- 
partment of health to establish standards and determinations on requirements for reserving can- 
nabis products.for sale to qualified patients, primary caregivers and reciprocal participants. 

F. The division shall collect and publish annually on the division's website, and present to 
the appropriate interim committee of the legislature,a report describing demographic data on 
license applicants, controlling persons and employees of cannabis establishments, including race, 
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ethnicity, gender, age, residential status and whether the applicants, persons, employees or the 
locations where the cannabis products are produced, manufactured, sold, tested or researched are 
located in an underserved rural community, including tribal, acequia, land grant-merced or other 
rural historic communities. 

G. The "cannabis regulatory advisory committee" shall be created no later than September 1, 
2021. The committee shall advise the division on the development of rules pursuant to the Canna- 
bis Regulation Act, including best practices and the promotion of economic and cultural diversity 
in licensing and employment opportunities and protection of public health and safety while ensur- 
ing a regulated environment for commercial cannabis activity that does not impose unreasonable 
barriers that would perpetuate, rather than reduce and eliminate, the illicit market for'cannabis. 
A person appointed to the cannabis regulatory advisory committee shall not hold any ownership 
interest or investment in a licensed person pursuant to the Cannabis Regulation Act; provided 
that the superintendent may appoint a person who holds an ownership interest in a licensed per- 
son as a nonvoting member. The committee shall consist of the following members: 

(1) the chief public defender or the chief public defender's designee; 

(2) adistrict attorney appointed by the New Mexico district attorney association; 

(3) amunicipalipolice chief appointed by the:New Mexico association of chiefs of police; 

(4) a county sheriff appointed by the executive director of the New Mexico association of 
counties; and 

(5) one member for each of the following groups or professional qualifications, appointed 
by the superintendent: » 

(a) a cannabis policy advouney organization; 
(b) a labor organization; 
(c) aqualified patient; 
(d) astate or local agency with relevant expertise as the director and the sirpartitene 
dent deem appropriate; 
(e) an Indian nation, tribe or pueblo with relevant expertise as the director and the 
superintendent deem appropriate; 
(f) expertise in public health; 
-(g) ‘expertise in regulating commercial activity for adult-use intoxicating substances; 
(h) expertise and experience in cannabis laboratory science; 
(i) expertise in environmental science; 
(j) expertise in small business development; 
(k) expertise in water resources; 
(1) expertise in other relevant areas as the director and the superintendent deem ap- 
propriate; and 
(m) previous experience as a cannabis retailer, cannabis producer or cannabis manu- 
facturer and who is a nonvoting member. 

H. The cannabis regulatory advisory committee shall elect from among its members a chair 
and such other officers as it deems necessary. The committee shall meet at the call of the chair, the 
director or the superintendent. A majority of members currently serving constitutes a quorum for 
the conduct of business. Members shall serve at the pleasure of the superintendent. 

I. Public voting members of the cannabis regulatory advisory committee are entitled to receive 
per diem and mileage as provided for state employees pursuant to the Per Diem and Mileage Act 
[10-8- 1 through 10-8-8: NMSA 1978] and shall receive no other compensation, cg ae or allow- 
ance, 

J. The distaton shall: 

(1) monitor the supply and demand of cannabis products produced in New Mexico by li- 
censees and present annually to the appropriate interim committee of the legislature the impacts 
of supply on illicit cannabis products markets and adequate supply of cannabis products for quali- 
fied patients and reciprocal participants; 

(2) request the department of public safety to enforce the provisions of the Cannabis Regu- 
lation Act as deemed necessary; and 

(3) undertake studies and conduct courses of instruction for division employees that will 
improve the operations of the division and advance its purposes. 


t 
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History: Laws 2021 (1st S.S.), ch. 4, § 3. C. Statutory references to the department of health that 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- pertain to the department's medical cannabis program 
tained no effective date provision, but, pursuant to N.M. that are not part of the department's medical cannabis 
Const., art. IV, § 28, was effective June 29, 2021, 90 days registry powers and duties shall be deemed to be refer- 
after adjournment of the legislature. ences to the cannabis control division of the regulation 
Temporary provisions. — Laws 2021 (1st S.S.), ch. 4, and licensing department. 
§ 70 provided: D. On June 29, 2021, any unexpended or unencumbered 
A. On June 29, 2021, all functions, personnel, money, balance in the medical cannabis fund is transferred to the 
appropriations, records, furniture, equipment and other cannabis regulation fund. 
property of the department of health's medical cannabis E. Except to the extent any, administrative rules are 
program that are not part of the department's medical inconsistent with the provisions of this act, any adminis- 
cannabis registry powers and duties shall be transferred ‘trative rules adopted by an officer, agency or other entity 
to the regulation and licensing department. whose responsibilities have been transferred pursuant 
B. On June 29, 2021, all contractual obligations and to the provisions of this act to another officer, agency or 
other agreements of the department of health as they per- other entity remain in force until amended by the officer, 
tain to the department's medical cannabis program that agency or other entity to which the responsibility for the 
are not part of the department's medical cannabis registry , adoption of the rules has been transferred. To the extent 
powers and duties are binding on the regulation and li- any administrative rules are inconsistent with the provi- 
censing department. sions of this act, such tules are null and void. 


26-2C-4. Department of health; duties; public health and safety 
advisory committee. 


A. The department of health shall monitor emerging scientific and medical information rel- 
evant to the health effects associated with the use of cannabis products and shall monitor changes 
in cannabis product use, opioid use and alcohol use patterns for children and adults within the 
state, broken down by county, race and ethnicity. 

B. No later than September 1, 2021, the secretary of health sholl appoint a "public health and 
safety advisory committee" composed 35 no more than fifteen professionals with expertise related 
to cannabis products through work, training or research in public health, epidemiology, medicine, 
medical toxicology, poison control, road safety, occupational safety, environmental safety and emer- 
gency medicine. 

C. Beginning December 1, 2024, the public health and safety advisory committee shall provide 
to the legislature, and the department of health shall publish on its website, an annual report on 
the health effects of legalizing cannabis products for adult use. The report shall.include the follow- 
ing elements relating to cannabis product use and, as applicable, the demographics of persons who 
are the subject of an element: 

(1) child access; 

(2) road safety and driving while impaired; 

(3) workplace safety; 

(4) the percentage of emergency room visits and outcomes; 

(5) educational needs for children and adults; 

(6) . consumer and product safety; 

(7) the percentage of poison control center calls; and 

(8) the impact of cannabis use on rates of alcohol, opioid and other substance abuse. 

D. In consultation with qualified patients and primary caregivers, the department, of health 
shall publish an annual assessment report that shall include at a minimum an evaluation of the 
affordability and accessibility of medical cannabis. 

EK. Public members of the public health and safety advisory committee are ‘entitled to per diem 
and mileage as provided for state employees pursuant to the Per Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: Laws 2021 (1st S.S.), ch. 4, § 4. ' property of the department of health's medical cannabis 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- program that are not part of the department's medical 
tained no effective date provision, but, pursuant to N.M. cannabis registry powers and duties shall be transferred 
Const., art. IV, § 23, was effective June 29, 2021, 90 days to the regulation and licensing department. 
after adjournment of the legislature. . B. On June 29, 2021, all contractual obligations and 
Temporary provisions, — Laws 2021 (1st S.S.), ‘ch. 4, other agreements of the department of health as they per- 
§ 70 provided: tain to the department's medical cannabis program that 
A. On June 29, 2021, all functions, personnel, money, are not part of the department's medical cannabis registry 


appropriations, records, furniture, equipment and other 
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powers and duties are binding on the regulation and li- 
censing department. 

C, Statutory references to the department of health that 
pertain to the department's medical cannabis program 
that are not part of the department's medical cannabis 
registry powers and duties shall be deemed to be refer- 
ences to the cannabis control division of the regulation 
and licensing department. 

D, On June 29, 2021, any unexpended or unencumbered 
balance in the medical cannabis fund is transferred to the 
cannabis regulation fund. 


CANNABIS REGULATION 


26-2C-6 


E, Except to the extent any administrative rules are 
inconsistent with the provisions of this act, any adminis- 
trative rules adopted by an officer, agency or other entity 
whose responsibilities have been transferred pursuant 
to the provisions of this act to another officer, agency or 
other entity remain in force until amended by the officer, 
agency or other entity to which the responsibility for the 
adoption of the rules has been transferred. To the extent 
any administrative rules are inconsistent with the provi- 
sions of this act, such rules are null and void. 


26-2C-5. Department of health; duties; transfer of licensing duties. 


Except for administration of the medical cannabis registry, the power, duty and authority of the 
department of health related to the medical cannabis program shall be transferred to the division 
on the effective date of the Cannabis Regulation Act. 


History: Laws 2021 (1st S.S.), ch. 4, § 5. 

Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- 
tained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 29, 2021, 90 days 
after adjournment of the legislature. 

Temporary provisions. — Laws 2021 (1st S.S.), ch. 4, 
§ 70 provided: 

A. On June 29, 2021, all functions, personnel, money, 
appropriations, records, furniture, equipment and other 
property of the department of health's medical cannabis 
program that are not part of the department's medical 
cannabis registry powers and duties shall be transferred 
to the regulation and licensing department. 

B, On June 29, 2021, all contractual obligations and 
other agreements of the department of health as they per- 
tain to the department's medical cannabis program that 
are not part of the department's medical cannabis registry 
powers and duties are binding on the regulation and li- 
censing department. 


C. Statutory references to the department of health that 
pertain to the department's medical cannabis program 
that are not part of the department's medical cannabis 
registry powers and duties shall be deemed to be refer- 
ences to the cannabis control division of the regulation 
and licensing department. 

D. On June 29, 2021, any unexpended or unencumbered 
balance in the medical cannabis fund is transferred to the 
cannabis regulation fund. 

E. Except to the extent any administrative rules are 
inconsistent with the provisions of this act, any adminis- 
trative rules adopted by an officer, agency or other entity 
whose responsibilities have been transferred pursuant 
to the provisions of this act to another officer, agency or 
other entity remain in force until amended by the officer, 
agency or other entity to which the responsibility for the 
adoption of the rules has been transferred. To the extent 
any administrative rules are inconsistent with the provi- 
sions of this act, such rules are null and void. 


26-2C-6. Licensing cannabis activities; limitations; medical 
cannabis legacy licensing; cannabis shortage for 


-medical program. 


A. The division shall regulate and administer and may collect fees in connection with the ad- 


ministration of: 


(1). commercial cannabis activity and licensing related to commercial cannabis activity; 
(2) the medical cannabis program, except for the medical cannabis registry; and 
(3) all aspects of cannabis relating to cannabis training and education programs. 
B. The division shall follow the provisions of the Uniform Licensing Act [Chapter 61, Article 1 
NMSA 1978] when licensing or permitting the following: 


(1) cannabis consumption areas; 
(2) cannabis couriers; 
(8) cannabis manufacturers; 


(4) cannabis producer microbusinesses; 


(5) cannabis producers; 

(6) cannabis research laboratories; 
(7) . cannabis retailers; 

(8) cannabis servers; 

(9) cannabis testing laboratories; 


(10) cannabis training and education programs; 
(11) integrated cannabis microbusinesses; and 
(12) vertically integrated cannabis establishments. 
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C. The division shall include a clear designation on all licenses and permits that indicates 
whether the license or permit is for medical cannabis activity, commercial cannabis activity or 
both or for cannabis training and education programs, 

D. The division shall issue a license to a cannabis retailer applicant ata ditehuit if the appli- 
cant provides documentation of an agreement to accept cannabis products on consignment from a 
cannabis producer microbusiness or an integrated cannabis microbusiness licensed pursuant the 
Cannabis Regulation Act. 

E. A license is valid for twelve months from the date the license is issued and may be renewed 
annually, except that a license issued for a cannabis training and education program is valid until 
terminated by the licensee or suspended or revoked by the division. 

F. The director shall not renew a license issued pursuant to the provisions of the Cannabis 
Regulation Act until the director receives notification from the secretary of taxation and revenue 
or the secretary's designee that on acertain date: 

(1) the licensee is not a delinquent taxpayer; and 
(2) there are no unfiled tax returns due from engaging in business authorized by the li- 
cense. 

G. No license shall be transferable or assignable from a licensee to another person... The divi- 
sion shall not allow a person that is licensed as any type of cannabis establishment other than.a 
cannabis research laboratory to hold, directly or indirectly, a cannabis testing laboratory license. 

H. Except for verification of age, the division shall not require licensees to request information 
from consumers or impose any residency requirement upon consumers for the purchase of canna- 
bis products pursuant to the commercial cannabis activity authorized by the Cannabis Regulation 
Act. The division may require licensees to request information from consumers for the purchase of 
cannabis products pursuant to the medical cannabis program, which may include the presentation 
of legal identification issued by an authorized governmental entity or other documents as required 
by the medical cannabis program. 

I,. Except as otherwise provided in the Cannabis Regulation Act, the division shall not limit 
the number of licensed premises a licensee may occupy or operate under a license. Multiple li- 
censees may occupy a single licensed premises, and the division shall not place any restriction or 
prohibition on the number of licensees occupying a single licensed premises or on the number of 
licensed premises of a cannabis establishment except as otherwise specifically provided for by the 
Cannabis Regulation Act. A licensee may conduct any lawful activity or any combination of lawful 
activities at a licensed premises; provided that the licensee is not a licensee pursuant to the Liquor 
Control Act [60-3A-1 NMSA 1978]. Smoking in a cannabis consumption area on a licensed prem- 
ises shall be allowed only if the cannabis consumption area is in a designated smoking area or ina 
standalone building from which smoke does not infiltrate other indoor workplaces or other indoor 
public places where smoking is otherwise prohibited pursuant to the Dee Johnson Clean Indoor 
Air Act [Chapter 24, Article 16 NMSA 1978]. 

J. Licensees are specifically allowed to conduct other licensed activities, including activities 
pursuant to the Hemp Manufacturing Act [Chapter 76, Article 24 NMSA 1978], except for sales of 
alcoholic beverages. 

K. A person properly licensed and in good standing pursuant to the Lynn and Erin Compas- 
sionate Use Act [Chapter 26, Article 2B NMSA 1978] on the effective date of the Cannabis Regula- 
tion Act may continue to operate under that license for medical cannabis until comparable licenses 
for commercial cannabis activity are available. The division shall determine when retail sales of 
commercial cannabis products begin, but no later than April 1, 2022. A facility of such a licensee, 
upon issuance of the applicable cannabis establishment license, shall constitute licensed premises 
of the licensee and the licensee shall be entitled to continued and uninterrupted operations of the 
licensed premises. As to activity under the medical cannabis program, the licensee shall continue 
to operate under rules promulgated for the medical cannabis program until the division promul- 
gates rules for medical cannabis activity, except that a qualified patient, a primary caregiver and 
a reciprocal participant shall not be prohibited from purchasing and vp ba ae cannabis products 
pursuant to the medical cannabis program. 

L. To address a shortage of cannabis supply" in the medical cannabis program, the division 
may: 
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(1) require all cannabis establishment licensees to ensure that at least ten percent of their 
cannabis in stock on a monthly basis is designated for sale to qualified patients, primary caregiv- 
ers and reciprocal participants; 

(2) initially take reasonable measures to expeditiously incentivize increased production of 
cannabis plants to remedy a shortage of cannabis supply in the medical cannabis program; 

(3) after having first exhausted measures to increase production of cannabis plants to 
address the shortage of cannabis supply in the medical cannabis program, exclude commercial 
cannabis activity from the scope of new licenses issued to initial applicants for a vertically inte- 
grated cannabis establishment, cannabis producer, integrated cannabis microbusiness, cannabis 
producer microbusiness or cannabis manufacturer ni a which limitation shall be in force for a 
period of at least six months; and 

(4) require licensees who are licensed to produce cannabis to produce a specified quota of 
mature cannabis plants to be designated for use in the medical cannabis program; provided that: 

(a) the division may require a licensee to devote no more than twenty-five percent of 
the licensee's cultivated cannabis plants on a monthly basis for use in the medical cannabis pro- 
gram; and 

(b) the division may require specific tracking of cannabis plants. 

M. As used in this section, "shortage of cannabis supply in the medical cannabis program" 
means that the average number of cannabis plants in production in the medical cannabis program 
per qualified patient after the effective date of the Cannabis Regulation Act is substantially less 
than the average number of cannabis plants in production in the medical cannabis program per 
qualified patient as of the effective date of the Cannabis Regulation Act, where: 

(1) the average number of cannabis plants in production after the effective date of the 
Cannabis Regulation Act is measured over a period of three consecutive months; and 

(2) the average number of cannabis plants in production as of the effective date of the 
Cannabis Regulation Act is measured over a period of three consecutive months immediately pre- 
ceding the effective date of the Cannabis Regulation Act. 

N. A person who is a member of the New Mexico senate or the New Mexico house of represen- 
tatives on the effective date of the Cannabis Regulation Act shall not apply for or be granted a 
license to engage in any commercial cannabis activity prior to July 1, 2026. 


History: Laws 2021 (1st S.S.), ch. 4, § 6. Const., art. IV, § 23, was effective June 29, 2021,-90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-7; Commercial cannabis activity licensing; application; issuance 
and denial of a license. 


A. A license issued pursuant to the Cannabis Regulation Act shall not be subject to execution, 
attachment, a security transaction, liens or receivership. 
B. In carrying out its commercial cannabis activity licensing duties, the division shall: 

(1) no later than September 1, 2021, accept and begin processing license applications for 
cannabis producers, cannabis producer microbusinesses and any person properly licensed and in 
good standing as a licensed cannabis producer pursuant to the Lynn and Erin Compassionate Use 
Act [Chapter 26, Article 2B NMSA 1978]; 

(2) no later than January 1, 2022, accept and begin processing license applications for all 
license types; 

(8) require as a condition of licensing pursuant to the Cannabis Regulation Act that the 
applicant demonstrate that the applicant has a legal right to a commercial water supply, water 
rights or another source. of water sufficient to meet the water needs as determined by the division 
related to the license as evidenced by documentation from the office of the state engineer of a valid 
water right or from a water provider that the use of water for cannabis production is compliant 
with that water provider's rules; 

(4) if an applicant applies for a cannabis producer license or a cannabis manufacturer 
license, in addition to the requirements in Paragraph (3) of this subsection, require that the 
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applicant submit a plan to use, or demonstrate to the division that the ilirgmcge cpnnat feasibly 
use; energy and water reduction opportunities, including: 

(a) for a cannabis producer, drip irrigation and water collection 

(b) natural lighting and energy efficiency measures; and . 

(c) renewable energy generation; and | fs 

(5) allow:commercial cannabis activity retail sales no later than April 1, 2022 and other- 

wise allow activities authorized by the Cannabis Regulation Act or the medical cannabis program 
as of the time of licensure of a licensee, so long as a minimum of twenty-five percent of monthly 
cannabis sales are to qualified patients, primary caregivers and reciprocal participants or sold 
wholesale to other licensees that meet or exceed the twenty-five percent sales to qualified pepicegie 
primary caregivers and reciprocal participants until December 31, 2022. 

C, Once the division deems an application complete, the division has ninety axe to issue or 
deny a license application. 

D. The division shall deny an application ho an initial license or esheited if: 

(1). the application does not include information required by the division; or | 

(2) the applicant or a controlling person of the applicant has been convicted of an offense 
that is substantially related to the qualifications, functions or duties of the applicant's business; 
provided that if the division determines that the applicant or controlling person is otherwise quali- 
fied for a license and that issuing a license to the applicant would not compromise public safety, 
the division shall conduct.a thorough review of the conviction, including the nature of the offense, 
surrounding circumstances and any evidence of the applicant's or controlling person's rehabilita- 
tion following the conviction, and based on that review, determine whether the applicant should 
be issued a license. 

E. For purposes. of Subsection D of this section, the following are considered substantially re- 
lated to-the qualifications, functions or duties of a person seeking a license: ai 

(1). a felony conviction involving fraud, deceit or embezzlement; 
(2) a felony conviction for hiring, employing or otherwise using a person younger than 
eighteen years of age to: 
(a) prepare for sale; transport or carry a controlled substance; or 
(b) sell, give away or offer to sell a controlled substance to any person; and 
(3) any other offense as determined by the division. 

F. .A conviction for which the related sentence, including any term of probation or parole, is 
completed for the possession, use, manufacture, distribution or dispensing or the possession with 
the intent to manufacture, distribute or dispense cannabis is not considered substantially related 
to the qualifications, functions or duties of a person seeking a license and shall not be the sole 
ground on which an application is denied. The division shall comply with the provisions of the 
Criminal Offender Employment Act [Chapter 28, Article 2 NMSA 1978]... « 

G. The division shall deny an application if an applicant, a controlling person or the premises 
for which a license is sought does not qualify sha licensure pursuant ‘to the Cannabis Regulation 
Act. 

H. The division shall not license a person who has had ; a license that was issued pursuant to 
the Cannabis Regulation Act or the Lynn and Erin Compassionate Use Act revoked by the divi- 
sion or the department:of health in the three years immediately preceding the date on nei the 
person filed a new application. . 

I. Unless otherwise provided in the Cannabis Reculatian Act, a person whose license ‘sa been 
revoked may reapply for a license after a period of three years. The division may consider all of the 
circumstances resulting in the revocation in determining whether to issue a new license. 

J. The division shall adopt rules providing for submission of an applicant's fingerprints to the 
federal bureau of investigation to conduct a national criminal history background check and to the 
department of public safety to conduct a state criminal history check for the following licensees: 

(1) cannabis manufacturer; ey 
(2) cannabis producer; 

(3) cannabis producer microbusiness; 

(4) cannabis research laboratory; 

(5) cannabis retailer; 
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(6) ‘cannabis testing laboratory; 
(7). integrated cannabis microbusiness; and) 
(8) vertically integrated cannabis establishment. 

K. \;The division shall conduct national criminal history sighing peat checks and state criminal 
history checks on the following: 

(1) ifan applicant is a limited Saft iBtahin, éith partner of the limited partnership; 

(2) if the applicant is\a limited liability COMmp anys each member of the limited liability 
company; | 

(3) ifthe evnlidant 3 isa foeeoentinr® each director and officer of the corporation; and 

(4) any controlling person of the applicant. 

L. » Arrest record information received from the federal bureau of investigation and the depart- 
ment of public safety shall be confidential, shall not be considered a public record pursuant to the 
Publie Records Act [Chapter 14, Article 3 NMSA 1978] mee shall not be disclosed to persons not 
directly involved in the decision affecting the applicant» 

M. Electronic live Ta aye scans may be used wits Mabon 9 criminal history background 
checks. 


History: Laws 2021 (1st’S.S.), ch. 4, §°7. Const., art. IV, § 23,,was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- _ after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-8. Licensees; disciplinary actions; sanctions; civil penalty. 


A. A violation of the provisions of the Cannabis Regulation; Act by a licensee is grounds for 
disciplinary action, 7 
_ B.. The division may: : 

(1). impose an intermediate sanction established by rule; 

(2) impose a directed plan of correction; 

(3) assess a civil monetary penalty established by rule; provided that a civil monetary 
penalty shall not exceed ten thousand dollars ($10,000) per violation; and provided further that 
penalties and interest recovered pursuant to the Cannabis Regulation Act on behalf of the state 
shall be remitted to the state treasurer for deposit in the current school fund; or. 

(4) suspend or revoke the license. 

C. The division shall promulgate rules specifying the criteria for aetna of sanctions and 
_ civil monetary penalties. 
_D. The provisions of this section do not apply to occupational health and safety rules promul- 
gated pursuant to Section 3 [26-2C-3 NMSA 1978] of the Cannabis Regulation Act.., , 
EK. A person aggrieved by an action taken by the division pursuant to this section may request 
and receive a hearing with the superintendent for the purpose of reviewing the action in accor- 
dance with the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 


History: Laws 2021 (1st S.S.), ch. 4, § 8. Const., art. IV,-§ 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch: 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-9. Application and licensing fees. 


A. Every application for the issuance or renewal of the following licenses shall be accompanied 
by a license fee in the following specified amounts: 

(1) acannabis courier license, up to one thousand five hundred dollars ($1,500) per year 
and an additional fee of up to one thousand dollars ($1, 000) per year for each additional licensed 
premises of the licensee; 

(2) acannabis testing laboratory license, up to two thousand five hundred dollars ($2,500) 
per year and an additional fee of up to one thousand pel ($1,000) per year for each additional 
licensed premises of the licensee; 
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(3) acannabis manufacturer license, two thousand five hundred dollars ($2,500) per year 
and an additional fee of one thousand dollars ($1,000) per year for each additional licensed prem- 
ises of the licensee; 

(4) acannabis producer license, two thousand five hundred dollars ($2,500) per year and 
an additional fee of one thousand dollars ($1, 000) per year for each additional licensed premises 
of the licensee; 

(5) acannabis retailer license, two thousand five hundred dollars ($2,500) per year and an 
additional fee of one thousand dollars ($1,000) per year for each additional licensed premises of 
the licensee; 

(6) acannabis research laboratory license, two thousand five hundred dollars ($2,500) per 
year and.an additional fee of one thousand dollars ($1,000) per year for each additional licensed 
premises of the licensee; 

(7) a vertically integrated cannabis establishment license, seven thousand an Ruvidied 
dollars ($7,500) per year and an additional fee of one thousand dollars ($1,000) per year for each 
licensed premises of the licensee; 

(8) a cannabis producer microbusiness license, up to one thousand aitiads ($1,000) per 
year; 

(9) \ an integrated cannabis microbusiness license, up to two thousand five hundred dollars 
($2,500) per year and an additional fee of five hundred dollars ($500) per year for each licensed 
premises of the licensee; and 

(10) a cannabis consumption area, up to two thousand five hundred dollars ($2, 500) per 
year. 

B. Except for cannabis producer msiaeeiiiaedde and integrated cannabis microbusinesses, 
a licensee cultivating cannabis plants shall be assessed an additional annual fee no greater than 
fifty dollars ($50.00) per mature cannabis plant at the time of licensing or renewal. 

C. A licensee may increase the number of mature plants licensed at the time of renewal and 
one other time per year in increments of five hundred mature plants. Fees may be prorated for the 
remainder of the licensing year. 

D. The initial application fee and the annual renewal fee for a vertically integrated cannabis 
establishment license shall not exceed one hundred twenty-five thousand dollars ($125,000) for a 
license for both medical cannabis activity and commercial cannabis activity. The initial application 
fee and the annual renewal fee for a license or renewal of a license that authorizes only medical 
cannabis activity shall be one-half the fee applicable to a license authorizing both medical canna- 
bis activity and commercial cannabis activity. 

E. Ifacannabis producer microbusiness or an integrated cannabis microbusiness enters into a 
business arrangement with another licensee with the purpose or having the effect of evading the 
limitations of the licensee's license, such licensee shall not be eligible for the lower fee prescribed 
in Subsection A of this section and shall pay the per-plant fee prescribed i in Subsection B of this 
section. 

F. The division shall collect all renewal fees, including the renewal fees for all licensed prem- 
ises, at the time of renewal of a license. 

G. The fee for the issuance of a cannabis server permit shall not exceed thirty-five dollars 
($35.00). 

H. The division shall deposit all fees collected pursuant to the Cannabis Regulation Act i in the 
cannabis regulation fund. 


History: Laws 2021 (1st S.S.), ch. 4, § 9. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (Ist S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-10. Cannabis training and education program licensing; 
sanctions. 


A. The division shall begin licensing cannabis training and education programs no later than 
January 1, 2022. 
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B. The division may suspend a license for repeated violations of the same serious and substan- 
tial rule promulgated pursuant to the Cannabis Regulation Act pertaining to public health and 
safety. 


History: Laws 2021 (1st S.S.), ch. 4, § 10. Const., art. IV, § 23, was.effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-11. Cannabis server permits; cannabis servers; permit required; 
applications; education program approval required; 
issuance or denial of a permit or approval; penalties. 


A. The division shall promulgate rules consistent with this section and industry standards 
for issuance of a cannabis server permit and licenses for a cannabis consumption area. A can- 
nabis research laboratory or an employee of the laboratory is not required to obtain or possess a 
cannabis server permit while performing activities authorized pursuant to a cannabis research 
laboratory. 

B. The division shall issue cannabis server permits to persons twenty-one years of age or older 
who satisfy the requirements of this section and rules promulgated by the division. An applicant 
shall provide proof of satisfactory completion of a program provided by a cannabis server permit 
education provider approved by the division. A person shall not be employed as a cannabis server 
on a licensed premises unless that person obtains a cannabis server permit within thirty days of 
employment. 

C. The cannabis server education program curriculum shall include the following subjects: 

(1) the effect cannabis products have on the body and behavior, including the effect on a 
person's ability to operate a motor vehicle when under the influence of cannabis products; 

(2) the effect cannabis products have on a person when used in combination with alcohol 
or legal or illegal drugs; 

(3) state laws concerning cannabis licensure, cannabis liability issues and driving under 
the influence of cannabis; 

(4) methods of recognizing problem cannabis product users and techniques for intervening 
with problem cannabis product users; 

(5) methods of identifying false driver's licenses and other documents used as evidence of 
age and identity to prevent the sale of cannabis products to a person under twenty-one years of 
age pursuant to the Cannabis Regulation Act; and 

(6) harm reduction practices related to cannabis use. 

D. A cannabis server permit is the property of the state and shall be immediately returned to 
the division upon suspension or revocation or denial of renewal of a permit. 

E. Cannabis server permits shall be valid for a period of three years from the date the permit 
is issued and may be renewed upon providing proof that the permit holder has successfully com- 
pleted up to four and one-half hours of continuing education and an examination as determined 
by the division. 

F. In addition to any other penalties provided by law, the following penalties may be imposed 
for sales, service or dispensing a cannabis product to a person under twenty-one years of age in 
violation of the provisions of the Cannabis Regulation Act or rules of the division: 

(1) the division may suspend a cannabis server permit for a period of thirty days if the 
director finds that the cannabis server is guilty of a first offense of selling, serving or dispensing a 
cannabis product to a person under twenty-one years of age; 

(2) the division shall suspend a cannabis server permit for a period of one year when the 
division finds that the cannabis server is guilty of a second offense of selling, serving or dispensing 
a cannabis product to a person under twenty-one years of age in violation of the Cannabis Regula- 
tion Act arising separately from the incident giving rise to the cannabis server's first offense; 

(3) the division shall permanently revoke a cannabis server permit when it finds that the 
cannabis server is guilty of a third offense of selling, serving or dispensing a cannabis product to 
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a person under twenty-one years of age in violation of the Cannabis Regulation Act arising sepa- 
rately from the incidents giving rise to the cannabis server's first and second offenses; and 

(4) no person whose cannabis server permit is suspended pursuant to the provisions of 
this section shall offer, sell, serve or dispense a cannabis product as part of commercial Canna 
activity in a cannabis consumption area during the period of suspension. 


History: Laws 2021 (1st S.S.), ch. 4, § 11. Const., art. IV, § 28, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-12. Local control. 


A. A local jurisdiction may: 
(1) adopt time, place and manner rules that do not conflict with the Cannabis Regulation 
Act or the Dee Johnson Clean Indoor Air Act [Chapter 24, Article 16 NMSA 1978], including rules 
that reasonably limit density of licenses and operating times consistent with neighborhood uses; 
and — 
(2) allow for the smoking, vaporizing and ingesting of cannabis products within an per 
or outdoor cannabis consumption area if: 

(a) unless licensed pursuant to the Lynn and Erin Compassionate Use Act [Chap- 
ter. 26, Article 2B NMSA 1978], access to the cannabis consumption area is restricted to persons 
twenty-one years of age and older; and 

(b) the cannabis establishment or integrated cannabis microbusiness is located at 
a minimum distance from a school or daycare center as determined by the local jurisdiction, but 
which minimum distance shall not be set at any more than three hundred feet from a school or 
daycare center that was in existence at the time the establishment or microbusiness was licensed. 

B. , A local jurisdiction shall not: 
(1) prevent transportation of cannabis products on public roads by a licensee that trans- 
ports cannabis products in compliance with the Cannabis Regulation Act;. 
(2) completely prohibit the operation of a licensee; 
(3) _ prohibit or limit signage attached to or located on licensed premises that identifies the 
premises as a cannabis establishment; 

_ (4) require a licensed premises or a cannabis consumption area to be any more than three 
hundred feet from a school or daycare center that was in existence at the time the cannabis estab- 
lishment or integrated cannabis microbusiness was licensed; 

(5) require an existing licensee at a licensed. premises to Soran or 
(6) prohibit a person from producing homegrown cannabis as provided for in the Cannabis 
Regulation Act. 


History: Laws 2021 (1st S.S.), ch. 4, § 12. Const., art. IV, § 28, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the itd! itp 
tained no effective date provision, but, pursuant to N.M. 


26-2C-13. Licensee protections, 


A. Conduct by a licensee or a licensee representative that is allowed pursuant to a license and 
conduct by a person that allows property to be used by a licensee or a licensee representative for 
conduct allowed pursuant to a license is lawful, not a violation of state or local law and is not a 
basis for seizure or forfeiture of any property or assets under state or local law. 

B. The state or a local jurisdiction shall not impose a criminal, civil or administrative penalty 
on a licensee, a licensee representative or a person that allows property to be used by a licensee 
or a licensee representative pursuant to a license, solely for conduct avowed pursuant to a license. 


History: Laws 2021 (1st S.S.), ch. 4, § 18. Const., art. IV, § 23, was effective June 29, pee 90 days 
Effective dates. — Laws 2021 (1st)S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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26-2C-14. Protection of underage persons; providing cannabis products 
to minors; penalties. 


A. Except as allowed pursuant to the Cannabis Regulation Act, it is a violation of that act for 
a person, including a person licensed pursuant to the provisions of that act, or an employee, agent 
or lessee of that person, if the person knows or has reason to know that the person is violating the 
provisions of this section, to knowingly and intentionally: 

(1) sell, serve or give cannabis products to a person under twenty-one years of age or allow 
a person under twenty-one years of age to consume cannabis products on the licensed premises; 

(2) buy cannabis products for or procure the sale or service of cannabis products to a per- 
son under twenty-one years of age; 

(8) deliver cannabis products to a person under twenty-one years of age; or 

(4) aid or assist a person under twenty-one years of age to buy, otherwise procure or be 
served cannabis products. é 

B. A licensee shall not employ a person younger than twenty-one years of age to engage in a 
commercial cannabis activity. 

C. The division shall suspend or revoke the license and may fine the licensee in an amount not 
to exceed ten thousand dollars ($10,000), or both, when the division finds that a licensee or the 
licensee's employee or agent knowingly has sold, served or given any cannabis product to a person 
under twenty-one years of age. 

D. The establishment of all of the following facts by a licensee prosecuted for a violation of 
Subsection D of this section and a cannabis server for a violation of Subsection F of Section 11 [26- 
2C-11 NMSA 1978] of the Cannabis Regulation Act shall constitute a defense: 

(1) that the purchaser falsely represented in writing; by producing a driver's license bearing 
the purchaser's photograph; by producing a photographic identification card issued by the motor ve- 
hicle division of the taxation and revenue department; or by producing a similar identification card 
issued pursuant to the laws of this state, another state, the federal government or the government of 
an Indian nation, tribe or pueblo that the person was twenty-one years of age or older; 

(2) that the purchaser's appearance was such that an ordinary, prudent person would be- 
lieve that the purchaser was twenty-one years of age or older; and 

(8) that the sale was made in good faith, relying upon the purchaser's false written rep- 
resentation, driver's license or identification card produced as provided in Paragraph (1) of this 
subsection, and with the reasonable belief that the purchaser was actually twenty-one years of age 
or older. ; 

E. Nothing in this section shall be construed or interpreted to prevent: 

' (1) the division from enforcing its rules against a licensee; 

(2) astate agency from enforcing a law or rule that does not conflict with the Cannabis 
Regulation Act or rules promulgated pursuant to that act; or 

(3) a local jurisdiction from enforcing a local ordinance that does not conflict with the Can- 
nabis Regulation Act or rules promulgated pursuant to that act. 


History: Laws 2021 (1st S.S.), ch. 4, § 14. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-15. Transport via courier. 


A. A vertically integrated cannabis establishment, cannabis retailer or integrated cannabis 
microbusiness may courier cannabis products. 

B. A courier may accept payment for services using any legal method of payment or payment 
on delivery. 


History: Laws 2021 (1st S.S.), ch. 4, § 15. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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26-2C-16. Packaging and labeling. 


Before sale or transport via cannabis courier of a cannabis product, the cannabis product shall 
be labeled and packaged as provided in Section 17 [26-2C-17 NMSA 978] of the Cannabis Reewes 
tion Act. 


History: Laws 2021 (1st S.S.), ch. 4, § 16. Const,., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-17, Cannabis products; packaging and labeling; division 
rulemaking. 1 


A. Cannabis or cannabis extract included in a cannabis product that is manufactured in com- 
pliance with applicable law is not considered to be an adulterant under state law. 


B. The division shall promulgate rules consistent with industry standards for cannabis prod- 


ucts that establish labeling and packaging requirements, including that: 

(1) packages shall be resealable, child-resistant, compostable and recyclable or made an 
recycled materials; 

(2) packages and labels shall not be designed to be appealing to a child; and 

(3) labels shall include: 

(a) for a package containing only cannabis leaf or flower, the net weight of cannabis 
in the package; . 

(b) identification of the licensee or licensees that produced or manufactured the can- 
nabis product, the date on which the cannabis was harvested, the type of cannabis product and the 
date on which the cannabis product was manufactured and packaged; ) 

(c) potency and pesticide use; 

(d) alist of pharmacologically active ingredients; 

(e) for cannabis products containing non-cannabis ingredients, a list of all ingredients 
and a disclosure of nutritional information for the product or cannabis extract disclosed in the 
same manner required under federal law for nutritional labeling for food for human consumption; 

(f) a warning if nuts or other known allergens are used in the item or in its manufac- 
ture; 


(g) alogo designed by the division that is distinctive in design, color, size and location 


such that the logo notifies a reasonable person that the package contains cannabis; 

(h) a warning of possible adverse effects of consumption and the New Mexico poison 
and drug information center phone number; 

(i) an expiration date; and 

(j) other information as required, by rules promulgated pursuant to the Cannabis 
Regulation Act. 


History: Laws 2021 (1st S.S.), ch. 4, § 17. Const., art. IV, § 23, was effective June 29, 2021, 90 ey" 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-18. Testing cannabis products; health and safety of employees. 


A, Acannabis testing laboratory's testing of cannabis products shall comply with the require- 
ments set forth in applicable law and rules. 
B. In consultation with the department of environment and consistent with industry stan- 
dards, the division shall promulgate rules to: ' 
(1) ensure that testing of cannabis products occurs prior to distribution to cannabis retail- 
ers or sales by integrated cannabis microbusinesses; 
(2) specify how often licensees shall test cannabis products; 
(3) specify which persons bear the cost of testing cannabis products and medical dese blag 
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(4) provide for recordkeeping; 

(5) establish chain of custody protocols for testing sample Sail iistoctvetinh 

(6) ensure that testing samples are transported and stored in a manner that prevents deg- 
radation, contamination, tampering or diversion; 

- (7) specify protocols for testing sample collection that ensure accurate test results, includ- 
ing requiring that testing samples be collected by laboratory staff trained in testing sample collec- 
tion; and 

(8) require destruction of a tested batch of cannabis products if the testing samples from 
the tested batch indicate noncompliance with applicable health and safety standards promulgated 
by the division, unless remedial measures can bring the cannabis products into compliance with 
the standards or the cannabis products can be used for research purposes. 

C. Beginning no later than April 1, 2022, the division shall identify,'in consultation with the 
department of environment, a set of updated certified reference materials for laboratory testing to 
be measured against. 

D. The division shall work cooperatively with the department of environment to implement 
inspection of cannabis establishments to ensure the health and safety of employees in accordance 
with the Occupational Health and Safety Act [50-9-1 to 50-9-25 NMSA 1978] and to determine 
compliance with rules promulgated by the environmental improvement board. 


History: Laws 2021 (1st S.S.), ch. 4, § 18. Const., art. IV, § 28, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4. con- ». after adjournment of the legislature; 
tained no effective date provision, but, pursuant to N.M. 


26-2C-19. Researching cannabis; recordkeeping. 


A. A cannabis research laboratory's research of cannabis shall comply with the requirements 
set forth in applicable law and rules. 

B. The division shall develop rules and procedures consistent with industry standards to pro- 
vide for recordkeeping to ensure that cannabis pendiicrs are not removed from the cannabis re- 
search laboratory premises. 


History: Laws 2021 (1st S.S.), ch. 4, § 19. Const., art. IV, § 28, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-20. Advertising and marketing restrictions. 


The division shall promulgate rules consistent with industry standards that: 
A. prohibit the advertisement and marketing of cannabis products: 
(1) on radio, television or other broadcast media, internet pop-ups and mass transit ve- 
hicles; provided that the division shall not prohibit advertising and marketing to: 
(a) subscribers of subscription-based radio, television or other broadcast media who 
are twenty-one years of age or older; or 
(b) persons twenty-one years of age or older who have solicited the advertising or 
marketing; | 
(2) that are false, deceptive or misleading, including making unproven health benefit claims; 
(8) that are on billboards, posters, handbills or other visual media that are located or can 
be viewed within three hundred feet of a school; daycare center or church; 
(4) that depict consumption by children or other persons who appear to be younger than 
twenty-one years.of age; 
(5) that use predatory marketing and advertising practices targeting minors; or 
(6) that are designed using cartoon characters or to mimic any other product brand; and 
B. require: 
(1) all advertisements and marketing to accurately and legibly identify all persons respon- 
sible for its content; and 
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(2) advertisements in print and digital communications to be placed only where the audi- 
ence is reasonably expected to be twenty-one years of age or older as determined by reliable, cur- 
rent audience composition data. 


History: Laws 2021 (1st S.S.), ch. 4, § 20. . Const., art. IV, $23, was effective June 29, 2021, 90 coy 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-21. Contracts. 


A contract related to the operation of a license is enforceable, and a contract entered into by a 
licensee.or a licensee representative for conduct allowed pursuant to a cannabis establishment 
license or entered into by a person who allows property to be used by a licensee or a licensee repre- 
sentative for conduct allowed pursuant to a license shall not be deemed unenforceable on the basis 
that the conduct allowed pursuant to the license is prohibited by federal law. 


History: Laws 2021 (1st S.S.), ch. 4, § 21. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-22. Provision of professional services. 


An attorney, accountant, insurance agent, real estate agent, security guard or other person en- 
gaged in a profession subject to state licensure shall not be subject to disciplinary action by a pro- 
fessional association, a state professional board or a state licensing entity because the professional 
provides professional services or assistance to prospective or licensed cannabis establishments or 
another person in connection with activity that the professional reasonably believes complies with 
the Cannabis Regulation Act and rules promulgated pursuant to that act. 


History: Laws 2021 (ist S.S.), ch. 4, § 22. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-23. Medical cannabis provisions unaffected. 


Nothing in the Cannabis Regulation Act shall be construed to limit a privilege or right of a 
qualified patient, a primary caregiver or a reciprocal participant participating in the medical 
cannabis program or the use, dispensing, possession, prescribing, storage or transport of a pre- 
scription drug containing cannabis that is approved pursuant to the Federal Food, Drug, and 
Cosmetic Act, 


History: Laws 2021 (1st S.S.), ch. 4, § 23. Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- 
Cross references. — For the Federal Food, Drug and tained no effective date provision, but, pursuant to N.M. 
Cosmetic Act, see 21 U.S.C.S. Const., art. IV, § 23, was effective June 29, 2021, 90 days 


after adjournment of the legislature. 


26-2C-24. Protections for the use of cannabis. 


A. Conduct allowed pursuant to the Cannabis Regulation Act shall not in itself constitute 
grounds for a holder of a professional or occupational license to be subject to professional disci- 
pline for providing advice or services related to cannabis establishments or applications to operate 
cannabis establishments on the basis that cannabis is illegal under federal law. 

B. An applicant for a professional or occupational license shall not be denied a license based 
solely on previous employment related to cannabis establishments. 

C. A person shall not be denied ‘parental rights or custody of or visitation with a minor child 
by the state or local government based solely on conduct that is lawful pursuant to the Cannabis 
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Regulation Act. Nothing in this subsection prevents law enforcement, the children, youth and 
families department or the courts from acting in the best interests of the minor child. 

D. A person currently under parole, probation or other state supervision or released awaiting 
trial or other hearing shall not be punished or otherwise penalized based solely on conduct that 
is lawful pursuant to the Cannabis Regulation Act unless prohibition on the use or possession of 
cannabis has been a specific condition of parole, probation or other state supervision or release 
awaiting trial or other hearing. 

E. A person shall not be denied eligibility in public assistance programs or denied health care 
based solely on conduct that is lawful pursuant to the Cannabis Regulation Act unless required by 
federal law. 


History: Laws 2021 (1st S.S.), ch. 4, § 24. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-25. Personal use of cannabis. 


A. The following conduct is lawful for a person who is twenty-one years of age or older and 
shall not constitute grounds for detention, search or arrest of a person or search of property, and 
cannabis products that relate to the conduct are not contraband or subject to seizure or forfeiture 
pursuant to the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] or the Forfeiture 
Act [Chapter 31, Article 27 NMSA 1978]: 

(1) possessing, using, being under the influence of, displaying, purchasing, obtaining or 
transporting not more cannabis than authorized by the Cannabis Regulation Act or the medical 
cannabis program; 

(2) possessing in excess of two ounces of cannabis, sixteen grams of cannabis extract and 
eight hundred milligrams of edible cannabis if the excess is stored in the person's private resi- 
dence and not visible from a public place; 

(3) transferring, without financial consideration, to a person who is twenty-one years of 
age or older not more than the amount of cannabis lawfully purchased and obtained pursuant to 
the Cannabis Regulation Act or the medical cannabis program; 

(4) ingesting or otherwise consuming cannabis or cannabis products purchased and ob- 
tained pursuant to the Cannabis Regulation Act or the medical cannabis program; 

(5) possessing, using, displaying, purchasing, obtaining or manufacturing cannabis extract 
using nonvolatile solvents, alcohol or carbon dioxide or no solvents; 

(6) manufacturing, transporting or giving away to a person twenty-one years of age or 
older cannabis paraphernalia; 

(7) assisting another person who is twenty-one years of age or older in, or allowing prop- 
erty to be used in, any of the acts described in Paragraphs (1) through (6) of this subsection; 

(8) smoking cannabis or cannabis products in an area authorized pursuant to the Canna- 
bis Regulation Act or a local jurisdiction; 

(9) possessing, planting, cultivating, Hiaevecttige drying, manufacturing cannabis products 
using nonvolatile solvents, alcohol or carbon dioxide or no solvents or transporting not more than 
six mature cannabis plants and six immature cannabis plants per person; provided that despite a 
household having multiple residents, no more than twelve mature cannabis plants may be present 
in one household; and provided further that if the person does not exceed the maximum number 
of cannabis plants, the person may possess the cannabis produced by the cannabis plants notwith- 
standing any weight limits; and 

(10) transporting homegrown cannabis or mature or immature cannabis plants when the per- 
son is moving the person's residence to another location or for purposes of testing or manufacturing. 

B. Paragraph (6) of Subsection A of this section is intended to meet the requirements of 21 
U.S.C. Section 863(f) by authorizing under state law any person in compliance with this section to 
manufacture, possess or distribute cannabis paraphernalia. 

C. None of the following shall, individually or in combination with each other, constitute rea- 
sonable articulable suspicion of a crime and is not a basis to stop, detain or search a person: 
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(1) the odor of cannabis or cannabisextract or of burnt cannabis or cannabis extract; — 

(2) the possession of or the'suspicion of possession of cannabis without evidence of quan- 
tity in excess of two ounces of cannabis, sixteen grams of cannabis extract or eight hundred poh 
ligrams of edible cannabis; or 

(3) the possession of multiple containers of cannabis without avidoned of entanitit yr in ex- 
cess of two ounces of cannabis, sixteen grams of cannabis extract or eight hundred weirs of 
edible cannabis. 

D. Paragraph (1) of Subsection A and Subsection C of this section shall not apply when a law 
enforcement officer is investigating whether ‘a person'is operating a vehicle or watercraft while 
intoxicated or under the influence of or impaired by alcohol or a drug or any combination thereof 
in violation of Section 66-8-102 or 66-13-3 NMSA 1978. 


History: Laws 2021 (1st S.S.), ch. 4, § 25. ' Const., art. IV, 1 23, was effective June 29, 2021, 90 dvs 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-26. Limits on personal use; penalties. 


A. Nothing in Section 25 [26-2C-25 NMSA 1978] of the Cannabis Regulation Act shall be con- 
strued to: 

(1) allow a person to smoke cannabis products in a public tab, except in a cannabis con- 
sumption area; or 

(2) restrict: the ability of a person to prohibit conduct sarge allowed in the Cannabis 
Regulation Act on the person's privately owned property. 

B. A person who violates Paragraph (1) of Subsection A of this section shall be subject t to a civil 
penalty of fifty dollars ($50,00). 

C. As used in this section, "smoke" means ki inhale, exhale, burn or carry any lighted or heated 
device or pipe or any other lighted or heated cannabis products moan for inhalation, whether 
natural or synthetic, in any manner or in any form. 

D. .A person less than eighteen years of age, the family of a person less ‘ies eighteen years of 
age or a person legally obligated to.care for and support a person less. than eighteen years of age 
who is subject to the fines pursuant to Subsection B of this section shall not be required to pay any 
fees or fines pursuant to the Cannabis Regulation Act. i 


History: Laws 2021 (1st S.S.), ch. 4, § 26. Const., art. IV, § 23, was effective June 29; 2021; 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. j 


26-2C-27, Personal production of cannabis; penalties. 


A. Unless otherwise provided in the Cannabis Regulation Act, it is unlawful for a person with- 
out a license to intentionally produce cannabis products except as provided in this section. 
B. A person twenty-one years of age or older who intentionally produces: , 

(1), more than six and up.to twelve mature or immature cannabis plants shall be issued a 
penalty assessment pursuant to Section 31-19A-1 NMSA 1978 and is subject, to.a fine of fifty dol- 
lars ($50.00); and 

(2). more than twelve mature or immature. cannabis plants is guilty of a fourth degree 
felony and may be sentenced as provided in Section 31-18-15 NMSA 1978. 

C. A person who is eighteen years of age or older but less than twenty-one years of age who 
intentionally. produces: 

(1) up to six mature or immature cannabis plants shall be issued a penalty assessment 
pursuant to Section 81-19A-1 NMSA 1978 and is subject to.a fine of fifty dollars ($50.00); 

(2) more than six mature or immature cannabis plants and up to twelve mature or imma- 
ture cannabis plants is guilty of a misdemeanor and shall be sentenced pursuant to the provisions 
of Section 31- 19-1 NMSA 1978; and ) 
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(3) more than twelve mature or immature cannabis plants is guilty of a fourth degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
D. A person who is less than eighteen years of age who intentionally produces cannabis prod- 
ucts is guilty of a civil violation and shall be subject to: 
(1) attendance at a four-hour evidence-based drug education and legal rights program at 
no cost to the minor; or 
(2) four hours of community service. 


History: Laws 2021 (1st S.S.), ch. 4, § 27. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-28. Unlicensed sales of cannabis; penalties. 


A. As used in this section, "traffic" means the: 

(1) distribution, sale, barter or giving away of cannabis products; or 

(2) possession with intent to distribute, sell, barter or give away cannabis products. 
B. Unless otherwise provided in the Cannabis Regulation Act or the Lynn and Erin Compas- 
sionate Use Act [Chapter 26, Article 2B NMSA 1978], it is unlawful for a person without a license 
to intentionally traffic cannabis products. 

C. Aperson under eighteen years of age who violates Subsection B of this section shall be sub- 
ject to: 

(1) attendance at a four-hour evidence-based drug education and legal rights proe ast at 
no cost to the person; or 
(2) four hours of community service. 

D. Except as otherwise provided in Section 14 [26-2C-14 NMSA 1978] of the Cannabis Regula- 
tion Act, a person eighteen years of age or older who violates Subsection B of this section is guilty 
of a misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 
1978. 

E. A person eighteen years of age or older who violates Subsection B of this section and who 
conducts unlicensed cannabis product sales from a building, room or other area open to the public 
in a manner that would lead a reasonable person to believe that the area is a cannabis establish- 
ment licensed pursuant to the Cannabis Regulation Act is guilty of a fourth degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2021 (1st S.S.), ch. 4, § 28. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (Ist S.S.), ch. 4 con- . after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-29. Cannabis within restricted area; penalty. 


Unless otherwise allowed in the Cannabis Regulation Act or the Lynn and Erin Compassionate 
Use Act [Chapter 26, Article 2B NMSA 1978], a person shall not possess or intentionally distribute 
any amount of a cannabis product on the premises of a school or daycare center unless the person 
is a qualified patient, a primary caregiver or a reciprocal participant; provided that this section 
shall not apply to a person who possesses a cannabis product for authorized purposes on the prem- 
ises of a licensed cannabis training and education program. A person who violates this section 
is guilty of a misdemeanor aad shall be sentenced pursuant to the provisions of Section 31-19-1 
NMSA 1978. 


History: Laws 2021 (1st S.S.), ch. 4, § 29. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (Ist S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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26-2C-30. Unlawful possession of cannabis; penalties. 


Except as alae in the Cannabis Regulation Act and the Lynn. and Erin Compassionate Use 
Act [Chapter 26, Article 2B NMSA 1978]: 

_A.. a person under twenty-one years of age shall not possess cannabis products. A person who 
violates this subsection is guilty of a civil violation and shall be subject to: 

(1) attendance at a four-hour evidence-based drug education and legal rights program at 
no cost to the person; or 

(2) . four hours of community service; and 

B. a person twenty-one years of age or older shall not possess more than two ounces of: canna- 
bis, sixteen grams of cannabis extract and eight hundred milligrams of edible cannabis in public. 
A person who violates this subsection with respect to: 

(1) more than two but not more than eight ounces of cannabis, more than sixteen grams of 
cannabis extract and more than eight hundred milligrams of edible cannabis is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA ‘1978; or 

(2) more than eight ounces of cannabis, sixty-four grams of cannabis extract or three thou- 
sand two hundred milligrams of edible cannabis is guilty of a fourth degree felony and shall be 
sentenced ial to the provisions of Section 31-18-15 NMSA 1978. 


History: ‘pe 2021 (1st S.S.), ch. 4, § 30. eee! art. IV, § 23, was effective June 29, 2021, 90 day 
Effective dates. — Laws 2021 (1st S.S.), ch. 4.con- after adjournment of the legislature. | 
tained no effective date provision, but, pursuant to N.M. 


26-2C-31. Unlicensed manufacturing of cannabis extract; penalty. 


It is unlawful for a person.to manufacture cannabis extract without a license issued pursuant 
to the Cannabis Regulation Act unless the person produces and. manufactures cannabis extract 
from homegrown cannabis using nonvolatile solvents, alcohol or carbon dioxide or no solvents, The 
use of any other solvent or process is expressly prohibited unless it is approved by the division. A 
person who violates this section is guilty of a fourth degree felony and shall be sentenced pursuant 
to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2021 (1st S.S.), ch, 4, §.31. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment, of the legislature, 
tained no effective date provision, but, pursuant. to N.M: 


26-2C-32. Exemption from criminal and civil penalties; researchers. 


A person shall not be subject to arrest or prosecution, penalized in any manner or denied any 
right or privilege solely because the person produced, possessed, distributed, dispensed or pur- 
chased cannabis products if the person produced, possessed, distributed, dispensed or purchased 
the cannabis products solely for the purpose of research conducted pursuant to the Lynn and Erin 
Compassionate Use Act [Chapter 26, Article 2B NMSA 197 8] or the Cannabis Regulation Act. 


History: Laws 2021 (1st S.S.), ch, 4, § 32. Const., art, IV, § 23, was effective June 29, 2021, 90 dave 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the poi dpe 
tained no effective date provision, but, pursuant to NM. 


26-2C-33. Reporting requirements for cannabis-related violations. 


A. Within sixty days following the end of each fiscal year, every police and sheriff's department 
shall report on a form approved by the department of public safety the total number of arrests, 
citations and penalty assessments for cannabis-related violations broken down by: | 

(1) category and penalty level; and 
(2) race, ethnicity, age and gender. 
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B. Each law enforcement agency shall submit its annual report to the department of public 
safety. 

C. The department of public safety shall compile the reports submitted and shall issue by No- 
vember 1 of each year an annual report of all cannabis-related violations in the state. The report 
shall aggregate the data for the state and shall disaggregate the data by agency, race, ethnicity, 
age and gender. The department of public safety shall make all annual reports submitted for pre- 
vious fiscal years available on the department of public safety's website. 

D. For purposes of this section, "cannabis-related violation" means a violation of any of Sec- 
tions 27 through 31 [26-2C-27 to 26-2C-31 NMSA 1978] of the Cannabis Regulation Act or a viola- 
tion of Section 66-8-102 or 66-13-3 NMSA 1978 if the basis for the arrest or citation is impairment 
due to the use of cannabis products. 


History: Laws 2021 (1st S.S.), ch. 4, § 33. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con-' after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-34. Employer protections; exemptions. 


A. Unless there is an agreement between the employer and employee, parece. in the Cannabis 
Regulation Act shall: 

(1) restrict an employer's ability to prohibit or take an adverse ets ions action against 
an employee for impairment by or possession or use of intoxicating substances at work or during 
work hours; 

(2) require an employer to commit any act that would cause the employer to be noncompli- 
ant with or in violation of federal law or federal regulations or that would result in the loss of a 
federal contract or federal funding; or 

(3) prevent or infringe upon the rights of an employer to adopt and implement a written 
zero-tolerance policy regarding the use of cannabis products. A zero-tolerance policy may permit 
the discipline or termination of an employee on the basis of a positive drug test that indicates any 
amount of delta-9-tetrahydrocannabinol or delta-9-tetrahydrocannabinol metabolite. 

B. The Cannabis Regulation Act does not apply to an employee of an employer subject to the 
provisions of Title 2 of the federal Railway Labor Act. 

C. Nothing in the Cannabis Regulation Act shall be construed to invalidate, diminish or oth- 
erwise interfere with any collective bargaining agreement nor shall it be construed to invalidate, 
diminish or otherwise interfere with any party's power to collectively bargain such an agreement, 
or to an employer or employee. 

D. As used in this section, "adverse employment action" means refusing to hire or employ a 
person; barring or discharging a person from employment; requiring a person to retire from em- 
ployment; or discriminating against an employee 1 in compensation or in terms, conditions or privi- 
leges of employment. 


History: Laws 2021 (1st S.S.), ch. 4, § 34. , Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- 

Cross references. — For the federal Railway Labor tained no effective date provision, but, pursuant to N.M. 
Act, see 15 U.S.C. §§ 21, 45; 18 US.C. § 378; 28 U.S.C. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
8§ 1291 to 1294 and 45 U.S.C. §§ 151 to 168, 181 to 188, after adjournment of the legislature. 


26-2C-35. Appeal of rules. 


A person who is or may be affected by a rule promulgated by the division or other state agency 
pursuant to the Cannabis Regulation Act may appeal to the ages court. 


History: Laws 2021 (1st S.S.), ch. 4, §'35. fe - Const., art. IV, § 28, was effective June 29, 2021, 90 days 
Effective dates, — Laws 2021 (1st S.S.), ch..4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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26-2C-36. Public records and open meetings. 


Records of the division are subject to the Inspection of Public Records Act [Chapter 14, Article 3 
NMSA 1978]. Rulemaking and other hearings of the division are subject to the Open Meetings Act 
[Chapter 10, Article 15 NMSA 1978]. 


History: Laws 2021 (1st S.S.), ch. 4, § 36. | | Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-37. Intrastate source. 


Except as provided in Section 38 [26-2C-38 NMSA 1978] of the Cannabis Regulation Act, all 
cannabis products shall be derived from a source originating within New Mexico. 


History: Laws 2021 (1st S.S.), ch. 4, § 37. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. ; 


26-2C-38. Imports and exports. 


A. Notwithstanding the provisions of Section 37 [26-2C-37 NMSA 1978] of the Cannabis Regu- 
lation Act or any other provision of law, the governor shall enter into agreements with other juris- 
dictions within or outside of the United States for the purposes of cross-jurisdictional delivery of 
cannabis products between this state and the other jurisdictions. Such agreements shall: 

(1) ensure enforceable public health and safety standards; 

(2) include a system to regulate and track the interstate or international delivery of can- 
nabis products; and 

(3) . ensure that any cannabis products delivered into this state, prior to sale to a consumer, 
are tested, packaged and labeled pursuant to New Mexico laws and rules. 

B. Notwithstanding any other provision of law and in accordance with an agreement described 
in Subsection A of this section, a person licensed to: 

(1) courier cannabis products may deliver cannabis products to a person located in, and 
authorized to receive cannabis products by, another jurisdiction in the United States; and 

(2) receive cannabis products may receive cannabis products from a person located in, and 
authorized to export cannabis products by, another jurisdiction in the United States or interna- 
tionally. 

C. This section shall take effect on the earlier date on which; 

(1) federal law is amended to allow for the interstate or international transfer of cannabis 
products between authorized cannabis-related businesses; or 

(2) the United States department of justice issues an opinion or memorandum allowing or 
tolerating the interstate or international transfer of cannabis products between cannabis-related 
businesses as authorized by state law. 


History: Laws 2021 (1st S.S.), ch. 4, § 38. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-39. Cannabis regulation fund. 


A. The "cannabis regulation fund" is created in the state treasury. The fund consists of ap- 
propriations, gifts, grants, donations and fees collected by the division pursuant to the Cannabis 
Regulation Act and the medical cannabis program administered by the division. Any unexpended 
or unencumbered balance remaining at the end of a fiscal year shall revert to the general fund. 

B. Money in the cannabis regulation fund is subject to appropriation by the legislature to 
fund the division, the department of health, the department of environment, the New Mexico 
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department of agriculture, the taxation and revenue department and the department of public 
safety for the purposes of carrying out the provisions of the Cannabis Regulation Act and the Lynn 
and Erin Compassionate Use Act [Chapter 26, Article 2B NMSA 1978]. 


History: Laws 2021 (1st S.S.), ch. 4, § 39. 

Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- 
tained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 29, 2021, 90 days 
after adjournment of the legislature. 

Temporary provisions. — Laws 2021 (1st S.S.), ch. 4, 
§ 70 provided: 

A. On June 29, 2021, all functions, personnel, money, 
appropriations, records, furniture, equipment and other 
property of the department of health's medical cannabis 
program that are not part of the department's medical 
cannabis registry powers and duties shall be transferred 
to the regulation and licensing department. 

B. On June 29, 2021, all contractual obligations and 
other agreements of the department of health as they per- 
tain to the department's medical cannabis program that 
are not part of the department's medical cannabis registry 
powers and duties are binding on the regulation and li- 
censing department. 


C. Statutory references to the department of health that 
pertain to the department's medical cannabis program 
that are not part of the department's medical cannabis 
registry powers and duties shall be deemed to be refer- 
ences to the cannabis control division of the regulation 
and licensing department. 

D, On June 29, 2021, any unexpended or unencumbered 
balance in the medical cannabis fund is transferred to the 
cannabis regulation fund, 

E. Except to the extent any administrative rules are 
inconsistent with the provisions of this act, any adminis- 
trative rules adopted by an officer, agency or other entity 
whose responsibilities have been transferred pursuant 
to the provisions of this act to another officer, agency or 
other entity remain in force until amended by the officer, 
agency or other entity to which the responsibility for the 
adoption of the rules has been transferred. To the extent 
any administrative rules are inconsistent with the provi- 
sions of this act, such rules are null and void. 


26-2C-40. Plant limit. (Repealed effective December 31, 2025.) 


No later than September 1, 2021, and each September 1 thereafter, the division shall by rule 
limit, by plant count, canopy or square footage, the number of cannabis plants that a licensee that 
is not an integrated cannabis microbusiness or a cannabis producer microbusiness may produce. 
The rule shall set the number of allowed cannabis plants per licensee to meet an average national 
market demand for cannabis products in states where adult and medical cannabis are authorized 
during the preceding year using a consumer base of no less than twenty percent of the adult popu- 
lation of New Mexico. 


History: Laws 2021 (1st S.S.), ch. 4,§ 40. . 
Delayed repeals. — Laws 2021 (1st S.S.), ch. 4, § 73 
repealed 26-2C-40 NMSA 1978, effective December 31, 


Effective dates. —- Laws 2021 (1st S.S,), ch. 4 con- 
tained no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, was effective June 29, 2021, 90 days 


2025. after adjournment of the legislature. 


26-2C-41. Indian nations, tribes and pueblos; intergovernmental 
agreements. 


A. The department may enter into one or more intergovernmental agreements with any tribal 
government to efficiently coordinate the cross-jurisdictional administration of the laws of this 
state and the laws of tribal governments relating to the use of cannabis products set forth in the 
Cannabis Regulation Act and the Lynn and Erin Compassionate Use Act [Chapter 26, Article 2B 
NMSA 1978]. The agreements may include, without limitation, provisions relating to: 

(1) criminal and civil law enforcement; 

(2) .regulatory issues relating to the possession, delivery, production, processing or use of 
cannabis products; , . | 

(3) the administration of laws relating to taxation; | 

(4) any immunity, preemption or conflict of law relating to the possession, delivery, produc- 
tion, processing or use of cannabis products; and 

(5) the resolution of any disputes between a tribal government and the state, which may 
include, without limitation, the use of mediation or other nonjudicial processes. 

B. An agreement entered into pursuant to this section shall: 

(1) provide for the preservation of public health and safety; 

(2) ensure the security of cannabis establishments and the corresponding facilities on 
tribal land; 
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(8) establish provisions regulating business involving apie se that passes between tribal 
land and non-tribal land in New Mexico; and 
(4), be negotiated in good faith, which shall respect and protect state and tvibtl sovereign 
immunity. 
C. As used in this section, "tribal government" means a federally recognized Indian nation, 
tribe or pueblo located wholly or partially in the state, 


History: Baws 2021 (1st S.S.), ch. 4, § 41. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates, — Laws 2021 (1st S.S.), ch,4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


26-2C-42, Cooperation of agencies. 


All state agencies shall cooperate with the division in carr yyne out the provisions of the Can- 
nabis Regulation Act. 


fi. 


History: Laws 2021 (1st S.S.), ch. 4, § 42, Const., art. IV, § 23, was s effective June 29, 2021, 90 days 


Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
Drug Product Salartion 
Sec. ' Sec. 
26-3-1, Short title. 26-3-3.. Drug and biological product selection permitted; 
26-3-2. Purpose. conditions; exception for prohibition; label- 


ing. 


Sections 26-3-1 through 26-3-3 NMSA 1978 may be cited as the "Drug Product Selection Act," 


History: 1953 Comp., § 54-6-28.1, enacted by Laws 
1976, ch. 60, § 2. 


26-3-2. Purpose. 


It is the purpose of the Drug Product Selection Act to assure that all New Mexico citizens con- 
tinue to receive high quality drugs ata reasonable cost. 


History: 1958 Comp.,, § 54-6-28.2, enacted by Laws puters references. — For provisions relating to the 
1976, ch. 60, § 8. New: Mexico Drug Device and Cosmetic Act, see 26- 1-1 
t NMSA _ 


26-3-3. Drug and biological product selection permitted; conditions; 
exception for prohibition; labeling. 


A. Upon receipt of a prescription written by a licensed practitioner who may prescribe drugs 
or biological products for a drug or biological product for which one or more multiple-source 
drugs or interchangeable biological products are recognized, listed as final determinations and 
published in the federal register by the federal department of health and human services, a 
pharmacist may dispense any one of the drugs or interchangeable biological products that sat- 
isfies the final determinations so recognized and listed by the federal department of health 


and human services and is sold at a lower cost than the drug or biological product listed in the 
prescription. 
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- B.’ Upon receipt of a prescription written by a licensed practitioner for a drug or biological 
product that appears on the federal food and drug administration's approved prescription drug 
products with therapeutic equivalence evaluation list,as supplemented, or for a biological product 
that is listed as interchangeable on the lists of the federal food and drug administration's lists of 
licensed biological products with reference product exclusivity and biosimilarity or interchange- 
ability evaluations, as supplemented, a pharmacist may dispense any of the listed therapeutically 
equivalent drugs or interchangeable biological products that :is lower in cost than the prescribed 
drug or biological product. 

C. Drug and biological product selection shall be permitted only under circumstances and con- 
ditions set forth in Subsections A and B of this section unless the licensed practitioner prescribing 
prohibits drug or biological product selection. A licensed practitioner shall prohibit drug or biologi- 
cal product selection by making an entry that is electronically accessible that includes the words 
"no substitution" or the diminution "no sub" on a prescription. 

D. If drug or biological product selection occurs as permitted in Subsections A and B of this 
section, the pharmacist shall indicate on the label of the dispensed container the brand of drug or 
the specific biological product prescribed and the name of the drug or interchangeable biological 
product dispensed. 

EK. A pharmacist who selects an interchangeable biological product shall SIGE the patient or 
the patient's representative. 

F, A pharmacist shall not select a therapeutically equivalent drug or erm eames biological 
product unless the substitution is in accordance with the provisions of Subsection A of this section. 

G. Within five business days following the dispensing of a biological product, the dispensing 
pharmacist or the pharmacist's designee shall make an entry of the specific product provided to 
the patient, including the name of the product and the manufacturer. The communication shall be 
conveyed by making an entry that is electronically accessible to the prescriber through: 

(1) an interoperable electronic medical records system; 
(2) an electronic prescribing technology; 

(3) a pharmacy benefit management-system; or 

(4) a pharmacy record. 

H. Entry into an electronic medical records system pursuant to Subsection G of this section is. 
presumed to provide notice to the prescriber. Otherwise, the pharmacist shall communicate to the 
prescriber what biological product was dispensed, using facsimile, telephone, electronic transmis- 
sion or other prevailing means; provided that communication shall not be required when: 

' (1) there is no interchangeable biological product that has been approved by the federal 
food and drug administration for the product prescribed; or 
(2) arefill prescription is not changed from the product dispensed on the prior filling of the 
prescription. 

I. The board shall maintain a link on its website to the current lists of all biological products 
that the federal food and drug administration has determined to be interchangeable biological 
products. 

J. For purposes of this section: 

(1) "multiple-source drug" means a drug marketed or sold by two or more manufacturers, 
formulators or labelers; and 

(2) "therapeutically equivalent" means drug products that have the same amount of the 
active drug in the same dosage form that when administered can be expected to provide the same 
therapeutic effect. 


History: 1953 Comp., § 54-6-28.3, enacted by Laws pharmacy to maintain a link on its website to the current 
1976, ch. 60, § 4; 1982, ch. 26, § 1; 2005, ch. 152, § 4; lists of all biological products that the federal food and 
2017, ch. 48, § 2. drug administration has determined to be interchange- 

The 2017 amendment, effective June 16, 2017, pro- able biological products, and redefined "therapeutically 
vided for the regulation of biosimilar products, includ- equivalent"; added "and biological", "or biological", "or bio- 
ing authorizing pharmacists to substitute biosimilar and logical products" and "or interchangeable biological prod- 
interchangeable biosimilar biologic products for another ucts" throughout the section; in the catchline, added "and 
biologic product that has been prescribed by a physician, _ biological"; in Subsection B, after "supplemented", added 
placed certain duties on pharmacists who select an in- “or for a biological product that is listed as interchangeable 
terchangeable biological product, required the board of on the lists of the federal food and drug administration's 
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lists of licensed biological products with reference prod- 
uct exclusivity and biosimilarity or interchangeability 
evaluations, as supplemented", after "a pharmacist may 
dispense any of the", added "listed", after "that", deleted 
"appears on that list and which", after’"lower in cost than 
the", added "prescribed", and after the next occurrence of 
"drug", deleted "listed in the prescription"; in Subsection 


C, after "product selection by", deleted "writing with his. 


hand" and added “making an entry that is electronically 
accessible that includes", and after "no sub' on", deleted 
"the face sage in Subsection D, after "brand of drug", added _ 


"or the specific biological product"; deleted former Subsec- 
tion E; added new Subsections E through I, and redes- 
ignated former Subsection F as Subsection J; in Subsec- 
tion J, added the paragraph designation "(1)", and added 
Paragraph J(2); and deleted former Paragraph G, which 
defined "therapeutically equivalent". 

The 2005 amendment, effective June 17, 2005, de- 
leted Subsection E, which required a pharmacist to notify 
the prescribing practitioner if the pharmacist changes the 
drug dispensed after the drug selection has occurred and 
relettered the subsequent subsections. 


ARTICLE pe 


Wholesale Prescription Drug Importation 


Sec. ’ Sec. 


26-4-1. Short Title, 26-4-6. Federal compliance. 

26-4-2. Definitions. 26-4-7, Implementation. 

26-4-3, Advisory committee created; membership; duties. 26-4-8. Annual reporting. 

26-4-4, Wholesale prescription drug importation pro- 26-4-9. Wholesale prescription drug importation fund, 
gram created. 26-4-10. Countries other than Canada allowed by federal 

26-4-5. Monitoring for anti-competitive behavior. law. 


26-4-1. Short.title. 


This act [26-4-1 to 26-4-10 NMSA 1978] may be cited as the "Wholesale Prescription Drug Im- 
portation Act”. 


; 


History: Laws 2020, ch. 45, § 1. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 


tained an emergency clause and was approved March 4, 
2020. 


26-4-2. Definitions. 


_ As used in the ayrioteents Prescription Drug Importation Act: 

A. "Canadian supplier" means a manufacturer, wholesale distributor or pharmacy that is ap- 
propriately licensed or permitted under Canadian federal or provincial laws and rules to manufac- 
ture, distribute or dispense prescription drugs; 

B.. "committee" means the prescription drug importation advisory committee; 

C. ‘department means the department of health; 

D. "eligible prescription drug" means a drug eligible for importation that: 

(1) meets the United States federal food and drug administration's standards related to 
safety, effectiveness, misbranding and adulteration; 

(2) does not violate federal patent laws; 

(3) is expected to generate cost savings; and 

(4) is not a controlled substance; 

K.. "program" means the wholesale prescription drug importation program; and 

F. "state drug wholesaler" means a licensed wholesale drug distributor that contracts with the 
state to import eligible prescription drugs from a Canadian supplier. 


History: Laws 2020, ch. 45, § 2. Emergency clauses, — Laws 2020, ch. 45, § 11 con- 


tained. an emergency clause and was approved March 4, 
2020, 


26-4-3. Advisory committee created; membership; duties. 


A. The "prescription drug importation advisory committee" is created as an interagency adv 
sory committee o the department. The committee consists of: 
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(1) the secretary of health, who shall serve as the chair of the committee; 
(2) the executive director of the board of pharmacy; 

(3) the superintendent of insurance; 

(4) the secretary of human services; and 

(5) the secretary of general services. 

B. Members may appoint designees. 

C. The committee shall advise the department in developing and implementing the program. 
The committee shall consult with interested stakeholders and appropriate federal officials as nec- 
essary in shaping its advice to the department. The department shall hold a public hearing on the 
proposed program prior to submitting the program for federal approval. 


History: Laws 2020, ch. 45, § 3. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an ‘emergency clause and was approved March 4, 
2020,.. 


26-4-4, Wholesale prescription drug importation program created. 


The department, in. consultation with the committee, shall design a "wholesale prescription drug 
importation program" that complies with the applicable requirements of 21 U.S.C, Section 384, in- 
cluding the requirements regarding safety and cost sayings, The department shall explore all po- 
tential mechanisms, to the extent allowable under law, for the importation of eligible prescription 
drugs. The program design shall: . | 

A. contract with one or more state drug wholesalers to seek federal certification and approval 
to import safe, eligible prescription drugs from Canadian suppliers and provide significant pre- 
scription drug cost. savings to New Mexico consumers; __, 

B. allow the importation of eligible prescription drugs sold by Canadian suppliers; 

C. ensure that only eligible prescription drugs meeting the United States food and drug ad- 
ministration's safety, effectiveness and other standards are imported by or on behalf of the state; 

- D... import, only those eligible prescription drugs expected to generate substantial savings for 
New Mexico consumers; 

E. ensure that, with respect to eligible prescription drugs to be imported pursuant to the pro- 
gram, the program and the state drug wholesaler comply with the tracking, tracing, verification 
and identification requirements of 21 U.S.C. Sections 360eee and 360eee-1; 

F, . prohibit the distribution, dispensing or,sale of eligible prescription drugs,imported pursuant 
to the Wholesale Prescription Drug Importation Act outside the exterior boundaries of the state; 

G. .recommend a charge per prescription or another method of support to ensure. that the pro- 
gram is funded adequately in a manner.that does not jeopardize signitjpants consumer savings; and 

H. include an audit function. | | 


History: Laws 2020, ch. 45, § 4. Emergency clauses, — Laws;2020, ch. 45, § 11 con- 


tained an emergency clause and was approved March 4, 
2020. 


26-4-5. Monitoring for anti-competitive behavior. 


The department shall consult with the attorney general to identify the potential, and to monitor, 
for anti-competitive behavior in industries that would be affected by the program. 


History: Laws 2020, ch. 45, § 5. Emergency clauses. — Laws 2020, ch. 45, § 11 contained 
an emergency clause and was approved March 4, 2020, 


26-4-6. Federal compliance. : 

On or before December 15, 2020, the department shall submit a formal request to the secretary 
of the United States department of health and human services for certification of the state's pro- 
gram. 
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History: Laws 2020, ch. 45, § 6. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an emergency clause and was approved March 4, 

2020. 


26- 4. 7. Implementation. 


Upon certification of approval by the secretary of the United States department of health and 
human services, the department shall begin implementing the program and begin operating the 
program within six months of that approval. As part of the implementation process, the depart- 
ment shall: 

A. enter into contracts in accordance with the Procurement Code [13-1- 28 to 13-1-199 NMSA 
1978] with one or more state drug wholesalers and New Mexico licensed drug distributors and 
contract with one or more approved Canadian suppliers; 

B. consult with interested stakeholders, including the committee, the legislature, health insur- 
ance plans, employers, pharmacies, health care providers and consumers; 

C. develop a registration process for health insurance plans, pharmacies and prescription drug 
administering health care providers who choose to participate in the program; 

D. make a list of imported eligible prescription drugs and their prices and make that list avail- 
able to all participating entities and the general public; — 

E. create an outreach and marketing plan to generate program awareness; 

F. create and staff a helpline to answer questions and address the needs of consumers, employ- 
ers, health insurance plans, pharmacies, health care providers and other affected sectors; 

G. require annual and special audits of the program; and 

H. carry out other duties in accordance with the Wholesale Prescription Drug Importation Act 
that the department, in consultation with the board of pharmacy, determines to be necessary for 
successful implementation of the program. 


History: Laws 2020, ch. 45, § 7. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an emergency ie and was approved } March 4, 
2020. 


26-4-8. Annual reporting. 


Annually, after implementation, the department shall report to the governor and the legislature 
regarding the operation of the program during the previous year, including: 

A. which eligible prescription drugs and Canadian suppliers are included in the program; — 

B. the number of participating pharmacies, health care providers and health insurance plans; 

C. the number of prescriptions dispensed through the program; 

D. the estimated savings to consumers, health plans, employers and the state during the previ- 
ous year and to date; 

E. information regarding implementation of the audit plan and the correction plans for audit 
findings; and 

F. any other information requested by the governor or the legislature or that the secretary of 
health deems relevant. 


History: Laws 2020, ch. 45, § 8. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an emergency clause and was approved March 4, 
2020. 


26-4-9. Wholesale prescription drug importation fund. 


The "wholesale prescription drug importation fund" is created as a nonreverting fund in the 
state treasury. The fund consists of money received by the state through the implementation of 
the program pursuant to the Wholesale Prescription Drug Importation Act and appropriations, 
gifts, grants, donations to the fund and income from investment of the fund. The department shall 
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administer the fund, and money in the fund is subject to appropriation by the legislature and shall 
be expended only as provided in the appropriation. Expenditures shall be by warrant of the secre- 
tary of finance and administration pursuant to vouchers signed by the secretary of health or the 
secretary's authorized representative. 


History: Laws 2020, ch. 45, § 9. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an emergency clause and was approved March 4, 
2020. 


26-4-10. Countries other than Canada allowed by federal law. 


The provisions of the Wholesale Prescription Drug Importation Act may be extended to any 
other country allowed by federal law to import prescription drugs into the United States, at the 
discretion of the department. 


History: Laws 2020, ch. 45, § 10. Emergency clauses. — Laws 2020, ch. 45, § 11 con- 
tained an emergency clause and was approved March 4, 
2020. 
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CHAPTER 27 


Public Assistance 


Art. 
1. General Provisions, 27-1-1 to 27-1-16 
2. Public Assistance Act, 27-2-1 to 27-2-47 
2A. Medicaid Estate Recovery, 27-2A-1 to 27-2A-9 
2B. New Mexico Works Act, 27-2B-1 to 27-2B-20 
2C. Pharmaceutical Supplemental Rebate, 27-2C-1 to 27-2C-8 
2D. Education Works, 27-2D-1 to 27-2D-9 
2E. Prescription Drug Pricing, 27-2E-1 to 27-2E-3 
3. Public Assistance Appeals, 27-3-1 to 27-3-5 
4, Special Medical Needs, 27-4-1 to 27-4-5 
5. Indigent Hospital and County Health Care, 27-5-1 to 27-5-18 
6. Utility Supplements and Assistance, 27-6-1 to 27-6-18.1 
6A. Low Income Water, Sewer and Solid Waste Service Assistance, 27-6A-1 to 27-6A-5 
7. Adult Protective Services, 27-7-1 to 27-7-31 
7A. Employee Abuse Registry Act, 27-7A-1 to 27-7A-8 
8. Community Action, 27-8-1 to 27-8-9 
9. Community Care, 27-9-1 to 27-9-2 
10. Statewide Health Care, 27-10-1 to 27-10-4 
11. Medicaid Providers, 27-11-1 to 27-11-18 
12. Child Health, Repealed 
13. Consumer Direction, 27-13-1 to 27-13-7 
14. Medicaid False Claims Act, 27-14-1 to 27-14-15 
15. Money Follows the Person in New Mexico, 27-15-1 to 27-15-5 


ARTICLE 1 


General Provisions 


Sec. See, . 

27-1-1. Definitions. 27-1-11. Expedited procedure. 

27-1-2. Powers of human services department. 27-1-12. Work requirement for persons owing past-due 
27-1-3. Activities of human services department. child support. 

27-1-3.1. Acute care bed usage; funding authorization. 27-1-13.. Financial institution data matches. 

27-1-4. Status of assistance payments. 27-1-14. Enforcement of orders for health care. 

27-1-5 to 27-1-7. Repealed, 27-1-15. Repealed. 

27-1-8. State case registry. 27-1-16. Brain injury services fund created. 


27-1-9. Locator information from interstate networks. 
27-1-10. Collection and use of social security numbers for 
use in child support enforcement. 


27-1-1. Definitions. 


As used in Articles 1 and 2 of Chapter 13 NMSA 1953, "department," "department of public 
welfare," "state department of public welfare," "New Mexico department of public welfare," "state 
board of public welfare," "board of public welfare," "state board," "state department," "health and 
social services department," "department of health and social services," "health and social services 
board" and "board" mean the human services department. 


History: 1953 Comp., § 18-1-1, enacted by Laws compiled as 24-13-1 to 24-13-8, 27-1-1 to 27-1-3, 27-1-4, 
1977, ch. 252, § 16. 27-2-15, 27-2-17 to 27-2-26, 27-2-30 to 27-2-36, 27-5-1 to 
Compiler's notes. — The provisions formerly ap- 27-5-12, 27-5-13 to 27-5-18 and 28-4-1 to 28-4-3 NMSA 
pearing in Chapter 13, Articles 1 and 2, 1953 Comp., are 1978. 
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27-1-2 PUBLIC ASSISTANCE 27-1-2 

For definitions of "department" and "board" ‘applicable health and social services by Laws 1968, ch. 37, § 3. Laws 
to some of the provisions listed in the previous note, see 1977, ch. 252, § 5, abolished the department of health and 
27-2-2 NMSA 1978. social services, and § 4 of said act created the human ser- 


The powers, duties and property of the department vices department. 
of public welfare were transferred to the department of rig ; 


27-1-2. Powers of human services department. 


A. The human services department is an agency of the state and shall at all times be under the 
exclusive control of this state. The management and control of the human services department i is 
vested in the secretary of human services. 

B. Subject to the constitution of New Mexico, the human services department has the power .to: 

(1) sue and, with the consent of the legislature, be sued, 

(2) adopt and use a corporate seal; 

(3) have succession in its corporate name; 

(4) make contracts as authorized in Chapter 27 NMSA 1978 to carry out the purposes of 
that chapter; 

(5). adopt, amend and repeal bylaws, rules and regulations; 

(6). purchase, lease and hold real and personal property necessary or convenient for the 
carrying out of its powers and duties, to exercise the right of eminent domain to acquire such real 
property in the same manner as the state now exercises that right and to dispose of any property 
acquired in any manner; : | 

(7) have such powers as may be necessary or appropriate for the exercise of the powers 
specifically conferred upon it in Chapter 27 NMSA 1978; 

(8) receive and have custody for protection and administration, disburse, dispose of and 
account for funds, commodities, equipment, supplies and any kind of property given, granted, 
loaned or advanced to the state for public assistance, public welfare, social security or any other 
similar purpose; 

(9) enter into reciprocal agreements with public welfare agencies of other states relative to 
the provision for relief or assistance to transients and nonresidents; — 

(10) establish and administer programs of old age assistance and aid to dependent chil- 
dren and persons with a visual impairment; 

(11) establish and administer a program of services for dilldrss with a disability or who 
have a condition that may lead to a disability, and to supervise the administration of those services 
that are not administered directly by it; 

(12) establish, extend and strengthen public welfare services for children; and 

(18) -establish and administer a program for general relief. 


History: Laws 1937, ch. 18, § 3; 1941 Comp., § 73- public welfare" to the "human services department" and 
103; 1953 Comp., § 18-1-3; 2007, ch. 46, § 16. made other non-substantive language changes. 
Compiler's notes.— The powers, duties and property . 
of the department of public welfare were transferred to ANNOTATIONS 


the department of health and social services by Laws 
1968, ch. 87, § 3. Laws 1977, ch. 252, § 5, abolished the 
department of health and social services, and § 4 created 


Acquisition and disposition of real property. — 
This section clearly gives the department of public wel- 
: fare (now human services department) full and complete 
the human services department, ' a authority to hold real property in its name, and full and 

Laws 1977, ch, 252, §§ 6 and 7, provided for the appoint- complete authority to transfer such property. 1955-56 Op. 
ment and powers of the secretary of human services, the Att'y Gen. No. 55-6286. 
administrative head of the human services department. Rehabilitation and leasing of roal property. — The 

Cross references. — For public assistance programs public welfare department (now human services depart- 
pete eit Ak Shins ta decesval nadlioali edie ment) can rehabilitate buildings, then lease them to the 

wr \ fg! 
see 27-4-1 NMSA 1978 et seq, pe Mexico boys' school. 1959-60 Op. aaey Gen. No. 59 
For crippled children's Services generally, see 24-2-1 ‘Aaa of enlestand regulations required nae 


NMSA 1978. 
er ahardlanel alten ee of child, see 30-6-1 NMSA federal legislation. — The state welfare department 


1978. (now human services department) has authority to adopt 
rules and regulations providing for "welfare standards" 

, oe eminent domain generally, see Chapter 42A NMSA required under federal legislation, 1953-54 Op. Athy Gen. 
No. 58-5631, ~- 


The 2007 amendment, effective June 15, 2007, clita 


the name of the department from the "state department of Pontkast for. provision af cbild welfare services. 


— The public welfare department (now, -human services 
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department) can enter into a»contract with the New Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Mexico boys' school to provide child welfare services to Jur. 2d Welfare Laws §§ 45 to 74. 

children in need of these services, 1959-60 Op. Att'y Gen. 81 C.J.S. Social Security and Public Welfare §§ 9, 18, 32, 
No, 59-85. ; 96. 


Law reviews. — For comment, "Undocumented Aliens: 
Education, Employment and Welfare in the United States 
and in New Mexico," see 9 N.M.L. Rey. 99 (1978-79), 


27-1-3. Activities of human services department. 


The department shall be charged with the administration of all the welfare activities of the 
state as provided in Chapter 27 NMSA 1978, except as otherwise provided for by law. The departs 
ment shall, except as otherwise provided by law: 

A. administer old age assistance, aid to'dependent children, assistance to Benene with a visitial 
impairment or other physical disability and general relief; 

B;. administer all aid or services to children with a disability, including the extension and im- 
provement of services for children with such a disability, insofar as practicable under conditions 
in this state, provide for locating children who have a disability or a condition that may become a 
disability, provide corrective and any other services and care and facilities for diagnosis, hospital- 
ization and after-care for such children and supervise the administration of those:services that are 
not administered directly by the department; 

C. administer and supervise/all child welfare activities, service to children placed for adoption, 
service and care of homeless, dependent and neglected children, service and care for children in 
foster family homes or in institutions because of dependency or delinquency and care and service 
to a child who because of a physical or mental disability may need such service; 

D. formulate detailed plans, make rules and regulations and take action deemed, necessary or 
desirable to carry out the provisions of Chapter 27 NMSA 1978 and that is not inconsistent with 
the provisions of that chapter; 

E. cooperate with the federal government in matters of mutual concern pertaining to public 
welfare and public assistance, including the adoption of such methods of administration as are 
found by the federal government to be necessary for the efficient operation of the plan for public 
welfare and assistance; 

F.. assist other departments, agencies and institutions of local, state and federal governments 
when so requested, cooperate with such agencies when expedient in performing services in con- 
formity with the purposes of Chapter 27 NMSA 1978 and cooperate with medical, health, nurs- 
ing and welfare groups, any state agency charged with the administration of laws. providing 
for vocational rehabilitation of persons with a physical disability and organizations within the 
state; 

G. act as the agent of the federal government in welfare matters of mutual concern in confor- 
mity with the provisions of Chapter 27 NMSA 1978 and in the administration of any federal funds 
granted to this state, to aid in furtherance of any such functions of the state government; 

H. establish in counties or in districts, which may include two or more counties, local units of 
administration to serve as agents of the department; 

I. at its discretion, establish local boards of public welfare for such territory as it may see fit 
and by rule and regulation prescribe the duties of the local board; . 

J. administer such other public welfare functions as may be assumed by the state after June 19, 
1987; 

K. carry on research and compile statistics relative to the entire public welfare program 
throughout the state, including all phases of dependency, defectiveness, delinquency and related 
problems, and develop plans in cooperation with other public and private agencies for the preven- 
tion as well as treatment of conditions giving rise to public welfare problems; and 

L. inspect and require reports from all private institutions, boarding homes and agen- 
cies providing assistance, care or other direct services to persons who are elderly, who have a 
visual impairment, who have a physical.or developmental disability or who are otherwise depen- 
dent. 
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Nothing contained in this section shall be construed to authorize the department to establish 
or prescribe standards or regulations for or otherwise regulate programs or services to children in 
group homes as defined in Section 9-8-13 NMSA 1978. 


History: Laws 1987, ch. 18, § 4; 1941 Comp., § 73- limit the receipt of general assistance to twelve continuous 


104; 1953 Comp,, § 18-1-4; Laws 1987, ch. 31, § 3; 2007, months by regulation. Howell v. Heim, 1994-NMSC-103, 
ch. 46, § 17. 118 N.M. 500, 882 P.2d 541. 

Cross references. — For public assistance programs Adoption of rules and regulations required under 
generally, see Chapter 27, Article 2 NMSA 1978. ; federal legislation. — The state welfare department 

For programs for persons with special medical needs, (now human services department) has authority to adopt 
see Chapter 27, Article 4 NMSA 1978, rules and regulations providing for "welfare, standards" 

For responsibility of human services department con- required under federal legislation. 1959-60 Op. Att'y Gen. 
cerning the abuse or neglect of individual children, see 9- No. 60-200. See also’ 1953-54 Op. Att'y Gen. No. 53- eit 
8-14 NMSA 1978. 1951-52 Op. Att'y Gen. No. 51-5470. 

For crippled children's. services generally, see 24-2-1 | Law reviews. — For symposium, "The Equal Rights 
NMSA 1978. Amendment and the Administration of Income Assistance 

The 2007 amendment, effective June 15, 2007, made ‘Programs in New Mexico," see 3 N.M.L. Rev. 84 (1973). — 
non-substantive language changes. ‘For article, "Welfare Reform and the 1973 New Mexico 

Legislation," see 4. N.M.L. Rey. 1 (1973). 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 


Jur, 2d Welfare Laws §§ 45 to 74. 
. Judicial questions regarding federal Social Security Act 
and state legislation adopted in anticipation of or after the 
passage of that act, to set up "state plan" contemplated by 
ing eligibility requirements, it constituted executive cre- it, 106 A.L.R. 243, 108 A.L.R. 613, 109 A.L.R, 1346, 118 
ation of substantive law. State ex rel. Taylor v. Johnson, A.L.R. 1220, 121 A.L.R. 1002. 5 2 
1998-NMSC-015; 125 N.M. 343,961 P.2d 768. Construction and application of state social security or 
Denial of benefits supported by substantial evi- unemployment compensation act as affected by terms of 
dence. — Substantial evidence in the record as a whole 
supported the human services department's denial of aid to 
families with dependent children benefits where the natu- Actions under 42 USCS § 1983 for violations of Adop- 
ral father could. provide support. NM. Human Servs. Dep't tion Assistance and Child Welfare Act (42 USCS §§ 620 et 


v. Garcia, 1980-NMSC-025, 94 N.M. 175, 608 P.2d 151. seq. and 670 et seq.), 93 A.L.R. Fed. 314, 
Durational limit on receipt of benefits. — The hu- 81 C.J.S. Social Security and Public Welfare §§ 9, 18, 32, 


man services department. had the implied authority to 96. 


Executive public assistance program unconstitu- 
tional. — Governor's implementation of public assistance 
policy through the human services department violated 
the separation of powers doctrine, because, in chang- 


under, 139 A.L.R. 892. 


27-1-3.1. Acute care bed usage; funding authorization. 


The human services department is authorized to accept and use federal grants or matching 
funds for the purpose of reimbursement to certain rural hospitals for using empty acute care beds 
for intermediate care and skilled nursing care, as defined in federal statutes and regulations, sub- 
ject to federal approval and the availability of funds. The department is authorized to use funds 
from existing appropriations for matching federal funds for the purposes of this act. 


History: Laws 1980, ch. 83, § 1. 


27-1-4. Status of assistance payments. 


Payments received by a displaced person under the Relocation Assistance Act [42-3-1 NMSA 
1978] shall not be considered as income or resources to any recipient of public assistance, and such 
payments shall not be deducted from the amount of aid to which the recipient would otherwise be 
entitled under the laws of this state. , 


History: 1953 Comp., § 18-1-20.2, enacted by Laws 
1972, ch. 41, § 22. 


27-1-5 to 27-1-7.. Repealed. 


Repeals. — Laws 1985, ch. 101, § 9 repealed 27-1-5 Act, effective April 2, 1985. For present iit aoe provi- 
through 27-1-7 NMSA 1978, as enacted by Laws 1983, ch. sions, see 32A-8-1 to 32A-8-6 NMSA 1978, 
74, §§ 1 through 3, the Citizen Substitute Care Review 
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27-1-8. State case registry. 


A. The human services department, acting as the state's child support enforcement agency 
pursuant to Title IV-D of the Social Security Act, shall establish a state case registry by October 1, 
1998 that contains records with respect to: 

_ (1). .each case in which services are being provided on or after October 1, 1998 by the state 
Title IV-D agency; and 

(2) each support order established or modified in the state on or after October 1, 1998, 
whether or not the order was obtained by the Title IV-D agency. 

B. The records maintained by the state case registry shall use standardized data elements for 
parents such as names, social security numbers and other uniform identification numbers like 
dates of birth and case identification numbers, and contain such other information such as on case 
status as the secretary of the United States department of health and human services may require. 

C.. The Title IV-D agency and the administrative office of the courts shall work cooperatively to 
ensure that the requirements of this act are implemented in an effective, efficient and timely manner. 
The human services department shall reimburse the administrative office of the courts for all costs 
incurred in furnishing the information. A cooperative agreement between the Title IV-D agency and 
the administrative office of the courts shall include costs to be charged by the administrative office of 
the courts for all work performed to conform to these requirements. The human services department 
shall promptly provide the administrative office of the courts the data elements and formats required 
under Subsection B of this section as soon as they become available to the department. 

D. The state case registry shall extract information from its automated system to share and 
compare information with and to receive information from, other databases and information com- 
parison services in order to obtain or provide information necessary to enable the Title IV-D agency 
or the United States health and human services department secretary or other state or federal 
agencies to carry out the Title IV-D program, subject to Section 6103 of the Internal Revenue Code 
of 1986. Such information comparison activities shall include the following: 

(1) furnishing to the federal case registry of child support orders established (and update 
as necessary with information including notice of expiration of orders) the minimum,amount of 
information on child support cases recorded in the state case registry that is necessary to operate 
the registry, as specified by the United States health and human services department secretary in 
regulations; 

(2) exchanging information with the federal parent locator service for the purposes speci- 
fied in the State. Directory of New Hires Act [50-13-1 NMSA 1978]; 

(3). exchanging information with state agencies of the state and of other states administer- 
ing programs of temporary assistance for needy families and medicaid, and other programs des- 
ignated by the United States health and human services secretary, as necessary to perform state 
agency responsibilities under this part and under such programs; and 

(4) exchanging information with other agencies of the state, agencies of other states and 
interstate information networks, as necessary and appropriate to carry out or assist other states 
to carry out purposes of the Title IV-D program. 


History: ee 1997, ch. 287, § 1: For Title IV-D of the federal Social Security Act, see 42 


Cross references. — For single state agency designa- U.S.C. § 651 et seq. 

tion for Title IV-D, see 27-2-27 NMSA 1978. For Section 6108 of the federal Internal Revenue Code, 
For the Support Enforcement Act, see Chapter 40, Ar- see 26 U.S.C. § 6103. 

ticle 4A NMSA 1978. 
For the State Directory of New Hires Act, see 50-13-1 

NMSA 1978. 


27-1-9, Locator information from interstate networks. 


The state Title IV-D agency is authorized to have access to any system used by the state to locate 
an individual for purposes relating to motor vehicle or law enforcement. 


History: Laws 1997, ch. 237, § 14. 
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27-1-10. Collection and use of social security numbers for use in child 
support enforcement. 


A. For applicants or persons who have been assigned a’social ‘security number, the state shall 
have and use procedures requiring that the social security number of any: 
(1) applicant for a professional license, commercial driver's license or occupational Spee 
be recorded on the application; 
(2) ‘applicant for a marriage license be a hay and placed in the records maintained by 
the county clerk; 
(3) person who is subject to a divorce aeere support order or paternity determination or 
acknowledgment be placed in the records relating to the matter; and 
(4) person who has died be placed in ioe records relating to the death and be’ SoCoraer on 
the death certificate. ; 
B. The collection and use of social saiity re shall be rise available to the human ser- 
vices department for use in child support enforcement. 


History: Laws 1997, ch. 237, § 15; 2013, ch. 144, § 1. a social security number", in Paragraph (1), after "occupa- 


The 2013 amendment, effective June 14, 2013, re-, tional license", deleted "or marriage license", and added 
quired counties to obtain social security numbers from Paragraph (2); and in Subsection B, after "made available 
applicants for marriage licenses; in Subsection A, in the to the" deleted "state Title IV-D agency" and added "hu- 


introductory sentence, at the beginning of the sentence, man services department". 
added "For applicants or persons who have been assigned i 


27-1- 11. Expedited Hashana! 


The state Title IV-D agency ‘shall have the east to: talee the following actions lati Y t 
establishment of paternity or to establishment, modification or enforcement of support orders, 
without the necessity of obtaining an order from any other judicial or administrative tribunal, 
anid’ to recognize and enforce the cpa 48504 of state Title EVD agencies of a states to take the 
following actions: 

A. oto order genetic testing for the purpose of bhternity setahlishiniatites 

B.. to subpoena any financial or other information needed to establish, modify or anifiitis a sup- 
port order and to impose penalties for failure to respond to such a subpoena. A subpoena issued by 
the state Title IV-D agency under this section shall be served upon the person to be subpoenaed 
or, at the option of the secretary of human services or the secretary's authorized representative, by 
certified mail addressed to the person at his last known address. The service of the subpoena shall 
be at least ten days prior to the required ‘production of the information. If the subpoena is served 
by certified mail, proof of service is the affidavit of mailing. After service of a'subpoena upon a'per- 
son, if the person neglects or refuses to comply with the subpoena, the state Title IV-D agency may 
apply to the district court of the county where the subpoena was served or the county where the 
subpoena was responded to'for an order compelling compliance. Failure of the person to comply 
with the district court's order shall be punishable as contempt; 

C. to require all entities in the state, including for-profit, nonprofit and governmental mnie: 
ers to provide promptly, in response to a request by the state Title IV-D agency of that or any other 
state administering a program under this part, information on the employment compensation, 
and benefits of any person employed by such entity as an employee or contractor and to sanction 
failure to respond to any such request; 

D. to obtain access, subject to safeguards on privacy and information security, and subject to 
the nonliability of entities that afford such access, to information contained in the following re- 
cords, including automated access in the case of records maintained in automated databases: 

(1) records of other states and local government agencies, including: ; 
(a) vital statistics, including records of marriage, birth and divorce; 
(b) state and local tax and revenue records, including information on residence ad- 
dress, employer, income and assets; 
(c) records concerning real and titled personal property; 


434 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


27-1-11 GENERAL PROVISIONS 27-1-11 


(d) records of occupational and professional licenses and records’ concerning the own- 
ership and control of corporations, partnerships and other business entities; 

(e) employment security records; 

(f) records of agencies administering public assistance programs; 

(g) records of the motor vehicle division of the taxation and revenue department; and 

(h) corrections records; and 

(2) certain records held by private entities with respect to persons who owe or are owed 
support, or against or with respect to whom a support obligation is sought, consisting of: 

(a) the names and addresses of such persons and the names and addresses of the 
employers of such persons, as appearing in customer records of public utilities and cable television 
companies, pursuant to an administrative subpoena; and 

(b) -information including information on assets and liabilities on:such individuals 
held by financial institutions; 

E. in cases in which support is subject to an assignment in order to comply with a requirement 
imposed pursuant to temporary assistance for needy families or medicaid, or to a requirement to 
pay through the state disbursement unit established pursuant to Section 454B of the Social Secu- 
rity Act, upon providing notice to obligor and obligee to direct the obligor or other payor to change 
the payee to the appropriate government entity; 

F. to order income withholding; 

G. in cases in which there is a support arrearage, to secure assets to satisfy the anroaraes by: 

(1) intercepting or seizing periodic or lump-sum payments.from: 

(a) a state or local agency, including unemployment compensation, workers' compen- 
gation and other benefits; and 

(b) judgments, settlements and lotteries; 

(2) attaching and seizing assets of the obligor held in financial institutions; 

(3) attaching public and private retirement funds; and 

(4) imposing liens and, in appropriate cases, to force sale of property and distribution of 
proceeds; 

H. for the purpose of securing overdue support, to increase the amounts for arrearages, subject 
to such conditions or limitations as the state Title IV-D agency may provide; 

I, the expedited procedures required shall include the following rules and authority, applicable 
with respect to all proceedings to establish paammnily or to establish, modify or enforce support 
orders: 

(1) each party to any paternity or child support rea aatlirens is required, subject to privacy 
safeguards, to file with the tribunal and the state case registry upon entry of an order, and:to up- 
date, as appropriate, information on location and identity of the party, including social security 
number, residential and mailing addresses; telephone number and rivets license number, and 
name, address and telephone number of employer; and 

(2) in any subsequent child support enforcement action between the mere upon suf- 
ficient showing that diligent effort has been made to ascertain the location of such a party, the 
tribunal may deem state due process requirements for notice and service of process to be met with 
respect to the party, upon delivery of written notice to the most recent residential or employer ad- 
dress filed with the tribunal; 

J. procedures under which: 

(1) the state agency and administrative or judicial tribunal with authority to hear child 
support and paternity cases exerts statewide jurisdiction over the parties; and 

(2). in a state in which orders are issued by courts or administrative tribunals, a case may 
be transferred between local jurisdictions in the state without need for any additional filing by the 
petitioner, or service of process upon the respondent, to retain jurisdiction over the parties; and 

K. the authority of the Title IV-D agency with regard to Subsections A through J of this sec- 
tion shall be subject to due process safeguards, including, as appropriate, requirements for notice, 
opportunity to contest the action and opportunity for an appeal on the record to an independent 
administrative or judicial tribunal. Such due process safeguards shall be developed and imple- 
mented by the Title IV-D agency in accordance with the administrative office of the courts and 
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other affected agencies and: individuals consistent with current policies and dteroes tbe for imple- 
mentation of the human services department's regulations. 


History: Laws 1997, ch, 237, § 16. Cross references. — For Section 454B of the federal 
Social Security Act, see 42 U.S.C. § 654b. 


27-1-12. Work requirement for persons owing aise! -due child support. 


The state Title IV-D agency must have and use procedures under which the state has the au- 
thority, in any case in which an individual owes past-due support with respect, to a child receiving 
assistance under a state program funded under temporary assistance for needy families, to issue 
an order ‘or to request that a court or an administrative process established. ae eeitg to state law 
issue an order that requires the individual to: 

A... pay such support in accordance with a plan approved by the court, or at the option of the 
state, a plan approved by the state Title IV-D agency; or 

B.._ if the individual is subject to such a plan and is not incapacitated, participate in such work 
activities as the court, or at the option of the state, the state Title IV-D agency; deems appropriate. 


History: Laws 1997, ch. 237, § 22. 


27-1-13. Financial institution data matches. 


A. "Financial institution" means: 

(1) adepository institution, as defined in Section 3(c) of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(c)); 

(2) an institution- affiliated party, as defined i in Section 3(u) of such act (12 US. C. 1813(u)); 

(8) any federal credit union or state credit union, as defined in Section 101 of the Federal 
Credit Union Act (12 U.S.C. 1752), including an institution-affiliated bet of such a credit union, 
as defined Section 206(r) of such act (12 U.S.C.'1786(r)); and 

(4) any benefit association, insurance company, safe deposit company, money-market mu- 
tual fund or similar entity authorized to do business in the state, 

B. "Account" means’ a demand deposit account, checking or negotiable withdrawal order ac- 
count, savings account, time deposit account or money-market mutual fund account. 

C. :"Past-due support” means the amount of support determined under a court order or an 
order of an administrative process established under state law for support and maintenance of a 
child or of a child and the parent with whom the child is living, which has not been paid. 

D. The human services department, acting as the state's child support enforcement agency 
pursuant to Title IV-D of the Social Security Act, shall enter into agreements with financial in- 
stitutions doing business in the state to develop and operate, in coordination with such financial 
institutions, a data match system to be operational by October 1, 2000, using automated data 
exchanges to the maximum extent feasible, in which each such financial institution is required to 
provide the information. 

E. The human services department shall establish standard procedures and formats for the 
financial institutions. Such procedures shall include administrative due process for child dibs 
obligors before funds or assets may be seized by the department. 

F. Each financial institution in New Mexico shall provide to the human services depart- 
ment for each calendar quarter the name, record address, social ‘security number or other tax- 
payer identification number and other identifying information for each noncustodial parent who 
maintains an account at such institution and who owes past-due support, as identified by the 
human services department, by name and social security number or other taxpayer identifica- 
tion number. 

G. Upon receipt of a notice of lien or levy from the human services dagtt-teatants firiartedall insti- 
tutions shall encumber and surrender assets held by the institution on behalf nt any noncustodial 
parent who is subject to a child support lien. | 
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H. The human services department may establish and pay a reasonable fee toa financial in- 
stitution for conducting the data match provided for in this act, not aa exceed the actual costs 
incurred by such financial institutions. 

I. A financial institution shall not be liable under any state law to any person for disclosing of 
information to the human services department under this section; or for freezing or surrendering 
any assets held by such financial institution in response to a notice of lien or seizure issued by the 
human services department, or for any other action taken in good faith to comply with the require- 
ments of this section. 

J. Astate child support enforcement agency that obtains a financial record of:a person from a 
financial institution may disclose such financial record only for the purpose of, and to the extent 
necessary in, establishing, modifying or enforcing a child support obligation of such person. 


History: Laws 1997, ch, 237, § 33. 40-11-12, 40-11-14, 40-11-15, 40-4A-2, 40-4A-4 to 40-4A-9, 


Compiler's notes, — The term "this act," referred to 40-5A-2 to 40-5A-7, 40-5A-10 and 40-5A-13 NMSA 1978. 
in Subsection H, refers to Laws 1997, ch. 237, compiled Cross references. — For Title IV-D of the federal So- 


as 27-1-8 to 27-1-14 NMSA 1978, and 40-11-5, 40-11-11.5, © cial Security Act, see 42 U.S.C. § 651 et seq. 


27-1-14. Enforcement of orders for health care. 


A. All Title IV-D agency cases shall include a provision for the health care coverage of each child. 
In the case in which a medical support obligor parent provides such coverage and changes employ- 
ment and the new employer provides such coverage, the state Title IV-D agency shall transfer no- 
tice of the provision to the employer, which notice shall operate to enroll each child in the medical 
support obligor's health plan unless the medical support obligor successfully contests the notice. 

B. For purposes of this section, "medical support obligor" means a person owing a duty to pro- 
vide health support, or against whom a proceeding for the enforcement of such a duty of support 
is commenced or for migienekton of a support order that includes provisions for such support for 
each minor child. 


History: Laws 1997, ch. 237, § 34; 2007, ch. 165, § 1. Severability. — Laws 1997, ch. 2387, §.35 provides 
The 2007 amendment, effective June 15, 2007, added for the severability of the act if any partior. ener 
Subsection B defining "medical support obligor". thereof is held invalid, 


27-1-15. Repealed. 


Repeals. — Laws 2006, ch. 26, § 4 repealed 27-1-15 effective May 17, 2006. For provisions of former section, 
NMSA 1978, as enacted by Laws 2005, ch. 160, § 1, re- see the 2005 NMSA 1978 on NMOneSource.com. 
lating to the prescription drug discount card program, 


27-1-16. Brain injury services fund created. 


A. There is created in the state treasury the "brain injury services fund". The fund shall be 
invested in accordance with the provisions of Section 6-10-10 NMSA 1978, and all income earned 
on the fund shall be credited to the fund. 

B. The brain injury services fund shall be used to institute and maintain a statewide brain 
injury services program designed to increase the independence of persons with brain injuries. 

C. The human services department shall adopt all rules, regulations and policies necessary to 
administer a statewide brain injury services program. The human services department shall co- 
ordinate with and seek advice from the brain injury advisory council to ensure that the statewide 
brain injury services program is appropriate for persons with brain injuries. 

D, All money credited to the brain injury services fund shall be appropriated to the human ser- 
vices department for the purpose of carrying out the provisions of this section and anal not revert 
to the general fund. 

E. Disbursements from the brain injury services fund shall be made upon warrant drawn by 
the secretary of finance and administration pursuant to vouchers.signed by the secretary of hu- 
man services. 
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27-1-16 


F.. For the purposes of this section, "brain injury": 
(1). means an injury to the brain of traumatic or acquired origin, inchading an open or 


closed head injury caused by: 


(a) an insult to the brain from an outside physical force; 


(b) anoxia; is 
(c) ~electrical. shock; 

(d) shaken baby syndrome; 

(e) a toxic or chemical substance; 
(f) mnear-drowning; 

(g) infection; 

(h) atumor; 

(i) avascular lesion; or 


(j) an event that results in either temporary or permanent, partial or total impair- 
ments in one or more areas of the brain that results in total or partial functional disability, includ- 
ing: 1) cognition; 2) language; 3) memory;,4) attention; 5) reasoning; 6) abstract thinking; 7) judg- 
ment; 8) problem solving; 9) sensory perception and motor abilities; 10) psychosocial behavior; 11) 
physical functions; 12) information processing; or 13) speech; and 


(2) does not apply to an injury that is: 
(a) congenital; 
(b) degenerative; 
(c) induced by birth trauma; 


(d) induced by a neurological disorder related to the aging process; or 
(e) achemically caused brain injury that is a result of habitual substance abuse. 


History: Laws 2013, ch. 44, § 1; 2014, ch. 36, § 1. 
The 2014 amendment, effective May 21, 2014, defined 


"brain injury"; eliminated "traumatic"; in Subsection B,: 


after "persons with", deleted "traumatic"; in Subsection C, 
in the second sentence, after "persons with", deleted "trau- 
matic"; and added Subsection F. 

Temporary provisions. — Laws 2013, ch. 44, § 2 pro- 
vided that on July 1, 2013: 

A. the brain injuries services fund and all appropria- 
tions, money, records, equipment, supplies, and other 
property of the aging and long-term services department 
directly related to the brain injury services fund or the 


provision of a statewide brain injury services program 
shall be transferred to the human services department; 
B. all contracts directly related to the programs listed 
in Subsection A of this section currently binding and ef- 
fective upon the aging and long-term services department 


or on the brain injury services fund shall be binding and 


effective on the human services department; and 

C. all references in law to the brain injury services 
fund or the statewide brain injury services program shall 
be deemed to be references to the brain injury services 
fund and the statewide brain injury services program es- 
tablished and maintained by the human services depart- 
ment. 


ARTICLE 2 


Public Assistance Act 


. Short title. 

. Definitions. 

. Standard of need; income determination. 

27-2-4, Hligibility requirements, 

27-2-5, 27-2-6. Repealed. 

27-2-6.1, Supplemental postnatal assistance. 

27-2-6.2. Repealed. 

27-2-7. General assistance program; qualifications and 
payments. 

27-2-7.1. Eligible person entitled to information. 

27-2-8. Repealed. 

27-2-9. Payment for hospital care, . 

27-2-9.1. Administration of shelter care supplement. 

27-2-10. Food stamp program. 

27-2-11. Scope of assistance programs. 

27-2-12. Medical assistance programs. 

27-2-12.1. Repealed. 

27-2-12.2. Medical assistance program; eligibility of mar- 

ried individuals. 
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Sec. 
27-2-12.3. Medicaid reimbursement; equal pay for equal 
physicians’, dentists’, optometrists’, podia- 
trists' and psychologists' services. 
.4. Long-term care facilities; noncompliance with 
standards and conditions; sanctions. 
. Medicaid-certified nursing facilities; retroac- 
tive eligibility; refunds; penalty. 


27-2-12.6. Medicaid payments; managed care. 

27-2-12.7. Medicaid; human services department em- 
ployees; standards of conduct; enforce- 
ment. 

27-2-12.8._ Mammograms for medicaid recipients. 

27-2-12.9. Medicaid; personal spending allowances; in- 


creases, 

27-2- 12, 10, Clinical nurse specialists. 

27-2-12,11. Prescription drug waiver program; purpose; 
eligibility. 

27-2-12.12. Human services department; managed care 
contract credentialing provisions. 
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27-2-1 


Sec. 


27-2-12.13. 
27-2-12.14. 
27-2-12.15. 
27-2-12.16. 
27-2-12.17. 


27-2-12.18. 


27-2-12.19. 
27-2-12.20. 
27-2-12.21. 
27-2-12.22. 


27-2-12.23. 


27-2-12.24. 
27-2-12.25. 
27-2-12.26. 


27-2-12.27. 


27-2-12.28. 


27-2-1. 


PUBLIC ASSISTANCE ACT 27-2-2 


Medicaid reform; program changes. 

Brain injury; services authorized. 

Medicaid, state children's health insurance 
program and state coverage initiative 
program medical home waiver; rulemak- 
ing; application for waiver or state plan 
amendment. 

Medicaid recipients; cost-sharing payments 
for emergency medical services when non- 
emergency services are indicated. 

Qualified state long-term care insurance 
partnership program; establishment; rule- 
making, 

Medical assistance; prescription drugs; prior 
authorization request form; prior authori- 
zation protocols. 

Former foster-care recipients; medical assis- 
tance coverage until age twenty-six. 

Crisis triage center; medical assistance reim- 
bursement. 

Medical assistance; pharmacy benefits; pre- 
scription synchronization, 


Incarcerated individuals; medicaid eligibil- 


ity; county jail technical assistance; pre- 
sumptive eligibility determiner training 
and certification. 

Medical assistance; prescription drug cover- 
age; step therapy protocols; clinical review 
criteria; exceptions. 

Medical assistance; plan of care; participa- 
tion required. 

Prior authorization for gynecological or ob- 
stetrical ultrasounds prohibited. 

Qualified medicare beneficiary recipients; 
medicare part B coverage automatic en- 
rollment. 

Medical assistance; managed care organiza- 
tion contracts; applicability of Prior Autho- 
rization Act. 

Medical assistance; autism spectrum disorder. 


Short title. 


Sec. 

27-2-12.29. Medical assistance; reimbursement for a 
one-year supply of covered prescription 
contraceptive drugs or devices. 

27-2-12.30. Pharmacist prescriptive authority services; 
reimbursement parity. 

27-2-12.31. Heart artery calcium scan coverage. 

27-2-13. Conflict in federal and state laws. 

27-2-14. Continuing effect of regulations and standards. 

27-2-15. Cooperation with United States. 

27-2-16. Compliance with federal law. 

27-2-17. Custodian of funds. 

27-2-18 to 27-2-20. Repealed. 

27-2-21. Assistance not assignable. 

27-2-22. Repealed. 

27-2-23. Third party liability. 

27-2-23.1. Employee Retirement Income Security Act 
employee health benefit plans; clauses to 
exclude medicaid coverage prohibited. 

27-2-24, Federal government entitled to share recovery. 

27-2-25. Funeral expenses. 

27-2-26. Money received from other sources; duty and li- 

. ability of funeral, director. 

27-2-27. Single state agency; powers and duties. 

27-2-28. Liability for repayment of public assistance. 

27-2-29. Repealed. 

27-2-29.1. Compensation under contingent fee contracts; 
suspense fund created, 

27-2-30. [Enforcement of support;] orders. 

27-2-31. Judgments and proceeds. 

27-2-32. Duty of agencies to cooperate. 

27-2-33. Repealed. 

27-2-34, Limitations of act. 

27-2-35 to 27-2-40. Repealed. 

27-2-41. Short title. 

27-2-42. Legislative findings; purpose. 

27-2-48. Definitions. 

27-2-44. Indigent catastrophic illness hospital fund created. 

27-2-45. Hospitals; claims for payment. 

27-2-46. Medically indigent patient deductible. 

27-2-47. Department; regulations. 


Sections 27-2-1 through 27-2-34 NMSA 1978 may be cited as the "Public Assistance Act". 


History: 1953 Comp., § 13-17-1, enacted by Laws 
1973, ch. 376, § 1; 2013, ch. 139, §.1. 

Cross references. — For public assistance appeals, see 
Chapter 27, Article 3 NMSA 1978. 

For programs for persons with special medical needs, 
see Chapter 27, Article 4 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, after 
"Section", added "27-2-1 through 27-2-34 NMSA 1978". 


27-2-2. 


Definitions. 


As used in the Public Assistance Act: 


“HUOWD 


ANNOTATIONS 


Law reviews. — For symposium, "The Equal Rights 
Amendment and the Administration of Income Assistance 
Programs in New Mexico," see 3'N.M.L. Rev. 84 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 79 Am. 
Jur, 2d Welfare Laws §§ 1 to 74. 

81 C.J.S. Social Security and Public Welfare § 1 et seq. 


"department" means the human services department; 
"board" means the human services department; 
"director" means the secretary of human services; * 
"local office" means the county or district office of the human services department; 
"public welfare" or "public assistance" means any aid or relief granted to or on behalf of an 


eligible person under the Public Assistance Act and regulations issued pursuant to that act; 
F. "applicant" means a person who has applied 0m; assistance or services under the Public As- 
sistance Act; 
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G. "recipient" means a person who is receiving assistance or services under the Public Assis- 
tance Act; 

H. "federal act'. means the federal Social Security Act, as may be amended from time to time, 
and regulations issued pursuant 'to that act; and 

I. "secretary" means the secretary of human services. 


History: 1958 Comp., § 138-17-2, enacted by Laws Laws 1973, ch. 376, § 19 also yepenled Laws 1937, ch. 18, 


1978, ch. 376, §:2; 1977, ch. 252; § 21; 1987, ch. 78, § 1; $1. 

1991, ch, 155, § 1. Cross references. — For the federal Social Security 
Compiler's notes. — Laws 1937, ch. 18, § 1 enacted Act, see 42 U.S.C, § 301 et seq. 

definitions for a public welfare act. Laws 1937, 'ch. 18, § The 1991 amendment, effective June 14, 1991, added 

1 was repealed by Laws 1968, ch..37, § 7. Laws 1968, ch. "or services" following "assistance" in Subsections F and 

37, § 2 enacted the health and social services department, G. ; bs 


27-2-3, Standard of need; income determination. 


A. Consistent with the federal act and subject to the availability of federal and state funds, the 
board shall adopt a standard of need which shall establish a reasonable level of subsistence. 

B. Consistent with the federal act, the board shall define by regulation exempt and nonexempt 
income and resources. Medical expenses shall not be deducted from either income or resources in 
determining eligibility. 


History: 1953 Comp., § 13-17-3, enacted by Laws 81 C.J.S. Social Security and Public Welfare §§ 37 to 44, 


1978, ch. 376, § 3; 1975, ch. 187, § 3, 97 to 112. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am, 
Jur. 2d Welfare Laws §§ 15, 33} 35, 40, 53' ta 60. 


27-2-4, Eligibility requirements, 


Consistent with the federal act, a person is eligible for public assistance Brant under the Public 
Assistance Act if: 

A. pursuant to Section 27-2-3 NMSA 1978, the total pint of the person's nonexempt income 
is less than the applicable standard of need; 

B. nonexempt specific and total resources are leas than the level of maximum permissible re- 
sources established by the department; 

C. the person meets all qualifications for one of the aublic assistance Piperenid authorized we 
the Public Assistance Act; 

D. within two years immediately prior to the filing of an application for assistance, the person 
has not made an assignment or transfer of real property unless the person has received a reason- 
able return for the real property or, if the person has not received a reasonable return, the person 
is willing to attempt to obtain such return and, if that attempt proves futile, the paredns is pulps 
to attempt to regain title to the property; 

E. the person is not an inmate of any public nonmedical institution at the time of receiving as- 
sistance, except that an inmate may be eligible for medical assistance DRAERAIDE admunisvered by 
the medical assistance division of the department; and | 

F. the person is a resident of New Mexico. 

} : : if 
History: 1953 Comp., § 13-17-4, enacted by Laws A, after "the total amount of", deleted "his" and added "the 


1978, ch. 376, § 4; 1975, ch. 187, § 4; 2015, ch. 127, § 1. person's", and after "standard of need;", deleted "and"; in 
Cross references. — For qualifications for general as- Subsection B, after "established by the", deleted "board; 
sistance program, see 27-2-7 NMSA 1978. and", and added "department"; in Subsection C, deleted 
For medical assistance programs generally, see 27-2-12 "he" and added "the person", and after "Act;", deleted "and"; 
NMSA 1978. in Subsection D, after ' ‘application for assistance", deleted 
The 2015 amendment, effective June 19, 2015, pro- "he" and added "the person", after ' ‘property. unless", de- 
vided that an inmate may be eligible for medical assis- leted "he" and added "the person", after "real property 
tance programs administered by the medical assistance or, if", deleted "he" and added "the person after "has not 
division of the human services department; in Subsection received", deleted "such" and added "a", after "reasonable 
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return", deleted "he" and added "the person", after "such 
return and, if", deleted "such" and added "that", after "at- 
tempt proves futile", deleted "he" and added "the person", 
and after "title to the property;", deleted "and"; in Subsec- 
tion E, deleted "he" and added "the person", and after "re- 
ceiving assistance", added "except that an inmate may be 
eligible for medical assistance programs administered by 
the medical assistance division of the department"; and in 
Subsection F, deleted "he" and added "the person". 


ANNOTATIONS 


Executive public assistance program unconstitu- 
tional. — Governor's implementation of public assistance 
policy through the human services department violated 
the separation of powers doctrine, because, in chang- 
ing eligibility requirements, it constituted executive cre- 
ation of substantive law. State ex rel. Taylor v. Johnson, 
1998-NMSC-015, 125 N.M. 343, 961 P.2d 768. 

When real estate contract included in determin- 
ing eligibility. — Where a real estate contract is not 
readily negotiable, it cannot be included in determining 
eligibility for public assistance. Frazier v. N.M. Dep't of 
Human Servs., 1982-NMCA-084, 98 N.M. 98, 645 P.2d 454. 


27-2-5, 27-2-6. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. 
9, § 28 repealed 27-2-5 and 27-2-6 NMSA 1978, as enacted 
by Laws 1973, ch. 376, §§ 5 and 9, and amended by Laws 
1982, ch, 24, §§ 1 and 2, relating to amount of grant and 


Law reviews. — For note, "Medical Benefits Awarded 
to an Illegal Alien: Perez v. Health and Social Services," 
see 9 N.M.L. Rev. 89 (1978-79). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Welfare Laws §§ 15, 33, 35, 40, 50 to 60. 

Status of one as poor person for purpose of statute en- 
titling him to relief as affected by extent of his financial 
resources, 98 A.L.R. 870. 

Alcoholic as entitled to public assistance under poor 
laws, 43 A.L.R.8d 554, 

Eligibility for welfare benefits, under maximum-assets 
limitations, as affected by expenditures or disposal of as- 
sets, 19 A.L.R.4th 146. 

Eligibility for welfare benefits as affected by claimant's 
status as trust beneficiary, 21 A.L.R.4th 729. 

Validity of statutes or regulations denying welfare ben- 
efits to claimants who transfer property for less than its 
full value, 24 A.L.R.4th 215. 

Unearned income affecting eligibility for supplemental 
security income benefits under 42 USCS § 1382a(a)(2), 61 
A.L.R. Fed. 230. 

81C.J.S. Social Security and Public Welfare §§ 37 to 44, 
97 to 112. 


aid to families with dependent children, effective Febru- 
ary 18, 1998. For provisions of former sections, see the 
1997 NMSA 1978 on NMOneSource.com. 


27-2-6.1. Supplemental postnatal assistance. 


The health and social services department shall establish a program of supplemental postnatal 
assistance for those mentally retarded persons who during pregnancy received aid to families with 
dependent children but whose aid was revoked upon relinquishment of the newly born child for 
adoption. The supplemental postnatal assistance provided for in this section shall be at the same 
rate as aid to families with dependent children, but such supplemental postnatal assistance shall 
not exceed a period of sixty days. The health and social services department shall promulgate 
rules and regulations in order to carry out the provisions of this section. 


History: 1978 Comp., § 27-2-6.1, enacted by Laws 
1978, ch. 80, § 1. 


27-2-6.2. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. 9, 
§ 28, repealed 27-2-6.2 NMSA 1978, enacted by Laws 1988, 
ch, 122, § 1, relating to public assistance, employment and 


training requirements, effective February 18, 1998. For 
provisions of former section, see the 1997 NMSA 1978 on 
NMOneSource.com. 


27-2-7. General assistance program; qualifications and payments. 


A. Subject to the availability of state funds, public assistance shall be provided under a general 

assistance program to or on behalf of eligible persons who: 

(1) are under eighteen years of age and meet all eligibility conditions for the New Mexico 
Works Act [27-2B-1 NMSA 1978] except the relationship to the person with whom they are living; 

(2) are over the age of eighteen and are disabled, according to rules of the department, and 
are not receiving cash assistance or services pursuant to the New Mexico Works Act; 

(8) meet the qualifications under other rules for the general assistance program as the 
department shall establish; or 
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(4) are lawful resident immigrants who would otherwise be eligible for cash assistance 
or services pursuant to the New Mexico Works Act except that they began residing in the United 


States after August 22, 1996. 


B. General assistance program payments may be made directly to the recipient or to the ven- 
dor of goods or services provided to the recipient. The department may by rule limit the grants 


that are made to general assistance recipients, 


C, Whenever the department makes an adjustment in the standard of need for the Ne ew Mexico 
Works Act, subject to the availability of state funds, it shall make a commensurate adjustment in 
the standard of need for the general assistance program. 


History: 1953 Comp., § 13-17-10, enacted by Laws 
1978, ch. 376, § 10; 1977, ch. 201, § 1; 1998, ch. 8, § 27; 
1998, ch. 9, § 27. 

Cross references. — For liability for repayment of 
public assistance, see 27-2-28 NMSA 1978. 

The 1998 amendment, effective February 18, 1998, 
substituted "rules" for "regulations" and "department" for 
"board" throughout the section; in Paragraph A(1), sub- 
stituted "the New Mexico Works Act" for "aid to families 
with dependent children"; in Paragraph A(2), substituted 
"cash assistance or services pursuant to the New Mexico 
Works Act" for "aid to families with dependent children; 
in Paragraph A(8), deleted "from time to time" at the end 
of the paragraph; added Paragraph A(4); in Subsection B, 
substituted "rule" for "regulation"; in Subsection C, "sub- 
stituted New Mexico Works Act, subject to the availability 
of state funds" for "aid to families with dependent chil- 
dren program pursuant to Section 13-17-3 NMSA 1953", 
and made stylistic changes throughout the section. 

Laws 1998, ch. 8, § 27 and Laws 1998, ch, 9, § 27 enacted 
identical amendments to this section, effective Febru- 
ary 18, 1998. The section was set out as amended by Laws 
1998, ch. 9, § 27. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Maximum period of eligibility held unconstitu- 
tional. — Regulation of the human services department 


imposing a maximum period of eligibility for disabled 
adults receiving benefits under the general assistance 
program violated Title II of the federal Americans with 
Disabilities Act, 42 U.S.C. § 12182, Weaver v. N.M. Human 
Servs. Dep't, 1997-NMSC-039, 123 N.M. 705, 945 P.2d 70, 

Refusal to comply with regulations terminates 
eligibility. — Where an applicant for public assistance 
refuses to comply with regulations requiring assignment 
of support rights, she may not maintain her’ eligibility 
for aid to families with dependent children benefits. The 
department's refusal to provide such benefits on that ba- 


sis is in accordance with applicable law and regulations. 


Melton v. N.M. Dep't of Human Servs,, 1981-NMCA-130, 
97 N.M. 102, 637 P.2d 52. 

Validity of regulation limiting duration of cash 
assistance payments. — This section did not prevent 
state health and social services department (now human 
services department) from enacting regulation placing a 
six-month limitation on general assistance benefits paid 
to temporarily disabled needy persons with no minor 
children, since the limitation contemplated by the leg- 
islature was not confined to the ‘amount of the periodic 
payments, but also applied to the length of time such pay- 
ments were made. Health & Social Servs. Dep't v. Garcia, 
1976-NMSC-003, 88 N.M. 640, 545 P.2d 1018, 


27-2-7.1. Eligible person entitled.to information. 


A recipient shall be provided with information about expiration of medicaid or general assistance 
benefits when the recipient or the recipient's guardian, custodian or other authorized representa- 
tive files a request for such information with the human services department. The department 
shall respond to the request within five business days of receipt of the request made on a form the 
department shall devise and make available to a recipient. The response shall be by physical mail, 
electronic mail or facsimile or by access into a department-authorized web site. ~ 


Effective dates, — Laws 2007, ch. 88, contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


History: Laws 2007, ch. 88, § 1. 
Cross references. — For medical assistance programs, 
see 27-2-12 NMSA 1978. 


27-2-8. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. 9, 
§ 28 repealed 27-2-8 NMSA 1978, amended by Laws 1975, 
ch. 187, § 5, relating to granting of assistance, effective 


February 18, 1998. For provisions of former section, see 
the 1997 NMSA 1978 on NMOneSource.com. 


27. 2-9. Payment for hospital care. 


A. Consistent with the federal act, the sepecivinnt shall crbiricte necessary hospital care for 
recipients of public assistance other than those eligible under the general assistance program 
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authorized by Section 10 [27-2-7 NMSA 1978] of the Public Assistance Act. The rate of payment for 
in-patient hospital services shall be based either on the reasonable cost or the customary cost of 
such services, whichever is less. In determining reasonable cost under this section, the board shall 
adopt regulations establishing a formula consistent with the federal act. The department shall ap- 
ply that formula to determine the amount to which each hospital 1 is jendiiied as reimbursement for 
providing in-patient hospital services. 

B. To receive reimbursement for providing in-patient hospital services, a hospital shall file an- 
nually with the department such information as the department may reasonably require to deter- 
mine reasonable costs or the hospital's customary cost of in-patient hospital services. 

C. Any hospital entitled to reimbursement for in-patient hospital services shall be entitled to 
a hearing, pursuant to regulations of the board consistent with applicable state law, if the hospital 
disagrees with the department's determination of the reimbursement the hospital is to receive. 


History: 1953 Odin. § 18-17-12, enacted by Laws 
1973, ch. 376, § 13. 

Cross references: — For medical assistance programs 
splay see 27-2-12 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Welfare Laws 8§ 4, 32, 38 to 41, 87, 88, 105. 

Medical or surgical services rendered to poor person in 
emergency, without express authority, liability of govern: 
mental agency for, 93 A.L.R. 900. 


Nature of care contemplated by statute imposing 
general duty to care for indigent. relatives, 92 A.L.R.2d 
348. 

Limitation on right of. chiropractors. and osteopathic 
physicians to participate in public medical welfare pro- 
grams, 8 A.L.R.4th 1056, 

81C.J.S. Social Security and Public Welfare §§ 102, 122, 
128, 133. 


27-2-9.1. Administration of shelter care supplement. 


A. Ashelter care supplement shall be provided to those individuals who are recipients of sup- 
plemental security income under Title 16 of the federal Social Security Act and who reside in 
shelter care homes licensed pursuant to regulations of the health and environment department 


[department of health]. 


B. The human services department is authorized to determine eligibility, compute payment, 
make payments and otherwise administer the shelter care supplement program. 

C. The amount of the shelter care supplement payment shall be established by the secretary of 
human services subject to the availability of general funds. 


History: Laws 1979, ch. 401, § 1; 1983, ch. 174, § 1. 

-Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1991, ch. 25, § 16 repealed former 9-7-4 NMSA 1978, re- 
lating to the health and environment department, and 


27-2-10. Food stamp program. 


enacted a new 9-7-4 NMSA 1978, creating the department 
of health. 
Cross Seiecsaliiel — For Title 16 of the federal. Social 


SPneeree Act, see 42.U,S.C, § 1381 et seq. 


The income support division of the human services department: 

A. is authorized to.establish a food stamp program to carry out the federal Food Stamp Act, 
as may be amended from time to time, and regulations issued pursuant to that act, subject to the 
continuation of the federal food stamp program and the availability of federal funds; and 

B. shall by January 30 of each calendar year notify the taxation and revenue department. of 
the location of food stamp offices in New Mexico for inclusion in a notice sent with an income tax 
refund or other notice to a taxpayer whose income is within one hundred thirty percent of federal 


poverty guidelines. 


History: 1953 Comp., § 13-17-18, enacted by Laws 
1978, ch. 376, § 14; 2005, ch. 138, § 2. 

Cross references. — For the federal Food Stamp Act, 
see 7 U.S.C. § 2011 et seq. 

The 2005 amendment, effective June 17, 2005, added 
Subsection B to require the income support division of the 


human services department to notify the taxation and 
revenue department of the location of food stamp offices 
in New Mexico. 
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ANNOTATIONS HSD erroneously excluded the adoptive parent subsidy 
from the appellant's income to determine the adoptive 
parent's eligibility for food stamp benefits; the payment 
of the adoptive parent subsidy to the appellant made the 
appellant ineligible to receive food stamp benefits; and the 
appellant had neither actual nor constructive knowledge 
that the appellant was ineligible for food stamp benefits; 
the appellant detrimentally rélied on HSD's representa- 
; tion that the appellant was eligible for food stamps, the 
Haskins v. N.M. Human Servs. Dept, 2009-NMSC-031, doctrine of equitable, estoppel barred HSD's food stamp 
146 N.M. 391, 210 Pd 817, rev'g 2008-NMCA-127, 144 overpayment claim against the appellant. Waters-Haskins 
N.M. 853, 192 P.3d 1280. v. N.M. Human Servs. Dep't, 2009-NMSC-031; 146 N.M. 

Equitable estoppel to enforce a food stamp over- 391, 210 P.3d 817, rev'g 2008-NMCA-127, 144 N.M. 853, 


Equitable ‘estoppel can be asserted as a de- 
fense to bar enforcement of a food stamp overpayment 
claim. Waters-Haskins v. N.M, Human Servs. Dept, 
2009-NMSC-031, 146 N.M. 391, 210 P3d 817, rev g 
2008-NMCA-127, 144 N.M. 853, 192 P.3d 1230. 

Departmental error alone does not warrant 
barring a food stamp overpayment claim. Waters- 


payment claim. — Where the appellant adopted a foster 192 P.3d 1230. 
child, the appellant received a foster parent subsidy be- Am. Jur. 2d, A.L.R. and C.J.S. references. — Eligi- 
fore the adoption and an adoptive parent subsidy after the | bility for food stamps under Food Stamp Act of 1964 (7 


adoption; both before and after the adoption, the appellant USC § 2011 et seq.), 118 A.L.R. Fed. 473. 


received food stamp assistance; the appellant correctly re- Violations and enforcement of Food Stamp Act of 1964 
ported the subsidies and the change in the status of the (7 USC § 2011 et seq.), 120 A.L.R. Fed. 331. 


subsidies following the adoption; prior to the adoption, Selection and suspension or disqualification of par- 


HSD properly excluded the foster parent subsidy from the ticipating stores under Food Stamp Act of 1964 (7 USC § 
appellant's income to determine eligibility for food stamp 2011 et seq,), 121 A.L.R. Fed. 653. 


benefits; for a period of eight years after the adoption, 


27-2-11. Scope of assistance programs. 


Any public assistance program conducted by the department under the federal act is effective in 
all political subdivisions if the federal act so requires. 


History: 1953 Comp., § 13-17-14, enacted by Laws Cross references. — For meaning of "federal act", see 
1973, ch. 376, § 15. 27-2-2 NMSA 1978. 


27-2-12. Medical assistance programs. 


A. Consistent with the federal act and subject to the appropriation and availability of federal 
and state funds, the medical assistance division of the department may by rule provide medical 
assistance, including the services of licensed doctors of oriental medicine, licensed chiropractic 
physicians, licensed dental therapists and licensed dental hygienists in collaborating practice, to 
persons eligible for public assistance programs under the federal act. 

B. Subject to appropriation and availability of federal, state or other funds received by the 
state from public or private grants or donations, the medical assistance division of the department 
may by rule provide medical assistance, including assistance in the payment of premiums for med- 
ical or long-term care insurance, to children up to the age of twelve if not part of a sibling group; 
children up to the age of eighteen if part of a sibling group that includes a child up to the age of 
twelve; and pregnant women who are residents of the state of New Mexico and who are ineligible 
for public assistance under the federal act. The department, in implementing the provisions of this 
subsection, shall: 

(1) establish rules that encourage pregnant women to participate in prenatal care; and 


(2) not provide a benefit package that exceeds the benefit package provided to state em- 
ployees. 


History: 1953 Comp., § 13-17-15, enacted by Laws department" for "board" and’ inserted "including the ser- 
1973, ch. 376, § 16; 1991, ch, 144, § 1; 1998, ch. 158, § vices of licensed oriental medical doctors and licensed chi- 
1; 2003, ch. 343, § 1; 2006, ch. 2, § 1; 2019, ch. 107,815. _.. ropractors". 

Cross references. — For meaning of "federal act", see The 2006 amendment, effective May 17, 2006, added 
27-2-2 NMSA 1978. Subsection B to provide for medical assistance, including 

For payment for hospital care, see 27-2-9 NMSA 1978. payment of insurance premiums, for children and preg- 

The 2019 amendment, effective June 14, 2019,.in- nant women. ineligible for federally funded public agsis- 
cluded the services of licensed dental therapists within tance. 
the provisions of the medical assistance programs; in Sub- The 2003 amendment, effective June 20, 2003, in- 
section A, added "licensed dental therapists". serted "chiropractic physicians and licensed dental hy- 

The 1991 amendment, effective June 14, 1991, substi- gienists in collaborative practice" near the end, 


tuted "medical assistance division of the human services 
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The 1993 amendment, effective June 18, 1993, substi- 
tuted "licensed doctors of oriental medicine" for "licensed 
oriental medical doctors". 


ANNOTATIONS 


Abortions. — Rule prohibiting the use of state funds to 
pay for abortions for medicaid-eligible women, except when 
necessary to save the life of the mother, to end an ectopic 
pregnancy, or when the pregnancy resulted from rape or in- 
cest violates the equal rights amendment to N.M. Const., 
art. Il, § 18: N.M. Right to Choose/NARAL v. Johnson, 
1999-NMSC-005, 126 N.M. 788, 975 P.2d 841, cert. denied, 
526 U.S. 1020, 119 S. Ct. 1256, 143 L. Ed. 2d 352 (1999). 

Chiropractors' services not required under state 
medicaid program. — Chiropractors' services are not 
physicians’ services under the medicaid program. Chi- 
ropractors' services thus are not included in the general 
categories of medical treatment which must be included 
in the state plan. Katz v. NM. Dep't of Human Servs., 
1981-NMSC-012, 95 N.M. 530, 624 P.2d 39 (decided prior 
to 1991 amendment). 

Services of a physical therapist are not required to 
be included in the state plan. Katz v. N.M. Dep't of Human 
Servs., 1981-NMSC-012, 95 N.M. 630, 624 P.2d 39. 

Denial of services not denial of equal protection. 
— The denial of medicaid benefits for the services of chi- 
ropractors and physical therapists is not so arbitrary and 
unreasonable as to constitute a denial of equal protection. 
Katz v. N.M. Dep't of Human Servs., 1981-NMSC-012, 95 
N.M. 530, 624 P.2d 39 (decided prior to 1991 amendment). 

Medical assistance division does not have the au- 
thority to resolve discrimination: claims. — Where 


27-2-12.1. Repealed. 


Repeals. — Laws 1979, ch. 330, § 1, repealed 27-2-12.1 
NMSA 1978, enacted by Laws 1978, ch. 94, § 1, relating to 
medicaid institutional care computation. 


petitioner, a member of a managed care organization 
(MCO) that contracts with the human services department 
(HSD) to administer the provision of medicaid benefits and 
services, including non-emergency medical transportation, 
to eligible members, made requests of the MCO, pursuant 
to Title II of the Americans with Disabilities Act of 1990 
(ADA Title IT) and Section 504 of the federal Rehabilitation 
Act, for certain accommodations in the provision of trans- 
portation services, and where the MCO denied petitioner's 
request for reasonable accommodations in accessing med- 
icaid services, and where petitioner requested a fair hear- 
ing to appeal the failure of the MCO and HSD to grant her 
reasonable accommodations in medicaid transportation 
services, the district court did not err in affirming HSD’s 
medical assistance division’s (division) dismissal of the 
matter, because neither the Public Assistance Act nor the 
Medicaid Act relied on by petitioner expressly grants the 
division the power to resolve discrimination claims raised 
by a medicaid beneficiary challenging an agency’s denial or 
inaction in response to a request for accommodation, nor 
is any such power vested in the division by any regulation 
promulgated under state law. Law v. NM. Human Servs. 
Dep’t, 2019-NMCA-066, cert, denied. 

Law reviews. — For article, "Freedom at Home — State 
Constitutions and Medicaid Funding for Abortions", see 
26 N. M..L. Rev. 433 (1996). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Trans- 
sexual surgery as covered operation under state medical 
assistance program, 2 A.L.R.4th 775. 

Limitation on right of chiropractors and osteopathic 
physicians to participate in public medical welfare pro- 
grams, 8A.L.R.4th 1056. 


27-2-12.2. Medical assistance program; eligibility of married individuals. 


For the purpose of determining medical assistance for institutional care program eligibility un- 
der the Public Assistance Act, the community spouse resource allowance for a community spouse 
as defined and authorized by the federal Medicare Catastrophic Coverage Act of 1988 shall be a 
minimum of thirty thousand dollars ($30,000). 


Cross references. — For the federal Medicare Cata- 
strophic Coverage Act of 1988 (Public Law 100-360), see 
Titles 26 and 42 of the United States Code. 


History: Laws 1987, ch. 16, § 1; 1989, ch. 74, § 1. 


27-2-12.3. Medicaid reimbursement; equal pay for equal physicians’, 
-dentists', optometrists', podiatrists' and psychologists' services. 


The human services department shall establish a rate for the reimbursement of physicians, den- 
tists, optometrists, podiatrists and psychologists for services rendered to medicaid patients that 
provides equal reimbursement for the same or similar services rendered without respect to the 
date on which such physician, dentist, optometrist, podiatrist or psychologist entered into practice 
in New Mexico, the date on which the physician, dentist, optometrist, podiatrist or psychologist en- 
tered into an agreement or contract to provide such services or the location in which such services 
are to be provided in the state; provided, however, that the requirements of this section shall not 
apply when the human services department contracts with entities pursuant to Section 27-2-12.6 
NMSA 1978 to negotiate a rate for the reimbursement for services rendered to medicaid patients 
in the medicaid managed care system. 
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History: 1978 Comp., § 27-2-12.2, enacted by Laws ‘The 1996 amendment, effective May 15, 1996; added 
1987, ch. 269, § 1; 1996, ch. 70, § 1. the provisio at the end of the seetione 

Cross references. —'For the Medicaid Fraud Act, see 
Chapter 30, Article 44. NMSA 1978. 


27-2- 12. 4. Long-term | care facilities; noncompliance with standards and 
conditions; sanctions. 


A. In addition to any other actions required or permitted by federal law or regulation, the hu- 
man services department shall impose a hold on state medicaid payments to a long-term care fa- 
cility thirty days after the health and environment department [department of health] notifies the 
human services department in writing pursuant to an on-site visit that the long-term care facility 
is not.in substantial compliance with.the standards or conditions of participation promulgated by 
the federal department of health and human services pursuant to which the facility is.a party to 
a medicaid provider agreement, unless the substantial noncompliance has been corrected within 
that thirty-day period or the facility's medicaid provider agreement is terminated or not renewed 
based in whole or in part on the noncompliance. The written notice shall cite the specific deficien- 
cies that constitute noncompliance. 

_ B. The human services department shall remove the payment hold imposed under Subsection 


A of this section when the health and environment department [department of health] pursuant 


to an on-site Visit certifies in writing to the human :services department that the long-term care 
facility is in substantial compliance with the standards or conditions of participation pursuant to 
which the facility is:a party to a medicaid provider agreement. 

C. The human services department shall not reimburse any long-term care facility during the 
payment hold period imposed pursuant to Subsection A of this section for any medicaid recipient- 
patients who are new admissions and who are admitted on or after the day the hold is imposed 
and prior to the day the hold is removed. 

D. Ifa long-term care facility is certified in writing to be in noncompliance pursuant to Subsec- 
tion A of this section for the second time in any twelve-month period, the human services depart- 
ment shall cancel or refuse to execute the long-term care facility's medicaid provider agreement 
for a two-month period, unless it can be demonstrated that harm to the patients would result from 
this action or that good cause exists to allow the facility to continue to participate in the medicaid 
program. The provisions of this subsection are subject to appeal procedures set forth in federal 
regulations for nonrenewal or termination of a medicaid provider agreement. 

E. A long-term care facility shall not charge medicaid recipient-patients, their families or their 
responsible parties to recoup any payments not received because of a hold on medicaid payments 
imposed pursuant to this section. 

F. This section shall not be construed to affect any other provisions for medicaid provider agree- 
ment termination, nonrenewal, due BRDGRBE and appeal pursuant to federal law or regulation. 

G. As used in this section: 

(1) "day" means a twenty-four Bout period beginning at midnight and ending one second 
before midnight; 

(2). "long-term care facility" means any intermediate care facility or skilled nursing facility 
which is licensed by the health and environment department [department of health] and which is 
medicaid certified; 

(3) "new admissions" means medicaid recipients who have never been ‘in the long-term 
care facility or, if previously admitted, had been discharged or had Satie left the facility. The 
term does not include: 

(a) individuals who were in the long-term care facility before thi effective date of the 
hold on medicaid payments and became eligible for medicaid after that date; and 

(b) \individuals who, after a temporary absence from the facility, are meade wey to 
beds reserved for them in accordance with federal regulations; and 

(4) "substantial compliance" means the condition of having no cited apo prom or biked 
only those cited deficiencies which: 
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(a) are not inconsistent with any federal statutory requirement; 

(b) do not interfere with adequate patient care; . 

(c) donot represent a hazard to the patients' health or safety; 

(d) are capable of correction within a reasonable period of time; and 

(e) are ones which the long-term care facility is making reasonable plans to correct. 


History: Laws 1987, ch. 214, § 1. relating to the health and environment department, and 
Bracketed material. — The bracketed material was enacted a new 9-7-4 NMSA 1978, creating the department 
inserted by the compiler and is not part of the law. Laws of health. 


1991, ch. 25, § 16 repealed former 9-7-4 NMSA 1978, 


27-2-12.5. Medicaid-certified nursing facilities; retroactive isessunertan 
refunds; penalty. 


A. Medicaid payment for a medicaid-eligible patient shall be accepted by a medicaid-certified 
nursing facility from the first month of medicaid eligibility, regardless of whether the eligibility is 
retroactive. The nursing facility shall refund to the patient or responsible party all out-of-pocket 
money except for required medical-care credits paid to the nursing facility for that patient's care 
on and after the date of medicaid eligibility for services covered by the medicaid program. Within 
thirty days after notification by the human services department of the patient's medicaid eligi- 
bility, the nursing facility shall make any necessary refund to the patient or responsible party 
required under this section. 

B. In any cause of action brought against a nursing facility because of its failure to make a 
refund to the patient or responsible party as required under Subsection A of this section, the pa- 
tient or responsible party may be awarded triple the amount of the money not refunded or three 
hundred dollars ($300), whichever is greater, and reasonable attorneys' fees and court costs. 


History: Laws 1989, ch. 83, § 1; 1991, ch. 211, § 1. undesignated provision as Subsection A; and added Sub- 
The 1991 amendment, effective June 14, 1991, added section B. 
"Penalty" in the section heading; designated the formerly 


27-2-12.6. Medicaid payments; managed care. 


A. The department shall provide for a statewide, managed care system to provide cost-efficient, 
preventive, primary and acute care for medicaid recipients by July 1, 1995. 7 

B, The managed care system shall ensure: 

(1) access to medically necessary services, particularly for medicaid recipients with chronic 
health problems; 

(2) to the extent practicable, maintenance of the rural primary care delivery infrastruc- 
ture; 

(3) that the department's approach is consistent with national and state health care re- 
form principles; and 

(4) tothe maximum extent possible that medicaid-eligible individuals are not identified as 
such except as necessary for billing purposes. 

C. The department may exclude nursing homes, intermediate care facilities for the mentally 
retarded, medicaid in-home and community-based waiver services and residential and community- 
based mental health services for children with serious emotional disorders from the provisions of 
this section. 


History: Laws 1994, ch. 62, § 22. managed care organizations. Starko, Inc. v. N.M. Hu- 
Cross references, — For Money Follows the Person in man Servs. Dep't, 2014-NMSC-033, rev'g 2012-NMCA-053, 
New Mexico Act, see 27-15-1 NMSA 1978. 276 P.3d 252. 
ANNOTATIONS 


Subsection B of Section 27-1-16 does not apply 
to New Mexico's managed health care system or 
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27-2-12.7. Medicaid; human services department employees; standards 
of conduct; enforcement. 


A. As used in this section: 

(1) "business" means a corporation, partnership, sole proprietorship, firm, organization or 
individual carrying on a business; 

(2) department” means the human services department; 

(3) "employee" means any person who has been appointed to or hired for any department 
office connected with the administration of medicaid funds and who receives SoMPenrauen in the 
form of salary; 

(4) “employee with responsibility" means an employee who is directly involved in or has a 


significant part in the medicaid decision-making, regulatory, procurement or contracting process; and 


(5) "financial interest" means an interest held by an individual, his spouse or minor child 
which is: 

(a) an ownership interest in business; or 

(b) any employment or prospective employment for which negotiations have already 
begun. 

B. No employee with responsibility shall for twenty-four months following the date on which 
he ceases to be an employee act as agent or attorney for any other person or business in connection 
with a judicial or administrative proceeding, application, ruling, contract, claim or other matter 
relating to the medicaid program with respect to which the employee made any investigation, ren- 
dered any ruling or was otherwise substantially and directly involved during the last year he was 
an employee and which was actually pending under his responsibility within that period. ~ 

C. ‘No department secretary, income support division director or medical assistance bureau 
chief or their deputies shall for twelve months following the date on which he ceases to be an em- 
ployee participate in any manner with respect to a judicial or administrative proceeding, applica- 
tion, ruling, contract, claim or other matter relating to the medicaid program and pending before 
the department. ~ 

D. No employee with responsibility shall participate in any manner with respect to a judicial 
or administrative proceeding, application, ruling, contract, claim or other matter relating to the 
medicaid program and involving his spouse, minor child or any business in which He has a finan- 
cial interest unless prior to such participation: 

(1) full disclosure of his relationship or financial interest is made in writing to the secre- 
tary of the department; and . 

(2) a written determination is made by the secretary that the disclosed relationship or 
financial interest is too remote or inconsequential to affect the integrity of the services of the em- 
ployee. — 

E. -Violation of any of the provisions of this section by an employee is grounds for dismissal, 
demotion or suspension. A former employee who violates any of the provisions of this section shall 
be subject to assessment by the department of a civil money penalty of two hundred fifty dollars 

($250) for each violation. The department shall promulgate regulations to provide for an adminis- 
trative appeal of any assessment imposed. 


History: Laws 1980, ch. 86, § 1; 1978 Comp.,, § 10- Recompilations. — Laws 1997, ch. 112, § 10 recom- 
16-16, recompiled as 1978 Comp. J 8 27-2-12.7 by Laws piled former 10-16-16 NMSA 1978, relating to medicaid 
1997, ch. 112, § 10. and department of human services: employees, as 27-2- 

Cross references, — For state S oniaranice to ein 12.7 NMSA 1978, effective June 20, 1997. Ba 


als eligible for medicaid, see 27-2-16 NMSA 1978, 


27-2-12.8. Mammograms for medicaid recipients. 


In providing coverage for mammograms under the medicaid Per att the iopavemneit shall 
ensure that: 


A. patients will not be routinely solicited for mammograms; and that mammograms will only 
be performed based on nationally recognized standards; and ) 
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B. any fee for service payment that shall be made on behalf of the medicaid program for a 
mammogram of a medicaid recipient shall be consistent with and not exceed the usual and cus- 
tomary charge that reflects the reasonable fair market value of the cost of a mammogram. 


History: Laws 1997, ch. 264, § 1. 


27-2-12.9. Medicaid; personal spending allowances; increases. 


For fiscal year 2001; the medicaid personal spending allowance shall be forty-five dollars ($45.00) 
per ‘month for each eligible recipient. Thereafter, the medicaid personal spending allowance shall 
be increased at the beginning of each fiscal year by the annual percentage increase in the con- 
sumer price index for all urban consumers for all items for the preceding calendar year. 


History: Laws 2000, ch. 9, § 1. 


27-2-12.10. Clinical nurse specialists. 


The department shall recognize clinical nurse specialists as mid-level providers in the medicaid 
program provided that the clinical nurse specialists comply with the requirements for licensure 
pursuant to the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978] and that the services 
provided by the clinical nurse specialists are covered and reimbursable in accordance with Title 
19 or Title 21 of the federal act. 


History: Laws 2001, ch. 304, § 1. © 21 of the Social Security Act, codified as 42 U.S.C.S. § 1396 
Compiler's notes, — Titles 19 and 21 of the federal et seq, and 42 U.S.C.S. § 1397 et seq., respectively. 
act, referred to at the end of the section, are Titles 19 and 


27-2-12.11. Prescription drug waiver program; purpose; eligibility. 


Subject to the availability of state funds and consistent with the federal Social Security Act, the 
human services department shall create a medicaid waiver program and may by regulation pro- 
vide prescription drugs to persons whose incomes are less than one hundred eighty-five percent of 
the federal poverty level and who: 

A. are sixty-five years of age or older; or 

B. have been determined to be disabled under the criteria established under the federal social 
security administration's disability determination rules as applied by the department. 


History: Laws 2003, ch. 34, § 1 and by Laws 2003, Compiler's notes. — Laws 2003, ch. 34, § land Laws 
ch, 278, § 1. _ 2008, ch, 278, § 1 enacted identical new sections, both ef- 
Cross references. — For the federal Social Security fective June 20, 2003. 


Act, see’ 7 U.S.C. § 301 et seq. 


27-2-12.12. Human services department; managed care contract 
credentialing provisions. 


The human services department shall negotiate with medicaid contractors to ensure that the 
contractors credentialing requirements are coordinated with other credentialing processes re- 
quired of individual providers. 


History: Laws 2003, ch. 235, § 4. licensed professionals in New Mexico, particularly those in 
Effective dates. — Laws 2003, ch. 235 contained no the health care field are severely burdened by multiple lay- 
effective date provision, but, pursuant to N.M. Const., ers of mandatory credentialing obligations, costing them, 
art. IV, § 23, was effective June.20, 2008, 90 days after their patients and third-party payers needless expense and 
adjournment of the legislature. _ wasted time. Further, the legislature notes that New Mex- 
Legislative findings. — Laws 2003, ch. 235, § 1, effec- “ '’ ico's health care licensure provisions may be contributing 
tive June 20, 2003, provided: "The legislature finds that to harmful delays’ in access to health care throughout the 
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state, particularly in areas with acute professional short- department, various statewide professional associations 
ages, The legislature believes that efforts begun pursuant and societies, insurers and national accrediting and stan- 
to House Joint Memorial 61 of the second session of the dard setting organizations will produce a system satisfac- 
forty-fifth legislature and the continued cooperation among tory to all concerned while maintaining the primary goal of 


respective licensing boards, the regulation and licensing ensuring the health and safety of New Mexico residents". 


27-2-12.13. Medicaid reform; program changes. 


A. The department shall carry out the medicaid program changes as recommended by the 
medicaid reform committee that was established pursuant to Laws 2002, Chapter 96, as follows: 

(1) develop a uniform preferred drug list for the state's medicaid prescription drug benefit 
and integrate all medicaid programs or services administered by the medical assistance division 
of the department to its use; 

(2) work with other agencies to integrate the use of the uniform preferred drug list as 
described in Paragraph (1) of this subsection to other health care programs, including the depart- 
ment of health, the publicly funded health care agencies of the Health Care Purchasing Act [13-7-1 
NMSA 1978], state agencies that purchase prescription drugs and other public or private purchas- 


ers of prescription drugs with whom the state can enter into an agreement for the use of a uniform . 


preferred drug list; 

(3) identify entities that are eligible to participate in the federal drug pricing program 
under Section 340b of the federal Public Health Service Act. The department shall make a rea- 
sonable effort to assist the eligible entities to enroll in the program and to purchase prescription 
drugs under the federal drug pricing program. The department shall ensure that entities enrolled 
in the federal drug pricing program are reimbursed for drugs purchased for use by medicaid re- 
cipients at acquisition cost and that the purchases are not included in a rebate program; . 

(4) work toward the development of a prescription drug purchasing cooperative to combine 
the buying power of the state's medicaid program, the publicly funded health care agencies of the 
Health Care Purchasing Act, the department of health, the corrections department and other po- 
tential public or private purchasers, including other states, to obtain the best price for prescription 
drugs. The administration and price negotiation of the prescription drug purchasing cooperative 
shall be consolidated under a single agency as determined by the governor; 

(5) in consultation and collaboration with the department of health and medicaid providers 
and contractors; develop a program to expand the use of community health promoters. The commu- 
nity health promoters shall assist selected medicaid recipients in understanding the requirements 
of the medicaid program; ensuring that recipients are seeking and receiving primary and preventive 
health care services; following health care providers’ orders or recommendations for medication, diet 
and exercise; and keeping appointments for examinations and diagnostic examinations; 

(6) require that the managed care organizations provide or strengthen disease manage- 
ment programs for medical assistance recipients through closer coordination with and assistance 
to primary care and safety net providers and seek to adopt uniform key health status indicators. 
The department shall ensure that the managed care organizations make reasonable efforts and 
actively seek the expanded participation in disease management programs of primary care provid- 
ers and other health care providers, particularly in underserved areas; 

(7) ensure that case management services are provided to assist medicaid recipients in 
accessing needed medical, social and other services. The department shall require that managed 
care organizations provide or strengthen case management services through closer coordination 
with and assistance to primary care and safety net providers. The case management services shall 
be targeted to specific classes of individuals or individuals in specific areas where medicaid costs 
or utilization demonstrate a lack of health care management or coordination; 

(8) design a pilot disease management program for the fee-for-service population. The de- 
partment shall ensure that the disease management program is based on key health status indi- 
cators, accountability for clinical benefits and demonstrated cost savings; 

(9) continue the personal care option with increased consumer awareness of consumer- 
directed services as a choice in addition to consumer-delegated services; 

(10) expand the program of all-inclusive care for the elderly to a rural or urban area with 
a population less than four hundred thousand to the extent resources are available; 
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(11) in conjunction with the department of health, the children, youth and families depart- 
ment and the state agency on aging [aging and long-term services department], coordinate the 
state's long-term care services, including health and social services and assessment and informa- 
tion and referral development for recipients through an appropriate transition process; 

(12) develop a fraud and abuse detection and recovery plan that ensures cooperation, sharing 
of information and general collaboration among the medicaid fraud control unit of the attorney general, 
the managed care organizations, medicaid providers, consumer groups and the department to identify, 
prevent or recover medicaid reimbursement obtained through fraudulent or inappropriate means; 

(13) work with other agencies to identify other state-funded health care programs and 
services that may be reimbursable under medicaid and to ensure that the programs and services 
meet the requirements for federal funding; 

(14) in conjunction with Indian health service facilities or tribally operated health care 
facilities pursuant to Section 638 of the Indian Self-Determination and Education Assistance Act, 
medicaid managed care organizations and medicaid providers, ensure that Indian health service 


facilities and tribally operated facilities are utilized to the extent possible for services that are eli- 


gible for a one hundred percent federal medical assistance percentage match; 

(15) review the payment methodologies for eligible federally qualified health centers that 
provide the maximum allowable medicaid reimbursement; 

(16) ensure that primary care clinics engaged in medicaid-related outreach and enroll- 
ment activities are appropriately reimbursed under medicaid; 

(17) .assess a -seccby on selected medicaid recipients.who meet criteria as determined by 
the department; 

(18) assess tiered co-payments on emergency room services in amounts comparable to 
those assessed for the same services’ by commercial health insurers or health maintenance or- 
ganizations, except that no co-payment shall be imposed if the patient is admitted as a hospital 
inpatient as a result of the emergency room evaluation. The emergency room provider shall make 
a good faith effort to collect the co-payment from the patient. The co-payment shall apply to med- 
icaid recipients in the managed care system or the fee-for-service system; 

(19) assess tiered co-payments on selected higher-cost prescription drugs to provide incen- 
tives for greater use of generic prescription drugs when there is a generic or lower-cost equivalent 
available; . 

(20) assess:a co-payment on the purchase of selected prescription drugs that are not on the 
uniform preferred drug list as described in Paragraph (1) of this subsection; 

(21) consider the impact of cost-sharing requirements on medicaid recipients’ access to 
health care, The department shall ensure that premiums and co-payments described in Para- 
graphs (17) through (20) of this subsection are in compliance with federal requirements; 

(22) provide vision benefits for adults that do not exceed one routine eye exam and one 
set of corrective lenses in a twelve-month period or more than one frame for corrective lenses in a 
twenty-four-month period, except as medically warranted; 

(23) review its prescription drug policies to ensure that pharmacists have the flexibility 
for and are not discouraged from using generic prescription drugs when there is a generic or lower- 
cost equivalent available; and 

(24) review its nursing home eligibility criteria to ensure that consideration of income, 
trusts and other assets are the maximum permissible under federal law. 

B. The department shall, to the extent possible, combine or coordinate similar initiatives in 
this section or.in other medicaid reform committee recommendations to avoid duplication or con- 
flict. The department shall give preference to those initiatives that provide significant cost savings 
while protecting the quality and access of medicaid recipients' health care services. 

C. The department shall ensure compliance with federal requirements for implementation of 
the medicaid reform committee's recommendations. The department shall request a federal waiver 
as may be necessary to comply with federal requirements. 

D. ‘As used i in this section: 

(1) "case management" means services that ensure care coordination among the patient, 
the primary care provider and other providers involved in addressing the patient's health care 
needs, including care plan development, communication and monitoring; 
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(2) "community health promoters" means persons trained to promote amet and health 
care access among low-income persons and medically underserved communities; 

(8) "disease management" means health care services, including patient eerie moni- 
toring, data collection and reporting, designed to improve health outcomes of a recipients 
in defined populations with selected chronic: diseases; 

(4) "drug purchasing cooperative" means a collaborative procurement eee pista to 
secure prescription drugs at the most advantageous prices and terms; 

(5) \ "fee-for-service" means’ a traditional method of paying for health care services under 
which providers are paid for each service rendered; 

(6) "managed care system" refers to the program for medicaid recipients vectided by Sec- 
tion 27-2-12.6 NMSA 1978; 

(7) "medicaid" means the joint federalstate health eid — pursuant to Title 19 
or Title 21 of the federal act; . 

(8) "preferred drug list" means a list of iehanisiaeil lation for wittebs the state will 
make payment without prior authorization or additional charge to the medicaid recipient and 
that is based on clinical evidence for efficacy and meets the department's cost-effectiveness 
criteria; pi 3 
(9) "primary care clinics" means facilities that provide the first level of basic or general 
health care for'an individual's health needs, including diagnostic and treatment services, and in- 
cludes federally qualified health centers or federally qualified health center look-alikes: as defined 
in Section 1905 of the federal act and designated by the federal department of health and human 
services, community-based health centers, rural health clinics and other eligible pis under 
the Rural Primary Health Care Act [24-1A-1 NMSA 1978]; : 

(10) "primary care provider" means a health care practitioner acting within the scope of 
his license who provides the first level of basic or general health care for a person's health needs, 
including diagnostic and treatment services, initiates referrals to other health care practitioners 


and maintains the continuity of care when appropriate; and 

(11) "waiver" means the authority granted by the secretary of the federal scheieriehit of 
health and human services, upon the request of the state, that allows exceptions to the state med- 
icaid plan requirements and allows a state to implement innovative programs or activities: 


{ 


History: Laws 2008, ch. 315, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, Laws 
2004, ch, 28, S 13 provided that all references to the "state 
agency on aging’ "be deemed references to the "aging and 
long-term services department”, 


Emergency clauses. — Laws 2003, ch. 816, § 2 con-. 


tained an emergency clause and was approved April 8, 2008. 

Cross references, — For the children, youth and fami- 
lies department, see Chapter 9, § 2A NMSA 1978. 

For the department of health, see Chapter 9, § 7, NMSA 
1978. 

For the aging and long-term services department, see 
Chapter 28, § 4 NMSA 1978. 

For Section 340B of the federal Public Health Service 
Act, see 42'U.S.C. § 256b. 

For Section 1905 of the federal Social Security Act, see 
42 U.S.C. § 1896d, i 

For the Indian Self-Determination and, Education As- 
sistance Act, enacted by P.L. 93-638, see 25 U.S.C.S. § 450 
et seq. 


Compiler's notes. — Laws 2003, ch. 279, § 1, effec- 
tive April. 8, 2003, and Laws 2003, ch. 314, § 1, effective 
June 20, 2003, are identical, and direct the human ser- 
vices department to initiate the studies, analyses, pilot 
projects and recommendations of the medicaid reform 
committee, created by Laws 2002, ch, 96. Among other 
things, the department is to conduct a cost-beneficial 


' analysis of the replacement of the managed care system 


with a statewide primary care case management model; 
to complete the analysis necessary for the global funding 
waiver; and to identify options for revising, limiting, re- 
ducing or eliminating medicaid services. 


ANNOTATIONS 


Governor entitled to legislative immunity. — Ac- 
tions of the governor recommending state appropriations 
for medicaid waivers, revamping the state personnel sys- 
tem and plan for growth i in the medicaid programs were 
legislative in nature and therefore the governor is entitled 
to legislative immunity, Lewis v, N.M. Re t of Health, 275 


) plies! 2d 1319 dig b N. M. 2005). 


2'7-2-12.14. Brain injury; services authorized. 


Subject to the availability of state funds and consistent with Title 19 of the federal Social Secu- 
rity Act, the department shall provide services to persons with brain injuries, with emphasis 0 on 
long-term disability services paariibed through home- and Romani phase programs. 


pees, 
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History: Laws 2005, ch. 243, § 1. Effective dates. — Laws ch. 248, § 3 made the act ef- 
Cross reference. — For Title 19 of the Social Security fective April 6, 2005, 
Act, see 42 USC Sections 1901 et seq. 


27-2-12.15. Medicaid, state children's health insurance program and 
state coverage initiative program medical home waiver; 
rulemaking; application for waiver or state plan amendment. 


A. Subject to the availability of state funds and consistent with the federal Social Security 
Act, the department shall work with its contractors that administer the state's approved waiver 
programs to promote and, if practicable, develop a program called the "medical home program". 
The "medical home" is an integrated care management model that emphasizes primary medical 
care that is continuous, comprehensive, coordinated, accessible, compassionate and culturally ap- 
propriate. Care within the medical home includes primary care, preventive care and care manage- 
ment services and uses quality improvement techniques and information technology for clinical 
decision support. Components of the medical home model may include: 

(1). assignment of recipients to a primary care provider, clinic or practice that will serve as 
a medical home; 3 

(2) promotion of the health commons model of service delivery, whereby the medical home 
tracks recipients’ primary care, specialty, behavioral health, dental health and social services 
needs as much as practicable; 

(3) health education, health promotion, peer support and other services that may inte- 
grate with health care services to promote overall health; 

(4) health risk or functional needs assessments for recipients; 

(5) a method for reporting on the effectiveness of the medical home model and its effect upon 
recipients’ utilization of health care services and the associated cost of utilization of those services; 

(6) mechanisms to reduce inappropriate emergency department utilization by recipients; 

(7). financial incentives for the provision of after-hours primary care; 

(8) mechanisms that ensure a robust system of care coordination for assessing, planning, 
coordinating and monitoring recipients with complex, chronic or high-cost health care or social 
support needs, including attendant care and other services needed to remain in the community; 

(9) implementation of a comprehensive, community-based initiative to educate recipients 
about effective use of the health care delivery system, including the use of community health 
workers or promotoras; 

(10) strategies to prevent or delay institutionalization of recipients through the effective 
utilization of home- and community-based support services; 

(11) a primary care provider for each recipient, who advocates for and provides ongoing 
support, oversight and guidance to implement an integrated, coherent, cross-disciplinary plan for 
ongoing health care developed in partnership with the recipient and including all other health 
care providers furnishing care to the recipient; 

(12) implementation of evidence-based medicine and clinical decision support tools to 
guide decision-making at the point-of-care based upon recipient-specific factors; 

(13) use of comparative effectiveness to make a cost-benefit analysis of health care prac- 
tices; 

(14) use of health information technology, including remote supervision, recipient moni- 
toring and recipient registries, to monitor and track the health status of recipients; 

(15) development, and use of safe and secure health information technology to promote 
convenient recipient access to personal health information, health services and web sites. with 
tools for patient self-management; 

(16) implementation of training programs for personnel involved in the iganlnation of 
care for recipients; 

(17) implementation of equitable financial incentive and compensation systems for primary 
care providers and other staff engaged in care management and the medical home model; and 

(18) any other components that the secretary determines will improve a recipient's health 
outcome and that are cost-effective. 
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B. For the purposes of this section, "primary care provider" means a medical doctor or physi- 
cian assistant licensed under the Medical Practice Act [61-6-1 NMSA 1978] to practice medicine 
in New Mexico, an osteopathic physician licensed pursuant to Chapter 61, Article 10 NMSA 1978, 
an osteopathic physician's assistant licensed pursuant to the Osteopathic Physicians’ Assistants 
Act [repealed], a pharmacist clinician licensed or certified to prescribe and administer drugs that 
are subject to the. New Mexico Drug, Device and Cosmetic Act [26-1-1. NMSA 1978]; or a certified 
nurse practitioner as defined in the Nursing Practice Act [61-3-1 NMSA 1978] who provides first 
contact and continuous care and who has the staff and resources to manage the comprehensive 
and coordinated health care of each individual under the primary care provider's care. 


History: Laws 2009, ch. 148, § 1; 2010, ch. 43; § 1. _» The 2010 amendment, effective May 19, 2010, in Sub- 


Bracketed material. — The bracketed material was section B, added new language between "practice medi- 
inserted by the compiler and is not part of the law. cine in New Mexico" and "or a certified nurse practitio- 
Laws 2016, ch. 90, § 29 repealed the Osteopathic Phy- ner"; and after "first contact and continuous care", deleted 


sicians' Assistants Act, §§ 61-10A-1 to 61-10A-7 NMSA "for individuals under.the physician's care”. 
1978, effective July 1, 2016. ”" 


27-2-12.16. Medicaid recipients; costichaiinny payments for emergency 
medical services when non-emergency services are 
indicated. 


A. Consistent with the federal act and subject to the appropriation and availability of federal 
and state funds, the department shall promulgate rules that require a recipient who chooses a 
high-cost medical service provided through a hospital emergency room to pay a co-payment, pre- 
mium payment or other cost-sharing payment for the high-cost medical service if: 

(1) the hospital from which the recipient seeks service: 

‘ (a) performs an appropriate medical screening and determines that the recipient 
does not have a condition requiring emergency medical services; 

(b) informs the recipient that the estisas does not have a condition requiring emer- 
gency medical services; 

(c) informs the recipient that if the hospital provides the non-emergency service, the 
hospital may require the recipient to pay a co-payment, premium payment or other cost-sharing 
payment in advance of providing the service; . 

(d) informs the recipient of the name and address of a non-emergency medicaid pro- 
vider that can provide the appropElate medical service without i imposing a cost-sharing payment; 
and 

(e) offers to provide the recipient with a referral to the non-emergency provider to 
facilitate scheduling of the service; 

(2)° after receiving the information and seal seine from the hospital described in Para- 
graph (1) of this subsection, the recipient chooses to obtain 'emergency medical services despite 
having access to medically acceptable, lower-cost non-emergency medical services; and 

(3) the recipient's household income is at least one hundred percent of the federal poverty 
level. a 

B. The cost-sharing payment for a high-cost medical service made pursuant to this section 
shall be: 

(1) for a child whose household income is one hundred to one hundred fifty percent of the 
federal poverty level, six dollars ($6.00); 

(2) for an adult whose household income is one hundred to one hundred fifty percent of the 
federal poverty level, twenty-five dollars ($25.00); 

(3) for a child whose household income is greater than one hundred fifty percent of the 
federal poverty level, twenty dollars ($20:00); and’ ° 

(4) for an adult whose household income is greater than one hundred fifty percent of the 
federal poverty level, fifty dollars ($50.00). 

C. The department shall not seek a federal waiver or other authorization to carry out the pro- 
visions of Subsection A of this section that would prevent a medicaid recipient who has a condition 
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requiring emergency medical services from receiving care through a hospital emergency room or 
waive any provision under Section 1867 of the federal act. 

D. The department shall not reduce hospital payments to reflect the potential receipt of a co- 
payment or other payment wiring a recipient receiving medical services provided through a hospital 
emergency room. 

EK. »The secretary shall apply for a ortarst pursuant to Subsection 1903(y) of the federal Deficit 
Reduction Act to establish a program to provide for non-emergency services to serve as an alter- 
native to emergency rooms as providers of health care. This program shall establish partnerships 
with local:community hospitals and shall focus on providing alternatives to emergency services 
for primary care for rural.and underserved areas where medicaid recipients do not have regular 
access to:primary care. As used in this section, "primary care" means the first level of basic physi- 
cal or behavioral health care for an individual's health needs, including diagnostic and treatment 
services. 


History: Laws 2009, ch. 263, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 263 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


27-2-12.17. Qualified state long-term care insurance partnership 
program; establishment; rulemaking. 


A. Consistent with the federal act and subject to the appropriation and availability of federal 
and state funds, the secretary shall amend the state medicaid plan to establish a qualified state 
long-term care insurance partnership program pursuant to Section 1917(b) of the federal act. The 
program shall: 

(1) provide incentives for an individual to obtain or maintain qualified insurance to cover 
the cost of long-term care; and 

(2) provide a mechanism for an individual to qualify for medical assistance for institu- 
tional care or a medical assistance home- and community-based long-term care program on the 
basis of countable resources. Pursuant to the qualified state long-term care insurance partnership 
program: : 
(a) an individual who otherwise qualifies for medical assistance for institutional care 
or a medical assistance home- and community-based long-term care program shall qualify on the 
basis of countable resources when the individual is the beneficiary of a qualified insurance policy, 
insurance plan, certificate of insurance or rider; and | 

(b) for purposes of determining eligibility, the individual's total countable resources 
shall be reduced by an amount equal to the qualified insurance benefits that are made to or on 
behalf of the individual. 

B. The secretary shall consult with the superintendent of insurance in the dabntion and prom- 
ulgation of rules regarding the implementation and operation of the qualified state long-term 
care partnership insurance program. These rules shall provide for reciprocity with respect to in- 
dividuals who have purchased qualified insurance:in another state participating in a qualified 
state long-term care insurance partnership program and shall provide that the amount of that 
individual's countable resources shall be disregarded ‘with, respect to that qualified insurance. 

C. As used in this section: 

(1) “qualified insurance" means an insurance policy, insurance plan, certificate of insur- 
ance or rider that the superintendent has certified as qualified long-term care partnership pro- 
gram insurance pursuant to Section 4 [59A-23A-12 NMSA 1978] of this 2013 act;and 

(2) "rider" means a long-term care coverage provision added to any type of insurance plan, 
insurance policy or certificate of insurance. 


History: Laws 2013, ch. 139, § 2. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 189 contained no adjournment of the legislature. . 
effective date provision, but, pursuant to N.M. Const., art. 
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27-2-12.18. Medical assistance; prescription drugs; prior authorization 
request form; prior authorization protocols. 


A. Beginning January 1, 2014, the department shall require its medicaid contractors to octal 
the uniform prior authorization form developed pursuant to Sections 2 [59A-2-9.8 NMSA 1978] 
and 3 [61-11-6.2 NMSA 1978] of this 2013 act, The department shall require its medicaid contrac- 
tors to accept the uniform prior authorization form as sufficient to request prior authorization <_ 
prescription drug benefits on behalf of recipients. 

B. The department shall require its medicaid contractors to respond within three sndivldsg 
days upon receipt of a uniform prior authorization form. The department shall require each of its 
medicaid contractors to deem a prior authorization as having been granted if the contractor has 
failed to respond to the prior authorization request within three business days. 


“TV, § 28, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


History: Laws 2018, ch. 170, § 1. 
Effective dates. — Laws 2018, ch. 170 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


27-2-12.19. Former foster-care recipients; medical assistance coverage 
‘until age twenty-six.. 


The department shall cover individuals who are residents of New Mexico and who are former 
recipients of foster care, regardless of the state where the foster care was received, until those in- 
dividuals reach the age of twenty-six years. 


History: Laws 2015, ch. 31, § 1. 
Effective dates. — Laws 2015, ch. 31 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2015, 90 days after the 
adjournment of the legislature. 


27-2-12.20. Crisis triage center; medical assistance reimbursement. 


A. In accordance with federal law, the secretary shall adopt and promulgate rules to establish 
a reimbursement rate for services provided to recipients of state medical assistance at a crisis tri- 
age center. 
B. As used in this section, "crisis triage center" means a health facility that: 
(1) is licensed by the department of health; and | 
(2) provides stabilization of behavioral health crises and may include residential and non- 
residential stabilization. 


History: Laws 2015, ch. 61, § 2; 2018, ch. 34, § 2. "health crises", deleted "including" and added "and may 


The 2018 amendment, effective March 1, 2018, re- « 


vised the definition of "crisis triage center"; in Subsection 
B, at the end of Paragraph B(1), added "and", deleted for- 
mer Paragraph B(2) and redesignated former Paragraph 
B(3) as Paragraph B(2), and in Paragraph B(2), after 


include residential and nonresidential". 

Temporary provisions. — Laws 2015, ch. 61, § 3 pro- 
vided that, by July 1, 2016, the department of health shall 
adopt and promulgate rules relating to the licensure of cri- 
sis triage centers pursuant to Laws 2015, ch. 61, §§ 1 and 2. 


27-2-12.21. Medical assistance; pharmacy benefits; prescription 
synchronization. | 


A. In accordance with federal law, the secretary shall adopt and promulgate rules that allow a 
recipient to fill or refill a prescription for less than a thirty-day supply of a prescription drug and 
apply a prorated daily copayment or coinsurance, if applicable, for the fill or refill, if: 

(1) the prescribing practitioner or the pharmacist determines the fill or refill to be in the 
best interest of the patient; 

(2) the recipient requests or agrees to receive less than a thirty-day supply of the prescrip- 
tion drug; and 


(3) the reduced fill or refill is made for the purpose of synchronizing the recipient's pre- 
scription drug fills. 
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B. - Medical assistance coverage shall not: 

(1) deny coverage for the filling of a chronic medication when the fill is made in accordance 
with a plan to synchronize multiple prescriptions for the recipient pursuant to Subsection A of this 
section established among the department or the recipient's managed care plan, the prescribing 
practitioner and a pharmacist. The medical assistance coverage shall allow a pharmacy to over- 
ride any denial indicating that a prescription is being refilled too soon for the purposes of medica- 
tion synchronization; and 

(2) prorate a dispensing fee to a pharmacy that fills a prescription with less than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section. The medical assistance 
coverage shall pay in full a dispensing fee for a partially filled or refilled prescription for each pre- 
scription dispensed, regardless of any prorated copayment or coinsurance that the recipient may 
pay for prescription synchronization services. 


History: Laws 2015, ch. 65, § 2. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 65 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. , 


27-2-12.22. Incarcerated individuals; medicaid eligibility; county jail 
technical assistance; presumptive eligibility determiner 
training and certification. 


A. Incarceration shall not be a basis to deny or terminate eligibility for medicaid, 

B. Upon release from incarceration, a formerly incarcerated individual shall remain eligible 
for medicaid until the individual is determined to be ineligible for medicaid on grounds other than 
incarceration. 

C,. An,incarcerated individual who was not enrolled in medicaid upon the date that the indi- 
vidual became incarcerated shall be permitted to submit an application for medicaid during the 
incarcerated individual's period of incarceration. 

D. The provisions of this section shall not be construed to abrogate: 

(1) any deadline that governs the processing of applications for SHAE pursuant to ex- 
isting federal or state law; or 

(2) requirements under federal or state law that the human services ai ie abe be noti- 
fied of changes in income, resources, residency or household composition. 

E. The provisions of this section shall not require the human services department to pay for 
services on behalf of any incarcerated individual, except as permitted by federal law. . 

F. Acorrectional facility shall: 

(1) inform the human services department when an eligible individual is incarcerated; 

(2) facilitate, with assistance from the department, eligibility determinations for medicaid 
during the incarcerated individuals' incarceration or upon release; | 

(3) notify the department upon an eligible individual's release; and 

(4) facilitate the department's or any department contractor's provision of care coordina- 
tion pursuant to the provisions of Section 2 of this 2018 act [33-1-22 NMSA 1978]. 

G. Upon the written request of a county, the department shall provide a behavioral health 
screening tool to facilitate screenings performed in accordance with the provisions of Subsection 
A of Section 2 of this 2018 act, technical assistance and training and certification of county jail 
presumptive eligibility determiners to a county jail. 

H. The secretary of human services shall adopt and promulgate rules consistent with this section. 

I. As used in this section: 

(1) "care coordination" means an assessment for health risks and the creation of a plan of 
care to address an individual's comprehensive health needs, including access to physical health 
care and mental health services; substance use disorder treatment; and transportation services; 

(2) "eligibility" means a finding by the human services department that an individual has 
met the criteria established in state and federal law and the requirements established by depart- 
ment rules to enroll in medicaid; 
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(3) "incarcerated individual" means an individual, the legal guardian or conservator of 
an’ individual or, for an individual who is an unemancipated minor, the parent or guardian of the 
oe who is confined in any of the following correctional facilities: 


(a) .astate correctional facility; 


(b). a privately operated correctional facility; © 


(ce) a county jail; 
(d) a privately operated jail; 


(e) °a detention facility that is operated’under the authority af the children, youth and 
families department and'that holds the individual pending a court hearing; or 
(f)\ a facility: that is'‘operated under the authority of the children, youth and families 
department and that provides for the care and rehabilitation of an individual who is under eigh- 
teen years of age and who has committed an act that would be designated as a crime under the law 
if committed by an individual who is eighteen years of age or older; 
(4) "medicaid" means the joint federal-state health coverage program pursuant to Title 19 
or Title 21 of the federal Social Security Act and rules promulgated pursuant to that act; and 
(5) “unemancipated minor" means an individual who is under eighteen years of age and who: 
(a) is not on active duty in the armed forces; and 
(b) has not been declared by court order to be emancipated. 


History: Laws 2015, ch. 127, § 2; 2018, ch. 74, § 1. 

Cross references, — For the federal Social Security 
Act, see 42 ULS.C.S, § 301 et seq. 

The 2018 amendment, effective July 1, 2018, provided 
correctional facilities with additional duties related to 
incarcerated individual's medicaid eligibility determina- 
tions, required the human services department to provide 
to county jails, in connection with medicaid eligibility de- 
terminations, behavioral health screening tools, techni- 


cal assistance and training and certification for counties, ~ 


and defined "care coordination" as; used:in this section; 


“ih the ‘catchline, added "county jail technical assistance; 


presumptive eligibility determiner training and certifica- 
tion"; in Subsection F, added paragraph designation "(1)"; 
in Paragraph F(1), after."incarcerated", deleted."and shall 
notify the department upon that eligible individual's re- 
lease", added paragraphs F(2) through F(4); added a new 
Subsection G and ‘redesignated former Subsections G and 
H as Subsections H and I, respectively; and in Subsection 
I, added a new Paragraph I(1) and redesignated former 
Paragraphs‘I(1) through 1(4) as Paragraphs 1(2) through 
1(5), se Seis 


27-2-12.23. Medical assistance; prescription drug coverage; step 
therapy protocols; clinical review criteria; exceptions. 


A. “By January 1, 2019, the secretary shall require any medical assistance plan for which any 
step therapy protocols are required to establish clinical review criteria for those step therapy pro- 
tocols. The clinical review criteria shall be based on clinical practice guidelines that: 

(1) recommend that the prescription drugs subject to step therapy. protocols be taken 1 in 
the specific sequence required by the step therapy protocol; 
(2) are developed and endorsed by an interdisciplinary panel of experts that manages con- 
flicts of interest among the members of the panel of experts by: 
(a) requiring members to: 1) disclose any potential conflicts of interest with health 
care plans, medical assistance plans, health maintenance organizations, pharmaceutical manufac- 
turers, pharmacy benefits managers and any other entities; and 2) recuse themselves if there i is a 


conflict of interest; and 


(b) using analytical and methodological experts to work to provide objectivity in data 
analysis and ranking of evidence through the preparation of evidence tables and facilitating. con- 


sensus; 


(3) are based on high-quality studies, research and medical practice; 
(4) are created pursuant to an explicit and transparent process that: 
(a) minimizes bias and conflicts of interest; 
_(b) explains the relationship between treatment options and outcomes; 
(c) rates the quality of the evidence supporting recommendations; and 
(d) considers relevant patient subgroups and preferences; and 
(5) take into account the needs of atypical patient populations and diagnoses. 
B. In the absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. 
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C.. When a medical assistance plan restricts coverage of a prescription drug for the treatment 
of any medical condition through the use of a step therapy protocol, a recipient and the practitio- 
ner prescribing the prescription drug shall have access to a clear, readily accessible and conve- 
nient process to request a step therapy exception determination. A medical assistance plan may 
use its existing medical exceptions process in accordance with the provisions of Subsections D 
through I of this section to satisfy this requirement. The process shall be made easily accessible for 
recipients and practitioners on the medical assistance plan's publicly accessible website. 

D. A medical assistance plan shall expeditiously grant an exception to the medical assistance 
plan's step therapy protocol, based on medical necessity and a clinically valid explanation from the 
patient's prescribing practitioner as to why a drug on the'pian's formulary that is therapeutically 
equivalent to the prescribed drug should not be substituted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the known characteristics of 
the prescription drug regimen; 

(3) while under the recipient's current medical assistance plan, or under the recipient's 
previous health coverage, the recipient has tried the prescription drug that is the subject of the 
exception request or another prescription drug in the same pharmacologic class or with the same 
mechanism of action as the prescription drug that is the subject of the exception request and that 
prescription drug was discontinued due to lack of efficacy or effectiveness, diminished effect or an 
adverse event; or 

(4) the prescription drug required pursuant to the step therapy protocol is not in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
patient's plan of care; 

(b) worsen a comorbid condition of the patient; or 

(c) decrease the patient's ability to achieve or maintain reasonable functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a medical assistance plan's step therapy protocol, a 
medical assistance plan shall authorize coverage for the prescription drug that is the subject of the 
exception request. 

F. A medical assistance plan shall respond with its decision on a recipient's exception request 
within seventy-two hours of receipt. In cases where exigent circumstances exist,.a medical as- 
sistance plan shall respond within twenty-four hours of receipt of the exception request. In the 
event the medical assistance plan does not respond to an exception request within the time frames 
required pursuant to this subsection, the exception request shall be granted. 

G. A medical assistance plan's denial of a request for an exception for step therapy protocols 
shall be subject to review and appeal pursuant to department rules. 

H. After a recipient has made an exception request in accordance with the provisions of this 
section, a medical assistance plan shall authorize continued coverage of a prescription drug that is 
the subject of the exception request pending the determination of the exception request. 

I.. The provisions of this section shall not be construed to prevent: 

(1) a medical assistance plan from requiring a patient to try a generic equivalent of a 
prescription drug before providing coverage for the equivalent brand-name prescription drug; or 

(2) a practitioner from prescribing a prescription drug that the practitioner has deter- 
mined to be medically necessary. 

J. As used in this section, "medical necessity" or "medically necessary" means health care ser- 
vices determined by a practitioner, in consultation with the medical assistance plan, to be appro- 
priate or necessary, according to: 

(1). any applicable, generally accepted principles and practices of good medical care; 

(2) practice guidelines developed by the federal government or national or professional 
medical societies, boards or associations; or 


459 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


27-2-12.24 PUBLIC ASSISTANCE 27-2-12.26 


(8) any applicable clinical protocols or practice guidelines developed by the medical assis- 
tance plan consistent. with federal, national and professional practice guidelines. These standards 
shall be applied to decisions related to the diagnosis or direct care and treatment ofa piss or 
behavioral health condition, enti? injury or disease. « i 


ie 


History: Laws 2018, ch. 9, § 2. IV, § 23, was effective May 16, 2018, 90 days after the aiid 
Effective dates. — Laws 2018, ch, 9 ocr no 9 af journment of the legislature. 
fective date provision, but, pursuant to N.M.‘Const., ‘art. 


27-2-12.24, Medical assistance; plan of care; participation required. 


A. By January 1, 2020, the secretary shall require medical assistance plans to establish, in 
consultation with the department, hospitals, birthing centers, the children, youth and families 
department and the department of health, a process for the creation and implementation of a plan 
of care for a substance-exposed newborn and the relatives, parents, guardians or caretakers of a 
substance-exposed newborn as provided for 1 in the Children's Code [Chapter 832A NMSA 1978]. 

B, As used in this section, "plan of care" means a plan created by a health care professional pur- 
suant to the Children's Code that is intended to ensure the safety and well-being of a substance- 
exposed newly born child by addressing the treatment needs of the child and any of the child's 
parents, relatives, guardians, family members or caregivers to the extent those treatment needs 
are relevant to the safety of the child. 


History: 1978 Comp., § 27-2-12.24, enacted by Laws IV, § 23, was effective June 14, 2019, 90 days after the 
2019, ch. 190, § 5. adjournment of the legislature. 

Effective dates. — Laws 2019, ch: 190 contained no * 
effective date provision, but, pursuant to N.M. Const., art. 


27-2-12.25. Prior authorization for gynecological or obstetrical 
ultrasounds prohibited. 


A. The department shall prohibit its medicaid managed care and fee-for-service contractors 
from requiring prior authorization for gynecological or obstetrical ultrasounds. ° | 
B. Nothing in this section shall be construed to require payment for a gynecological or obstetri- 
cal ultrasound that is not: 
(1)° medically necessary; or 
(2) a covered benefit. 


C. As used in this section, "prior wathbrinution® means advance approval that is required as a 


condition precedent to payment for medical care or related benefits rendered to a covered person, 


including prospective or utilization review conducted prior to the provision of covered medical care 
or related benefits. 


- History: Laws 2019, ch. 182, § 2. Emergency clauses. — Laws 2019, ch. 182, § 7 con- 
tained an emergency clause and was approved April 3, 2019. 


27-2-12.26. Qualified medicare beneficiary recipients; medicare part B 
coverage automatic enrollment. 


A. The department shall provide for the automatic enrollment into Toure a B coverage 
of individuals: 

(1) whom it deems eligible for participating in the qualified medicare beneficiary program; and 
(2) who are not enrolled in medicare part B coverage. 

B. By August 1, 2019, the secretary shall adopt and promulgate rules to provide for informing, 
in writing, applicants for and recipients of qualified medicare beneficiary coverage that, if they 
are enrolled in the qualified medicare beneficiary program and, at the time of enrollment they 
are not enrolled in medicare part B, they are eligible for automatic enrollment in medicare part B 
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coverage, regardless of whether general or "open" enrollment of medicare part B. beneficiaries is 
allowed under federal law at the time a qualified medicare beneficiary program recipient enrolls in 
the qualified medicare beneficiary program. 
C. As used in this section: 

(1) "medicare part B" means the supplemental tnediciil insurance program provided under 
part B of Title 18 of the federal Social Security Act; and 

(2) “qualified medicare beneficiary program" means the joint state-federal medical assis- 
tance program that provides for payment of recipients’ premiums under part A of Title 18 of the 
federal Social Security Act and recipients' coinsurance and deductible amounts on services cov- 
ered under medicare part B. . 


History: Laws 2019, ch. 136, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Cross references. — For Title 18 of the federal Social adjournment of the legislature. 

Security Act, see 42 U.S.C.A, § 1895 et seq, 
Effective dates. — Laws 2019, ch. 1386 contained no 

effective date provision, but, pursuant to N.M. Const., art. 


2'7-2-12.27. Medical assistance; managed care organization contracts; 
applicability of Prior Authorization Act. 


- The secretary shall ensure that contracts with managed care organizations to provide medical 
assistance to medicaid recipients are subject to and comply with the Prior Authorization Act [59A- 
22B-1 through 59A-22B- 5N MSA 1978}. 


History: Laws 2019, ch. 187, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates, — Laws 2019, ch. 187 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M..Const., art. 


27-2-12.28. Medical assistance; autism spectrum disorder. 


A. The secretary shall ensure that medical assistance coverage provides coverage, which shall 
not be subject to age restrictions or dollar limits, for: 

(1) well-baby and well-child engi for diagnosing the presence of autism spectrum dis- 
order; and 

(2) treatment of autism spectrum disdrder through Reet therapy, cecupational therapy, 
physical therapy and applied behavioral analysis. 

_B. Coverage required pursuant to Subsection A of this section: 

(1) shall be limited to treatment that is prescribed by the recipient's ee physician i in 
accordance with a treatment plan; 

(2) shall not be denied on the basis that the services are habilitative or rehabilitative in 
nature; 

(3) -may be subject to other general exclusions and limitations of medical assistance cover- 
age, including coordination of benefits, participating provider requirements, restrictions on ser- 
vices provided by family or household members and utilization review of health care services, in- 
cluding the review of medical necessity, case management and other managed care provisions; and 

(4) may be limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement Act of 2004 and related state laws that place responsi- 
bility on state and local school boards for providing specialized education and related s services to 
children three to twenty-two years of age who have autism spectrum disorder. 

“-C. The coverage required pursuant to Paragraph (1) of Subsection A of this section shall not be 
subject to any recipient cost-sharing. 

D. The coverage required pursuant to Paragraph (2) of Subsection A of this section shall not 
be subject to cost-sharing provisions that are less favorable to a recipient'than the cost-sharing 
provisions that apply to physical illnesses that are generally covered through medical assistance 
coverage, except as otherwise provided in Subsection B of this section. 
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E. The treatment plan required pursuant to Subsection B of this section shall include all elements 


necessary for the health insurance plan to pay claims pera These elements include the: 

(1) diagnosis; 

(2) proposed treatment by types; 

(3). frequency and duration of treatment; . 

(4) anticipated outcomes stated as goals; 

(5). frequency with which the treatment plan will be updated; and 

(6) signature of the treating physician. 

F. This section shall not be construed as limiting benefits and coverage sttharndal epedlltsbie to 
a recipient through medical assistance coverage. 
G. As used in this section: 

(1) "autism spectrum disorder" means: } 

(a) a condition that meets the diagnostic criteria for autism vee. disorder pub- 
lished in the current edition of the Diagnostic and Statistical Manual of Mental Disorders pea 
lished by the American psychiatric association; or 

(b) acondition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 
ant to diagnostic criteria published in a previous edition of the Diagnostic and Statistical Manual 
of Mental Disorders published by the American psychiatric association; . 

(2) "cost-sharing" means any deductible, copayment, coinsurance or other payment that a 
recipient is required to pay for medical assistance items or services provided through medical as- 
sistance coverage; and 

(3) “habilitative or rehabilitative services" means treatment programs that : are necessary 
to develop, maintain or restore to the maximum extent practicable the functioning of an individual. 


History: Laws 2019, ch. 119, § 2. IV, § 23, was effective June 14; 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 119 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


27-2-12.29. Medical assistance; reimbursement for a one-year supply of 
covered prescription contraceptive drugs or devices. 


A. In providing coverage for family planning services and supplies under the medical as- 
sistance program, the department shall ensure that a recipient is permitted to fill or refill a 
prescription for a one-year supply of a covered, self-administered contraceptive at one time, as 
prescribed. 

B. Nothing in this section shall be construed to limit a recipient's freedom to chodad or change 
the method of family planning to be used, regardless of whether the recipient has exhausted a 
previously dispensed supply of contraceptives. 


History: Laws 2019, ch. 263, § 2. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 263 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


2'7-2-12.30. Pharmacist prescriptive authority services; Res DRS 
parity. | 


A medical assistance program or its contractor shall reimburse a participating provider that is - 
a certified pharmacist clinician or pharmacist certified to provide a prescriptive authority service 
who provides a service at the standard contracted rate that the medical assistance program re- 
imburses, for the same service under that program, any licensed physician or physician assistant 
licensed pursuant.to the Medical Practice Act [Chapter 41, Article 5 NMSA 1978] or any advanced 


practice certified nurse practitioner licensed pursuant to the Nursing Practice Act [Chapter 61, 


Article 3 NMSA 1978]. 
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History: Laws 2020, ch. 58, § 2; 2021, ch. 54, § 10. The 2021 amendment, effective June 18, 2021, after 
"Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 


27-2-12.31. Heart artery calcium scan coverage. 


A. In accordance with federal law, the secretary shall adopt and promulgate rules that provide 
medical assistance coverage for eligible enrollees to receive a heart artery calcium scan. 

B. Medical assistance coverage provided pursuant to this section shall: 

(1) be limited to the provision of a heart. artery calcium scan to an eligible enrollee to be 
used as a clinical management tool; 

(2) be provided every five years if an eligible enrollee has Eauiiely received a heart ar- 
tery calcium score of zero; and 

(3) not be required for future heart artery calcium scans if an eligible enrollee receives a 
heart artery calcium score greater than zero. 

C. At its discretion or as required by law, a managed care organization providing medical as- 
sistance may offer or refuse coverage for further cardiac testing or procedures for eligible enrollees 
based upon the results of a heart artery calcium scan. 

D. The provisions of this section shall not apply to short-term travel, accident-only or limited 
or specified-disease policies, plans or certificates of health insurance. 

E.. As-used in this section: | 

(1) "eligible enrollee" means an enrollee who: 

(a) is a person between the ages of forty-five and sixty-five; and’ 

(b) has an intermediate risk of developing coronary heart disease as determined by a 
health care provider based upon a score calculated from an evidence-based algorithm widely used 
in the medical community to assess a person's ten-year cardiovascular disease risk, including a 
score calculated using a pooled cohort equation; 

(2) “health care provider" means a physician, physician assistant, nurse practitioner or 
other health care professional authorized to furnish health care services within the scope of the 
professional's license; and 

(8) "heart artery calcium scan" means a computed tomography scan measuring coronary 
artery calcium for atherosclerosis and abnormal artery structure and function. 


History: Laws 2020, ch. 79, § 2. ° Applicability. — Laws 2020, ch. 79, § 6 provided that 
Effective dates, — Laws 2020, ch. 79 contained no ef- the provisions of Laws 2020, ch. 79, are applicable to group 
fective date provision, but, pursuant to N.M, Const., art. health insurance policies, health care plans or certificates 
IV, § 23, was effective May 20, 2020, 90 days after adjourn- of health insurance, other than small group health plans, 
ment of the legislature. that are delivered, issued for delivery or renewed in this 


state on or after January 1, 2021. 


27-2-18. Conflict in federal and state laws. 


Any section of the NMSA 1978 relating to public assistance which is in conflict with the provi- 
sions of the federal act or the federal Food Stamp Act, as may be amended from time to time, and 
federal regulations issued pursuant thereto, shall be suspended in its operation if the attorney 
general certifies that such conflict exists. 


History: 1953 Comp., § 13-17-16, enacted by Laws Cross references. — For the federal Food Stamp Act, 
1973, ch. 376, § 17. see 7 U.S.C. § 2011 et seq. 


2'7-2-14. Continuing effect of regulations and standards. 


Regulations and standards of the board and department adopted prior to the effective date of 
the Public Assistance Act are continued in full force and effect, unless modified or revoked. 


History: 1953 Comp., § 13-17-17, enacted by Laws 
1973, ch. 376, § 18. 
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2'7-2-15. Cooperation with United States. 


The state department is hereby designated as the state agency to cooperate with the federal gov- 
ernment in the administration of the provisions of Title 1, Title 4, Part 2 and 3 of Title 5, and Title 
10 of the federal Social Security Act. The state board is hereby authorized and directed to cooperate 
with the proper departments of the federal government, and with all other departments of the state 
and local governments in the enforcement and administration of such provisions of the federal So- 
cial Security Act, and any amendments thereto and the rules and regulations issued thereunder, 
and in compliance therewith in the manner prescribed in this act, or as otherwise provided by law. 

The department shall also make reports in such form and containing such information as any 
agency or instrumentality of the United States, with which it'is cooperating, may from time’ to 
time require, and shall comply with such provisions as any such agency or instrumentality may 
from time to time find necessary to assure the correctness and verification of such reports. 


History: Laws 1987, ch. 18, § 9; 1941 Comp., § 73- Constitutionality of old-age pension or assistance acts, 


109; 1953 Comp., § 13-1-9. Fs 87 ALR, 1524, 86.A.L.R. 912; 101.A.L.R, 1215, 
Compiler' s notes, — The words "this ‘act", referred to Old-age.assistance benefits under federal and state So- 
near the end of the first paragraph, refer to Laws 1937, cial Security Act, 121 A-L.R. 1002. 
ch. 18. Reimbursement of public for financial assistance to 
Cross references, — For Titles 1, 4, 5 and 10 of the aged persons, 29 A.L.R.2d:7381. 
federal Social Security Act, see 42 USC, 8§ 301 et seq., Residence required for purposes of old-age assistance, 
601 et seq., 701 et seq., and 1201 et seq., respectively. — ~ 48 A.L:R.2d 1427, © i Bae 
What constitutes "disability" within federal Social Se- 
ANNOTATIONS = »,eurity Act, 77 A.L.R.2d 641. 
Am. Jur. 2d, A.L.R. and C.J.8, references. — 79 Am. . 81 C.J.S. Social Security and Public Welfare §§ 94 to 
Jur, 2d Welfare Laws §8§ 15, 32 to 41, 43. 112, 


27-2-16. Compliance with federal law. 


A. Subject to the availability of state funds, the human services department may provide as- 
sistance to aged, blind or disabled individuals in the amounts consistent with federal law to enable 
the state to be eligible for medicaid funding. Individuals shall be determined to be aged, blind or 
disabled according to regulations of the human services department. . 

B. If drug product selection is permitted by Section 26-3-3 NMSA 1978, reimbursement by 
the medicaid program shall be limited to the wholesale cost of the lesser expensive therapeutic 
equivalent drug generally available in New Mexico plus a reasonable dispensing fee of af least 
three dollars sixty-five cents ($3.65). 


History: 1953 Comp., § 18-17-18, enacted by Laws applies whenever a pharmacist has the discretion to issue a 


1974, ch. 81, § 1; 1982, ch, 26, § 2; 1984, ch. 27, § 1. lesser expensive drug that is the therapeutic equivalent to the 
Cross references. — For medical assistance programs prescribed drug even if a substitution does not occur. Starke, 
generally, see 27-2-12 NMSA 1978, Inc, v. Presbyterian Health Plan, Inc., 2012-NMCA-053, 276 

For programs for persons with special medical needs P.3d 252, cert. granted, 2012- NMCERT- 003. 
generally, see Chapter 27, Article 4 NMSA 1978. Statutory rights not waived by entering into man- 
aged care contracts. — Where, in a class action, phar- 
ANNOTATIONS macists sued to enforce their rights’ to reimbursement 


under Subsection B of Section 27-2-16 NMSA 1978; when 
the state converted the medicaid program from a fee-for- 


service program to am d , pharmacist 
aged care organizations. Starko, Inc, v. NM. Human aga 23 bt cael one) Hi head ag hes 


were required to enter into new contracts with managed 
ah ge t, 2014-NMSC-083, rev 'g 2012-NMCA-053, 276 care organizations; the new contracts required the orga- 


5 g nizations to reimburse pharmacists at the current. and 

atone B g Section 27-2-16 NMSA 1978 ap- applicable medicaid reimbursement rates which were less 

plies to managed care organizations and the med- than the required rates under Subsection B; pharmacists 
icaid managed care program. Starko, Inc. v. Presbyterian 


who refused to participate in the new contracts were ter- 
aoa i od nor fener tig 276 P.3d 252, se minated from the active provider list by the human ser- 
Subsection B of Section 27-2-16 NMSA 1978 cre- vices department; and when the state converted the med- 


icaid program to a managed care program, pharmacists 
ates a private right of enforcement against managed grand ertd depiart : . 
care organizations, Starko, Inc. v. Presbyterian Health arnatsinta sas ti dh ta heusnmrndulbehesionn enbonant: Woe: 


A Ge ee eattnes -053, 276 P.3d 252, cert. granted, court's order, the department entered into provider con- 
“hea tracts with the organizations which provided that the new 


contracts with pharmacists did not waive pharmacists’ 


Subsection B of Section 27-1-16 does not apply to 
New Mexico's managed health system or to man- 


Subsection B applies whenever a substitution is 
possible. — Subsection B of Section 27-2-16 NMSA 1978 
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statutory rights to sue under Subsection B, pharmacists 
did not waive their statutory rights to sue pursuant to 
Subsection B by entering into the new contracts. Starko, 
Inc. v. Presbyterian Health Plan, Inc., 2012-NMCA-053, 
276 P.3d 252, cert. granted, 2012-NMCERT-003. 
Reduction of reimbursement rates without federal 
approval. — Where, in a class action, pharmacists sued 
to enforce their rights to reimbursement under Subsection 
B of Section 27-2-16 NMSA 1978, alleging that the hu- 
man services department failed to reimburse pharmacists 
in accordance with medicaid legislation for drug ingredi- 
ent costs; from January 1, 1991 through June 30, 1997, 
the department reimbursed pharmacists at the rate of the 
average wholesale price, minus ten and one-half percent; 
effective June 30, 1997, the department reduced the ingre- 
dient cost to the average wholesale price, minus twelve and 
one-half percent; federal approval of the reduction, which 
was necessary, was given in April 1998, retroactive to Janu- 
ary 1, 1998; and pharmacists claimed that the department 
did not have authority to reduce the reimbursement rate 
during the six-month period prior to federal approval, the 
federal statute did not require prior approval of state plans, 
retroactive approval was sufficient, and pharmacists did 
not have a cause of action against the department for reim- 


bursement for the six-month period when reimbursement » 


rates had been reduced without federal approval. Starko, 
Inc. v. Presbyterian Health Plan, Inc., 2012-NMCA-053, 276 
P.3d 252, cert. granted, 2012-NMCERT-003. 

Breach of contract claim against the Human Ser- 
vices Department. — Where, in a class ‘action, phar- 
macists sued to enforce their rights to reimbursement 
under Subsection B of Section 27-2-16 NMSA 1978; when 
the state converted the medicaid program from a fee-for- 
service program to a managed care program, the human 
services department entered into provider contracts with 
managed. care organizations that required the organiza- 
tions to provide medical care and pharmacy services, ex- 
plicitly incorporated all applicable statutes, and provided 
that contracts between the organizations and pharmacists 
would not waive pharmacists’ statutory rights to sue pur- 
suant to Subsection B; Subsection B's requirement that 
pharmacists be reimbursed with the average wholesale 
price, plus a reasonable dispensing fee when pharmacists 
dispense lesser expensive, therapeutic equivalent drug, 
was a term of the provider agreements and pharmacists 
could bring a breach of contract action against the de- 
partment for the medicaid program's failure to reimburse 
pharmacists in accordance with Subsection B. Starko, Inc. 
v. Presbyterian Health Plan, Inc., 2012-NMCA-0538, 276 
P.3d 252, cert. granted, 2012-NMCERT-003. 

Unjust enrichment claim against managed care or- 
ganizations. — Where, in a class action, pharmacists sued 
to enforce their rights to reimbursement under Subsec- 
tion B of Section 27-2-16 NMSA 1978; the human services 
department entered into provider contracts with man- 
aged care organizations that required the organizations 
to pay pharmacists in accordance with Subsection B; and 
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pharmacists alleged that the department paid the organiza- 
tions in compliance with the statute and that the payments 
were partially retained by the organizations, pharmacists 
stated a claim in equity for unjust enrichment. Starko, Inc. 
v. Presbyterian Health Plan, Inc., 2012-NMCA-053, 276 
P.3d 252, cert. granted, 2012-NMCERT-003. 

Class certification was proper. — Where, in a class 
action, pharmacists sued the human services department 
and managed care organizations to enforce pharmacists’ 
rights to reimbursement under Subsection B of Section 27- 
2-16 NMSA 1978; the department entered into provider 
contracts with the organizations to provide medical care 
and pharmacy services; the organizations entered into 
contracts with pharmacists to provide pharmacy services; 
the number of pharmacist who were class members was 
between two and three hundred; the pharmacists were 
widely dispersed across the state; the relationship of each 
pharmacist to the department and the organizations and 
the facts necessary to decide the case as to each class 
member were essentially the same; each class member 
sought an interpretation of Subsection B that required ei- 
ther the department or the organizations to pay; there was 
no evidence that the interests of any individual class mem- 
ber were contrary to those of the entire class; to prevail, 
each class member needed a holding on all critical issues 
common to all class members; judicial resources would 
be saved by certification; the number of class members 
was manageable; and the damages of each class member 
could be calculated in a similar manner, the court did not 
abuse its discretion in finding that the requirements of 
Paragraph A of Rule 1-023 NMRA were met. Starko, Inc. v. 
Presbyterian Health Plan, Inc., 2012-NMCA-053, 276 P.3d 
252; cert. granted, 2012-NMCERT-008. 

No denial of due process. — Where human services 
department executives contracted with managed care or- 
ganizations in such a way that resulted in pharmacists 
being paid a dispensing fee of less than the statutory 
amount of $3.65, the pharmacists were not denied due 
process by the state because the pharmacists were being 
paid the dispensing fee under contracts the pharmacists 
voluntarily entered into with the managed care organi- 
zations and because the violation of the substance of the 
state law is not a violation of a procedural guarantee. 
Starko, Inc. v. Gallegos, 2006-NMCA-085, 140 N.M. 186, 
140 P.3d 1085, cert. denied, 2006-NMCERT-007, 140 N.M. 
279, 142 P.3d 360. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Welfare Laws §§ 15, 82 to 41, 43. 

Residence required for purpose of old-age assistance, 43 
A,L.R.2d 1427. 

What constitutes "disability" within federal Social Se- 
curity Act, 77 A.L.R.2d 641. 

Use of medical-vocational guidelines (20 CFR Part 404, 
Subpart P, Appendix 2) in determining disability of social 
security benefits claimant, 60 A.L.R. Fed. 796. 

81 C.J.S. Social Security and Public Welfare §§ 94 to 
112; 


The state department is hereby designated as the custodian, subject to the provisions of Sec- 
tion 21 [repealed] .of this act, of any and all monies which may be received by the state of New 
Mexico, which the state board of public welfare is authorized to administer, from any appropria- 
tions made by the congress of the United States for the purpose of cooperating with the several 
states in the enforcement and administration of the provisions of the federal Social Security Act, 
referred to in Section 9 [27-2-15 NMSA 1978], and all monies received from any other source for 
the purposes set forth in this act. The state department is hereby authorized to receive such mon- 
ies, provide for the proper custody thereof, and to make disbursements therefrom under such rules 
and regulations as the state board may prescribe. 
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27-2-18 


History: Laws 1937, ch. 18, § 10; 1941 Comp., § 73- 
110; 1953 Comp., § 18-1-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 21 of Laws 1987, ch. 18, formerly compiled as 27-2-33 


NMSA 1978, was repealed by Laws 1998, ch. 9, § 28, effec- . 


tive February 18, 1998, 
Cross references. — For the federal Social. Security 
Act, see 42 U.S.C. § 301 et seq. 


27-2-18 to 27-2-20. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. 
9, § 28, repealed 27-2-18 through 27-2-20 NMSA 1978, 
amended by Laws 1963, ch. 220, $ 1, relating to application 


27-2-21. Assistance not assignable. 


PUBLIC ASSISTANCE 


27-2-23 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Welfare §§ 15, 32 to 41, 50,67,103,111to113. 

Unemployment or other unusual conditions, power of 
state or municipality to appropriate funds or incur indebt- 
edness, in excess of poor funds, for relief of distress due to, 
87 A.L.R. 871. 

81 C.J.S. Social Security and Public Welfare §§ 2, 6, 9, 
94 to 112, 116. 


for public assistance, effective February 18, 1998. For pro- 
visions of former sections, see the 1997 NMSA 1978 on 
a OneSource.com, 


Assistance granted under this act shall not be transferable or assignable, at law or in equity, and 
none of the money paid or payable under this act shall be subject to execution, levy, attachment, 
garnishment or other legal process, or to the operation of any bankruptcy or insolvency law. 


History: Laws 1937, ch. 18, § 11g; 1941 Comp., § 73- 
118; 19538 Comp., § 18-1-19. 

Cross references. — For rules governing garnishment 
and. writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 


For form for,order on claim of exemption and order to ~ 


pay in execution proceedings, see Rule 4-804 NMRA. 
For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 


27-2-22. Repealed. 
Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. 


9, § 28 repealed 27-2-22 NMSA 1978, as enacted by Laws 
1937, ch. 18, § 11h, relating to recovery from a recipient, 


27-2-23. Third party liability. 


For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garniehattnds see 
Rule 4-809 NMRA, 

Compiler's notes. — The: words "this act" refer to 
Laws 1937, ch. 18, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 79 Am: 
Jur, 2d Welfare Laws § 101. 

81 C.J.S, Social grew tick and Public Welfare §§ 100, 202, 
222. 


effective February 18, 1998, For provisions of former sec- 
tion, see the 1997 NMSA 1978 on NMOneSource,com. 


A. The income support division of the department shall make reasonable efforts to ascertain 
any legal liability of third parties who are or may be liable to pay all or part of the medical cost of 
injury, disease or disability of an applicant for or recipient of medical assistance paUNaAns to tha 


provisions of Chapter 27 NMSA 1978. 


B. When the department makes medical assistance payments on behalf of a recipient, the ie: 
partment is subrogated to any right of the recipient against a third party for TECAV RLY of fie 3- 
expenses to the extent that the department has made payment. 

C. Health insurers, including self-insured plans, group health plans, service benefit plans, 
managed care organizations, pharmacy benefit managers or other parties, that are, by ‘statute, 
contract or agreement, legally responsible for payment of a claim fora health care setts or service, 
as a condition of doing business with New Mexico, shall: | 

(1) provide, with respect to individuals who are eligible for or are provided medical assis- 


tance under the medicaid program, upon the request of the state; information to determine during 
what period the individual, the individual's spouse or the individual's dependents may be, or may 
have been, covered by a health insurer and the nature of the coverage provided by the Dereeas in- 
surer, including the name, address and identifying number of the plan; 
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27-2-23.1 PUBLIC ASSISTANCE ACT 27-2-24 


(2)...accept New Mexico's right of recovery and the assignment to New Mexico of any right 
of an individual or other entity to payment from the party for an item or service for which payment 


has been made under the medicaid program; 


(3) respond to ‘any inquiry by New Mexico regarding a claim for payment for any health 
care item or service that is submitted no later than three years after the date of the provision of 


such health care item or service; and 


(4) agree not to deny a claim submitted by New Mexico solely on the basis of the date of 
submission of the claim by the provider, the type of the claim form or a failure to present proper 
documentation at the point-of-sale that is the basis of the claim, if: 

(a) the claim is submitted by New Mexico within the three-year period beginning on 
the date on which the item or service was furnished; and 
(b) any action by New Mexico to enforce its rights with respect to such claim is com- 
menced within six years of New Mexico's submission of such claim. 
D. Nothing in this section shall be construed to preclude the application of common law prin- 
ciples in determining equitable reimbursement from any third-party source for New Mexico or a 
health insurer, including self-insured plans, group health plans, service benefit plans, managed 


History: 1953 Comp., § 13-1-20.1, enacted by awe 
1969, ch. 282, § 1; 2007, ch. 246, $1. 

Cross references. — For medical assistance programs 
generally, see 27-2-12 NMSA 1978. 


For liability for repayment of public assistance, see 27- 


2-28 NMSA 1978. 


The 2007.amendment, effective June 15, 2007, added , . 


Subsections C and D. 
ANNOTATIONS 


Department's subrogation is right of recovery 
subject to equitable principles. White v, Sutherland, 
1978-NMCA-076, 92 N.M. 187, 585 P.2d 331, cert. denied, 
92 N.M. 79, 582 P.2d 1292. 

Circumstances held not to justify complete re- 
imbursement. — Although this section shows an intent 
that medical assistance payments be repaid, it says noth- 
ing as to 100 percent repayment regardless of the facts. 
Where the settlement proceeds in a medical malpractice 


care organizations, pharmacy benefit managers or other parties. 


suit would constitute but a small fraction of a medical as- 
sistance recipient's actual damages and any money which 
the. department might recover would be due to a very 
large extent to the energies expended in pursuing the 
malpractice claim by the recipient and her attorneys, who 
were charging a contingent fee\of 25 percent of the recov- 
ery, the department was not equitably entitled to complete 
reimbursement for its payments to the recipient. White v. 
Sutherland, 1978-NMCA-076, 92 N.M. 187, 585 P.2d 331, 
cert. denied, 92 N.M. 79, 582 P.2d 1292. 

Equitable reduction. — Subsection G of Section 27- 
2-28 NMSA 1978, providing for assignment to the depart- 
ment of a recipient's right to recovery against a tortfea- 
sor, as reconciled with this section and federal law, does 
not convey the right to full reimbursement in every case, 
but permits an equitable reduction. Kahrs v. Sanchez, 
1998-NMCA-087, 125 N.M. 1, 956 P.2d 182, cert. denied, 
124 N.M. 589, 953 P.2d 1087. 


27-2-23.1. Employee Retirement Income Security Act employee health 
benefit plans; clauses. to exclude medicaid coverage prohibited. 


No employee health benefit plan established under the Employee Retirement Income Security 
Act of 1974, 29 U.S.C. 1144, that, provides payments for health care on behalf of individuals resid- 
ing in the state shall contain any provisions excluding or limiting coverage or payment for any 
health care for an individual who would otherwise be covered or entitled to benefits or services un- 
der the terms of the employee health benefit plan, because that individual is provided, or is eligible 
for, benefits under the medicaid program of this state pursuant to Title XIX of the federal Social 
Security Act, 42 U.S.C. 1396, et seq. 


History: 1978 Comp., § 27-2-23. 1, enacted by Laws 
1989, ch. 184, § 1. cr 


27-2-24. [Federal government entitled to share recovery. | 


The federal government shall be entitled to a share of any amounts recovered under the pre- 
ceding two sections [27-2-22, 27-2-23 NMSA 1978] if required as a condition to federal financial 
participation. The federal government's share shall be limited to a percentage of the net. recov- 
ery equal to the percentage of federal participation claimed by the state for the payments when 


467 


© 2022 State of New. Mexico, New Mexico Compilation Commission, All rights reserved. 
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originally made. The amount due the United States shall be paid tt from the funds so col- 


lected to the United States government. 


History: Laws 1987, ch. 18, § 11i; 1941, ch. 116, § 
6; 1941 Comp., § 73-120; 1953 Comp., § 13- 1-21; Laws 
1969, ch, 232, § 2. 

Compiler’ s notes. — The words "preceding two sec- 
tions," which first appeared in this section as amended by 
Laws 1969, ch. 232, §.2, apparently were intended to refer 
to 13-1-20 and 13-1-20.1, 1953 Comp., which at that time 


27-2-25. Funeral expenses. 
A. On the death of: 


were the two sections immediately preceding this section 
in the 1953 Compilation. Sections 13-1-20 and 13-1-20,1, 
1953 Comp., were compiled as 27-2-22 and 27-2-23 NMSA 
1978. 

Section 27-2-22 was repealed by Laws 1998, ch. 9, § 28, 
effective February 28, 1998. 


(1) a recipient of financial assistance under Section 27-2-6 NMSA 1978 [repealed] or Sec- 
tion 27-2-7 NMSA 1978 or under the federal supplemental security income program; or 
(2) an individual living in a nursing home or an intermediate care facility the payment for 


whose care is made in whole or in part pursuant to Title 19 of the federal act; funeral expenses 
up to two hundred dollars ($200) shall be paid by the health and social services department if the 
deceased's available resources, as defined by regulation of the board, are insufficient to pay the 
funeral expenses, the persons legally responsible for the support of the deceased are unable to pay 
the funeral expenses, and no other person will undertake to pay said expenses. 

B. No payment shall be made by the department when resources available from all sources 
to pay the funeral expenses total six hundred dollars ($600) or more. When the resources are less 
than six hundred dollars ($600), the department shall pay the difference between six hundred dol- 
lars ($600) and the resources, or two hundred dollars ($200), whichever is less. 


History: Laws 1937, ch. 18,'§ 11j;/1941 Comp., § 
73-121; 1953 Comp., § 13-1-22; Laws 1959, ch. 49, § 1; 
1969, ch. 234, § 1; 1975, ch. 220, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 
tion 27-2-6 NMSA 1978 was repealed by Laws 1998, ch. 9, 
§ 28, effective February 28, 1998. 


Social Security Act, which appears as 42 U.S.C. § 1396 et 
seq. See 27-2-2 NMSA 1978. 


ANNOTATIONS 


Funeral expenses of a child of the recipient are 
not covered by this section. 1943-44 Op. Att'y Gen. 


No, 43-4389. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — oe 
Jur. 2d Welfare Laws §§ 41, 101. 

81 C.J.S. Social Security and Public Welfare § 36. 


Cross references, — For burial of indigents, see 24- 
13-1 NMSA 1978 et seq. 

Compiler's notes. — "Title 19 of the federal act," re- 
ferred to in Subsection A(2), means Title XIX of the federal 


27-2-26. Money received from other sources; duty and liability of 
funeral director. 


Should any funeral director accept payment from sources other than the department for burial of 
a deceased person for whom a claim for burial expenses has been made to the department, he shall 
immediately notify the department of said payment. The department will consider said payment in 
determining the amount of any funeral expense payment it makes. If the department has already 
made payment, the funeral director shall refund to the department any excess over the amount 
which the department would have paid had it known of the payment from other sources. If any fu- 
neral director shall fail to notify the department of any such payment from other sources, he shall 
be liable to the department in an amount double the amount paid or to be paid by the department. 


History: 1953 Comp., § 13-1-22.1, enacted by Laws 
1975, ch, 220, § 2. 


27-2-27. Single state agency; powers and duties. 


A. The department is designated as the single state agency for the enforcement of child and spousal 
support obligations pursuant to Title IV D of the federal act with the following duties and powers to: 
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27-2-27 PUBLIC ASSISTANCE ACT 27-2-27 


(1) establish the paternity ofa child in the case of the child born out of wedlock with re- 
spect to whom an assignment of support rights has been executed in favor of the department; 

(2) establish an order of support for children receiving aid to families with dependent chil- 
dren and, at the option of the department, for the spouse or former spouse with whom such chil- 
dren are living, but only if a support obligation has been established with respect to such spouse 
or former spouse, for whom no order of support currently exists and seek modification, based upon 
the noncustodial parent's ability to pay, of existing orders in which the support order is inadequate 
to properly care for the child and the spouse or former spouse with whom the child is living; 

(3) enforce as the real party in interest any existing order for the support of children who 
are receiving aid to families with dependent children or of the spouse or former spouse with whom 
such children are living; 

(4) provide services to non-aid families with dependent children in the establishment and 
enforcement of paternity and child support obligations, including locating the absent parent. For 
these services, the department is authorized to establish and collect fees, costs and charges per- 
mitted or required by federal law or by regulations adopted pursuant to that federal law; and 

(5) adopt regulations for the disposition of unclaimed child, spousal or medical support 
payments. 

B. In all cases handled by the department pursuant to the provisions of this section, the child 
support enforcement division or an attorney employed by the division represent the department, 
to the exclusion of any other party, in establishing, modifying and enforcing support obligations. 

C. An attorney employed to provide the Title IV D services represents only the department's 
interests and no attorney-client relationship shall exist between the attorney and another party. 

D. The department shall, at the time an application for child support services is made, inform 
the applicant that neither the Title IV D agency nor the attorney who provides services under this 
section is the applicant's attorney and that the attorney who provides services under this section 
shall not provide legal representation to the applicant. 

EK. The department may initiate an action or may intervene in an action involving child support. 

F. The attorney employed by the department pursuant to this section shall not act as‘a guard- 
ian ad litem for the applicant. 

G. A court shall not disqualify the department in a legal action filed pursuant to the Support 
Enforcement Act of the federal Social Security Act because the department has previously pro- 
vided services to a party whose interests are now adverse to the relief requested. 


History: 1978 Comp., § 27-2-27, enacted by Laws The 2008 amendment, effective June 20, 2003, added 
1981, ch. 90, § 1; 1982, ch. 12, § 1; 1984, ch. 98, § 1; 1995, the Subsection A designation; redesignated former Sub- 
ch. 46, § 1; 2003, ch. 283, § 2; 2004, ch. 41, § 1. sections A to D as Paragraphs A(1) to (4) and Subsection E 

Repeals and reenactments. — Laws 1969, ch. 182, § 1 as present Subsection B; substituted "currently" for "pres- 
repealed 13-1-27, 1953 Comp., relating to notice to law en- ently" following “order of support" in Paragraph A(2); and 
forcement officials of furnishing of aid to deserted or aban- added Paragraph A(5). 
doned child, and enacted a former 27-2-27 NMSA 1978. The 1995 amendment, effective June 16, 1995, de- 

Laws 1981, ch. 90, § 1 repealed former 27-2-27 NMSA leted "human services" preceding "department" in four 
1978, as enacted by Laws 1969, ch. 182, § 1, relating to places; in Subsection D, substituted "provide services 
duties of the department of health and social services re- to" for "represent" at the beginning of the first sentence 
garding an absent parent of a dependent child, and en- and "For these services" for "For such representation" at 
acted a new 27-2-27 NMSA 1978. the beginning of the second sentence; and added Subsec- 

Cross references. — For state case registry of child tion E 
support obligors and other enforcement procedures, see 
27-1-8 NMSA 1978 et seq. ANNOTATIONS 

For provision requiring welfare payments be disre- Paternity action on behalf of child past major- 
garded in making award of child support, see 40-4-11 ity. — The child support enforcement division could not 
NMSA 1978. mete bring paternity and past child support action on behalf 

For child support guidelines, see 40-4-11,1 NMSA 1978. of twenty-year-old child; although such action could be 

For Mandatory Medical Support Act, see Chapter 40, maintained by the child under the Uniform Parentage 
Article 4C NMSA 1978. ’ Act, its outcome had no bearing upon the department, 

Compiler's notes. — Title IV D of the federal act, re- and; therefore, department had no standing. State ex rel. 


ferred to in the introductory paragraph, means Title IV Salazar v. Roybal, 1998-NMCA-093, 125 N.M. 471, 963 
D of the federal Social Security Act, which appears as 42 P2d 548, cert. denied, 125 N.M. 322, 961 P2d 167. 


US.C. § 651 et seq, See 27-2-2 NMSA 1978. Substitution of child as real party in interest. — 

The 2004 amendment, effective May 19, 2004, Where it was held that human services department was 

amended Subsection B to add "to the exclusion of any without standing to maintain action on behalf of twenty- 

other party" and added new Subsections C through G. year-old child, child could be substituted as real party 
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in interest with no effect on his substantive rights;:if, on future support payments for so long: as the child receives 
remand, it was determined that the department's error public assistance, absent proof of inexcusable neglect, the 
was an honest mistake. State ex rel. Salazar v. Roybal, state will not be barred by the doctrine of laches from main- 
1998-NMCA-093; 125 N.M. 471,968 P.2d 548, cert. denied, taining such an action. State ex rel. Dep't of Human Servs. 
125 N.M. 322,961 P.2d 167..— v, Davis, 1982-NMSC-139, 99 N.M. 138, 654 P.2d:1038. 

State not barred by laches in determining pater- Law reviews. — For article, Fathers Behind Bars: 
nity, — Where a determination of the paternity of a child ~ The Right to Counsel in Civil Contempt Frdcesdan ey see 
is in the public interest, as when the state is seeking reim- és N.M.L. gi 275 be 


bursement for payments it;/has made in the past, as well as 


27+2- 28, Liability for repayment of public aaahttenion, 


A. Incases where the department has provided cash assistance to children in a household, the 
court shall award judgment in favor of the department and against the noncustodial parents of the 
children for child support, calculated pursuant to Section 40-4-11.1 NMSA 1978, for, all months in 
which the children received cash assistance benefits. 

B. Equitable defenses available to the noncustodial parent i in elec by the sistoding, for hak 
roactive support or past,due support shall not operate to deprive the department of its right to 
request retroactive support or past due support for months during which the noncustodial parent's 
children received cash assistance benefits. 

C. Amounts of support collected that are in excess of the amounts specified in Subsections A 
and B of this section shall be paid by the department to, the custodian of the child. 

D. No agreement between any custodian of a.child and a parent of that child, either relieving 
the parent of any duty of child or spousal support or responsibility or purporting to settle past, 
present or future support obligations, either as a;settlement or prepayment, shall act to reduce or 
terminate any rights of the department to recover from that parent for support provided, unless 
the department has consented to the agreement in writing. 

E. The noncustodial parent shall be given.credit for any support actually provided, including 
housing, clothing, food or funds paid prior to the entry of any order for support. The noncustodial 
parent has the burden to prove that the noncustodial parent has provided any support. 

F. An application for public assistance by any person constitutes an assignment by operation of 
law of any support rights the person is entitled to,during the time the person's household receives 
public assistance, whether.the support rights are owed to the applicant or to any family member 
for whom the applicant is applying for or receiving assistance. The assignment includes all sup- 
port rights that accrue as long as the applicant receives public assistance. 

G. By operation of law, an;assignment to the department of any and all rights of an applicant 
for or recipient of medical assistance under the medicaid program in New Mexico or supplemental 
security income through the social security administration: 

(1) .is deemed to be made of; 
(a) any payment for medical care fora any person, firm or corporation, including a an 
insurance carrier; and 
(b) any recovery for personal injury, whether by judgment or contract for compromise 
or settlement; | 
(2) shall be effective to the extent of the amount of medical assistance actually paid by the 
department under the medicaid program; and 
(3) shall be effective as to the rights of any other individuals who are eligible for medical 
assistance and whose rights can legally be assigned by the applicant or recipient. 

An applicant or recipient is required to cooperate fully with the department in its efforts to se- 
cure the assignment and to execute and deliver any instruments and papers deemed necessary to 
complete the assignment by the department. 


History: 1978 Comp., § 27-2-28, enacted by Laws children who are recipients of public.assistance, and en- 
1981, ch. 90, § 2; 1982, ch. 12, § 2; 1991, ch. 223, § 1; acted a new 27-2-28 NMSA 1978. 
1995, ch. 202, § 1; 2009, ch, 32, § 1.. The 2009 amendment, effective June 19, 2009, deleted 

Repeals and reenactments, — Laws 1981, ch, 90, § former Subsection A, which provided for the liability ofa 
2, repealed former 27-2-28 NMSA 1978, as amended by noncustodial parent for repayment of public assistance; 
Laws 1973, ch. 376, § 12, relating to actions brought by deleted former Subsection B, which provided for payment 
the department of health and social services against the of support for the period prior to the granting of public 
person responsible for the support of a spouse or minor assistance; added new Subsections A and B; in Subsection 
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27-2-29 


E, at the end of the sentence, deleted "on the issue of any 
payment" and added "to prove that the noncustodial par- 
ent has provided any support"; in Subsection F, deleted 
"from any other person" and added “during the time the 
person's household receives public assistance" and deleted 
the former provision in the last sentence that limited sup- 
port rights to those that had accrued at the time of appli- 
cation for public assistance and that provided that the as- 
signment continues as an assignment of all support rights 
the applicant is entitled to receive. 

The 1995 amendment, effective June 16, 1995, de- 
leted a proviso relating to claims for reimbursement by 
the human services department six years prior to filing 
an action from the end of Subsection A and made a minor 
stylistic change in Subsection C. 

The 1991 amendment, effective June 14, 1991, in- 
serted "human services" preceding "department" through- 
out the section; added Subsections F and G; and made a 
minor stylistic change in Subsection C. 


ANNOTATIONS 


Contempt proceeding brought to enforce child 
support order is civil in nature. State ex rel. Dep't of 
Human Servs. v. Rael, 1982-NMSC-042, 97 N.M. 640, 642 
P.2d 1099. 

State brings action as assignee of claim for non- 
support. — Where the state brings an action under 
this section, it is merely acting as an assignee of the 
minor's mother's claim for nonsupport rather than exer- 
cising its police power, and is therefore acting as a pri- 
vate party. State ex rel. Dep't of Human Servs. v. Rael, 
1982-NMSC-042, 97 N.M. 640, 642 P.2d 1099. 

State not barred by laches. — Where a determina- 
tion of the paternity of a child is in the public interest, 
as when the state is seeking reimbursement for payments 
it has made in the past, as well as future support pay- 
ments for so long as the child receives public assistance, 
absent proof of inexcusable neglect, the state will not be 
barred by the doctrine of laches from maintaining such 
an action. State ex rel. Dep't of Human Servs. v. Davis, 
1982-NMSC-139, 99 N.M. 138, 654 P.2d 1038. 


27-2-29. Repealed. 


Repeals. — Laws 1981, ch. 90, § 4 aerate 27-2- 
29 NMSA 1978, as enacted by Laws 1969, ch. 182, § 2, 


PUBLIC ASSISTANCE ACT 


27-2-29.1 


Court cannot relieve parent of duty to support 
child. — In adopting a valid decree, a judge cannot dis- 
charge a parent of his or her duty to support his or her child 
and thereby place the burden on the taxpayers. Martinez v. 
Martinez, 1982-NMSC-097, 98 N.M. 535, 650 P.2d 819. 

Parents cannot enter into an agreement to extinguish a 
parent's duty to support their children before executing an 
assignment of support rights to a state agency. Parents have 
a duty to support their children and cannot rid themselves 
of it by transferring the duty to someone else. Martinez v. 
Martinez, 1982-NMSC-097, 98 N.M. 535, 650 P.2d 819. 

Court cannot relieve parent from obligation to 
department for public assistance paid, in the past 
and in the future, on behalf of the children. Martinez v. 
Martinez, 1982-NMSC-097, 98 N.M. 535, 650 P.2d 819. 

Noncustodial parent's repayment of public assis- 
tance. — A noncustodial parent's obligation for repay- 
ment of public assistance spent on ‘children may be’ as- 
certained without regard to the obligations of any other 
parent, including other noncustodial parents. State ex rel. 
Human Servs. Dep't v. Barela, 1994-NMCA-036, 117 N.M. 
526, 873 P.2d 272. 

Parent's pro se status does not relieve parent of 
statutory burden to prove affirmatively her contribution 
to her children's support. State ex rel. Human Servs, Dep't v. 
Barela, 1994-NMCA-036, 117 N.M. 526, 873 P.2d 272. 

Equitable reduction. — This section aids in the im- 
plementation of the subrogation provisions of Section 27- 
2-23 NMSA 1978 and provides the same equitable rem- 
edy; the human services department is not entitled to full 
reimbursement in every case where an injured recipient 
of medicaid recovers from a tortfeasor. Kahrs v. Sanchez, 
1998-NMCA-037, 125 N.M., 1, 956 P.2d 132, cert, denied, 
124 N.M. 589, 953 P.2d 1087. 

Law reviews. — For article, "Child Support Enforce- 
ment: The New Mexico Experience," see 9 N.M.L. Rey, 25 
(1978-79). 

For article, "Fathers Behind Bars: The Right to Counsel 
in Civil Contempt Proceedings," see 14 N.M.L. Rev. 275 
(1984), 


relating to procedure for the enforcement of support by 
the district attorney, effective March 21, 1981. 


2'7-2-29.1. Compensation under contingent fee contracts; suspense fund 


created. 


A. For the purpose of making disbursements and distributions pursuant to this section, the 
"human services department reimbursement suspense fund" is created in the state treasury. 

B. When pursuing a claim arising under Section 27-2-23 or 27-2-28 NMSA 1978, in addition to 
other available alternatives, the department may contract with a person to represent the depart- 


ment on a contingent fee basis if the contract: 


(1). is approved by the attorney general; 


(2) provides that all amounts received by the contractor as satisfaction of the claim shall 
be transferred to the department and deposited into the human services department reimburse- 
ment suspense fund to the credit of the department; and 

(8) provides that, upon the direction of the secretary of human services, the compensation 
due to the contractor shall be disbursed from the suspense fund to the contractor. 


C. After a disbursement to a contractor pursuant to Paragraph (3) of Subsection B of this sec- 
tion, the balance of each deposit into the human services department reimbursement suspense 
fund shall be distributed to the general fund and shall be appropriated to the department for the 
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27-2-30 PUBLIC ASSISTANCE 27-2-34 


purpose of reimbursing the department for the public assistance from which the claim arose and, 
if required, for reimbursing the federal government. 


History: Laws 2010, ch. 80, § 1. , Emergency clauses. — Laws 2010, ch. 80, § 21 con- 


tained an emergency clause and was approved March 8, 
201), 


27-2-30. [Enforcement of support; ] orders. 


The court in term time or judge in vacation may make and eisai = attachment or SWepwide 
such order to restrain the use or disposition of the property of the defendant to provide for the sup- 
port of the dependents during the pendency of the suit as in his discretion may seem just and proper. 


History: 1953 Comp., § 13-1-27.3, enacted by Laws 
1965, ch. 66, § 3. 


27-2-31. Judgments and proceeds. 


Upon final hearing, judgment for the department shall include all sums expended during the 
pendency of the action. When the department of public welfare [human services department] re- 
covers judgments under this act [27-2-30, 27-2-31 NMSA 1978], it may enforce, compromise or set- 
tle the judgments in any way considered by the board of public welfare to be in the. public interest. 
Any proceeds of judgments or settlements shall be retained by the department for its authorized 
activities and required reimbursements to the federal government. 


History: 1953 Comp., § 13-1-27.4, enacted by Laws department of health and social services. Laws 1977, ch. 


1965, ch. 66, § 4. 252,.§ 5, abolished the department of health and social 
Bracketed material. — The bracketed material was services, and § 4 of said act created the human services 
inserted by the compiler and it is not part of the law. department. See 27-1-1 NMSA 1978. 


Laws 1968, ch. 37, § 3 transferred the powers, duties 
and property of the department of public welfare to the 


27-2-32. Duty of agencies to cooperate. 


All state, county and municipal agencies, departments, bureaus and divisions shall cooperate 
in the location of absent parents who are not fulfilling their obligation to support their children 
and shall on request supply the department with all information on hand relative to the location, 
social security number, income and property of such absent parents, notwithstanding any other 
provision of law making the information confidential. The department shall use such information 
only for the purpose of enforcing the support liability of such absent parents and shall not use the 
information or disclose it for any other purpose. 


History: 1953 Comp., § 13-1-28, enacted by Laws 
1969, ch. 182, § 3; 1981, ch. 90, § 3; 1985, ch. 105, § 14. 


27-233. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, ch. effective February 18, 1998. For provisions of former sec- 
9, § 28 repealed 27-2-33 NMSA 1978, as enacted by Laws tion, see the 1997 NMSA 1978 on NMOneSource.com. 
1937, ch. 18, § 21, relating to method of handling funds, 


27-2-34. Limitations of act. 


All assistance granted under this act shall be deemed to be granted and to be held subject to the 
provisions of any amending or repealing act that may hereafter be passed, and no recipient shall 
have any claim for compensation, or otherwise, by reason of his assistance being affected in any 
way by any amending or repealing act. . 
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History: Laws 1937, ch. 18, § 22; 1941, ch. 116, § 7; .-¢ Compiler's notes. — The words."this act" refer to 
1941 Comp., § 73-1382; 1953 Comp,, § 13-1-35. Laws 1937, ch. 18. 


27-2-35 to 27-2-40. Repealed. 


Repeals. — Laws 1998, ch. 8, § 28 and Laws 1998, custody of records and disclosure of information, effective 
ch. 9, § 28 repealed 27-2-35 through 27-2-40 NMSA February 18, 1998. For provisions of former sections, see 
1978, amended by Laws 1995 (S.S.), ch. 2, § 1, relating to the 1997 NMSA 1978 on NMOneSource.com. 


27-2-41. Short title. 


This act [27-2-41 to 27-2-47 NMSA 1978] may be cited as the "Indigent Catastrophic Illness 
Hospital Funding Act". 


History: Laws 1990, ch. 93, § 1. 


27-2-42, Legislative findings; purpose. 


A. The legislature finds that twenty-five percent of New Mexicans have no health insurance. 
When such individuals suffer a catastrophic illness, the large hospital bills that are incurred can 
often result in indigency for that sick person and his family. 

B. The purpose of the Indigent Catastrophic Illness Hospital Funding Act [27-2-41 to 27-2-47 
NMSA 1978] is to reduce the impact of medical indigency on the cost of health care in New Mexico by 
providing for payment of some portion of large hospital bills incurred by medically indigent patients. 


History: Laws 1990, ch, 93, § 2. 


27-2-43, Definitions. 


As used in the Indigent agian | PaGLe Illness Hospital Funding Act [27-2-41 to 27-2-47 NMSA 
1978]: 

A. "department" means the human services department; 

B. "fund" means the indigent catastrophic illness hospital fund; 

C. "hospital" means any general or special hospital that is licensed by the health and environ- 
ment department [department of health] and that has annual gross charges for medicare, medic- 
aid and indigent patients greater than ten percent of the hospital's total annual gross charges; and 

D. "medically indigent patient" means an individual who is a New Mexico resident who incurs 
hospital charges, who is not eligible for medicaid or medicare and whose family or household i in- 
come does not exceed two hundred fifty percent of the federal poverty level. 


History: Laws 1990, ch. 98, § 3. relating to the department of health and environment, 
Bracketed material. — The bracketed material was and enacted a new 9-7-4 NMSA 1978, creating the depart- 
inserted by the compiler and is not part of the law. Laws _. » .ment of health, 


1991, ch. 25, § 16 repealed former 9-7-4 NMSA 1978, 


27-2-44. Indigent catastrophic illness hospital fund created. 


There is created in the state treasury the "indigent catastrophic illness hospital fund". Money 
in the fund is appropriated to the department for the purpose of reimbursing hospitals for eligible 
claims for hospital charges incurred by medically indigent patients and for paying administrative 
costs of the department not to exceed three percent of the annual appropriation or other distribu- 
tion or transfer to the fund. Money in the fund shall be invested as provided for other state funds 
and income earned on the fund shall be credited to the fund. No balance remaining at the end of 
any fiscal year shall revert to the general fund. 


History: Laws 1990, ch. 98, § 4. 
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27-2-45. Hospitals; claims for payment. 


A. Ahospital may submit eligible claims to the department on or before April 1 of each year for 
payment from the fund by June 30 of each year in an amount determined pursuant to, this section. 

B. Aclaim submitted by a hospital for payment from the fund shall be deemed an iad sites claim 
if it is for: 

(1) uncovered hospital charges of five thousand dollars ($5,000) or more for an illness of a 
medically indigent patient; 

(2) hospital charges incurred within the twelve months immediately prior to the apni 
cable April 1 closing deadline; and 

(3) an amount determined by subtracting from the base claim the medically indigent pa- 
tient's deductible and then reducing the resulting balance, based on the hospital's medicare cost- 
to-charge ratio, to an amount equal to medicare allowable costs. : 

C. The department shall pay from the fund to each hospital the amount of each eligible claim if 
there is sufficient money in the fund. If there is not sufficient money in the fund to pay all eligible claims 
of hospitals for that year, the amount of each claim that shall be paid shall be an amount derived from 
multiplying the full amount of the eligible claim by the percentage derived from dividing the balance in 
the fund, after administrative costs have been subtracted, by the sum of the eligible claims. 


" History: Laws 1990, ch. 98, § 5. 


27-2-46. Medically indigent patient deductible. 


A medically indigent patient's deductible shall be an amount determined by the hospital that 
the medically indigent patient is able to pay the hospital in monthly installments over an eighteen- 
month period. That determination shall be made pursuant to department rules and regulations 
and shall include, but not be limited to, consideration of the medically indigent patient's fran 
size, household income and obligations. 


History: Laws 1990, ch. 93, § 6. 


27-2-47. Department; regulations. 


The department shall adopt and promulgate by September 30, 1990 rules and regulations nec- 
essary to implement and administer the Indigent Catastrophic IIness Hospital Funding Act [27- 
2-41 to 27-2-47 NMSA 1978]. 


History: Laws 1990, ch. 98, § 7. 


ARTICLE 2A 

Medicaid Estate Recovery 
Sec. Sec. 
27-2A-1. Short title. 27-2A-6, Hardship waiver. 
27-2A-2. Purpose of act. 27-2A-7. Restrictions on recovery from estates. 
27-2A-3. Definitions. 27-2A-8. Due process. 
27-2A-4. Department to seek recovery of medical assis- 27-2A-9. Department exempt from bond requirement for 

tance payments restriction. personal representative. 


27-2A-5.. Administration; recovery from estates, 


27-2A-1. Short title. 
This act [27-2A-1 to 27-2A-9 NMSA 1978] may be cited as the "Medicaid Estate Recovery Act". 


History: Laws 1994, ch. 87, § 1. 
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27-2A-2 MEDICAID ESTATE RECOVERY 27-2A-5 


27-2A-2. Purpose of act. 


The purpose of the Medicaid Estate: Recovery Act is to authorize and require the department 
to seek recovery of medical assistance payments made by the department for certain individuals, 
under certain circumstances, as provided in Title XIX of the Social Security Act. 


History: Laws 1994, ch. 87, § 2. Cross references. — For Title XIX of the federal Social 
Security Act, see 42 U.S.C. § 1896 et seq. 


27-2A-3. Definitions. 


As used in the Medicaid Estate Recovery Act: 

A. "department" means the human services department; 

B. "estate" means real and personal property and other assets of the individual subject to probate 
or administration pursuant to the provisions of the Uniform Probate Code [45-1-1 NMSA 1978]; and 

C. "medical assistance" means amounts paid by the department as medical assistance pursu- 
ant to Title XIX of the Social Security Act. 


History: Laws 1994, ch. 87, § 3. Cross references, — For Title XIX of the federal Social 
Security Act, see 42 U.S.C. § 1396 et seq. 


27-2A-4. Department to seek recovery of medical assistance payments 
restriction. | 


A. The department shall seek recovery from the estate of an individual: 

(1) for medical assistance paid on behalf of an individual who was an inpatient in a nurs- 
ing facility, intermediate care facility for the mentally retarded or other medical institution if the 
individual was required, as a condition of receiving services in the facility or institution pursuant to 
the state plan, to spend for costs of services all but a minimal amount of the individual's income re- 
quired for personal needs, and with respect to whom the department determined, after opportunity 
for a hearing in accordance with procedures established by the department, could not reasonably 
have been expected to have been discharged from the facility or institution to return home; and 

(2) for medical assistance payments made for nursing, facility services, home- and 
community-based services and related hospital and prescription drug services on behalf of an in- 
dividual who was fifty-five years of age or older when the individual received medical assistance. 

B. In the case of an individual who has participated in the state's qualified state long-term care 
insurance partnership program pursuant to Section 2 of this 2013 act [27-2-12.17 NMSA 1978], 
the department shall seek recovery of medical assistance paid on behalf of the individual only of 
the value of the individual's estate that exceeds the amount that the department has disregarded 
from the individual's countable resources pursuant to Paragraph (2) of Subsection A of Section 2 of 
this 2013 act in making its eligibility determination for medical assistance for institutional care or 
a medical assistance home- and community-based long-term care program. 


History: Laws 1994, ch. 87, § 4; 2013, ch, 139, § 3. payments; in the title, added "restriction"; and added Sub- 
The 2013 amendment, effective June 14, 2013, pro- section B. 
vided a restriction on the recovery of medical assistance 


27-2A-5. Administration; recovery from estates. 


A. The department shall administer the estate recovery program. 

B. The department shall adopt and promulgate rules and regulations to implement the provi- 
sions of the Medicaid Estate Recovery Act. | 

C. The department may compromise, settle or waive recovery pursuant to the Medicaid Estate 
Recovery Act when deemed by the department to be in the best interests of the state. 


History: Laws 1994, ch. 87, § 5. 
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27-2A-6. Hardship waiver. 


The department shall waive the. application of the provisions of the Medicaid Estate Recovery 
Act if application of the provisions would work an undue hardship as determined pursuant to 
regulations adopted and promulgated by the secretary of human services. The regulations shall 
include a provision for special consideration when an asset subject to rocveNy is the sole income- 
producing asset or is a homestead of modest value. 


History: Laws 1994, ch. 87, § 6. 


27-2A-7. Restrictions on recovery from estates. 


Any recovery from an estate may be made only after the death of the decedent's surviving spouse, 
if any, and only at a time when the decedent has no surviving child who is less than twenty-one 
years of age or is blind or disabled as defined in 42 U.S.C. 13838C. 


History: Laws 1994, ch. 87, § 7. 


27-2A-8. Due process. 


When the department determines it will seek.to recover from an estate, it shall give written 
notice of that intent to the personal representative or successor in interest of the estate or the 
individual. 


History: Laws 1994, ch. 87, § 8. 


27-2A-9. Department exempt from bond requirement for personal 
representative. 


If the department seeks appointment as a personal representative of a decedent to enforce its 
rights as a creditor of the decedent pursuant to the provisions of the Medicaid Estate Recovery 
Act, itis a from any ll saiies for posting a bond. 


History: Laws. 1994, ch. 87, § 9. Cross references. — For personal representative bond 
gt requirements, see 45-3-603 NMSA 1978. 
ARTICLE 2B 
® 
New Mexico Works Act 

Sec. Sec. 
27-2B-1. Short title. 27-2B-8. Resources. 
27-2B-2,. Legislative findings; purpose of act. 27-2B-9, Mandatory school.attendance. 
27-2B-3. Definitions. “ee 27-2B-10, Individual development accounts. 
27-2B-4, Application; resource planning session; indi- 27-2B-11. Ineligibility. 

vidual responsibility plans; participation 27-2B-12, Services. 

agreement; review periods. 27-2B-13. Fair hearing; review and appeal. 
27-2B-5. Work requirements; work participation rates. . », 27-2B-14, Sanctions, 
27-2B-5.1. Work activities; workers' compensation cover- ~ 27-2B-15. Medicaid higibility: 

age, 27-2B-16. Immigrant eligibility. 
27-2B-5.2. Work program; public schools, 27-2B-17. Records; confidentiality. 
27-2B-6. Durational limits, 27-2B-18. Certification.. 
27-2B-7, Financial standard of need. 27-2B-19. Subsidized employment, 
27-2B-7.1. Repealed. 27-2B-20, Repealed. 
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27-2B-1 NEW MEXICO WORKS ACT 27-2B-3 


27-2B-1. Short title. 
Chapter 27, Article 2B NMSA 1978 may be cited as the "New Mexico Works Act". 


History: Laws 1998, ch. 8, § 1; 1998, ch, 9, § 1; 2009, Applicability. — Laws 2009, ch. 186, § 7 provided that 
ch. 186, § 1. the provisions of Laws 2009, ch. 186 apply beginning Au- 
Cross references. — For liability for repayment of gust 1, 2009. 


public assistance, see 27-2-28 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, 
changed the reference to the act to the chapter and article 
of NMSA 1978. 


27-2B-2. Legislative findings; purpose of act. 


A. The legislature finds that: é 

(1) the poverty rate in New Mexico is the highest in the nation and has exceeded more 
than twenty percent of the population for most of the past twenty-five years; 

(2) having a job does not provide a guarantee of avoiding poverty as demonstrated by the 
high percentage of persons in the civilian labor force over sixteen years of age with reported in- 
comes in 1989 that were below the poverty level; and 

(3) the diversity of the state, with its residents living in rural and metropolitan areas, 
reservations and border areas, requires the state to adjust state policies governing economic and 
social programs for the poor and the working poor to reflect the particular needs of particular lo- 
cales, not just to create a generic one-size-fits-all program. 

B. The legislature finds that sau caoy and training are essential to long-term career develop- 
ment. 

C. The legislature finds that NRE improves the quality of life for parents and children 
by increasing family income, developing the discipline necessary for self-sufficiency and improving 
self-esteem, and thus, it is in the public interest to fundamentally alter the state's financial as- 
sistance program for needy families with children so both cash and services, including education, 
job training, child care and transportation provided in accordance with the New Mexico Works Act 
assist recipients to obtain and keep employment that is sufficient to sustain their families, ensure 
the dignity of those who receive assistance and strengthen families and families' support for their 
children. 

D. The legislature finds that although most New Mexicans want to work, and in fact New 
Mexico has been cited as a "like to work" state, not all families can move quickly into the labor 
force and that regular assessments and key intervention and follow-up can help persons connect 
to the work force to obtain meaningful work and achieve self-sufficiency. _. 

E.. The legislature further finds that the federal act envisions that state and tribal govern- 
ments will work together to serve participants residing in Indian country, and it is important that 
the state and the tribal governments work, government to government, to address the issues of 
availability and delivery of service to the twenty-two tribes and pueblos. 

F. The purpose of the New Mexico Works Act is to increase family income through family em- 
ployment and child support and, by viewing financial assistance as a support service to enable and 
assist parents to participate in employment rather than as an entitlement, to enable New Mexico 
to change the culture of the welfare office, both on the part of the department and on the part of 
the recipients, so that all parties can focus on addressing the barriers to participation in work ac- 
tivities and putting New Mexicans to work. 


History: Laws 1998, ch. 8, § 2 and Laws 1998, ch. Duplicate laws. — Laws 1998, ch. 8, § 2 and Laws 
9, § 2. 1998, ch. 9, § 2 enacted identical new sections. 


27-2B-3. Definitions. 


As used in the New Mexico Works Act: 
A. "applicant" means a person applying for cash assistance on behalf of a benefit group; 
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B. "benefit group" means a pregnant woman or a group of people that includes a dependent 
child, all of that dependent child's full, half or adopted siblings or stepsiblings living with the 
dependent child's parent or relative within the fifth degree of consanguinity and the parent with 
whom the children live; 

C. "cash assistance" means cash payments funded by the temporary assistance for needy fami- 
lies block grant pursuant to the federal act and by state funds; 

D. "department" means the human services department; 

E. "dependent child" means a natural child, adopted child, stepchild or ward who i is: 

(1) seventeen years of age or younger; 

(2) eighteen years of age and is enrolled in high school; or 

(3) between eighteen and twenty-two years of age and is receiving erecial education ser- 
vices regulated by the public education department; 

F. "director" means the director of the income support division of the dasurtinants 

G. "earned income" means cash or payment in kind that is received as wages from employ- 
ment or payment in lieu of wages; and earnings from self-employment or earnings acquired from 
the direct provision of services, goods or property, production of goods, management of property or 
supervision of services; 

H. "federal act" means the federal Social Security Act and rules promulgated pursuant to the 
Social Security Act; | 

I. "federal poverty guidelines" means the level of income defining poverty by family size pub- 
lished annually in the federal register by the United States department of health and human 
services; 

J. "immigrant" means alien as defined in the federal act; 

K. "parent" means natural parent, adoptive parent or stepparent; 

L. "participant" means a recipient of cash assistance or services or a member of a benefit group 
who has reached the age of majority; 

M. "person" means an individual; 

N. "secretary" means the secretary of the department; 

O. "services" means child care assistance; payment for employment-related transportation 
costs; job search assistance; employment counseling; employment, education and job training 
placement; one-time payment for necessary employment-related costs; case management; or other 
activities whose Paes is to assist transition into employment; 

P, "unearned income" means old age, survivors and disability insurance; railroad retirement 
benefits; veterans administration compensation or pension; military retirement; pensions, annui- 
ties and retirement benefits; lodge or fraternal benefits; shared shelter payments; settlement pay- 
ments; individual Indian money; child support; unemployment compensation benefits; union ben- 
efits paid 1 in cash; gifts and contributions; and real property income; 

Q. "vehicle" means a conveyance for the transporting of individuals to or from employment, for 
the activities of daily living or for the transportation of goods; "vehicle" does not include any boat, 
trailer or mobile home used as a principal place of residence; and — ei 

R. "vocational education" means an organized educational program that is directly related to 
the preparation of a person for employment in a current or emerging occupation requiring train- 
ing other than a baccalaureate or advanced degree. Vocational education must be provided by an 
educational or a training organization, such as a vocational-technical school, community college, 
post-secondary educational institution or proprietary school. 


History: Laws 1998, ch. 8, § 3; 1998, ch. 9, § 3; 1999, The 2007 amendment, effective June 15, 2007, adds 


ch, 278, § 1; 2001, ch. 295, § 1; 2001, ch. 326, § 1; 2008, the definition of "applicant" and "vocational Pouce wed be 
ch. 311, § 2; 2003, ch. 432, § 2; 2007, ch. 350, § 1; 2009, Subsections A and R. 
ch. 186, § 2. The 2003 amendment, effective April 10, 2003, in- 
Cross references. — For the federal Social Security serted Paragraph D(3), added paragraph designations, 
Act, see 42 U.S.C.S. § 301 et seq. and added Subsection P. 
The 2009 amendment, effective June 19, 2009, in Sub- The 2001 amendment, effective June 15, 2001,,substi- 
section K, deleted "or legal guardian". tuted the current definition in Subsection A for "a group 
Applicability. — Laws 2009, ch. 186, § 7 provided that of people that includes at least one dependent child liv- 
the eto: of Laws 2009, ch. 186 apply beginning Au- ing with his parent, legal guardian or relative ‘within 
gust 1, 2009, . the fifth-degree of consanguinity; or'a pregnant woman"; 
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27-2B-4 


in Subsection D, inserted "or step-child" and deleted "a 
household group member" preceding "who is eighteen 
years of age"; in Subsection F, substituted "means" for 
"includes", inserted "and" preceding "earnings from self- 
employment" and deleted "and all other income not clas- 
sified as earned income" from the end of the subsection; 
deleted former Subsection I, which defined “household 
group"; redesignated former Subsection J as I; deleted for- 
mer Subsection K, which defined. "landlord"; redesignated 
former Subsections L to P.as J to N; deleted former Sub- 
section Q, which defined "tenant"; redesignated former 


NEW MEXICO WORKS ACT 


27-2B-4 


Subsection R as O; in Subsection O, substituted "means" 
for "includes", deleted "and similar kinds of income" from 
the end of the former version and added the language be- 
ginning "child support" to the end of current subsection. 
The 1999 amendment, effective June 18, 1999, in 
Subsection D, substituted "seventeen years" for "eighteen 
years" and added "or a household group member who is 
eighteen years of age and is enrolled in high school", and 
in Subsection I, substituted "of people: that consists of a 
benefit group and any other person who. resides" for "in 


Gacine the benefit group of people". 


27-2B-4. Application; resource planning session; individual 
responsibility plans; participation agreement; review 
periods. 


_A. Application for cash assistance or services shall be made to the department. The applica- 
‘tion shall be in writing or reduced to writing in the manner and on the form prescribed by the 
department. The application shall be made under oath by an applicant having custody of or 
residing with a dependent child who is a benefit group member and shall contain a statement 
of the age of the child, residence, a complete statement of the amount of property in which the 
applicant has an interest, a statement of all income that the applicant and other benefit group 
members have at the time of the filing of the application and other information required by the 
department. — 

B. The department shall assist an applicant in completing the application for cash assistance 
or services and shall evaluate an applicant to determine eligibility for all department programs for 
which the applicant is eligible. The department shall process all expedited food stamp applications 
within two business days of submission, and the department shall deliver expedited food stamps 
to an eligible applicant within seven days of the application. 

C. At the time of application for cash assistance and services, an applicant and the department 
shall identify everyone who is to be counted in the benefit group. Once.an application is approved, 
the participant shall advise the department if there are any changes in the membership of the 
benefit group. 

D. No later than thirty days after an application is filed, the department shall provide to an ap- 
plicant a resource planning session to ascertain the applicant's immediate needs, assess financial 
and nonfinancial options, make referrals and act on the application. 

E. No later than five days after an application is approved, the department shall provide reim- 
bursement for child care. | 

F, Whenever the department receives an application for assistance, a verification and record of 
the applicant's circumstances shall promptly be made to.ascertain the facts supporting the appli- 
cation and to obtain other information required by the department. The verification may include 
a visit to the home of the applicant, as long as the department gives adequate prior notice of the 
visit to the applicant. 

G. No later than fifteen days after an application is approved, the department:shall assess the 
education, skills, prior work experience and employability of the participant.. 

H. After the initial assessment of skills, the department shall work with the participant to 
develop an individual responsibility plan that: 

(1) sets forth an employment goal for the participant and a one for moving the partici- 
pant into employment; 

(2) sets forth obligations of the participant that may inAlide a requirement that the par- 
ticipant attend school, maintain certain grades and attendance, keep the participant's school-age 
children in school, en ais the participant's children or engage in other activities that will help 
the participant become and remain employed; 

(3) is designed to the greatest extent possible to move the participant into whatever em- 
ployment the participant is capable of handling and to:provide additional services as necessary to 
increase the responsibility and amount of work the participant will handle over time; 
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(4) describes the services the department may provide so that the participant may obtain 
and keep employment, and 
(5) may require the participant to participate in appropriate services, such as substance 
abuse, domestic violence or mental health services. 

I. The participant and the department: shall sign the participant's individual responsibility 
plan. The department shall not allow a participant to decline to participate in developing an in- 
dividual responsibility plan. The department shall not waive the requirement that a participant 
develop an individual responsibility plan. The department shall emphasize the importance of the 
individual responsibility plan to the participant. 

J. Ifa participant does not develop an individual responsibility plan, refuses to sign an indi- 
vidual responsibility plan or refuses to attend semiannual reviews of an individual responsibility 
plan, the participant shall be required to enter into a conciliation process pursuant to Subsection 
C of Section 27-2B-14 NMSA 1978. If the participant persists in noncompliance with the indi- 
vidual responsibility plan process after the conciliation process, the participant shall be subject to 
sanctions pursuant to Section 27-2B-14 NMSA 1978. 

K. The participant shall also sign a participation agreement that designates the number of 
hours that the participant must participate in work activities to meet participation standards. 

L. The department shall review the current financial eligibility of a benefit group when the 
department reviews food stamp eligibility. 

M. The department shall meet semiannually with a participant to review and revise the par- 
ticipant's individual responsibility plan. 

N. The department shall develop a complaint procedure to address issues pertinent to the de- 
livery of services and other issues relating to a participant's individual responsibility plan. 


History: Laws 1998, ch. 8, § 4 and Laws 1998, ch. 9, 


§ 4; 1999, ch. 71, § 1; 1999, ch. 273, § 2; 1999, ch. 280, § 


1; 2001, ch. 295, § 2; 2001, ch. 326, § 2; 2007, ch. 350, § 2. 


The 2007 amendment, effective June 15, 2007, in Sub- 
section B, increased the expedited process for food stamps 
from 24 hours to 2 business days; and in Subsection H, 
provided that individual responsibility plans may require 
a-participant to participate in appropriate services, in- 
cluding domestic violence and mental health services. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section.A, substituted "benefit group member" for "house- 
hold group member" twice; in: Subsection C, substituted 


"everyone" for "household group members" and deleted 
"household group or" preceding "benefit group" at the end 
of:the subsection and substituting "thirty days" for "forty- 
five days" in Subsection D. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "custody of or residing with a dependent child who 
is a household group member" for "custody of a dependent 
child" in the last sentence of Subsection A, added the last 
three sentences of Subsection I, added Subsection J, and 
redesignated former Subsections J to M as Subsections K 
to N, 


27-2B-5. Work requirements; work participation rates. | 


A. The following qualify as work activities: 


(1) unsubsidized employment, including self-employment; 
(2) subsidized private sector employment, including self-employment; 


(3) subsidized public sector employment; 


(4) work experience; 

(5) on-the-job training; 

(6) job search and job readiness; 
(7) community service programs; 
(8) vocational education; 


(9) job skills training activities directly related to employment; 

(10) education directly related to employment; 

(11) satisfactory attendance at a secondary school or course of study leading to a high 
school equivalency credential in the case of a panes who has not baie ales secondary school 


or received such a certificate; and 


(12) the provision of child care services #5 a participant who't is participating in a commu- 


nity service program. 


B. The department shall recognize community service programs and job sabes programs 
that are operated by an Indian nation, tribe or pueblo. 
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C. The department may not require a participant to work more than four hours per week over 
the work requirement rate set pursuant to the federal act. 

D. The department shall require a parent, caretaker or other adult who is a member of a ben- 
efit group to engage in a work activity. 

E. Where best suited for the participant to address barriers, the department may require the 
following work activities: 

(1) participating in parenting classes, money management classes or life skills training; 

(2) participating in a certified alcohol or drug addiction program; 

(3) in the case of a homeless benefit group, finding a home; 

(4) in the case of a participant who is a victim of domestic violence residing in a domestic 
violence shelter or receiving counseling or treatment or participating in criminal justice activities 
directed at prosecuting the domestic violence perpetrator for no longer than twenty-four weeks; and 

(5) in the case of a participant who does not speak English, participating in a course in 
English as a second language. 

F. Subject to the availability of funds, the department in cooperation with the workforce solu- 
tions department, Indian affairs department and other appropriate state agencies may develop 
projects to provide for the placement of participants in work activities, including the following: 

(1) participating in unpaid internships with private and government entities; 

(2) refurbishing publicly assisted housing; 

(3) volunteering at a head start program or a school; 

(4) _weatherizing low-income housing; and : 

(5) restoring public sites and buildings, including monuments, parks, fire stations, police 
buildings, jails, libraries, museums, auditoriums, convention halls, hospitals, buildings for admin- 
istrative offices and city halls. 

G. Ifa participant is engaged in full-time vocational education studies or an activity set out 
in Paragraphs (9) through (11) of Subsection A of this section, the participant shall engage in an- 
other work activity at the same time. Additionally, for two-parent families that receive federally 
funded child-care assistance, the participant's spouse shall engage in a work activity set out in 
Paragraphs (1) through (5) or (7) of Subsection A of this section unless the participant suffers from 
a temporary or complete disability that bars the participant from engaging in a work activity or 
the participant is barred from engaging in a work activity because the participant provides sole 
care for a person with.a disability. 

H. A participant engaged in vocational education studies shall make reasonable efforts to ob- 
tain a loan, scholarship, grant or other assistance to pay for costs and tuition, and the department 
shall disregard those amounts in the eligibility determination. 

I. For as long as the described conditions exist, the following are exempt from the work re- 
quirement: 

(1) a participant barred from engaging in a work activity because the participant has a 
temporary or permanent disability; 

(2) a participant over age sixty; 

(3) a participant barred from engaging in a work activity because the participant provides 
the sole care for a person with a disability; 

(4) asingle custodial parent caring for a child less than twelve months old for a lifetime 
total of twelve months; . 

(5) asingle custodial parent caring for a child under six years of age if the parent.is unable 
to obtain child care for one or more of the following reasons: 

(a) unavailability of appropriate child care within a reasonable distance from the par- 
ent's home or work as defined by the children, youth and families department; 

(b) unavailability or unsuitability of informal child care by a relative under other ar- 
rangements as defined by the children, youth and families department; or 

(c) unavailability of appropriate and affordable formal child-care arrangements as 
defined by the children, youth and families department; 

(6) a pregnant woman during her last trimester of pregnancy; 

(7) a participant prevented from working by a temporary emergency or a situation that 
precludes work participation for thirty days or less; 
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(8) a participant who demonstrates by reliable medical, psychological or mental reports, 
court orders or police reports that family violence or threat of family iy ie soidrsarhge: bars the 
participant from employment; and A 

(9) a participant who demonstrates nite cause of the need for xa exemption. 

J. As a condition of the exemptions identified in Subsection I of this section, the department 
may establish participation requirements specific to the participant's condition or circumstances, 
such as substance abuse services, mental health services, domestic violence services, pursuit of 
disability benefits, job readiness or education directly related to employment. The activities are es- 
tablished to improve the participant's capacity to improve income and strengthen family support. 


History: Laws 1998, ch. 8, § 5 and Laws 1998, ch. 9, suited to address barriers; changed "post-secondary edu- 


§ 5; 1999, ch. 269, § 1; 2007, ch. 46, § 18; 2007, ch. 350, § _cation" to "vocational education"; and added Subsection J. 
8; 2015, oh. 122, $14. ‘The 1999 amendment, effective June 18, 1999, in- 

‘The 2015 amendment, effective July 1, 2015, replaced serted “including pepe SS at the end of Subsec- 
the term "certificate of general equivalency" with "high tions A(1) and A(2). 


school equivalency credential" and "labor department" 


with "workforce solutions department" in the provision ANNOTATIONS 
relating to work requirements for participants in the New Refusal to comply with regulations terminates 
Mexico Works Act;'in Paragraph (11) of Subsection A, af- eligibility. — Where an applicant for public assistance 


igs Pld | Nag ea elated Ot He eae Bed ie refuses to comply with regulations requiring assignment 
"credential"; in Subsection F, after "cooperation with the" af EDOM, meh aba ray Bet deretpes Se 
deleted "labor" and added "workforce solutions"; and in sas nie hi Ne Seat ar Mf. hag Fe ‘ Y 
cuhenotion G.afkant id 1 ate vial t d "dis- department's refusal to provide such bene ts on that ba- 

UBSRCHION Ly ALOR oDTOVi0Gs 8018. CAE TOR og, DALELEG ns sis isin accordance with applicable law and regulations. 


abled", and after "person" added "with a disability", Melton.v.N.M. Dep't of Hur s 1981-NMCA-130 

The 2007 amendment, effective June 16, 2007, elimi-'” $7 NM dos 687 hod go 
nated the qualifying language in Subsection A relating to Denial of benefits where natural father could pro- 
work experience, job search and job readiness, vocational vide support. — Substantial evidence in the record as a 


education and education directly related to employment; 


hol ted the h ices department's denial 
eliminated the qualifying language in Subsection D relat- Wee SEPP or So A SPCR CS East fob 2 ep 


of aid to families with dependent children benefits where 


ing to readiness for work or receipt:of cash assistance or the natural father could provide support. N.M. Human 
services; changed the list-in Subsection E from temporary Servs. Dep't v: Garcia, 1980-NMSC-025, 94 N.M. 175, 608 
alternative work activities that may be established for no P.2d 151. . 


longer than twelve weeks to work activities that may be ” 


27-2B-5.1. Work activities; workers' compensation coverage. 


A. For the purposes of the Workers' Compensation Act [52-1-1 NMSA 1978]: 

(1) cash assistance and services paid to participants engaged in any work activity de- 
scribed in Section 27-2B-5 NMSA 1978 shall not be considered wages and shall not be deemed to 
create an employer-employee or co- -employer-employee relationship between the participant and 
the state; and 

(2) payment of a wage subsidy to an employer of a participant shall not be deemed to be 
payment of wages by the state and shall not be deemed to create an employer-employee or co- 
employer-employee relationship between the participant and the state. 

B. Workers' compensation claims by participants shall be separately recorded and maintained 
in the calculation of the experience modification factor used to calculate premiums for the partici- 
pating employer so that the experience modification factor attributable to claims by participants 
can be separated from the remainder of the employer's experience modification factor, — 

C. The separately calculated experience modification factor for the first year of employment of 
each participant shall not be considered as part of the experience modification factor of any em- 
ployer. The superintendent of insurance shall promulgate rules to implement this section. 


D. The department shall ensure that participants undergo safety training prior to employ- . 


ment. 


EK. Participants in an unpaid work activity described in Section 27-2B-5 NMSA 1978 shall be 


considered trainees and shall not be eligible for workers’ compensation benefits. 


History: Laws 1999, ch. 181, § 2. ‘Compiler's note. — Sections 27-2B-5.1 and 27-2B- 
. 5,2 NMSA 1978 were enacted as new sections of the New 
Mexico Works Act. 
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27-2B-5.2. Work program; public schools. 


The department and the state department of public education may establish a work program for 
participants to engage in a work activity pursuant to Subsection A of Section 27-2B-5 NMSA 1978 
at public schools. 


History: Laws 1999, ch. 27, § 1. Compiler's note. — Sections 27-2B-5.1 and 27-2B- 
5,2 NMSA 1978 were enacted as new sections of the New 
Mexico Works Act. 


27-2B-6. Durational limits. 


A. Pursuant to the federal act, on or after July 1, 1997 a participant may receive federally 
funded cash assistance or state-funded cash assistance and services pursuant to the New Mexico 
Works Act for up to sixty months. 

B. During a participant's semiannual review, the department shall examine the participant's 
progress to determine if the participant has successfully completed an educational or training 
program or increased the number of hours the participant is working as required by the federal 
act. The department may refer the participant to alternative work activities or provide additional 
services to address barriers to employment facing the participant. 

C. Up to twenty percent of the population of participants may be exempted from the sixty- 
month durational limit set out in Subsection A of this section because of hardship or because those 
participants are battered or subject to extreme cruelty. 

D. For the purposes of this section, a participant has been tae or subjected to extreme cru- 
elty if the participant can demonstrate by reliable medical, psychological or mental reports, court 
orders or police reports that the participant has been subjected to and currently is affected by: 

(1) physical acts that result in physical i injury; 

(2) sexual abuse; 

(3) being forced to engage in nonconsensual sexual acts or activities; 

(4) threats or attempts at physical or sexual abuse; 

(5) mental abuse; or 

(6) neglect or deprivation of medical care except when the deprivation is based by mutual 
consent on religious grounds. 

EK. For the purposes of this section, a hardship exception applies to a person who demonstrates 
through reliable medical, psychological or mental reports, social security administration records, 
court orders, police reports or department records that the person is a person: 

(1) who is barred from engaging in a work activity because the person has a temporary or 
permanent disability; 
(2) who is the sole provider of home care to a family member who is ill or has a disability; 
(3) whose ability to be gainfully employed is affected by domestic violence; 
(4) whose application for supplemental security income is pending in the application or 
appeals process and who: 
(a) meets the criteria of Paragraph (1) of this subsection; or 
(b) was granted a waiver from the work requirement or was granted a limited partici- 
pation requirement pursuant to Paragraph (1) of Subsection I of Section 27-2B-5 NMSA 1978 in 
the last twenty-four months; or 
(5) who otherwise qualifies for a hardship exception as defined by the department. 

F. Pursuant to the federal act, the department shall not count a month of receipt of cash as- 
sistance or services toward the sixty-month durational limit if during the time of receipt the par- 
ticipant: 

(1) ‘was a minor and was not the head of a household or married to the head of a house- 
hold; or 

(2) lived in Indian country, as defined in the federal act, if the most reliable data available 
with respect to the month indicate that at least fifty Rexent of the adults Being! in Indian country 
or in the village were not employed. 
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History: Laws 1998, ch. 8, § 6 and Laws 1998, ch. 9, provided that a hardship exception applies to a person 


§ 6; 2001, ch. 295, § 3; 2001, ch. 326, § 3; 2003, ch. 311, § whose application for supplemental security is pending 

3; 2003, ch. 432, § 3; 2007, ch. 46, § 19; 2007, ch. 350, § 4. or on appeal and who was granted a limited participation 
Cross references, — For the definition of "federal act", requirement. 

see 27-2B-3 NMSA 1978, Laws 2007, ch. 46, § 19, effective June 15, 2007, in Sub- 
2007 Multiple Amendments. — Laws 2007, ch. 46, § section E(1) changed "he is temporarily or. completely. 

19 and Laws 2007, ch. 350, § 4 enacted different amend- disabled" to "the person has a temporary or permanent 

ments to this section that can be reconciled. Pursuant to disability", and in Subsection E(2) changed "an ill or dis- 

12-1-8 NMSA 1978, Laws 2007, ch, 350, § 4, as the act last abled" to "hod is ill or has a disability". 

signed by the governor, is set out above and incorporates The 2003 amendment, effective April 10, 2003, in- 

both amendments, The amendments enacted by Laws serted "or department records" in the undesignated para- 

2007, ch. 46, § 19 and Laws 2007, ch. 350, § 4 are described graph of Subsection E, and added Subparagraph E(4)(a) 

below. To view the session laws in their entirety, see the and (b) and Paragraph E(5), 

2007 session laws on NMOneSource.com. The 2001 amendment, effective, June 15, 2001, in 
Laws 2007, ch. 850, § 4, effective June 15, 2007, pro- Subsection E, inserted "social security administration re- 

vided that.a participant may receive state-funded cash cords" and added Paragraph 4, 


assistance pursuant to the New Mexico Works Act; and 


27-2B-7. Financial standard of need. 


A. The secretary shall adopt a financial standard of need based upon the availability of federal 
and state funds and based upon appropriations by the legislature of the available federal temporary. 
assistance for needy families grant made pursuant to the federal act in the following categories: 

(1) cash assistance; 

(2) child care services; 

(3) other services; and 

(4) administrative costs. . 

The legislature shall determine the actual percentage of each category to be aad wiattallly 
of the federal temporary assistance for needy families grant made pursuant to:the federal act. 
Within the New Mexico works program, the department may provide cash assistance or services to 
specific categories of benefit groups from general funds appropriated to cash assistance or services. 
The department may exclude these funds from temporary assistance for needy families mainte- 
nance of effort. The department shall identify alternative state spending to claim as maintenance 
of effort and make necessary arrangements to allow reporting of that spending. 

B. The following income sources are exempt from the gross income test, the net income test 
and the cash payment calculation: 

(1) medicaid; 

(2) food stamps; 

(3) government-subsidized foster care seats if the child for whom the Bpyrast is re- 
ceived is also'excluded from the benefit group; 

(4) supplemental security income; 

(5) government-subsidized housing or housing payments; 

(6) federally excluded income; 

(7) educational payments made directly to an educational institution; 

(8) government-subsidized child care; 

(9) earned income that belongs to a person seventeen years of age or younger who is not 
the head of household; 

(10) child support passed iHudh to the sewininae by the child support enforcement di- 
vision of the department in the following amounts: 

(a) . fifty dollars ($50.00) per month through December 81, 2008; and 

' (b) no later than January 1, 2009, a minimum of one hundred dollars ($100) for one 
child and two hundred dollars ($200) for two or more children as based on the availability of state 
or federal funds; 

(11). earned income deposited in an individual development account by a member of the 
benefit group or money received as matching funds for allowable uses by the owner of the indi- 
vidual development account pursuant to the Individual Development Account Act [58-30-1 NMSA 
1978]; and 

(12) other income sources as determined by the departments 
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C. . The total countable gross earned and unearned income of the benefit group cannot exceed 
eighty-five percent of the federal poverty guidelines for the size of the benefit group. 

D. For a benefit group to be eligible to participate: 

(1). gross countable income that belongs to the benefit group must not exceed eighty-five 
percent of the federal poverty guidelines for the size of the benefit group; and 

(2) net countable income that belongs to the benefit group must not equal or exceed the 
financial standard of need after applying the disregards set out in Paragraphs (1) through (4) of 
Subsection E of this section. : 

E. Subject to the availability of state and dndivel funds, the sinriitrrstat shall determine the 
cash payment of the benefit group by applying the following disregards to the benefit group's earned 
income and then subtracting that amount from the benefit group's financial standard of need: 

(1) one hundred twenty-five dollars ($125) of monthly earned income and one-half of the 
remainder, or for a two-parent family, two hundred twenty-five sane ($225) of monthly earned 
income and one-half of the remainder for each parent; 

(2) monthly payments made for child care at.a maximum of two hundred dollars ($200) for 
a child under two years of age and at a maximum of one hundred seventy-five dollars ($175) for a 
child two years of age-or older; 

(3) costs of self-employment income; and 

(4) business expenses.. 

I. In addition to the disregards specified in Subsection E of this section, td between June:28, 
2007 and June 30, 2008, or until implementation of the employment retention and advancement 
bonus program described in Subsection G of this section, the department shall apply the following 
income disregards to the benefit group's earned income and then subtract that amount — the 
benefit group's financial standard of need: , 

(1) . for the first two years of receiving cash assistance or services, if a participant. we gle 
over the work requirement rate set by the department pursuant to the New Mexico Works:Act, one 
hundred percent of the income earned by the participant beyond that rate; and 

(2) for the first two years of receiving cash assistance or services, for a two-parent benefit 
group in which one parent works more than thirty-five hours per week and the other works more 
than twenty-four hours per week, one hundred percent of income earned by each participant be- 
yond the work requirement rate set by the department. / 

_ G. No later than July'1, 2008, New Mexico employment incentives shall be: as follows: 

| (1) the department shall implement an employment retention and advancement bonus 
program based on availability of state or federal funds that includes financial incentives to encour- 
age a participant to: 

(a) leave the New Mexico aire program and move into an employment retention 
and advancement bonus incentive program; 

(b) maintain a minimum of thirty hours per week employment; and 

(¢) ‘leave the employment retention and advancement bonus incentive program due to 
increased earnings above the income eligibility standard and continue employment; 

(2) the employment retention and advancement bonus incentive program shall provide a 
cash bonus and employment services toa former participant who, upon application: 

(a) is currently engaged in paid work for a minimum of thirty hours per week; 

(b) has received cash assistance for at least three months and one of the last three 
months; 

(c) has hada Brpas income of less than one hundred fifty percent of the federal pov- 
erty guidelines; and. 

(d) has participated in the employment retention and advancement bonus incentive 
program for no longer than eighteen months; 

(3) for continued eligibility in the employment retention and advancement bonus incen- 
tive program, a participant shall: 

(a) be engaged in paid work for thirty hours per week for at least one of the past three 
months; 

(b) be engaged in paid work for thirty hours per week for at least four of the past six 
months; | 
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(c) have had gross income less than one hundred fifty percent of the federal poverty 


guidelines; and 


(d) have participated in the program no more than eighteen months; 
(4) the department shall provide employment services to assist participants in gaining ac- 
cess to available work supports, maintain employment and advance to saa a a Maing 


and 
(5) the department shall: 


(a) establish the amount of bonus to be paid to participants in as employment reten: 
tion and advancement bonus program based on availability of state and federal funds; 
(b) ‘propose rules to implement the employment retention and advancement bonus 
incentive program of this subsection no later than January 1, 2008; and 
_(c) begin implementation of the employment retention and advancement bonus in- 
centive program of this subsection no later than July 1, 2008. 

H. The department may recover overpayments of cash assistance on a monthly basis not to 
exceed fifteen percent of the financial standard of need applicable to the benefit group. 

I.. Based upon the availability of funds and in accordance with the federal act, the secretary 
may establish a separate temporary assistance for needy families cash assistance program that 
may waive certain New Mexico Works Act requirements due toa specific situation. 

J. Subject to the availability of state and federal funds, the department may limit the 
eligibility of benefit groups that are eligible because a legal guardian is not included in the ben- 


efit group. 


History: Laws 1998, ch. 8, § 7; 1998, ch. 9, § 7; 1999, 


ch, 54, § 1; 2001, ch. 295, § 4; 2001, ch. 326, § 4; 2003, 
ch. 362, § 18; 2006, ch. 96, § 14; 2007, ch. 349, § 14; 
2007, ch. 350, § 5; 2009, ch. 186, § 3. 

Cross references, — For "federal act", see 27-2B-3 
NMSA 1978, 

For the secretary of human services referred to in Sub- 
section A, see 9-8-5 NMSA 1978. 

‘The 2009 amendment, effective June 19, 2009, in Sub- 
section F, after "and between", deleted "the effective date 
of this 2007 act" and added "June 28, 2007"; in Paragraph 


(2) of Subsection F, after "one parent works" deleted "over" 


and added "more than" and after "the other works", deleted 
“over and added "more than"; and added Subsection J, 

Applicability. — Laws 2009, ch. 186, § 7 provided that 
the provisions of Laws 2009, ch. 186 apply beginning Au- 
gust 1, 2009. 

The 2007 amendment, effective June 15, 2007, per- 
mited the department to provide cash assistance or ser- 
vices within the New Mexico works program to specific 
categories of benefit groups and to exclude the funds from 
temporary assistance for needy families; in Paragraph 
(10) of Subsection B, provided for an increase in child 
support no later than January, 2009; eliminated the dis- 
regards in Subsection E for work over the work require- 
ment rate and for a two-parent benefit group; and added 
Subsections F, G and I. 


27-2B-7.1. Repealed. 


Repeals, — Laws 2007, ch. 350, § 11 repealed 27-2B-7.1 
NMSA 1978, as enacted by Laws 2008, ch. 160, § 1, provid- 
ing for the use of head start funds, effective June 15, 2007. 


27-2B-8. Resources. 


The 2006 amendment, effective July 1, 2006, in 
Paragraph (11) of Subsection B, changed "individual de- 
velopment account" to "family opportunity account" and 
changed "Individual Development Account Act" to "Fam- 
ily Opportunity Accounts Act". 

The 2003 amendment, effective July 1, 2003, redes- 
ignated former Paragraph B(11) as Paragraph B(12) and 
added Paragraph B(11). 

The 2001 amendment, effective June 15, 2001, re- 
wrote the section to the extent that a detailed comparison 
was impracticable. 

The 1999 amendment, effective March 17, 1999, in 
Subsection B substituted "Only" for "The cash benefit level 
for", inserted the language beginning "receiving a cash" 
and ending "and who are", and substituted "receive an 
additional housing allowance of fifty dollars ($50.00)" for 
"be increased by one hundred dollars ($100)"; in Subsec- 
tion C substituted "seventeen" for "eighteen" in Paragraph 
(9), added Paragraph (18), redesignated former Paragraph 
(13) as Paragraph (14); in Subsection F added "and then 
subtracting that amount from the benefit group's financial 
standard of need" at the end of the introductory language, 
deleted former Paragraph (5), which read "fifty dollars 
($50.00) of collected child support passed through to the 
participant by the department's child support enforcement 
program; and then subtracting that amount.from the finan- 
cial standard of need"; and made minor stylistic changes. 


For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com. . 


A. Liquid and nonliquid resources owned by the benefit group shall be counted in the eligibility 


determination. 


B. A benefit group may at a maximum own the following resources: 
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(1) two thousand dollars ($2,000) in nonliquid resources; 

(2) one thousand five hundred dollars ($1,500) in liquid resources, excluding funds depos- 
ited in an individual development account established pursuant to the Individual Development 
Account Act or a qualified tuition program, as defined in Section 529 of the Internal Revenue Code 


of 1986; 


(3) the value of the principal residence of the participant; 
(4) the value of burial plots and funeral contracts for family members; and 
(5). the value of work-related equipment up to one thousand dollars ($1,000). 
©. Vehicles owned by the benefit group shall not be considered in the determination of re- 


sources attributed to the benefit group. 


History: Laws 1998, ch. 8, § 8 and Laws 1998, ch. 9, 
§ 8; 2001, ch, 295, § 5; 2001, ch, 326, § 5; 2003, ch. 311, 
§ 4; 2008, ch. 432, § 4; 2006, ch. 96, § 15; 2007, ch. 349, 
§ 15; 2019, ch. 225, § 1. 

Cross references. — For Section 529 of the Internal 
Revenue Code of 1986, see 26 U.S.C. § 529. 

The 2019 amendment, effective January 1, 2020, pro- 
vided that funds in an individual development account 
shall not be considered in eligibility calculations for 
benefits; in Subsection B, in Paragraph B(2), after "liq- 
uid resources,", added "excluding funds deposited in an 
individual development account established pursuant to 
the Individual Development Account Act or a qualified 
tuition program, as defined in Section 529 of the Internal 
Revenue Code of 1986", and deleted former Paragraph 


B(5) and redesignated former Paragraph B(6) as Para- 
graph B(5). 

The 2007 amendment, effective July 1, 2007, changed 
"family opportunity account" to "individual development 
account", 

The 2006 amendment, effective July 1, 2006, in Para- 
graph (5) of Subsection B, changed "individual develop- 
ment account" to "family opportunity account", 

The 2003 amendment, effective April 10, 2003, de- 
leted former Paragraphs B(7) and (8), concerning the 
maximum allowable resources in areas without and with 
public transportation, and added Subsection C. 

The 2001 amendment, effective June 15, 2001, de- 
leted "household group but not by the" preceding "benefit 
group" and deleted "not" following "shall" in Subsection A. 


27-2B-9. Mandatory school attendance. 


If a minor member of a benefit group has three unexcused absences from school during a grading 
period, his parent shall notify the department of the absences within fourteen days. The depart- 
ment may impose a sanction on the benefit group that reduces the cash assistance by the amount 
the minor member would otherwise receive only after the department refers the minor member to 
the appropriate state agency, counselor or community program for appropriate resolution of the 
attendance problem. The department shall not consider participation in cultural and religious ac- 


tivities an unexcused absence, as long as the student has parental consent. 


History: Laws 1998, ch, 8, § 9 and Laws 1998, ch. 
9, § 9. 


Duplicate laws. — Laws 1998, ch. 8, § 9 and Laws 
1998, ch. 9, § 9 enacted identical new sections, 


27-2B-10. Individual development accounts. 


A participant may establish an individual development account pursuant to the Individual De- 


velopment Account Act [58-30-1 NMSA 1978]. 


History: Laws 1998, ch. 8, § 10 and Laws 1998, ch. 
9, § 10; 2003, ch. 362, § 14; 2006, ch. 96, § 16; 2007, ch. 
349, § 16. 

The 2007 amendment, effective July 1, 2007, changes 
the title of the act and changes "family opportunity ac- 
count" to "individual development account". 


27-2B-11. Ineligibility. 


The 2006 amendment, effective July 1, 2006, changes 
"individual development account" to "family opportunity 
account" and "Individual Development Account Act" to 
"Family Opportunity Accounts Act". 

The 2003 amendment, effective July 1, 2003, rewrote 
this section to the extent that a detailed comparison is im- 
practicable, 


A. The following are ineligible to be members of a benefit group: 
(1) an inmate or patient of a nonmedical institution; 
(2) aperson who, in the two years preceding application, assigned or transferred real prop- 


erty unless the person: 


(a) received or receives a reasonable return; 
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(b) attempted to or attempts to receive a reasonable return; or: 

(c) » attempted to or attempts to regain title to the real property; ) 

(3) ‘a minor unmarried parent who has not successfully completed a high school adnédtich 
and who has a child at least twelve weeks of age in the minor unmarried parent's care eigen the 
minor unmarried parent: TO 

(a) participates in educational activities directed toward the. attainment of a high 
school diploma or its equivalent; or 

(b) participates in an alternative Steen or — program ‘that nee been ap- 
proved by the department; b : 

(4) a minor unmarried parent who is not Subir in a place of residence inecdirstenirteld by a 
ps: ia legal guardian or other adult relative unless the department: 

‘(a) refers or locates the minor unmarried parent to a second-chance home, maternity 
home or other appropriate adult- supervised supportive living arrangement, and ye dD into ac- 
count the needs and concerns of the minor unmarried parent; 

(b) determines that the minor unmarried parent has no parent, legal guardian 0 or 
other appropriate adult relative who is living or whose whereabouts are known; | 

~. (¢) determines that a minor unmarried parent is not allowed to live in the home nf a 
living parent, legal guardian or other appropriate adult relative; 

(d) determines that the minor unmarried parent is or has been supa’ to serious 
physical or emotional harm, sexual abuse or exploitation in the home of the parent, legal guardian 
or other appropriate adult relative; 

(e) finds that substantial evidence exists of an act or a failure to act that omasaniee an 
imminent or serious harm to the minor unmarried parent and the child of the minor unmarried 
parent if they live in the same residence with the parent, legal cet or other SE a adult 
relative; or 

(f) determines that it is in the best interest of the unmarried minor parent to waive 
this requirement; 

(5) aminor child who has been absent or is expected to be absent from the home for forty- 
five days; 

(6) a person who does not provide a social aaisty number or who refuses to apply for one; 

(7) ‘a person who is not a resident of New Mexico; ; 

(8) a person who fraudulently misrepresented residency to receive assistance in two or 
more states simultaneously, except that the person shall be ineligible only for ten years; 

(9) aperson who is a fleeing felon or a probation and parole violator; and 

(10) a person concurrently. receiving supplemental security income, tribal temporary as- 
sistance for needy families or bureau of Indian affairs general assistance. 

B. For the purposes of this section, "second-chance home" means an entity that provides a ‘sup- 
portive and supervised living arrangement to a minor unmarried parent where the minor unmar- 
ried. parent is required to learn parenting skills, including child development, family budgeting, 
health and nutrition, and other skills to promote long-term economic independence and the well- 
being of children. 

C. Pursuant. to the authorization provided to the states in the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996, 21 U.S.C. Section 862a(d)(1)(A), New Mexico elects 
to exempt all persons domiciled in the ‘state from application of 21 U.S.C. Section 862a(d)(1)(A) 
concerning the restriction of eligibility for benefits on the basis of a conviction for distribution ofa 
controlled substance. 


History: Laws 1998, ch. 8, § 11 and Laws 1998, ch. for benefits on the basis of a conviction for distribution of 
9, § 11; 2001, ch. 295, § 6; 2001, ch. 326, § 6; 2002, ch. 5, a controlled substance. 
§ 1; 2002, ch. 6, § 1; 2007, ch. 350, § 6. The 2002 amendment, effective May 15, 2002, deleted 

Cross references. — For definition of "federal act", see former Paragraph A(9) and former Subsections B and C, 
27-2B-3 NMSA 1978 and notes thereto, pertaining to persons convicted of a drug-related felony; 

The 2007 amendment, effective June 15, 2007, elimi- added present Subsection C; and redesignated former 
nated ineligibility for failure to assist in establishing pa- Subsection D as present Subsection B. 
ternity or obtaining child support or to assign support The 2001 amendment, effective June 15, 2001, de- 
rights to New Mexico and described the exemption from leted "or adoption subsidies" following "Indian affairs gen- 
application of federal law as the restriction of eligibility eral assistance" in Subsection A(11). 
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ANNOTATIONS The human services department had. the implied 


; alilieas oni? f ; authority to limit the receipt of general assistance to 
Limitation on duration of benefits. — Regulation twelve continuous months by regulation. Howell v. Heim, 


limiting the duration of cash assistance payments to six 1994-NMSC-103. 118 
months was valid. Health & Social Servs. Dep't v. Gar- “bi aacrlag! = PASM carlo ik te 


cia, 1976-NMSC-003, 88 N.M. 640, 545 P.2d 1018, rev'g 
1975-NMCA-090, 88 N.M. 419, #40 P.2d 1038. 


27-2B-12. Services. 


Subject to the availability of federal and state funds, a benefit group that is not receiving cash 
assistance but has an income less than one hundred percent of the federal poverty guidelines may 
be eligible to receive services. 


History: Laws 1998, ch, 8, § 12 and Laws 1998, ch. includes at least one dependent child living with a parent, 
9, § 12; 1999, ch. 273, § 3. legal guardian or relative within the fifth degree of con- 
The 1999 amendment, effective June 18, 1999, sub- sanguinity or a pregnant woman who is". 


stituted "benefit group that is" for "group of people that 


27-2B-13. Fair hearing; review and appeal. 


A. A participant may request a hearing if: 
(1) an application is not acted on within a reasonable bhi after the filing of the application; 
(2) an application is denied in whole or in part; or 
(3) the cash assistance or services are modified, terminated or not sented 

B. The department shall notify the participant of his rights under this section. 

C. The department shall by rule establish procedures for the filing of a request for a hearing 
and the time limits within which a request may be filed; provided, however, that the department 
may grant: reasonable extensions of the time limits. If the request is filed in a timely manner, cash 
assistance and services shall be provided until the appeal is resolved. If the request is not filed 
within the specified time for appeal or within whatever extension the department may grant, the 
department action shall be final. Upon receipt of a timely request, the department shall give the 
participant reasonable notice of an opportunity for a fair hearing in accordance with the rules of 
the department. 

D. The hearing shall be conducted by a hearing officer designated by the director. The powers of 
the hearing officer shall include administering oaths or affirmations to witnesses called to testify, 
taking testimony, examining witnesses, admitting or excluding evidence and reopening a hearing 
to receive additional evidence. The technical rules of evidence and the rules of civil procedure shall 
not apply. The hearing shall be conducted so that the contentions or defenses of each party to the 
hearing are amply and fairly presented. Hither party may be represented by counsel or other rep- 
resentative of his designation, and he or his representative may conduct cross-examination. Oral 
or documentary evidence may be received but the hearing officer may exclude irrelevant, immate- 
rial or unduly repetitious evidence. . 

EK, The director shall review the record of the proceedings and shall make his deviation on the 
record. The participant or his representative shall be notified in writing of the director's decision 
and the reasons for the decision. The written notice shall inform the participant of his right to ju- 
dicial review. The department shall be responsible for ensuring that the decision is enforced. 

F. Within thirty days after receiving written notice of the decision of the director, a participant 
may file a notice of appeal with the court of appeals together with a copy of the notice of the deci- 
sion. The clerk of the court shall transmit a copy of the notice of appeal to the director. 

G. The filing of a notice of appeal shall not stay the enforcement of the decision of the director, 
but the department may grant, or the court upon motion and good cause shown may order, a stay. 

H. Within twenty days after receipt of the notice of appeal, the department shall file with the 
clerk of the court three copies and mimnian to the appellant one copy of the written transcript of the 
record of the proceedings. 

I. If, before the date set for raat application is made to the court for leave to present ad- 
ditional evidence and the court is satisfied that the additional evidence is material and there was 


489 


© 2022 State of New Mexico. New Mexi¢o Compilation Commission. All rights reserved. 


27-2B-14 PUBLIC ASSISTANCE | 27-2B-14 


good reason for not presenting it in the hearing, the court may order the additional evidence taken 
before the department. If the application to present additional evidence is, filed by the department 
and is approved by the court, the department's decision that is being appealed shall be stayed. The 
director may modify his findings and decision by reason of the additional evidence and shall file 
with the court a transcript of the additional-evidence together with anyemodified or new findings 
or decision. 
J. The review of the court shall be made upon the decision and the record of the proceedings. 
K. The court shall set aside a decision and order of the director only if found to be: 
(1) arbitrary, capricious or an abuse of discretion; | 
(2) not supported by substantial evidence in the record as a whole; or 
(3) otherwise not in accordance with law. : 
L. The department shall not authorize or allow expenditures for the affected programs in ex- 
cess of the amounts previously appropriated by the legislature. 


History: Laws 1998, ch. 8, § 13 and Laws 1998, ch. Duplicate laws. — Laws 1998, ch. 8, § 13 and Laws 
9,§ 18. 1998, ch. 9, § 13 enacted identical new sections. 


27-2B-14. Sanctions. 


A. The department shall sanction a member of a benefit group for user bili with work 
requirements or child support requirements. 

B. The sanction shall be applied at the following levels: 

(1) twenty-five percent reduction of cash assistance for the first occurrence of noncompli- 
ance; 
(2) fifty percent dedarediibn of cash assistance for the second occurrence of aqahomifiliaies 
and | . Ode 
(3). termination of'cash assistance and ineligibility to reapply for six months for the third 
occurrence of noncompliance. 

C. , Prior to imposing the first sanction, if the department determines that a sivticipabite is not 
complying with the work participation requirement or child support requirements, the participant 
shall be required to enter into a conciliation process established by the department to address the 
noncompliance and to identify good cause for noncompliance or barriers to compliance. The concili- 
ation process shall occur only once prior to the imposition of the sanction. The participant shall 
have ten working days from the date a conciliation notice is mailed to contact the department to 
initiate the conciliation process. A participant who fails to initiate the conciliation: process shall 
have a notice of adverse action mailed to him after the tenth working day following ‘the date on 
which the conciliation notice is mailed. Participants who begin but.do not complete the conciliation 
process shall be mailed'a notice of adverse action thirty days from the date the original concilia- 
tion notice was mailed. 

D,. -Reestablishing compliance shall allow full payment to resume. ’ 

E. Noncompliance with reporting requirements may subject.a: participant to other sanctions; 
except that an adult member of the benefit group shall not be sanctioned for the failure of a erfaps 
dent child to attend school. 

F.. Effective October 1, 2001, the department shall not herminate the medicaid penatie off any 
member.of a benefit group due to imposition of a sanction pursuant to the Peageions of tisis sedbiont 


History: Laws 1998, ch. 8, § 14 and Laws 1998, ch. fon’ ‘member of the benefit group" and substituted "'o "or" for 


9, § 14; 2001, ch. 295, § 7; 2001, ch. 326, § 7; 2003, ch, "and" preceding "child. support requirements"; in ati 
811, § 5; 2003, ch. 432, § 5. tion C, inserted “established by the department" and "or 

2003 amendments. — Identical amendments to this barriers to compliance" in the first sentence, deleted the 
section were enacted by Laws 2003, ch. 311, § 5, effec-.. former third sentence concerning failure to participate af- 
tive April 8, 2003, and Laws 2003, ch. 432, § 5, effective ter notice and added. the last two sentences; substituted 
April 10, 2003, that added the exception in Subsection K. "shall" for "will" in Subsection D; deleted former Subsec- 
The section was set out as amended by Laws 2003, ch. tion FE. concerning notice of action; redesignated former 


432, § 5, See 12-1-8 NMSA 1978, Subsection F as E; and added current Subsection, F. 
The 2001 amendment, effective June 15, 2001, in 
Subsection A, substituted "a member of a benefit group" 
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27-2B-15. Medicaid eligibility. 


A. The following are eligible for medicaid: 

(1) a participant who is in transition to self-sufficiency due to employment or child sup- 
port; 

(2) apregnant woman who meets the income and resource requirements for New Mexico's 
aid to families with dependent children as they existed on July 16, 1996; 

(3) a member of a benefit group who is eighteen years of age or younger if the benefit 
group's income is below one hundred eighty-five percent of the federal poverty guidelines; 

(4) a pregnant woman whose income is below one hundred eee percents of the fed- 
eral poverty guidelines; 

(5) participants receiving federal supplemental reat lets income; 

(6) an aged, blind or disabled person in an institution who meets all the ee ee se- 
curity income standards except for income; 

(7) a person who meets all standards for ineetatonat care but is nned for at home and 
meets eligibility standards for medicaid; . 

(8) a qualified medicare beneficiary, qualified disabled working person or specified low- 
income medicare beneficiary;'and |, 

(9) .a foster child in the custody of the state or of an 1 Indian aati tribe or nation who 
meets eligibility standards for medicare. 

B. Effective October 1, 2001, for the medicaid aye designated "JUL medicaid" by the de- 

partment, the income eligibility criteria shall be.the same as the income eligibility criteria set 
forth in the New Mexico Works Act [27-2B- 4 to 27-2B-20 NMSA 1978]. 


Uatiktadva Laws 1998, ch. 8, § 15 and Laws 1998, ch. the former preliminary language as current Subsection A; 
9, § 15; 2001, ch. 295, § 8; 2001, ch. 326, § 8. redesignated the former Subsections B to J as Paragraphs 

2001 amendments. — Identical amendments to this 1 to 9; and added Subsection B. The section was set out 
section were enacted by Laws 2001, ch: 295, § 8 and Laws as amended by Laws 2001, ch, 326; § 8. See 12-1-8 NMSA 
2001, ch. 326, § 8, effective June 15, 2001, that deleted for- 1978. 


mer Subsection A describing a benefit group; redesignated 


27-2B-16. Immigrant eligibility. 


An immigrant may be eligible to receive cash assistance,and services if the immigrant is: 
A. » from one of the classes of immigrants defined .in the federal act who entered the United 
States prior to August 22, 1996; or 
B.._ a qualified immigrant as defined in the federal act who entered the United States after 
August 22, 1996. 


History: Laws 1998, ch. 8, § 16.and Laws 1998, ch. Duplicate laws. — Laws 1998, ch. 8, § 16 and Laws 
9, § 16, 1998, ch. 9, § 16 enacted identical new sections. 

Cross references. — For Pon of "federal act", see 
27-2B-3 NMSA 1978. 


27-2B-17. Records; confidentiality. 


A. Pursuant'to the federal act, the department shall establish and enforce rules governing the 
custody, use and preservation of the records, papers, files and communications to restrict the use 
or disclosure of information contained in those documents concerning participants. : 

B. Itis unlawful for a person, body, association, firm, corporation or other agency outside the de- 
partment to solicit, disclose, receive or make use of or authorize, knowingly permit, participate in or 
acquiesce in the use of a name or list of names of participants for commercial or political purposes. 

C. A person, body, association, firm, corporation or other agency that willfully or knowingly vio- 
lates a provision of this section is guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not less than twenty-five dollars ($25.00) nor more than one thousand dollars ($1,000) 
or by imprisonment in the county jail for a definite term not to exceed sixty days or both. 
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History: Laws 1998, ch. 8, § 17 and Laws 1998, ch. Duplicate laws. — Laws 1998, ch. 8, § 17 and Laws 
9,§17. 1998, ch. 9, § 17 enacted identical new sections. 

Cross references, — For meaning of "federal act", see 
27-2B-3 NMSA 1978. 


27-2B-18. Certification. 


The governor shall make the certifications mandated by the federal act. 


History: Laws 1998, ch, 8, § 18 and Laws 1998, ch. Duplicate laws. — Laws 1998, ch, 8, § 18 and Laws 
9,§ 18. 1998, ch. 9, § 18 enacted identical new sections. 

Cross references, — For meaning of "federal act", see - 
27-2B-3 NMSA 1978. 


27-2B-19. Subsidized employment. 


A. The department may administer a wage subsidy program based on availability of federal 
and state funds. 
B. The wage subsidy program shall include the following requirements: 

(1) participating employers shall hire participants who receive cash assistance for subsi- 
dized job slots that are full time and that offer a reasonable possibility of unsubsidized employ- 
ment after the subsidy period; 

(2) participating employers shall receive a subsidy for up to twelve months; 

(8) subsidized employees shall not be required to work in excess of forty hours per week; 

(4) subsidized employees shall be paid a wage that is substantially like the wage paid for 
similar jobs with the employer with appropriate adjustments for experience and training but not 
less than the federal minimum hourly wage; 

(5) subsidized employment does not impair an existing contract or collective bargaining 
agreement; 

(6) subsidized employment does not displace currently employed workers or fill positions 
that are vacant due to a layoff; 

(7) wage subsidy employers shall: 

(a) maintain health, safety and working conditions at or above levels dBhornilea ac- 
ceptable in the industry and not less than those of comparable jobs offered by the employer; - 

(b) provide on-the-job training necessary for subsidized employees to perform their 
duties; 
(c) sign an agreement for each placement outlining the specific job offered to a subsi- 
dized employee and agree to abide by all of the requirements of the program; 

(d) provide workers' compensation coverage for each subsidized employee; and 

(e) provide the subsidized employee with benefits equal to those for new employees or 
as required by state and federal law, whichever is greater; 

(8) the department. shall determine whether a participant is eligible to be a subsidized 
employee by establishing: 

(a) that the participant has sufficient work experience to obtain unsubsidized em- 

ployment; | 
(b) . that the participant has completed an employment preparation program; or © 
(c) that the department or participant may benefit from this employment strategy; 

(9) a disregard of income earned by the subsidized employee in the subsidized job shall be 
applied in the eligibility determination for services; 

(10) the department shall suspend regular payments. of cash assistance to the benefit 
group for the calendar month in which an employer makes the first subsidized wage payment toa 
subsidized employee who is otherwise eligible for cash assistance and food stamps; 

(11) the department shall pay employers each month, from cash assistance; 

(12) asubsidized employee shall be eligible for supplemental payments if the net monthly 
full-time wage paid to the subsidized employee is.less than the monthly total of the cash assistance 
the participant is eligible to receive. The department shall authorize issuance of a supplemental 
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cash payment to compensate for the deficit. To determine if a deficit exists, the department shall 
adopt an equivalency scale that is adjustable to household size and other factors; and 
(13) the department shall determine monthly and pay in advance supplemental payments 
to eligible subsidized employees. In calculating the payment, the department shall assume that the 
subsidized employee will work forty hours per week during the month unless an employer provides 
information that the number of hours to be worked by the subsidized employee will be reduced. 
C. For the purposes of this section, "benefits" includes health care coverage, paid sick leave and 


holiday and vacation pay. 


D. For the purposes of this section, "subsidized employee" means a Eppa éipant engaged in a 


subsidized employment activity. 


E. For the purposes of this section, "net monthly full-time wage" means a subsidized employ- 


ee's wages after the required payroll deductions. 


History: Laws 1998, ch. 8, § 19 and Laws 1998, ch. 
9, § 19; 2007, ch. 350, § 7. 

Duplicate laws. — Laws 1998, ch. 8, § 19 and Laws 
1998, ch. 9, § 19 enacted identical new sections. 

The 2007 amendment, effective June 15, 2007, 
changed the program from a "pilot project" to a wage 


27-2B-20. Repealed. 


Repeals, — Laws 1999, ch. 151 § 1 repealed 27-2B-20 
NMSA 1978, as enacted by Laws 1998, ch. 8, § 20 and 
Laws 1998, ch. 9, § 20, relating to child support trusts, 


subsidy program based on availability of federal and state 
funds and extended the time participating employers. may 
receive a subsidy from six to twelve months; and elimi- 
nated provisions relating to food stamps and the exten- 
sion of the subsidy for employers operating in areas that 
have a higher unemployment rate than the state average. 


effective June 18, 1999. For provisions of former section, 
see the 1998 NMSA 1978 on NMOneSource.com. 


ARTICLE 2C 
Pharmaceutical Supplemental Rebate 
Sec. ) Sec, : 
27-2C-1. Short title. 27-2C-5. Reporting. 


C-1 

C-2. Definitions. 

27-2C-3. Medicaid formulary for prescription drugs. 
C-4. Negotiated drug discounts and rebates. 


27-2C-1. Short title. 


5 

6. Coordination with other programs. 
27-2C-7. Rulemaking. 

8. Waivers. 


This act [27-2C-1 to 27-2C-8 NMSA 1978] may be cited as the "Pharmaceutical Supplemental 


Rebate Act". 


History: Laws 2002, ch. 105, § 1. 


27-2C- 2. Definitions. 


Effective dates. — Laws 2002, ch. 105, § 9 made the 
act effective July 1, 2002, 


As used in the Pharmaceutical Supplemental Rebate Act: 

A. "department" means the human services department; 

B. “labeler” means a person that receives prescription drugs from a manufacturer or whole- 
saler and repackages those drugs for later retail sale, and that has a labeler code from the federal 


food and drug administration; 


C. "manufacturer" means a manufacturer of prescription drugs as defined in 42 U.S.C. 1396r- 
8(k)(5), including a subsidiary or affiliate of a manufacturer; 
D. "medicaid" means the joint federal-state health coverage program pursuant to Title 19 or 


Title 21 of the federal Social Security Act; 


E. "participating retail pharmacy" means a retail pharmacy or other business licensed to dis- 
pense prescription drugs that participates in the state medicaid program; 
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F. "secretary" means the secretary of human services; and 
G. "wholesaler" means a business licensed to distribute righ bhstighh: stp in the state, 


History: Laws 2002, ch. 105, § 2: . Cross references. — For Titles XIX and XXI of the So- 
Effective dates. — Laws 2002, ch, 105, § 9 made. the ,; mal Security Act, see 42 U.S.C,S. §§ 1396 et seq. and 1397 
act effective July 1, 2002. et seq., respectively. 


27-2C-3. Medicaid formulary for prescription drugs. 


A. The department shall develop or implement a formulary or preferred drug list, taking into 
consideration the clinical efficacy, safety and.cost effectiveness of a product. 

B. The department shall ensure that the administration or delivery of health care services and 
products under the medicaid program includes a formulary that will provide medically appropri- 
ate drug therapies for patients. 

C. The department shall require a prior authorization before a drug not listed on the fiiedichid 
program formulary may be dispensed unless otherwise provided pursuant to Subsection C of Sec- 
tion 27-2C-4 NMSA 1978. 

D. The department shall ensure that atypical antipsychotic medications are available in the 
same manner as conventional antipsychotic medications for medicaid patients for the treatment 
of severe mental illnesses that are listed in a current national diagnostic and statistical manual of 
mental disorders published by a national psychiatric association, including schizophrenia, clinical 
depression, bipolar disorder, anxiety-panic attack disorder and obsessive compulsive disorder. 


History: Laws 2002, ch. 105, § 3; 2003, ch. 344, § 1; The 2003 amendment, effective June 20, 2003, added 
Subsection D. 


27-2C-4, Negotiated drug discounts and rebates. 


A. The secretary shall negotiate discount prices or rebates for prescription drugs from drug 
manufacturers and labelers that include supplemental rebates for the medicaid program over and 
above those required under 42 U.S.C. 1396r-8. 

B. In negotiating rebate terms, the secretary shall consider the rebate calculated under the med- 
icaid rebate program pursuant to 42 U.S.C. 1396r-8, the price provided toeligible entities under 42 
U.S.C. 256b and other available information on prescription drug prices, discounts and rebates. 

C. The secretary shall prompt a review of whether to place a manufacturer's or labeler’ s prod- 
ucts on the prior authorization list for the medicaid program if: 

(1), the secretary.and:a drug manufacturer or labeler fail to reach agreement on the terms 
of a supplemental medicaid rebate or discount; and 

(2) the discounts or rebates offered by the manufacturer or labeler are not as favorable to 
the state as the prices provided to eligible entities under 42 U.S.C. 256b. 

D. Any prior authorization shall meet the requirements of 42 U.S.C. 1396r-8(d)(5) and be done 
in accordance with the Public Assistance Act [27-2-1 NMSA 1978] or department rules. 

EK. The names of manufacturers and labelers that do not enter into rebate agreements are 
public information, and the department shall release this information to the public and actively 
distribute it to physicians, pharmacists and other health care profeeionals: 


History: Laws 2002, ch. 105, § 4. : Effective Eprten _— pedi 2002, ch. 105, § 9) reser the 
act effective July 1, 2002. 


27-2C-5. Reporting. 
The department shall report the savings from the pharmaceutical supplemental rebates for the 


preceding fiscal year to the legislative health and human services committee by November 1 of 
each year. 


ho | 
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History: Laws 2002, ch. 105, § 5. Effective dates. — Laws 2002, ch. 105, § 9 made the 
act effective July 1, 2002. 


27-2C-6. Coordination with other programs. 


When the secretary finds that it is beneficial to the medicaid program and another state pro- 
gram to combine drug pricing negotiations to maximize drug rebates, the secretary may do so. 


History: Laws 2002, ch. 105, § 6. Effective dates. — Laws 2002, ch. 105, § 9 made the 
act effective July 1, 2002. 


27-2C-7. Rulemaking. 


The department shall adopt rules to implement the prowisicns of the Pbexmaceiitieet Supple- 
mental Rebate Act [27-2C-1 NMSA 1978]. 


History: Laws 2002, ch. 105, § 7. Effective dates. — Laws 2002, ch. 105, § 9 made the 
_act effective July 1, 2002. 


27-2C-8. Waivers. 


The department shall seek any waivers of federal law or rule necessary to implement the provi- 
sions of the Pharmaceutical Supplemental Rebate Act [27-2C-1 NMSA 1978]. 


History: Laws 2002, ch. 105, § 8. Effective dates. — Laws 2002, ch, 105, § 9 made the 
act effective July 1, 2002. 
Education Works 
Sec. Sec. 
27-2D-1. Short title. 27-2D-5,. Financial standard of need. 
27-2D-2. Definitions. 27-2D-6. Resources. 
27-2D-3, Application; resource planning session; individ- 27-2D-7. Ineligibility. 
ual education plan; review periods. 27-2D-8. Fair hearing; review and appeal. 
27-2D-4. Education works program; eligibility; restric- 27-2D-9. Satisfactory participation. 


tions; requirements. 


27-2D-1. Short title. 
Chapter 27, Article 2D NMSA 1978 may be cited as the "Education Works Act". 


History: Laws 2003, ch. 317, § 1; 2009, ch. 186, § 4. Applicability. — Laws 2009, ch. 186, § 7 provided that 
The 2009 amendment, effective June 19, 2009, the provisions of Laws 2009, ch. 186 apply beginning Au- 
changed the reference to the act to the chapter and article gust 1, 2009. 
of NMSA 1978. 


27-2D-2. Definitions. 


As used in the Education Works Act: 

A. "applicant" means a person applying for cash assistance on behalf of a benefit group; 

B. "benefit group" means a pregnant woman or a group of people that includes a dependent 
child, all of that dependent child's full, half, step- or adopted siblings living with the dependent 
child's parent or relative within the fifth degree of consanguinity and the parent with whom the 
children live; 
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C. "cash assistance" means cash payments distributed by the department pursuant to the Ed- 
ucation Works Act; 

D. "department" means the human services department; 

E. "dependent child" means a natural, adopted step-child or ward. who is; 

(1) seventeen years of age or younger; 

(2) eighteen years of age and is enrolled in high school; or 

(3) between eighteen and twenty-two years of age and is receiving special icieistta ser- 
vices regulated by the public education department; 

‘F. "director" means the director of the income support division of the department; 

G. "earned income" means cash or payment in kind that is received as wages from employ- 
ment or payment in lieu of wages; and earnings from self-employment or earnings acquired from 
the direct provision of services, goods or property, production of goods, management of property or 
supervision of services; 

H. "education works program" means the cash assistance, activities and services mei bi toa 
recipient pursuant to the Education Works Act; 

I. "federal act" means the federal Social Security Act and rules ae pursuant to the 
Social Security Act; 

J. "federal poverty guidelines" means the level of income defining poverty by family size abt 
lished annually in the federal register by the United States department of health and human 
services; 

K. ‘parent’ means natural parent, adoptive eo or stepparent; 

L. “person” means an individual; 

M. "recipient" means a person who receives cash assistance or services or a member of a ben- 
efit group who has reached the age of majority; 

N. "secretary" means the secretary of human services; 

O. "services" means child-care assistance; payment for education- or Eileen related 
transportation costs; job search assistance; employment counseling; employment, education and 
job training placement; an annual payment for education-related costs; case management; or other 
activities whose purpose is to assist transition into employment; 

P. "unearned income" means old age, survivors and disability insurance; railroad retirement 
benefits; veterans administration compensation or pension; military retirement; pensions, annui- 
ties and retirement benefits; lodge or fraternal benefits; shared shelter payments; settlement pay- 
ments; individual Indian money; child support; unemployment compensation benefits; union ben- 
efits paid in cash; gifts and contributions; and real property income; and 

Q. "vehicle" means a conveyance for the transporting of persons to or from employment or Bau 
cation for the activities of daily living or for the transportation of goods; "vehicle" does not include 
boats, trailers or mobile homes used as a principal place of residence. — 


History: Laws 2008, ch. 317, § 2; 2007, ch. 350, § 8; 
2009, ch. 186, § 5. 

Cross references. — For provisions regarding the hu- 
man services department, see Chapter 9, Article 8. 

For the Social Security Act, see 42 U.S.C. § 301 et seq. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section K, deleted "or legal guardian". 

Applicability. — Laws 2009, ch. 186, § 7 provided that 


The 2007 amendment, effective June 15, 2007, added 
the definition of "applicant" in Subsection A and revised 
the definition of "cash assistance" to eliminate the qualifi- 
cation in the definition of "cash payment” that payments 
be funded by maintenance of effort funds appropriated in 
compliance.with the Personal: Responsibility and Work 
Opportunity Act of 1996, Title 42 of the U.S. Code. 


the provisions of Laws 2009, ch. 186 apply beginning Au- 
gust 1, 2009. 


27-2D-3. Application; resource planning session; individual education 
plan; review periods. 


A. Application for cash assistance or services shall be made to the department. The application 
shall be in writing or reduced to writing in the manner and on the form prescribed by the depart- 
ment. The application shall be made under oath by an applicant with whom a dependent child 
resides and shall contain a statement of the age of the child, residence, a complete statement of the 
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amount of property in which the applicant has an interest, a statement of all income that the ap- 
plicant and other benefit group members have at the time of the filing of the application and other 
information required by the department. 

B. The department shall assist:applicants in completing the application for'cash assistance or 
services and shall evaluate applicants to determine all department programs for which the appli- 
cant may be eligible. The department shall process all expedited food stamp applications within 
two business days of submission, and the department shall deliver expedited food stamps to eli- 
gible applicants within seven days of the application. 

C. At the time of application for cash assistance and services, an avolicuat shall identify every- 
one who is'to be counted in the benefit group. Once an application is ‘approved, the recipient shall 
advise the department if there are any changes in the membership of the benefit group. 

D. No later than thirty days after an application is filed, the department shall make referrals 
and act on the application. 

K. No later than five days after an application is approved, the department shall provide reim- 
bursement for child.care. 

F. Whenever the department receives an’ application for assistance, a verification and record of 
the applicant's circumstances shall promptly be made to ascertain the facts supporting the appli- 
cation and to obtain other information required by the department. The.verification may include 
a visit to the home of the applicant, as long as the department gives adequate prior notice of the 
visit to the applicant. 

G. The department shall work with the recipient to develop an individual educational plan that: 

(1) sets forth the educational goal for the recipient, identifies barriers to that goal and 
identifies the steps to be taken by: the recipient to achieve that goal; ; 

(2) describes the services the department may provide so that the recipient may complete 
the recipient's educational goal; and 

(3) provides for meetings with the recipient every six months or at the end of each aca- 
demic term to review the eligibility of the benefit group and to review and revise the recipient's 
individual education plan. 

H. The recipient and the department shall sign the recipient's individual, education plan. The 
department shall: 

(1) not allow a recipient to decline to participate in developing an Micbmiae education plan; 
(2) not waive the requirement that a recipient develop an individual education plan; and 
(3) emphasize the importance of the individual education plan to the recipient. 


History: Laws 2003, ch. 317, § 3; 2007, ch. 350, § 9. The 2007 amendment, effective June 15, 2007, revised 


Cross references, — For provisions regarding the hu- Subsection B to extend the expedited food stamp applica- 


man services department, see Chapter 9, Article 8. ; tions from 24 hours to two business days. 
For the Social Security Act, see 42 U.S.C. § 301 et seq. LOMSBaLIG 


27-2D-4. Education works program; eligibility restrictions; 
requirements. 


A. A person is eligible to receive education works services or cash assistance if the person dem- 
onstrates that: 

(1) the person has been accepted or has been determined to be eligible to enroll i in a two- or 
four-year post-secondary or graduate or post- “graduate degree program; and 

(2) the degree the person will receive will i increase the person's ability to engage in full- 
time paid employment. 

-B. A recipient shall not receive cash assistance funded by the temporary assistance for needy 
families block grant during the period in which the recipient 1 is receiving cash assistance pursuant 
to the Education Works Act. 

C. A recipient shall apply for all financial aid available from the post-secondary, graduate or 
post-graduate educational institution that the recipient attends. | 

D. During the twenty-four months of participation in the education works program, a recipi- 
ent shall engage in at least twenty hours per week of class time, studying, work, work-study or 
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volunteering. The department shall assume that a recipient spends one and one-half hours siaidlys 
ing for every hour of class time. 

E. A recipient may participate in the education works program for no more than hapthakpetaia 
months, except that a recipient may participate in the education works program for one additional 
academic term following the twenty-four-month participation limit, or for two additional academic 
terms following the twenty-four-month participation limit at the discretion of the director, if doing 
so will result in the recipient earning a degree. 

F. The number of recipients enrolled in the education works program is limited to the number 
of recipients who can be served by the funds available. 

G. For purposes of this section, "work" means work-study, training-related practicums, intern- 


ships, paid employment, volunteering or any other activity approved by the department. 


History: Laws 2008, ch. 317, § 4; 2005, ch. 265, § 1; 
2006, ch. 84, § 1. 

The 2006 amendment, effective May 17, 2006, de- 
leted Paragraph (1) of Subsection A, which provided that 
a person must demonstrate at the time of application 
the person does not have a bachelor's degree; provided 
in Paragraph (1) (formerly Paragraph (2)) of Subsection 
A that the person has been accepted or is eligible to en- 
roll in a graduate or post-graduate program; provided in 


Subsection C that a recipient shall apply for aid from the 
graduate or post-graduate institution; and deleted from 
Subsection G the requirement that a recipient may earn 
only one degree through the education works program. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection E that a recipient may participate in 
the education works program for two additional academic 
terms following the twenty-four month Fee ie limit 
at the discretion of the director. 


27-2D-5. Financial standard of need. 


A. The secretary shall adopt a financial standard of need based upon the availability of state 
funds. 
B. The following income sources are exempt from the gross income test, the net income ‘test 
and the cash payment calculation: . 
(1) medicaid; 
(2) food stamps; 
(3) government-subsidized foster care payments if the child for whom the payment is re- 
ceived is also excluded from the benefit group; 
(4) supplemental security income; 
(5) government-subsidized housing or housing payments; 
(6) federally excluded income; 
(7) educational payments made directly to an educational saattution: 
(8)- government-subsidized child care; 
(9) earned income that belongs to a person seventeen years of age or younger who is not 
the head of household; 
(10) child support passed through to the participant by the child support enforcement di- 
vision of the department in the following amounts: 
(a) fifty dollars ($50.00) per month through December 31, 2008; and 
(b) no later than January 1, 2009, a minimum of one hundred dollars ($100) for one 
child and two hundred dollars ($200) for two or more children as based on availability of state and 
federal funds; and 
(11) other income sources as determined by the department. 
C. The total countable gross earned and unearned income of the benefit group shall not exceed 
eighty-five percent of the federal poverty guidelines for the size of the benefit group. 
D. Fora benefit group to be eligible to participate: 
(1) earned and unearned income that belongs to the benefit group shall not exceed eighty- 
five percent of the federal poverty guidelines for the size of the benefit group; and 
(2) earned and unearned income that belongs to the benefit group shall not equal or ex- 
ceed the financial standard of need after applying the disregards set out in Paragraphs (1) through 
(4) of Subsection E of this section. . 
E. Subject to the availability of state funds, the department shall determine the cash payment 
of the benefit group by applying the following disregards to the benefit group's earned income and 
then subtracting that amount from the benefit group's financial standard of need: 
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(1) one hundred twenty-five dollars ($125) of monthly earned income and one-half of the 
remainder, or for a two-parent family, two hundred twenty-five dollars ($225) of monthly earned 
income and one-half of the remainder for each parent; 

(2) monthly payments made for child care at a maximum of two hundred dollars ($200) 
for a child under two years of age and a maximum of one hundred seventy-five dollars ($175) for a 
child two years of age or older; 

(3) costs of self-employment income; and 

(4) business expenses. 

F. In addition to the disregards specified in Subsection E of this section, and between June 28, 
2007 and June 30, 2008, or until implementation of the employment retention and advancement 
bonus program in the New Mexico Works Act [27-2B-1 NMSA 1978], the department shall ap- 
ply the following income disregards to the benefit group's earned income and then subtract that 
amount from the benefit group's financial standard of need: 

“(1) for the first two years of receiving cash assistance or services, if a participant works 
over the work requirement rate set by the department pursuant to the New Mexico Works Act, one 
hundred percent of the income earned by the participant beyond that rate; and 

(2) for the first two years of receiving cash assistance or services, for a two-parent benefit 
group in which one parent works more than thirty-five hours per week and the other works more 
than twenty-four hours per week, one hundred percent of income earned by each participant be- 
yond the work requirement rate set by the department. 

G. The department may recover overpayments of cash assistance on a monthly basis not to 
exceed fifteen percent of the financial standard of need applicable to the benefit group. 

H. Subject to the availability of state and federal funds, the department may limit the eligibil- 
ity of benefit groups that are eligible because a legal guardian is not included in the benefit group. 


History: Laws 2003, ch. 317, § 5; 2007, ch. 350, § 10; Applicability. — Laws 2009, ch. 186, § 7 provided that 
2009, ch. 186, § 6. the provisions of Laws 2009, ch. 186 apply beginning Au- 
The 2009 amendment, effective June 19, 2009, in Sub- gust 1, 2009. 
section F, after "and between", deleted "the effective date The 2007 amendment, effective June 15, 2007, 
of this 2007 act" and added "June 28, 2007"; in Paragraph amended Paragraph (10) of Subsection B; eliminated the 
(2) of Subsection F, after "one parent works" deleted "over" disregards in Subsection E for work over the work re- 
and added "more than" and after "the other works", de- quirement rate and for a two-parent benefit group; and 
leted "over" and added "more than"; and added Subsec- added Subsection F. 
tion H. 


27-2D-6. Resources: 


A. Liquid and nonliquid resources owned by the benefit group shall be counted in the eligibility 
determination. 
B. A benefit group may at a maximum own the following resources: 

(1) two thousand dollars ($2,000) in nonliquid resources; 

(2) one thousand five hundred dollars ($1,500) in liquid resources, excluding funds depos- 
ited in an individual development account established pursuant to the Individual Development 
Account Act or a qualified tuition program, as defined in Section 529 of the Internal Revenue Code 
of 1986; 

(3) the value of the principal residence of the participant; 

(4) the value of burial plots and funeral contracts for family members; and 

(5) the value of work-related equipment up to one thousand dollars ($1,000). 

C. Vehicles owned by the benefit group shall not be considered in the determination of re- 
sources attributed to the benefit group. 


History: Laws 2008, ch. 317, § 6; 2006, ch. 96, § 17; benefits; in Subsection B, in Paragraph B(2), after "liquid 
2007, ch. 349, § 17; 2019, ch. 225, § 2. resources,", added "excluding funds deposited in an indi- 
Cross references. — For Section 529 of the Internal vidual development account established pursuant to the 
Revenue Code of 1986, see 26 U.S.C. § 529. Individual Development Account Act or a qualified tuition 
The 2019 amendment, effective January 1, 2020, program, as defined in Section 529 of the Internal Revenue 
provided that funds in an individual development ac- Code of 1986", and deleted former Paragraph B(5) and re- 
count shall not be considered in eligibility calculations for designated former Paragraph B(6) as Paragraph B(5). 
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The 2007 amendment, effective July 1,2007,changed’ . The 2006 amendment, effective July 1, 2006, in Para- 
"family opportunity account" to "individual development. .; graph (5) of Subsection B, changed "individual develop- 
account", ment account" to to “family opportunity BeCOuAL 


27-2D-7. Ineligibility. 


A. The following are ineligible to be members of a benefit group: 
(1) aninmate or patient of a nonmedical institution; 
(2) .a person who, in the two years preceding application, assigned or; transferred real prop- 
erty unless he; 

(a), received or receives a reasonable return; 

_ (b). attempted to.or attempts, to receive a reasonable tcc or 

(c) attempted to or attempts to regain title to the real property; 

(3) aminor unmarried parent who has not successfully completed a high school education 
and who has a child at least twelve weeks of age in his care unless the minor unmarried parent: , 

(a) participates in educational activities directed.toward the attainment of.a high 
school diploma or its equivalent; or 

(b) participates in an alternative educational or training program that has been ap- 
proved by the department, 

(4) aminor unmarried parent who is not residing in a place of residence maintained. by. his 
parent, legal guardian or other adult relative unless the department: 

(a) refers or locates the minor unmarried parent to a second- chance home, mtr ee 
home or other appropriate adult-supervised supportive living arrangement and takes into account 
the needs and concerns of the minor unmarried parent; 

(b) determines that the minor unmarried parent has no parent, legal guardian or 
other appropriate adult relative who is living or whose whereabouts.are known; 

(c) determines that a minor unmarried parent is not allowed to Bives 4 in: the home of’ a 
feice parent, legal guardian or other appropriate adult relative; 

(d) determines that the minor unmarried parent is or has been subjected to serious 
physical or emotional harm, sexual abuse or exploitation in the home of ahs parent, Bi guardian 
or other appropriate adult relative; | 

(e) finds that substantial evidence exists of an act or a failure to act that presents an 
imminent or serious harm to the minor unmarried parent and the child of the minor unmarried 
parent if they live in the same residence with the parent, legal guardian or other appropriate adult 
relative; or 

(f) determines that it is in the best interest of the unmarried minor parent to waive 
this requirement; 

(5) a minor child who has been absent or is expected to be absent from the home for forty- 
five days; 

(6) aperson who does not provide a social security number or who refuses to apply for one; 

(7) aperson who is not a resident of New Mexico; 

(8) ‘a person who fraudulently misrepresented residency to receive assistance in two. or 
more states simultaneously, except that the person shall be ineligible only for ten years; — 

(9) a person who is a fleeing felon or a probation and parole violator; Str 

(10) a person concurrently receiving supplemental security income, tribal temporary as- 
sistance for needy families or bureau of Indian affairs general assistance; and 

(11) unless he demonstrates good cause, a parent who does not assist the department in 
establishing paternity or obtaining child support or who does not assign support rights to New 
Mexico as required pursuant to the federal act. 

B. For the purposes of this section, "second-chance home" means an entity that provides a sup- 
portive and supervised living arrangement to a minor unmarried parent where the minor unmar- 
ried parent is required to learn parenting skills, including child development, family budgeting, 
health and nutrition and other skills to promote long-term economic un aoe Eaten and the well- 
being of children. 
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C. Pursuant to the authorization provided to the states in the Personal Responsibility and 
Work Opportunity Reconciliation Act of 1996, 21 U.S.C. Section 862a(d)(1)(A), New Mexico elects 
to exempt all persons domiciled in the state from application of 21 U.S.C. Section 862a(a). 


History: Laws 20038, ch. 317, § 7. For the Social Security Act, see 42 U\S.C. § 301 et seq. 
Cross references, — For provisions regarding the hu- Emergency clauses. — Laws 2003, ch. 317, § 10 con- 

man services department, see Chapter 9, Article 8. tained an emergency clause and was | approved April 8, 
For the Personal Responsibility and Work Opportunity 2003. 


Act of 1996, see Title 42, 


27-2D-8. Fair hearing; review and appeal. 


A. Arecipient may request a hearing if: 

(1) an application is not acted on within a réduoriablé time after the filing of the applica- 
tion; 

(2) an application is denied in whole or in part; or 

(3) the cash assistance or services are modified, terminated or not provided. 

B. The department shall notify the recipient of his rights under this section. 

C. The department shall by rule establish procedures for the filing of a request for'a hearing 
and the time limits within which a request may be filed; provided, however, that the department 
may grant reasonable extensions of the time limits. If the request is filed in a timely manner, cash 
assistance and services shall be provided until the appeal is resolved. If the request is not filed 
within the specified time for appeal or within whatever extension the department may grant, the 
department action shall be final. Upon receipt of a timely request, the department shall give the 
recipient reasonable notice of an opportunity for a fair hearing in accordance with the rules of the 
department. 

D. The hearing shall be conducted by a hearing officer designated by the director. The powers of 
the hearing officer shall include administering oaths or affirmations to witnesses called to testify, 
taking testimony, examining witnesses, admitting or excluding evidence and reopening a hearing 
to receive additional evidence. The technical rules of evidence and the rules of civil procedure shall 
not apply. The hearing shall be conducted so that the contentions or defenses of each party to the 
hearing are amply and fairly presented. Each party may be represented by counsel or other repre- 
sentative and may conduct cross-examination. Oral or documentary evidence may be received, but 
the hearing officer may exclude irrelevant, immaterial or unduly repetitious evidence. 

KE, The director shall review the record of the proceedings and shall make his decision on the 
record. The recipient or his representative shall be notified in writing of the director's decision and 
the reasons for the decision. The written notice shall inform the recipient of his right to judicial 
review. The department shall be responsible for ensuring that the decision is enforced. 

F. Within thirty days after receiving written notice of the decision of the director, a recipient 
may file a notice of appeal with the court of appeals together with a copy of the notice of the deci- 
sion. The clerk of the court shall transmit a copy of the notice of appeal to the director. 

G. The filing of a notice of appeal shall not stay the enforcement of the decision of the director, 
but the department may grant, or the court upon motion and good cause shown may order, a stay. 

H. Within twenty days after receipt of the notice of appeal, the department shall file with the 
clerk of the court three copies and furnish to the appellant one copy of oe written transcript of the 
record of the proceedings. 

I. If, before the date set for argument, application is made to the court for leave to present ad- 
ditional evidence and the court is satisfied that the additional evidence is material and there was 
good reason for not presenting it in the hearing, the court may order the additional evidence taken 
before the department. If the application to present additional evidence is filed by the department 
and is approved by the court, the department's decision that is being appealed shall be stayed. The 
director may modify his findings and decision by reason of the additional evidence and shall file 
with the court a transcript of the additional evidence together with any modified or new findings 
or decision. 

J. The review of the court thal be made upon the decision and the record of the proceedings, 
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K. The court shall set aside a decision and order of the director only if the decision is found to 
be: 

(1) arbitrary, capricious or an abuse of discretion; 

(2) not supported by substantial evidence in the record as a whole; or 

(3) otherwise not in accordance with law. ail 
L. The department shall not authorize or allow expenditures in excess of the amounts Brévi- 
ously appropriated by the legislature. 


History: Laws 2008, ch. 317, § 8. Emergency clauses. — Laws 2003, ch. 317, § 10 con- 
tained an emergency clause and was approved April 8, 2003. 


27-2D-9. Satisfactory participation. 


A. To maintain satisfactory participation in the education works program, a recipient shall be 
a full-time student as defined by the school that the recipient attends. 

B. Arecipient may demonstrate good cause for failure to maintain satisfactory participation in 
the education works program, and must. work with the department to address the barrier, in any 
month of participation for the following reasons: 

(1). extended illness or injury of the recipient; 
(2) the recipient is the primary caretaker for a special needs child or an ill or aging parent; 
or 


(3). the recipient hee been assessed to have a learning disability or a mental or physical 
health problem. 

C. Ifa recipient falls below the academic standard of the school in one Bs ecmre term, he shall 
be placed on probationary status for one academic term to improve his grades. If a recipient's over- 
all grade point average falls below 2.0 based on a four-point system, the department shall place 
him on probation for a maximum of two.academic terms to allow him to bring up his overall grade 
point average. 

D. A recipient shall: 

perce) attend classes as scheduled and participate as required by the standard of the school; 
(2) report to the department a change that may affect the benefit group's eligibility for or 
anything that may affect the recipients ability to participate in the education works program; _ 
(3) provide the department with copies of any financial aid award letters; and 

. .(4). provide the department with copies of his grades as they become available. 

_E. Ifa recipient does not comply with Subsection C of this section or with the provisions of the 
Education, Works Act, the department may require the recipient to apply for public assistance pur- 
suant to the New Mexico Works Act [27-2B-1 NMSA 1978]. This decision shall be made in-writing 
and the recipient shall have the opportunity to appeal the decision. 


History: Laws 2003, ch. 317, § 9. | ; Emergency clauses. — Laws 2003, ch. 317, § 10 con- 
tained an emergency clause and was approved April 8, 
2008, 
ARTICLE 2E 
Prescription Drug Pricing 
Sec. Sec. 


27-2H-1. Average manufacturer price; filing; gash 27-2E-3. Enforcement. 
27-2H-2,, Unlawful:disclosure; penalties. 


27-2E-1. Average eae eee price; filing; reporting. 


A. A person who manufactures a prescription drug, including a generic prescription pee that 
is sold in New Mexico shall file with the human services department: 
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(1) the average manufacturer price for the drug; 

(2) the price that each wholesaler or pharmacy benefit manager doing iiaiioes: in this 
state pays the manufacturer to'purchase the drug; and 

(3) the price paid to the manufacturer by any entity in an arrangement or contract that 
sells or provides prescription drugs in New Mexico without the services of a wholesaler, 

B. The information required under Subsection A of this section shall be filed annually or more 
frequently, as determined by the human services department. The information required under 
Subsection A of this section is confidential and shall not be disclosed pursuant to Section 3 [27- 
2E-3 NMSA 1978] of this act and shall not be subject to public inspection pursuant to the provi- 
sions of Section 14-2-1 NMSA 1978. 

C. A person who engages in the wholesale distribution of prescription drugs in New Mexico 
shall file with the human services department information showing the actual price at which the 
wholesaler or distributor sells a particular drug to a pharmacy. 

D. As used in this section, "average manufacturer price” means the average price paid to the 
manufacturer for the drug in New Mexico, including rebates, discounts and market incentives, 
- after deducting customary prompt-pay discounts. 


‘History: Laws 2008, ch. 381, § 1. Effective dates. — Laws 2003, ch. 381, § 5 made this 
4 act effective January 1, 2004. 


27-2E-2. Unlawful disclosure; penalties. 


A. Itis unlawful for an employee, former employee, contractor or former contractor of the hu- 
man services department to reveal to another person, except to another employee or contractor of 
the department as required by the employee's or contractor's duties or responsibilities or by state 
or federal court order, information acquired pursuant to Section 1 [27-2E-1 NMSA 1978] of this 
act or any other information about a prescription drug manufacturer acquired as a result of his 
employment or contract by the department and not available from public sources. 

B. An employee, former employee, contractor or former contractor of the human services de- 
partment who reveals to another person information that he is prohibited from lawfully reveal- 
ing is guilty.of a misdemeanor and shall, upon conviction thereof, be fined not more:than one 
_ thousand dollars ($1,000) or imprisoned not more than one year, or both, together with costs of 
prosecution, and shall not be employed by the state for a period of five years after the date of 
the conviction. 


History: Laws 2003, ch. 381, § 2. Effective dates. — Laws 2003, ch. 381, § 5 made this 
section effective January 1, 2004. 


27-2E-3. Enforcement. 


The office of the attorney general may take action to investigate and enforce the requirements of 
Sections 1 and 2 [27-2E-1 and 27-2E-2 NMSA 1978] of this act.. 


History: Laws 2003, ch. 381, § 3. Severability. — Laws 2003, ch. 381, §.4 ‘provided 
Effective dates. — Laws 2003, ch. 381, § 5 made this for the severability of the act if any part or application 
section effective January 1, 2004. thereof is held invalid. 
Public Assistance Appeals 
Sec. Sec. 
27-3-1. Short title. 27-3-4. Appeal. 


27-3-2. Definitions. i 27-3-5. Expenditures for programs. 
27-3-3. Fair hearing, 
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27-3-1. Short title. 
This act [27-3-1 to 27-3-4 NMSA 1978] TAY be cited as the "Public Assistance Appeals Act". 


History: 1953 Comp., § 13-18-1, enacted by a : Am. Jur. 2d, ALR. aA C.uJ.S. pi ia — Propri- 
19783, ch. 256, § 1. ety of ‘telephone testimony or hearings in public welfare 
proceedings, 88 A.L.R.4th 1094. 
ANNOTATIONS 


Law reviews. — For article, ''The Use of the Substan- 
tial Evidence Rule to Review Administrative Findings of 
Fact in New Mexico," see 10 N.M.L. Rev. 103 (1979-1980). 


27-3-2. Definitions. 


As used in the Public Assistance Appeals Act: 

A. "department" means the income support division, the medical assistance division or the 
social services division of the human services department; 

B. "board" means the income support division, the medical assistance division or the social 
services division of the human services department; and 

C. "director" means the director of the income support division, the medical assistance division 
or the social services division of the human services department. 


History: 1953 Comp., § 18-18-2, enacted by Laws and C and "the medical assistance division or the social 
1973, ch. 256, § 2; 1977, ch. 252, § 22; 1991, ch, 155, § 2. services division" in Subsection B. 

The 1991 amendment, effective June 14, 1991, in- 
serted "the medical assistance division" in Subsections A 


27-3-3. Fair hearing. 


A. An applicant for or recipient of assistance or services under any provisions of the Public As- 
sistance Act [27-2-1 NMSA 1978], Social Security Act or Special Medical Needs Act [27-4-1 NMSA 
1978] or regulations of the board adopted pursuant to those acts may request a rata in accor- 
dance with regulations of the board if: 

(1): an application is not acted upon within a reasonable time after the filing of the spielingslern 
(2) an application is denied in whole or in part; or 
(3) the assistance or services are modified, terminated or not provided. 

The department shall notify the recipient or applicant of his rights under this section. 

B. The board shall by regulation establish procedures for the filing of a request for a hearing 
and the time limits within which a request may be filed; provided, however, that the department 
may grant reasonable extensions of the time limits. If the request is not filed within the specified 
time for appeal or within whatever extension the department may grant, the department action 
shall be final. Upon receipt of a timely request, the department shall give the applicant or recipi- 
ent reasonable notice of an opportunity for a fair hearing in accordance with the regulations of 
the board. 

C. The hearing shall be conducted by a hearing officer designated by the director. The powers of 
the hearing officer shall include administering oaths or affirmations to witnesses called to testify, 
taking testimony, examining witnesses, admitting or excluding evidence and reopening any hear- 
ing to receive additional evidence. The technical rules of evidence and the rules of civil procedure 
shall not apply. The hearing shall be conducted so that the contentions or defenses of each party to 
the hearing are amply and fairly presented. Either party may be represented by counsel or other 
representative of his designation, and he or his representative may conduct cross-examination. 
Any oral or documentary evidence may be received, but the hearing officer may exclude irrelevant, 
immaterial or unduly repetitious evidence. 

D. The director shall review the record of the proceedings and shall make a decision thereon. 
The applicant or recipient or his representative shall be notified in writing of the director's deci- 
sion and the reasons for the decision. The written notice shall inform the applicant or recipient 
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PUBLIC ASSISTANCE APPEALS 


27-3-3 


of his right to judicial review. The department shall be responsible for assuring that the decision 


is enforced. 


History: 1953 Comp., § 13-18-3, enacted by Laws 
1973, ch. 256, § 3; 1991, ch. 155,§ 3. | 

Cross references. — For the federal Social Security 
Act, see 42 U.S.C.S. § 301 et seq. 

The 1991 amendment, effective June 14, 1991, in 
Subsection A, substituted "Social Security Act" for "Social 
Services Act" near the beginning and added "or not pro- 
vided" at the end of Paragraph (3) and.made minor cpt Oh 
tic changes in Subsections A and D. 


ANNOTATIONS 


Judicial review. — In reviewing an administrative de- 
cision, the courts must view the evidence in the light most 
favorable to the decision. N.M. Dep't of Human Servs. v, 
Tapia, 1982-NMSC-033, 97 N.M. 632, 642 P.2d 1091. 

Consideration of evidence not presented to the 
original caseworker. — Regardless of whether the 
original caseworker had access to the evidence, a hearing 
officer should consider new evidence that tends to estab- 
lish eligibility at the time of the original denial of benefits. 
Carter v. N.M. Human Servs. Dep't, 2009-NMCA-068, 146 
N.M. 422, 211 P.3d 219. 

Consideration of evidence not presented to the 
original caseworker. — Where a case worker formally 
denied the petitioner's application for medicaid benefits 
on February 9, 2006, because the petitioner's bank state- 
ments for November and December 2005 showed that the 
petitioner was financially ineligible to receive benefits; at 
the administrative hearing on the petitioner's appeal, the 
petitioner introduced the petitioner's bank statement for 
February 2006, which showed that the petitioner was fi- 
nancially eligible for benefits; the hearing officer did not 
consider the February statement because the bank state- 
ment had not been considered by the case worker; and 
the hearing officer affirmed the caseworker's denial of 
the petitioner's application for benefits, the hearing offi- 
cer should have considered the petitioner's February bank 
statement, because the bank statement tended to estab- 
lish the petitioner's eligibility for benefits on February 1, 
2006, as provided by 8.281.500.10 NMAC, prior to the de- 
nial of the petitioner's application on February 9, 2006, 
Carter v. N.M. Human Servs, Dep't, 2009-NMCA-063, 146 
N.M. 422, 211 P.3d 219. 

Right to hearing. — Medicaid recipient's allegations 
of both a past lack of success with the type of conven- 
tional therapy offered by her HMO and a history of suc- 
cessful treatment by licensed physicians employing non- 
conventional therapy were sufficient to entitle her to a 
fair hearing to determine whether her HMO in fact has 
contracted with providers having the necessary qualifica- 
tions to provide her with appropriate treatment. Hyden 
v. Human Servs. Dep't, 2000-NMCA-107, 130 N.M. 19, 16 
P.3d 444, 

Medical assistance division does not have the au- 
thority to resolve discrimination claims. — Where 
petitioner, a member of a managed care organization 
(MCO) that contracts with the human services depart- 
ment (HSD) to administer the provision of medicaid bene- 
fits and services, including non-emergency medical trans- 
portation, to eligible members, made requests of the MCO, 
pursuant to Title IT of the Americans with Disabilities Act 
of 1990 (ADA Title IT) and Section 504 of the federal Reha- 
bilitation Act, for certain accommodations in the provision 
of transportation services, and where the MCO denied 
petitioner's request for reasonable accommodations in ac- 
cessing medicaid services, and where petitioner requested 
a fair hearing to appeal the failure of the MCO and HSD 
to grant her reasonable accommodations in medicaid 
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transportation services, the district court did not err in 
affirming HSD’s medical assistance division’s (division) 
dismissal of the matter, because neither the Public As- 
sistance Act nor the Medicaid Act relied on by petitioner 
expressly grants the division the power to resolve discrim- 
ination claims raised by a medicaid beneficiary challeng- 
ing an agency’s denial or inaction in response to a request 
for accommodation, nor is any such power vested in the 
division by any regulation promulgated under state law. 
Law v. N.M. Human Servs. Dep’t, 2019-NMCA-066, cert. 
denied. 

Requirement that medical reports evidence be 
available for examination. — Since medical reports 
are written information, they cannot be made a part of a 
hearing record or be used in making a decision on the case 
unless they have been made available for examination 
prior to or during the hearing. Hillman v. Health & Soc. 
Servs, Dep't, 1979-NMCA-007, 92 N.M. 480, 590 P.2d179. 

Consideration of report not properly admitted 
into evidence held harmless error. — Where a report 
is not available to recipient before the hearing is concluded, 
and is not properly admitted into evidence, consideration 
of this report by the hearing officer violates the program 
manual but where the report does no more than agree 
with previous reports of specialists, which were properly 
in evidence and which provide substantial support for the 
decision to terminate benefits, consideration of the report is 
harmless error. State ex rel, Human Servs, Dep't v. Gomez, 
1982-NMSC-153, 99 N.M. 261, 657 P.2d 117. 

Termination of benefits cannot be based upon 
information outside record. Hillman v. Health & Soc. 
Servs. Dep't, 1979-NMCA-007, 92 N.M. 480, 590 P.2d 179. 

Termination hearing must protect claimant's op- 
portunity to present case. — Any decision terminating 
a claimant's benefits must be based on a hearing which 
fully protects the claimant's opportunity to present his 
case; specifically, the option to examine all medical reports 
prior to or during the hearing. Hillman v. Health & Soc. 
Servs. Dep't, 1979-NMCA-007, 92 N.M. 480, 590 P.2d 179. 

Hearing conducted by telephone not denial of 
due process. — A recipient of welfare benefits is not de- 
prived of due process because his termination hearing is 
conducted by telephone and not in the presence of a hear- 
ing officer who can observe his demeanor, State ex rel. Hu- 
man Servs. Dep't v. Gomez, 1982-NMSC-153, 99 N.M. 261, 
657 P.2d 117. 

Reasons for decision. — Although the director signed 
a form paragraph entitled "Final Decision" and inserted 
a check mark indicating "[dljecided in favor of Dept.," his 
signature and the check mark failed to comply with Sub- 
section D because they did not indicate the reason for 
his decision. Specifically, the director failed to indicate 
whether he adopted or approved the findings and conclu- 
sions of the hearing officer or whether he reached his de- 
cision on some other basis, Green v, N.M. Human Servs. 
Dep't, 1988-NMCA-083, 107 N.M. 628, 762 P.2d 915. 

Burden on department to inform about subse- 


quent hearing opportunities. — The burden of inform- 


ing an applicant/recipient of the opportunity to present his 
case in light of new medical reports and social summaries 
at subsequent hearings is placed upon the department. 
Hillman v, Health & Soc, Servs. Dep't, 1979-NMCA-007, 
92 N.M. 480, 590 P.2d 179. 

No duty to inform of right to reapply. — There is 
nothing in the statutes or regulations that would impose 
upon the department the duty to inform an applicant to 
reapply for benefits. Landavazo v. N.M. Dep't of Human 
Servs., 1988-NMCA-002, 106 N.M. 715, 749 P.2d 538. 
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Subsequent change of circumstance, — Where an 
applicant's application for food stamp benefits was origi- 
nally denied by the county office because the resource 
maximum for his household was exceeded by the value of 
his vehicle, and he then modified his vehicle to accommo- 
date his physical handicap, so as to exclude it from con- 
sideration as a resource, this modification constituted a 
changed condition or circumstance subsequent to the orig- 
inal denial of his application, so that the hearing officer 
did not err in refusing to consider this evidence. The ap- 
plicant's proper remedy was to reapply for benefits. Lan- 
davazo.v. N.M. Dep't of Human Servs,, 1988-NMCA-002, 
106 N.M. 715, 749 P.2d 538. 

Department is bound by its own regalatigna. Hill- 
man v, Health & Soc, Servs. wate 1979-NMCA-007, 92 
N.M, 480, 590 P.2d.179. 

Notice of right of review. — This section provides 
for joint notice of decision and’ notice of the right of re- 
view, and, consequently, the notice of the right of review 
can be sent to a representative who has represented the 
applicant at the hearing and:who receives notice of the 
director's decision, James v..N.M.:Human Serv. Dep't, 
1987-NMCA-105,, 106.N.M. 318, 742. P:2d 530, cert. 
quashed, 106.N.M, 3538, 742 P.2d 1058. 


27-84, Appeal. 


PUBLIC ASSISTANCE 


27-3-4 


Tardy notice of appeal. — An applicant may not rely 
on inaccurate information in her notification from the 
director under this section as to the time for taking an 
appeal to excuse the tardy filing of her notice of appeal. 
James v. N.M.. Human Serv. Dep't, 1987-NMCA-105, 106 
N.M. 318, 742 P.2d 530, cert. quashed, 106 N. M. 353, 742 
P.2d 1058. 

Scope of judicial review of "fair hearing" deci- 
sion, — A judicial review of a "fair hearing" decision is not 
limited to whether the department's representative pro- 
ceeded properly on the basis of information known prior 
to the "fair hearing". On the contrary, the evidence that is 
considered is the evidence contained in the record of the 
entire "fair hearing." Cruz v. N.M. Dep't of Human Servs., 
1983-NMCA-080, 100 N.M. 133, 666 P.2d 1280 (decided 
prior to 1999 amendment to Section 27-3-4. NMSA 1978). 

Law reviews. — For article, "Survey. of New Mexico 
Law, 1979-80: Administrative Law," see 11 N.M.L. Rev. 1 
(1981). Pink 

Am, Jur, 2d, A.L.R. and C.J.S, references. — Repre- 
sentation by attorney of social security benefit claimant in 
administrative proceeding, 59 A.L.R, Fed. 595. 


+ 


Within thirty days after receiving written notice of the decision of the director pursuant to Sec- 
tion 27-3-3 NMSA 1978, an applicant or recipient may file a notice of appeal with the district court 
pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1958 Comp., §.13-18-4, enacted by Laws 
1973, ch. 256, § 4; 1998, ch. 55, § 37; 1999, ch. 265, § 39. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-38-1.1" for "Section 12-8A-1", 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable, 


ANNOTATIONS 


Time for filing notice of appeal. — Because the re- 
quirement of the time for filing notice of an appeal from a 
decision of an administrative board or agency lies within 
the supreme court's rule-making authority, and because 
such timing is now covered by Rule '12-601A NMRA, re- 
quiring filing notice within 30 days of the decision’ ap- 
pealed from, not this section, requiring filing notice within 
30 ‘days of receipt of written notice of the decision, gov- 
erns. James v. N.M. Human Serv. Dep't, 1987-NMCA-105, 
106 N.M. 318, 742 P.2d 580 (decided prior to 1999 amend- 
ment). 

Review of administrative decisions weve whole 
record considered. — Because of the minor departure 
from the customary substantial evidence rule in review- 
ing administrative decisions where the record as a whole 
must be considered, the reviewing court may act on other 
convincing evidence in the record and may make its own 
findings based thereon. N.M. Human Servs, Dep't v. Gar- 
cia, 1980-NMSC-025, 94 N.M. 175; 608 P.2d 151 (decided 
prior to 1999 amendment). 

In reviewing an adininiatiative decision, the comets 
must view the evidence in the light most favorable 
to the decision. N.M. Dep't of Human Servs. v, Tapia, 
1982-NMSC-033, 97 N. M. 632; 642 P.2d 1091 (decided 
prior to 1999 amendment). 

In order to determine whether a decision by the human 
services department is supported by substantial evidence 
in the record as a whole, the court must view the evidence 
in the light most favorable to the decision by the human 
services department; this does not permit accepting part 
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of the evidence and totally disregarding other convincing 
evidence in the record considered as a whole. N.M. Human 
Servs, Dep't v. Garcia, 1980- NMSC-025, 94 N.M. 175, 608 
P.2d 151 (decided prior to 1999 amendment). 

The court of appeals does not reweigh the evi- 
dence nor resolve any conflicts in evidence. If there is 
substantial evidence on which a reasonable mind would 
have made such a decision, the court should affirm the 
administrative officer's decision, Montoya v. N.M. Human 
Servs. Dep't, 1989-NMCA-017, 108 N.M. 263, 771 P.2d 196 
(decided prior to 1999 amendment), 

Nonincome producing property not bar to bene- 
fits. — When the evidence shows that the property cannot 
be utilized to produce income and a sale of the property 
would produce no income, the applicants for public assis- 
tance are eligible for benefits; therefore, the department's 
decision to deny aid to families with dependent children 
benefits has no support in the record. Robnett v. N.M. Dep't 
of Human Servs. Income Support Div,, 1979-NMCA-099, 
93 N.M. 245, 599 P.2d 398 (decided prior to 1999 amend- 
ment). 

Denial of benefits. based upon substantial evi- 
dence. — Substantial evidence in the record as a whole 
supported the human services department's denial of aid 
to families with dependent children benefits where the 
natural father could provide support. N.M. Human Servs. 
Dep't v. Garcia, 1980-NMSC-025, 94 N.M. 175, 608 P.2d 
151 (decided prior to 1999 amendment). 

Arbitrary and capricious action by administra- 
tive agency is evident when it can be said that such 
action is unreasonable or does not have a rational basis 
and is the result of an unconsidered, willful and irratio- 
nal choice of conduct, and not the result of a winnowing 
and sifting process. Gareia v. N.M. Human Servs. Dep't, 
1979-NMCA-071, 94 N.M. 178, 608 P.2d 154, rev'd on 
other grounds, 1980-NMSC-025, 94 N.M. 175, 608 P.2d 
151 (decided prior to 1999 amendment). ; 

Failure to give notice of reason for reduction i in 
benefits. — The action of the department in not giving 
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notice to a recipient of the reason why her benefits were 
reduced invalidates the decision of the department. Tay- 
lor v. Department of Human Servs., 1982-NMCA-107, 98 
N.M. 814, 648 P.2d 353 (decided prior to 1999 amend- 
ment). 

Failure of department to consider certain rele- 
vant medical evidence found to be arbitrary, capricious 
and not in accordance with law. Saenz v. New Mexico Dep't 
of Human Servs., 1982-NMCA-159, 98 N.M. 805, 653 P.2d 
181 (decided prior to 1999 amendment). 

Correct decision reached for. wrong reason not 
reversed. — A correct decision of the department will 
not be reversed because the result was reached for the 
wrong reason where the court finds another valid basis 
for that result. Melton v. N.M. Dep't of Human Servs., 


27-3-5. [Expenditures for programs.] 


1981-NMCA-130, 97 N.M. 102, 637 P.2d 52 (decided prior 
to 1999 amendment). 

Law reviews. — For article, "The Use of the Substan- 
tial Evidence Rule to Review Administrative Findings of 
Fact in New Mexico," see 10 N.M.L. Rev, 108 (1979-80). 

For article, "Substantial Evidence Reconsidered: The 
Post-Duke City Difficulties and Some Suggestions for 
Their Resolution," see 18 N.M.L. Rev. 525 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Welfare Laws §§ 105 to 108. 

Sufficiency of notice or hearing required prior to termi- 
nation of welfare benefits, 47 A.L.R.3d 277. 

81 C.J.S. Social Security and Public Welfare §§ 18, 26, 
EI 


Nothing in the Public Assistance Act [27-2-1 NMSA 1978] or the Fair Hearing Act shall be con- 
strued as authorizing or allowing expenditures for the affected programs in excess of the amounts 
previously appropriated by the legislature for such programs. 


History: Laws 1991, ch. 155, § 4. 

Compiler's notes. — The reference to the Fair Hear- 
ing Act appears to be a reference to the Public Assistance 
Appeals Act, 27-3-1 to 27-3-4 NMSA 1978, and specifically 
27-3-3 NMSA 1978. 


ANNOTATIONS 


Durational limit on receipt of benefits. — The hu- 
man services department had the implied authority to 


limit the receipt of general assistance to twelve continuous 
months by regulation. Howell v. Heim, 1994-NMSC-103, 
118 NM. 500, 882 P.2d 541, but see Weaver v. N.M. Human 
Servs. Dep't, 1997-NMSC-039, 123 N.M. 705, 945 P.2d 70. 


ARTICLE 4 
Special Medical Needs 


Sec. 

27-4-1. Short title. 

27-4-2. Definitions. 

27-4-3. Persons with special needs. 


27-4-1. Short title. 


Sec. 
27-4-4. Standard of need; income determination. 
27-4-5, Eligibility requirements. 


Sections 1 through 7 of this act [27-4-1 to 27-4-5 NMSA 1978] may be cited as the "Special Medi- 


cal Needs Act”. 


History: 1953 Comp., § 18-15-1, enacted by Laws 
1973, ch. 311, § 1. 

Cross references. — For public assistance generally, 
see Chapter 27, Article 2 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For note, "Medical Benefits Awarded 
to an Illegal Alien: Perez v. Health and Social Services," 
see 9 N.M.L. Rev. 89 (1978-79). 


As used in the Special Medical Needs Act [27-4-1 NMSA 1978]: 
A. "department" or "division" means the income support division of the human services depart- 


ment; 
B. "board" means the division; 


C. "aged person" means a person who has attained the age of sixty-five years and does not have 
a spouse financially able, according to regulations of the division, to furnish support; 
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D. "person with a disability" means a person who has attained the age of eighteen years and is 
determined to have a permanent and total disability, according to regulations of the division; and 

E. "blind person" means a person who is determined to be blind according to regulations of- the 
division. 


History: 1958 Comp., § 13-15-2, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1973, ch. 311, § 2; 1977, ch. 252, § 20; 2007, ch. 46, § 20. non-substantive language changes. 


27-4-3. Persons with special needs. 


A. The division shall by regulation establish a program to provide essential medical care for 
persons who are elderly or blind or who have a disability and who are not eligible for public assis- 
tance under the Public Assistance Act [27-2-1 NMSA 1978] and who have a serious medical condi- 
tion that will as a reasonable medical probability lead to death in the near future. 

B. Such medical condition shall be certified by an individual licensed under state law to prac- 
tice medicine or osteopathy. The medical care shall be reviewed and approved according to regula- 
tions of the division. 


History: 1953 Comp., § 13-15-38, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S, references, — 79 Am. 
1973, ch. 311, § 3; 2007, ch. 46, § 21. Jur. 2d Welfare Laws §§ 32 to 41. 
The 2007 amendment, effective June 15, 2007, made 81 C.J.S. Social Security and Public Welfare §§ 97, 102, 
non-substantive language changes. 108, 126. 
ANNOTATIONS 


Law reviews. — For note, "Medical Benefits Awarded 
to an Illegal Alien; Perez v. Health and Social Services," 
see 9 N.M.L. Rey. 89 (1978-79). 


27-4-4,. Standard of need; income determination. 


A, Standard of need for purposes of the Special Medical Needs Act [27-4-1 NMSA 1978] shall 
be determined in accordance with regulations adopted by the board. 

B. The board shall define by regulation exempt and nonexempt income and resources. Medical 
expenses shall not be deducted from either income or resources in determining eligibility. 


History: 1953 Comp., § 13-15-4, enacted by Laws both, is presumed to be community property pursuant Ms 
1973, ch. 311, § 4; 1975, ch. 187, § 1. Section 40-3-12A NMSA 1978. Herrera v. Health & Soe. 
Servs., 1978-NMCA-118, 92 N.M. 331, 587 P.2d 1342, cert. 
ANNOTATIONS denied, 92. N.M. 353, 588 P2d 554. 
C it rt incipl hould deter: Law reviews. — For note, "Medical Benefits Awarded 
Be separating ri Cad saps Mont ha es ceey to an Illegal Alien: Perez v. Health and Social Services," 
acquired during marriage by either husband or wife, or see 9 N.M.L. Rev. 89 (1978-79). 


27-4-5. Eligibility requirements. 


A person is eligible for medical care under the Special Medical Needs Act [27-4-1 NMSA 1978) if: 

A. pursuant to Section 27-4-4 NMSA 1978, the total amount of his nonexempt income is less 
than the applicable standard of need; and 

B. nonexempt specific and total resources are less than the level of maximum permissible re- 
sources established by the board; and 

C. he meets all qualifications for persons with special needs, pursuant to Section 27-4-3 NMSA 
1978; and 

D. within two years immediately prior to the filing of an application for assistance, he has not 
made an assignment or transfer of real property unless he has received a reasonable return for the 
real property; or, if he has not received such reasonable return, he is willing to attempt to obtain such 
return and, if such attempt proves futile, he is willing to attempt to regain title to the property; and 
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EK. heis not an timate of any public nonmedical institution at the time of receiving assistance; 


and 
F. heisa Sarees of New Msi, 


History: 1953 Comp., § 18-15-5, enacted by Laws 
1973, ch. 311, § 5; 1975, ch, 187, § 2. 
ANNOTATIONS 


Undocumented alien living in state is resident and 
is entitled to the benefits of the Special Medical Needs Act, 


ree 


provided he meets the statutory eligibility requirements, 
Perez v. Health & Soc. Servs., 1977-NMCA-140, 91'N.M. 
334, 573 P.2d 689, cert. denied, 91 N.M. 491, 576 P.2d 297. 

Law reviews. — For note, "Medical Benefits Awarded 
to an Illegal Alien: Perez v. Health and Social Services," 
see 9 N.M.L. Rev, 89 (1978-79). 


| i ARTICLE 5 
Indigent Hospital and County Health Care 


1, Short title. 

2. Purpose of Indigent ernie: and County: Health 
Care Act. 

3. Public assistance provisions. 

4. Definitions. 

-4.1,. Repealed. 

5. Repealed. 

-5.1. Indigent health care report; required. 

-5.2, Nondiscrimination; indigent patients. 

6. Powers and duties of counties relating to indigent 
care. 

-5-6.1. Safety net care pool fund created, 

-5-6.2. Transfer to safety net care pool fund. 

5-7. Health care assistance fund, 

-5-7.1. County health care assistance fund; authorized 
uses of the fund. 


27-5-1. Short title. 


Bhapicr 27, Article 5 NMSA 1978 may be cited 


Care Act". 


History: 1953 Comp., § 18-2-12, enacted by Laws 
1965, ch. 234, § 1; 1993, ch. 321, § 1. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "Chapter 27, Article 5 NMSA 1978" for "This act" 
and "and County Health Care" for "Claims". 

Compiler's notes. — Section 13-2-21, 1953 Comp., 
authorizing suit against a county on hospital claim with 
judgment to be collected through a levy, was held uncon- 
stitutional in Board of Dirs. of Mem. Gen. Hosp. v. County 
Indigent Hosp. Claims Bd., 77'N.M. 475, 423 P2d 994 


Sec; » 

27-5-8. Repealed. 

27-5-9, Tax levies authorized, 

27-5-10. Repealed. 

27-5-11. Qualifying hospital duties and reporting. 
27-5-12, Payment of claims. 

27-5-12.1. Appeal. 

27-5-12.2, Repealed. 

27-5-13. Repealed. 

27-5-14: Repealed. 

27-5-15. Repealed. 

27-5-16: Department; payments; cooperation; Sami 
27-5-17. Repealed. 

27-5-18., Repealed. 


as the "Indigent Hospital and County Health 


(1967). The court held that the provision was an uncon- 


. stitutional attempt to circumvent N.M, Const., art. VIII, § 


2 since such a judgment would not create a "public debt" 
and thus did not fall within exception to constitutional 
limitation on property tax levies. See also 1968 Op. Att'y 
Gen. No. 68-107, ° 


ANNOTATIONS: 


Am, Jur. 2d, A.L.R. and. C.J.S, references, — 79 Am. 
dur, 2d Welfare Laws. §§ 38 to 41. 


27-5-2. Purpose of Indigent Hospital and County Health Care Act. 


The purpose of the Indigent Hospital and County Health Care Act is: 


A. to recognize that each individual county of this state is the responsible agency for ambu- 
lance transportation, hospital care or the provision of health care to: indigent patients domiciled 
in that county, as determined by resolution of the board of county commissioners, in addition to 
providing support for the state's medicaid program; .. | 

B. to recognize that the counties of the state are responsible for supporting indigent patients 
by providing local. revenues to match federal funds for the state medicaid program pursuant to 
Section 7-20E-9 NMSA 1978 and the transfer of funds to the county-supported medicaid fund pur- 
suant to the Statewide Health Care Act [27-10-1 through 27-10-4.NMSA 1978]; and 
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C. to recognize that the counties of the state can improve the provision of health care to indi- 
gent patients by providing local revenues for countywide or multicounty health planning. 


History: 1953 Comp., § 13-2-13, enacted by Laws 
1965, ch, 234, § 2; 1971, ch. 72, § 1; 1983, ch. 234, § 1; 
1987, ch. 88, § 1; 1998, ch. 321, § 2; 1997, ch. 51, § 1; 2014, 
ch. 79, § 4. 

The 2014 amendment, effective March 12, 2014, clari- 
fied the obligations of counties to support the state's med- 
icaid program; in Subsection A, after "ambulance transpor- 
tation", deleted "or the", after "domiciled in that county", 
deleted "for at least three months or for such period of 
time, not in excess of three months", after "board of county 
commissioners", deleted language which provided that ‘a 
county had a responsibility to discharge its responsibilities 
by payment to providers, hospitals and health care provid- 
ers for the care and treatment of indigent patients, and 
added "in addition to providing for the state's medicaid 
program"; and in Subsection B, after "state medicaid pro- 
gram", deleted "including the provision of matching funds 
for payments to sole community provider. hospitals" and 
added "pursuant to Section 7-20E-9 NMSA 1978". 

The 1997 amendment, effective June 20, 1997, re- 
wrote Subsection A and added Subsection C. 

The 19938 amendment, effective July 1, 1993, substi- 
tuted "and County Health Care" for "Claims" in the sec- 
tion heading and near the beginning of the section; added 
the Subsection A designation in the existing provisions 
and added Subsection B, making a related grammatical 
change; and in Subsection A, substituted "or the provision 
of the health care to" for "of the" near the beginning and 
"hospitals or health care providers for actual cost incurred 


' 


for" for "or hospitals for actual cost incurred as the result 
of ambulance transportation provided for or" near the end. 


ANNOTATIONS 


Insurance for indigent patients. — A county lacks 
the authority, either expressly or by necessary implica- 
tion, under the Indigent Hospital and County Health Care 
Act to purchase individual health insurance policies for 
indigent patients using revenues from the county indi- 
gent hospital claims fund [county health care assistance 
fund] or to enroll indigent patients in the state coverage 
insurance program and pay premiums and co-payment 
amounts from the county indigent fund. 2007 Op. Att'y 


~ Gen. No, 07-05. 


27-5-3. Public assistance provisions. 


"Hospital care". — The term "hospital care", as re- 
ferred to in Subsection A, encompasses mental health 
treatment provided by a county hospital to indigent resi- 
dents of the county. 1988 Op. Att'y Gen. No. 88-64. 

Individuals committed under statutory involun- 
tary commitment. — Individuals committed to private 
or county-operated facilities under statutory involuntary 
commitment procedures are responsible for their hospital 
expenses, and eligible hospitals treating indigent patients 
may look to the applicable county for reimbursement un- 
der the Indigent Hospital Claims Act. 1989 Op. Att'y Gen. 
No. 89-35: 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 79 Am, 
Jur. 2d Welfare Laws §§ 38 to 41. 


A. A hospital shall not be paid from the fund under the Indigent Hospital and County Health 
Care Act for costs of an indigent patient for services that have been determined by the department 


to be eligible for medicaid reimbursement. 


B. No action for collection of claims under the Indigent Hospital and County Health Care Act 
shall be allowed against an indigent patient who is medicaid eligible for medicaid covered services, 
nor shall action be allowed against the person who is legally responsible for the care of the indi- 
gent patient during the time that person is medicaid eligible. ; 


History: 1953 Comp., § 13-2-14, enacted by Laws 
1965, ch. 234, § 3; 1984, ch. 101, § 1; 1998, ch. 321, § 3; 
2003, ch. 418, § 1; 2014, ch. 79, § 5. 

The 2014 amendment, effective March 12, 2014, elim- 
inated the authority to transfer funds to the sole commu- 
nity provider fund or the county-supported medicaid fund; 
and in Subsection A, deleted the former second sentence 
which permitted counties to transfer funds to the sole 
community provider fund or the county-supported med- 
icaid fund. 

The 2003 amendment, aHecave June 20, 2003, in 
Subsection A, deleted "county indigent hospital claims" 
following "from the" twice, deleted "any" following "Care 
Act for", deleted "human services" following "determined 
by the", and deleted "from that department" following "for 
Medicaid reimbursement". 

The 1993 amendment, effective on the date that the 
human services department is notified in writing that the 
amendment to the state medicaid plan has been approved 
by the federal health care financing administration, re- 
wrote the section heading and Subsection A, and substi- 
tuted "and County Health Care" for "Claims"and "medic- 
aid eligible for medicaid covered services" and "medicaid 
eligible" for "a welfare recipient" in Subsection B. 


Compiler's notes. — Subsection A of § 22, Laws 1993, 
ch, 321, provides that §§ 3, 6, 10, 15, 16 and 18 (27-5-3, 
27-5-6, 27-5-6.1, 27-5-7.1, 27-5-11 and 27-5-12,2 NMSA 
1978) are effective the date that the human services de- 
partment is notified in writing that the amendment to 
the state medicaid plan has been approved by the federal 
health care financing administration. The human services 
department was advised by letter dated May 20, 1993, 
that the United States Department of Health and Human 
Services had approved the amendment of New Mexico's 
medicaid plan "to add a payment provision for sole com- 
munity hospitals (SCH), effective July 1, 1993, and a pay- 
ment provision for indirect medical education (IME) costs 
incurred by teaching hospitals, effective August 1, 1992". 


. Chapter 321, Laws 1993, contained an emergency clause. 
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The human services department published notice of the 
approyal in the New Mexican on June 21, 1993. 


ANNOTATIONS 


Contribution to state medicaid program, — A 
county does not have authority under the Indigent Hos- 
pital and County Health Care Act to contribute, directly, 
money from its county indigent hospital claims fund 
[county health care assistance fund] to the indigent 
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hospital claims funds of other counties. However, nothing therefore, indirectly benefit other counties by utilizing the 
in the Indigent Hospital and County Health Care Act pro- resources of its indigent fund to augment the funds neces- 
hibits a county from transferring money from its indigent sary to match federal funds for the support of the state 
fund to the sole community provider fund to match fed- medicaid program. 2007 Op. Att'y Gen. No. 07-05. 


eral funds for the state medicaid program, A county may, 


27-5-4. Definitions. 


As used.in the Indigent Hospital and County Health Care Act: 

A. "ambulance provider" or "ambulance service" means a specialized carrier based within the 
state authorized under provisions and subject to limitations as provided in individual carrier cer- 
tificates issued by the public regulation commission to transport persons alive, dead or dying en 
route by means of ambulance service. The rates and charges established by public regulation com- 
mission tariff shall govern as to allowable cost. Also included are air ambulance services approved 
by the county. The air ambulance service charges shall be filed and approved pursuant to Subsec- 
tion D of Section 27-5-6 NMSA 1978 and Section 27-5-11 NMSA 1978; 

B. "cost" means all allowable costs of providing health care services, to the extent determined 
by resolution of a county, for an indigent patient. Allowable costs shall be based on medicaid fee- 
for-service reimbursement rates for hospitals, licensed medical doctors and osteopathic physicians; 

C. "county" means a county except a class A county with a county hospital operated and main- 
tained pursuant to a lease or operating agreement with a state educational institution named in 
Article 12, Section 11 of the constitution of New Mexico; 

D. "department" means the human services department; 

E.. "fund" means a county health care assistance fund; 

-F. "health care services" means treatment and services designed to promote improved health 
in the county indigent population, including primary care, prenatal care, dental care, behavioral 
health care, alcohol or drug detoxification and rehabilitation, hospital care, provision of prescrip- 
tion drugs, preventive care or health outreach services, to the extent determined by resolution of 
the county; 

G. "indigent patient" means a person to whom an ambulance service, a hospital or a health 
care provider has provided medical care, ambulance transportation or health care services and 
who can normally support the person's self and the person's dependents on present income and 
liquid assets available to the person but, taking into consideration the person's income, assets and 
requirements for other necessities of life for the person and the person's dependents, is unable to 
pay the cost of the ambulance transportation or medical care administered or both; provided that 
if a definition of "indigent patient" is adopted by a county in a resolution, the definition shall not 
include any person whose annual income together with that person's spouse's annual income to- 
tals an amount that is fifty percent greater than the per capita personal income for New Mexico as, 
shown for the most recent year available in the survey of current business published by the United 
States department of commerce. "Indigent patient" includes a minor who has received ambulance 
transportation or medical care or both and whose parent or the person having custody of that mi- 
nor would qualify as an indigent patient if transported by ambulance, admitted to a hospital for 
care or treated by a health care provider; 

H. "medicaid eligible" means a person who is eligible for medical assistance from the depart- 
ment; 

I, "planning" means the development of a countywide or multicounty health plan to improve 
and fund health services in the county based on the county's needs assessment and inventory of 
existing services and resources and that demonstrates coordination between the county and state 
and local health planning efforts; 

J. "public entity" means a state, local or tribal government or other political subdivision or 
agency of that government; and 

K. "qualifying hospital" means an acute care general hospital licensed by the department of 
health that is qualified to receive payments from the safety net care pool pursuant to an agree- 
ment with the federal centers for medicare and medicaid services. 
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History: 1953 Comp., § 13-2-15, enacted by Laws 
1965, ch. 234, § 4; 1975, ch. 44, § 1; 1977, ch. 253, § 43; 
1978, ch. 123, § 1; 1979, ch. 146, § 1; 1983, ch. 284, § 
2; 1987, ch. 50, § 1; 1987, ch. 88, § 2; 1990, ch. 37, $1; 
1991, ch. 171, § 1; 1991, ch. 212, § 19; 1993, ch. 321, § 
4; 1997, ch. 51, § 2; 1999, ch. 37, § 1; 1999, ch. 270, § 4; 
2001, ch. 30, § 1; 2001, ch. 272, § 1; 2001, ch. 280, § 1; 
2003, ch. 4138, § 2; 2004, ch. 94, § 1; 2012, ch. 18, § 1; 
2014, ch. 79, § 6. 

The 2014 amendment, effective March 12, 2014, elimi- 
nated terms to comply with changes in federal regulations 
regarding the replacement of sole community providers 
with qualifying hospitals; deleted former Subsection A, 
which defined “alcohol rehabilitation center"; deleted for- 
mer Subsection C, which defined "board"; deleted’ former 
Subsection D, which defined "commission"; deleted former 
Subsection H, which defined "drug rehabilitation center"; 
deleted former Subsection J, which defined "health care 
provider"; deleted former Subsection L, which defined "hos- 
pital"; deleted former Subsection O, which defined "mental 
health center"; deleted. former Subsection R, which defined 
"sole community provider"; deleted former Subsection S, 
which defined "tribal"; in Subsection A, in the third sen- 
tence, after "approved‘by the", deleted "board" and added 
"county"; in Subsection B, in the first sentence, after "reso- 
lution of a", deleted "board" and added "county"; in Sub- 
section C, after "pursuant to a lease", added "or operat 
ing agreement"; in Subsection E, after "means a county", 
deleted "indigent hospital claims" and added "health care 
assistance"; in Subsection F, after "dental care", added 
"behavioral health care, alcohol or drug detoxification and 
rehabilitation, hospital care", and after "resolution of the", 


PUBLIC ASSISTANCE 


27-5-4,1 


The 2003 amendment, effective June 20, 2003, in 
Subsection C, deleted "or" following "transported by am- 
bulance", deleted "or all three" at the end; rewrote Subsec- 
tion E; deleted "established in 42 C.F.R. 412.92 pursuant 
to Title 18 of the federal Social Security Act” near the end 
of Paragraph J(1); and substituted "providing emergency 
services, as determined by the board, in a hospital to an 
indigent patient" for "providing services in’a hospital or 
outpatient setting that are necessary for conditions that 
endanger the life of or threaten permanent disability to 


‘an indigent patient" at the end of Paragraph N(9). 


The 2001 amendment, effective June 15, 2001, added 


_ Paragraphs J(2), N(9), and added Subsection Q. 


The 1999 amendment, effective July 1, 1999, hi 
tuted "public regulation commission" for "state corpora- 
tion commission" twice in Subsection A; substituted "set 
by the department of health" for "oursuant to the. Drug 


_ Abuse Act" in Subsection K; deleted "pursuant to the Al- 


deleted."board" and added "county"; in Subsection G, in the 
first sentence, after "adopted by a", deleted "board" and 


added "county", and deleted the former second sentence, 
which provided that "Every board that has a balance re- 
maining in the fund at the end of a given fiscal year shall 
consider and may adopt at the first meeting of the succeed- 
ing fiscal year a resolution increasing the standard for in- 
digence"; and added a new Subsection K,. 

_ The 2012 amendment, effective March 1, 2012, alpha- 
betically arranged defined terms and added definitions of 
new terms; added a new Subsection A and deleted former 
Subsection L to define "alcohol rehabilitation center"; 
added:a new Subsection D and deleted former Subsection 
Q to define "commission"; added a new Subsection I and 
deleted former Subsection F to define "fund"; added a new 


Subsection L and deleted former Subsection D:to define’: 


"hospital"; added a new Subsection M and deleted former 
Subsection C to define "indigent patient"; added a new 
Subsection N and deleted former Subsection G’to define 
"medicaid eligible"; added a new Subsection O and deleted 
former Subsection M to define "mental health center"; 
added a new Subsection Q to define "public entity"; added 
Subsection R and deleted former Subsection J to define 
"sole community provider hospital"; added Subsection S to 
define "tribal"; and relettered the following: former Sub- 
sections A and B as Subsections B and C; former Subsec- 
tions H and I as Subsections F and G; former Subsection 
K as Subsection H; former Subsection N as Subsection J; 
and former Subsection O as Subsection K, 

The 2004 amendment, effective July 1, 2004, amended 
Subsection N to add new Paragraph (10), 


27-5-4.1. Repealed. 


Repeals. — Laws 2012, ch. 18, § 4 repealed 27-5-4.1 
NMSA 1978, as enacted by Laws 1978, ch. 123, § 2, relat- 
ing to applicability, effective March 1, 2012..For provisions 


coholism and Alcohol Abuse Prevention, Screening and 
Treatment Act" at the end of Subsection L; and deleted 
"pursuant to the Community Mental Health Act" at the 
end of Subsection M. 

The 1997 amendment, effective June 20, 1997; made 
minor stylistic changes throughout the section; in Subsec- 
tion C, inserted “or health care services" following "ambu- 
lance transportation" in the first sentence; in Subsection 
E, substituted "or costs of providing health care services" 


for "including the costs of prenatal care" in the first sen- — 


tence; and added Subsections O and P. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "and County Health Care" for "Claims" i in the intro- 
ductory language; substituted "and county health care" for 
"claims" in Subsection B;.in Subsection C, substituted "a 
hospital or a health care provider" for “or a hospital" in 
the first sentence and "or treated by a health care provider 
or all three" for "or both" in the last sentence,;and made 
a stylistic change in the second sentence; in Subsection 
D, rewrote the introductory language and deleted former 
Paragraphs (3) and (5) through (8), the provisions of which 
may now be found in Subsection N, renumbering former 
Paragrph (4) as Paragraph (3) and making a related gram- 
matical change; substituted "health care provider" for 
"nursing home" near the end of Subsection E; rewrote Sub- 
sections G and H, and added Subsections J through N, ©. 

The 1991 amendment, effective July 1, 1991, in Sub- 
section C, added the third sentence; and, in Subsection D, 


‘added the exception at the end of the introductory para- 


graph, deleted a sentence at the end of Paragraph (7) 


- which read "All hospitals, as defined in this subsection, 


must comply with the provisions of the Indigent Hospi- 
tal Claims Act and be licensed by the health and environ- 
ment department", and added Paragraph (8), 


ANNOTATIONS 


Definition of "indigent patient" was not uncon- 
stitutional under N.M, Const., art. IX, § 14. Humana of 
N.M., Inc. v. Board of Cnty. Comm'rs, 1978-NMSC-036, 92 
N.M. 34, 582 P.2d 806. 

Validity of amendment by Laws 1999, ch. 37, § 1. — 
Although the amendment of this section by Laws 1999, ch. 


_ 87, $:1,.was not codified pursuant to Section 12-1-8 NMSA 


1978, the amendment is valid and in effect, 2000 Op. Att'y 
Gen. ‘No. 00-05. 


of former section, see the 2011 NMSA 1978 on NMOneS- 


ource,com, 
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27-5-5. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-5 
NMSA 1978, as enacted by Laws 1965, ch. 234, § 5, re- 
lating to county indigent hospital and county health care 


board, effective March 12, 2014. For provisions of former 
section, see the 2013 NMSA 1978 on NMOneSource.com. 


27-5-5.1. Indigent health care report; required. 


Every county in New Mexico shall file an annual report on all indigent health care funding by 
the county with the commission. The report shall contain the county's eligibility criteria for indi- 
gent patients, services provided to indigent patients, restrictions on services provided to indigent 
patients, conditions for reimbursement to providers of health care, revenue sources used to pay for 
indigent health care and other related information as determined by the commission. The report 
shall be submitted by October 1 of each year on a form provided by the commission. The commis- 


sion shall make the report available to interested parties. 


History: Laws 1993, ch. 321, § 17; 1999, ch. 37, § 2. 

The 1999 amendment, effective June 18, 1999, in 
the first'sentence inserted "all", substituted "funding" for 
"funded in whole or in part" and "commission” for "local 
government division of the department of finance and ad- 
ministration"; substituted "commission" for "local govern- 


third sentence substituted "October 1" for "July 31" and 
substituted "commission" for "local government division 
and shall provide information from the previous fiscal 
year" at the end of the sentence; and in the last sentence 
substituted "commission" for "local government division" 
and "to" for "for analysis by". 


ment division" at the end of the second sentence; in the 


27-5-5.2. Nondiscrimination; indigent patients. 


Qualifying hospitals and hospitals with which a county contracts to provide for the services of 
indigent patients shall provide those services for indigent patients, including financial assistance, 
to all non-citizens, regardless of immigration status, if they meet all other qualifying criteria for 
such services. 


History: Laws 2021, ch. 127, § 4. 
Effective dates. — Laws 2021, ch. 127 contained no 
effective date provision, but, pursuant to N.M. Const., 


art, IV, § 23, was effective June 18, 2021, 90 days after 
adjournment of the legislature. 


27-5-6. Powers and duties of counties relating to indigent care. 


A county: 

A. may budget for penihitula on ambulance services, burial expenses, hospital or medical 
expenses for indigent residents of that county and for costs of development of a countywide or 
multicounty health plan. The combined costs of administration and planning shall not exceed the 
following percentages of revenues based on the previous fiscal year revenues for a fund that has 
existed for at least one fiscal year or based on projected revenues for the year being budgeted for 
a fund that has existed for less than one fiscal year. The percentage of the revenues in the fund 
that may be used for such combined administrative and planning costs is equal to the sum of the 
following: 

(1) ten percent of the andunt of the revenues in the fund not over five hundréd thousand 
dollars ($500,000); 

(2). eight percent of the amount of the revenues in the fund over five hundred lane 
dollars ($500,000) but not over one million dollars ($1,000,000); and 

(3) four and one-half percent of the amount of the revenues in the fund over one million 
dollars ($1,000,000); 

B. may accept contributions of public Faris for county health care services, which shall be de- 
posited in the fund; 

C. may hire margunael to carry out the provisions of the Indigent Hospital and County Health 
Care Act; 
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D. shall transfer to the state by the last day of March, June, September and December of each 
year an amount equal to one-fourth of the county's payment pursuant to Section 27- 5- 6.2 NMSA 
1978. This money shall be deposited in the safety net care poolfund;, 

E. shall, in carrying out the provisions of the Indigent Hospital and County Health Care Act, 


comply with the standards of the federal Health Insurance Portability and Accountability Act of 


1996; : 
F. may provide for the transfer of money from the fund to the county-supported medicaid fund 
to meet the requirements of the Statewide Health Care Act [27-10-1 to 27-10-4 NMSA 1978]; and 
G. may contract with ambulance providers, hospitals or health care providers for the provision 
of services for indigent patients domiciled within the county; such services shall be provided to all 
non-citizens, regardless of immigration status, if they meet all other qualifying criteria for such 
services, 


History: 1953 Comp., § 13-2-17, enacted by Laws payments as calculated by the department for that county 
1965, ch. 234, § 6; 1979, ch. 146, § 2; 1983, ch. 234, § 3; for the current fiscal year" and added "pursuant to Sec- 
1987, ch. 88, § 3; 1991, ch. 212, § 20; 1993, ch. 321, § 6; tion 16 of this 2014 act", and in the second sentence, after 
1997, ch. 51, § 3; 1999, ch. 37, § 3; 2003, ch. 413, § 3; "deposited in the", deleted "sole community provider" and 
2014, ch. 79, § 7; 2021 , ch, 127, § 3. added "safety net care pool" and in Subsection G, after "for 

Cross references: — For the federal Health Insurance the provision of", deleted "health care", and. after "provi- 
Portability and Accountability Act of 1996, see 42 U.S.C. sion of services",-added "for indigent patients domiciled 
300g¢g et seq. within the county", 

For payment of claims, see 27-5-12 NMSA 1978. The.2003 amendment, effective June 20, 2003, sub- 

For provisions regarding the human services depart- stituted "not" for "in no event” following ' ‘and planning 
ment, see Chapter 9, Article 8, shall" in Subsection B; deleted "and regulations" following 

For the Social Security Act, see 42 U.S.C. § 301 et seq. "rules" in Subsections C, I, and M; substituted "furnished 

The 2021 amendment, effective June 18, 2018, pro- by" for "in" following "for medical care" in Subsection D; 
vided that counties authorized to provide ambulance, © deleted "treasurer" following "to the state" in Subsection 
hospital or health care services for indigent patients do- N; added Subsection O and redesignated Subsections O 
miciled within the county, shall provide these services and P as Subsection P and Q; and deleted "county indi- 
to all non-citizens regardless of immigration status; in gent hospital claims" following’ "money from. the" in. pres- 
Subsection D, after "pursuant to Section", deleted "16 of ent Subsection P, ; 
this 2014 act” and added "27-5-6.2 NMSA 1978": and in * ~ The 1999 amendment, effective June 18, 1999, substi- 
Subsection G, after "domiciled within the county", added tuted "thirty days" for "sixty days" in Subsection K. 

"such services shall be provided to all non-citizens regard- The 1997 amendment, effective June 20, 1997, in 
less of immigration status, if they meet all other qualify- Subsection B, substituted "and costs of development of a 
ing criteria for such services". countywide or multicounty health plan. The combined" for 

The 2014 amendment, effective March 12, 2014; sim- "which" following "Indigent Hospital and County Health 
plified the powers and duties of counties relating to in- Care Act", inserted "and planning" following "costs of ad- 
digent care; deleted former Subsection A, which required ministration", and made minor stylistic changes; in Sub- 
counties to administer indigent claims; deleted former section I, inserted "or health care services" following "am- 
Subsection B, which required counties to prepare a budget bulance service" and made:a related stylistic change; in 
for indigent claims and to pay the cost of administration; Subsection J, added "within sixty days after submission 
deleted former Subsection C, which required counties to of the claim" at the end of the section; in Subsection K, 
make rules to carry out the Indigent Hospital and County added "and shall make payment within sixty days after 
Health Care Act; deleted former’ Subsection D, which approval of a claim by the board"; and added Subsection P. 
required counties to set criteria and cost limitations for The 1993 amendment, effective on the date thatthe 
medial care; deleted former Subsection E, which required human. services department is. notified, in writing that 
counties to cooperate with state agencies to efficiently the amendment to the state medicaid plan has been ap- 
use funds; deleted former Subsection F, which required proved by the federal health care financing administra- 
counties to cooperate with the department i in investigat- tion, added Subsections E and L through O, redesignating 
ing the validity of claims; deleted former Subsection I, former Subsections E through J as Subsections F through 
which required counties to review the validity of claims; K and making a related grammatical change; substituted 
deleted former Subsection J, which required counties to "and County Health Care" for "Claims" in Subsections 
support rejection of claims in writing; deleted former Sub- A, B, C, H, and I; rewrote Paragraphs (1) through’(3) of 
section K, which required counties to pay claims that are. Subsection B, adding new introductory. language for these 
not matched with federal funds; deleted former Subsec- paragraphs and closing off the former introductory lan- 
tion L, which required counties to determine by ordinance guage as the first sentence of the subsection; added the 
the types of providers that are eligible to submit claims; proviso at the end of Subsection C; substituted "ambu- 
deleted former Subsection F, which required counties to lance services or health care providers" for "or ambulance 
approve medicaid sole community provider hospital pay- service" in Subsection. D; substituted “ambulance service 
ment requests; in Subsection A, in the first sentence, or health’care provider" for or ambulance service" in two 
added "may budget for expenditure on ambulance services, places in Subsection I and in Subsection J; and inserted 
burial expenses, hospital or medical expenses for indigent "that are not matched with federal funds under the state 
residents of that county and for"; in Subsection B, after medicaid program and" in Subsection K, 

"contributions", deleted "or other county revenues" and Compiler's notes, — Subsection A of § 22, Laws 1993, 

added:"of public funds for county health care services"; ch, 321, provides that §§ 3) 6/:10,'15, 16 and 18 (27-5-3, 

in Subsection D, in the first sentence, after "county's pay- 27-5-6, 27-5-6.1, 27-5-7,1, 27-65-11 and 27-5-12.2 NMSA 

ment", deleted "for support of sole community provider 1978) are effective the date that the human services 
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department is notified in writing that the amendment to 
the state medicaid plan has been approved by the federal 
health care financing administration. The human services 
department was advised by letter dated May 20, 1993, 
that the United States Department of Health and Human 
Services had approved the amendment of New Mexico's 
medicaid plan "to add a payment provision for sole com- 
munity hospitals (SCH), effective July 1, 1998, and a pay- 
ment provision for indirect medical education (IME) costs 
incurred by teaching hospitals, effective August 1, 1992", 
Chapter 321, Laws 1993, contained an emergency clause. 
The human services department published notice of the 
approval in the New Mexican on June 21, 1993. 


INDIGENT HOSPITAL AND COUNTY HEALTH CARE 


27-5-6.2 


The 1991 amendment, effective July 1, 1991, rewrote 
Subsection B and deleted "human services" preceding ''de- 
partment" in Subsection E. 


ANNOTATIONS 


Payment for alcohol and drug abuse treatment. — 
A county has authority under the Indigent Hospital and 
County Health Care Act to contract with health care pro- 
viders to provide services associated with alcohol or drug 
abuse treatment, which could include bed reservation. 
2007 Op. Att'y Gen. No. 07-05. 


27-5-6.1. Safety net care pool fund created. 


A. The "safety net care pool fund" is created in the state treasury. The safety net care pool fund, 
which shall be administered by the department, shall consist of public funds provided through 
intergovernmental transfers from counties or other public entities and transferred from counties 
pursuant to Section 16 of this 2014 act [27-5-6.2 NMSA 1978]. Money in the fund shall be invested 
by the state treasurer as other state funds are invested. Any unexpended or unencumbered bal- 
ance remaining in the fund at the end of any fiscal year shall not revert. 

B. Money in the safety net care pool fund is appropriated to the department to make panei 
to qualifying hospitals. No safety net care pool fund payments or money in the safety net care pool 


fund shall be used to supplant any general fund support for the state medicaid program. 


History: Laws 1993, ch. 321, § 18; 2012, ch. 18, § 2; 
2014, ch, 79, § 8. 

The 2014 amendment, effects March 12, 2014, re- 
placed the sole community provider fund with the safety 
net care pool fund; in the catchline, deleted "Sole commu- 
nity provider" and added:"Safety net care pool"; in Sub- 
section A, in the first sentence, after "The", deleted "sole 
community provider" and added "safety net care pool", 
in the second sentence, after "The", deleted "sole com- 
munity provider" and added "safety net care pool", after 
"shall consist of", added “public”, after "funds provided", 
deleted "by counties", and after "or other public funds or 
expenditures determined by the department and the fed- 
eral government.as allowable to match federal funds for 
medicaid. sole community provider hospital payments" 
and added "and transferred from counties pursuant to 
Section. 16 of this 2014 act"; in Subsection B, in the first 
sentence, after "Money in the", deleted the "sole commu- 
nity provider" and added "safety net care pool", and after 
"department to make", deleted "sole community provider 
hospital", after "department to make payments", deleted 
"pursuant to the state medicaid program" and added 
"to qualifying hospitals", and in the second sentence, 
after "No", deleted "sole community provider hospital" 
and added "safety net care pool fund", and after "money 
in the", deleted "sole community provider" and added 


"safety net pool"; and deleted former Subsection C, which 
provided for the return of money in the sole community 
provider. fund if federal medicaid matching funds were 
not received for medicaid sole community provider hos- 
pital payments. 

Temporary provisions. — Laws 2014, ch:.79, §°19, 
provided that on March 12, 2014, all money in the sole 
community provider fund shall be transferred to the 
safety net care pool fund and all money in a county's in- 
digent hospital claims fund shall be transferred to the 
county's health care assistance fund. 

Laws 2014, ch. 79, § 21, provided that the human ser- 
vices department seek funds to fully fund the safety net 
care pool fund. 

The 2012 amendment, effective March 1, 2012, pro- 
vided for funds that may be counted in the county contri- 
bution for support of sole community provider payments; 
in Subsection A, in the second sentence added "sole com- 
munity provider"; changed "human services department” 
to "department"; and after "funds provided by counties", 
added "through intergovernmental transfers from coun- 
ties, other public entities or other public funds or expen- 
ditures determined by the department and the federal 
government as allowable"; and:in Subsection B, changed 
"human services department' to "department". 


27-5-6. 2. Transfer to safety net care pool fund. 


A. A donate shall; by ordinance to be effective July 1, 2014, dedicate to the safety net care pool 
fund an amount equal to a gross receipts tax rate of one-twelfth percent applied to the taxable 
gross receipts reported during the prior fiscal year by persons engaging in business in the county. 
For purposes of this subsection, a county may use puplic funds from ay existing authorized rev- 
enue source of the county. ERPS 

B. A county enacting an ordinance pursuant to kets A of this section shall transfer - 
the safety net care pool fund by the last day of March, June, September and December of each year 
an amount equal to one-fourth of the county’ s payment to the safety net care pool fund. 
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History: Laws 2014, ch. 79, § 16. A, after "July 1, 2014", the governor vetoed ‘through 
Emergency clauses. — Laws 2014, ch. 79, § 23, con- June 30, 2017". 
tained an emergency clause and was approved March 12, To view the chaptered bill in its entirety, see the 2014 
2014, session laws on NMOneSource.com. 


Compiler's notes. — The governor partially vetoed 
Laws 2014, ch, 79, § 16. In the first sentence of Subsection 


27-5-7. Health care assistance fund. 


A. There is created in the county treasury of each county a "health care assistance fund". 

B. Collections under the levy made pursuant to the Indigent Hospital and County Health Care 
Act and all payments shall be placed into the fund, and the amount placed in the fund shall 
be budgeted and expended only for the purposes specified in the Indigent Hospital and County 
Health Care Act, by warrant upon vouchers approved by the county. Payments for indigent hospi- 
talizations shall not be made from any other county fund. 

_ C, The fund shall be audited in the manner that other state and county funds are. audited, and 
all records of payments and verified statements of qualification upon which payments were made 
from the fund shall be open to the public. 

D, Any balance remaining in the fund at the end of the fiscal year shall carry over into the en- 
suing year, and that balance shall be taken into consideration in the determination of the ensuing 
year's budget and certification of need for purposes of making a tax levy. 

E. Money may be transferred to the fund from other sources, but no transfers may ie made 
from the fund for any purpose other than those specified in the Indigent Hospital.and County 
Health Care Act. 


History: 1953 Comp., § 18-2-18, enacted by Laws The 1993 amendment, effective July 1, 1993; substituted 
1965, ch, 284, § 7; 1991, ch. 212, § 21; 1992, ch. 31, § "and County Health Care" for "Claims" in two places in the 
1; 1998, ch. 321, § 7; 1996, ch. 29, § 4; 1998, ch. 71, § 1; first sentence of Subsection B and in Subsection EH; substi- 
1999, ch. 188, § 1; 2014, ch. 79, § 9. tuted "Payments" for "Contributions" in the first sentence 

The 2014 amendment, effective March 12, 2014, of Subsection B; inserted "pursuant to Subsections F and G 
changed the name of the fund: from the county indigent of this section" in Subsection D and deleted the former sec- 
hospital claims fund to the health care assistance fund; ond and third sentences of that subsection, which related to 
in the catchline, deleted "County indigent hospital claim" transfers and payments from the fund in the eightieth and 
and added "Health care assistance"; in Subsection A, af- eighty-first fiscal years; and added Subsection F. 
ter the "each county a", deleted "county indigent hospital The 1992 amendment, effective May 20, 1992, deleted 
claims" and added "health care assistance"; in Subsection "county indigent hospital claims" preceding "fund" at the 
B, in the first sentence, after "vouchers approved by", de- second instance of that term in Subsection B and at the first 
leted "a majority of the board and signed by the chairman instance of that term in Subsections C, D, and E; and-in Sub- 
of the board" and added "the county". section D, made a section reference substitution and inserted 

Temporary provisions. — Laws 2014, ch. 79, § 19, "except voluntary contributions made during the eightieth 
provided that on March 12, 2014, all money in the sole and eighty-first fiscal years" and added the last sentence. . 
community. provider fund shall be transferred to the The 1991 amendment, effective July 1, 1991, added 
safety net care pool fund and all money in a county's in- the second sentence in Subsection D and made minor sty- 
digent hospital claims fund shall be transferred to the listic changes throughout the section. 
county's health care assistance fund. 

The 1999 amendment, effective June 18, 1999, de- ANNOTATIONS 


leted "pursuant to Subsection F of this section" following 
"fiscal year" in Subsection D and deleted former Subsec- 
tion F, relating to the transfer of excessive medicaid funds. 

The 1998 amendment, effective May 20, 1998, in Sub- 
section F, substituted "2000" for "1998" in the first sen- 
tence and deleted the former second sentence which read: 
"Beginning in 1998, the transfer shall be made by Sep- 
tember 1 of each fiscal year". 


Mill levy funds used for indigent medical care. — 
Colfax County could not use mill levy funds to provide in- 
digent medical care for its non-miner residents admitted 
to miners' hospital, a state-owned and operated facility, 
where such funds were not proceeds in the county indi- 
gent hospital claims fund [county health care assistance 
fund] but instead were proceeds from another county 


; J fund. The county could, however, use any proceeds in the 
Phe 7008 pmeneent precive May 15, 1996, substi- indigent hospital claims fund to provide medical care for 
tuted "Subsection F" for "Subsections F' and G", in Subsection indigent patients at the miners’ hospital if they otherwise 


D and substituted "1998" for "1996" twice in Subsection F. . qualify. 1988 Op. Att'y Gen. No, 88-41. 


27-5-7.1. County health care assistance fund; authorized uses of the 
fund. 


A. The fund may be used to pay for: | 
(1) expenses of burial or cremation of an indigent person; 
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(2) ambulance transportation, hospital care and health care services for indigent patients; 


or 


(5) [(3)] county administrative expenses associated with fund expenditures authorized in 


Paragraphs of this subsection. 


B. The fund may be used to meet a county's obligation under Section 27-10-4 NMSA 1978. 


History: Laws 1993, ch. 321, § 16; 2001, ch. 307, § 2; 
2014, ch. 79, § 10. 

The 2014 amendment, effective March 12, 2014, 
specified the health care costs that may be paid from 
the health care assistance fund; in the catchline, after 
"County", deleted "indigent hospital claims" and added 
“health care assistance"; in Subsection A, after "The fund", 
deleted "shall" and added "may"; in Subsection A, deleted 
former Paragraph (1), which required money in the fund 
to be used to meet the county's contribution for support of 
sole community provider payments; in Subsection A, de- 
leted former Paragraph (3), which required money in the 


fund be used to pay approved claims that are not matched * 


with federal funds under the state medicaid program; and 
in Subsection A, added new Paragraphs (2) and (5)[(3)]. 

Compiler's notes. — The bracketed material was in- 
serted by the compiler and is not part of the law. 

The governor partially vetoed Laws 2014, ch. 79, § 10. 
In Subsection A, the governor vetoed Paragraphs (3) and 
(4) which provided: 

"(3) all or a portion of the monthly premiums of health 
insurance policies for indigent patients; 

(4) all or a portion of the out-of-pocket costs, includ- 
ing copayments and deductibles, incurred by indigent pa- 
tient insureds pursuant to the terms of a health insurance 
policy;" 


27-5-8. Repealed. 
Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-8 


NMSA 1978, as enacted by Laws 1965, ch. 234, § 8, re- 
lating to board certification to county commissioners, 


27-5-9. Tax levies authorized. 


In Subsection A, Paragraph (5), after "Paragraphs", the 
governor vetoed "(1) through (4)". 

To view the chaptered bill in its entirety, see the 2014 
session laws on NMOneSource.com. 

The 2001 amendment, effective June 15, 2001, in- 
serted the current Paragraph A(2), redesignated the sub- 
sequent paragraph; and deleted Subsection C. 

Compiler's notes. — Subsection A of § 22, Laws 1993, 
ch. 321, provides that §§ 3, 6, 10, 15, 16 and 18 (27-5-3, 
27-5-6, 27-5-6.1, 27-5-7.1, 27-5-11 and 27-5-12.2 NMSA 
1978) are effective the date that the human services de- 
partment is notified in writing that the amendment to 
the state medicaid plan has been approved by the federal 
health care financing administration. The human services 
department was advised by letter dated May 20, 1993, 
that the United States Department of Health and Human 
Services had approved the amendment of New Mexico's 
medicaid plan "to add a payment provision for sole com- 
munity hospitals (SCH), effective July 1, 1993, and a pay- 
ment provision for indirect medical education (IME) costs 
incurred by teaching hospitals, effective August 1, 1992". 
Chapter 321, Laws 1993, contained an emergency clause. 
The human services department published notice of the 
approval in the New Mexican on June 21, 1993. 


effective March 12, 2014. For provisions of former section, 
see the 2013 NMSA 1978 on NMOneSource.com, 


A. ‘Subject to the provisions of Subsection B of this section, the board of county commissioners, 
upon the certification of the county as to the amount needed to provide health care to indigent resi- 
dents of the county or to support the state's medicaid program, shall impose a levy against the net 
taxable value, as that term is defined in the Property Tax Code [Articles 35 through 38 of Chapter 7 
NMSA 1978], of the property in the county sufficient to raise the amount certified by the county. 

B. The question of imposing an indigent and medicaid health care levy for the purpose of the 
Indigent Hospital and County Health Care Act shall be submitted to the electors and voted upon 
as a separate question at the next subsequent general election or Dy special election called prior 
thereto for such purpose. 

C. Upon finding by the board of county commissioners that an Si scbfott will be necessary, the 
board of county commissioners shall meet and order an election to,be held at a designated time 
in the county upon the question of imposing an indigent and medicaid health care levy for the 
purpose of the Indigent Hospital and County Health Care Act in the county. If the question is to 
be voted upon at a special election, the election shall be held not less than thirty nor more than 
fifty days after the finding, but in no event shall the election be held within fifty days preceding or 
succeeding any general election held in the county. The order for the election shall be made a part 
of the official minutes of the board of county commissioners. A copy of the order shall be published 
in a newspaper of general circulation in the county at least fifteen days before the date set for the 
election, and an affidavit of publication shall be obtained. At least five days prior to the date for 
holding the election, the board of county commissioners shall publish in a newspaper of general 
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circulation in the county and post-in five conspicuous places in the county a notice of election, 
which shall be in substantially the following form: 


"NOTICE OF ELECTION ON SPECIAL INDIGENT 
| AND MEDICAID HEALTH CARE LEVY 


Notice is given on the _ day of 8) , there will be held in 

county of New Mexico an election on the question of imposing an 

indigent and medicaid health care levy to provide health care to indigent residents of the county or 

to support the state's medicaid program, such levy to,be made annually against.the taxable value 

of the property in the county and limited to an amount sufficient to provide funds necessary to 

support the state's medicaid program or to provide health care to indigent residents of the county 
who do not qualify for medicaid. ™ 


Official Title of the Authority". 


The election shall be held on the date specified in the notice and shall be, if a special election, 
conducted and canvassed in substantially the same manner as general elections are conducted 
and canvassed in the county; provided that the ballot used in any election shall be a SEAAG and 
separate ballot and shall be in substantially the following form: 


"BALLOT 
On the question of i imposing an indigent and medicaid health care levy for the purposes of the Indi- 
gent Hospital and County Health Care Act, such levy to be made annually against the taxable value 
of the property in county of New Mexico, and limited to an amount sufficient to 
provide funds budgeted and certified as necessary for health care for indigent residents of the county 
in addition to those services provided by the state or to support the state's medicaid program: 
ROR BV Ys itivavice ics water SUG vcs coc outs MENON as MESS ve SE 
AGAINST THE LEV Misia dekh saciide........ Agee ana See ee Sree 

D. Ifthe electors vote in favor of an indigent and medicaid health care levy, the levy shall 
become effective in the same manner prescribed by law for all levies upon property within that 
county, and a levy for those purposes in such an amount as will provide sufficient money for the 
fund shall be made for each year thereafter. 

E. Any board of county commissioners that has, prior to the effective date of this section, made 
a valid imposition of a property tax for the purpose of the Indigent Hospital and County Health 
Care Act shall not be required to hold an election on the existing tax, and that tax may be imposed 
and continue to be imposed in accordance with the provisions of law existing at the time of its 
imposition. However, if any such tax is not imposed in’a given property tax year or if the autho- 
rization for its imposition terminates or expires, the election requirements of Subsections’ B and 
C of this section’ shall apply to any subsequent proposed imposition of a property tax for indigent 
health care for county residents or to support the state's medicaid program. 


History: 1953 Comp., § 13-2-20, enacted by Laws "as to the amount needed", deleted "in the fund" and 


1965, ch. 234, § 9; 1981, ch. 37, § 85; 1993, ch. 321, §:9; added "to provide health care to indigent residents of 
2014, ch. 79, g 11; 2015, ch, 145, § 99. the county or to support the state's medicaid program", 
Cross references, — For constitutional provisions re- © ~ and after "certified by the", deleted "board" and added 
lating to limits on taxation, see N.M. Const., art. VIII, § 2. °- "county"; in Subsection B, after " imposing an indigent’, 
For class B county levy for providing health care to sick deleted "hospital" and added "and medicaid health care"; 
and indigent persons, see 4-38-17.1 NMSA 1978. -in Subsection C, in the first sentence, after "question of 
‘The 2015 amendment, effective July 1, 2015, prohib- imposing an indigent", deleted "hospital" and added "and 
ited an election authorizing a.tax levy to be held within _ medicaid health care"; after the fifth sentence, in the title 
fifty days preceding or succeeding any general election of the form for the notice of election, after "INDIGENT", 
held in the county; and in Subsection C, after "election be deleted "HOSPITAL" and added "AND MEDICAID 
held within", deleted "five" and added "fifty". HBALTH CARE"; in the notice of election, in the first sen- 
The 2014 amendment, effective March! 12, 2014, au- | tence, after "question of imposing an indigent", deleted 
thorized the.imposition of a property tax to support the ‘hospital!’ and added "and medicaid health care", after 
state's medicaid program; in Subsection A, after "certifi- "medicaid health care levy", deleted "for the purposes of 
cation of the", deleted "board" and added "county", after the Indigent Hospital and County Health Care Act" and 
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added "to provide health care to indigent residents of the ANNOTATIONS 
county or to support the state's medicaid program", and 2 80 : 
after "provide funds,necessary to", deleted "pay claims _ Compiler's notes, — Some of the annotations appear- 
pursuant to such act" and added "support the state's ing below were taken from a case decided prior to the 
medicaid program or to provide health care to indigent 1981 amendment of this section, which deleted references 
residents of the county who do not qualify for medicaid’; to the constitutional limitation of twenty mills on levies 
in the form for the ballot, after "question of imposing an for public debt. 
indigent", deleted "hospital" and added "and medicaid It 18 required that the amount needed to care for 
health care", after "budgeted and certified as necessary", the indigent in any year shall be estimated and that 
deleted "to pay claims pursuant to such act" and added a levy shall be made to raise sufficient money to cover the 
"for health care for indigent residents of the county in ad- amounts estimated. Board of Dirs. of Mem. Gen. Hosp. 
dition to those services provided by the state or to support v, Cnty, Indigent Hosp. Claims Bd., 1967-NMSC-042, 77 
the state's medicaid program"; in Subsection D, after "in N.M. 475, 423 P.2d 994. ; 
favor of an indigent", deleted "hospital" and added "and _Limitations upon tax levy. — The county commis- 
medicaid health care"; and in Subsection E, in the second sioners are required to make a tax levy sufficient to raise 
sentence, after "imposition of a property tax for" deleted the amount certified as needed by the county indigent 
"the purpose of the Indigent Hospital and County Health hospital claims board. provided the levy for that purpose 
Care Act", and added "indigent health care for county res- and for all other purposes authorized by law does not ex- 
idents or to support the state's medicaid program". ceed 20 mills. Board of Dirs, of Mem. Gen. Hosp. v, Cnty. 
Temporary provisions. — Laws 2014, ch. 79, § 20 pro- Indigent Hosp. Claims Bd., 1967-NMSC-042, 77 N.M. 475, 
vided that a tax levied pursuant to Section 27-5-9 NMSA 423 P.2d 994. eh Teh i : 
1978 prior to January 1, 2014 shall remain in effect until Constitutional provision permitting levies for public 
the tax expires or is terminated. debts in excess of 20-mill limitation does not contemplate 
The 1993 amendment, effective July 1, 1993, substi- Judgment for hospital against board of county commis- 
tuted "and County Health Care" for "Claims" in Subsection sioners for cost of care of indigent persons. Board of Dirs. 
B, the first sentence of Subsection C, in the two forms in of Mem. Gen. Hosp. v. Cnty. Indigent Hosp. Claims Bad., 
Subsection C, and in the first and second sentences of Sub- 1967-NMSC-042, 77 N.M. 475, 428 P.2d 994. 
section E; divided the former third sentence of Subsection Am. Jur, 2d, A.L.R. and C.J.8. references. — Power 
C into the present third and fourth sentences by deleting of state or municipality to appropriate funds or incur in- 
"and": and made stylistic changes throughout Subsections debtedness, in excess of poor fund, for relief of distress due 
C, D, and E. to general unemployment or other unusual conditions, 73 
: A,L.R. 255. 
27-5-10. Repealed. 
Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-10 —_—s provisions of former section, see the 20138 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1965, ch. 234, § 11, relat- NMOneSource.com. 


ing to subrogation of claim, effective March 12, 2014. For 


27-5-11. Qualifying hospital duties and reporting. 


A. A qualifying hospital shall accept every indigent patient who seeks health care services 
from the qualifying hospital. 

B. Qualifying hospitals shall: 

have written financial assistance policies that are publicized. 

D. [C.] Within thirty days of receiving a payment from the safety net care pool, a qualifying 
hospital shall report the amount of such payment to the county within which it is located. 

E.[D.] In addition to the report required in Subsection D of this section, a qualifying hospital 
shall annually report to the county within which it is located the total costs of health care services 
provided in the previous calendar year. 


History: 1953 Comp., §-18-2-23, enacted by Laws in Subsection A, after "A", deleted "sole community pro- 
1965, ch. 234, § 12; 1983, ch. 234, § 4; 1998, ch. 321, § vider" and added "qualifying", after "A qualifying hospi- 
10; 2008, ch. 413, § 4; 2014, ch. 79, § 12. tal", deleted "requesting or receiving medicaid sole com- 

The 2014 amendment, effective March 12, 2014, re- munity provider hospital payments", after "qualifying 
placed sole community providers with qualifying hospi- hospital shall", deleted "(1)" for former Paragraph (1) of 
tals to comply with changes in federal regulations; in the former Subsection B, after "shall accept", added "every", 
catchline, deleted "Hospitals and ambulance services; and after "accept every indigent", deleted "patients and 
health care providers; required to file data; sole com- request reimbursement for those patients through the 
munity provider" and added "Qualifying", and after "du-, appropriate county indigent fund" and added "patient 
ties" added "and reporting"; deleted former Subsection A, who seeks health care services from the qualifying hospi- 
which required ambulance services, hospitals and health tal"; in former Subsection B, deleted the second sentence 
care providers to file information required by the board in Paragraph (1), which required the county to approve 
to determine the cost of all patients served by the pro- requests that met the county eligibility standards; in for- 
vider and proof that the provider was licensed in New mer Subsection B, deleted Paragraph (2), which required 
Mexico; relettered former Subsection B as Subsection A; the sole community provider to confirm the amount of 
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payment authorized by the county; in former Subsection Paragraph A(2); deleted "any" at the beginning of Para- 
B, deleted Paragraph (3), which required the sole com- graph A(8); and substituted "A" for "Every" at the begin-, 
munity provider to negotiate with the county the amount ning of Subsection B. 
of indigent hospital payments anticipated for the fol- The 1993 amendment, effective on the.date that the 
lowing fiscal year; in former Subsection B, deleted Para- human services department is notified in writing that the 
graph (4), which required the sole community provider.to amendment to the state medicaid plan has been approved 
provide the department the amount of indigent hospital by the federal health care financing administration, in- 
payments anticipated for the following fiscal year; and serted "health care providers" and added "sole community 
added Subsections B, D and E. provider hospital duties" to the end in the catchline; des- 
Compiler's notes. — The bracketed material was in- ignated the existing introductory language as Subsection 
serted by the compiler and is not part of the law. A, redesignating former Subsections A through C as Para- 
The governor partially vetoed Laws 2014, ch. 79, § 12, In graphs (1) through (3); in Subsection A, substituted "hos- 
Subsection B, the governor vetoed Paragraphs (1) through pital or health care provider" for "or hospital", inserted 
and (8), and vetoed Subsection C, which provided: "cared for by that health care provider or" in Paragraph 
"(1) provide financial counseling to patients about (1), and substituted "ambulance service or health care 
their hospital bills; provider" for "or ambulance service" in Paragraph (2); and 
(2) ‘have written financial assistance policies consis- added Subsection B, 
tent with this section that are publicized and consistently . Compiler's notes. — Subsection A of § 22, Laws 1993, 
applied; and ch. 321, provides that §§ 3, 6,10, 15, 16 and 18 (27-5-3, 27- 
(8) ‘make reasonable efforts to determine whether pa- 5-6, 27-5-6.1, 27-5-7.1, 27-5-11 and 27-5-12.2 NMSA 1978) 
tients are eligible for financial assistance before initiating are effective the date that the human services department 
collections actions." is notified in writing that the amendment to the state med- 
"C,. No action for collection of claims shall be allowed icaid plan has been approved by the federal health care fi- 
against an indigent patient with a household income un- nancing administration. The human services department 
der two hundred percent of the federal poverty level." was advised by letter dated May 20, 1993, that the United 
To view the chaptered bill in its entirety, see the 2014 States Department of Health and:Human Services had 
session laws on NMOneSource.com. approved the amendment of New Mexico's medicaid plan 
Temporary provisions, — Laws 2014, ch. 79;§ 18 pro- "to add a payment provision for sole community hospitals 
vided that references in law to a sole community provider (SCH), effective July 1, 1993, and a payment provision for 
hospital shall be deemed to be references to a qualifying indirect: medical education (IME) costs incurred by teach- 
hospital pursuant to the Indigent Hospital and County ing hospitals, effective August 1, 1992", Chapter 321, Laws 
Health Care Act, and references in law to a county indi- 1993, contained an emergency clause. The human services 
gent hospital claims fund shall be deemed to be references department published notice of the approval in the New 
to a county health care assistance fund. Mexican on June 21, 1993. 


The 2008 amendment, effective June 20, 2008, de- 
leted "where required" following "provider is licensed" in 


27-5-12. Payment of claims. 


A. A hospital, ambulance service or health care provider filing a claim with the county shall: 

(1) file the claim with the county in which the indigent patient is domiciled; 

(2) file the claim for each patient separately, with an itemized detail of the total cost; 
and 
(3) file with the claim a verified statement of qualification for ambulance service, indigent 
hospital care or care from a health care provider signed by the patient or by the parent or person 
having custody of the patient to the effect.that the patient qualifies under the provisions of the 
Indigent Hospital and County Health Care Act as an indigent patient. and is unable to pay the cost 
for the care administered and listing all assets owned by the patient or any person legally respon- 
sible for the patient's care. The statement shall constitute an oath of the person signing it, and any 
false statements in the statement made knowingly constitute a felony. 

B. A hospital, ambulance service or health care provider that has contracted with a . county ae 
provision of health care services shall provide evidence of health care services rendered for pay- 
ment for services in accordance with the procedures specified in the contract. 


History: 1953 Comp., § 13-2-24, enacted by Laws The 1997 amendment, effective June 20, 1997, des- 


1965, ch. 234, § 18; 1983, ch. 284, § 5;'1984, ch. 101, § 2; ignated the introductory paragraph as Subsection A; re- 
1993, ch. 321, § 11; 1997, ch. 51, § 4; 2014, ch. 79, §18. designated former Subsections A, B, and C as Paragraphs 
The 2014 amendment, effective March 12, 2014, A(1), A(2), and A(8); and added Subsectibn B, 
clarified that the county, not the board, administers pay- The 1993 amendment, effective July 1, 1993, sub- 
ment of claims; in Subsection A, in the introductory sen- stituted "ambulance service or health care’ provider" 
tence, after "claim with the", deleted "board" and added for "or ambulance service" in the introductory language 
"county"; in Subsection A, Paragraph (1), after "claim and "ambulance service, indigent hospital care or care 
with the", deleted "board of the"; and in Subsection B, from a health care provider" for "indigent hospital care" 
after "contracted with a", deleted "board" and added and "and ad health Care" for "Claims" in Subsec- 
"county". tion C. ne 
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27-5-12.1 INDIGENT HOSPITAL AND COUNTY HEALTH CARE 27-5-16 


27-5-12.1. Appeal. 


Any hospital or ambulance service aggrieved by any decision of the county may appeal to the 
district court puuneuans to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1978 Comp: § 27-5-12.1, enacted by Laws the board; and after "decision of the", deleted "board" and 
1979, ch. 146, § 3; 1983, ch. 234, § 6; 1998, ch. 55, § 38; added "county". 


1999, ch. 265, § 40; 2014, ch. 79, § 14. The 1999 amendment, effective July 1, 1999, substi- 
Cross references. — For procedures governing ad- tuted "Section 39-3-1.1" for "Section 12-8A-1", 

ministrative appeals to the district court, see Rule 1-074 The 1998 amendment, effective September 1, 1998, 

NMRA. rewrote this section to the extent that a detailed compari- 
The 2014 amendment, effective March 12, 2014, clari- son is impracticable, 


fied that appeals are from the decision of the county, not 


27-5-12.2. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-12.2 hospital payments, effective March 12, 2014. For pro- 
NMSA 1978, as enacted by Laws 1993, ch. 321, § 15, re- visions of former section, see the 2018 NMSA‘1978 on 


lating to duties of the county, sole community provider NMOneSource.com. 


27-5-13. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-13, priority of claims, effective March 12, 2014. For provisions 
NMSA 1978, as enacted by Laws 1965, ch. 234, § 14, re- of former section, see the 2013 NMSA 1978 on NMOneS- 


lating to claims not to expire because of lack of funds, ource.com. 


27-5-14. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-14 effective March 12, 2014. For provisions of former section, 
NMSA 1978, as enacted by Laws 1965, ch. 234, § 15, re- see the 2013 NMSA 1978 on NMOneSource.com. 
lating to board to recover costs, presumption of payment, 


27-5-15. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-15 provisions of former section, see the 2013 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1971, ch. 72, § 2, relat- NMOneSource.com. 
ing to limitation on liens, effective March 12, 2014. For 


27-5-16. Department; payments; cooperation; reporting. 


A. The department shall not decrease the amount of any assistance payments made to the 
hospitals or health care providers of this state pursuant to law because of any financial reimburse- 
ment made to ambulance services, hospitals or health care providers for indigent or medicaid eli- 
gible patients as providediin the Indigent Hospital and County Health Care Act. 

B. The department shall cooperate with each county in furnishing information or assisting in 
the investigation of any person to determine whether the person meets the qualifications of an 
indigent patient as defined in the Indigent Hospital and County Health Care Act. 

C. The department shall provide an annual report to each county and each qualifying hospital 
on the previous calendar year's payments from the safety net care pool for uncompensated care to 
qualifying hospitals and estimated payments of enhanced medicaid base rates. The annual report 
for the previous year shall be provided by July 1 of the succeeding year. 


History: 1953 Comp., § 13-2-27, enacted by Laws B, after "cooperate with each", deleted "board" and added 
1965, ch. 234, § 16; 1987, ch. 88, § 5; 1993, ch. 321, § 13; "county"; and in Subsection C, deleted all of the former 
2018, ch. 151, § 1; 2014, ch. 79, § 15. language which required the department.to ensure that 

The 2014 amendment, effective March 12, 2014, re- payments did not exceed amounts that would be paid 
quired the department to give an annual report to each under medicare payment principles and if payments ex- 
county and qualifying hospital on the previous year's pay- ceeded medicare payment principles, to reduce the sole 
ments from the safety net care pool fund; in the catch- community provider payment prior to any reduction in 


line, after "cooperation", added "reporting"; in Subsection 
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27-5-17 PUBLIC ASSISTANCE 


payments to hospitals under the state medicaid program, 
and added the current language of the subsection, 

Compiler's notes. — The governor partially vetoed 
Laws 2014, ch. 79, § 15. In the first sentence of Subsection 
C, the governor vetoed the word "fund" after "safety net 
care pool", 1 

To view the chaptered bill in its entirety, see the 2014 
session laws on NMOneSource.com. ‘iT 

The 2013 amendment, effective June 14, 2013, pro- 
vided additional sources of assistance payments; in 
Subsection C, in the second sentence, at the end of the 


27-5-17. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136A repealed 27-5-17 
NMSA 1978, as amended by Laws 1975, ch. 44, § 2, relating 


27-5-18. Repealed. 


Repeals. — Laws 2014, ch. 79, § 22 repealed 27-5-18 
NMSA 1978, as enacted by Laws 1965, ch. 234, § 20, relat- 
ing to date of implementation, effective March 12, 2014. 


| 27-6-12 


sentence, after "state medicaid program" added the re- 
mainder of the sentence. 

The 1998 amendment, effective July 1, 1993, deleted 
"human services" before "department" near the beginning 
and substituted "and County Health Care" for "Claims" 
near the end in Subsections A and B; inserted "or health 
care providers" before "of this state" and substituted "am- 
bulance services, hospitals. or health care providers for 
indigent or medicaid eligible patients" for "hospitals for 
indigent or welfare patients" in Subsection A; and added 
Subsection C, 


to exclusion of class A counties from the provisions of the 
Indigent Hospital Claims Act, effective July 1, 1986. 


For provisions of former section, see the 2013 NMSA 1978 
on NMOneSource.com. 


ARTICLE 6 
Utility Supplements and Assistance 


Sec. 

27-6-1 to 27-6-10, Deleted. 

27-6-11. Short title. 

27-6-12. Legislative intent and purpose. 

27-6-138. Administration of Low Income Utility Assis- 
tance Act. 

27-6-14. Persons eligible for utility assistance. 

27-6-15, Utility assistance supplement program estab- 
lished; distribution to eligible recipients. 


27-6-1 to 27-6-10. Deleted. 


Compiler's notes, — Sections 27-6-1 to 27-6-10, the 
Utility Supplement Act, were enacted by Laws 1975, 
Chapter 300, contingent upon the passage and approval of 
the Electrical Energy Tax Act: The Electrical Energy Tax 
Act was enacted by Laws 1975, Chapter 263 and approved 
April 10, 1975. Laws 1975, ch. 300, § 10, compiled as 27-6- 
10 NMSA 1978, provides that no payments shall be made 


under the Utility Supplement Act if the Electrical Energy | 
Tax Act is held invalid in any suit. The Electrical Energy - 


27-6-11. Short title. 


Sec. 

27-6-16. Fund created. . 

27-6-17. Utility service; procedures to follow prior to ser- 
vice being discontinued. 

27-6-18. Repealed. 

27-6-18.1. Prohibition on discontinuance or disconnec- 
tion of utility service during the winter 
heating season; minimum payments; pay- 
ment plans; exceptions. 


Tax Act was held invalid under the Supremacy Clause of 
the United States Constitution in Arizona Pub. Serv. Co. 
v. Snead, 441 U.S, 141, 99 S. Ct. 1629, 60 L. Ed. 2d 106 
(1979). Laws 1982, ch. 18, § 27 later repealed the Electri- 
cal Energy Tax Act, effective July 1, 1982. The provisions 
of 27-6-1 to 27-6-10 NMSA 1978, the Utility Supplement 
Act, have been deleted from the statutes compilation as 
they no longer have any force or effect. 


Chapter 27, Article 6 NMSA 1978 may be cited as the "Low Income Utility Assistance Act". 


History: Laws 1979, ch. 290, § 1; 2009, ch. 282, § 1. 


The 2009 amendment, effective June 19, 2009, 
changed the reference of the act to the chapter and article 
of NMSA 1978. 


27-6-12. Legislative intent and purpose. 


It is the intent of the legislature and the purpose of the Low Income Utility Assistance Act 
to assist indigent residents to meet the increased costs for gas and electrical utilities, liquefied 
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27-6-13 UTILITY SUPPLEMENTS AND ASSISTANCE 27-6-16 


petroleum fuel, wood and coal to the maximum extent possible, particularly the cost of fuel adjust- 
ments and the cost of service indexing. 


History: Laws 1979, ch. 290, § 2; 1980, ch. 118, § 1. 


27-6-13. Administration of Low Income Utility Assistance Act. 


A. - As used in the Low Income Utility Assistance Act: 
(1) "department" means the agency of the state designated by the governor; and 
(2) "utility" means a'publicly, privately or municipally owned utility or a distribution coop- 
erative utility for the rendition of electric power or gas. 

B. The department shall determine eligibility, establish payment amounts, make utility as- 
sistance payments to or on behalf of eligible Nab aaa and otherwise So an ide the Low Income 
Utility Assistance Act. 

C. The department shall use funds appropriated under the Low Income Utility Assistance Act 
to the maximum extent to generate available federal and local government funds and to mobilize 
other resources that may be applied to the concepts of the Low Income Utility Assistance Act. 


History: Laws 1979, ch. 290, § 3; 1980, ch. 118, § 2; The 2009 amendment, effective June 19, 2009, added 
2009, ch. 2382, § 2. Paragraph (2) of Subsection A, 


27-6-14. Persons eligible for utility assistance. 


A. Utility assistance supplements shall be paid to or on behalf of those individuals who are 
determined to be eligible by regulation of the department. 

B. The department shall determine the amount of payment to be made; provided that no pay- 
ment shall be made if a payment for the same services or incurred bills has been made to the 
household under a federal program for a similar purpose. 


History: Laws 1979, ch. 290, § 4; 1980, ch. 118, § 3; 
1984, ch. 94, § 1. 


27-6-15. Utility assistance supplement program established; 
distribution to eligible recipients. 


A. The department is authorized to establish a utility assistance supplement program for pur- 
poses of the Low Income Utility Assistance Act. 

B. Beginning on July 1, 1980 and each year thereafter the department shall pay utility assis- 
tance supplement payments, subject to the availability of funds from the low income utility assis- 
tance fund created under the provisions of Section 27-6-16 NMSA 1978. 


History: Laws 1979, ch. 290, § 5; 1980, ch. 118, § 4. 


27-6-16. Fund created. 


There is created in the state treasury the "low income utility assistance fund." Payments shall 
be made from the low income utility assistance fund upon warrants drawn by the secretary of 
finance and administration pursuant to vouchers signed by the head of the department. Such pay- 
ments shall be made for the costs and administration of the Low Income Utility Assistance Act. 


History: Laws 1979, ch. 290, § 6; 1980, ch. 118, § 5. support division of the human services department as the 
; agency responsible for administering this fund, is valid. 
ANNOTATIONS 1981 Op. Att'y Gen. No. 81-12. 


Partial veto valid. — Governor's partial veto of the 
provision in Laws 1981, ch. 168, designating the income 
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27-6-17 , PUBLIC ASSISTANCE 27-6-18.1 


27-6-17. Utility service; procedures to follow prior to: service being 
discontinued. 


A. Unless requested by the customer, no gas or electric utility shall discontinue service to any 
residential customer for nonpayment during the period from November 15 through March 15 un- 
less the following procedures are followed: 

(1) at least fifteen days prior to the date scheduled for utility service to be discontinued, 
unless the New Mexico public utility commission [public regulation commission] provides for a 
shorter period, the utility shall mail or hand-deliver to the customer a notice printed in both Eng- 
lish and Spanish and in simple language, which notice clearly explains that: 

(a) utility service shall stop on.a specific date; 

(b) thes customer may be, slighle for financial assistance to pay fs the utility seryice; 
and 

tc) Stor assistance, the puesta should contact the utility or the department; 

(2) any utility subject.to this section shall attempt to advise customers who contact the 
utility seeking financial assistance of the program administered under the Low. Income Utility 
Assistance Act and of assistance programs the utility may administer on its own or in conjunction 
with others; 

(3) the utilities subject to this section and the department shall provide application forms 
for utility service payment assistance at billing and agency offices; and 

(4) before the service is actually discontinued, the utility shall attempt to make contact in 
person or by telephone to remind the customer of the pending date of discontinuance of service and 
that financial assistance for utility payments may be available. — 

B. Unless requested by the customer, no gas.or electric utility shall discontinue service to any 
residential customer for nonpayment during the period from November. 15 through March 15 until 
at least fifteen days after the date scheduled for discontinuance of service if the department :has 
certified to the utility that a customer is eligible for utility payment assistance under the Low In- 
come Utility Assistance Act and that payment, for the utility service provided to the customer will 
be made within the fifteen-day period. 

C. The department and the New Mexico public utility commission [public regulation commis- 
sion] shall coordinate and adopt, as they deem appropriate, either separate or joint rules and 


regulations necessary to implement the provisions of this section; provided that nothing in this © 


section authorizes the department to revise tariffs or rate filings subject to the jurisdiction of the 
New Mexico public utility commission. 


History: Laws 1991, ch. 81, § 1; 1993, ch. 282, § 17. 

Bracketed material. — The bracketed material was 
inserted by the compiler. It was not enacted by the legisla- 
ture and is not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 
public utility commission be construed as references to 
the public regulation commission. 


27-6-18. Repealed. 


Repeals. — Laws 2007, ch. 231, § 2 repealed 27-6-18 
NMSA 1978, as enacted by Laws 2005 (1st.S.S.), ch. 2, § 2, 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "New Mexico public utility commission" for "New 
Mexico public service commission" in Subsection A(1) and 
Subsection C, re 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


27-6-18.1. Prohibition on discontinuance or disconnection of utility — 


service during the winter heating season; minimum |. 
payments; payment plans; exceptions. 


A. Except as provided in Subsection C of this section, unless requested by the customer, no 
utility shall discontinue or disconnect service to a residential customer during the heating season 
for nonpayment of the customer's utility bill if the customer meets the qualifications to receive 
assistance pursuant to the low-income home energy assistance program from the ag gpran niseiae 
authority during the program's current heating season. 
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B. The utility shall make payment plan options available to the customer pursuant to rules 
adopted by the public regulation commission. 

C. Ifthe customer does not pay the past due charges from the customer's utility bill before the 
beginning of the next heating season, the customer shall not be eligible for protection from dis- 
continued or disconnected utility service pursuant to this section during that next heating season 
until the past due charges are paid in full. | 

D. A customer who has defaulted on the customer's chosen payment plan and whose utility 
service has been discontinued or disconnected during the nonheating season can be reconnected 
and maintain the protection afforded by this section by paying reconnection charges, if any, and by 
paying the amount due pursuant to the payment plan by the date on which service is reconnected. 

E. If a customer notifies the utility that the customer needs payment assistance and if the 
customer requests, the utility shall promptly report the customer's request for assistance to the 
administering authority. The administering authority shall take prompt action to evaluate the 
customer's eligibility for the low-income home energy assistance program. 

F. Utilities subject to this section shall make the following information available to the public 
regarding: 

(1) the low-income home energy assistance program's: 
(a) application forms; 
(b) requirements for qualifying for the program; 
(c) procedures for making an application; and 
(d) location to which an application may be submitted; and 
(2) the protection against discontinued and disconnected service set forth in this section 
for customers seeking assistance paying utility bills during a heating season, including: 
(a) payment options; and 
(b) circumstances under which disconnection or discontinuance of service may occur. 

G. As used in this section: 

(1) "administering authority" means the human services i or a tribal entity 
that administers its own lows -income home energy assistance program; 

(2) “current season" means the period beginning in September and continuing through 
August of the subsequent year; 

(3) "heating season" means the period beginning November 15 and continuing through 
March 15 of the subsequent year; 

(4) "nonheating season" means the period beginning on March 16 and continuing through 
November 14 of the same year; and 

(5) "tribal entity" means the governing body or an agency of a Plcraly recognized Indian 
nation, tribe or pueblo located in whole or in part in New Mexico. 


History: Laws 2007, ch. 231, § 1. IV, § 23, was effective June 15, 2007; 90 days after the 
Effective dates, — ‘Laws 2007, ch, 231 contained no . adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 
e e e 
Low Income Water, Sewer and Solid Waste Service Assistance 
Sec. Sec. 
27-6A-1. Short title. 27-6A-4. Low income assistance rates. 
27-6A-2. Purpose. 27-6A-5. Department cooperation. 


27-6A-3. Definitions. 


27-6A-1. Short title. 


This act [27-6A-1 to 27-6A-5 NMSA 1978] may be cited as the "Low Income Water, Sewer and 
Solid Waste Service Assistance Act". 


History: Laws 1998, ch. 206, § 1. 
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27-6A-2. Purpose. 


It is the purpose of the Low Income Water, Sewer and Solid Waste Service Assistance Act: 

A, to.assure that water, sewer or solid waste user rate increases do not force many low-income 
individuals to discontinue necessary water, sewer or. solid waste service; and 

B. to increase the availability or affordability of basic water, sewer and solid waste service to 
low-income individuals by providing assistance to meet the cost of basic water, sewer and solid 
waste service. 


History: Laws 1993, ch. 206, § 2. 


27-6A-3. Definitions. 


As used in the Low Income Water, Sewer and Solid Waste Service Assistance Act: 

A. "department" means the human services department; and». 

B. "utility" means any individual, firm, partnership, company, district, including but not 
limited to solid waste district, water and sanitation district and special district, cooperative, 
association, public or private corporation, lessee, trustee or receiver appointed by any court, 
municipality and municipal utility as defined in the Municipal Code [8-3-1 NMSA 1978], incor- 
porated county or county that may or does own, operate, lease or control any plant, property or 
facility for: 

(1) the supply; storage, distribution or furnishing of water to or for the public; 

(2) the supply and furnishing of sanitary sewer service to or for:the public; or 

(3) the supply and furnishing of collection, transportation, treatment or disposal of solid 
waste to or for the public. "Utility" does not include a public utility subject to the jurisdiction of the 
New Mexico public service commission [public regulation commission]. 


History: Laws 1998, ch. 206, § 3. succeeded by the. public regulation commission. Laws 

Bracketed material. — The bracketed material was 1998, ch. 108, § 80 provided that references to the public 
inserted by the compiler. It was not enacted by the legisla- utility commission be construed as references to the pub- 
ture and is not part of the law. lic regulation commission. 


The New. Mexico public service commission was a 
predecessor of the public utility commission, which was 
27-6A-4. Low income assistance rates. 


A utility may provide assistance in the form of reduced or subsidized rates.to or on behalf of 
those individuals who meet the eligibility criteria of one or more need-based assistance programs 
administered by the department and who are not living in nursing homes or intermediate. care 
facilities or not living in circumstances that do not require them to pay, directly or indirectly, for 
water, sewer or solid waste service. 


History: Laws 1998, ch. 206, § 4. 


27-6A-5. Department cooperation. 


Subject to state and federal statutes and regulations governing the sharing of confidential 
information, the department shall cooperate with a participating utility in identifying those per- 
sons eligible for assistance pursuant to the Low Income Water, Sewer and Solid Waste Service 
Assistance Act. 


History: Laws 1998, ch. 206, § 5. 
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27-7-1 ADULT PROTECTIVE SERVICES 


27-7-15 


| . ARTICLE 7° 


Adult Protective Services 


Sec. 

27-7-1 to 27-7-13. Repealed. 

27-7-14. Short title. 

27-7-15. . Legislative findings; purpose. 

27-7-16. Definitions. 

27-7-17. Adult protective services systemi 

27-7-18. Repealed. 

27-7-19. Department; duties; penalty. 

27-7-20. Repealed. 

27-7-21. Nature of protective services; costs. 

27-7-22. Repealed. 

27-7-23. Voluntary protective services; protective place- 
ment; penalty. 

27-7-24. Involuntary protective services and protective 

_ placement; penalty. 


27-7-1 to 27-7-13. Repealed. 
Repeals. — Laws 1989, ch. 389, § 20 repealed 27-7-1 


through 27-7-13 NMSA 1978, as enacted by Laws 1982, 
ch. 36, §§ 1, 2, and 4 to 18, and as amended by Laws 1987, 


27-7-14. Short title. 


Sec. 

27-7-25. Ex-parte orders for emergency protective ser- 
vices or emergency protective placement; 
notice; petition. 

27- Lan 25. 1. Emergency protective placement by a law en- 
forcement officer without a court order. 

27-7 26. Nonemergency protective services or protective 
placement; findings; petition; order. 

27-7-27. Hearing on petition. 

27-7-28. Legal proceedings; filing. 

27-7-29. Confidentiality of records; penalty, 

27-7-30. Duty to report; penalty. 


27-7-81. Immunity. 


ch. 72, § 1, relating to adult protective services, effective 
June 16, 1989, For present comparable provisions, see ,27- 
7-14 NMSA 1978 et seq. 


Sections 27-7-14 through 27-7-31 NMSA 1978 may be cited as the "Adult Protective Services 


Act". 


History: Laws 1989, ch. 389, § 1; 1990, ch. 79, § 1. 
Cross references, — For criminal records screening 


for caregivers employed by care providers, see 29-17-2 to’ 


29-17-5 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J,S. references, — 41 Am. 
Jur, 2d Incompetent Persons § 31 et seq. 


57 C.J.S. Mental Health §§ 45 et seq., 108 et seq. 


27-7-15. Legislative findings; purpose. 


A. The legislature recognizes that many adults in the state are unable to manage their, own af- 
fairs or protect themselves from abuse, neglect or exploitation. The legislature further recognizes 
that the state should protect adults by providing for the detection, correction and elimination of 
abuse, neglect or exploitation through a program of short- term services for adults in need of pro- 
tective services or protective placement. 

B. It is the purpose of the Adult Protective Services Act.to establish a system of protective 
services and protective placement and to ensure the availability of those services or placement to 
all adults in need of them. It is also the purpose of the Adult Protective Services Act to authorize 
only the least possible restriction on the exercise of personal and civil rights and religious beliefs 
consistent with the adult's need for protective services or protective placement and to require that 
due process be followed in imposing those restrictions. , 

C. Nothing in the Adult Protective Services Act shall be construed to mean an adult, including 
an incapacitated adult or a protected adult, is abused, neglected, or exploited if the adult relies 
upon or is being furnished with spiritual treatment through prayer alone in accordance with the 
express or implied intent of the adult; nor shall anything in that act be construed to authorize 
or require any medical care or treatment in contravention of the express or implied wish of that 
adult. 


The 1997 amendment, effective June 20, 1997, in- 
serted "and religious Reet in Subsection B and added 
Subsection C, | 


‘History: Laws 1989, ch. 389, § 25 1997, ch, 182, § 1; 
2007, ch. 91, § 1. 
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The 2007 amendment, effective July 2, 2007, recog- ‘the detection, correction and elimination of abuse, neglect 
nizes that the state should protect adults by providing for or exploitation and for protective placement, 


27-7-16. Definitions. , 


As used in the Adult Protective Services Act: 

A. “ability to consent" means an adult's ability to understand and appreciate the nature and 
consequences of proposed protective services or protective placement, including benefits, risks and. 
alternatives to the proposed services or placement and to make or communicate an informed deci- 
sion; 

B. "abuse" means: 

(1) knowingly, intentionally or negligently and without justifiable cause inflicting physical 
pain, injury or mental anguish; 

(2) the intentional deprivation by a caretaker or other person of services necessary to 
maintain the mental and physical health of an adult; or 

(3) sexual abuse, including criminal sexual contact, incest and criminal sexual penetra- 
tion; 

C. "adult" means a person eighteen years of age or older; 

D. "caretaker" means a facility, provider or individual that has assumed the responsibility for 
the care of an adult; 

KE. "conservator" means a person who is appointed by a court to manage the property or finan- 
cial affairs, or both, of an incapacitated adult; 

F. "court" means the district court having jurisdiction; 

G. “department! means the aging and long-term services department; 

H. "emergency" means that an adult is living in conditions that present a substantial risk of 
death or immediate and serious physical harm to the adult or others; 

I. "exploitation" means an unjust or improper use of an adult's money or property for another 
person's profit or advantage, pecuniary or otherwise; 

J. "facility" means a hospital, nursing home, residential care facility, group home, foster care 
home, assisted living facility or other facility licensed by the state, but does not include a jail, 
prison or detention facility; 

K. "guardian" means a person who has qualified to provide for the care, custody or control of 
an incapacitated adult pursuant to testamentary or court appointment, but excludes one who is a 
guardian ad litem; 

L. "incapacitated adult" means any adult with a mental, physical or developmental condition 
that substantially impairs the adult's ability to provide adequately for the adult's own care or 
proveruion; 

M. "multidisciplinary team" means a team composed of diverse Aree Ea RA ANE who meet peri- 
odically to consult on or enhance appropriate community responses to abuse, neglect or exploita- 
tion of adults; 

N. "neglect" means the failure of the caretaker of an adult to provide for the basic needs of the 
adult, such as clothing, food, shelter, supervision and care for the physical and mental health of 
that adult; "neglect" includes self-neglect; 

O. "protected adult" means an adult for whom a guardian or conservator has been appointed 
or other protective order has been made or an abused, neglected or exploited adult who has con- 
sented to protective services or protective placement; 

P. "protective placement" means the placement of an adult with a provider or in a facility or 
the transfer of an adult from one provider or facility to another; 

Q. "protective services" means the services furnished by the department or its delegate, as de- 
scribed in Section 27-7-21 NMSA 1978; 

R. "provider" means a private-residence or health care worker or an unlicensed residential or 
nonresidential entity that provides personal, custodial or health care; 

S. "self-neglect" means an act or omission by an incapacitated adult that results in the depri- 


vation of essential services or supports necessary to maintain the incapacitated adult's minimal 


mental, emotional or physical health and safety; 
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T. "substantiated" means a determination, based on a preponderance of collected and assessed 
credible information, that abuse, neglect or exploitation of an incapacitated or protected adult has 
occurred; and 

U. "surrogate" means a person legally authorized to act on an adult's behalf. 


History: Laws 1989, ch. 389, § 3; 1990, ch. 79, § 2; "estate of a protected adult" in Subsection E; substituted 
1997, ch. 182, § 2; 2007, ch. 91, § 2. "children, youth and families" for "human services" in 

The 2007 amendment, effective July 2, 2007, revised Subsection G; substituted "money or property for another 
the defined terms that are used in the Adult Protective person's" for "resources for another's" in Subsection I; sub- 
Services Act; defined "abuse" to include sexual abuse; stituted the language beginning "has qualified" for "is a 
defined "caretaker" to include a facility and provider; de- guardian of an incapacitated adult pursuant to a court 
fined "conservator" to mean a person appointed to man- order" in Subsection J; added Subsections K and L, and 
age property or affairs of an adult; defined "ability to redesignated the remaining subsections accordingly; in 
consent", "facility", "multidisciplinary team", "provider", Subsection M, substituted "affairs" for "care", substituted 
"self-neglect", "substantiated" and "surrogate". "estate or" for "personal property and", and added the lan- 

The 1997 amendment, effective June 20, 1997, substi- guage beginning "but does"; and added the language be- 


tuted the language beginning "property or financial" for ginning "or an abused" in Subsection Q. 


27-7-17. Adult protective services system. 


A. Subject to the availability of funds, the department shall develop a coordinated system of 
protective services or protective placement for incapacitated or protected adults who have been 
abused, neglected or exploited. In planning this system, the department shall obtain the advice 
of agencies, corporations, boards and associations involved in the provision of social, health, legal, 
nutritional and other services to adults, as well as of organizations of adults. 

B. The department shall ensure that the adult protective services system for incapacitated or 
protected adults who have been abused, neglected or exploited includes: 

(1). a process for the collection and analysis of data relating to adult protective services or 
protective placement and for the provision of an annual findings and recommendations report to 
the governor and the appropriate interim committee; 

(2) the establishment and use of multidisciplinary teams to develop treatment strategies, 
ensure maximum coordination with existing community resources and provide comprehensive as- 
sessment and case consultation on difficult or complex cases, provided that the adults’ privacy and 
confidentiality rights in such cases are protected; 

(3) coordination among the various state or local agencies that serve incapacitated or pro- 
tected adults; and 

(4) an emphasis on the need for prevention of abuse, neglect or exploitation of adults. 

C. Upon establishment of the adult protective services system, the department shall be re- 
sponsible for continuing coordination and supervision of the system. In carrying out these duties, 
the department shall: 

(1) adopt rules necessary to implement and operate the system, 

(2) monitor and evaluate the effectiveness of the system; and 

(3) use to the extent available grants from federal, state and other public and private 
sources to support the system. 

D. The department shall administer a public information program regarding the problem of 
- abuse, neglect and exploitation of adults; reporting and prevention of adult abuse, neglect or ex- 
ploitation; and the availability of treatment and protective services or protective placement for 
those adults. 


History: Laws 1989, ch. 389, § 4; 1997, ch. 132, § 3; that the protective services system includes information 
2007, ch. 91, § 3. 7 gathering, use of multidisciplinary teams to develop treat- 
The 2007 amendment, effective July 2, 2007, added ment and coordination of resource and agencies, and pre- 
a new Subsection B that required the department to de- vention of abuse, neglect and exploitation of adults. 
velop a system of protective placement for adults who The 1997 amendment, effective June 20, 1997, in- 
have been abused, neglected or exploited and to ensure serted “or protected" in the first sentence of Subsection A. 
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27-7-18. Repealed. 


Repeals. — Laws 2005, ch. 321, § 14 repealed 27-7-18 effective June 17, 2005. For provisions of former section, 
NMSA 1978, as enacted by Laws 1989, ch. 389, § 5, relat- see the 2004 NMSA 1978 on NMOneSource.com. 
ing to creation of adult protective services advisory board, 


27-7-19. Department; duties; penalty. 


A. ‘The department shall: . 

(1) develop, maintain and update as needed a process to receive a report or referral of sus- 
pected. abuse, neglect or exploitation of an adult; 

(2) assess an adult and the adult's situation to determine what immediate protective ser- 
vices or protective placement may be required; 

(3) conduct an investigation to determine if the report or referral of abuse, neglect or ex- 
ploitation is substantiated; 

(4) document evidence, observations and other information obtained in the course of an 
investigation; 

(5) develop a plan to provide an adult with or refer an adult for protective services, protec- 
tive placement or other intervention services, unless the department determines that the adult is 
knowingly and voluntarily refusing services; and 

(6) ensure that the protective services or protective placement provided by or through the 
department is short term and has a termination date; provided that appropriate arrangements 
have been made for follow- “up care if needed, including any long-term services for which the adult 
may qualify. 

B. Upon request, the department, in accordance with federal or state laws that protect an 
adult's right to privacy and confidentiality, shall have immediate access to and may reproduce 
any record, including medical, personal, psychological and financial records, of the adult that the 
department determines is necessary to pursue an investigation mandated by this section or by the 
Resident Abuse and Neglect Act [30-47-1 NMSA 1978] if: 

~ (1) the adult has the ability to consent and has given written consent; 

(2) the adult is unable to consent in writing, and gives oral consent in the presence of a 
third party as a witness; 

(3) the adult has a guardian, conservator or surrogate with the authority to approve re- 
view of the records and the department obtains the permission of the guardian, conservator or 
surrogate for review of the record; 

(4) the adult is unable to give consent and: 

(a) has no guardian, conservator or surrogate; 

(b) the department is unaware of and has no reasonable SrGNHAE for believing that 
there is a guardian, conservator or surrogate; or 

(c) the department is unable to contact the guardian, conservator or surrogate within 
three working days of the initiation of the investigation; or 

(5) the department obtains from the district court an order granting access upon a show- 
ing that: 

(a) consent is being withheld due to coercion, extortion or justifiable fear of future 
abuse, neglect, exploitation or abandonment of the adult; or 

(b) there is reasonable cause to believe that the adult has been or is being abused, 
neglected or exploited and that after notice by the department of the alleged abuse, neglect or ex- 
ploitation, the guardian, conservator or surrogate has refused to give consent. 

C. Upon request by the department, the provider or a facility in which an adult is or has been 
residing shall provide to the department the name, address and telephone number.of the guard- 
ian, conservator, surrogate, attorney-in-fact, legal representative or next of kin of the adult. 

D. The department shall have immediate access to an adult, whether in a facility or provider 
setting, who is alleged to be abused, neglected or exploited to determine the accuracy of the report 
and the necessity of protective services or protective placement, to evaluate the adult's needs 
and develop a service plan to meet those needs and to provide for the services or placement by or 
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through the department. If the department is denied access to the adult alleged to be abused, ne- 
glected or exploited, the department may gain access upon petition to the court for an order requir- 
ing appropriate access if the department can demonstrate that a facility, provider or individual 
has interfered with the department's attempts to access the adult under investigation. 

E. Anyone willfully interfering with an investigation of adult abuse, neglect or exploitation, 
pursuant to this section, is guilty of a misdemeanor. Interference under this. section shall not in- 
clude efforts by a facility, provider or individual to establish whether there is reasonable cause to 
believe that there is adult abuse, neglect or exploitation, provided that the department is notified 
as soon as reasonable cause is established, whether or not the internal investigation has been 
concluded. 

F. The department may assess a civil penalty not to exceed ten thousand dollars ($10,000) per 
violation against a facility, provider or individual who violates the provisions of Subsection B, C 
or D of this section. The department may assess and collect the penalty, after notice and an oppor- 
tunity for hearing before a hearing officer designated by the department to hear the matter, upon 
a determination that a facility, provider or individual willfully interfered with the department or 
discriminated, disciplined or retaliated against a person who communicated or disclosed informa- 
tion to the department in good faith pursuant to this section. The hearing officer has the power to 
administer oaths on request of any party and issue subpoenas and subpoenas duces tecum. Ad- 
ditionally, if the violation is against a person covered by the Personnel Act [10-9-1 NMSA 1978], 
the department shall refer the matter to the agency employing the person for disciplinary action. 
Any party may appeal a final decision by the department to the court pursuant to the provisions 
of Section 39-3-1.1 NMSA 1978. 


History: Laws 1989, ch. 389, § 6; 1997, ch. 132, § 5; 
2007, ch. 91, § 4. 

The 2007 amendment, effective July 2, 2007, required 
the department to develop a process to receive reports 
of and to investigate abuse, neglect and exploitation of 
adults, develop plans. to provide protective services and 
placements, and ensure that protective services and 
placement is short term; provideds for access to records of 
an adult who is unable to consent and who has no guard- 
ian, conservator or surrogate or by application to the dis- 
trict court for an order granting access; and authorized 


27-7-20. Repealed. 


Repeals, — Laws 2007, ch. 91, § 14 repealed 27-7-20 
NMSA 1978, as enacted by Laws 1989, ch. 389, § 7, relat- 
ing to protective services agencies, effective July 2, 2007. 


the department, after a hearing, to assess a civil penalty 
not to exceed $10,000 against a facility, provider or indi- 
vidual who violates provisions of this section. 

The 1997 amendment, effective June 20, 1997, in 
Subsection A, in the second sentence, inserted "abused, 
neglected or exploited and" and "adult is knowingly and 
voluntarily refusing services or that the", substituted 
"gather information from" for "consult with" and inserted 
"and recommendations" in the third sentence; and added 
Subsections D through G. 


For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com. 


27-7-21. Nature of protective services; costs. 


A. Protective services are short-term services furnished by the department or under arrange- 
ment through the department to an incapacitated or protected adult who has been abused, ne- 
glected or exploited and with the adult's consent or appropriate legal authority. 

B. The protective services furnished in a protective services system may include social, psychi- 
atric, health, legal and other services provided on a short-term basis that, if appropriate, transi- 
tion to other ongoing or long-term services outside the protective services system and that detect, 
correct or eliminate abuse, neglect or exploitation consistent with the Adult Protective Services 
Act. The adult protective services system established by the department may include outreach, 
public information and education, prevention programs, referral for health or legal services and 
other activities consistent with the Adult Protective Services Act. 

C. The costs of providing protective services shall be borne by the department or other appro- 
priate agency, unless the adult agrees to pay for them or a court authorizes the provider or the 
department or other agency to receive reasonable reimbursement from the adult's assets after a 
finding that the adult is financially able to make payment. As appropriate and as permitted by 
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law, the department may bill the adult or a third ie to receive rere reimbursement for 


papesenive services rendered. 


History: Laws 1989, ch. 389, § 8; 1990, ch; 79, § 4; 
1997, ch. 182, § 7; 2007, ch. 91, § 5. 

The 2007 amendment, effective July 2, 2007, provided 
that protective services are short-term services that de- 
tect, correct or eliminate abuse, neglect or exploitation 


The 1997 amendment, effective June 20, 1997 , deleted 
"but are not limited to" preceding "social case" in Subsec- 
tion B; deleted "but is not limited to" preceding "outreach" 
in Subsection C; and inserted "or the department or other 
agency" in Subsection D, yo hr! 


and authorizes the department to bill the adult or a third 
party for reimbursement for protective services. 


27-7-22. Repealed. 


Repeals. — Laws 2007, ch. 91, § 14 repealed 27-7-22 
NMSA 1978, as enacted by Laws 1989, ch. 389, § 9; relat- 
ing to protective placement evaluations, effective July 2, 


2007. For provisions of former section, see the 2006 NYS. 
1978 on NMOneSource.com. 


27-7-23. Voluntary protective services; protective placement; penalty. 


A. Any adult who has been abused, neglected or exploited and is in need of protective services 
or protective placement as determined by the department and who:consents to those services or 
placement shall receive them. If the adult withdraws or refuses consent, voluntary protective ser- 
vices or protective placement’shall not be provided. No legal rights are relinquished as a result of 
acceptance of voluntary protective services or protective placement. : 

B. A person who interferes with the provision of protective services or protective nlaceinent 
to an adult who consents to receive those services or placement is guilty of a misdemeanor, In 
the event that interference occurs, the department may petition the court to enjoin that inter- 
ference, may impose a civil:penalty or, at the department's discretion, may nequeat criminal 
prosecution. 

C. The department may assess a civil penalty not to exceed ten thousand dollars ($10, 000) per 
violation against a person that violates the provisions of Subsection B of this section. The depart- 
ment may assess and collect the penalty after notice and an opportunity for hearing, before’a hear- 
ing officer designated by the department to hear the matter, upon a determination that a person 
willfully interfered with the department pursuant to this subsection. The hearing officer has the 
power to administer oaths on request of any party and issue subpoenas and subpoenas duces te- 
cum, Additionally, if the violation is against a person covered by the Personnel Act [10-9-1 NMSA 
_ 1978], the department shall refer the matter to the agency employing the person for disciplinary 
action. Any party may appeal a final decision by the department to the court pursuant to the Bre 
sions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1989, ch. 389, § 10; 1997, ch. 182, § 8; 
2007, ch. 91, § 6. 

The 2007 amendment, effective July 2, 2007, added 
a new Subsection C that authorized the department, 
after a hearing, to. assess'a civil penalty not to exceed 
$10,000 against a person who violates provisions of this 
section. 


The 1997 amendment, effective June 20, 1997, added 
"Protective Placement" in the section ‘heading; in’ Sub- 
section A, inserted "or protective placement" in the first 


and aecond sentences, and added the third sentence; in 
, .Subsection B, in the first sentence, inserted "or protective 


placement" and added "or placement", and added the lan- 
guage beginning "or, at the" in'the second sentence, 


27-7-24, Involuntary protective services and protective placement; 


penalty. 


A. Ifan adult lacks the ability to consent to receive protective services or protective placement, 
those services or placement may be ordered by a court.on an involuntary basis through an emer-. 
gency order pursuant to the Adult Protective Services Act or through appointment of a guardian 


or conservator. 


B. . In ordering involuntary protective services or protective placament, the court shall suis 


rize only that intervention that it finds to be least. restrictive of the adult's liberty and rights 


532 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


27-7-25 ADULT PROTECTIVE SERVICES 27-7-25 
consistent with the adult's welfare and — The basis for such a finding shall be stated in the 
record by the court. 

C. The incapacitated or protected adult al not be rcepatdh to pay for siepatinetchrg proteative 
services or protective placement unless that payment is authorized by the court upon a showing 
that the adult is financially able to pay. In this event, the court shall provide for reimbursement of 
the reasonable costs of the services or placement. .: 

D. A person who interferes with the provision of involuntary protective services or protective 
placement to an adult is guilty of a misdemeanor. In the event that interference occurs, the depart- 
ment may petition the court to enjoin interference, may impose a civil penalty or, at the depart- 
ment's discretion, may request criminal prosecution. 

E. The Adult Protective Services Act does not affect other state statutes governing treatment 
of an adult admitted to a mental health care institution for mental illness or involuntary commit- 
ment of an adult to a mental health care institution for mental illness or any other involuntary 
mental health treatment. 

F. The department may petition the court for the appointment of a guardian or conservator if 
the department determines that a no less restrictive course of care or treatment is available that 
is consistent with the incapacitated adult's welfare and safety. 

G. The department and its employees are prohibited from: 

(1) taking custody ofan adult; 

(2) acting as guardian, conservator or surrogate for any adult in need of protective ser- 
vices or protective placement, except that an employee may serve in that role when related by 
affinity or consanguinity to an adult; 

(3) acting as treatment guardian under the Mental Health and Developmental Disabili- 
ties Code [43-1-2 NMSA 1978], except that an employee may serve in that role when related by 
affinity or consanguinity to an adult; 

(4) acting as qualified health care professionals pursuant to the Uniform apogee Code 
[45-1-101 NMSA 1978]; and 

(5) acting as visitors under the Uniform Probate Code for any adult in need of protective 
services or protective placement. 

H. The department may assess a civil penalty not to exceed temthousand dollars ($10,000) 
per violation against a person that violates the provisions of Subsection 'D of this section, The de- 
partment may assess and collect the penalty after notice and an opportunity for hearing, before 
a hearing officer designated by the department to hear the matter, upon a determination that a 
person willfully interfered with the department pursuant to this section. The hearing officer has 
the power to administer oaths on.request of any party and issue subpoenas and subpoenas duces 
tecum. Additionally, if the violation.is against a person covered:by the Personnel Act [10-9-1 NMSA 
1978], the department shall refer the matter to the agency employing the person for disciplinary 
action. Any party may appeal a final decision by the department to the court pursuant to the provi- 
sions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1989, ch. 389, § 11; 1997, ch. 132, § 9; 
2007, ch. 91, § 7. 

The 2007 amendment, effective July 2, 2007, added 
new Subsections E, F, G and H; provided that the Adult 
Protective Services Act does not affect other statutes con- 
cerning treatment of adults in mental health care insti- 
tutions; authorized the department to petition a district 
court for appointment of a guardian or conservator; pro- 
hibited the department and its employees from taking 


custody of an adult, acting as guardian, conservator or 
surrogate, acting as treatment guardian or acting as qual- 
ified health care professional or visitor under the Uni- 
form Probate Code; and authorized the department, after 
a hearing, to.assess.a civil penalty not to exceed $10,000 
against a person who violates provisions of this section. 
The 1997 amendment, effective June 20, 1997, added 
"or conservator" in Subsection A and added Subsection D. 


27-7-25. Ex-parte orders for emergency protective services or 


emergency protective placement; notice; petition. 


A. Upon petition by the department, the court may issue an order authorizing the provision of 
involuntary protective services or protective placement on an emergency basis to an adult under 
the criteria set forth in Subsection B of this section. 
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B.. At the time a petition is filed or any time thereafter, the court may issue an ex-parte order 
authorizing the provision of involuntary protective services or involuntary protective placement 
upon a sworn written statement of facts showing een cause exists to believe that: 

(1). the.adult is incapacitated; 

(2) ‘an emergency exists; 

(8) the adult lacks the ability to et to receive potting services or protective place- 
ment; and 

(4) no person authorized by law or court eae to give consent for the adult is available or 
willing to consent to the provision of protective services or protective placement on an emergency 
basis. 

C. The petition for an emergency ex-parte order shall set forth: 

(1): the name, address and interest of the petitioner; ) 

(2) the name, age and address of the adult in need of protective services; 

(3) the facts describing the nature of the emergency; 

(4) the facts describing the nature of the adult's incapacity; 

(5) the proposed protective services or protective placement; 

(6) the petitioner's reasonable belief, together with supporting facts, about the eee for 
emergency intervention; and 

(7) the facts showing the petitioner's attempts to obtain the adult's consent to the pro- 
posed protective services or protective placement and the outcome of those attempts. 

D.. An affidavit for an ex-parte order for emergency protective services or emergency protective 
placement may be signed by any person who has knowledge of the facts alleged or is informed of 
them and believes that they are true. 

E. The Rules of Evidence donot apply to the issuance of an emergency alls protective ser- 
vices or protective placement order. 

F. In issuing an emergency ex-parte order, the court shall adhere to the following limitations: 

(1) only the protective services or protective placement necessary to remove the conditions 
creating the emergency shall be ordered, and the order shall specifically designate the proposed 
protective services or protective placement; 

(2) protective services or protective placement authorized by an emergency ex-parte order 
shall not include hospitalization or a change of residence, unless the order gives specific approval 
for the action; 

(3) protective services or protective placement may be provided He emergency ex-parte or- 
der only for ten days; provided that the original order:may be renewed once for a period of twenty 
additional days upon application to the court showing that continuation of the original order is 
necessary to remove the conditions creating the emergency. An application for renewal of the origi- 
nal order shall be supported by a written report of the results of the evaluation rade by Sub- 
section’ C of Section 27-7-27 NMSA 1978 and copies of the actual evaluations; 

(4) the issuance of an emergency ex-parte order shall not deprive the adult of any rights 
except those provided for in the order; 

(5) .to implement an emergency ex-parte order, the court may authorize forcible entry of 
premises for the purposes of rendering protective services or protective placement or transporting 
the adult to another location for the provision of services or placement only if facts contained in 
the affidavit supporting the petition for ex-parte order show that attempts to gain voluntary ac- 
cess to the premises have failed and forcible entry is necessary; provided that persons making an 
authorized forcible entry shall be accompanied by a law enforcement officer; and 

(6) service of an ex-parte order authorizing forcible entry shall be according to the follow- 
ing procedure. The order shall be served on the alleged incapacitated adult by a person authorized 
to serve arrest warrants and shall direct the officer to advise the adult of the nature of the protec- 
tive services or protective placement that have been ordered by the court. If the order authorizes 
emergency protective placement, the order shall direct the officer to assist in transfer of the adult 
to a place designated by the court. 

G. Notice of the filing of the petition and the issuance of the emergency ex-parte order, includ- 
ing a copy of the petition, the ex-parte order and the affidavit for ex-parte order, shall be given to 
the adult and the adult's spouse or, if none, the adult children or next of kin, surrogate or guardian, 
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if any. The notice shall be given, in language reasonably understandable by its intended recipients, 
within twenty-four hours, excluding Saturdays, Sundays and legal holidays, from the time that 
the ex-parte order authorizing protective services or protective placement is issued by the court 
or, if the ex-parte order authorizes forcible entry, from the time the ex-parte order is served upon 
the incapacitated adult. The notice shall inform the recipients that a hearing will be held no later 
than ten days after the date the petition is filed to determine whether the conditions creating the 
emergency have been removed and whether the adult should be released from the court's order for 
protective services or protective placement. 

H. Within ten days from the filing of a petition for an emergency order for protective services 
or protective placement, the court shall hold a hearing upon any application for renewal of the 
emergency order. The hearing upon an application for renewal shall be held pursuant to the provi- 
sions of Section 27-7-27 NMSA 1978. 

I, The protected adult or any interested person may petition the court to have the emergency 
order set aside or modified at any time, notwithstanding any prior findings by the court that the 
adult is incapacitated. 

J. Ifthe adult continues to need protective services or protective placement after the renewal 
order provided in Paragraph (3) of Subsection F of this section has expired, the department or 
original petitioner shall immediately petition the court to appoint a conservator or guardian or 
to order nonemergency protective services or protective placement pursuant to Section 27-7-26 
NMSA 1978. 

K. The petitioner shall not be liable for filing the petition if the petitioner acted in good faith. 


History: 1978 Comp., § 27-7-25, enacted by Laws 
1990, ch. 79, § 6; 1997, ch. 182, § 10; 2007, ch. 91, § 8. 

Repeals and reenactments. — Laws 1990, ch..79, § 6 
repealed former 27-7-25 NMSA 1978, as enacted by Laws 
1989, ch. 389, § 12, effective March 2, 1989. 

Cross references. — For Rules of Evidence, see Rule 
11-101 NMRA et seq... 

For applicability of the Rules of Evidence, see 1-1101 


For motion for ex-parte custody order, see 10-450 NMRA. 

For affidavit for ex-parte custody order, see 10-451 
NMRA. 

The 2007 amendment, effective July 2, 2007, prescribed 
the content of a petition for an emergency ex-parte order. 

The 1997 amendment, effective June 20, 1997, in 
Paragraph E(5),-added Subparagraph (a), designated the 
former provisions as Subparagraph (b), and added Sub- 


NMRA and the compiler's annotations following 11-1101 
NMRA, 


paragraphs (c) through (e). 


27-7-25.1. Emergency protective placement by a law enforcement 
officer without a court order. 


A. When, from personal observation of a law enforcement officer, it appears probable that an 
incapacitated adult will suffer immediate and irreparable physical injury or death if not imme- 
diately placed in a facility, that the adult is unable to give consent and that it is not possible due 
to the emergency nature of the circumstances to follow the procedures of Section 27-7-25 NMSA 
1978, the law enforcement officer making that observation may transport the adult to a facility. No 
court order is required to authorize the law enforcement officer to act upon the officer's observa- 
tion pursuant to this section. | 

B. A law enforcement officer who transports an incapacitated adult to a facility pursuant to the 
provisions of this section shall immediately notify the department of the placement, 

C. The department shall file a petition pursuant to Subsection A of Section 27-7-25 NMSA 
1978 within two working days after the placement of the adult by the law enforcement officer has 
occurred unless the department determines that the criteria for emergency removal and place- 
ment have not been met or that there is no further need for involuntary protective services or 
protective placement. . 

D. Upon receipt of notice from a law enforcement officer that an adult has been placed in a 
facility pursuant to the authority of this section, the department shall give notice pursuant to 
Subsection G of Section 27-7-25 NMSA 1978 within two working days after the placement of the 
adult has taken place. 

E. The court shall hold a hearing on the petition filed by the department as a result of the law 
enforcement officer's emergency placement within ten days of the filing of the petition, pursuant 
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to the provisions of Section 27-7-27 NMSA 1978, to determine whether the conditions creating the 
need for the emergency placement have been removed and whether the adult should be released 
from the protective placement. 


History: 1978 Comp., § 27-7-25.1, enacted by Laws The 1997 amendment, effective June 20, 1997, added 


1990, ch. 79, § 7; 1997, ch. 182, § 11; 2007, ch. 91, § 9. _ the language beginning "unless the department" in Sub- 
The 2007 amendment, effective July 2, 2007, provided section C. 


for emergency protective placement. 


27-7-26. Nonemergency protective services or protective placements, 
findings; petition; order. | 


_ A, Involuntary nonemergency protective services or protective placement shall not take place 
unless ordered by a court after a finding on the record based on clear and convincing evidence that: 

(1) the adult is incapacitated and lacks the ability to consent; 

(2) the adult is incapable of providing for the adult's own care or custody and the adult is 
at significant risk of abuse, neglect or exploitation that creates a substantial risk of serious physi- 
cal harm to the adult or others; 

(3) the adult needs care or treatment; 

(4) the proposed order is substantially supported by the evaluation provided for in Subsec- 
tion E of this section or, if not so supported, there are compelling reasons for ordering those protec- 
tive services or that protective placement; and 

(5) _ no less restrictive alternative course of care or treatment is available that is consistent 
with the incapacitated adult's welfare and safety. 

B. The petition for nonemergency protective services or ORitaciste placement shall state with 
particularity the factual basis for the allegations specified in Subsection A of this section and shall 
be based on the most:reliable information available to the petitioner. 

C., Written notice of a petition for nonemergency protective services or protective picettientt 
shall be served upon the adult by personal service at least fourteen days prior to the time set for 
a hearing. Notice shall also be given to the adult's legal counsel, caretaker, guardian, conservator, 
surrogate, spouse and adult children or next of kin, whose names and addresses are known to the 
petitioner or can with reasonable diligence be ascertained. The person serving the notice shall 
certify to the court that the petition has been delivered and how the required notice was given. 
The notice shall be in language reasonably understandable by the adult who is the subject of the 
petition and also shall be given orally if necessary. The notice shall include: 

(1) the names of all petitioners; 7 : 

(2) the factual basis of the belief that protective services or protective placement is needed; 

(3) ‘the rights of the adult in the court proceedings; and 

(4) the name and address of the proposed protective services or protective placement. 

D. Upon the filing of a petition for nonemergency protective services or protective placement, 
the court shall hold a hearing pursuant to the provisions of Section 27-7-27 NMSA 1978. 

E. In order to make the findings required in Paragraphs (2) through (5) of Subsection A of this 
section, the court shall direct that a comprehensive evaluation of the adult alleged to be in need of 
protective services or protective placement be conducted as provided in Subsection C of Section 27- 
7-27 NMSA 1978. ; 

F. In ordering nonemergency protective placement, the court shall give consideration to the 
choice of residence of the adult. The court may order protective placement in a facility or with a 
provider. | 

G. The court may authorize nonemergency protective services or protective placement for an 
adult for a period not to exceed six months. 

H. At the time of expiration of an order for nonemergency protective services or protective 
placement, the original petitioner may petition the court to extend its order for protective services 
or protective placement for an additional period not to exceed six months. The contents of the peti- 
tion shall conform to the provisions of Subsections A and B of this section. Notice of the petition 
for the extension of protective services or protective placement shall be made in conformity with 
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Subsection C of this section. The court shall hold a hearing to determine whether to renew the 
order. Any person entitled to a notice under Subsection C of this section may appear at the hear- 
ing and challenge the petition. The court shall conduct the hearing pursuant to the provisions of 
Section 27-7-27 NMSA 1978. 

I. The services provided to or the residence of an adult that had been established pursuant to 
an order for nonemergency protective services or protective placement shall not be changed unless 
the court authorizes the change of services or transfer of residence. The adult or the adult's legal 
representative may petition the court to order such a change of services or transfer of residence. 

J. Prior to the expiration of the nonemergency protective services or protective placement, the 
department shall review the need for continued services or placement, including the necessity for 
appointment of a conservator or guardian, and shall make such recommendation to the court. 


History: Laws 1989, ch. 389, § 13; 1990, ch. 79, § 8; 
1997, ch. 132, § 12; 2007, ch. 91, § 10. 

The 2007 amendment, effective July 2, 2007, pro- 
vided for nonemergency protective services and permits 
an adult or the adult's legal representative to petition the 
district court to order a change of services or transfer of 
residence. 

The 1997 amendment, effective June 20, 1997, in- 
serted “or protective services" throughout the section; in 
the introductory language of Subsection A, substituted 
"is unable" for "refuses" and inserted “or services"; de- 
leted former Subsection B, which read: "The department, 
a protective services agency, a conservator, a guardian 
or any interested person may petition the court for non- 
emergency protective placement” and redesignated the 
remaining subsections and references thereto accordingly; 
in Subsection C, substituted "fourteen" for "ten" in the first 


sentence, substituted "care providers, guardian, spouse 
and adult children or next of kin" for "and persons having 
physical custody of the adult" in the second. sentence, and 


added “or services” in Paragraph (4); in Subsection H, in 


the first sentence, deleted "the guardian" preceding "the 
original” and deleted "or any interested person" following 
"petitioner" and inserted "or services" in the second sen- 
tence; in Subsection I, inserted “or services provided to" 
and substituted "or change of services" for “after finding 
compelling reasons to justify the transfer"; in Subsection 
J, added the language beginning "and shall make" and de- 
leted the former second sentence, relating to the making 
of the report to all persons notified of the original petition; 
and deleted former Subsection L, which read: “Any adult 
may request non-emergency protective placement under 
the Adult Protective Services Act. No legal rights are re- 
linquished or modified as a result of that placement." 


27-7-27. Hearing on petition. 


A. The hearing on a petition for renewal of an emergency ex-parte order for protective services 
or protective placement or for an order for nonemergency protective services or protective place- 
ment shall be held under the following conditions: 

(1) the adult shall be present unless the court determines it is impossible for the adult 
to be present or it is not in the adult's best interest because of a threat to that adult's health and 
safety; 

(2) the adult has the right to counsel whether or not the adult is present at the hearing. 
If the adult is indigent, the court shall appoint counsel no later than the time of the filing of the 
petition; 

(3) counsel appointed by the court pursuant to Paragraph (2) of this subsection shall inter- 
view the allegedly incapacitated adult prior to any hearing on the petition or any application for 
renewal of the original emergency order; 

(4) the adult shall have the right to trial by jury upon request By the adult or the adult's 
counsel only in hearings held on petitions for nonemergency protective services or protective 
placement; and 

(5) the adult has the right at the adult's own expense or, if indigent, at the expense of the 
state to secure an independent medical, psychological or psychiatric examination relevant to the 
issue involved in any hearing under this section and to present a report of this independent evalu- 
ation or the evaluator's personal testimony as evidence at the hearing. 

B. The duty of counsel representing an adult for whom a petition for an order for emergency 
protective services or for nonemergency protective services or protective placement has been filed 
shall be to represent the adult by protecting the adult's legal rights and presenting the adult's 
declared position to the court. 

C. The department shall establish an evaluation or assessment process for the conduct of a 
comprehensive physical, mental and social evaluation of an adult for whom a petition has been 
filed in a court for an order for nonemergency protective services or protective placement or for 
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whom an application for renewal of an original emergency order has been made. The court shall 
consider the department's evaluation or assessment in determining whether to issue an order or 
renewal of an order for nonemergency protective services or protective placement, 


D. The court shall issue for the record a statement of its findings in support of any order for. 


renewal of emergency ng services or for pep ag NS protective services or protective 


placement. 


History: Laws 1989, ch. 389, § 14; 1990, ch. 79, § 9; 
1997, ch. 132, § 13; 2007, ch. 91, §.11. 

The 2007 amendment, effective July 2, 2007, pro- 
vided in Subsection C for hearings on the renewal of an 
emergency ex-parte order for protective placement and 
nonemergency protective services and required the de- 


mental and social evaluations of adults for whom a peti- 
tion has been filed in a court for nonemergency protective 
services and placement or for renewal of an etagraency 
order. 

The 1997 amendment, effective. June 20, 1997, a 
serted "or services" throughout the section. 


partment to establish an evaluation process for physical, 


27-7-28. Legal proceedings; filing.. 


For all legal proceedings called for in the Adult Protective Services Act, attorneys for the depart- 
ment or the district attorney's office shall file all proceedings on behalf of the petitioner. 


History: Laws 1989, ch. 389, § 15. 


27-7-29. Confidentiality of records; penalty. 


A. All records of the department, the department's designee, including a multidisciplinary 
team, the court and state. and local agencies that are created or maintained pursuant to investi- 
gations under the Adult Protective Services Act or for whom application has ever been made for 
protection shall be confidential and shall not be disclosed directly or indirectly to the public. 

B. The records described in Subsection A of this section shall be open to inspection only by ¢ per- 
sons with a legitimate interest in the records as follows: 

(1) . the alleged abused, neglected or exploited adult, or the adult's surrogate, except as to 


the identity of the referral source and second source information, such as medical or psychological 


evaluations; 

(2) court personnel; 

(8) law enforcement officials; 

(4) department personnel; 

(5)... any state government social services agency in any other state; | . 

(6) health care or mental health professionals involved in the evaluation, treatment, resi- 
dential care or protection of the adult; 

(7) parties and their counsel in all legal proceedings pursuant to the Adult Protective Ser- 
vices Act or legal actions pursuant to the Uniform Probate Code [45-1-101 NMSA 1978]; 

(8) persons who have been, or will be in the immediate future, providing care or services to 
the adult, except the alleged perpetrator of the abuse, neglect or exploitation; 

(9) persons appointed by the court pursuant to the Uniform Probate Code to be the adult's 
guardian ad litem, guardian, conservator, visitor or qualified health care professional; 

(10) any of the persons whom the department petitions the court appoint pursuant to the 
Uniform Probate Code;,. 

(11) any other person or entity, by order of the court, having a legitimate interest in the 
case or the work of the court; and 

(12) protection and advocacy representatives pursuant to the federal Developmental Dis- 
abilities Assistance and Bill of Rights Act, Protection and Advocacy for Individuals with Mental 


Illness Act or the she pony and advocacy of individual rights provisions of the Rehabilitation. 


Act. 
C. Records of cases involving substantiated abuse, neglect or exploitation shall be provided as 
appropriate to the department of health, the district, attorney's office, the medicaid fraud control 
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unit in New Mexico, the office of the attorney general and the office of the long-term care ombuds- 
man for appropriate additional action. | 

D. Any person who intentionally, unlawfully releases any information or records closed to the 
public pursuant to this section or releases or makes other unlawful use of records in violation of 
this section is guilty of a misdemeanor. 

E. The department may assess a civil penalty not to exceed ten thousand dollars ($10,000) per 
violation against any person that intentionally, unlawfully releases any information or records 
closed to the public pursuant to this section or releases or makes other unlawful use of records. The 
department may assess and collect the penalty, after notice and an opportunity for hearing before 
a hearing officer designated by the department to hear the matter, upon a determination that a 
person violated the provisions of this subsection, The hearing officer has the power to administer 
oaths on request of any party and issue subpoenas and subpoenas duces tecum, Additionally, if the 
violation is against a person covered by the Personnel Act [10-9-1 NMSA 1978], the department 
shall refer the matter to the agency employing the person for disciplinary action. Any party may 
appeal a final decision by the department to the court pursuant to the provisions of Section 39-3-1.1 
NMSA 1978. 


History: Laws 1989, ch. 389, § 16; 1997, ch. 182, § 14; 
2007, ch. 91, § 12. 


provisions of the Rehabilitation Act; and authorized the 
department in new Subsection E, after a hearing, to as- 


Cross references, — For the federal Developmen- 
tal Disabilities Assistance and Bill of Rights Act, see 42 
U.S.C.S. § 6000 et seq. 

For the federal Protection and Advocacy for Mentally Ill 
Individuals Act, see 42 U.S.C.S. § 10801 et seq. 

The 2007 amendment, effective July 2, 2007, pro- 
vided that records of the department's designee, including 
a multidisciplinary team, are confidential and provided 
that an adult's record may inspected by the adult's sur- 
rogate and protection and advocacy representatives pur- 


sess a Civil penalty of not to exceed $10,000 against a per- 
son who violates provisions of this section. 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "the court, state and local agencies and protective 
services agencies that are created or maintained pursuant 
to investigations" for "that are protected” in Subsection A; 
rewrote Subsection B; substituted "department of health, 
the district attorney's office" for "health and environment 
department" in Subsection C; and deleted "petty" preced- 
ing "misdemeanor" in Subsection D. 


suant to the protection and advocacy of individual rights 


27-7-30. Duty to report; penalty. 


A. Any person, including financial institutions, having reasonable cause to believe that an in- 
capacitated adult is being abused, neglected or exploited shall immediately report that informa- 
tion to the department. 

B. The report required in Subsection A of this section may be made orally or in writing. The 
report shall include the name, age and address of the adult, the name and address of any other 
person responsible for the adult's care, the nature and extent of the adult's condition, the basis of 
the reporter's knowledge and other relevant information. 

C. Any person failing or refusing to report, or obstructing or en hanie any y investigation, as 
required by Subsection A of this section is guilty of a misdemeanor. 

D. The department may assess a civil penalty not to exceed ten thousand dollars ($10,000) 
per violation against a person that violates the provisions of Subsection A of this section or ob- 
structs or impedes any investigation as required pursuant to Subsection A of this section. The 
department may assess and collect the penalty, after notice and an opportunity for hearing before 
a hearing officer designated by the department to hear the matter, upon a determination that a 
person violated the provisions of Subsection A of this section or obstructed or impeded any in- 
vestigation as required pursuant to this section. The hearing officer has the power to administer 
oaths on request of any party and issue subpoenas and subpoenas duces tecum. Additionally, if 
the violation is against a person covered by the Personnel Act [10-9-1 NMSA 1978], the depart- 
ment shall refer the matter to the agency employing the person for disciplinary action. Any party 
may appeal a final decision by the department to the court pursuant to the provisions of Sec- 
tion 39-3-1.1 NMSA 1978. 


The 2007 amendment, effective July 2, 2007, included 
financial institutions asa "person" and authorized the de- 
partment in new Subsection D, after a hearing, to assess 


History: Laws 1989, ch. 389, § 17; 1990, ch. 79, 1 10; 
1997, ch. 132, § 15; 2007, ch, 91, § 18. 
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a. civil penalty of not to exceed $10,000 against a person and deleted "or other appropriate agency" following "de- 
who violates provisions of this section. partment"; and inserted "or obstructing, or impending any 
The 1997 amendment, effective June 20, 1997, in investigation" in Subsection C. 


Subsection A, inserted "incapacitated" and "immediately", 


27-7-31.. Immunity. 


Any person making a report pursuant to Section 27-7-30 NMSA 1978, testifying in any judicial 
proceeding arising from the report or participating in a required evaluation pursuant to the Adult 
Protective Services Act or any law enforcement officer carrying out his responsibilities under that 
act or any person providing records or information as required under that act shall be immune 
from civil or criminal liability on account of that report, testimony or participation, unless the per- 
son acted in bad faith or with a malicious purpose. 


History: Laws 1989, ch. 389, § 18; 1997, ch. 132, § 16. Protective Services" for "that", and inserted "or any per- 
The 1997 amendment, effective June 20, 1997, sub- son providing records or information as required under 
stituted "Section 27-7-30 NMSA 1978" for "Section 17 of that act". 
the Adult Protective Services Act", substituted "the Adult 


ARTICLE 7A 
Employee Abuse Registry Act 


Sec. Sec. 
27-7A-1, Short title. 27-7A-5, Adult. protective services division report of 
27-7A-2. Definitions. abuse, neglect or exploitation, 
27-7A-3. Employee abuse registry. 27-7A-6. Placement on registry and hearing process. 
27-7A-4, Investigation and substantiation of abuse, ne- 27-7A-7. Adoption of rules. 

glect or exploitation by the department. 27-7A-8, Penalties. 


27-7A-1. Short title. 
This. act [27-7A-1 to 27-7A-8 NMSA 1978] may be cited as the "Employee Abuse Registry Act". 


History: Laws 2005, ch. 256, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 256 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


27-7A-2. Definitions. 


As used in the Employee Abuse Registry Act: 
_A. "abuse" means: 
(1) knowingly, intentionally or negligently and without justifiable cause inflicting physical 
pain, injury or mental anguish; or 
(2) the intentional deprivation by a caretaker or other person of services necessary to 
maintain the mental and physical health of a person; 

B, ASC Darren means the department of health; 

C. "direct care" means face-to-face services provided or routine and unsupervised physical or 
financial access to a recipient of services; 

D. "employee" means a person employed by,or on contract with a provider, either directly « or 
through a third party arrangement to provide direct care. "Employee" does not include a New 
Mexico licensed health care professional practicing within the scope of the profession's license or 
a certified nurse aide; 

K. "exploitation" means an unjust or improper use of a person's money or property for another 
pernon s profit or advantage, pecuniary or otherwise; 

F, "neglect" means, subject to a person's right to refuse treatment and subject to a provider's 
right to exercise sound medical discretion, the failure of an employee to provide basic needs such 
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as clothing, food, shelter, supervision and care for the physical and mental health of a person or 
failure by a person that may cause physical or psychological harm; 

G. "provider" means an intermediate care facility for the mentally retarded; a rehabilitation fa- 
cility; a home health agency; a homemaker agency; a home for the aged or disabled; a group home; 
an adult foster care home; a case management entity that provides services to elderly people or 
people with developmental disabilities; a corporate guardian; a private residence that provides 
personal care, adult residential care or natural and surrogate family services provided to persons 
with developmental disabilities; an:adult daycare center; a boarding home; an adult residential 
care home; a residential service or habilitation service authorized to be reimbursed by medicaid; 
any licensed or medicaid-certified entity or any program funded by the aging and long-term ser- 
vices department that provides respite, companion or personal care services; programs funded by 
the children, youth and families department that provide homemaker or adult daycare services; 
and any other individual, agency or organization that provides respite care or delivers home- and 
community-based services to adults or children with developmental disabilities or physical dis- 
abilities or to the elderly, but excluding a managed care organization unless the employees of the 
managed care organization provide respite care, deliver home- and community-based services’ to 
adults or children with developmental disabilities or physical disabilities or to the elderly; 

H. "registry" means an electronic database that provides information on ‘substantiated em- 
ployee abuse, neglect or exploitation; and 

I. "secretary" means the secretary of health. 


History: Laws 2005, ch. 256, § 2. Effective dates. — Laws 2005, ch, 256 contained no 
Cross reference. — For the department of health, see effective date provision, but, pursuant to N.M. Const., 
Sections 9-7-1 through 9-7-17 NMSA 1978. art. IV, § 23, was effective June 17, 2005, 90 days after 
For the secretary of health, see Section 9-7-5 NMSA adjournment of the legislature. 
1978. 


27-7A-3. Employee abuse registry. 


A. The department shall establish an "employee abuse registry" of employees and enter into 
the registry names of employees with substantiated abuse, neglect or exploitation charges as de- 
termined by the department pursuant to the Employee Abuse Registry Act. 

B. Before a provider hires or contracts with an employee, the provider shall inquire of the de- 
partment's registry as to whether the employee is included in the registry. 

C. When the department's registry receives an inquiry, the department shall inform the pro- 
vider whether an employee is included in the employee abuse registry. 

D. Providers that hire employees shall document that they have checked the abuse registry for 
each applicant being considered. for employment or contract. 

E. A provider shall not hire or contract with an employee in a dirett care setting who is in- 
cluded in the employee abuse registry. 

F. The department or other governmental agency may, at its discretion, terminate or not enter 
into or renew a contract with a provider that. fails to comply with the provisions of Subsection E 
of this section. 

G. A provider, including its administrators and employees, is not civilly liable to an applicant 
or an employee for a good faith decision to employ, not employ or terminate ras bea pursuant 
to the Employee Abuse Registry Act. . 

H. After a period of three years, an employee placed on ihe employee abuse sagidtey may peti- 
tion the department for removal of the employee's name from the employee abuse registry. Peti- 
tions for removal shall be in writing and mailed or hand delivered to the department. Within 
thirty days of the department's receipt of a petition, the secretary shall issue a written decision 
‘on the petition and provide that decision to the employee in person or by certified mail. If the sec- 
retary denies the petition, the employee may, within ten days of receipt of that decision, request 
a hearing: If an employee requests a hearing, that hearing shall be conducted by an independent 
hearing officer. An employee aggrieved by the final decision following a hearing shall have the 
right to judicial review pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
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History: Laws 2005, ch. 256, $3. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 256 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


27-7A-4. Investigation ra substantiation of abuse, neglect 0 or 
exploitation by the department. | 


A. In addition to other actions required by law, the department shall: review all roneuts of 
abuse, neglect.or exploitation against employees of providers that are licensed by or under 
contract with the department, and..shall investigate such reports as necessary to determine 
whether there is a reasonable basis to believe that an employee committed abuse, Reel ets or 
exploitation. 

B.. If the department determines that abuse, neglect or exploitation re occurred, abe depart- 
ment shall notify the employee and the provider of that determination, and such determination 
shall include a determination of whether the abuse, neglect or exploitation was the result of con- 
duct by the employee, the Sigel sid or both. 


History: Laws 2005, ch. 256; § 4. art. IV, § 238, was effective June 17, 2005, 90. days after 
Effective dates, — Laws 2005, ch. 256 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


27-7A-5. Adult protective services division report of abuse, neglect or 
exploitation. 


A. The adult protective services division of the aging and long-term services department shall 
investigate allegations of abuse, neglect and exploitation consistent with its statutory responsibili- 
ties. 

B. Ifthe adult protective services division determines that abuse, neglect or exploitation has 
occurred, it shall notify the employee and the provider of that determination, and such determina- 
tion shall include a determination of whether the abuse, neglect or exploitation was the result of 
conduct by the employee, the provider or both. 

C. The adult protective services division shall report to the department of health any sub- 
stantiated finding of abuse, neglect or exploitation made against an employee of a provider under 
waiver or other programs administered by the aging and long-term services department and not 
otherwise licensed by or under contract with the department. 


History: Laws 2005, ch. 256,§5. “ Effective dates. — Laws 2005, ch. 256 contained no 


Cross reference. — For the adult protective services ‘effective date provision, but, pursuant to N.M. Const,, 
division of the aging and long-term services department, art. IV, § 23, was effective June 17, 2005, 90 days after 
see Sections 9-23-1 through 9-23-12 NMSA 1978. adjournment of the legislature. 


wi 


27-7A-6. Placement on registry and hearing process. 


A. If the department or the adult protective services division of the aging and long-term ser- 
vices department determines that abuse, neglect or exploitation by an employee has occurred, the 
department making that determination shall pte the employee and the provider, in person or Por 
certified mail, of the following: 

(1) the nature of the: datdrmination af the abuse, neglect or exploitation; cry 

(2). the date and time of the occurrence; 

(3),. the employee's right to a hearing; 

. (4) the department's intent to report the sibatantlated findings, once, the; employee, has 

had the opportunity for a hearing, to the registry; and 

(5). that the employee's failure to request a hearing in bay SH within thirty days from the 
date of the notice shall result in the Ghnarpiant BADD MAC substantiated findings: to the registry 
and the provider. 
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B. Ifan employee requests a hearing, that hearing shall be conducted by an independent hear- 
ing officer of the department that made the determination of abuse, neglect or exploitation. 

C. After expiration of the time period for requesting a hearing, or if a determination of abuse, ne- 
glect or exploitation is substantiated through the hearing process, the substantiated finding of abuse, 
neglect or exploitation shall be placed on the registry through a report of the appropriate department. 

D. An employee aggrieved by the final decision following a hearing shall have the right to judi- 
cial review pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 2005, ch. 256, § 6. employment as a certified nurse aide; the department's 


Cross reference. — For the adult protective services regulations applicable to employees required a determi- 
division of the aging and long-term services department, nation of the severity of abuse for purposes of deciding 
see Sections 9-23-1 through 9-23-12 NMSA 1978. if an employee was to be placed on the registry; the reg- 

Effective dates. — Laws 2005, ch. 256 contained no ulations applicable to nurse aides did not require a de- 
effective date provision, but, pursuant to N.M. Const., termination of the severity of abuse and defined "abuse" 
art. IV, § 23, was effective June 17, 2005, 90 days after to include conduct likely to cause harm to residents; and 
adjournment of the legislature. plaintiff claimed that plaintiff had been denied procedural 


due process because the regulations did not provide for 


ANNOTATIONS an assessment of the severity of the alleged abuse or the 
No denial of procedural due process. — Where impact of the abuse on the residents which created a risk 
plaintiff, who was a certified nurse aide, was terminated of erroneous deprivation of plaintiff's property interest in 
by a health care facility for abusing residents of the facil- continuing employment as a nurse aide, the regulations 
ity; the department of health notified plaintiff that it had did not depr Ive plaintiff of procedural due process because 
found the allegation to be valid; a hearing officer found the definition of "abuse" was sufficiently specific to put 
that plaintiff had abused residents of the facility; the sec- plaintiff on notice of the conduct that constituted abuse 
retary of the department reviewed the hearing officers' and plaintiff's conduct underwent three stages of review 
report and ordered that plaintiff's name be placed on the before the finding of abuse was placed on the registry. Vic- 
nurse registry, effectively ending plaintiff's ability to find tor v. N.M. Dep't of Health, 2014-NMCA-012. 


27-7A-7. Adoption of rules. 


By January 1, 2006, the department of health and the aging and long-term services department 
shall jointly establish and adopt rules necessary to carry out the provisions of the Employee Abuse 
Registry Act, including procedures for determining abuse, neglect and exploitation that consider the 
severity of the alleged abuse, neglect and exploitation and procedures for reporting for the adminis- 
trative hearing process and for sanctions for failure to comply with the Employee Abuse Registry Act. 


History: Laws 2005, ch. 256, § 7. Effective dates. — Laws 2005, ch. 256 contained no 

Cross reference, — For the department of health, see effective date provision, but, pursuant to N.M. Const., 
Sections 9-7-1 through 9-7-17 NMSA 1978. For the secre- art. IV, § 23, was effective June 17, 2005, 90 days. after 
tary of health, see Section 9-7-5 NMSA 1978. adjournment of the legislature. 


27-7A-8. Penalties. 


The department shall administer sanctions for a provider's failure to comply with the Employee 
Abuse Registry Act, including a directed plan of correction or civil monetary penalty not to exceed 
five thousand dollars ($5,000) per instance. 


History: Laws 2005, ch. 256, § 8. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 256 contained no ‘adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 8 


Community Action 
Sec. ' Sec. 
27-8-1. Short title. 27-8-6. Community action agencies; board; local partici- 
27-8-2. Policy; purpose. pation. 
27-8-3. Definitions. 27-8-7. Community action programs, 
27-8-4, Financial assistance for community action agencies. 27-8-8, Regulations. 
27-8-5. Community action agencies; designation; powers. 27-8-9. Financial assistance; limitations. 

543 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


27-8-1 PUBLIC ASSISTANCE 27-8-4 


27-8-1. Short title. 
This act [27-8-1 to 27-8-9 NMSA 1978] may be cited as the "Community Action Act", 


History: Laws 19838, ch. 139, § 1. en sashinelaaek of N.M. Const., art. IV, § 28 will apply. Ifit is 
ig a county, county agency or a private agency, the contract 
ANNOTATIONS will not be covered by the provision, but if it is a munici- 


pality or municipal agency, the contract will be prohibited 
if it was authorized by law during the legislator's term. 
1989 Op. Att'y Gen, No. 89-34. 


Legislator contracting with agency must ascer- 
tain how agency organized. — A legislator contract- 
ing with a community action agency will have to ascertain 
how the agency is organized to determine whether the 


27-8-2. Policy; purpose. 


Although in recent years New Mexico eee earn hiiprovelttent in shaves such as personal in- 
come and the number of families below. the poverty level, the state continues to compare poorly 
with other states. New Mexico has risen from 48th in 1974 to 41st in per capita personal income; 
however, poverty continues to be the lot of a substantial number of New Mexicans. New Mexico 
can achieve its full economic and ‘social potential only if every individual has the opportunity to 
contribute to the full extent of his capabilities and to participate in the working of our society. It 
is, therefore, the policy of this state to eliminate the paradox of poverty in the midst of plenty in 
this state by opening to everyone the opportunity to live in decency and dignity. It is the purpose 
of the Community Action Act to strengthen, supplement and coordinate efforts in furtherance of 
that policy. 


History: Laws 1983, ch, 139, § 2. 


27-8-3. Definitions. 


As.used in the Cotisstisitg Action Act: 

A. "poverty level" means the official poverty level established by the federal directbt of the 
office of management and budget and revised periodically by the federal secretary:of health and 
human services; and 

B. \"secretary" means the secretary of human services. 


History: Laws 1983, ch. 189, § 3. 


27-8-4, Financial assistance for community action agencies. 


A. The secretary may provide financial assistance to community action agencies for the plan- 
ning, conduct, administration and evaluation of community action programs as described in the 
Community Action Act in accordance with state and federal law and regulations. 

B. No funds provided pursuant to Subsection A of this section shall be distributed to a commu- 
nity action agency unless the agency has submitted to the secretary a plan on the proposed use of 
the funds and the secretary has approved that plan. 

C. Subject to applicable federal law or regulation, community action agencies shall be eligible 
to receive federal funds, including but not limited to community services block grant funds, which 
have been previously designated as antipoverty ‘funds. 

D, Each community action agency receiving funds Pareurae to this section shall report annu- 
ally to the secretary concerning the use of the funds. | 

E. The secretary shall provide annually for an audit of funds distributed pursuant to this sec- 
tion to community action agencies and shall make any requirements necessary to insure fiscal 
responsibility and accountability and effective, efficient handling of funds. 


History: Laws 1983, ch. 139, § 4, 
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27-8-5. Community action agencies; designation; powers. 


A. Acommunity action agency is a political subdivision of the state, a combination of political 
subdivisions or a public or private nonprofit agency that: 

(1), has the power and authority to enter into contracts with public and private nonprofit 
agencies and organizations in fulfilling the purposes of the Community Action Act; 

(2) is capable of te So conducting, nacecapabiesing and evaluating a community action 
program; 

(3) has a service area at least equivalent to a geographic boundaries of a county; and 

(4) . is designated .a community, action agency by the governor or by federal law or was offi- 
cially designated a community action agency, community action program or limited purpose agency 
under the.provisions of the federal Economic Opportunity Act of 1964.0n September 30, 1981. 

B,. The governor is.empowered to declare that. an entity designated as.a community action 
agency under Subsection A of this section is no longer a community action agency upon a deter- 
mination that such entity is unable or unwilling to carry, out its mesponeibiliiies under the Com- 
munity Action Act. 

C.,.A community. action agency is ae to: 

(1) receive, administer and transfer funds in support of a community action program un- 
der the Community Action Act; and __, 

(2) delegate powers to other agencies and programs subject to the powers of its governing 
board and its overall program responsibilities. 


History: Laws 1983, ch. 139, § 5. Cross references, — For the federal Economic Oppor- 
tunity Act of 1964, see 42 ULS.C.S, § 2704 et seq. 


27-8-6. Community action agencies; board; local participation. 


A. Each community action agency shall administer its community action program through a 
community action board. Board members shall be selected as follows: 

(1) one-third of the members of the board shall be elected public officials currently holding 
office in the geographical area to be served by the community action agency or their representa- 
tives, except that if the number of elected officials reasonably available and willing to serve is less 
than one-third of the membership of the board, membership on the board of appointive pera 
may be counted in meeting this one-third requirement; 

(2) at least one-third of the members shall be persons chosen in accordance with eines 
cratic selection procedures adequate to ensure that they al are representative of the ‘poor in the area 
served; and 

(3) the other members shall be officials or members of business, industry, labor, religious, 
welfare, education or other major groups and interests in the community. 

B. Each member of the board selected to represent a specific geographic area within a commu- 
nity shall reside in the area represented. 

C. No person selected under Paragraph (2) or (3) of Subsection A of this ation shall serve for 
more than five consecutive years. 


History: Laws 1983, ch. 139, § 6; 2021, ch. 105, § 1 "community action board", deleted "consisting of fifteen 


The 2021 amendment, effective June 18, 2021, members"; and in Subsection C, after "more than five con- 
changed the structure of community action boards, and secutive years", deleted "or more than a total of ten years", 


revised the term limit provision; in Subsection A, after 


27-8-7. Community action programs. 


Each community action agency shall use available funds for a community action program which: 

A. provides a range of services and activities which have a measurable and potentially major 
impact on causes of poverty in the community; 

B. provides activities designed to assist low-income participants, including the elderly poor, to: 
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(1) secure and retain meaningful employment; 

(2) attain an adequate education; 

(3) make better use of available income; 

(4) provide and maintain adequate housing and a suitable living environment; 

(5) obtain emergency assistance through loans or grants to meet immediate and urgent 
individual and family needs, including the need for satcoie: services, nutritious food, housing and 
employment-related assistance; 

(6) remove obstacles and solve problems which block the achievement of self-sufficiency; " 

(7) achieve greater participation in the affairs of the community; and 

(8) make more effective use of other programs related to the purposes of the Community 
Action Act; 

C. provides on an emergency basis for the provision of such supplies and services, nutritious 
food and related services as may be necessary to counteract conditions of starvation and malnutri- 
tion among the poor; 

D. coordinates and establishes linkages between governmental and other social services pro- 
grams to assure the effective delivery of such services to low-income individuals; 

E. encourages the use of entities in the private sector of the community in efforts to alleviate 
poverty in the community; and 

F. furthers any other purpose consistent with federal or state law or regulations. 


History: Laws 1983, ch. 139, § 7. 


27-8-8. Regulations. 


The secretary shall adopt such rules and regulations as may be necessary to carry out the provi- 
sions of the Community Action Act. 


History: Laws 1983, ch. 139, § 8. 


27-8-9. Financial assistance; limitations. 


The secretary, consistent with federal law, shall make grants of oe less than ninety nae of 
the annual allocation of funds available under the community services block grant to community 
action agencies defined in Subsection A of Section 5 [27-8-5 NMSA 1978] of the Community Ac- 
tion Act. The human services department is authorized to implement, by regulation or contract, 
a limitation on the amount of community services block grant funds allocated to administrative 
costs. 


History: Laws 1983, ch. 189, § 9. 


ARTICLE 9 
Community Care 
Sec. Sec. 
27-9-1, Program; demonstrations. 27-9-2, Implementation. 


27-9-1. Program; demonstrations. 


The human services department, in cooperation with the department of health, is authorized to 
administer demonstration programs that provide in-home and coordinated community care ser- 
vices to the frail elderly and to persons with a disability who would otherwise require institution- 
alization. The programs authorized by this section shall serve both those eligible and not eligible 
for federal medical assistance programs. 
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History: Laws 1983, ch. 323, § 1; 2007, ch. 46, § 22. The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 


27-9-2. Implementation. 


The secretary of human services shall, by regulation, specify the areas in which the programs 
shall operate, specify the services to be provided, establish eligibility criteria of persons to be 
served and provide for cost sharing, where possible, with individuals and participating communi- 
ties. au 


History: Laws 1983, ch. 323, § 2. 


ARTICLE 10 
Statewide Health Care 


Sec. Sec, 

27-10-1. Short title. 27-10-4. Alternative revenue source to imposition of 

27-10-2. Findings and purpose. county health care gross receipts tax; 

27-10-38. County-supported medicaid fund created; use; transfer to county-supported. medicaid 
appropriation by the legislature. , fund. 


27-10-1. Short title. 


Sections 1 through 4 [27-10-1 to 27-10-4 NMSA 1978] of this act may be cited as the "Statewide 
Health Care Act". 


History: Laws 1991, ch. 212, § 1. For imposition of intermediate sanctions and civil 

Cross references. — For County Local Option Gross penalty for health facility's noncompliance with any de- 

Receipts Tax Act, see Chapter 7, Article 20E: NMSA 1978. partmental licensing requirement, see 24-1-5.2 NMSA 
io ; 1978. 


27-10-2. Findings and purpose. 


A. Access to health care reduces long-term medical and social costs. The effectiveness of 
statewide health care has been decreased by excessive fragmentation and failure to maximize 
the use of existing in-state revenues and to develop effective ways of drawing upon potential 
federal revenue sources. An effective statewide health care system must retain local health 
care'efforts, stimulate local innovations for meeting particular health care needs and use exist- 
ing resources to expand health care options, especially for those citizens unable to pay for their 
own care. 

B...The:purpose of the county-supported medicaid fund is to leverage existing resources to bet- 
ter address the state's health care needs. The county-supported medicaid fund will be used to 
accomplish this purpose by using local revenues to support the state medicaid program and to 
institute or support primary care health care services pursuant to Section 24-1A-3.1 NMSA 1978. 
Money appropriated from the county-supported medicaid fund to institute or support primary 
care health care services pursuant to Section 24-1A-3.1 NMSA 1978 shall be supplemental to gen- 
eral fund appropriations. 


History: Laws 1991, ch. 212, § 2; 1993, ch. 321, § 19; The 1993 amendment, effective July 1, 1993, sub- 
1996, ch. 29, § 5. stituted "to support the state medicaid program" for 
The 1996 amendment, effective May 15, 1996, in Sub- "solely to expand eligibility for federal medicaid op- 
section B, inserted "or support" in the second sentence and tional coverages in supplementation to mandated fed- 
added the last sentence, eral medicaid services" in the second sentence of Sub- 
section B. 
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27-10-3. County-supported medicaid fund created; use; appropriation 
by the legislature. 


A. There is created in the state treasury the "county-supported medicaid fund". The fund shall 
be invested by the state treasurer as other state funds are invested. Income earned from invest- 
ment of the fund shall be credited to the county-aupportéd medicaid fund. The fund'shall not re- 
vert in any fiscal year. 


B. Money in the courltivssupponted mnoltienia fund is subject to appropriation by the dpi dtetget 


to support the state medicaid program and to institute or support primary care health care ser- 
vices pursuant to Subsections D and E of Section 24-1A-3.1 NMSA 1978. Of the amount appro- 
priated each year, nine percent shall be appropriated to the department of health to institute’ or 
support primary care health care services pursuant to Subsections D and E of Section 24-1A-3.1 
NMSA 1978. 

C. Up to three percent of the county-supported medicaid fund each year may be expended for 
administrative costs related to medicaid or, developing new primary care health care centers or 
facilities. 

D. In the event federal funds for medicaid are not received by New Mexico for any eighteen- 
month period, the unencumbered balance remaining in the county-supported medicaid fund and 
the safety net care pool fund at the end of the fiscal year following the end of any eighteen-month 
period shall be paid within a reasonable time to each county for deposit in the county health 
care assistance fund in proportion to the payments made by each county through tax revenues or 
transfers in the previous fiscal year as certified by the local government division of the department 
of finance and administration. The department will provide for budgeting and accounting of pay- 
ments to the fund. 


History: Laws 1991, ch. 212, § 8; 1992, ch. 31, § 2; 
1998, ch, 321, § 20; 1996, ch. 29, § 6; 2014, ch. 79, § 17. 

Cross references. — For the sole community provider 
fund, see'27-5-6.1 NMSA 1978. 

The 2014 amendment, effective March 12, 2014, 
changed the name of the sole community provider fund 
and the indigent hospital claims fund; in Subsection D, in 
the first sentence, after "medicaid fund and the" deleted 
"sole community provider" and added "safety net care 
pool", and after "deposit in the county", deleted "indigent 
hospital claims", 

The 1996 amendment, effective May 15, 1996, in 
Subsection B, inserted "or support" twice and substituted 
"Subsections D and E" for "Subsection E" in two places, 

The 1993 amendment, effective July 1, 1993, in Sub- 
section B, substituted "to support the state medicaid 
program" for "for expanding eligibility for federal medic- 
aid optional coverages: in supplementation to mandated 


federal medicaid services" in the first sentence and the 
language beginning "nine percent shall be appropriated" 
for "up to nine percent may be appropriated to the depart- 
ment of health" in the second sentence; in Subsection C, 
deleted "amounts appropriated and expended from" after 
"three percent of"; and in Subsection D, deleted "optional 
coverages" after "federal funds for medicaid" and inserted 
"and the sole community provider fund" in the first sen- 
tence and substituted "budgeting and accounting of pay- 
ments" for "accounting and enforcing the deposits" in the 
second sentence. 

The 1992 amendment, effective May 20, 1992, in Sub- 
section B, substituted "department of health" for "health 


and: environment department"; in Subsection D, substi- 


tuted references to "any" eighteen-month period for ref- 
erences to "the" eighteen-month period in two places, in- 
serted "in the county-supported medicaid fund"; and made 
stylistic changes. 


27-10-4. Alternative revenue source to imposition of county health care 
gross receipts tax; transfer to county-supported medicaid 


fund. 


A. In the event a county does not enact an ordinance ‘imposing a county health care gross 


receipts tax pursuant to Section 7-20D-3 [7-20E-18] NMSA 1978, the county shall, by ordinance 
to be effective July 1, 1993, dedicate to the county-supported medicaid fund an amount equal to 
a gross receipts tax rate of one-sixteenth of one percent applied to the taxable gross receipts re- 
ported during the prior fiscal year by persons engaging’in business in the county. For purposes of 
this subsection, a county may use funds from any existing authorized revenue source of the county. 

B. For each county that has in effect an ordinance enacted pursuant to Subsection A of this 
section on July 1 of each year, the taxation and revenue department shall certify to the county 
by September 15, 1993 and by September 15 of each subsequent fiscal year the amount of gross 
receipts reported for the county for purposes of the gross receipts tax during the prior fiscal year. 
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Upon certification by the department, any county enacting an ordinance pursuant to Subsection A 
of this section shall transfer to the county-supported medicaid fund by the last day of March, June, 
September and December of each year an amount equal to a rate of one-sixty-fourth of one percent 
applied to the certified amount. 

C. The requirements of an ordinance enacted pursuant to this section may be terminated for. a 
county only on the effective date of an ordinance enacted by the county imposing the county health 
care gross receipts tax; provided that if the effective date of the ordinance imposing the tax is 
January 1, the termination does not apply to the payments required for September and December 
of that year. 


History: Laws 1991, ch. 212, § 4; 1992, ch. 31, § 3; places; in Subsection A, substituted "pursuant to Sec- 


1993, ch, 321, § 21. tion 7-20D-3 NMSA. 1978" for "pursuant to Section 3 of 
Bracketed material. — The bracketed material was the County Health Care Gross Receipts Tax Act and if no 
inserted by the compiler and is not part of the law. Sec- balance remains in the county indigent hospital claims 
tion 7-20D-3 NMSA 1978 was recompiled as 7-20E-18 fund for the current fiscal year" and "July 1, 1993" for 
NMSA 1978 by Laws 1993, ch, 354, § 18. "January 1, 1992"; in Subsection B, substituted."July 1 of 
The 1993 amendment, effective July 1, 1993, deleted each year" for "January 1 of each year", "by September 15, 
"except as may be otherwise provided in Section 27-5-7 1993 and by September 15" for "by March 15, 1992 and 
NMSA 1978" from the end of Subsection A. by March"; and, in Subsection C, substituted "January 1" 
The 1992 amendment, effective May 20, 1992, substi- for "July 1" and "payments required for September and 
tuted references to fiscal year for calendar year in three December" for "payments required for March and June". 


ARTICLE 11 


Medicaid Providers 


Sec, Sec. 
27-11-1. Short title. 27-11-10. Qualifications and selection of hearing officer 
27-11-2. Definitions. for expedited adjudicatory proceedings, 
27-11-3. Review of medicaid provider or managed care 27-11-11. Costs of expedited adjudicatory proceeding. 
organization; contract remedies; penal- 27-11-12. Rights of medicaid provider or subcontractor; 
ties. preliminary or final determination of over- 
27-11-4. Retention and production of records. payment. 
27-11-5. Rules. 27-11-13. Release of suspended payment for services pre- 
27-11-6. Repealed. viously rendered; prepayment review; re- 
27-11-7. Determination of overpayments or. credible al- medial training and education; temporary 
legation of fraud; audit findings; sampling; assistance. 
extrapolation limited; notice of right to in- 27-11-14. Maintenance of services; payment for ongoing 
formal conference and expedited adjudica- services. 
tory proceeding. 27-11-15. Disposition of recovered medicaid funds. 
27-11-8. Informal conference; corrective action; require- 27-11-16. Credible allegation of fraud; judicial review; 
ments. substantial evidence required. 
27-11-9. Expedited adjudicatory featebeedin Gi require- 27-11-17. Award of costs, fees and interest. 
ments. 27-11-18. Applicability of Administrative Procedures Act. 


27-11-1. Short title. 


Chapter 27, Article 11 NMSA 1978 - may be cited as the "Medicaid Provider and Managed Care 
Act". 


History: Laws 1998, ch. 30, § 1; 2019, ch. 215, § 1. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 

The 2019 amendment, effective January 1, 2020, uary 1, 2020, provided that if any part or application of 
changed the name of the act from the Medicaid Provider this act is held invalid, the remainder or its application to 
Act to the Medicaid Provider and Managed Care Act, and other situations or persons shall not be affected. 
provided the statutory citation for the Medicaid Provider . Temporary provisions. — Laws 2019, ch. 215, § 18, 
and Managed Care Act; deleted "This act" and added effective January 1, 2020 provided that all references in 
"Chapter 27, Article 11 NMSA 1978", and after "Medicaid law to the Medicaid Provider Act shall be deemed to be ref- 
Provider", added "and Managed Care". erences to the Medicaid Provider and Managed Care Act. 


27-11-2. Definitions. 
As used in the Medicaid Provider and Managed Care Act: 
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A. "claim" means a request for payment for services; rd Gy 

B. ."clean claim" means a claim for reimbursement that: 

(1) contains substantially all the required data elements necessary for.accurate adljusties 
tion of the claim without the need for additional information from the inedicaid provider or sub- 
contractor; : 

(2) is not materially deficient or improper, including laling aubatdiitieting documenta- 
tion required by medicaid; and ) 

(8) has no particular or unusual sitiennsants that require special treatment or that oe 
vent payment from being made in due course on behalf of medicaid; 

C. "credible" means having indicia of reliability after the state has reviewed all allesasimes 
facts and evidence carefully and acted judiciously on a case-by-case basis; 

D. "credible allegation of fraud" means an allegation that has been verified by the state from 
any source, including fraud hotline complaints, claims data mining and provider audits, 

E. . "department" means the human services department; 

F. "fraud" means any act that constitutes fraud under state or federal law; 

G. "managed care organization" means a person eligible to enter into risk-based prepaid capi- 
tation agreements with the department to provide health care and related services; 

H. '"medicaid" means the medical assistance program established pursuant to’Title 19 of the 
federal Social Security Act and regulations issued pursuant to that act; 

I. "medicaid provider" means a person that provides medicaid-related services to recipients; 

J. "overpayment" means an amount paid to a medicaid provider or subcontractor in excess of 
the medicaid allowable amount, including payment for any claim to which a medicaid provider or 
subcontractor i is not entitled; 

K. "person" means an individual or otter legal entity; 

L. "recipient" means a person whom the department has determined to be eligible to receive 
medicaid-related services; 

M.. "secretary" means the secretary of human services; and 

N. "subcontractor’ means a person that contracts with a medicaid provider or a managed care 
organization to provide medicaid-related services to recipients, 


History: Laws 1998, ch. 30, § 2; 2019, ch. 215, § 2. 
The 2019 amendment, effective January 1, 2020, de- 
fined "claim", "clean claim", "credible", "credible allegation 


after "person", deleted "including a managed care organi- 
zation, operating under contract with the department to 
provide" and added "that provides"; added new Subsection 


of fraud", "fraud", and "overpayment" and revised the 
definitions of "medicaid provider" and "subcontractor", 
as used in the Medicaid Provider and Managed Care Act; 
after "Medicaid Provider", added ‘and Managed Care"; 
added new Subsections A through D and redesignated 
former Subsection ‘A as Subsection E; added new Subsec- 
tion F and redesignated former Subsections B through D 
as Subsections G through I, respectively; in Subsection I, 


J and redesignated former Subsections E through H as 
Subsections K through N, respectively; and in Subsection 
N, after "medicaid provider", added "or'a managed care 
organization". / 

Severability. — Laws 2019, ch, 215, §19, effective Jan- 
uary 1, 2020, provided that if any part or application of 
this act is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


27-11-3. Review of medicaid provider or managed care organization; 
contract remedies; penalties. 


A. Consistent with the terms of any contract between the department and a medicaid provider 
or managed care organization, the secretary shall have the right tobe afforded access to such of 
the medicaid provider's or managed care organization's records and personnel, as well as its sub- 
contracts and that subcontractor's records and personnel,.as may be necessary to ensure that the 
medicaid provider or managed care organization is complying with the terms of its contract with 
the department. 

B. Upon not less than two days' written notice to a medicaid provider or managed care orga- 
nization, the secretary may, consistent with the provisions of the Medicaid Provider and Man- 
aged Care Act and rules issued pursuant to that act, carry out an administrative investigation or 
conduct administrative proceedings to determine whether a medicaid provider or managed care 
organization has: 
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(1) materially breached its obligation to furnish medicaid-related services to recipients, or 
any other duty specified in its contract with the department; 

(2) violated any provision of the Public Assistance Act [27-2-1 through 27-2-34 NMSA 
1978] or the Medicaid Provider and' Managed Care Act or any rules issued pursuant to those 
acts; 
(3) intentionally or with reckless disregard made any false statement with respect to 
any report or statement required by the Public Assistance Act or the Medicaid Provider and 
Managed Care Act, rules issued pursuant to either of those acts or a contract with a depart- 
ment; 

(4) iréntinthbie or with reckless disregard advertised or marketed, or attempted to adver- 
tise or market, its services to recipients in a manner as to misrepresent its services or capacity for 
services, or engaged in any deceptive, misleading or ste DEactata with respect to Sangeet or 
marketing; 

(5) hindered or prevented the secretary from ueniAiNy any duty imposed by the Public 
Assistance Act, the Human Services Department Act [Chapter 9, Article 8 NMSA 1978] or the 
Medicaid Provider and Managed Care Act or any rules issued pursuant to those acts; dr 

(6) fraudulently procured or attempted to procure any benefit from medicaid. 

C. “Subject to the provisions of Subsection D of this section, after affording a medicaid provider 
or managed care organization written notice of hearing not less than ten days before the hearing 
date and an opportunity to be heard, and upon making appropriate administrative findings, the 
secretary may take any or any combination of the following actions against the: medicaid provider 
or managed care organization: 

(1) impose an administrative penalty of not more than five thousand dollars ($5,000) for 
engaging in any practice described in Subsection B of this section; prowinled that each separate oc- 
currence of such practice shall constitute a separate offense; 

(2) issue an administrative order requiring the medicaid provider or managed care orga- 
nization to: 

(a) cease or modify any specified condi or PA bKibob engaged in by it or its employ 
ees, subcontractors or agents; 

(b) fulfill its contractual obligations in the manner speodeds in the order; 

(c) provide any service that has been denied; 

(d) take steps to provide or arrange for any service that it has agreed or is otherwise 
obligated to make available; or | 

(e) enter into and abide by the tetms of a binding or AOHbERU ine arbitration proceed- 
ing, if agreed to by any opposing party, including the secretary; or 

(3) suspend or revoke the contract between the medicaid provider or manaved care organi- 
zation and the department pursuant to the terms of that contract. 

D. Ifa contract between the department and a medicaid provider or managed care.orga- 
nization explicitly specifies a dispute resolution mechanism for use in resolving disputes over 
performance of that contract, the dispute resolution mechanism specified in the contract, shall 
be used to resolve such disputes in lieu of the mechanism set forth in Subsection C of this sec- 
tion. 

E. Ifa medicaid provider's or managed care organization's contract so specifies, the medicaid 
provider or managed care organization shall have the right to seek de novo review in district court 
of any decision by the secretary regarding a contractual dispute. | 


History: Laws 1998, ch. 30, § 3; 1999, ch. 229, § 1; Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
2019, ch. 215, § 3. uary 1, 2020, provided that if any part or application of 

The 2019 amendment, effective January 1, 2020, this act is held invalid, the remainder or its application to 
added a "managed care organization" as a medicaid pro- other situations or persons shall not be affected. 
vider; after "medicaid", deleted "providers" and added The 1999 amendment, effective June 18, 1999, in Sub- 
“provider or managed care organization"; after each occur- | * section B, deleted "Upon not less than seven days’ written 
rence of "medicaid provider", added "or managed care or- notice to a medicaid provider" preceding "The secretary 
ganization" throughout the section, and after each occur- may"; and in Subsection C(1), substituted "Paragraphs (1) 
rence of "Medicaid Provider", added "and Managed Care" through (6)" for "Paragraphs (1) through (7)". 
throughout the section. 
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27-11-4. Retention and production of records. 


A. Medicaid providers, managed care organizations and their subcontractors shall retain, for 
a period of at least six years from the date of creation, all medical and business records that are 
necessary to verify the: : 

(1). treatment or care of any recipient for which the: medicaid provider, managed care orga- 
nization or subcontractor received payment from the department to provide that benefit or service; 

(2). services or.goods provided to any recipient for which the medicaid provider, managed 
care organization or subcontractor received payment from the department to provide that benefil 
or service; 

(3) .amounts.paid by medicaid or the medicaid See or sates care organization on 
behalf of any recipient; and 

(4) records required by medicaid under any contract between the department and the 
medicaid provider or managed care organization. 

B., Upon written request by the department to a medicaid provider, managed care organization 
or any subeontractor for copies or inspection of records pursuant to the Public Assistance Act [27-2-1 
through 27-2-34 NMSA 1978], the medicaid provider, managed care organization or subcontractor 
shall provide the copies or permit the inspection, as applicable within two business days after the 
date of the request unless the records are held by a subcontractor, agent or satellite office, in which 
case the records shall be made available within ten business days after the date of the request. 

C. Failure to provide copies or to permit inspection of records requested pursuant to this sec- 
tion shall constitute a violation of the Medicaid Provider and Managed Care Act within. the mean- 


ing of Paragraph (3) of Subsection B of Section 27-11-38 NMSA 1978. 


History: Laws 1998, ch. 30, § 4; 1999, ch. 229, § 2; 
2019, ch. 215, § 4. 

The 2019 amendment, effective January 1, 2020, 
added a "managed care organization" as a medicaid pro- 


vider; after each occurrence of "medicaid provider", added » 


“or managed care organization" throughout the section; 
after each occurrence of "Medicaid Provider", added "and 
Managed Care" throughout the section; and in Subsec- 
tion A, Paragraph A(1), after "medicaid provider,", added 
"managed care organization or subcontractor", and in 
Paragraph A(2), after "medicaid provider,", added "man- 
aged care organization or subcontractor". 


27-11-5. Rules. 


Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
uary 1, 2020, provided that if any part or application of 


‘this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 

The 1999 amendment, effective June 18, 1999, in 
Subsection B, substituted "Upon request" for "Upon writ- 
ten request" and deleted "within five business days after 
the date of the request unless the records are held by a 
subcontractor, agent or satellite office, in which case the 
records shall be made available within ten business days 
after the date of the request"; in Subsection C, substituted 
"Section 27-11-3 NMSA‘1978" for "Section 3 of that act". 


The secretary shall adopt and promulgate rules appropriate to administer, carry out and enforce 


the provisions of the Medicaid Provider Act. 


History: Laws 1998, ch. 30, § 5. 


27-11-6. Repealed. 


Repeals. — Laws 2006, ch. 25, § 2 repealed 27-11-6 
NMSA 1978, as enacted by Laws 2004, ch. 4, § 1, relat- 
ing to the imposition of a daily bed surcharge, effective 


March 2, 2006. For provisions of former section, see the 
2005 NMSA 1978 on NMOneSource.com. 


27-11-7. Determination of overpayments or credible allegation of fraud; 
audit findings; sampling; extrapolation limited; notice of 
right to informal conference and expedited adjudicatory | 


proceeding. 


A. The department may audit a medicaid provider or subcontractor for overpayment, using 
sampling for the time period audited. If the department contracts for the audit, the department 
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shall contract only with an independent auditor approved by the state auditor. Each audited 
claim shall be reviewed by a person who is licensed, certified, registered or otherwise creden- 
tialed in New Mexico as to the matters such person reviews, including coding or specific clinical 
practice. 

B. The department shall not extrapolate audit findings ‘niles a medicaid provider's or subcon- 
tractor's error rate exceeds ten percent based upon an appropriate sampling and a representative 
sample of claims computed by valid statistical methods in accordance with the most recently pub- 
lished medicare program integrity manual and using statistical software Sb hii by the United 
States department of health and human services. 

C. Prior to reaching either a final determination of overpayment or a credible allegation of 
fraud; the department shall serve the medicaid provider or subcontractor with a written prelimi- 
nary finding of overpayment. 

D. The preliminary finding of overpayment shall: 

(1) state with specificity the factual and legal basis for each claim forming the basis of an 
alleged overpayment; 

(2) include a copy of the final audit report if the alleged overpayment is based on an audit; 
and : 
(3) notify the medicaid provider or subcontractor that is the subject of a preliminary find- 
ing of overpayment of its right to request, within thirty calendar days of service of the preliminary 
finding of overpayment, an informal conference with a representative of the department who is 
knowledgeable about the department's preliminary finding of overpayment and with a member 
of the audit team, if an audit formed the basis of any alleged overpayment, to informally address, 
resolve or dispute the department's preliminary finding of overpayment. 

E. Prior to making either a final determination of overpayment or a determination of credible 
allegation of fraud, the department may impose corrective action upon the medicaid provider or 
subcontractor to address systemi¢ conditions contributing to errors in the submission of'claims for 
payment to which a medicaid provider or subcontractor is not entitled. 


History: Laws 2019, ch. 215, § 5. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 5 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-8. Informal conference; corrective action; requirements. 


A. A medicaid provider or subcontractor seeking an informal conference pursuant to this sec- 
tion shall serve the department; with a written request for such conference no later than thirty 
calendar days following the service of a preliminary determination, of overpayment by the depart- 
ment on the medicaid provider or subcontractor. Upon receipt of a request for an informal confer- 
ence, the department shall set a date for the conference to occur no later than fourteen business 
anys following receipt of the request. 

B. Within seven days following the informal eonferstice! a medicaid provider or subcontractor 
may submit a proposed corrective action plan to the department to correct clerical, typographi- 
cal, scrivener's and computer errors or to provide requested credentialing, licensure or training 
records identified in audit findings. The department shall not unreasonably withhold approval of 
the proposed corrective action plan. A medicaid provider or subcontractor shall have no less than 
thirty days from the date of approval of its corrective action plan to provide additional information 
or documentation to the department to attempt to re, or resolve a disputed preliminary find- 
ing of overpayment. 


History: Laws 2019, ch. 215, § 6. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 


Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 6 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 
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27-11-9. Expedited: adjudicatory proceedings; requirements. 


A. ‘A medicaid provider or subcontractor seeking an expedited adjudicatory proceeding pursu- 
ant to the Medicaid Provider and Managed Care Act shall serve the department and the admin- 
istrative, hearings office with a written request for such proceeding no later than thirty calendar 
days following the service of a final determination of everpayment by the department on the med- 
icaid provider or subcontractor, 

B... The chief hearing officer of the administrative Liganiads office sill appoint or monineds with 
a hearing officer qualified pursuant to Section 8 [27-11-10 NMSA 1978] of this 2019 act no later 
than thirty calendar.days, after service upon the administrative hearings office of a request for an 
expedited adjudicatory proceeding pursuant to the Medicaid Provider and Managed Care Act by,a 
medicaid provider or subcontractor. 

C. The expedited adjudicatory proceeding requested by a medicaid nporidee! or. subooniiaae: 
tor:in accordance with the Medicaid Provider and Managed Care Act shall, commence no later 
than thirty calendar days following the appointment of the hearing officer or as stipulated by 
the _parties or as otherwise ordered-by the hearing officer upon a showing of good cause. The 
evidentiary hearing of an expedited adjudicatory proceeding pursuant to this section shall not 
exceed ten business days in length and shall be conducted in accordance with Section 12-8-11 
NMSA 1978. 

D. . After affording the parties the opportunity to euberil proposed findings ach conclusions 
of law, and based solely upon.the, record ‘in accordance with the Medicaid Provider and Managed 
Care Act and the Administrative Procedures Act [12-8-1 through 12-8-25 NMSA 1978], the-hear- 
ing officer shall make findings of fact and conclusions of law. on all.material issues-of fact, law or 
discretion, stating the basis for each, In addition, the hearing officer shall determine the amount 
of overpayment with respect to each disputed claim submitted for payment, if any.’"The findings 
of fact and conclusions.of law of the hearing officer shall be made and served upon all parties. of 
record within thirty calendar days following the hearing officer's receipt of the record... ., 

E. The hearing officer's findings of fact and conclusions of law shall be binding on the dewart: 
ment. and constitute a final agency decision, which may be appealed pursuant to Section 39- 3: 1.1 
NMSA 1978. 


History: Laws 2019, ch. 215, § 7, Severability. — Laws 2019, ch. 215, § 19, effective Jan- 


Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch, 215, § 7 effective January 1, 2020. this act is held invalid, the remainder or its appliparion to 


other situations or persons shall not be affected: © 


27-11-10. Qualifications and selection of hearing peices for expedited 
adjudicatory proceedings. 


A. The hearing officer presiding over the expaditad adjudicatory proceeding held pursuant to 
the Medicaid Provider and Managed Care Act shall: 

(1). be licensed and in good standing to practice law in New Mexico or another state; 

(2) have at least three years' cumulative experience in one or more of the following areas: 
the health insurance industry, the medicaid program, health care regulatory compliance; medical 
claims administration or health law; 

(3) not currently be employed by or represent, or belong to a law firm that currently repre- 
sents, the department, or a medicaid provider or managed care organization or third-party admin- 
istrator currently doing business with the department; and 

(4) not be related within the third degree of consanguinity to a person pibecniial emiployad 
by the department, currently doing business with the department or currently eniployed by an 
organization doing business with the department. | 

B. The hearing officer shall not be: 

(1) a lobbyist registered under the Lobbyist Regulation Act rchasest 2, Article 11 NMSA 
1978] who currently represents, or has in the prior calendar year represeMiedy a client in matters 
before the department; or 
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(2) affiliated with, or the spouse of, a lobbyist registered under the Lobbyist Regulation 
Act who currently represents, or has in the prior calendar year papeeeeptons a client in matters 
before the department. 

C. The chief hearing officer-of the administrative hearings office shall select the hearing 
officer to preside over an expedited adjudicatory proceeding held pursuant to the Medicaid Pro- 
vider and Managed Care Act and the Administrative Procedures Act [12-8-1 through 12-8-25 
NMSA enti 


History: Laws 2019, ch. 215, § 8. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215,.§ 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 8 effective January 1, 2020. this act.is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-11. Costs of expedited adjudicatory proceeding. 


A. Each party shall be responsible for its own costs related to the expedited adjudicatory pro- 
ceeding, including costs associated with preparation for the hearing, discovery, depositions, sub- 
poenas, service of process and witness expenses, travel expenses and investigation expenses and 
attorney fees. 

B, The hearing officer shall allow telephonic testimony of a witness if requested by a party. 

C. The department shall reimburse the administrative hearings office for the costs of a con- 
tract hearing officer. 


History: Laws 2019, ch. 215, § 9. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 9 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-12. Rights of medicaid provider or subcontractor; preliminary 
or final determination of overpayment. 


A. A medicaid provider or subcontractor may challenge: 
(1). the department's preliminary or final determination of overpayment as: 
(a) exceeding statutory authority; 
(b) arbitrary or capricious; 
(c) a failure to follow department procedure; or 
(d) not supported by substantial evidence; 
(2). the credentials of persons who participated in the audit or claims review; or 
(3) the methodology or accuracy of the department's audit. 
B. A medicaid provider or subcontractor may, but shall not be required to, conduct its own au- 
dit or sampling to challenge a preliminary or final determination of overpayment. 


History: Laws 2019, oh. 215, § 10. | Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 10 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-13. Release of suspended payment for services previously 
rendered; prepayment review; remedial training and 
education; temporary assistance. 


A. The department shall direct the release of a suspended payment to a medicaid provider or 
subcontractor that is the subject of a referral based upon a determination of a credible allegation 
of fraud for services previously rendered if the medicaid provider or subcontractor posts a surety 
bond in the amount of the suspended payment, which posting shall be deemed good cause not to 
suspend payment. 
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B. The provisions of this section shall not prevent the department from: | 

(1); conducting a prepayment review of claims for ongoing services a by the medic- 
aid provider or subcontractor; 

(2) - requiring the medicaid provider or subcontractor or its employees to abiaplate remedial 
training or education to prevent the submission of claims for payment to which the medicaid pro- 
vider or subcontractor is not entitled; or f 

(3) requiring the medicaid provider or bitbonbteketat to engage an independent third party 
approved by the department to va alae manage or provide ip et assistance to the carer 
aid provider or subcontractor. 

C. The department shall direct that the release of a suspended seh ait occur no later than 
ten business days following the earlier of: 

(1) the posting of a surety bond by the medicaid provider or subcontractor in the amount 
of the suspended payment; 

(2) notice from the attorney general that'the attorney general will not pursue legal action 
against the medicaid provider or subcontractor arising out of the referral of the medicaid provider 
or subcontractor based on a determination of a credible allegation of fraud; 

(3) the date on which an administrative decision as to the basis for suspending such pay- 
ments, or portion of such payments, in favor of the medicaid provider or subcontractor becomes 
final; or 

(4) the date on which a judicial decision as to the basis for suspending such payments, or 
portion of such payments, in favor of the medicaid provider or subcontractor becomes final and not 
subject to further appeal. 


History: Laws 2019, ch. 215, § 11. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019,.ch, 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch, 215, §.11 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-14. Maintenance of services; payment for ongoing services. 


A. Following the referral of a medicaid provider or subcontractor based on a determination of 
a credible allegation of fraud, and during the pendency of a dispute between the department and a 
medicaid provider or subcontractor regarding an alleged overpayment, including an overpayment 
based in whole or in part on a credible allegation of fraud, the department shall not terminate or 
deny the medicaid provider's or subcontractor's continued participation in the state's medicaid 
program if the medicaid provider or subcontractor: 

(1) submits to a prepayment review of claims for ongoing services; 

(2) demonstrates that its employees have completed remedial training or education re- 
quired by the department to prevent the submission of claims for payment to which the medicaid 
provider or subcontractor is not entitled; and 

(3) engages an independent third party approved by the department to temporarily man- 
age or provide technical assistance to the medicaid provider or subcontractor following the referral 
or during the pendency of the dispute. 

B,.. The department shall not unreasonably withhold approval of a third party proposed by the 
medicaid provider or subcontractor pursuant to Paragraph (3) of Subsection A of this section. 

C. A medicaid provider or subcontractor that complies with the requirements of Subsection A 
of this section shall be reimbursed for each clean claim for, ongoing services within ten calendar 
days of receipt if submitted electronically or thirty calendar ae if submitted manually. 


History: Laws 2019, ch. 215, § 12. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 


Laws 2019, ch, 215, § 12 effective January 1, 2020, this act is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 
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27-11-15. Disposition of recovered medicaid funds. 


A. Overpayments collected pursuant to the Medicaid Provider and Managed Care Act on be- 
half of the state shall be remitted to the department for deposit in the general fund to be used for 
the state's medicaid program... 

B. The department shall not enter into a contract to pay any portion of funds recovered by the 
state from a medicaid provider, a managed care organization or a subcontractor to any other per- 
son unless expressly authorized or required to do so by state.or federal law. 


History: Laws 2019, ch, 215, § 18. Severability. — Laws 2019, ci 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020; provided that if any part or application of 
Laws 2019, ch. 215, § 13 effective January 1, 2020. this act is held invalid, the remainder or its application to 


other situations or persons shall not be affected. 


27-11-16. Credible allegation of fraud; judicial review; substantial 
evidence required. 


A. A credible allegation of fraud determination by the department shall be deemed a final 
agency decision and may be appealed pursuant to Section 39-3-1.1 NMSA 1978. 

B. A medicaid provider or subcontractor that is the subject of a referral to the attorney general 
for further investigation based on a credible allegation of fraud may seek judicial review, pursuant 
to Section 39-3-1.1 NMSA 1978, of the department's determination that the allegation of fraud is 
credible. The department shall show by substantial evidence that: 

(1) it has followed its own procedures; and 
(2) the evidence relied upon to make its credible allegation of fraud determination was 
relevant, credible and material to the issue of fraud. 

C. Ina proceeding for judicial review under this section, the reviewing court shall not consider 
evidence acquired by the department after making its credible allegation of fraud determination. 


History: Laws 2019, ch. 215, § 14. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch, 215, §.14 effective January 1, 2020. this act is held invalid, the remainder or its application to 


., other situations or persons shall not be affected. 


27-11-17. Award of costs, fees and interest. 


A. If a medicaid provider.or subcontractor is the prevailing party. in any expedited adjudica- 
tory or court proceeding brought by the medicaid provider or subcontractor pursuant to the Medic- 
aid Provider and Managed Care Act on. or after January 1, 2020 in connection with a preliminary 
or final determination of overpayment, or a determination of credible allegation of fraud, the med- 
icaid provider or subcontractor shall be entitled to: 

(1) reasonable administrative costs incurred in. connection with an expedited We Sate ery 
proceeding with the department; 
(2) reasonable litigation costs incurred i in connection with a court proceeding; and 
(3) interest pursuant to Subsection F of this section. 
B.. As used in this section; 4 hattin 
(1) "court proceeding" means any civil action brought in state district court;, 

.. (2). "reasonable administrative costs" means actual charges for preparation ‘for and con- 

duct of an administrative proceeding, including: 

(a) court reporter fees, service of process fees and similar expenses; 

(b), the services of expert witnesses; 

(c) ) any study, analysis, report, test or project reasonably necessary for the prepara- 
tion of the party's case;and 

(d) fees and costs paid or incurred for the services of attorneys or of certified public 
accountants in connection with the expedited adjudicatory proceeding; and 

(3) "reasonable litigation costs" means: 
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(a) reasonable court costs; and 
(b) actual charges for: 1) filing fees, court reporter fees, service of process fees and 
similar expenses; 2) the services of expert witnesses; 3) any study, analysis, report, test or 
project reasonably necessary for the preparation of the party's case; and 4) fees and costs paid 
or incurred for the services of attorneys or. certified public accountants in connection with the 
proceeding. 
C. For purposes of this section: 
(1) the medicaid provider or subcontractor is the prevailing party if it has: 
(a) substantially prevailed with respect to the amount in controversy; or 
(b) substantially prevailed with respect to most of the issues involved in the case or 
the most significant issue or set of issues involved in the case; 
(2) the medicaid provider or subcontractor shall not be treated as the oeratitee party if 
the hearing officer finds that the position of the department in the proceeding was based upon a 
reasonable application of the law to the facts of the case. For purposes of this paragraph, the posi- 
tion of the department shall be presumed not to be based upon a reasonable application of the law 
to the facts of the case if: 
(a) the department did not follow its own rules or procedures in making a preliminary 
finding or final determination of overpayment; or 
(b). the department's preliminary finding or final determination of overpayment giv- 
ing rise to the proceeding was not supported by substantial evidence at the time such finding or 
determination was made; and 
(3) the determination of whether the medicaid provider or Ab Marne is the prevailing 
party and the amount of reasonable administrative costs or reasonable litigation costs shall be 
made: 
(a) by agreement of the parties; 
(b) in an expedited adjudicatory proceeding, by the hearing officer; or _ 
(c) in acourt proceeding, by the court. | 
D. A decision or order granting or denying in whole or in part an award for reasonable 
administrative costs pursuant to Subsection A of this section by the hearing officer shall be re- 
viewable in the same manner as other decisions of the administrative hearings office. An order 
granting or denying in whole or in part an award for reasonable litigation costs pursuant to 
Subsection A of this section in a court proceeding may be incorporated as a part of the decision 
or judgment in the court proceeding and shall be subject to appeal in the same manner as the 
decision or judgment. ro 5 
EK. No agreement for or award of reasonable administrative ate or ae hate litigation costs 
in any expedited adjudicatory or court proceeding pursuant to Subsection A of this section shall 
exceed the lesser of thirty percent of the amount of the settlement or judgment or one hundred 
thousand dollars ($100,000). A medicaid provider or subcontractor awarded administrative or liti- 
gation costs pursuant to this section may not receive an award of attorney fees pursuant a) oa 
other statutory provision. 
F. Interest on amounts owed to a prevailing medicaid provider or subcontractor shall | accrue 
and be paid at the rate of one and one-half percent a month on the amount of a: 
(1) clean claim electronically submitted by the medicaid provider or subcontractor and not 
paid within thirty days of receipt; 
(2) clean claim manually submitted by the eadicaid provider or subcontractor and not 
paid within forty-five days of receipt; or 
(8) claim for which additional information was necessary to substantiate the oe and 
not paid within sixty days of receipt of such additional information. 


History: Laws 2019, ch. 215,§ 15. - Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 


Laws 2019, ch. 215, § 15 effective January 1, 2020. this act is held invalid, the remainder or its application to 
_ other situations or persons shall not be affected. 
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27-11-18. Applicability of Administrative Procedures Act. 


A. .The department shall be subject to Sections 12-8-2, 12-8-10 through 12-8-13, 12-8-15 and 
12-8-16 NMSA 1978 for expedited adjudicatory proceedings as provided by the Medicaid Provider 
and Managed Care Act. 

B. Sections 12-8-2, 12-8-10 through 12-8-13, 12-8-15 and 12-8-16 NMSA 1978 apply to Sec- 
tions 5 [27-11-7 NMSA. 1978], 7 through 11 [27-11-9 through [27-11-13 NMSA 1978] and 14 [27-11- 
16 NMSA 1978] of this 2019 act. 


History: Laws 2019, ch. 215, § 16. Severability. — Laws 2019, ch. 215, § 19, effective Jan- 
Effective dates. — Laws 2019, ch. 215, § 20 made uary 1, 2020, provided that if any part or application of 
Laws 2019, ch. 215, § 16 effective January 1, 2020. this act is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 

Child Health 


“(Repealed by Laws 1998, ch. 52.8 9.) 


27-12-1 to 27-12-7. Repealed. 


Repeals. — Laws 1998, ch. 52, § 9 repealed 27-12-1 to provisions of former sections, see the 1999 NMSA 1978 on 
27-12-7 NMSA 1978, the Child Health Act, as enacted by NMOneSource.com. 
Laws 1998, ch. 52, §§ 1 to 7, effective July 1, 2002, For 


ARTICLE 13 


Consumer Direction 


Sec. Sec. 

27-13-1. Short title. . ‘ 27-13-5. Department duties. 

27-13-2. Purpose. 27-13-6. Report. 

27-13-3. Definitions. 27-13-7. Fiscal intermediary; exemptions; workers' com- 
27-13-4. Consumer direction programs authorized. pensation. 


This act [27-13-1 to 27-13-6 NMSA 1978] may be cited as the "Consumer Direction Act". 


History: Laws 2008, ch. 210, § 1. Effective dates, — Laws 2003, ch. 210, § 7 made the 
act effective July 1, 2003. 


27-13-2. Purpose. 


The purpose of the Consumer Direction Act is to ensure a consumer the right to direct his per- 
sonal assistance services if he so chooses by selecting an attendant appropriate to his needs and to 
maximize personal assistance service availability and satisfaction. 


History: Laws 2008, ch. 210, § 2. Effective dates. — Laws 2008, ch. 210, § 7 made the 
act effective July 1, 2003. 


27-13-3, Definitions. 


As used in the Consumer Direction Act: 
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A. "attendant" means a’‘person, including an allowable family member, who provides personal 
assistance services; 

B. "consumer" means a person receiving personal assistance services through any personal as- 
sistance programs offered by the state of New Mexico; 

C. "department" means any department or agency of the state offering personal assistance 
service to individuals; 

D. "fiscal intermediary" means a person or entity selected by een between the consumer 
and the department under contract to the department to assist the consumer to perform certain 
employment functions, including payroll responsibilities for the attendant and filing necessary 
eligibility information with the department; 

E. "personal assistance services" means a prescribed course of regular personal care, includ- 
ing hygiene, mobility and daily living assistance that permits a person to live in his home rather 
than an institution, including bathing, dressing, grooming, eating, toileting, shopping, transport- 
ing, cueing medication administration and communicating; 

F. "plan" means a written and signed agreement between a consumer or surrogate and the 
department for the provision of personal assistance.services; and 

G. "surrogate" means a family member, legal guardian or other person approved by the con- 
sumer and identified in the personal assistance services plan to assist in direction of personal as- 
sistance services and choice of attendant. 


History: Laws 2008, ch. 210, § 3. Effective dates. — Laws 2008, ch. 210, § 7 made the 
act effective July 1, 2003. 


27-13-4. Consumer direction programs authorized. 


Consistent with the federal Social Security Act and subject to the appropriation and availabil- 
ity of federal and state funds, each administering department or agency shall by rule provide a 
program permitting a consumer or surrogate to direct personal assistance services through the 
hiring, supervision and training of an attendant or attendants paid through a fiscal intermediary 
under contract with the department. 


History: Laws 2008, ch. 210, § 4. Effective dates. — Laws 2008, ch. 210, § 7 made the 
Cross references, — For the federal Social Security act effective July 1, 2003. 
Act, see 42 U.S.C. § 301 et seq. 


27-13-5. Department duties. 


A department shall: 

A. establish by rule the criteria and procedures for developing and amending a personal as- 
sistance services plan with a consumer; 

B. develop criteria and procedures for selection of a fiscal intermediary to contract with the 
department to provide fiscal intermediary services to a consumer; and 

C. establish rates for reimbursement of an attendant providing personal assistance services to 
a consumer and for the compensation of a fiscal intermediary. 


History: Laws 2008, ch. 210, § 5. _ Effective dates. — Laws goal ch. 210, s “4 made the 
e oa act effective July 1, 2003. 


27-13-6. Report. 


Annually by October 1, each 4 ut pvt shall deliver a report to the legislative finance commit- 
tee and the legislative health and human services committee on services provided pursuant to the 
Consumer Direction Act and a comparison of those services and services provided by the depart- 
ment through other means and an evaluation of the effectiveness and consumer satisfaction with 
the respective means of service delivery. 
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History: Laws 2003, ch. 210, § 6. Effective dates, — Laws 2008, ch. 210, § 7 made the 
act effective July 1, 2003. 


27-13-7. Fiscal intermediary; exemptions; workers' compensation. 


A. A fiscal intermediary shall not be subject to vicarious liability as an employer or principal 
for a wrongful act committed by a personal care attendant if the attendant: 

. (1) . is not a current or former employee of the fiscal intermediary; 

(2) has not received training or instruction from the fiscal intermediary with respect to 
providing personal care services to a person with a disability, not including administrative paper 
work; 

(3) has been hired by and received training or instruction from the consumer or the con- 
sumer's authorized representative to provide personal care to the consumer; and 

(4) provides basic assistance with daily living activities that do not require the education, 
certification or training of a licensed health care practitioner. 

B. A fiscal intermediary may identify a personal care attendant as a covered employee with the 
fiscal intermediary's workers' compensation carrier solely to provide workers' compensation cover- 
age in the event of a work-related injury. Nothing in this subsection shall be construed to create an 
employer-employee relationship between the fiscal intermediary and the personal care attendant. 

C. Nothing in this section shall be construed to provide the fiscal intermediary with immunity 
from a claim for a wrongful act committed by the fiscal intermediary or its employees. 

D. As used in this section: 

(1) "consumer" means a person who is eligible for and receives state-funded or -operated 
services based on the person's disabilities; 

(2) "fiscal intermediary" means a provider that furnishes administrative assistance for a 
consumer who selects a consumer-directed, rather than consumer-delegated, personal care pro- 
gram; 

(3) ."personal care attendant" means a person who provides assistance to a consumer with 
activities of daily living, including bathing, dressing, eating, transportation, shopping and similar 
activities; and 

(4) "personal care program" means a state-funded or -operated support program, includ- 
ing medicaid, that provides the services of a personal care attendant for certain persons with a 
disability. : 


History: Laws 2003, ch. 207, § 1; 2007, ch. 46, § 23. The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 
ARTICLE 14 
e e e 
Medicaid False Claims Act 
Sec. + : Sec. 
27-14-1, Short title. 27-14-8, Rights of the parties to qui tam actions. 
27-14-2. Purpose. 27-14-9. Award to qui tam plaintiff 
27-14-3. Definitions. 27-14-10. Certain actions barred. 
27-14-4, False claims against the state; liability for cer- 27-14-11. Department not liable for certain expenses. 
tain acts. 27-14-12. Employee protection. 
27-14-5. Documentary material in possession of state 27-14-18. False claims and reporting procedure, 
agency. 27-14-14. Application of other law. 
27-14-6. Immunity. 27-14-15. Use of funds. 


27-14-7. Civil action for false claims. 


This [act] may be cited as the "Medicaid False Claims Act" . 


History: Laws 2004, ch. 49, § 1. 
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Bracketed material. — The bracketed material was Effective dates. — Laws 2004, ch. 49 contained no ef- 
added by the compiler and is not a part of the law. fective date provision, but, pursuant to N.M. Const., art. 
Cross references. — For the Medicaid Fraud Act, see IV, § 23, was effective May 19, 2004, 90 days after adjourn- 


Chapter 30, Article 44 NMSA 1978. ment of the legislature. 


27-14-2. Purpose. 


The purpose of the Medicaid False Claims Act is to deter persons from causing or assisting to 
cause the state to pay medicaid claims that are false and to provide remedies for obtaining treble 
damages and civil recoveries for the state eg rm is obtained from tHe state by reason of a 
false claim. 


History: Laws 2004, ch. 49, § 2. IV, § 23, waseffective May 19; 2004, 90 “eu after prised. 
Effective dates. — Laws 2004, ch. 49 contained no ef. > ment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


27-14-3. Definitions. 


As used in the Medicaid atts Claims Act: 

A.. "claim" means a written or electronically submitted request for payment of health care ser- 
vices pursuant to the medicaid program; 

B. ‘department, means. the human services department; 

C. "medicaid" means the federal-state program administered by the human services depart- 
ment pursuant to Title 19 or Title 21 of the federal Social Security Act; 

D. "medicaid recipient" means an individual on whose behalf a person claims or receives a 
payment from the medicaid program, regardless of whether the individual was eligible for the 
medicaid program, and 

E. "quitam" means an action brought under a statute that allows a private person to sue for a 
recovery, part of which the state will receive. 


History: Laws 2004, ch. 49, § 3. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant ‘to N.M. Const., art. 


27-14-4. False claims against the state; liability for certain acts. 


A person commits an unlawful act and shall be liable to the state for three times the amount of 
damages that the state sustains as a result of the act if the person: 

A. presents, or causes to be presented, to the state a claim for payment under the medicaid 
program knowing that such claim is false or fraudulent; 

B, presents, or causes to be presented, to the state a claim for payment under the medicaid 
program knowing that the person receiving a medicaid benefit or payment is not authorized or is 
not eligible for a benefit under the medicaid program; 

C. makes, uses or causes to be made or used a record or statement to obtain a false or fraudu- 
lent claim under the medicaid program paid for or approved by the state knowing'such record or: 
statement is false; 

D. conspires to defraud the state by getting a claim allowed or paid under the medicaid pro- 
gram knowing that such claim is false or fraudulent; 

EK. makes, uses or causes to be made or used a record or statement to conceal, avoid or decrease 
an obligation to pay or transmit money or property to the state, relative to the medicaid program, 
knowing that such record or statement is false; 

F. knowingly applies for and receives a benefit or payment on behalf of another person, except 
pursuant to a lawful assignment of benefits, under the medicaid program and converts that ben- 
efit or payment to his own personal use; 

G. knowingly makes a false statement or misrepresentation of material fact concerning the 
conditions or operation of a health care facility in order that the facility may qualify for certifica- 
tion or recertification required by the medicaid program; or 
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H. knowingly makes a claim under the medicaid program for a service or product that was not 
provided. 


History: Laws 2004, ch. 49, § 4. Effective dates. — Laws 2004, ch. 49 contained no ef- 


Cross references, — For the Medicaid Fraud Act, see fective date provision, but, pursuant to N,M. Const., art. 
Chapter 30, Article 44 NMSA 1978. ; IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
; ; j } 


ment of the legislature. 


27-14-5. Documentary material in possession of state agency. 


A. The department shall have access to all documentary materials of persons and medicaid 
recipients to which a state agency has access. Documentary material provided pursuant to this 
subsection is provided to allow investigation of an alleged unlawful act or for use or potential use 
in an administrative or judicial proceeding. 

B._ Except for disclosure to any person under investigation or who is the subject of allegations 
made pursuant to the Medicaid False Claim Act [27-14-1 NMSA 1978] or as ordered by a court for 
good cause shown, the department shall not produce for inspection or copying or otherwise disclose 
the contents of documentary material obtained pursuant to this section to a person other than: 

(1) an authorized employee of the attorney general; 

(2) an agency of this state, the United States or another state; 

(3) a district attorney, city attorney or county attorney of this state; 
(4) the United States attorney general; or : 

(5) astate or federal grand jury. 


History: Laws 2004, ch. 49,85, — . IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-6. Immunity. 


Notwithstanding any other law, a person is not civilly or criminally liable for providing access 
to documentary material pursuant to the Medicaid False Claims Act. [27-14-1 NMSA 1978] to a 
person identified in Subsection B of Section 5 of that act, 


History: Laws 2004, ch. 49, § 6. | IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


27-14-7. Civil action for falne claims. 


A. The department shall diligently investigate suspected violations. If the department. finds 
that a person has violated or is violating the provisions of the Medicaid False Claims Act, the de- 
partment may bring a civil action pursuant to Subsection F of this section. 

B. A private civil action may be brought by an affected person for a violation of the Medicaid 
False Claims Act on behalf of the person bringing suit and for the state. The action shall be brought 
in the name of the state. The action may be dismissed if the court and the department, pursuant to 
Subsection F of this section, give written consent to the dismissal and their reasons for consenting. 

C. For private civil actions, a copy of the complaint and written disclosure of substantially 
all material evidence and information the person possesses shall be served on the department. 
The complaint shall be filed in writing and shall remain under seal for at least sixty days. The 
complaint shall not be served on the defendant until the expiration of sixty days or any exten- 
sion approved. Within sixty days after receiving a copy of the complaint, the department shall 
conduct an investigation of the factual allegations and legal contentions made in the complaint, 
shall make a written determination of whether there is substantial evidence that a violation has 
occurred and shall provide the person against which a complaint has been made with a copy of the 
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determination. If the department determines that there is not substantial evidence that a viola- 
tion has occurred, the complaint shall be dismissed. 

D. The department may, for good cause shown, move the court for extensions of time during 
which the complaint remains under seal. Any such motion may be supported by affidavits or other 
submissions in camera. The defendant shall not be required to respond to a complaint filed pursu- 
ant to this section until twenty days after the complaint is unsealed and served to the defendant. 
The complaint shall be deemed unsealed at the expiration of the sixty-day period in the absence of 
a court-approved extension. 

E. Before the expiration of the sixty-day period or any extensions obtained, the department, 
pursuant to Subsection F of this section, shall: 

(1) proceed with the action, in which case the action shall be conducted by the department; 
or 

(2) notify the court and the person who brought the action that it declines to take over the 
action, in which case the person bringing the action shall have the right to conduct the action if the 
department determined that there is substantial evidence that a violation of the Medicaid False 
Claims Act has occurred. 

F. The department shall notify the attorney general prior to filing a civil action pursuant to the 
Medicaid False Claims Act and shall not proceed with the action except with the written approval 
of the attorney general. The attorney general shall, within twenty working days from the notifica- 
tion by the department, notify the department whether it may proceed with the civil action. Fail- 
ure by the attorney general to notify the department of its determination within the specified time 
period shall be construed as consent to proceed. The department shall, after filing the civil action, 
notify the attorney general of any proposed dismissal or settlement and the department shall not 
proceed with the dismissal or settlement except with the written approval of the attorney general. 


History: Laws 2004, ch. 49, § 7. IV, § 23, was effective May 19, 2004, 90 days after adjourn: 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-8. Rights of the parties to qui tam actions. 


A. Ifthe department proceeds with the action, it shall have the’ exclusive responsibility for 
prosecuting the action and shall not be bound by an act of the person bringing the action. The per- 
son bringing the action shall have the right to continue as a nominal party to the action and shall 
not have the right to participate in the litigation except as a witness. 

B. The department may dismiss the action, pursuant to Subsection F of Section 7 of the Medic- 
aid False Claims Act [27-14-7 NMSA 1978], notwithstanding the objections of the person bringing 
the action if the person has been notified by the department of the filing of the motion and the 
court has provided the person with an opportunity for a hearing on the motion. 

C. The department may settle the action with the defendant, pursuant to Subsection F of Sec- 
tion 7 of the Medicaid False Claims Act, notwithstanding the objections of the person bringing the 
action if the court determines, after the hearing, that the proposed settlement is fair, adequate and 
reasonable under all the circumstances. Upon a showing of good cause, such hearing may be held 
in camera. . 

D. If the state elects not to proceed with the action, the person bringing the action shall have 
the right to conduct the action. If the department requests, it shall be served with copies of the 
pleadings filed in the action and shall be supplied with copies of all deposition transcripts at the 
department's expense. When a person proceeds with the action, the court, without limiting the sta- 
tus and rights of the person bringing the action, may allow the department to intervene at a later 
date upon a showing of good cause. | 

K. Whether or not the department proceeds with the action, upon a showing by the department 
that certain actions of discovery by the person bringing the action would interfere with the depart- 
ment's investigation or prosecution of a civil matter arising out of the same facts, the court may stay 
such discovery for a period not to exceed sixty days. Such a showing shall be conducted in camera. 
The court may extend the sixty-day period upon a further showing in camera that the department 
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has pursued the civil investigation or proceedings with reasonable diligence and any proposed dis- 
covery in the civil action will interfere with the ongoing civil investigation or proceedings. 


History: Laws 2004, ch. 49, § 8. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates, — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-9. Award to qui tam plaintiff. 


A. Ifthe department proceeds with an action brought by a person pursuant to the Medicaid 
False Claims Act, the person shall, subject to the limitations in this subsection, receive at least 
fifteen percent but not more than twenty-five percent of the proceeds of the action or settlement of 
the claim, depending upon the extent to which the person substantially contributed to the prosecu- 
tion of the action. Where the action is one that the court finds to be based primarily on disclosures 
of specific information other than information provided by the party bringing the action relating to 
allegations or transactions in a criminal, civil or administrative hearing or from the news media, 
the court shall award a sum as it considers appropriate; provided that the sum does not exceed ten 
percent of the proceeds and takes into account the significance of the information and the role of 
the person bringing the action in advancing the case to litigation. A payment to a person pursuant 
to this subsection shall be made from the proceeds. The person shall also receive an amount for 
reasonable expenses that the court finds to have been necessarily incurred, plus reasonable at- 
torney fees and costs. In determining the amount of reasonable attorney fees and costs, the court 
shall consider whether such fees and costs were necessary to the prosecution of the action, were 
incurred for activities that were duplicative of the activities of the department in prosecuting the 
case or were repetitious, irrelevant or for purposes of harassment or caused the defendant undue 
burden or unnecessary expense. All such expenses, fees and costs shall be awarded against the 
defendant. 

B. Ifthe department does not proceed with an action pursuant to the Medicaid False Claims 
Act, the person bringing the action or settling the claim shall receive an amount that the court 
decides is reasonable for collecting the civil recovery and damages recoverable by the state. The 
amount shall be not less than twenty-five percent and not more than thirty percent of the proceeds 
of the action or settlement and shall be paid out of such proceeds. The person shall also receive an 
amount for reasonable expenses that the court finds to have been necessarily incurred, plus rea- 
sonable attorney fees and costs. In determining the amount of reasonable attorney fees and costs, 
the court shall consider whether such fees and costs were necessary to the prosecution of the ac- 
tion, were incurred for activities, which were repetitious, irrelevant or for purposes of harassment 
or caused the defendant undue burden or unnecessary expense. All such expenses, fees and costs 
shall be awarded against the defendant. 

C.. Whether or not the department proceeds with the action, if the court finds that the ac- 
tion was brought by a person who planned and initiated the violation upon which the action was 
brought, then the court may, to the extent the court considers appropriate, reduce the share of the 
proceeds of the action that the party would otherwise receive pursuant to Subsection A or B of 
this section, taking into account the role of that person in advancing the case to litigation and any 
relevant circumstances pertaining to the violation. If the person bringing the action is convicted of 
criminal conduct arising from the person's role in the violation of the Medicaid False Claims Act, 
that person shall be dismissed from the civil action and shall not receive any share of the proceeds 
of the action. Such dismissal shall not prejudice the right of the state to continue the action rep- 
resented by the department. If the department does not proceed with the action and the person 
bringing the action conducts the action, the court may award to the defendant its reasonable at- 
torney fees and costs if the defendant prevails in the action and the court finds that the claim of 
the party bringing the action was: 

(1) filed for an improper purpose; 

(2) not warranted by existing law or by a nonfrivolous argument for the extension, modifi- 
cation or reversal of existing law or the establishment of new law; or . 

(3) was based on allegations or factual contentions not supported. 
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History: Laws 2004, ch. 49, § 9. IV, $23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no > ef ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


27-14- 10. Certain activins barred: 


A. A court shall not have jurisdiction of an action brought pursuant to the Medicaid False 
Claims Act against a department official if the action is substantially based on evidence or infor- 
mation known to the department when the action was brought. 

_ B. A person shall not bring-an action pursuant to the Medicaid False Claims Act that is sub- 
stantially based upon allegations or transactions that are the subject of a civil suit or an adminis- 
trative proceeding in which the department isialready a party. 

C. A court shall not:have jurisdiction over an action pursuant to the Medicaid: False Claims 
Act substantially based upon the public disclosure of allegations or actions in a criminal, civil or 
administrative hearing or from the news media, unless the action is brought by the department 
or the person bringing the action is anioriginal source.of the information. For the purposes of this 
subsection, "original source" means the person bringing suit that has independent knowledge, 
including knowledge based on the person's own investigation of the defendant's conduct, of the 
information on which the allegations are based:and has voluntarily provided or verified the in- 
formation on which the allegations are based or has voluntarily provided the information to the 
department before filing an action pursuant to this section that is based on the information. 


History: Laws 2004, ch. 49, § 10, IV, § 23, was effective May 1: 19, 2004, 90 days after adjourn- 
Effective dates, — Laws 2004, ch, 49 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-11. Department not liable for certain expenses. ! 


The department shall not be liable for expenses that a person incurs.in bringing an action pur- 
suant to the Medicaid False Claims Act. ) 


History: Laws 2004, ch. 49, § 11. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant’ to N.M. Const:., art. 


27-14-12, Employee protection. 


Any employee who is discharged, demoted, suspended, threatened, harassed or otherwise dis- 
criminated against in the terms and conditions of employment by the employer because of lawful 
acts done by the employee on behalf of the employée or others in disclosing information to the 
department or in furthering a false claims action pursuant to the Medicaid False Claims Act, in- 
cluding investigation for, initiation of, testimony for or assistance in an action filed or to be filed 
pursuant to that act, shall be entitled to all relief necessary to make the employee whole. Such 
relief shall include reinstatement with the same seniority status that the employee would have 
had but for the discrimination, two times the amount of back pay, interest on the back pay and 
compensation for any special damages sustained as a result of the discrimination, including litiga- 
tion costs and reasonable attorney fees. An employee may bring an action f in the appropriate court 
of the state for the relief provided i in this subsection. . 


History: Laws 2004, ch. 49, § 12. IV, § 23, was effective May 19, 2004, 90 days after en 
. Effective dates. — Laws 2004; ch: 49 contained no ef: ‘+ ment of the legislature. ~ 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-18. False claims and reporting procedure. 
A: Acivil action shall be broughtwithin the limitations set forth in Beotidn 3741: 4 NMSA 1978. 
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B. In any action brought pursuant to the Medicaid False Claims Act, the department or the 
person bringing the action shall be required to prove all essential elements of the cause of action, 
including damages, by a preponderance of the evidence. 

C. Notwithstanding any other provision of law, a final judgment rendered in favor of the de- 
partment in any criminal proceeding charging fraud or false statements, whether upon a verdict 
after trial or upon a plea of guilty, shall preclude the defendant from denying the essential ele- 
ments of the offense in any action that involves the same transaction as in the criminal proceeding 
and that is brought pursuant to the Medicaid False Claims Act. 


History: Laws 2004, ch. 49, § 13. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-14. Application of other law. 


The application of a civil remedy pursuant to this law does not preclude the application of other 
laws, statutes or regulatory remedy, except that a person may not be liable for a civil remedy pur- 
suant to the Medicaid False Claims Act and civil damages or recovery pursuant to the Medicaid 
Fraud Act [30-44-11 NMSA 1978] if the civil remedy and the civil damages or recoveries are as- 
sessed for the same conduct by another government agency. - 


History: Laws 2004, ch. 49, § 14. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


27-14-15. Use of funds. 


A. Damages collected pursuant to the Medicaid False Claims Act on behalf of the state shall be 
remitted to the state treasurer for deposit in the general fund to be used for the state's medicaid 
program. ' 

B. Penalties, legal fees or costs of investigation recovered pursuant to the Medicaid False 
Claims Act on behalf of the state shall be remitted to the state treasurer for deposit in the general 
fund to be used for the state's medicaid program. 

C. Pursuant to Subsection C of Section 30-44-8 NMSA 1978, penalties recovered pursuant to 
the Medicaid False Claims Act on behalf of the state may be claimed by the attorney general pur- 
suant to procedures established by the department and the attorney general. 


History: Laws 2004, ch, 49, § 15. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 49 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
Money Follows the Person in New Mexico 
Sec. Sec. 
27-15-1. Short title, 27-15-4. Information. 
27-15-2. Definition. 27-15-5. Quality improvement. 


27-15-38. Community-based living; choice of options. 


27-15-1. Short title. 


This act [27-15-1 to 27-15-5 NMSA 1978] may be cited as the "Money Follows the Person in New 
Mexico Act". 


History: Laws 2006, ch. 112, § 1. 
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27-15-2 PUBLIC ASSISTANCE 27-15-5 


Effective dates. — Laws 2006, ch. 112 contained no TV, § 23, was effective May 17, 2006, 90 days after adjourn- 
effective date provision, but, pursuant to N.M, Const., art. ment of the legislature. 


27-15-2. Definition. 


As used in the Money Follows the Person in New Mexico Act, "department means the aging and 
long-term services department, [9-23-4 NMSA 1978]. 


History: Laws 2006, ch. 112, § 2. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 112 contained no ment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


27-15-3. Community-based living; choice of options. 


An elderly or disabled individual who is identified and assessed as eligible for community-based 
living shall be allowed to choose, from among all service options available, the type of service that 
best meets that individual's needs. The individual's medical assistance funds shall be made avail- 
able for the individual for the service option the individual selects, not to exceed the cost of the 
service. The department shall apply for federal approval as necessary, and upon federal approval, 
implement this section under existing or future federal legislation. 


History: Laws 2006, ch. 112, § 3. IV, § 23, was effective May 17, 2006, 90 awe after edjoum- 
Effective dates. — Laws 2006, ch. 112. contained no ment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


27-15-4. Information. 


The department shall identify and provide adequate information.to.a medicaid-eligible indi- 
vidual residing in anursing home and, if appropriate, the individual's representative, of the oppor-, 
tunity for the individual to receive community-based services and support pursuant to the Money 
Follows the Person in New Mexico Act. ) 


t 


History: Laws 2006, ch. 112, § 4. Effective dates, — Laws 2006, ch. 112 contained no 


Cross references. — For medicaid assistance pro- effective date provision, but, pursuant to N.M. Const., art. 


grams, see 27-2-12.2 to 27-2-12.12 NMSA 1978. IV, § 23, was effective May 17, 2006, 90 days after adjourn: 
rf ment of the legislature. 


27-15-5. Quality improvement. 


The department shall develop and implement a quality improvement system of performance in- 
dicators and outcome measures to evaluate the level and effectiveness of participation of individu- 
als who are eligible for community-based: services and to ensure that the services and support that 
an individual receives pursuant to the Money Follows the Person in New Mexico Act are adequate. 


History: Laws 2006, ch. 112, § 5. © art. IV, § 23, was effective May 17, 2006, 90 days after ad- 
Effective dates. — Laws 2006, ch. 112 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
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CHAPTER 28 
Human Rights 


Art. 
1. Human Rights, 28-1-1 to 28-1-15 
2. Criminal Offender Employment, 28-2-1 to 28-2- 6 | 
3. Commission on the Status of Women, 28-3-1 to 28-3-11 
4, Aging and Long-term Services, 28-4-1 to 28-4-9 
5. Committee'on Children and Youth, Repealed 
6. Age of Majority, 28-6-1 to 28-6-8 
7, Blind and Disabled Persons, 28-7-1 to 28-7-23 
8. Identifying Devices and Cards for Disabled Persons, 28-8-1 to 28-8-7 
9. Employment of Blind Persons, Recompiled 
10.. Concerns and Employment of the Disabled, 28-10-1 to 28-10-12 
10A. Human Immunodeficiency Virus Tests as Condition of Employment, 28-10A-1 
11. Service Animal, 28-11-1 to 28-11-6 
11A, Telecommunication Devices for the Deaf, 28-11A-1 to 28-11A-3 
11B. Commission for Deaf and Hard-of-Hearing Persons, 28-11B-1 to 28-11B-4 
11C, Deaf and Hard-of-Hearing tied s Educational Bill of Rights, 28-11C-1 to 
28-11C-3 
12. Indian Affairs, Repealed 
13. Veterans' Services, Repealed | | 
13A. Veterans’ Special Recreation and Museum Privileges, 28-13A-1 
14, Aid'to Children of Deceased Military and State Police Personnel, 28-14-1 to 28- 14.4 
‘15. Reemployment of Persons in Armed Forces, 28-15-1 to 28-15-3 
16. Developmental Disabilities Community Services, 28-16-1 to 28-16-18 
16A. Developmental Disabilities, 28-16A-1 to 28-16A-20 
16B. Office of Guardianship, 28-16B-1 to 28-16B-7 
16C. Special Education Ombud, 28-16C-1 to 28-16C-11 
17, Long-Term Care Ombudsman, 28-17-1 to 28-17-19 
18. Education of the Handicapped, Repealed 
19. Martin Luther King, Jr. Commission, 28-19-1 to 28-19-4 
20. Nursing Mothers, 28-20-1 to 28-20-2 
21. African American Affairs, 28-21-1 to 28-21-4 | 
22. Religious Freedom Restoration, 28-22-1 to 28-22-5 
23. Fair Pay for Women, 28-23-1 to 28-23-6 
24. Gender-Free Restrooms, 28-24-1 to 28-24-3 


ARTICLE 1 
Human Rights 
Sec. Sec. 
28-1-1. Short title. © 28-1-8. Repealed. 
28-1-2. Definitions. . 28-1-9. Exemptions. 
28-1-3: Human rights commission. 28-1-10. Grievance procedure. 
28-1-4. Powers and duties. 28-1-11. Hearing procedures. 
28-1-5. Procedures for adopting regulations, ~ 28-1-12. Enforcement. 
28-1-6. Validity of regulation; judicial review. 28-1-13. Appeal.’ 
28-1-7. Unlawful discriminatory practice. 28-1-14. Posting of law and information. 
28-1-7.1. Prohibiting discrimination against seniors in 28-1-15: Repealed. 
certain volunteer service. 
28-1-7.2.. Quotas prohibited. 
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28-1-1 


28-1-1. Short title. 


HUMAN RIGHTS 


28-1-1 


Chapter 28, Article 1 NMSA 1978 may be cited as the "Human Rights Act". 


History: 1953 Comp., § 4-33-1, enacted by eiah be 
1969, ch. 196, § 1; 2000, ch. 4, § 1. 

Cross references. — For commission on status of 
women, see 28-3-1 NMSA 1978. 

For sex discrimination prohibited, see N.M. Const., art. 
II, § 18. 

For Uniform Owner-Resident Relations Act, see 47-8-1 
NMSA 1978, 

The 2000 amendment, effective February 15, 2000, 
substituted "Chapter 28, Article 1 NMSA 1978" for "this 
act", 


ANNOTATIONS 


Human Rights Act protects against discrimina- 


- claimant alleges she was discharged from her employment 


because she earlier sought relief against her employer 
under the New Mexico Human Rights Act. Gandy v. Wal- 
Mart Stores, Inc., 1994-NMSC-040, 117 N.M. 441, 872 P.2d 
859; EEOC v. MTS Corp., 937 F. Supp. 1503 (D.N.M. 1996), 

Employer's burden of proof in sex discrimination 
and wrongful discharge cases, — In a sex discrimina- 
tion case, as with damages recoverable in cases of wrong- 
ful discharge, the employer has the burden of proving the 
employee,did not exercise reasonable diligence in mitigat- 
ing lost earnings, It is for the.jury to.decide, under the 
facts of each case, whether seeking formal education rep- 


“resents care or diligence to minimize damages. Montoya v. 


tory treatment, not against general claims of employer © 


unfairness, Juneau v. Intel Corp., 2006-NMSC-002, 139 
N.M. 12, 127 P.3d 548, 

Evidence of discrimination. — In an action ete on 
a claim of racial discrimination, racist statements made 
by defendant that were not directed at plaintiff and that 
did not purport. to describe her did not constitute direct 
evidence of racial discrimination. Perry v. Woodward, 199 
F.3d 1126 (10th Cir. 1999). 

Punitive damages in civil rights action. — Where 
plaintiff sued state hospital in state court alleging that 
employees of the hospital had retaliated against plaintiff 
for filing a human rights commission claim; plaintiff did 
not sue any individual employees in the state court action; 
plaintiff obtained an award for compensatory damages 


in state court; and plaintiff.sued individual employees | 


of the hospital in federal court for violation of plaintiff's 
civil rights for retaliating against plaintiff, plaintiff was 
not barred from suing individual employees for retalia- 
tion and recovering punitive damages, because different 
rules governed the measure of damages in the state action 
and in the federal action. Gonzales v. Hernandez, 175 F.3d 
1202 (10th Cir, 1999). 

Notice requirement where federal court action. 
— Failure to give notice to New Mexico human rights 
commission before bringing action in federal court bars 
recovery in federal court. Harris v. Ericson, 457 F.2d 765 
(10th Cir. 1972). 

Human Rights Act inapplicable on federal en- 
clave. — Congress has exclusive authority over federal 
enclaves, and therefore plaintiffs' claims were barred by 
the federal enclave doctrine, where plaintiffs, employees 
of Sandia corporation (Sandia labs) located on Kirtland air 
force base, brought state-law employment discrimination 
claims against Sandia labs, a federally funded research 
and development contractor operating under contract for 
the department of energy. Kennicott v. Sandia Corp., 314 
F.\Supp.3d 1142 (D.N.M. 2018) 

Judicial review of discrimination claims. — 
Court's failure to explicitly apply framework for analyz- 
ing employment discrimination suits set forth in McDon- 
nell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 
36 L. Ed. 2d 668 (1973) and adopted by the New Mexico 
Supreme Court in Smith v. FDC Corp., 1990-NMSC-020, 
109 N.M. 514, 787 P.2d 438, was not error where the 
court's findings were consistent with a proper applica- 
tion of the McDonnell Douglas/Smith framework and 
the record contained substantial evidence to support the 
court's finding that the employer.did not perceive the em- 
ployee to be handicapped. Martinez v. Yellow Freight Sys., 
1992-NMSC-015, 113 N.M. 366, 826 P.2d 962. 

Retaliatory discharge. — A common-law tort ac- 
tion for retaliatory discharge may be brought when the 
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Super Save Warehouse Foods, 1991-NMSC-003, 111 N.M. 
212, 804 P.2d 403, 

Availability of equal protection claim. — The law 
in New Mexico is unsettled as to whether a claim of dis- 
crimination in employment that is asserted under this act 
can also be maintained under the equal protection clause 
of the New Mexico constitution. Roybal v. City of Albu- 
querque, 658 F. Supp. 102 (D.N.M.'1986). ° 

New Mexico created state remedy for age ‘dis- 
crimination through the New Mexico Human Rights Act 
that affords victims back wages and other monetary relief. 
Gill v. Public Employees Ret. Bd., 2004-NMSC- 016, 135 
N.M. 472, 90 P.3d.491,; 

Age and disability claims must be pursued un- 
der administrative procedures available in the New 
Mexico Human Rights Act and do not lie in common-law 
tort. Gormley v. Coca-Cola, Enter, 2004-NMCA-021,, 135 
N.M.128, 85 P.3d 252, aff'd, 2005-NMSC- 003, 137 N.M. 
192, 109 P.3d 280. 

Effect on municipalities: — The passage of the 1969 
"Human Rights Act" does not remove. the authority mu- 
nicipalities already possess in the realm of human rights. 
Whatever ordinance is passed cannot lower or be inconsis- 
tent with the state standards that have been set for hu- 
man rights in this article. 1971 Op. Att'y Gen. No. 71-64. 

Law reviews. — For note. and comment, "For This 
Right There is a Remedy: New Mexico Supreme Court's 
Application of Ex Parte Young to Allow Suits Against the 
State in Gill v. Public Employees Retirement Board", see 
35 N.M.L. Rev, 501 (2005). 

For article, "Reticent Revolution: Prospects For Damage 
Suites Under New Mexico Bill of Rights," see 25 N.M.L. 
Rev. 173 (1995). 

For student article, "The Sexual Harassment Claim 
Quandary: Workers' Compensation as an Inadequate and 
Unavailable Remedy: Cox v. Chino Mines/Phelps Dodge", 
see 24 N.M.L. Rev. 565 (1994). 

For comment, "Public Accommodations in New Mexico: 
The Right to Refuse Service for Reasons Other Than Race 
or Religion," see 10 Nat. Resources J, 635 (1970). 

_ For article, "Age Discrimination in Employment: A 
Comparison of the Federal and State Laws and Remedies 
in New Mexico," see 7 N.M.L. Rev, 51 (1976-77). 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims; The Tenth 
Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985), 

For article, "The Tort of ‘Outrageous Conduct' In New 
Mexico: Intentional Infliction of Emotional Harm Without 
Physical Injury," see 19 N.M.L. Rev. 425 (1989). 

For note, "Claiming Employment Discrimination in 
New Mexico Under State and Federal Law," see 21 N.M.L, 
Rev. 415.(1991). 

For article, "Reticent Revolution: Prospects for Damage 
Suits Under the New Mexico Bill of Rights," see 25 N.M.L. 
Rev. 173 (1995). 
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28-1-2 HUMAN RIGHTS 28-1-2 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Appli- Application of Age Discrimination in Employment Act 
cation of state ‘law to sex discrimination in employment, (29 USCS § 621 et seq.) to religious institutions, 136 A.L.R. 
87 A.L.R.3d 93. Fed. 487. 

In-house counsel's right to maintain action for wrongful Punitive damages in actions for violations of Title VII of 
discharge, 16 A.L.R.5th 239. the Civil Rights Act of 1964 (42 USCA § 1981a; 42 USCA § 

Pre-emption of wrongful discharge cause of action by 2000e et seq.), 150 A.L.R. Fed. 601. 
civil rights laws, 21 A.L.R.5th 1. Actions brought under 42 U.S.C.A. §§ 1981-1988 for racial 

Excessiveness or adequacy of damages for wrong- discrimination - supreme court cases, 164 A.L.R. Fed. 483. 
ful termination of at-will employee under state law, 86 
A.L.R.5th 397, 


Standing of state, local government, or agency thereof 
to bring suit under Civil Rights Act of 1871 (42 USCS § 
1983), 106 A.L.R. Fed. 586. 


28-1-2. Definitions. 


As used in the Human Rights Act: 

A. "person" means one or more individuals, a partnership, association, organization, corpora- 
tion, joint venture, legal representative, trustees, receivers or the state and all of its political sub- 
divisions; 

B. "employer" means any person employing four or more persons and any person acting for an 
employer; 

C. "commission" means the human rights commission; 

D. "director" or "bureau" means the human rights bureau of the labor relations division of the 
workforce solutions department; 

EK. "employee" means any person in the employ of an employer or an applicant for employment; 

F. "labor organization" means any organization that exists for the purpose in whole or in part 
of collective bargaining or of dealing with employers concerning grievances, terms or conditions of 
employment or of other mutual aid or protection in connection with employment; 

G. . "employment agency" means any person regularly undertaking with or without POT AUse: 
tion to pees opportunities to work or to procure, recruit or refer employees; 

_,H. “public accommodation" means any establishment that provides or offers its services, facili 
ties, accommodations or goods to the public, but does not include a bona fide private club or other 
place or establishment that is by its nature and use distinctly private; 

I. "housing accommodation" means any building or portion of a building that is constructed 
or to be constructed, which.is used or intended for use as the résidence or sleeping place of any 
individual; 

J. "real property" means lands, leaseholds or commercial or industrial buildings, whether con- 
structed or to be constructed, offered for sale or rent, and any land rented or leased for the use, 
parking or storage of house trailers; 

K. "secretary" means the secretary of workforce Lafaticas 

L. "unlawful discriminatory practices" means those unlawful practices and acts specified in 
Section 28-1-7 NMSA 1978; : 

M. "physical or mental handicap" means a physical or mental impairment that substantially 
limits one or more of a person's major life activities. A person is also considered to be physically or 
mentally handicapped if the person has a record of a physical or mental handicap or is regarded as 
having a physical or mental handicap; 

N.. "major life activities’ means functions such as caring for one's self, performing manual 
tasks, walking, seeing, hearing, speaking, breathing, learning and working; 

O. "applicant for employment’ means a person applying for a position as an employee; 

P. "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether actual or 
perceived; 

Q. “gender identity" means a person's self-perception, or perception of that person by another, 
of the person's identity as a male or female based upon the person's appearance, behavior or physi- 
cal characteristics that are in accord with or opposed to the person's physical anatomy, chromo- 
somal sex or sex at birth; 
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28-1-2 HUMAN RIGHTS 28-1-2 


R. "reasonable accommodation" means modification or adaptation of the work environment, 
work schedule, work rules or job responsibilities, and reached through good faith efforts to explore 
less restrictive or less expensive alternatives to enable an employee to perform the essential fate 
tions of the job and that does not impose an undue hardship on the employer; 

S. “undue hardship" means an accommodation requiring significant difficulty or expense when 
considered in light of the following factors: — 

(1) the nature and cost of the accommodation; ; 

(2) the financial resources of the employer involved in the PrOvasion of the oan ac- 
commodation; 

(8) the number of persons the employer employs; 

(4) the effect of the accommodation on expenses and resources; 

(5) the impact of the accommodation otherwise upon the employer's 8 business; 

(6) the overall financial resources of the employer; 

(7) the overall size of the business of an employer with respect to the number, is a 
location of its facilities; 

(8) the type of operation of the employer, including the composition, structure and fune- 
tions of the workforce of the employer; or 

(9) the geographic separateness or administrative or fiscal relationship to the employer of 
the employer's facilities; 

T. "cultural or religious headdresses" includes hijabs, head wraps or other headdresses used as 
part of an individual's personal cultural or religious beliefs; | 

U. "protective hairstyles" includes such hairstyles as braids, locs, twists, tight coils or curls, 
cornrows, bantu knots, afros, weaves, wigs or head wraps; and 

V. "race" includes traits historically associated with race, including hair texture, length of hair, 
protective hairstyles or cultural or religious headdresses. 


: 


History: 1953 Comp., § 4-33-2, enacted by Laws and plaintiff did not participate in selective advertis- 
1969, ch. 196, § 2; 1973, ch, 155, § 1; 1988, ch. 241, § 1; ing, such as telephone solicitation, or in any way seek 
1987, ch. 76, § 1; 1987, ch, 342, § 16; 1993, ch. 268, § 1; to target a select group of people through its adver- 
20038, ch. 383, § 1; 2007, ch. 200, § 17; 2020, ch. 49, § 1; tisements, plaintiff constituted a public accommo- 
2021, ch. 19, § 3; 2021, ch. 37,§ 3. dation under the Human Rights Act, Section 28-1-1 

The 2021 ‘amendment, effective July 1, 2021, defined ‘NMSA 1978 et seq. Elane Photography, LLC v. Wil- 
"cultural or religious headdresses", "protective hairstyles", lock, 2012-NMCA-086, 284 P.3d 428, cert. granted, 
and "race" as used in the Human Rights Act; added new 2012-NMCERT-008. 

Subsections T through V, University of New Mexico is not a "public accom- 

Laws 2021, ch. 19, § 3 and Laws 2021; ch. 37, § 3, both modation" within the meaning of the New Mexico Hu- 
effective July 1, 2021, enacted identical amendments to man Rights Act, and is not subject to the jurisdiction of 
this section. The section was set out as amended by Laws the human rights commission in the instance of a nurs- 
2021, ch. 37, § 3, See 12-1-8 NMSA 1978. ~ ing student's complaint of racial discrimination. Human 

The 2020 amendment, effective May 20, 2020, défined Rights Comm'n v. Board of Regents, 1981-NMSC- 026, 95 
"reasonable accommodation" and "undue hardship" as N.M. 576, 624 P.2d 518, 
used in the Human Rights Act, and added Subsections R Meaning of "places of accommodation" i in former 
and S. ‘Jaw. — Single dwellings, duplexes and apartment build- 

The 2007 amendment, effective July 1, 2007, de- . ings, being in their nature ‘distinctly private, were not 
fined "bureau" as the human rights bureau of the labor "places of accommodation" as defined in the Civil Rights 
relations division of the workforce solutions depart- Act, 49-8-1 to 49-8-7, 1953 Comp. (now repealed), and con- 
ment and "secretary" as the RetE ry, of workforce so- sequently the restrictions against discrimination did not 
lutions. apply thereto, 1963-64 Op, Att'y Gen. No. 63- 150 pure 

The 2003 amendment, offedtive July 1, 2003, in Sub- _ rendered under prior law), 
section M, substituted "a person's" for "an individual's i Law reviews. — For note and comment, "New Tort 
preceding "major life activities", substituted "A person" Rules Unmarried Partners: The Enhanced Potential for 
for'"An individual" preceding "is also considered"; and Successful Loss of Consortium and NIED Claims by Same 
added Subsections PandQ, .,. . Sex,Partners in New Mexico After Lozoya", see 34 N.M.L. 

The 1993 amendment, effective June 18, 1993, die Rev. 461 (2004). 
stituted "labor department" for Bie popes) of labor" i For comment, "Public Accommodations in New Mexico: 
Subsection D, The Right to Refuse Service for Reasons Other Than Race 


or Religion," see 10 Nat. Resources J, 635 (1970). 


ANNOTATIONS For article, "Age Discrimination in Employment: A 
Commercial photography business was a pub- Comparison of the Federal and State Laws and Remedies 
lic abbdth notation: = Where plaintiff offered riha. in New Mexico," see 7 N.M.L. Rev. 51 (1976-77). 
tography services to the public on a commercial basis ) For note, "Human Rights Commission v. Board of Re- 
and solicited customers by offering its services to the gents: Should a University be Considered a Public Accom- 
public at large through its website, advertisements modation Under the New Mexico Human Rights Act"? see 
on multiple search engines, and in the Yellow Pages; 12 N.M.L. Rey, 541 (1982). 
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28-1-3 HUMAN RIGHTS 28-1-4 


Am, Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes private club or association not otherwise open 
to public that is exempt from state civil rights statute, 83 
A.L.R.5th 467. , 

Meaning of term "employer" as defined in § 701(b) of Ti- 
tle VII of Civil Rights Act of 1964, as amended (42 USCS § 
2000e(b)), 69 A.L.R. Fed. 191. 


Who is "employer" within meaning of Age Discrimina- 
tion in Employment Act of 1967 (29 USCS § 621 et seq.), 
137 A.L.R. Fed. 551. 

What constitutes religious harassment in employment 
in violation of Title VII; of Civil Rights Act of 1964 (42 
USCA § 2000e et seq.), 149 A.L.R. Fed. 405. 

What constitutes reverse or majority race or national 


origin discrimination violative of federal constitution or 
statutes - nonemployment cases, 152 A.L.R, Fed. 1 


28-1-3. Human rights commission. 


A. There is created the "human rights commission" consisting of eleven members appointed by 
the governor with the advice and consent of the senate. Not more than six of the members shall be 
of the same political party. Not more than one member may be appointed from any one county. The 
governor shall designate a member to serve as chairman. The commission shall designate one of 
its members as vice chairman to preside in the absence or incapacity of the chairman. 

B. The term of office of each member of the commission is for four years; however, of the com- 
missioners first appointed, one shall be appointed for a term ending December 31, 1969, one for 
a term ending December 31, 1970, one for a term ending December 31, 1971 and two for terms 
ending December 31, 1972; provided, the two additional members added pursuant to this 1975 
amendment shall be initially appointed for staggered terms of two and three years respectively so 
that one term ends on December 31, 1977 and one ends on December 31, 1978. The four additional 
commissioners added pursuant to this 1991 amendment shall be appointed for staggered terms; 
two shall be appointed for terms ending December 31, 1992; and two shall be appointed for terms 
ending December 31, 1993. 

C. Any member chosen to fill a vacancy occurring otherwise than by expiration of term shall be 
appointed for the remainder of the unexpired term. Six members of the commission constitute a 
quorum to conduct business. Vacancies on the commission shall not impair the right of the remain- 
ing members to exercise the powers of the commission. 

D. Each member of the commission shall be reimbursed, as provided in the Per Diem and Mile- 
age Act [10-8-1 to 10-8-8 NMSA 1978], during the performance of official duties and shall receive 
no other compensation, perquisite or allowance. 


History: 1953 Comp., § 4-33-3, enacted by Laws 
1969, ch, 196, § 3; 1975, ch. 124, § 1; 1987, ch. 342, § 17; 
1991, ch, 104, § 1. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, substituted "eleven members" for "seven mem- 
bers" in the first sentence and "six of the members" for 


"four of the members" in the second sentence; added the . 


second sentence in Subsection B; and, in Subsection C, 
substituted "the remainder of the unexpired term" for "the 


ANNOTATIONS 


Law reviews. — For article, "Age Discrimination in 
Employment: A Comparison of the Federal and State 
Laws and Remedies in New Mexico," see 7 N.M. L. Rey. 
51 (1976-77). 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims: The Tenth 


Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985). 


unexpired term of the member whom he is to succeed" at 
the end of the first sentence and "Six members" for "Four 
members" at the beginning of the second sentence. 


28-1-4. Powers and duties. 


A. The commission may: 

(1) hear complaints and issue orders, including cease and desist orders concerning alleged 
unlawful discriminatory practice; 

(2) hold hearings, subpoena witnesses and compel their attendance, administer oaths, 
take the testimony of any person under oath, order depositions and require the production for 
examination of any books, records, correspondence, documents and other evidence relating to any 
matter under investigation or in question before the commission. Contumacy or refusal to obey a 
subpoena issued pursuant to this section constitutes contempt punishable by the district court of 
the judicial district in which the witness may be found. No individual shall be excused from at- 
tending and testifying or from producing evidence in obedience to a subpoena issued pursuant to 
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this section on the grounds that the testimony or evidence required of him may tend to incrimi- 
nate him or subject him to a penalty or a forfeiture. However, no individual shall be prosecuted or 
subjected to any penalty or forfeiture concerning any matter for which he is compelled to testify 
or give evidence after having claimed his right against self-incrimination. Nevertheless, the indi- 
vidual so testifying shall not be exempt from. -prosecution and punishment for perjury committed 
while testifying. 

B. The division may: 

(1) receive and investigate complaints of alleged unlawful discriminatory practice; 

(2) seek to eliminate discrimination through conciliation and persuasion by voluntary con- 
ferences with interested parties; 

(3) recommend application by the director to a district court in the county where the vio- 
lating party resides for specific performance of any conciliation agreement, or for enforcement of 
any order issued by the commission; 

(4). endeavor to eliminate prejudice and to further good will, The ry Sete in preety 
with the state department of public education and local boards of education shall encourage an 
educational program for all residents of the state, calculated to eliminate prejudice, its harmful 
effects and)its incompatibility with principles of fair play, equality and justice; 

(5). encourage voluntary advisory groups to study problems of discrimination in all Fag 
to foster, through community efforts, good will and cooperation in this state and to make recom- 
mendations to the secretary for the development of policies and procedures which the secretary 
may recommend to appropriate state agencies; 

(6) seek and enlist the cooperation and contributions and grants of in diciduals and. foun- 
dations, private, charitable, religious, labor, civic and benevolent organizations and the federal 
government for the purposes of this section; : 

(7). issue publications and release the results of investigation and research which in the 
secretary's judgment will tend to promote good will and prevent or eliminate discrimination; and 

(8) submit annually a written report of all its activities and recommendations to the secre- 
tary, the governor and the legislature. | 


History: 1978 Comp., § 28-1-4, enacted by Laws ANNOTATIONS 
1987, ch. 342, § 18. ’ ia Nebr boe tts | 
Repeals and reenactments. — Laws 1987, ch. 342, Law reviews. — For article, "Age Discrimination in 
§ 18 repealed former 28-1-4 NMSA 1978, as enacted by Employment: A Comparison of the Federal and State 
Laws 1969, ch. 196, §-4, effective July 1, 1987 and enacted Laws and Remedies in New Mexico," see 7 N.M.L. Rey. 51 


a new section. (1976-77). 
For article, "Selecting an Analogous State Limitations 


Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N.M.L, Rev. 11 (1985). 


28-1-5. Procedures for adopting regulations. 


A. The secretary may adopt, promulgate, amend and repeal rules and regulations to carry out 
the provisions of the Human Rights Act. 

B. Norule or regulation of general application may be adopted, amended or repealed without a 
public hearing before the secretary or his designee. 

C. The public hearing shall be in Santa Fe, and notice of the subject; time and place of the 
meeting, the manner in which interested persons may present their views and the method by 
which copies of the proposed rule, regulation or amendment may be obtained shall be: 

(1) published in each county at least thirty days prior to the hearing date ina newspaper 
of general circulation; and 
' (2) mailed at least thirty days prior to the hearing date to all persons tied Mave made a 
written request for advance notice of the hearing. 

D. The secretary shall allow all interested persons a reasonable opportunity to submit argu- 
ments and to examine witnesses testifying at the hearing. 

E. The secretary may designate a hearing officer to take evidence at the hearing. 

F. Any person appearing or represented at the hearing shall be given written notice of the sec- 
retary's action on the proposed rule, regulation, amendment or repeal. 
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G. No rule, regulation, amendment or repeal shall become effective until thirty Anis after its 
filing. | 


History: 1953 Comp., § 4-33-5, enacted by Laws 
1969, ch, 196, § 5; 1987, ch. 342, § 19. ais 


28-1-6. Validity of regulation; judicial review. 


A. Any person who is or may be affected by a regulation adopted by the secretary may appeal 
to the court of appeals for further relief. All appeals shall be upon the record made at the hearing 
and shall be taken to the court of appeals within thirty days after filing of the regulation. 

B.., The procedure for perfecting an appeal to the court of appeals under this section consists of 
the timely filing of a notice of appeal with a copy of the regulation from which the appeal is taken. 
The appellant shall certify in his notice of appeal that arrangements have been made with the sec- 
retary for preparation of a sufficient number of transcripts of the record of the hearing on which 
the appeal depends to support his appeal to the court, at the expense of the appellant, emery 
three copies which he shall furnish to the secretary. 

C... Upon appeal, the court of appeals shall set aside the Taguielion only if found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2). not supported by a preponderance of evidence in the record; or 
(3) otherwise not in aecondance with law. : 


History: 1958 Comp, § 4-33-6, enacted am Laws 
1969, ch. 196, § 6; 1987, ch. 342, § 20. 


28-1-7. Unlawful discriminatory practice. 


It is an. unlawful discriminatory practice for: 

A. an employer, unless based on a bona fide occupational qualification or other statutory. pro- 
hibition, to refuse to hire,,to discharge, to promote or demote or to discriminate in matters of 
compensation, terms, conditions or privileges of employment against any person otherwise quali- 
fied because of race, age, religion, color, national, origin, ancestry, sex, sexual orientation, gender 
identity, pregnancy, childbirth or condition related to, pregnancy or childbirth, physical or mental 
handicap or serious medical condition,,or, if the employer has fifty or more employees, spousal af- 
filiation; provided, however, that 29 U.S.C. Section 631(c)(1) and (2) shall apply to discrimination 
based on age; 

B.. a labor. magenta to exclude a person or to expel or otherwise discriminate against any 
of its members or against any employer or employee because of race, religion, color, national ori- 
gin, ancestry, sex, sexual orientation; gender identity, pregnancy, childbirth or condition related to 
pregnancy or childbirth, spousal affiliation, physical or mental handicap or serious medical condi- 
tion; 

C.. any employer, labor organization or joint apprenticeship committee to refuse to admit or 
employ any person in any program established to provide an apprenticeship or other training or 
retraining because of race, religion, color, national origin, ancestry, sex, sexual orientation, gender 
identity, pregnancy, childbirth or condition related to pregnancy or childbirth, physical or mental 
handicap or serious medical condition, or, if the employer, has fifty or more employees, spousal af- 
filiation; 

D, any person, employer, Sk elery: agency or labor Petaminn aed to print or circulate or cause 
to be printed or circulated any statement, advertisement or publication, to use any form of applica- 
tion for employment or membership or to make any inquiry regarding ‘prospective membership or 
employment that expresses, directly or indirectly, any limitation, specification or discrimination as 
to race, color, religion, national origin, ancestry, sex, sexual orientation, gender identity, pregnancy, 
childbirth or condition related to pregnancy or childbirth,,physical-or mental handicap or serious 
medical condition, or, if the employer has fifty or more employees, spousal affiliation, unless based 
on a bona fide occupational qualification; 
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E. an employment agency to refuse to list and properly classify for employment or refer a per- 
son for employment in a known available job, for which the person is otherwise qualified, because 
of race, religion, color, national origin, ancestry, sex, sexual orientation, gender identity, pregnancy, 
childbirth or condition related to pregnancy or childbirth, spousal affiliation, physical or mental 
handicap or serious medical condition, unless based on a bona fide occupational qualification, or to 
comply with a request from an employer for referral of applicants for employment if the request 
indicates, either directly or indirectly, that the employer discriminates in employment on the basis 
of race, religion, color, national origin, ancestry, sex, sexual orientation, gender identity, pregnancy, 
childbirth or condition related to pregnancy or childbirth, spousal affiliation, physical or mental 
handicap or serious medical condition, unless based on a bona fide occupational qualification; — 

F. any’person in any public accommodation to make a distinction, directly or indirectly, in of- 
fering or refusing to offer its services, facilities, accommodations or goods to any person because of 
race, religion, color, national origin, ancestry, sex, sexual orientation, gender identity, pregnancy, 
childbirth or condition related to pregnancy or childbirth, spousal affiliation or physical or mental 
handicap; provided that the physical or mental handicap is unrelated to a person's ability to ac- 
quire or rent and maintain particular real property or housing accommodation; 

G. any person to: 

(1) refuse to sell, rent, assign, lease or aubbeiie or offer for sale, rental, lease, assignment 
or sublease any housing accommodation or real property to any person or to refuse to negotiate for 
the sale, rental, lease, assignment or sublease of any housing accommodation or real property to 
any person because of race, religion, color, national origin, ancestry, sex, sexual orientation, gender 
identity, pregnancy, childbirth or condition related to pregnancy or childbirth, spousal affiliation or 
physical or mental handicap; provided that the physical or mental handicap is unrelated to a per- 
son's ability to acquire or rent and maintain particular real property or housing accommodation; 

(2) discriminate against any person in the terms, conditions or privileges of the sale, 
rental, assignment, lease or sublease of any housing accommodation or real property or in the 
provision of facilities or services in connection therewith because of race, religion, color, national 
origin, ancestry, sex, sexual orientation, gender identity, pregnancy, childbirth or condition related 
to pregnancy or childbirth, spousal affiliation or physical or mental handicap; provided that the 
physical or mental handicap is unrelated to a person's ability to acquire or rent and maintain So 
ticular real property or housing accommodation; or 

(3) print, circulate, display or mail or cause to be printed, circulated, displayed or mailed 
any statement, advertisement, publication or sign or use any form of application for the purchase, 
rental, lease, assignment or sublease of any housing accommodation or real property or to make 
any record or inquiry regarding the prospective purchase, rental, lease, assignment or sublease of 
any housing accommodation or real property that expresses any preference, limitation or discrimi- 
nation as to race, religion,-color, national origin, ancestry, sex, sexual orientation, gender identity, 
pregnancy, childbirth or condition related to pregnancy or childbirth, spousal affiliation or physi- 
cal-or mental handicap; provided that the physical or mental handicap is unrelated to a person's 
ability to acquire or rent and maintain particular real property or housing accommodation; 

H. any person to whom application is made either for financial assistance for the acquisition, 
construction, rehabilitation, repair or maintenance of any housing’accommodation or real prop- 
erty or for any type of consumer credit, including financial assistance ioe the acquisition of any 
consumer good as defined by Section 55-9-102 NMSA 1978, to: 

(1) consider the race, religion, color, national origin, ancestry, sex, sexual orientation, gen- 
der identity, pregnancy, childbirth or condition related to pregnancy or childbirth, spousal affili- 
ation or physical or mental handicap of any individual in the granting, withholding, extending, 
modifying or renewing or in the fixing of the rates, terms, conditions or provisions of any financial 
assistance or in the extension of services in connection with the request for financial assistance; or 

(2) use any form of application for financial assistance or to make any record or inquiry 
in connection with applications for financial assistance that expresses, directly or indirectly, any 
limitation, specification or discrimination as to race, religion, color, national origin, ancestry, sex, 
sexual orientation, gender identity, pregnancy, childbirth or condition related to pregnancy or 
childbirth, spousal affiliation or physical or mental iii 

I, any person or employer to: 
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(1) aid, abet, incite, compel or coerce the doing of any unlawful discriminatory practice or 
to attempt to do so; 

(2). engage in any form of threats, reprisal or discrimination against any person who has 
opposed any unlawful discriminatory practice or has filed a complaint, testified or participated i in 
any proceeding under the Human Rights Act; or 

(3). willfully obstruct or prevent any person from complying with the provisions of the Hu- 
man Rights Act or to resist, prevent, impede or interfere with the commission or any of its mem- 
bers, staff or representatives in the performance of their duties under the Human Rights Act; 

J. any employer to refuse or, fail to accommodate a person's physical or mental handicap or 
serious medical condition, unless such accommodation is unreasonable or an undue hardship; 

K. any employer to refuse or fail to make reasonable accommodation for an employee or job ap- 
plicant with a need arising from pregnancy, childbirth or condition related to pregnancy or child- 
birth; or 

L. any employer to require an employee with a need arising from pregnancy, childbirth or 
condition related to pregnancy. or childbirth to take paid or unpaid leave if another reasonable 
accommodation can be provided unless the employee voluntarily requests: to be placed on leave or 
the employee is placed on leave pursuant to federal law. 


History: 1953 Comp., § 4-33-7, enacted by Laws The 1995 amendment, effective June 16, 1995, in- 
1969, ch. 196, § 7; 1978, ch. 58, § 1; 1978, ch. 155, § 2; serted "serious" preceding "medical condition" throughout 
1975, ch. 62, § 1; 1988, ch. 241, § 2; 1987, ch. 76, § 2; the section. 

1995, ch. 125, § 1; 2001, ch. 347, § 1; 2003, ch. 383,.§ 2; 


2004, ch. 115, § 1; 2019, ch. 96, § 1; 2020, ch. 49, § 2. ANNOTATIONS 

The 2020 amendment, effective May 20, 2020, added I. GENERAL CONSIDERATION. 
protections for pregnancy, childbirth or related conditions; Il. SEXUAL HARASSMENT AND DISCRIMINATION. 
in Subsection A, after each occurrence of "gender iden- III. AGE, DISABILITY AND RACE DISCRIMINATION. 


tity", added "pregnancy, childbirth or condition related to IV. RETALIATIO 
pregnancy or childbirth"; and added Subsections K and L. “aye 


The 2019 amendment, effective June 14, 2019, included I, GENERAL CONSIDERATION. 
sexual orientation and gender identity among classes pro- . } t : 
tected from unlawful discrimination by employers, and re- "Otherwise qualified". — An employee is required 
moved the limitation of fifteen or more employees an em- to demonstrate that he or she is "otherwise qualified" to 
ployer must have to include sexual orientation and gender show a public policy violation based on Section 28-1-7A 
identity as bases for unlawful discrimination practices; in NMSA 1978. Chavez v. Qwest, Inc. 483 F.Supp.2d 1103 
Subsection A, added "sexual orientation, gender identity", (D.N.M. 2007). ; f 
and after "shall apply to discrimination based on age", de- ERISA actions. — Where a complaint asserts a mixed 
leted "or, if the employer has fifteen or more employees; to motive of both discrimination because of age and discrimi- 
discriminate against an employee based upon the employ- nation because of a benefits-defeating motive, ERISA does 
ee's sexual orientation or gender identity", not completely preempt a state age-discrimination claim. 

The 2004 amendment, effective July 1; 2004, amended Ruby v. Sandia, 699 F.Supp.2d 1247 (D.N.M. 2010). 
Subsection A to delete "sexual orientation, gender iden- Human Rights Act inapplicable on federal en- 
tity" and to add atithe end of the Subsection "or, if the clave. — Congress has exclusive authority over federal 
employer has fifty or more employees, spousal affiliation; enclaves, and therefore plaintiffs’ claims were barred by 
provided, however, that 29 U.S.C. Section 631(c)(1) and the federal enclave doctrine, where plaintiffs, employees 
(2) shall apply to discrimination based on age; or, if the of Sandia corporation (Sandia labs) located on Kirtland air 
employer has fifteen or more employees, to discriminate force base, brought state-law employment discrimination 
against an employee based upon the employee's sexual claims against Sandia labs, a federally funded research 
orientation or gender identity;". and development contractor operating under contract for 

The 2003 amendment, effective July 1, 2003, deleted the department of energy. Kennicott v..Sandia Corp., 314 
"the" following "therewith because of in Paragraph G(2); FSupp.3d 1142 (D.N.M. 2018). ; 
substituted "55-9-102" for "55-9-109" following "defined by Age and sex discrimination claims not preempted 
Section" in Subsection H; substituted "a person's" for "to by federal law. — Where plaintiff claimed that defen- 


dant Sandia national laboratories discriminated against 
her by forcing her from her position as a neutron gen- 
erator productions specialist and placing her in a new 


an individual's" following "fail to accommodate" in Sub- 
section J; inserted "sexual orientation, gender identity" 
throughout the section; and substituted "a person" for "an . . pax 
individual", "person" for "individual", and "a person's" for job as a maintenance support technician, where she was 
"an individual's" throughout the section. unlikely to succeed because of her age and, sex, and that 

The 2001 amendment, effective June 15, 2001, in Sub- after defendant placed her in this new position, defendant 
section A, inserted "or other statutory prohibition" follow- determined that plaintiff was not physically capable of do- 
ing "bona fide occupational qualification", deleted "mari- ing the job, advised her to apply for other positions within 
tal status" preceding "physical or mental handicap", and the organization and eventually terminated her, and 
inserted "or, if the employer has fifty or more employees, where defendant claimed that the wrongs of which plain- 
spousal affiliation" following "serious medical condition"; tiff complains arose from a breach of obligations under a 
in' Subsections B through H, substituted "spousal affilia- collective bargaining agreement governed by the federal 
tion" for "marital status"; and in Subsection E, inserted Labor, Management Relations Act (LMRA), dismissal of 


"or serious medical condition" following the first instance plaintiff's claims was not proper, because the LMRA does 
of "mental handicap". not preempt plaintiffs age and sex discrimination claims 
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and New Mexico employees have the right not:to suffer 
discrimination on the basis of age or sex independent of 
a collective bargaining agreement's language about an 
employee's rights. Benavidez v. Sandia National Labora- 

tories, 212 F.Supp.3d 1039 (D.N.M. 2016), 

Federal enclave doctrine barred plaintiff's plau- 
sible age and sex discrimination claims. — Where 
plaintiff claimed that defendant Sandia national labora- 
tories discriminated against her by forcing her from her 
position as a neutron generator productions specialist and 


HUMAN RIGHTS 


placing her in a new job as a maintenance support tech- | 


nician, where she was unlikely to succeed because of her 
age and sex; and that after:defendant placed: her in this 
new position, defendant determined that plaintiff was not 
physically capable of doing the job, advised her to apply 
for other positions within the organization and eventually 
terminated her, although plaintiff pled sufficient facts to 
make it plausible that she had a protected status under 
the NMHRA, being over the age of forty and a woman, that 
defendant took an adverse employment action against her, 
and that her protected status-was a determinative factor 


in the decision for her reassignment, significant change: - 


in employment status, or change in benefits, her claims, 
brought under the New Mexico Human Rights Act, §§ 28- 
1-1 to -14 NMSA 1978, were barred by the federal enclave 
doctrine: because the events complained of took place on 
Kirtland air force base and congress has exclusive author- 
ity over federal enclaves. Benavidez v. Sandia National 
Laboratories, 212 F.Supp.3d 1039 (D.N.M., 2016), 

Constitutionality of section. — This section defines 
what is an unlawful discriminatory practice with suffi- 
cient particularity to effectuate the legislative intent of 
the Human Rights Act, and therefore is not repugnant to 
the New Mexico constitution. Keller v. City of Albuquer- 
que, 1973-NMSC-048; 85 N.M. 134, 509 P.2d 1329, over 
ruled on other grounds, Green v. Kase, 1992-NMSC-004, 
113 N.M. 76, 823 P.2d 318. 

Burden of proving exhaustion of administrative 
remedies. — Plaintiffs, who have alleged in their com- 
plaint that they have exhausted their administrative 
remedies, have the burden of proving exhaustion of their 
administrative remedies in order for their case to proceed 
at the district court level. Rist v. Design Ctr. at Floor Con- 
cepts, 2018-NMCA-109. 

Failure to exhaust administrative remedies de- 
prives the court of subject matter jurisdiction, — 
Where ‘plaintiffs alleged that they were dismissed from 
their jobs for not participating in defendant's religious ac- 
tivities; plaintiffs filed complaints with the equal employ- 
ment opportunity commission and cross filed the com- 
plaints with the human rights division; plaintiffs did not 
receive a letter of non-determination from the division; 
and after receiving right-to-sue letters from the commis- 
sion, plaintiffs filed suit against defendant for wrongful 
termination and discrimination, plaintiffs failed to ex- 
haust their remedies under the Human Rights Act, which 
deprived the district court of subject matter jurisdiction, 
requiring the dismissal of the complaint with prejudice. 
Rist v. Design Ctr, at Floor Concepts, 2018-NMCA-109, 

Prohibiting commercial photography business 
from discriminating based on sexual orientation did 
not violate freedom of expression. — Where plaintiff 
offered wedding photography services to the general pub- 
lic; plaintiff's business was a public accommodation under 
the Human Rights Act, Section 28-1-1 NMSA 1978 et seq.; 
plaintiff refused to photograph a same-sex commitment 
ceremony between defendant and’ defendant's partner 
on’religious grounds; and plaintiff claimed that the act 
compelled plaintiff to express a positive image and mes- 
sage about same-sex commitment ceremonies contrary 
to plaintiffs beliefs, the act did not violate plaintiffs first 
amendment rights to refrain from speaking because the 
act only requires that businesses that operate as a public 
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accommodation, cannot) discriminate against potential 
clients based on their sexual orientation, it does not 
compel plaintiff to either speak a government-mandated 
message or to publish the speech of another person. El- 
ane Photography, LLC wv. Willock; 2013-NMSC-040, aff'g 
2012-NMCA-086, 284 P.3d 428. 

Where plaintiff violated the Human Rights Act, Sec- 
tion 28-1-1 NMSA 1978 et seq., by refusing on religious 
and moral grounds: to photograph defendant's commit- 
ment ceremony with defendant's same-sex partner;.and 
plaintiff claimed that the act violated plaintiff's freedom 


of expression because photography is an artistic expres- 


sion entitled to first amendment protection, the act did 
not violate plaintiff's freedom of expression because’ the 
act regulated plaintiffs conduct in its commercial busi- 
ness, not its speech or right to express its views about 
same-sex relationships, EHlane Photography, LLC v. 


Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted, ~ 


2012-NMCERT-008, aff'd, 2013-NMSC- 040, 
‘Prohibiting commercial photography business 
from discriminating based on sexual orientation did 


_ not violate freedom of religion, — Where plaintiff of- 


~ fered wedding photography services to the general public; 
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plaintiffs business was a public accommodation under the 
Human Rights Act, Section 28-1-1 NMSA 1978 et seq:;plain- 
tiff refused to photograph a same-sex commitment ceremony 
between defendant and defendant's partner on religious 
grounds; and plaintiff claimed that the act compelled plain- 
tiff to express a positive image and message about same-sex 
commitment ceremonies contrary to: plaintiff's beliefs, the 
act did not violate plaintiff's first amendment free exercise 
rights because the act is a neutral:law of general applicabil- 
ity that ensures that: businesses that choose to operate as a 
public accommodation do not discriminate against protected 
classes of people, it does not target only religiously moti- 
vated discrimination. Hlane Photography, LLC v. Willock, 
2013-NMSC-040, aff'g 2012-NMCA-086, 284 P.3d 428. . 

Where: plaintiff violated the: Human Rights. Act; Sec- 
tion 28-1-1 NMSA 1978 et seq., by refusing on religious 
and moral grounds to photograph defendant's commitment 
ceremony with defendant's same-sex partner; and plaintiff 
claimed that the act violated plaintiff's freedom of religion 
because the. act. forced plaintiff to photograph same-sex 
marriages in violation of plaintiffs owner's religious belief 
that marriage is the union of one man and one. woman, the 
act did not violate plaintiff's freedom of religion because the 
act is directed at.and applies generally to all citizens trans- 
acting business through public accommodations that deal 
with the public at large, any burden on religion or religious 
beliefs was incidental and uniformly applied to all citizens, 
and a rational basis existed to support the governmental in- 
terest in protecting specific classes of citizens from discrimi- 
nation in-public accommodations. Elane Photography, LLC 
v, Willock, 2012-NMCA-086, 284 P.38d 428, cert. granted, 
2012-NMCERT-008, aff'd, 2013-NMSC-040. 

Burden of proof. — To avoid an adverse judgment as 
a matter of law, the plaintiff ordinarily need not introduce 


additional evidence of discrimination beyond evidence es- 


tablishing a prima facie case and evidence of the falsity of 
the proffered reason for the employment. action, Garcia- 
Montoya v, State Treasurer's Office, 2001-NMSG-008, 130 
N.M. 25, 16.P.3d 1084. 

Protections in Human Rights Act DOply eanvally to 
all plaintiffs, regardless of minority status. — The 
New Mexico Human Rights Act (NMHRA) prohibits un- 
lawful discrimination, based on the traits declared by the 
legislature to be worthy of protection. Therefore, under 
the plain language of the NMHRA, its’ protections and 
requirements apply equally to all plaintiffs, regardless of 
their: minority status. Garcia v, Hatch Valley Pub. Schs., 
2018-NMSC-020, rev'g 2016-NMCA-084, 369 P.3d 1. 

Prima facie case of employment. discrimina- 
tion. — To establish a prima facie’ case of employment 
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discrimination, the plaintiff must show that the plaintiff 
is a member of a protected class, the plaintiff was quali- 
fied to continue in the employment position, plaintiff's 
employment was terminated, and plaintiff was dismissed 
purportedly for performance nearly identical to the per- 
formance of one outside the protected class who was 
nonetheless retained. Garcia v. Hatch Valley Pub. Schs., 
2018-NMSC-020, rev'g 2016-NMCA-034, 369 P.3d 1. 

Where plaintiff claimed that she was subjected to em- 
ployment discrimination because she is not Hispanic, and 
where plaintiff proffered evidence purporting to show that 
she was treated less favorably than her Hispanic cowork- 
ers in a variety of ways, some of which were unrelated to 
her performance or termination, such as the scheduling 
and assignment of bus routes, compensation for pre- and 
post-trip inspection time, maintaining a clean bus, and 
enforcement of post-accident testing and suspension poli- 
cies, plaintiff's proffered evidence was insufficient to es- 
tablish a prima facie case of discriminatory termination, 
and the district court did not err in granting defendant's 
motion for summary judgment, because plaintiff failed to 
come forward with evidence that one or more Hispanic 
employees' performance was nearly identical to plain- 
tiffs performance as a whole; the evidence was therefore 
insufficient to rule out the most common nondiscrimi- 
natory reasons for the termination of her employment. 
Garcia v. Hatch Valley Pub. Schs., 2018-NMSC-020, rev'g 
2016-NMCA-034, 369 P.3d 1. 

Burden of proof on claims of unlawful discrimi- 
nation. — For claims of unlawful discrimination, the 
plaintiff bears the initial burden of demonstrating a 
prima facie case of discrimination by showing that he or 
she is a member of the protected group, that he or she was 
qualified to continue in his or her position, that his or her 
employment was terminated, and that his or her position 
was filled by someone not a member of the protected class, 
or that he or she was dismissed purportedly for miscon- 
duct nearly identical to that engaged in by one outside 
of the protected class who was nonetheless retained: A 
plaintiff is also afforded the opportunity to rebut the em- 
ployer's proffered reason as pretextual. Garcia v. Hatch 
Valley Pub. Schs., 2016-NMCA-034, cert. granted. 

Rebutting presumption of liability. — Where no 
tangible employment action has been taken against the 
employee, the employer may rebut the presumption of li- 
ability by proving elements of an affirmative defense. Oc- 
ana v. Am. Furniture Co., 2004-NMSC-018, 135 N.M. 539, 
91 P.3d 58. 

Failure to state claim for common law retaliatory 
discharge. — Where plaintiffs, who brought a claim for 
wrongful termination based on religious discrimination, 
alleged that defendant discriminated against plaintiffs 
because of plaintiffs’ religion, created a hostile work en- 
vironment for plaintiffs and retaliated against plaintiffs 
by terminating plaintiffs in violation of the Human Rights 
Act, specifically Section 28-1-7 (A) NMSA 1978, plaintiffs 
did not plead a claim for the common law tort of retaliatory 
discharge nor did they give defendant adequate notice of 
the common law tort claim separate from the wrongful ter- 
mination charge filed under the Human Rights Act. Rist v. 
Design Ctr. at Floor Concepts, 2013-NMCA-109. 

Summary judgment appropriate. — Because plaintiff 
had acknowledged that she could not reasonably be accom- 
modated in her former job and reassignment was not re- 
quired under the Human Rights Act, summary judgment on 
a Human Rights Act claim was appropriate. Albert v. Smith's 
Food & Drug Ctrs., Inc., 356 F.3d 1242 (10th Cir. 2004). 

Guidance provided by interpretation of federal 
law. — The evidentiary methodology adopted by the 
United States Supreme Court in interpreting the federal 
Civil Rights Act of 1964 provides guidance for proving a 
violation of the New Mexico Human Rights Act. Smith v. 
FDC Corp., 1990-NMSC-020, 109 N.M. 514, 787 P.2d 433. 
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-Reassignment. — Although the Human Rights Act was 
intended to eliminate unlawful discriminatory practice, noth- 
ing in that broad purpose requires that reasonable accom- 
modation be read to include reassignment. Albert v. Smith's 
Food & Drug Ctrs., Inc., 356 F.3d1242 (10th Cir. 2004). 

"Reasonable accommodation" defined. — Although 
the statute does not define what constitutes a "reasonable 
accommodation", the New Mexico Human Rights Com- 
mission regulations, 9.1.1.7 NMAC, define reasonable ac- 
commodation. Albert v. Smith's Food & Drug Ctrs., Inc., 
356 F.3d 1242 (10th Cir. 2004), 

Medical marijuana is not an accommodation that 
must be provided for by employer. — Where plaintiff 
filed a complaint with the New Mexico human rights divi- 
sion alleging unlawful discrimination by defendant tractor 
supply company, and where evidence at trial established 
that plaintiff applied for a management position with de- 
fendant, and where, during the interview process, plain- 
tiff advised defendant's hiring manager of his diagnosis of 
HIV/AIDS and of his participation in the medical cannabis 
program, and where, after being hired for the job, defen- 
dant was required to report to a testing facility to undergo 
a drug test, the results of which indicated a positive test 
for cannabis metabolites, and where defendant discharged 
plaintiff on the basis of the positive drug test, defendant's 
motion to dismiss was granted because the Lynn and Erin 
Compassionate Use Act, §§ 26-2B-1 to -10 NMSA 1978, 
which authorizes New Mexico's medical cannabis program, 
combined with the New Mexico Human Rights Act, §§ 28- 
1-1 to -14 NMSA 1978, does not provide a cause of action 
for plaintiff, as medical marijuana is not an accommodation 
that must be provided for by the employer. Garcia v. Tractor 
Supply Company, 154 F.Supp.3d 1225 (D.N.M. 2016). 


II, SEXUAL HARASSMENT AND 
DISCRIMINATION, 


Refusal by commercial photography business to 
photograph a same-sex commitment ceremony con- 
stituted discrimination. — Where plaintiff offered wed- 
ding photography services to the general public; plaintiff's 
business was a public accommodation under the Human 
Rights Act, Section 28-1-1 NMSA 1978.et seq.; and plain- 
tiff refused to photograph a same-sex Commitment cer- 
emony between defendant and defendant's partner on re- 
ligious grounds, plaintiff violated the act because plaintiff 
discriminated against defendant on the basis of plaintiff's 
sexual orientation. Elane Photography, LLC v. Willock, 
2013-NMSC-040, aff'g 2012-NMCA-086, 284 P.3d 428. 

Where plaintiff, which was a commercial photography 
business, refused to photograph defendant's commitment 
ceremony with defendant's same-sex partner based on 
plaintiffs owners’ religious and moral beliefs which pro- 
hibited plaintiff from photographing images that convey 
a’ message that’ marriage can be defined other than as the 
union of one man and one woman; and plaintiff consti- 
tuted a public accommodation under the Human Rights 
Act, Section 28-1-1 NMSA 1978 et seq., plaintiff violated 
the act by discriminating against defendant based on 
defendant's sexual orientation. Klane Photography, LLC 
v, Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted, 
2012-NMCERT-008, aff'd, 2013-NMSC-040. 

Hostile work environment sexual harassment. 
— A’plaintiff's claim of hostile work environment sexual 
harassment was supported by substantial evidence where 
she proved the following: an attorney, who worked with 
plaintiff as a paralegal, regularly made sexual innuen- 
does and told dirty jokes that were demeaning to women, 
engaged in sexual discussions and flirted with female 
employees; inappropriately touched female employees, 
commented about employees' sexual preferences and tol- 
erated similar conduct by other office employees and the 
attorney became more aggressive when plaintiff reported 
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the occurrences to her employer, followed» plaintiff and 
yelled at her, disciplined plaintiff for pretextual reasons 
and berated and belittled her publicly. Littell v. Allstate 
Ins. Co., 2008-NMCA-012, 143 N.M. 506, 177 P.3d 1080. 

Employer liability will be presumed where there 
is actionable sexual harassment and; the harassing em- 
ployee has supervisory authority over the victimized em- 
ployee. Ocana v. American Furn. Co., 2004-NMSC-018, 
135 N.M. 539, 91 P.3d 58. 

Proof of sex discrimination, — In plaintiff's action 
alleging that her employer discriminated against her on 
the basis of her sex, the trial court properly allowed her to 
compare her wages with those of males employed as sub- 
sidiary managers by the company in other cities. Sonntag 
v. Shaw, 2001-NMSC-015, 130 N.M. 238, 22 P.3d 1188. 

Hostile work environment claim was established 
by: aggregation of incidents reflecting severity'and perva- 
siveness of harassment almost daily for nineteen months. 
Nava v, City of Santa Fe, 2004-NMSC-039, 1386 N.M. 647, 
103. P.3d 671. 

Standard applicable to hostile work environment, 
claims. — To state a claim for a hostile work environ- 
ment, the alleged conduct must be so severe and pervasive 
that the workplace is transformed into a hostile and abu- 
sive environment for the employee. Herald v. Board of Re- 
gents of the Univ. of N.M., 2015-NMCA-104, cert. denied, 
2015-NMCERT-009, 

Where plaintiff, a resident physician at the university. 
of New Mexico school of medicine, was dismissed from the 
residency program and brought suit against the board of 
regents of the university of New Mexico claiming sex dis- 
crimination, and where plaintiff proffered a jury instruc- 
tion stating that to prove her hostile work environment, 
she was required to establish that defendant's conduct, 
after it learned of plaintiff's allegations of rape, was based 
on her sex and was “severe or pervasive," the district 
court's denial of plaintiff's instruction was proper, and 
the court's instruction, stating that to find. a hostile work 
environment, plaintiff had to establish that defendant's 
conduct. was based on plaintiff's sex and was "severe and 
pervasive," accurately stated the law. Herald v, Board of 
Regents of the Univ, of N.M., 2015-NMCA-104, cert, de- 
nied, 2015-NMCERT-009. 

Claim not. barred by exclusivity provision of 
Worker's Compensation Act, — The plaintiff's claim of 
sex discrimination under the New Mexico Human Rights 
Act was not barred by the exclusivity provision of the 
Worker's Compensation Act, Section 52-1-6 NMSA 1978 
et seq., even though her claim for worker's compensation 
and for violation of the NMHRA stemmed from the same 
set.of facts, Sabella.v. Manor Care, Inc., 1996-NMSC-014, 
121 N.M. 596, 915 P.2d 901, 

Claim under the Human Rights..Act was; not 
barred by the Personnel Act. — The protections against 
discrimination and retaliation contained in the Human 
Rights Act apply to probationary, employees of the state 
who have been discharged pursuant to the Personnel Act, 
Section 10-9-1. NMSA 1978 et seq. Rodriguez v. N.M. Dep't 
of Workforce Solutions, 2012-NMCA-059, 278 P.3d 1047, 

Where the employee was hired as a probationary em- 
ployee of the Department of Workforce Solutions; while 
the employee was a probationary employee; the employee 
was given notice of dismissal from the employee's position 
pursuant to the Personnel Act, Section 10-9-1 NMSA 1978 
et seq., which permitted the department to terminate the 
employee without cause; as a probationary employee, the 
employee had no property interest in continuing employ- 
ment; and the employee filed a claim under; the Human 
Rights Act alleging discrimination and retaliation based 
on sex and, age, the employee had a right to pursue the 
claims under the Human Rights Act. Rodriguez v. N.M. 
Dep't of Workforce Solutions, 2012-NMCA-059, 278 P,3d 
1047. 
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Human Rights Act prohibition against discrimi- 
nation on the basis of spousal affiliation or sexual 
orientation. — An owner/of a mobile home park was not 
"using" property for an immoral purpose when renting to 
cohabiting couples, or to tenants engaged in drug traffick- 
ing in the absence of a showing of knowledge of the drug 
trafficking. Maloof v. Prieskorn, 2004-NMCA-126, 136 
N.M. 516, 101 P.3d 327, cert. denied, 2004-NMCERT-011, 
136.N.M, 656, 103 P.3d 580: 

City of Albuquerque ordinance which prohibits 
public nudity does not violate the New Mexico Hu- 
man Rights Act which in general prohibits an establish- 


ment ‘that offers services to the public from discrimi- 


nating onthe basis of sex. City of Albuquerque v. Sachs, 
2004-NMCA-065, 135 N.M. 578, 92 P.3d 24, cert. denied, 
2004-NMCERT-006, 135 N.M. 789, 93 P.3d 1292. 
Summary judgment appropriate. — Where supe- 
rior told plaintiff over a two-month period that he found 
plaintiff attractive and asked if plaintiff was interested 
in a relationship, but did not pursue the matter after he 
was rebuffed by plaintiff and reduced his contact with 
plaintiff; superior never.made any comment connecting 
a promised raise to anything other than plaintiff's job 
performance; and plaintiff offered no evidence that her 
work, performance was affected, that she felt compelled 
to resign, that her superior made any suggestion that her 
response to his advances would have an impact on her 
compensation or other aspect of her employment, or that 
plaintiff suffered any adverse employment action after 
she reported what she believed to be harassment to her 
superior, plaintiff failed to show quid pro quo sexual ha- 
rassment, hostile work environment sexual harassment, 
constructive discharge or retaliation. Ulibarri v.- State, 
2006-NMSC-009, 139 N.M..193, 131 P.3d 43. 


Ill. AGE, DISABILITY AND RACE 
DISCRIMINATION. 


Age and disability claims must be pursued under the 
New Mexico Human Rights Act and do not lie in common 
law tort. Employees may not pursue age and discrimina- 
tion claims outside the Act that do not contain allegations 
sufficient to meet the elements of retaliatory discharge, 
intentional. infliction of emotional distress, prima facie 
tort, or other existing independent torts, Gormley v. Coca- 
Coca Enters,, 2004-NMCA-021, 185 N,M. 128, 85 P.8d 252, 
aff'd, 2005-NMSC-008,:137 N.M. 192, 109 P.3d 280. 

Disability based on serious medical condition. 
— Plaintiff established a prima facie case of disability for 
purposes of an employment discrimination claim based. 
on plaintiff's breast cancer and on the effects of plaintiff's 
cancer, medication which. substantially.impaired plain- 
tiffs normal sex life, Keller v. Board of Educ. of City of 
Albuquerque, 182 F. Supp, 2d 1148 (D.N.M. 2001). 

Human Rights Act prohibits employers from refus- 
ing to reasonably accommodate individual's disability. A/- 
bert v. Smith's Food & Drug Centers, Inc.,. 356 K3d 1242 
(10th Cir, 2004), 

New Mexico created state remedy for age dis- 
crimination through the New Mexico Human Rights Act. 
that affords victims back wages and other monetary re- 
lief. Gill v. Pub. Employees Ret. Bd., 2004-NMSC-016, 135 
N.M..472, 90 P.3d 491. 

Bona fide occupational qualification. - —.,Termina- 
tion of nanny who, due to illness, was unable to perform 
job was not a wrongful discharge under this section; the 
ability to attend work regularly is a bona fide occupa- 
tional qualification within the meaning of Subsection A. 
Stock v. Grantham, 1998-NMCA-081, 125 N.M. 564, 964 
P.2d 125, cert. denied, 125 N.M. 322, 961 P.2d 167.. 

Race discrimination not shown. — Shopping cen- 
ter manager did not discriminate against an East Indian. 
store owner by refusing to renew the owner's lease of a 
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space in the shopping center, where the decision not to re- 
new the lease was purely a business judgment based on 
efforts to improve the center's "tenant mix". Goradia v. 
Hahn Co., 1991-NMSC-040, 111 N.M..779, 810 P.2d 798. 

Protections in Human Rights Act apply equally to 
all plaintiffs, regardless of minority status, — The 
New Mexico Human Rights Act (NMHRA) prohibits un- 
lawful discrimination based on the traits declared by the 
legislature to be worthy of protection. Therefore, under 
the plain language of the NMHRA, its’ protections and 
requirements apply equally to all plaintiffs, regardless of 
their minority status. Garcia v. Hatch Valley Pub. Schs., 
2018-NMSC-020, rev'g 2016-NMCA-034, 369 P.3d 1. 

Prima facie case of employment discrimination. 
— To establish a prima facie case of employment discrimi- 
nation, the plaintiff must show that the plaintiff is a mem- 
ber of a protected class, the plaintiff was qualified to.con- 
tinue in the employment position, plaintiffs employment 
was terminated, and plaintiff was dismissed purportedly 
for performance nearly identical to the performance of one 
outside the protected class who was nonetheless retained. 
Garcia v. Hatch Valley Pub. Schs;, 2018-NMSC-020, rev'g 
2016-NMCA-034, 369 P.3d 1. hy 

Where plaintiff claimed that she was subjected to em- 
ployment discrimination because she ‘is not Hispanic, and 
where plaintiff proffered evidence purporting to show that 
she was treated less favorably than her Hispanic cowork- 
ers in a variety of ways, some of which were unrelated to 
her performance or termination, such as the scheduling 
and assignment of bus routes, compensation for pre- and 
post-trip inspection time, maintaining a clean bus, and en- 
forcement of post-accident testing and suspension. policies, 
plaintiffs proffered evidence was insufficient to. establish 
a prima facie case of discriminatory termination, and the 
district court did not err in granting defendant's motion for 
summary judgment, because plaintiff failed to come for- 
ward with evidence that one or more Hispanic employees' 
performance was nearly identical to plaintiff's performance 
as a whole; the evidence was therefore insufficient to rule 
out the most common nondiscriminatory reasons for the 
termination of her employment. Garcia v. Hatch Valley Pub. 
Schs., 2018-NMSC-020, rev 'g 2016-NMCA-034, 369 P.3d 1. 

' Classifications such as Caucasian, white, and non- 
Hispanic are protected. — Where plaintiff, a Cauca- 
sian and of German descent, claimed that she was subject 
to discrimination based on her status as a non-Hispanic, 
the district: court erred in granting defendant's motion for 


summary judgment on the grounds that the school dis- 


trict that refused to renew plaintiff's employment contract 
was not aware of plaintiff's asserted national origin, and 
therefore plaintiff's national origin could not, asa matter 
of law, have been a motivating factor in the decision to ter- 
minate her employment. A national origin discrimination 
claim based on the ethnic distinction between Hispanics 
and non-Hispanics is actionable under the New Mexico 
Human Rights. Act. Garcia v. Hatch. Valley Pub, Schs., 
2016-NMCA-034, cert. granted. 

Reverse discrimination claims. — Reverse dis- 
crimination claims are analyzed like any other racial dis- 
crimination claim, and where plaintiff, who identified her 
protected group as white or non-Hispanic, presented evi- 
dence concerning her training and experience, as well as 
evidence that other school bus drivers, who did not belong 
to the protected class, had similar performance issues and 
were not terminated, plaintiff satisfied the prima facie 
case requirement to show that the circumstances of her 
termination give rise to an inference of discrimination, 
and the burden shifts to the school district to provide a 
legitimate purpose for plaintiffs termination. Plain- 
tiffs evidence was also sufficient to raise a question as 
to pretext, and therefore plaintiff put forward sufficient 
evidence to create genuine issues of material fact with 
respect to her discrimination claim against defendant. 
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The district court.erred in granting summary judgment 
dismissing plaintiff's claim. Garcia v. Hatch Valley Pub. 
Schs., 2016-NMCA-034, cert. granted. 

Age and race discrimination shown. — Fifipesise 
year-old Navajo Indian made out a case that he was ter- 
minated because of his age:and race, where he identified 
age and race-based animus, and demonstrated that he 
was treated differently than similarly situated young, 
non-Native Americans, to a degree sufficient to support 
a judgment and award of damages: Smith v. FDC Corp., 
1990-NMSC-020, 109 N.M. 614, 787 P.2d 433. 

Age discrimination not. shown. :— Employee's 
charge of age discrimination was not established where 
the evidence showed that the employer did not: breach its 
reduction-in-force policy, plaintiff was not treated less: fa- 
vorably than younger employees, ‘and the employer had 
a legitimate nondiscriminatory reason not to retain the 
employee, Cates v. Regents of N.M. Inst. of Mining & Tech., 
1998-NMSC-002, 124 N.M. 633, 954 P.2d 65. 

"Medical condition" does not:include a temporary 
injury with minimal residual effects. Trujillo v. N. Rio 
Arriba Elec. Coop., Inc., 2002-NMSC-004, 131.N.M. 607, 
41 P.3d 333. 

Court may not impute, knawledise of certain 
medical conditions. — Where the disability, resulting 
limitations, and necessary reasonable accommodations, 
are not open, obvious, and apparent to the.employer, the 
employer cannot: be held to have imputed knowledge of 
a medical condition. Trujillo v. N. Rio Arriba Elec. Coop., 
2002-NMSC-004, 131 N.M. 607, 41 P.3d 333. 

Totally disabled employee. — By admitting in his 
worker's compensation claim that he was totally disabled, 
an employee also admitted that he was not "otherwise 
qualified", per Subsection A, and, thus, was barred as mat- 
ter of law from recovery under the: Human Rights Act, 
Section 28-1-1 NMSA 1978 et seq. Kitchell iv. Pub. Serv. 
Co., 1998-NMSC-051, 126 N.M..525, 972 P.2d 344. 


IV. RETALIATION, 


Retaliation provisions. — The plain language of the 
New Mexico Human Rights Act retaliation provision in Sec- 
tion 28-1-71(2) NMSA 1978 is broad enough to provide pro- 
tection to a defénse attorney participating in a mediation. 
Kelley v. City of Albuquerque, 542 F.3d 802 (10th Cir. 2008) 

Acts of retaliation. — Prohibited acts of "threats, re- 
prisal or discrimination" are considered together under 
the general label of unlawful retaliation. Juneau v. Intel 
Corp., 2006-NMSC-002, 139 N.M. 12, 127 P.3d 548... 

Prima facie case of retaliation. — To present a prima 
facie case of retaliation, opposition to a discriminatory 
practice must be shown and regardless of how a complaint 
of discrimination is made to the employer, the employee's 
communication to the employer must sufficiently convey 
the employee's reasonable concerns that the employer has 
acted or is acting in an unlawful discriminatory manner 
and at the very least, if the statement does not,mention a 
specific act of discrimination, the employer must be able 
to discern from the context of the statement. that the em- 
ployee opposes an allegedly unlawful employment prac- 
tice. Ocana v. American Furniture Co., 2004-NMSC-018, 
135 N.M. 539, 91 P.3d 58. 
| Plaintiff failed to establish a prima facie case of 
retaliation. — Where former employee who worked as a 
veterinary medical officer and area epidemiology officer 
for the United States:Department of Agriculture (USDA) 
brought an action asserting retaliation claims under the 
New Mexico Human Rights Act (NMHRA), §§ 28-1-1 to 
28-1-14 NMSA 1978, against employees of the New Mexico 
Livestock Board (NMLB), claiming that the NMLB employ- 
ees wrote negative comments about plaintiff's job perfor- 
mance in.correspondence to his USDA supervisor, resulting 
in plaintiff's termination from the USDA, in retaliation for 
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plaintiffs opposition to a discriminatory practice when he 
disclosed that the USDA and the NMLB allowed an infec- 
tion agent to enter the human food chain on the Navajo 
reservation and that a USDA employee committed fiscal 
fraud, the district court did not err in granting defendants’ 
motion for summary judgment, because plaintiff failed 
to establish a prima facie case of retaliation under the 
NMHRA because he provided no evidence that defendant 
had any knowledge of plaintiff's protected activities. Muller 
v. Perdue, 744 Fed. Appx. 555 (10th Cir. 2018). 

Burden of proof, — In action for retaliation under the 
New Mexico Human Rights Act, the plaintiff has the bur- 
den of establishing that the defendant's actions were taken 
with the intent to retaliate against the plaintiff Gioia v. 
Pinkerton's, Inc., 194 F.Supp. 2d 1207 (D.N.M, 2002). 

Plaintiff who is not at-will employee may not pur- 
sue action for tort of retaliatory discharge under the pol- 
icy exception to the at-will doctrine when the plaintiff has 
an alternative remedial grievance procedure available un- 
der a collective bargaining agreement. Silva v. American 
Fed'n. of State, County & Mun. Employees, 231 F.3d:691 
(10th Cir. 2001). 

Continuing violation doctrine applies to retalia- 
tion claim. — The continuing violation doctrine applies 
to retaliation claims. If one act contributing to a retalia- 
tion claim based on a series of actions and not a single, 
discrete act occurred within the statutory period for fil- 
ing complaints, all acts creating the retaliation claim may 
be considered, including facts and evidence of facts that 
occurred prior to the one-hundred-eighty-day statute of 
limitations cut-off for filing complaints. Charlesv.NMSU 
Regents, 2011-NMCA-057, 150 N.M. 17, 256 P.3d 29, cert. 
denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Where plaintiff complained several times about the con- 
duct of a co-worker and after each complaint, the co-worker 
and plaintiffs supervisors retaliated with harassment, 
threatening behavior, discrimination and reprisals, plain- 
tiffs claim of retaliation was based on a cumulative series 
of acts, not a discrete discriminatory act, the continuing 
violation doctrine applied, and the court could consider all 
of the conduct that occurred during plaintiff's employment, 
including conduct that occurred more than 180 days prior 
to the date plaintiff filed a complaint. Charles v. NMUSU 
Regents, 2011-NMCA-057, 150 N.M. 17, 256 P.3d 29, cert. 
denied, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Sufficient evidence of constructive discharge. — 
Where plaintiff testified that during plaintiff's four years of 
employment with defendant, plaintiff's co-worker yelled at 
plaintiff, told plaintiff to "shut up", accused plaintiff of not 
doing anything, called plaintiff insulting names, subjected 
plaintiff to’intimidating conduct by yelling at plaintiff, 
slammed drawers and cabinets, refused to give plaintiff re- 
ceipts for purchases made using a university card that was 
issued to plaintiff, made fun of plaintiff, and told plaintiff 
to hold plaintiff's blouse closed when plaintiff bent down or 
the co-worker would kick plaintiff; some of the co-worker's 
conduct occurred in front of students; and plaintiffs super- 
visor yelled at plaintiff and criticized plaintiff in front of 
students, threw a cigarette butt at plaintiff, unfairly criti- 
cized plaintiffs work performance, accused plaintiff of be- 
ing late to work, and decreased plaintiff's performance rat- 
ing with respect to working relations, plaintiff's evidence 
was sufficient to support the jury's findings that plaintiff 
was constructively discharged. Charles v. NMSU Regents, 
2011-NMCA-057, 150 N.M. 17, 256 P.3d 29, cert. denied, 
2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Retaliatory discharge shown. — In an action by an 
employee against an employer alleging gender discrimi- 
nation and retaliatory discharge, since the supervisor's 
own testimony constituted an admission that the em- 
ployee's complaint of gender discrimination caused him to 
make the determination to terminate her, the employee 
was entitled to judgment as a matter of law. Brillhart v. 
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Philips Elec. N. Am. Corp., 938 F. Supp. 742 (D.N.M., 1996), 
rev'd, 179 F.8d 1271 (10th Cir. 1999). 

Retaliatory actions shown. — Jury reascnably. con- 
cluded that retaliation was the motive behind the unfair 
criticism and isolation to which the employee was subjected 
after she filed a discrimination claim, as well as the em- 
ployer's failure to give her the same consideration for a par- 
ticular position as other employees. Gonzales v. N.M. Dep't 
of Health, 2000-NMSC-029, 129 N.M. 586, 11 P.3d 550. 

Evidence established retaliation for opposing 
unlawful discriminatory practice. — Where plaintiff 
filed-a worker's compensation claim after hurting his an- 
kle while working at the outback steakhouse (outback) in 
Las Cruces, New Mexico, and where outback terminated 
plaintiff's employment because it believed that plaintiff 
could not perform the tasks required of his job, and where 
a jury found that outback violated the New Mexico Hu- 
man Rights Act (NMHRA), §§ 28-1-1 through -14 NMSA 
1978, and awarded plaintiff damages for lost wages and 
emotional distress, the district court did not err in de- 
nying outback's motion for judgment as a matter of law, 
because plaintiff established that outback believed, even 
if mistakenly, that plaintiff was physically handicapped, 
that his ankle injury substantially limited one or more of 
his major life activities, and the record established that 
plaintiff had a good faith, objectively reasonable belief 
that outback violated the NMHRA by terminating him 
because it regarded him as having a physical handicap. 
Goodman v. OS Rest. Servs, LLC, 2020-NMCA-019, 

Prospective employee may be required to enter 
race on application for security reasons despite 
provisions of Section 59-4-4C, 1953 Comp. (similar to 
Subsection D of this section). 1963-64 Op. Att'y. Gen, 
No. 63-163: 

Law reviews. — For note’and comment, "The Irratio- 
nal Legacy of Romer v. Evans: A Decade of Judicial Re- 
view Reveals the Need for Heightened Scrutiny of Leg- 
islation That’ Denies Equal Protection to Members of the 
Gay Community," see 36 N.M.L. Rev. 565 (2006). 

For comment, "Public Accommodations in New Mexico: 
The Right to Refuse Service for Reasons Other Than Race 
or Religion," see 10 Nat. Resources J. 635 (1970). 

For article, "Age Discrimination in Employment: A 
Comparison of the Federal and State Laws and Remedies 
in New Mexico," see 7 N'M.L. Rev. 51 (1976-77). 

For note, "Human Rights Commission v. Board of Re- 
gents: Should a University be Considered a Public Accom- 
modation Under the New Mexico Human Rights Act"? see 
12 N.M.L. Rev. 541 (1982). 

For article, "Defending the Abusively Discharged Em- 
ployee: In Search of a Judicial Solution," see 12 N.M.L. 
Rev. 711 (1982). 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. 


~ Jur. 2d Civil Rights §§ 28 to 34, 41 to 60, 98 to 175, 193 to 
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206, 226 to 242, 249 to 256. 

Tenants or buyers: race or religious belief as permis- 
sible consideration in choosing tenants or buyers of real 
estate, 14 A.L.R.2d 163. 

Discharge from private employment on ground of politi- 
cal views or conduct, 51 A.L.R.2d 742, 29 A.L.R.4th 287, 
38 A.L.R.5th 39. 

Businesses or establishments falling within state civil 
rights statute provisions prohibiting discrimination, 87 
A.L.R.2d 120, 

Blockbusting: validity and construction of anti- 
blockbusting regulations designed to prevent brokers 
from inducing sales of realty because of actual or rumored 
entry of racial group in neighborhood, 34 A.L.R.3d 1482, ’ 

Exclusion of or discrimination against physician or sur- 
geon by hospital, 37 A.L.R.3d 645. 
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Aliens: constitutionality of enactment or regulation for- 
bidding or restricting employment of aliens in public em- 
ployment or on public works, 38 A.L.R.3d 1213. 

Discrimination in provision of municipal services or fa- 
cilities as civil rights violation, 51 A.L.R.3d 950. 

Trailer park as place of public accommodation within 
meaning of state civil rights statutes, 70 A.L.R.8d 1142. 

Application of state law to sex discrimination in em- 
ployment, 87 A.L.R.3d 93: 

State laws prohibiting sex discrimination as aiiilated by 
dress or grooming requirements for customers of estab- 
lishments serving food or beverages, 89 A.L.R.3d 7: 

Construction and effect of state legislation forbid- 
ding job discrimination because of physical handicap, 90 
A.L.R.3d 383. 

Union security arrangements in state public employ- 
ment, 95 A.L.R.3d 1102. 

Application of state law to age discrimination in em- 
ployment, 96 A.L.R.3d 195. 

Prohibition, under state civil rights laws, of racial dis- 
crimination in rental of privately owned residential prop- 
erty, 96. A.L.R.3d 497. 

Identification of jobseeker by race, religion, national ori- 
gin, sex, or age, in "situation wanted" employment adver- 
tising as violation of state civil rights laws, 99 A.L.R.3d 
154. 

On-the-job sexual harassment as violation of state civil 
rights law, 18 A.L.R.4th 328. 

Construction and effect of state legislation forbidding 
discrimination in housing on account of ‘physical handi- 
cap, 28 A.L.R.4th 685. 

What constitutes illegal discrimination under state 

statutory prohibition against discrimination in hous- 
ing accommodations on account of marital status, 33 
A.L.R.4th 964, 

What constitutes employment discrimination on basis 
of "marital status," for purposes of state civil rights laws, 
44 A.L.R.4th 1044. 

Discipline or discharge for sexual conduct as violative of 
state fair employment laws, 47 A.L.R.4th 863. 

Liability of employer, supervisor, or manager for inten- 
tionally or recklessly causing employee emotional dis- 
tress, 52 A.L.R.4th 853. 

AIDS infection as affecting right to attend public school, 
60 A.L.R.4th 15. 

Accommodation requirement under state legislation 
forbidding job discrimination on account of handicap, 76 
A.L.R.4th 310. 

Handicap as job disqualification under state legislation 
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forbidding job discrimination on account of handicap, 78 © 


A.L.R.4th 265. 

Discrimination "because of handicap" or "on the basis of 
handicap" under state statutes prohibiting job discrimina- 
tion on account of handicap, 81 A.L.R.4th 144. 

State civil rights legislation prohibiting sex discrimina- 
tion in housing, 81 A.L.R.4th 205. 

What constitutes handicap under state legislation for- 
bidding job discrimination on account of handicap, 82 
A.L.R.4th 26. 

Liability for discharge of employee from private em- 
ployment on ground of political views or conduct, 38 
A.L.R.5th 39. 

Application of state law to age discrimination in em- 
ployment, 51 A.L.R.5th 1. 

Validity, construction, and application of state enact- 
ment, order, or regulation expressly prohibiting sexual 
orientation discrimination, 82 A.L.R.5th 1. 

Individual liability of supervisors, managers, officers or 
co-employees for discriminatory actions under state Civil 
Rights Act, 83 A.L.R.5th 1. 

When is supervisor's or coemployee's hostile environ- 
ment sexual harassment imputable to employer under 
state law, 94 A.L.R.5th 1. 
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Discrimination against pregnant employee.as violation 
of state fair employment laws, 99 A.L.R.5th 1. 

What constitutes substantial limitation on major life 
activity of working for purposes of state civil rights acts, 
102.A.L.R.5th 1. 

Necessity of, and what constitutes, employer's reason- 
able accommodation of employee's religious preference 
under state law, 107 A.L.R.5th 623, § 7. 

Refusal to hire, or dismissal from employment, on ac- 
count of plaintiff's sexual lifestyle or sexual preference as 
violation of federal constitution or federal civil rights stat- 
utes, 42 A.L.R. Fed. 189. 

Sex discrimination in law enforcement and corrections 
employment, 53 A.L.R. Fed: 31. 

Actions, under 42 USCS § 1983, for violations of federal 
statutes pertaining to rights of handicapped persons, 63 
A.L.R. Fed. 215. 

Age as bona fide occupational qualification "reasonably 
necessary" for normal conduct of business under § 4(f)(1) 
of Age Discrimination in Employment Act (29 USCS § 
623(f)(1)), 63 A.L.R. Fed, 610. 

Admissibility, in action under Title VII of the Civil Rights 
Act of 1964 (42 USCS §§ 2000e et seq.), of evidence of dis- 
criminatory practices predating the Act, 63 A.L.R. Fed. 891. 

Liability under Title VII of Civil Rights Act of 1964 (42 
USCS § 2000e et seq.) of employer, as successor employer, 
for discriminatory employment practices of predecessor, 
67 A.L.R. Fed. 806. 

_ Disparate impact test for sex discrimination in employ- 
ment under Title VII of Civil Rights Act of 1964 (42 USCS 
§ 2000e et seq.), 68 A.L.R. Fed. 19. 

When is work environment intimidating, hostile, or of- 
fensive, so as to constitute sexual harassment in violation 
of Title VII of Civil Rights Act of 1964, as amended (42 
USCS § 2000e et seq.), 78 A.L.R. Fed. 252. 

Reinstatement as remedy for discriminatory discharge 
or demotion under Age Discrimination in Employment 
Act (29 USCS § 621 et seq.), 78 A.L.R. Fed. 575. 

Actions under Age Discrimination in Employment Act 
(29 USCS 8§ 621-634) challenging hiring or retirement 
practices in law enforcement employment, 79 A.L.R. Fed. 
373. 

Who is "qualified" handicapped person protected from 
employment discrimination under Rehabilitation Act of 
1973 (29 USCS §§ 701 et seq.) and regulations promul- 
gated thereunder, 80 A.L,R. Fed. 830. 

Effect of mixed or dual motives in actions under Title 
VII (equal employment opportunities subchapter) of Civil 
Rights Act of 1964 (42 USCS §§ 2000e et seq.), 83 A.L.R. 
Fed, 268. . 

Actionability, under federal and state antidiscrimina- 
tion legislation, of foreign employer's discriminating in 
favor of foreign workers in hiring and other employment 
matters, 84 A.L.R. Fed, 114. 

Nature and burden of proof in Title VII action alleging 
favoritism in promotion or job assignment due to sexual 
or romantic relationship between supervisor and another, 
86 A.L.R. Fed. 230, 

Circumstances which warrant finding of constructive 
discharge in cases under Age Discrimination in Employ- 
ment Act (29 USCS § 621 et seq.), 98 A.L.R. Fed. 10. 

When does adverse employment decision based on per- 
son's foreign accent constitute national origin discrimina- 
tion in violation of Title VII of Civil Rights Act of 1964 (42 
USCS §§ 2000e et seq.), 104 A.L.R. Fed, 816. 

Protection of debtor from acts of discrimination by pri- 
vate entity under § 525(b) of Bankruptcy Code of 1978 (11 
USCS § 525(b)), 105 A.L.R. Fed. 555. 

Sex discrimination in job assignment or transfer as vio- 
lation of Title VII of Civil Rights Act of 1964 (42 USCS §§ 
2000e et seq.), 123 A.L.R. Fed. 1 

Who, other than~ specifically excluded persons, is 
"employee" under § 4(a)(1) of Age Discrimination in 
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Employment Act of 1967 (29: USC § 623(a)(1)), 125 A, a. R. 
Fed, 273. 

Employee's retention of enofii received in eptiditler: 
ation of promise not'to enforce claims under Age Discrimi- 
nation in Employment Act as ratification of otherwise in- 
valid or voidable waiver under § 7(f)(1) of act (29 USC § 
626(f)(1)), 128 A.L.R. Fed..577: 

Validity, construction, and application of § 274A of Im- 
migration and Nationality Act (8 USCS § 1324a), involv- 
ing unlawful employment of aliens, 130 A.L.R. Fed. 381: 

What constitutes employer's reasonable accommoda- 
tion of employee's religious preferences under Title VII of 
Civil Rights Act of 1964, 184 A.L.R. Fed. 1. 

Who is "employer" within meaning of Age Discrimina- 
tion in Employment Act of 1967 (29 USCS § 621 et’seq.), 
137 A.L.R. Fed. 561, 

Conduct of plaintiff as defense in action for employment 
discrimination based on sexual harassment under federal 
civil rights statutes, 145 A.L.R. Fed. 459. 

Construction and application of § 804(f) of Fair Hous- 
ing Act (42 USCA § 3604(f)), prohibiting discrimination 
in housing because of individual's disability, 148 A.L.R. 
Fed. 1, 

What constitutes reverse or majority gender discrimi- 
nation against males violative of federal constitution or 
statutes - public employment cases, 153 A.L.R. Fed. 609. 


What constitutes direct evidence of age discrimination 
in action under age discrimination in employment act (29 
US.C.A. §§ 621et seq.) - post-Price Waterhouse cases, 155 
A.L.R. Fed. 283. 

What constitutes racial harassment in employment vio- 
lative of Title VII of Civil Rights Act of 1964 (42 U.S:C.A. § 
2000e et seq.), 156 A.L.R. Fed. 1. 

Sex discrimination in public education under Title Ix 
- supreme court cases, 158 A.L.R. Fed. 563. 

Liability of ‘employer, under Title VII of Civil Rights 
Act of 1964 (42 ULS.C.A. §§ 2000e et seq.) for sexual ha- 
rassment of employee by eager client, or patron, 163 
A.L.R. Fed. 445. 5 

What constitutes "Willful violation" under age disjppitelt- 
nation in employment act (29 U.S.C. § 626 et seq.) enti- 
tling victim to liquidate damages, 165 A.L.R. Fed. 1. 

What constitutes reverse sex or gender discrimination 


-against males violative of federal constitution or statutes 


- nonemployment cases, 166 A.L.R. Fed. 1. 

What constitutes reverse or majority race or national 
origin discrimination violative of federal constitution or 
statutes - public employment cases, 168 A.L.R. Fed. 1. 

14 C.J.S. Civil Rights, §§ 53 to 67;146 to 181. 


28-1-7.1. Prohibiting discrimination against seniors in certain | 


volunteer service. 


The state or a political subdivision of the state shall not exclude a person older than sixty years of 
age from volunteer service as long as the person is physically, mentally and professionally capable 
of performing the services involved. For the purposes of this section, "professionally capable" means 
having the ability to demonstrate reasonable proficiency and having any relevant certification in 
accordance with the laws, rules or technical standards that may govern the particular profession. 


History: Laws 2008, ch. 2381, § 1. Effective dates. — Laws 2003, ch. 231, § 2 made the 


act effective ied 1, 2003. 


28-1-7, 2. Quotas moss 


A person, employer, employment agency or organization sige: OE use the provisions of the Hu. 
man Rights Act to adopt or implement a.quota on the basis of sexual orientation or gender identity. 


Effective dates, — Laws 2003, ch. 388, § 5 Rint the 


History: Laws 2003, ch. 383, § 8. 
7 act effective July 1, 2003. 


28-1-8. Repealed. 


Repeals. — Laws 1983, ch. 241, § 6, repealed, 28- 


relating to certification of preexisting disability, effective 
1-8 NMSA 1978, as enacted by Laws 1973, ch. 155, § 3, 


June 17, 1983, 


28-1-9. Exemptions. 


Nothing contained in the Ttiripeal Rights Act shall: 
A. .apply to any single-family dwelling sold, leased, subleased or rented by an owner without 
the making of any notice, statement or advertisement with respect to the sale, lease, sublease or 


rental of a dwelling unit that indicates any preference, limitation or discrimination baséd on race, © 


color, religion, national origin, ancestry, sex, sexual orientation or gender identity. This exemption 
is subject to these further reservations: ) 
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(1) to qualify for the exemption, the seller must not be an owner of or own or have reserved. 
any interest in more than three single-family dwellings; and 

(2) if the seller does not currently live in the dwelling or he was not the most recent 
occupant, the exemption granted in this section shall only apply to one sale in twenty-four 
months; 

B. bar any religious or denominational institution or organization that is operated, supervised 
or controlled by or that is operated in connection with a ‘religious or denominational organization 
from limiting admission to or giving preference to persons of the same religion or denomination 
or from making selections of buyers, lessees or tenants as are calculated by the organization or 
denomination to promote the religious or denominational principles for which it is established or 
maintained, unless membership in the religious or denominational organization is restricted on 
account of race, color, national origin or ancestry; 

C. bar any religious or denominational institution or organization that is operated, supervised 
or controlled by or that is operated in connection with a religious or denominational organization 
from imposing discriminatory employment or renting practices that are based upon sexual orien- 
tation or gender identity; provided, that the provisions of the Human Rights Act with respect to 
sexual orientation and gender identity shall apply to any other: 

(1) for-profit activities of a religious or denominational institution or religious organiza- 
tion subject to the provisions of Section 511(a) of the Internal Revenue Code of 1986, as amended; 
or 

(2) nonprofit activities of a religious or denominational institution or religious organi- 
zation subject to the provisions of Section 501(c)(3) of the Internal Revenue Code of 1986, as 
amended; 

D. apply to rooms or units in dwellings containing living quarters occupied or intended to be 
occupied by no more than four families living independently of each other, if the owner actually 
maintains and occupies one of the living quarters as his residence; 

E. apply to public restrooms, public showers, public dressing facilities or sleeping quarters in 
public institutions, where the preference or limitation is based on sex; and 

F. prevent the mandatory retirement of an employee upon reaching the age of sixty-five years 
or older, if the employer is operating under a retirement plan that meets the requirements of Pub- 
lic Law 93-406, the Employee Retirement Income Security Act of 1974. 


History: 19538 Comp., § 4-38-8, enacted by Laws ; ANNOTATIONS 
1969, ch. 196, § 8; 1973, ch. 58, § 2; 1975, ch. 78, § 1; ; s 5 POLE POLIO 
2008, ch. 383, § 4; 2004, ch. 115, § 2. Law reviews. — For article, "Age Discrimination in 


Cross references. — For the federal Employee Retire- Employment: A Comparison of the Federal and State 
ment Income Security Act of 1974, see 26 U.S.C. § 410 et Laws and Remedies in New Mexico," see 7 N.M.L. Rev. 51 


(1976-77). 
seq. ‘ ‘ ATI 
: For article, "Selecting an Analogous State Limitations 
ben Be VEeaY: ie Poecnal Bevenva, Codes of Statute in Reconstruction Civil Rights Claims: The Tenth 
Hor Section 501(c)(3), see 26 U.S.C. § 501(c)(3). . Circuit's. Resolution," see 15 N.M.L. Rev. 11 (1985). 
The 2004 amendment, effective July 1, 2004, deleted _ Am. Jur, 2d, A.L.R. and CJS, references. — Valid- 
Subsection G, which provided that the Human Rights ity, construction, and application of provisions of § 702 of 


Act does not apply to a business that employs fourteen or Civil Rights Act of 1964 (42 USCS § 2000e-1) exempting 
fewer full-time employees. activities of religious organizations from operation of Title 
The 2008 amendment, effective July 1, 2003, substi- VII Equal Employment Opportunity provisions, 67 A.L.R. 
tuted "sex, sexual orientation or gender identity" for "or Fed. 874. euihinbiitn ia Bath A 
sex" following "national origin, ancestry" in Subsection Actions under Age Discrimination in Employment Act 
A; in Paragraph A(2), substituted "does not currently" (29 USCS §§ 621 to 634) challenging hiring or retirement 
for "doesn't presently" near the beginning, deleted "then" practices in law enforcement employment, 79 A.L.R. Fed. 
following "most recent occupant", substituted "shall" for 378. = ; aie 
"will" following "in this section"; in Subsection B, substi- Validity, construction, and application of § 804 (c) of 
tuted "that is operated, supervised" for “which is operated, Civil Rights Act of 1968 (Fair Housing Act) (42 USCS § 
or supervised" following "institution or organization", in- 8604 (c)) prohibiting discriminatory notice, statement, or 
serted "that" following "controlled by or"; added present advertisement with respect to sale or rental of dwelling, 
Subsection C and redesignated former Subsections C to E 142 A.L.R. Fed. 1 
as Subsections D to F; and added Subsection G. 
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28-1-10. Grievance procedure. 


A. A person claiming to be aggrieved by an unlawful discriminatory practice and a member of 
the commission who has reason. to believe that discrimination has occurred may file with the hu- 
man rights division of the labor department a written complaint that shall state the name and ad- 
dress of the person alleged to have engaged in the discriminatory practice, all information relating 
to the discriminatory practice and any other information that may be required by the commission. 
All complaints shall be filed with the division within three hundred days after the alleged act was 
committed. 

B. The director shall advise the respondent that a complaint has been filed against the respon- 
dent and shall furnish the respondent with a copy of the complaint. The director shall promptly 
investigate the alleged act. If the director determines that the complaint lacks probable cause, 
the director shall dismiss the complaint and notify the complainant. and respondent of the dis- 
missal. The complaint shall be dismissed subject to appeal as in the case of other orders of the 
commission. 

C.. Ifthe director determines that probable cause exists for the complaint, the director shall at- 
tempt to achieve a satisfactory adjustment of the complaint through persuasion and conciliation, 
The director and staff shall neither disclose what has transpired during the attempted conciliation 
nor divulge information obtained during any hearing before the commission ora commissioner 
prior to final action relating'to the complaint. An officer or employee of the labor department who 
makes public in any manner information in violation of this subsection is guilty of a misdemeanor 
and upon conviction shall be fined not more than one thousand dollars ($1,000) or imprisoned not 
more than one year. 

D.. A person. who has filed a complaint with the human rights division may request and 
shall receive an order of nondetermination from the director without delay after the division's 
receipt of the complaint and in jointly filed cases, after the federal complaint has been closed. 
The order of nondetermination may be appealed pursuant to the provisions of Section 28-1-13 
NMSA 1978. 

E. Inthe case of a complaint filed by or on behalf of a person who has.an urgent medical condi- 
tion and has notified the director in writing of the test results, the director shall make the determi- 
nation whether probable cause exists for the complaint and shall attempt any conciliation efforts 
within ninety days of the filing of the written complaint or notification, whichever occurs last. 

F. If conciliation fails or if, in the opinion of the director, informal conference cannot result 
in conciliation and the complainant has not requested a waiver of right to hearing pursuant:to 
the provisions of Subsection J of this section, the commission shall issue a written complaint in 
its own name against the respondent; except that in the case of a complaint filed by or on behalf 
of a person who has an urgent medical condition, who has notified the director in writing of the 
test results and who so elects, the director shall issue an order of nondetermination, which may 
be appealed pursuant to the provisions of Section 28-1-13 NMSA 1978. The complaint shall set 
forth the alleged discriminatory practice, the secretary's regulation or the section of the Human 
Rights Act alleged to have been violated and the relief requested. The complaint shall require 
the respondent to answer the allegations of the complaint at a hearing before the commission or 
hearing officer and shall specify the date, time and place of the hearing. The hearing date shall 
not be more than fifteen or less than ten days after service of the complaint. The complaint shall 
be served on the respondent personally or by registered mail, return receipt requested. The hear- 
ing shall be held in the county where the respondent i is doing business or the alleged mesiegapess 
tory practice occurred. 

G. Within one year of the filing of a complaint by a person BBetiKed, the commission or its 
director shall: itistia 

(1) dismiss the complaint for lack of probable cause; 

(2) achieve satisfactory adjustment of the complaint as ub is net by order of the commis- 
sion; or 

(3) file a formal complaint on behalf of the commission. 

H. Upon the commission's petition, the district court of the county where the respondent is do- 
ing business or the alleged discriminatory practice occurred may grant injunctive relief pending 
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hearing by the commission or pending judicial review of an order of the commission so as to pre- 
serve the status quo or to ensure that the commission's order as issued will be effective. The com- 
mission shall not be required to post a bond. 

I. For purposes of this section, "urgent medical condition" means any medical condition as 
defined by an appropriate medical authority through documentation or by direct witness of a 
clearly visible disablement that poses a serious threat to the life of the person with the medical 
condition. 

J. The complainant may seek a trial de novo in the district court in lieu of a hearing before 
the commission, provided the complainant requests from the director, in writing, a waiver of com- 
plainant's right to hearing within sixty days of service of written notice of a probable cause deter- 
mination by the director. The director shall approve the waiver request ‘and shall serve notice of 
the waiver upon the complainant and respondent. The complainant may request a trial de novo 
pursuant to Section 28-1-13 NMSA 1978 within ninety days from the date of service of the waiver. 
Issuance of the notice shall be deemed 'a final order of the commission for the purpose of appeal 
pursuant to Section 28-1-13 NMSA 1978. | 


History; 1953 Comp., § 4-33-9, enacted by Laws Exhaustion of administrative remedies not re- 
1969, ch. 196, § 9; 1981, ch. 220, § 1; 1988, ch. 241, § 3; quired. — Because the Human Rights Act does not pro- 
1987, ch. 342, § 21; 1991, ch. 45, § 1; 1993, ch. 268, § 2; vide an exclusive remedy, exhaustion of administrative 


1998, ch. 305, § 1; 1995, ch. 125, § 2; 2005, ch. 311, § 1. remedies under the act is not a prerequisite to proceeding 

The 2005 amendment, effective June 17, 2005, with an independent tort claim. The legislature did not in- 
changed the time when complaints must be filed from one tend the act's remedies to be exclusive. Gandy v. Wal-Mart 
hundred eighty days to three hundred days in Subsection Stores, Inc., 1994-NMSC-040, 117 N.M. 441, 872 P.2d 859. 
A; deleted the former provision of Subsection D that the Effect of filing with EEOC, — Even though the plain- 
division shall receive an order of non-determination one tiff had filed a sex discrimination complaint against her 
hundred eighty days after receipt of the complaint; pro- former employer only with the equal employment oppor- 
vided in Subsection D that the division shall receive and tunity commission (EEOC), she exhausted her adminis- 
order of non-determination without delay after receipt of trative remedies and could file an appeal in the district 
the complaint and in jointly filed cases, after the federal court because a work-sharing agreement between the 
complaint has been closed; and changed the time the com- EEOC and New Mexico human rights division (NMHRD) 
plainant may request a trial de novo from thirty days to and NMHRD regulations provided that NMHRD proce- 
ninety days. , ¥ dural requirements were met by filing a complaint with 


The 1995 amendment, effective June 16; 1995, made either the NMHRD or the EEOC. Sabella v. Manor Care, 
minor stylistic changes in Subsection A, in Subsection Inc., 1996-NMSC-014, 121 N.M. 596, 915 P.2d-901. ~ 


F, inserted "and the complainant has not requested a Notice required. — Plaintiff has to give notice to the 
waiver of right to hearing pursuant to the provisions of New Mexico human rights commission (now the human 
Subsection J of this section" in the first sentence and "or rights division of the department of labor) of the alleged 
hearing officer" in the third sentence, and added Subsec- discrimination before commencement of his action in fed- 
tion J. eral court. Harris v. Ericson, 457 F.2d 765 (10th Cir. 1972). 
The 19938 amendment, effective June 18, 1993, in- Notice of right to sue from EEOC. — Receiving a 
serted a new Subsection G, and redesignated former Sub- notice of right to sue from the equal employment opportu- 
sections G and H as present Subsections H and I. nity commission did not satisfy the state law requirement 
The 1991 amendment, effective July 1, 1991, inserted of obtaining an order from the human rights division, 
“human rights" in the first sentence of Subsection A; nor did such notice affect the 30-day time limit for filing 
added Subsections D, E and H; redesignated former Sub- an appeal from an order of the division in state court. 
sections D and E as Subsections F and G; in Subsection F Mitchell-Carr v. McLendon, 1999-NMSC-025, 127 N.M. 
added the exception at the end of the first sentence; and 282, 980 P.2d 65. 
made stylistic changes in Subsections A and B. Statute of limitations begins to run from the date 


of an adverse employment action. — In age discrimi- 
ANNOTATIONS nation cases, the statute of limitations commences to run 
Exhaustion of administrative remedies, — A plain- _ when a plaintiff knows or should know of the adverse 
tiff must exhaust plaintiffs. administrative remedies employment action, regardless of whether the plaintiff 
against a party before bringing an action against that then has or should have knowledge of the employer's 
party based on a claim under the Human Rights Act. discriminatory intent. Slusser v. Vantage Builders, Inc., 
Sonntag v. Shaw, 2001-NMSC-015, 180 N.M238,22 P.3d.) 2018-NMCA-073, 
1188. , Statute of limitations began to run upon termi- 
Independent tort, action not precluded. — The Hu- nation of employment. — Where plaintiff, who held a 
man Rights Act did not preclude the plaintiff from bring- managerial position in defendant's accounting depart- 
ing a tort claim against her employer and supervisor ment and who met or exceeded defendant's expectations, 
based on allegations that the supervisor disparaged and | was terminated by defendant in February 2006 ostensibly 
humiliated her in front of other employees necessitating because plaintiff's position had been sitio gti by pels 
her hospitalization. Beavers v. Johnson’Controls World . ‘Structuring of the accounting department; in June , 
Servs., Inc., 1995-NMOA-070, 120 N.M..348, 901 P.2d 761. plaintiff learned that a younger person, who was paid sub- 
Compliance with grievance procedure of Human stantially less than plaintiff, had been assigned plaintiff's 
Rights Act is prerequisite to suit bade the att lara: position and had the same roles and performed the same 


; ) I job as plaintiff; plaintiff filed a charge of discrimination 
pase Pr Beh SRBENMOR ORS SON SL 272, in October 2007; and plaintiff claimed that the statute of 
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limitations began to run when plaintiff learned that de- 
fendant's action was discriminatory, the statute began to 


run upon plaintiff's termination and expired prior to the 


filing of plaintiff's action. Slusser v. Vantage Builders, Inc., 
2018-NMCA-073, 


Statute of limitations was not equitably tolled. 
— Where plaintiff asserted that evidence of discrimiria- . 


tion existed immediately after plaintiff's termination that 
a younger employee took over plaintiff's responsibilities; 
and plaintiff never showed that plaintiff acted diligently 
to discover the evidence and pursue plaintiff's rights or 
that plaintiff could not have known about the discrimina- 
tion even with reasonable diligence in investigating the 
basis of plaintiff's termination, the statute of limitations 
was not equitably tolled. Slusser v. Vantage BaueeTe U Inc., 
2013-NMCA-073. 

Equitable estoppel did not prevent the asser- 
tion of statute of limitations. — Where defendant 
told plaintiff that plaintiff was being terminated because 
plaintiffs position had been eliminated as a result of a 
restructuring of defendant's business and plaintiff later 
learned that plaintiffs termination was performance re- 
lated, defendant's original statement to plaintiff did not 
constitute active steps to prevent plaintiff from timely 
filing an age discrimination complaint and defendant 
was not equitably estopped from asserting a statute of 
limitations defense. Slusser v. Vantage Builders, Inc., 
2018-NMCA-073. 

Notice not timely filed. — Failure to file within the 
time set forth in Subsection A deprives the New Mexico 
commission of a bona fide opportunity to consider or act 
upon the discrimination complaint, and plaintiff cannot 
successfully rely on the resultant rejection as such a ter- 
mination of state proceedings within the meaning of § 
706(d), of Title VII of 1964 Civil Rights Act, 42 U.S.C. § 
2000e-5(d), so as to invoke the extended federal filing pe- 
riod, Dubois v. Packard Bell Corp., 470 F.2d 973 (10th Cir. 
1972). 

Time limit under Subsection G. — Subsection G 
does. not expressly place a jurisdictional time limit on the 
issuance of orders of nondetermination. Mitchell-Carr v. 
McLendon, 1999-NMSC-025, 127 N.M. 282, 980 P.2d 65. 

Effect of not meeting state notice requirement on 
federal age discrimination action. — The failure to 
satisfy the state notice requirement within the time limits 
specified by state law does not bar a federal action which 
has already been commenced, but such federal action 
should be held in abeyance so as to give the state agency 
the opportunity to entertain respondent's grievance. Mis- 
tretta v, Sandia Corp., 6389 F.2d 588 (10th Cir, 1980), 
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Commencement of state proceeding prerequisite 
to federal age discrimination action. — The com- 
mencement of state proceedings, in so-called deferral 
states such as New Mexico, is a jurisdictional requirement 
of the federal Age Discrimination in Employment Act. 
Mistretta v. Sandia Corp., 639 F.2d 588 (10th Cir. 1980), 

When statutory period commences to run anew. 
— The statutory period commences to run anew from the 
last allegedly unlawful employment practice. Molybde- 
num Corp, of Am. v. EEOC, 457 F.2d 935 (10th Cir, 1972), 

Commencement when no continuing unlawful 
practice, — The limitation period for filing a complaint 
commenced to run when second employment application 
was denied for the same reason as first, and where refusal 
to hire was not actuated by a continuing discriminatory 
employment practice. Molybdenum Corp: of Am. v. EEOC, 
457 F.2d 935 (10th Cir, 1972). 

Exhaustion of remedies. — A plaintiff suing as the 
personal representative of a decedent, rather than on her 
own behalf, must still exhaust the administrative rem- 
edies pursuant to this act against the defendant before — 
she may sue the defendant in court. Tafoya v. Bobroff, 865 
F, Supp. 742 (D.N.M. 1994), aff'd, 74 F.3d 1250 (10th Cir. 
1996). 

Complaint form denied filers the right to exhaust 
administrative remedies. — Where the charge of dis- 
crimination form prescribed by regulation of the human 
rights division instructed filers to identify the alleged dis- 
criminating agency by the name and address of the agency, 
but did not require any identification of individual agency 
employees involved in the discrimination, the form did not 
provide filers a fair and adequate opportunity to exhaust 
administrative remedies and preserve the right to pursue 
judicial remedies for liability against individual defen- 
dants under the Human Rights Act and filers who filed 
the prescribed form were not required to have exhausted 
administrative remedies against the previously unnamed 
individual defendants before pursuing their judicial rem- 
edies against the previously unnamed individual defen- 
dants. Lobato v. N.M. Envu't Dep't, 2012-NMSC-002, 268 
P.3d 1284. 

Law reviews. — . For article, "Age Discrimination in 
Employment: A Comparison of the Federal and State 
Laws and Remedies in New Mexico," see 7 N.M. L, Rev. 
51 (1976-77), 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N,M.L, Rev. 11 (1985), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15 Am. 
Jur. 2d Civil Rights § 261... 

14 C.J.S. Civil Rights, $§ 448 to 462. 


A. The respondent to a complaint made pursuant to Section 28-1-10 NMSA 1978 may file a 
written answer to the complaint, appear at the hearing, give testimony and be represented by 
counsel and may obtain from the commission subpoenas for any person or for the production of 
any evidence pertinent to the proceeding. The complainant shall be present at the hearing and 
may be represented by counsel. Hach party shall have the right to amend his complaint or answer. 

B. A panel of three members of the commission designated by the chairman shall sit, and a de- 
cision agreed upon by two members of the panel shall be the decision of the commission. However, 
no commissioner who has filed a complaint may sit on the panel hearing his complaint. Hearings 
also may be conducted by a hearing officer employed by the human rights division of the labor 
department or, if the hearing officer is unavailable, one member of the commission may be desig- 
nated by the chairman to act as a.,hearing officer. A hearing officer shall have the same powers and 
duties as a commissioner as set forth in Paragraph (2) of Subsection A of Section 28-1-4 NMSA 
1978. 
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C. The complainant or his representative shall present to the commission or the hearing officer 
the case supporting the complaint. No evidence concerning prior attempts at conciliation shall be 
received. The director shall not participate in the hearing, except as a witness. 

D. The commission and the hearing officer shall not be bound by the formal rules of evidence 
governing courts of law or equity but shall permit reasonable direct examination and cross- 
examination and the submission of briefs. Testimony at the hearing shall be taken under oath 
and recorded by tape or otherwise. Upon the request of any party, testimony shall be transcribed, 
provided that all costs of transcribing shall be paid by the party so requesting. Each commissioner 
and hearing officer may administer oaths. 

E. Upon the conclusion of a hearing conducted by a eating officer, the hearing officer shall 
prepare a written report setting forth proposed findings of fact and conclusions of law and recom- 
mending the action to be taken by the commission. The hearing officer shall submit the report to 
a review panel consisting of no more than three members of the commission designated by the 
chairman. No commissioner may sit on the panel reviewing the hearing officer's report issued in 
connection with a complaint filed by the commissioner. A decision by a majority of the members 
of the review panel shall be the decision of the commission. If the commission finds from the evi- 
dence presented at any hearing held pursuant to this section that the respondent has engaged in 
a discriminatory practice, it shall make written findings of fact, conclusions of law and its decision 
based upon the findings of fact and conclusions of law. The commission may adopt, modify or reject 
the proposed findings of fact and conclusions of law and the action recommended by the hearing 
officer. Within five days after any order is rendered by the commission following a hearing, the 
commission shall serve upon each party of record and his attorney, if any, a written copy of the 
order by certified mail to the party's address of record. All parties shall be deemed to have been 
served on the tenth day following the mailing. As part of its order, the commission may require 
the respondent to pay actual damages to the complainant and to pay reasonable attorneys’ fees, 
if the complainant was represented by private counsel, and to take such affirmative action as the 
commission considers necessary, including a requirement for reports of the manner of compliance. 

F. Ifthe commission finds from the evidence that the respondent has not engaged in a discrimi- 
natory practice, it shall make written findings of fact and serve the complainant and respondent 
with a copy of the findings of fact and with an order dismissing the complaint. 


History: 1953 Comp., § 4-38-10, enacted by Laws For article, "Selecting an Analogous State Limitations 
1969, ch. 196, § 10; 1975, ch. 248, § 1; 1983, ch. 241, § 4; Statute in Reconstruction Civil Rights Claims: The Tenth 
1987, ch. 342, § 22; 1995, ch. 125, § 3. Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985). 

The 1995 amendment, effective June 16, 1995, substi- Am. Jur, 2d, A.L.R. and C,J.S. references, — 15 Am. 
tuted "must" for "shall" in Subsection A; added the third Jur, 2d Civil Rights § 261. 
and fourth sentences in Subsection B; in Subsection C, Award of front pay under state job discrimination stat- 
substituted "The complainant or his representative" for "A utes, 74 A.L.R.4th 746. 
member of the division staff, the attorney general or special Damages and other relief under state legislation for- 
counsel" and inserted "or the hearing officer"; in Subsection bidding job discrimination on account of handicap, 78 
D, inserted "and the hearing officer" in the first and last A.L.R.4th 435. 
sentences; and in Subsection E, added the first through the Nature and burden of proof in Title VII action alleging 
fourth and the sixth sentences, inserted "presented at any . favoritism in promotion or job assignment due to sexual 
hearing held pursuant to this section" in the fifth sentence, or romantic relationship between supervisor and another, 
and made a minor stylistic change in the last sentence. 86 A.L.R. Fed. 230. J 

Evidence of discriminatory effect alone as sufficient to 
ANNOTATIONS prove, or to establish prima facie case of, violation of Fair 


Housing Act (42 USCS §§ 3601 et seq.), 100 A.L.R. Fed, 97, 


Eroceeding: met stayerkihy filing federal putt + Availability of nominal damages in action under Title 


The filing of an age discrimination complaint in federal gis abe TRO 
court does not stay a proceeding before the commission 4 US tg Act of 1964 (42 USCS § 2000e et seq.), 
to redress the same alleged unlawful discriminatory prac- 14 : R, Fed. 9. ; 

tice. Mares v. Santa Fe Pub, Schs., 1987-NMSC-074, 106 Actions under Fair Housing Act (42 USCS § 3601 et 
N.M. 354, 748 P.2d 110. ’ seq.), based on sexual harassment or creation of hostile 

"Actual damages", — The law in New Mexico is un- environment, 144 A.L.R. Fed. ae Sabah 

settled as to whether the provision for "actual damages," _Availability of damages under § 504 of the abilita- 
Subsection E, encompasses damages for emotional harm. tion Act (29 USCA § 794) in actions against persons or en- 


. tities other than federal government or agencies thereof, 
ee v. City of Albuquerque, 653 F. Supp. 102 (D.N.M. AB ATR Fed 383. 


‘ wre P " a dtenistbiineen Punitive damages in actions for violations of Title VII of 
Bimalymewte A Comparicon of the Federal and State the Civil Rights Act of 1964 (42 USCA § 1981a; 42 USCA 


Laws and Remedies in New Mexico," see 7 N.M. L. Rey. $§ 2000e et seq,), 150 A.L.R. Fed, 601. 
51 (1976-77). 
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Award. of compensatory damages under 42 USCA §) 14 C.J.S. Civil Rights, §§ 454 to 459. 
1981a for violation of Title VII of Civil Rights Act of 1964, ; 
154 A.L.R. Fed. 347. 


28-1-12, Enforcement. 


Ifa respondent toa rains filed pursuant, to the Human Rights Act is not Ape tenes with an 
order of the commission, the attorney general or district attorney, at the request of the secretary, 
shall secure enforcement of the commission's order by a district court. The proceeding shall be ini- 
tiated by the filing of a petition in the district court where the respondent is doing business or the 
alleged discriminatory practice occurred. A copy of the petition shall, be served on the respondent 
personally or by registered mail, return receipt requested. The court may make and enter upon the 
proceedings an order to, decree enforcement of the order of the commission. 


History: 1953 red Me § 4.33- 1, enacted by Laws judgment, respondent could not challenge the subject 


1969, ch. 196, § 11; 1987, ch. 342, § 23. matter jurisdiction of the commission in an action filed 
by the attorney general to enforce the commission's judg- 
ANNOTATIONS ment. N.M. Human Rights Comm'n v, Accurate Machine 


& Tool Co., Inc., 2010-NMCA-107, 149 N.M. 119, 245 P.3d 
63, cert. denied, 2010-NMCERT-010, 149 N.M. 64, 248 
P.3d 1146. 

Am. Jur. 2d, A.L.R. and C.J.S. vétdeeuded — Pur- 
suit of nonjudicial remedy for employment discrimina- 
tion as amounting to election against judicial remedy, 103 
A.L.R.5th 557. 


Subject matter jurisdiction could not be raised in 
enforcement action. — Where the human rights com- , 
mission's complaint was heard more than fifteen days fol- 
lowing service of the complaint; at the hearing on the com~- 
plaint, respondent argued that the commission had lost 
subject matter jurisdiction to hear the complaint because 
the hearing had not occurred within the required time; 
and respondent did not appeal the commission's adverse 


28-1-13. Appeal. 


A. A person aggrieved by an order of the commission may obtain a trial de novo by filing a 
notice of appeal in the district court of the county where the discriminatory practice occurred or 
where the respondent does business. The notice of appeal must be filed within ninety days from 
the date of service of the commission's order. A copy of the notice of appeal shall be served person- 
ally or by certified mail, return receipt requested, on all parties who appeared before the commis- 
sion at their last known addresses. A copy of the notice of appeal shall also be served at the divi- 
sion in Santa Fe. An order of the commission shall not be superseded or stayed during the appeal 

unless the district court so directs after notice to the commission and a hearing. 
' B.. If testimony at the hearing was transcribed, the division shall, upon receipt of the notice of 
appeal, file so much of the transcript of the record as the parties requesting the transcript desig. 
nate as necessary for the appeal with the district court. 

C. Upon appeal, either party may request a jury. The jurisdiction of the district court is exclu- 
sive and its judgment is final, subject to further appeal to the court of appeals. 

D. Ifthe complainant prevails in an action or proceeding under this section, the doen in its 
discretion may allow actual damages and reasonable attorney fees, and the state shall be liable 
the same as a private person. 


History: 1953 Comp., § 4-33-12, enacted by Laws below. To view the session laws in their entirety, see the 
1969, ch. 196, § 12; 1975, ch, 248, § 2; 1983, ch, 241, § 5; 2005 session laws on NMOneSource.com. 
1987, ch. 342, § 24; 2005, ch, 309, § 1; 2005, ch, 311,,§ 2. Laws 2005, ch. 311, § 2, effective June 17, 2005, changed 

Cross references, — For ‘procedures governing ap- the time within which a notice of appeal must be filed 
peals to the district court, see Rule 1-076 NMRA. from thirty days to ninety days in Subsection A and 

For scope of review of the district court, see Zamora v. Vil- changed the appellate court in Subsection C from the su- 
lage of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995), preme court to the court of appeals. © 

2005 Multiple Amendments. — Laws 2005, ch. 309, Laws 2005, ch. 309, § 1, effective June 17, 2005, in Sub- - 
§ 1 and Laws 2005, ch. 311, § 2 enacted different amend- section A, in the first sentence, after "trial de novo" added 
ments to this section that can be reconciled. Pursuant to "by filing a notice of appeal";.in the second sentence, added 
12-1-8 NMSA 1978, Laws 2005, ch. 311, § 2, as the last act "must be filed"; in the fourth sentence, added "A copy of 
signed by the governor, is set out above and incorporates the notice of appeal"; and in Subsection C, changed "su- 
both amendments. The amendments enacted by Laws preme court" to "court of appeals". 


2005, ch. 309, § 1 and Laws 2005, ch, 311, § 2 are described 
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ANNOTATIONS 


I. GENERAL CONSIDERATION. 

EXHAUSTION OF ADMINISTRATIVE REMEDIES, 
TIME LIMITATIONS, 

SCOPE OF REVIEW. 

ATTORNEY FEES. 


I, GENERAL CONSIDERATION. 


Collateral estoppel did not apply. — The findings 
made in administrative proceedings are not entitled to 
collateral estoppel in New Mexico Human Rights Act ac- 
tions because by specifically providing for a "trial de novo 
in district court" in New Mexico Human Rights Act ac- 
tions, the legislature created a statutory exception to the 
application of collateral estoppel in such cases. Contreras 
v. Miller Bonded, Inc., 2014-NMCA-011, cert. granted, 
2013-NMCERT-012. 

Where a municipal bus driver was terminated for cause; 
the bus driver's claim that the termination resulted from 
discrimination based on sex and medical condition was 
fully contested before the municipal personnel board; 
on appeal, the district court determined that there was 
substantial evidence to support the termination for cause 
and that the termination had not resulted from discrimi- 
nation; and where a sheetmetal apprentice, who suffered 
a work injury and who did not give notice of the injury, 
was terminated for failure to show up for work; the sheet- 
metal apprentice's claim that the termination resulted 
from discrimination based on a serious medical condition 
was fully litigated before a workers' compensation judge 
who determined that the termination was for cause and 
that the sheetmetal apprentice had failed to give notice 
of the injury before the termination; on appeal, the court 
of. appeals summarily affirmed the compensation order; 
the bus driver and the sheetmetal apprentice filed com- 
plaints in district court alleging that their terminations 
resulted from discrimination in violation of the New Mex- 
ico Human Rights Act; and the district court determined 
that the bus driver and the sheetmetal apprentice were 
precluded by collateral estoppel from re-litigating their 
discrimination claims and granted summary judgment 
against them, the district court erred in granting sum- 
mary judgment because the findings of an administra- 
tive agency have no collateral estoppel effect on actions 
filed under the New Mexico Human Rights Act. Contre- 
ras v, Miller Bonded, Inc., 2014-NMCA-011, cert. granted, 
2013-NMCERT-012. 

Hostile work environment sexual harassment. 
— Plaintiff presented a prima facie case of hostile work 
environment sexual harassment where supervisor be- 
gan to harass plaintiff when supervisor became general 
manager of store where plaintiff worked, supervisor fol- 
lower plaintiff around, supervisor would approach plain- 
tiff when she was alone, stare at her, and touch himself 
in a sexually suggestive manner, supervisor would stand 
near plaintiff and stare at her breasts, supervisor usually 
had an erection when plaintiff saw him and he rubbed up 
against plaintiff with an erection on one occasion; super- 
visor parked his car next to plaintiffs car even though 
supervisor had a designated parking area, supervisor 
would appear out of nowhere when plaintiff went to the 
warehouse; and supervisor's behavior made plaintiff feel 
uncomfortable and supervisor's presence affected plain- 
tiffs performance at work. Ocana v. Am. Furniture Co., 
2004-NMSC-018, 135 N.M. 539, 91 P.3d 58. 

Vicarious liability of employer. — Employer may 
be held vicariously liable to employee for an actionable 
hostile environment created by a supervisor with im- 
mediate authority over the employee. Employer liabil- 
ity will be presumed where there is actionable sexual 
harassment and the harassing employee has supervi- 
sory authority over the victimized employee. Where no 
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tangible employment action has been taken against the 
employee, the employer may rebut the presumption by 
proving that the employer exercised reasonable care to 
prevent and correct promptly any sexual harassing be- 
havior and the employee reasonably failed to take ad- 
vantage of any preventative or corrective opportunities 
provided by the employer or to avoid harm otherwise. 
Ocana v. Am. Furniture Co., 2004-NMSC-018, 185 N.M. 
539, 91 P.3d 58. 

Section applies only to de novo appeals from 
commission decision; when the administrative proce- 
dure was never invoked, a district court action was not 
an appeal under this section. Jaramillo v. J.C. Penney Co., 
1985-NMCA-002,:102 N.M. 272, 694 P.2d 528. 

Venue. — The legislature intended that appeal for a 
trial de novo be limited to the district court of the county 
of the place elected by the commission to hear the com- 
plaint, as between a place of employer's doing business or 
of the alleged discriminatory practice. Montoya v. Super 
Save Warehouse Foods, 1991-NMSC-003, 111 N.M.. 212, 
804 P.2d 403. tY . 

Section not overridden by Tort Claims Act. — The 
Tort Claims Act (Article 4 of Chapter 41 NMSA 1978) does 
not override or supersede the Human Rights Act so as to 
shield a governmental entity from liability otherwise flow- 
ing from a discriminatory practice proscribed by the latter 
act, This section constitutes a waiver of sovereign immu- 
nity for liability imposed on public entities by the human 
rights commission, or by a district court on appeal from a 
commission decision, for violations of the Human Rights 
Act. Luboyeski v. Hill, 1994-NMSC-032, 117 N.M. 380, 872 
P.2d 353. 

Remedies are not exclusive. — The Whistleblower 
Protection Act (WPA), 10-16C-1 through -6 NMSA 1978, 
and the New Mexico Human Rights Act (HRA), 28-1-1 
through -15 NMSA 1978, are not in irreconcilable conflict; 
a plaintiff may state a WPA claim alongside a claim under 
the HRA, Herald v. Board of Regents of the Univ. of N.M., 
2015-NMCA-104, cert. denied, 2015-NMCERT-009. 

Where plaintiff, a resident physician at the university 
of New Mexico school of medicine, was dismissed from the 
residency program and. brought suit against the board 
of regents of the university of New Mexico claiming that 
her termination was driven by discrimination and retali- 
ation in violation of the New Mexico Human Rights Act 
(HRA), 28-1-1 NMSA 1978 et seq., and the Whistleblower 
Protection Act (WPA), 10-16C-1 NMSA 1978 et seq., the 
district court erred in dismissing plaintiffs WPA claims 
on the grounds that the WPA and the HRA are irrecon- 
cilably conflicting and in concluding that plaintiff could 
therefore only proceed under the HRA. Herald v. Board 
of Regents of the Univ, of N.M., 2015-NMCA-104, cert. de- 
nied, 2015-NMCERT-009, 

Admissibility of reports not in record, — Ordinary 
rules of evidence govern the admissibility of administra- 
tive findings, and the district court is not precluded from 
adherence to the hearsay evidence rule in ruling on the 
admissibility of official reports or statements that are not 
in the nature of a transcript of the record. Behrmann v. 
Phototron Corp., 1990-NMSC-073, 110 N.M. 323, 795 P.2d 
1015. 

"Actual damages" construed. — The term "actual 
damages" in Subsection D is synonymous with compen- 
satory damages, and excludes punitive damages, As for 
prospective damages, because they are a species of actual 
damages, they properly may be granted where evidence 
has been presented as to their present worth. Behrmann 
v. Phototron Corp., 1990-NMSC-073, 110 N.M. 323, 795 
P.2d 1015. 

Evidence supporting award of front pay. — Evi- 
dence of plaintiff's inability to find full-time employment 
in his locality, despite his strenuous efforts, constitutes 
sufficient evidence of his inability to mitigate damages to 
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support the court's discretion in determining that future 
employment would be unlikely and to support an award of 
front pay. Smith v; FDC Corp., 1990-NMSC-020, 109.N.M., 
514, 787.P.2d 433. 

State immunity from interest not weital — Sub- 
section D of this section does not explicitly waive the 
state's immunity from post-judgment interest. Nava: v, 
City.of Santa Fe, 2004-NMSC-039,,.136 N.M. 647, 103 P.3d 
571. 

Interest not authorized. — Trial: court: did not 
abuse its discretion by refusing to assess interest on the 
judgment, fees, and costs in plaintiff's retaliation: suit, 
because an. interest award under Section 56-8-4 NMSA 
1978 is not an absolute right, but rather is a matter to 
be left to the discretion of the trial court, and. there is 
no authority suggesting thatthe phrase "actual damages 
and reasonable attorney's fees" in Subsection D of this 
section should be.expanded to include interest. Gonzales 
v. N.M. Dep't of Health, 2000-NMSC-029, 129 N.M..586, 
11 P.3d 550. 

Validity of certain jury instructions. — The court 
did not abuse. its discretion in giving "sex stereotyping" 
and "absence-of-direct-proof” instructions to the jury in an 
action brought by an. employee who alleged that she was 
wrongfully terminated from her job asa salesperson be- 
cause she became pregnant. Behrmann v. Phototron Corp., 
1990-NMSC-078, 110.N.M. 323, 795 P.2d 1015, 


II, EXHAUSTION OF ADMINISTRATIVE 
REMEDIES. 


Exhaustion of remedies against individual de- 
fendants required. — Individual defendants cannot be 
sued in district court under this article unless and until 
the complainant exhausts her administrative remedies 
against them. Luboyeski v. Hill, 1994-NMSC-032, 117 
NM. 380, 872 P.2d 353. 

Liability of individual. — Where plaintiff named 
only the corporation as a defendant in her complaint 
for discrimination’ before the human rights division, 
the president of the corporation was not now person- 
ally liable in district court because, while she exhausted 
her administrative remedies against the corporation, 
she’ failed to do so against the president individually. 
Sonntag v, Shaw, 2001-NMSC-015, 130'N.M. 238, 22 
P.3d 1188. - 

Complaint form denied filers the right to exhaust 
administrative remedies. — Where the charge of dis- 
crimination form prescribed by regulation of the human 
rights division instructed filers to identify the alleged dis- 
criminating agency by the name and address of the agency, 
but did not require any identification of individual agency 
employees involved in the discrimination, the form did not 
provide filers a fair and adequate opportunity to exhaust 
administrative remedies and preserve the right to pursue 
judicial remedies for liability against individual defen- 
dants under the Human Rights Act and filers who: filed 
the prescribed form were not required to have exhausted 
administrative remedies against the previously unnamed 
individual defendants before pursuing their judicial rem- 
edies against the previously unnamed individual defen- 
dants. Lobato v. N.M. Env't Dep't, 2012-NMSC-002, 268 
P.3d 1284, 

Exhaustion of administrative remedies. — Everl 
though the plaintiff had filed a sex discrimination com- 
plaint against her former employer only with the equal 
employment opportunity commission (EEOC), she ex- 
hausted her administrative remedies and could file an 
appeal in the district court because a work-sharing agree- 
ment between the EEOC and New Mexico human rights 
division (NMHRD) and NMHRD regulations provided 
that NMHRD procedural requirements were met by fil- 
ing a complaint with either the NMHRD or the EEOC, 
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Sabella v. Manor Care, Inc., 1996-NMSC-014, 121 N.M. 
596, 915 P.2d 901. 


Ill. TIME LIMITATIONS. 


Time limitations. — Where human rights division 
did not give plaintiffs attorney notice of its record of 
decision even though attorney filed an entry of appear- 
ance with the’ division, district court could find that the 
division's actions tolled the thirty-day time limit to file 
an appeal to district court and required district court 
to deny defendant's motion for summary judgment that 
plaintiff had not timely filed notice of appeal. Ocana v. 
Am. Furniture Co., 2004-NMSC-018, 135 N.M. 539, 91 
P.3d 58. 

Time limit on filing complaint. — Receiving a notice 
of right to sue from the equal employment opportunity 
commission did not satisfy the state law requirement of 
obtaining an order from the human rights division, nor 
did such notice affect the thirty-day time limit for filing 
an appeal from an order of the division in state court, 
Mitchell-Carr v. McLendon, 1999-NMSC-025, 127 N.M, 
282, 980 P.2d 65. 

Time limits tolled. — Although the HEOC issued its 
decision in July, 1999, the division did not notify com- 
plainant's attorney of record of the decision because he 
was erroneously not put on the mail distribution list. 
Although the division normally corresponds with a com- 
plainant through his or her attorney once the attorney 
files an entry of appearance on the complainant's behalf, 
the division did not do this, and, as a result; complainant 
did not receive notice of the division's decision until much 
later, Thus, a fact-finder could find that the division's ac- 
tions tolled the time limits. Ocana v, Am. Furniture Co., 
2004-NMSC-018, 135 N.M. 539, 91 P.3d 58. 

The statute of limitations for a state law eliiick 
over which a federal district court exerts supple- 
mental jurisdiction is tolled while the federal case 
is pending. — Where plaintiff brought a claim against 
her employer individually and the employer's dental 
practice for discrimination on the basis of sex under the 
New Mexico Human Rights Act (NMHRA), 28-1-1 to 28- 
1-14 NMSA 1978, and where plaintiff also filed a federal 
complaint seeking damages for unlawful discriminatory 
and retaliatory practices in violation of the NMHRA and 
a Title VII claim against the dental practice, the state dis- 
trict court erred in dismissing plaintiffs claim against the 
dental practice because plaintiff filed her amended com- 
plaint in state court while her federal case was pending, 
and under 28 U.S.C: § 1367(d), the statute of limitations 
for any applicable state law claim over which a federal 
district court exerts supplemental jurisdiction under 
28 U.S.C. § 1867(d) is tolled while the claim is pending 
and for a period of 30 days after it is dismissed by the 
federal court. The state district court, however, correctly 
dismissed plaintiffs NMHRA claim against her employer 
individually, because the employer was not named as a 
defendant in plaintiff's federal action, and therefore the 
federal court did not exert supplemental jurisdiction over 
that claim under 28 U.S.C. § 1867(a), and the statute of 
limitations on that claim as to the employer individu- 
ally was not tolled under 28 U.S.C. § 1367 (d). Williams v. 
Mann, 2017-NMCA-012, 


IV. SCOPE OF REVIEW. 


Scope of review. — In appeals from the human rights 
commission (now the human rights division of the. de- 
partment of labor), the district court, by virtue of specific 
provisions for trial de novo and jury trial, has the right 
to make an independent determination of the facts, The 
general rule in respect to appeals from administrative 
bodies is not applicable. Keller v. City of Albuquerque, 
1973-NMSC-048, 85 N.M. 1384, 509 P.2d 1329, overruled 
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on other grounds, Green v. Kase, 113 N.M. 76, 828 P.2d 
318. 

Review of transcript. — There is no statutory re- 
quirement that on de novo appeals from the ‘commis- 
sion, the jury or the judge must hear the transcript of 
the proceedings before the commission, Green v. Kase, 
1992-NMSC-004, 113 N.M. 76, 823 P.2d 318. 

Administrative review distinguished. — The scope 
of judicial review contemplated by this section is much 
broader than in appeals brought generally under the Ad- 
ministrative Procedures Act (12-8-1 NMSA 1978 et seq.), 
where judicial review is restricted to the record. School 
district appealing decision of human rights commission 
was not required to state grounds for appeal, and there- 
fore its notice of appeal was effective to give the district 
court jurisdiction to try the case de novo. Linton v. Farm- 
ington Mun. Schs,, 1974-NMSC-079, 86 N.M. 748, 527 
P.2d 789. 

Review of jurisdiction, — Court of appeals has no au- 
thority to review a judgment of the district court on the is- 
sue of jurisdiction, Dominguez v. Stone, 1981-NMCA-146, 
97 N.M. 211, 638 P.2d 428. 


V, ATTORNEY FEES. . 


In determining the reasonableness of an award 
of attorney's fees, a court should consider a variety 
of factors, including: (1) the time and effort required, 
considering the complexity of the issues and the skill 
required; (2) the customary fee in the area for similar 
services; (3) the results obtained and the amount of the 
controversy; (4) time limitations; and (5) the ability, ex- 
perience, and reputation of the attorney performing the 
services, Smith v. FDC Corp., 1990-NMSC-020, 109 N.M. 
514, 787 P.2d 433... , 

Recovery of attorney's fees. — Time records do not 
constitute essential evidence for recovering attorney's fees, 
Lucero v. Aladdin Beauty Colls., Inc., 1994-NMSC-022, 
117 N.M. 269, 871 P.2d 365. ; 

Computation of attorney fees. — Although the trial 
court did not determine what the customary fee would be, 
it did not abuse its discretion by awarding an amount that 
was approximate to the reasonable hourly rate multiplied 
by the reasonable number of hours spent on the case. Lu- 
cero v. Aladdin Beauty Colls., Inc., 1994-NMSC-022, 117 
N.M. 269, 871 P.2d 365, 

Recovery of attorney fees. — Subsection D of this 
section may be interpreted to include attorney's fees for 
administrative proceedings, but in order to receive the 
fees, the complainant must prevail. Gonzales 'v. N.M. 
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Dep't of Health, 2000-NMSC-029, 129 N.M. 586, 11 P.3d 
550. 
Fee award at $200 per hour, rather than requested rate 


of $230, was not abuse of discretion where trial court 


judge did not cut number of hours claimed and actually 
added five hours for work in connection with motions for 
fees, costs, and interest, and resulting award of $97,290.47 
was approximately 34% of total judgment rendered by 
jury and was actually greater than judgment following 
remittitur. Nava v. City of Santa Fe, 2004- NMBC- 039, 136 
N.M. 647, 108 P.3d 571. 

Law reviews. — For article, "Kge isc HiMAaHGn in 
Employment: A Comparison of the Federal and State 
Laws and Remedies in New Mexico, "see 7 N.M. L. Rev. 
51 (1976-77). 

For article, "Selecting an Analogous State Iorattattons 
Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 
Damages and other relief under state legislation for- 
bidding job discrimination on account of handicap, 78 
A.L.R.4th 435. 

Availability and scope of punitive damages under state 
employment discrimination law, 81 A‘L.R.5th 367. 

Evidence of discriminatory effect alone as sufficient 
to prove, or to establish prima facie case of, violation of 
Fair Housing Act (42 USCS § 3601 et seq.), 100 A.L.R. 
Fed. 97, 

Factors or conditions in employment discrimination 
cases said to justify increase in attorney's fees awarded 
under § 706 (k) of Civil Rights Act of 1964 (42 USCS § 
2000e-5(k)), 140 A.L.R, Fed. 301. 

Availability of nominal damages in action under Title 
VII of Civil Rights Act of 1964 (42 USCS § 2000e et seq.), 
143 A.L.R. Fed. 269. 

Availability of damages under § 504 of the Rehabilita- 
tion Act (29:USCA § 794) in actions against persons or en- 
tities other than federal government or agencies thereof, 
145 A.L.R. Fed. 353. 

Punitive damages in actions for violations of Title VII of 
the Civil Rights Act of 1964 (42 USCA § 1981a; 42 USCA 
§§ 2000e et seq.), 150 A.L.R. Fed. 601. 

Factors or conditions in employment discrimination 
cases said to justify decrease in attorney's fees awarded 
under § 706(k) of Civil Rights Act of 1964 (42 USCA § 
2000e-5(k)), 151 A.L.R, Fed. 77. 

Award of compensatory damages under 42 USCA § © 
1981a for violation of Title VII of Civil Rights Act of 1964, 
154 A.L.R. Fed, 347, 


28-1-14. Posting of law and information. 


Every person who is subject to the Human Rights Act, except an individual selling houses, shall 
keep posted in a conspicuous place on his premises notices prepared by the division which shall 
set forth excerpts of the Human Rights Act and other relevant information as determined by the 


secretary. 


Ts 


History: 1953 Comp., § 4-33-18, enacted by Laws 
1969, ch. 196, § 13; 1987, ch. 342, § 25. 


28-1-15. Repealed. 


Repeals, — Laws 2005, ch. 208, § 27 repealed 28-1-15 
NMSA 1978, as enacted by Laws 1987, ch. 333, § 1, re- 
lating to termination of the Human Rights Act, effective 
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June 17, 2005. For provisions of former section, see the 
2004 NMSA 1978.0n NMOneSource.com. 
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ARTICLE 2 


Criminal Offender Employment 


Sec. . Sec. 
28-2-1.. Short title. 28-2-4. Power to refuse, renew, suspend or SER G5 public 
28-2-2. Purpose of act. employment or license. 
28-2-3. Employment eligibility determination. 28-2-5, Nonapplicability to law enforcement agencies. 
28-2-3.1. Employment eligibility determination; private 28-2-6. Applicability. 

employers. 


Chapter 28, Article 2 NMSA 1978 may be cited as the "Criminal Offender Employment Act". 


History: 1953 Comp., § 41-24-1, enacted by Laws 
1974, ch. 78, § 1; 2019, ch. 176, § 1. 

The 2019 amendment, effective June 14, 2019, pro- 
vided the statutory citation for the Criminal Offender 
Employment Act; after the section heading, changed "Sec- 
tions 1 through 6 of this act" to "Chapter 28, Article 2 
NMSA 1978", 


ANNOTATIONS 


Law reviews. — For note, "Negligent Hiring and Re- 
tention - Availability of Action Limited By Foreseeability 
Requirement," see 10 N.M.L. Rev. 491 (1980). 


28-2-2. Purpose of act. 


The legislature finds that the public is best protected when criminal offenders or ex-convicts are 
given the opportunity to secure employment or to engage in a lawful trade, occupation or profes- 
sion and that barriers to such employment should be removed to make rehabilitation feasible. 


History: 1953 Comp., § 41-24-2, enacted by Laws 
1974, ch. 78, § 2. 


ANNOTATIONS | 


Law reviews. — For note, "Negligent Hiring and Re- 
tention - Availability of Action Limited By Foreseeability 
Requirement," see 10 N.M.L. Rev. 491 (1980). 


28-2-3. Employment eligibility determination. | 


A. Subject to the provisions of Subsection B of this section and Sections 28-2-4 and 28-2-5 
NMSA 1978, in determining eligibility for employment with the state or any of its political sub- 
divisions or for a license, permit, certificate or other authority to engage in any regulated trade, 
business or profession, the board or other department or agency having jurisdiction may take into 
consideration a conviction, but the conviction shall not operate as an automatic bar to obtaining 
public employment or license or other authority to practice the trade, business or profession. A 
board, department or agency of the state or any of its political subdivisions shall not make an 
inquiry regarding a conviction on an initial application for employment and shall only take into 
consideration a conviction after the applicant has been selected as a finalist for the position. 

B. The following criminal records shall not be used, distributed or disseminated in connection 
with an application for any public employment, license or other authority: 

(1) records of arrest not followed by a valid conviction; 

(2) convictions that have been sealed, dismissed, expunged or pardoned; 

(3) juvenile adjudications; or 

(4) convictions for a crime that is not job-related for the position in question and consis- 
tent with business necessity. 


\ 


History: 1953 Comp., § 41-24-3, enacted by Laws 
1974, ch. 78, § 3; 2010, ch. 76, § 1; 2021 (1st S.S.), ch. 
3,§ 1. 

Cross references. — For persons convicted of feloni- 
ous or infamous crime ineligible for public office unless 


pardoned or restored to political rights, see 10-1-2 NMSA 
1978. 

The 2021 (1st S.S.) amendment, effective June 29, 
2021, revised the list of criminal records that cannot 
be considered in an application for public employment, 
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licensure or other authority to engage in any regulated ANNOTATIONS 

trade, business or profession; in Subsection B, in Para- 

graph B(2), after the paragraph designation, deleted "mis- State board of education subject to article. — 

demeanor", and after "convictions", deleted "not involving The state board of education is subject to the provisions 

moral turpitude" and added "that have been sealed, dis- of Criminal Offender Employment Act (COEA), because 

missed, expunged or pardoned", and added Paragraphs it is an agency which determines eligibility for employ- 

B(3) and B(4). ment with the state. Bertrand v. N.M. State Bd. of Educ., 
The 2010 amendment, effective May 19, 2010, in Sub- 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. denied, 

section A, after "Sections", deleted "3 and 4 of the Crimi- 89 N.M. 5, 546 P.2d 70 (1976). 

nal Offender Employment Act" and added "28-2-4 and 28- Testimony concerning indictment. — Because an 

2-5 NMSA 1978"; and added the last sentence. agency has wide discretion in receiving and excluding 


evidence in proceedings under the Uniform Licensing Act, 
any error in allowing reference to an indictment against 
a dentist was harmless. Weiss v. N.M. Bd. of Dentistry, 
1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. 


28-2-3.1. Employment eligibility determination; private employers. 


A.. If a private employer uses a written or electronic employment application, the employer 
shall not make an inquiry regarding an applicant's history of arrest or conviction on the employ- 
ment application but may take into consideration an applicant's conviction after review of the 
applicant's application and upon discussion of employment with the applicant. Nothing in this 
section shall prohibit an employer from notifying the public or an applicant that the law or the em- 
ployer's policy could disqualify an applicant who has a certain criminal history from employment 
in particular positions with that employer. 

B. An applicant who claims to be aggrieved by a violation of Subsection A of this section may 
seek relief under the Human Rights Act pursuant to the process set out in Sections 28-1-10 through 
28-1-138 NMSA 1978, © 


' History: Laws 2019, ch. 176, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 176 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


28-2-4. Power to refuse, renew, suspend or revoke public employment 
or license. 


A. Any board or other agency having jurisdiction over employment by the state or any of its 
political subdivisions or the practice of any trade, business or profession may refuse to grant or 
renew or may suspend or revoke any public employment or license or other authority to engage in 
the public employment, trade, business or profession for one or both of the following causes: 

(1) where the applicant, employee or licensee has been convicted of a felony and the crimi- 
nal conviction directly relates to the particular employment, trade, business or profession; and 

(2) where the applicant, employee or licensee has been convicted of homicide, kidnapping, 
human trafficking, trafficking in controlled substances, criminal sexual penetration or related sex- 
ual offenses or child abuse and the applicant, employee or licensee has applied for reinstatement, 
renewal or issuance of a teaching certificate, a license to operate a child-care fasitity or employ- 
ment at a child-care facility, regardless of rehabilitation. 

B. The board or other agency shall explicitly state in writing the reasons for a decision that 
prohibits the person from engaging in the employment, trade, business or profession if the deci- 
sion is based in whole or in part on conviction of any crime described in Paragraphs (1) and (2) of 
Subsection A of this section. 


History: 1953 Comp., § 41-24-4, enacted by Laws or a license to engage in a trade, business or profession, 
1974, ch. 78, § 4; 1985, ch. 234, § 1; 1997, ch. 238, § 5; and removed an agency's authority to deny public employ- 
1997, ch. 251, § 1 2021 (1st S.S.), ch. 3, § 2. ment or a professional license for felony and misdemeanor 

The 2021 (ist S.S.) amendment, effective June 29, convictions that do not relate to a particular employment 
2021, removed misdemeanor convictions involving moral position; in Subsection A, after "business or profession 
turpitude and that relate to the particular employment, for", deleted "any one or any combination" and added "one 
trade, business or profession from the permissible causes or both", in Paragraph A(1), after "convicted of a felony", 
for denying, revoking or suspending public employment deleted "or a misdemeanor involving moral turpitude", 
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deleted former Paragraph A(2) and redesignated former 
Paragraph A(8) as Paragraph A(2); in Subsection B, af- 
ter "Paragraphs (1) and", changed "(3)" to "(2)", and after 
"Subsection A of this section", deleted "Completion of pro- 
bation or parole supervision or expiration of a period of 
three years after final discharge or release from any term 
of imprisonment without any subsequent conviction shall 
create a presumption of sufficient rehabilitation for pur- 
poses of Paragraph (2) of Subsection A of this section.", 

1997 Amendments. — 

Laws 1997, ch. 251, § 1, effective July 1, 1997, inserted 

"or employee" in two places and "a license to operate a 
child- -care facility or employment at a child-care facility" 
in Paragraph A(3), 

Laws 1997, ch. 238, § 5, effective June 20, 1997, in Para- 
graph A(8), inserted "homicide, kidnapping" following 
"convicted of' near the beginning and "renewal" following 
"reinstatement" near the end. 


ANNOTATIONS 


The purpose of a license revocation proceeding is 
not ‘to punish the licensee but-to protect the public from 
practitioners who do not possess the necessary qualifica- 
tions. Varoz v. N.M, Bd. of Podiatry, 1986- NMSC-051, 104 
N.M. 454, 722 P.2d 1176. 

Content of notice of contemplated action. — The 
"evidence"-to be set out in the notice of contemplated ac- 
tion under Section 61-1-4 NMSA 1978 is the evidence of 
the ground or grounds to be relied upon in taking the 
contemplated action under former Section 61-5-14 NMSA 
1978, not the evidence to the adduced by way of explana- 
tion and determination of rehabilitation under Criminal 
Offender Employment Act. Weiss v. N.M. Bd. of Dentistry, 
1990-NMSC-077, 110 N.M. 574, 798 P.2d 175, 

Jury determination of guilt relevant. concern, 
— For purposes of this article,-a jury determination of a 
teacher's guilt of sexual misconduct with a minor acted 
as a conviction, despite subsequent dismissal of the case 
after the teacher completed his deferred sentence. Garcia 
v. State Bd. of Educ., 1984-NMCA-102, 102 N.M. 306, 694 
P.2d 1371, cert. denied, 102 N.M. 293, 694 P.2d 1358 (1985), 

Decertified teacher has burden of proving reha- 
bilitation. — A teacher who was found guilty of sexual 
misconduct with a minor was convicted of a crime directly 
relating to the teaching profession and, therefore, had the 
burden of showing, upon application for recertification, 
that he had been sufficiently rehabilitated. Garcia v. State 
Bd. of Educ,, 1984-NMCA-102, 102 N.M. 306, 694 P.2d 
1371, cert. denied, 102 N.M. 293, 694 P.2d 1358 (1985). 

Revocation of dental license. — Where a dentist was 
convicted of four counts of making or permitting a false 
claim for reimbursement. for public assistance services, 
a conviction itself, as distinguished from the underlying 
conduct, is a sufficient basis for revoking a dental license. 
Weiss v. N.M. Bad. of Dentistry, 1990-NMSC-077, 110 N.M, 
574, 798 P.2d 175. 

Meaning of rehabilitation. — While "rehabilitation" 
is not defined in this section (although the statute does 
create a presumption of rehabilitation after‘completion of 
parole, or after a certain period has elapsed after release 
from prison), its dictionary definition is "to restore a con- 
dition of good health, ability to work or the like". Bertrand 
v. N.M. State Bd. of Educ., 1975-NMCA-145, 88 N.M. 611, 
544 P.2d 1176, cert. denied, 89 N.M. 5, 546 P.2d 70 (1976). 

Board must state reasons why applicant has not 
been rehabilitated and may not rely solely on the fact 
of conviction to deny an application. Garcia v. State Bd. 
of Educ., 1984-NMCA-102, 102 N.M, 306, 694 P.2d 1871, 
cert, denied, 102 N.M. 293, 694 P.2d 1358 (1985). 

Distinction in treatment of crimes relates to bur- 
den of proof, — The distinction in treatment, under this 
section, between crimes that directly relate to a profession 
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and crimes that do not directly relate to a profession con- 
cerns the burden of proof: under Subsection A(1), an ap- 
plicant for issuance or reinstatement of a license or cer- 
tificate has the burden of proving that he or she has been 
sufficiently rehabilitated, while, under Subsection’ A(2), 
there is'a presumption of rehabilitation and the board or 
agency has the burden of proving an applicant for issu- 
ance or reinstatement of a license or certificate has not 
been sufficiently rehabilitated. N.M. Bd. of Pharmacy v. 
Reece, 1983-NMSC-080, 100 N.M. 339, 670 P.2d 950. 
Where court accepted board rehabilitation deci- 
sion, — Probative evidence of rehabilitation of a teacher 
who was on one year's probation for one count of distri- 
bution of marijuana included her conscientious and suc- 
cessful performance at her job and the parents' percep- 
tion of her as a person with whom they would trust their 
children; but evidence that she had become angry when 


. her probation officer would not let her see her file, made 


a derogatory comment about the laws and "nares, io told a 
student who asked her about drugs that he could get in 
some trouble because of some bad laws, but for him to do 
what. he wanted, was probative of what the board could 
conclude was a poor attitude towards criminal offenses for 
one who was a teacher, and since the state board members 
spoke to her at some length themselves and were able to 
draw their own impressions of her progress towards re- 
habilitation, the appellate court would not substitute its 
judgment for that of the board. Bertrand v. N.M. State Bd. 
of Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, 
cert. denied, 89 N.M. 5, 546 P.2d 70 (1976), 

Standard for use of conviction to revoke license. 
— In order for a conviction to be used as a basis for a li- 
cense revocation, the licensing agency must explicitly 
state its reasons for a decision prohibiting the licensee 
from engaging in his or her employment or profession, 
and the agency must find that the licensee has not been 
sufficiently rehabilitated to warrant the public trust and 
must give reasons for this finding. Weiss v. N.M. Bd. of 
Dentistry, 1990-NMSC-077, 110 N.M. 574, 798 P.2d 175. 

Writing requirement explained. — When a decision 


is made on grounds that.a criminal conviction directly re- — 


lates to a person's profession, the reasons for such a deci- 
sion must be explicitly stated in writing. It is not sufficient 
to merely recite the language of the statute, but rather the 
"reasons" for the conclusion that there is a direct relation 
must be given, especially so that a reviewing body may 
know. the reasons for the administrative body's conclu- 
sion; and if the conviction of a crime is to operate as other 
than an automatic bar to employment, the administrative 


. agencies must explain what they perceive the detrimental 
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effect of employment to be. Bertrand v. N.M. State Bd. of 
Educ., 1975-NMCA-145, 88 N.M. 611, 544 P.2d 1176, cert. 
denied, 89 N.M. 5, 546 P.2d 70 (1976). 

Scope of writing required under Subsection B. — 
Subsection B of Section 28-2-4 NMSA 1978 requires the 
board to state the reasons for its decision that the crime 
for which the professional was convicted directly relates 
to the practice of the profession, and also the reasons, if 
any, why the professional has not been rehabilitated and 
why he should be prevented from practicing the profes- 
sion. N.M. Bd. of Pharmacy v, Reece, 1983-NMSC-080, 100 
N.M. 339; 670 P.2d 950. 

Knowledge of public record not imputed to estop 
dismissal. — Where the local school board did not have 
knowledge of a teacher's conviction until approached by 
her probation officer, although it was a matter of public 
record, the court of appeals declined to impute this knowl- 
edge to the board so as to estop it from dismissing her, 
Bertrand v. N.M. State Bd. of Educ., 1975-NMCA-145, 88 
N.M. 611, 544 P.2d 1176, cert. denied, 89 N.M. 5, 546 P.2d 
70 (1976). 

Prejudicial error resulted from failure to fol- 
low revocation procedures. — Failure of real estate 
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commission to follow the procedures established by this 
section in its revocation of a real estate license for convic- 
tion of conspiracy to import marijuana was prejudicial er- 
ror. McCoy v. N.M. Real Estate Comm'n, 1980-NMSC-081, 
94 N.M. 602, 614 P.2d 14 (1980). 

Required procedure for denial, suspension, or re- 
vocation of real estate license. — In each instance in 
which the real estate commission contemplates the denial, 
suspension or revocation of a license because of a criminal 
conviction, certain steps should be followed: 1) whether 
the conviction directly relates or does not directly relate to 
real estate, notice should be given to the licensee that the 
basis for the action is warranted by the Criminal Offender 
Employment Act; 2) evidence should be introduced on be- 
half of the commission supporting whether the conviction 
is directly related or not directly related to the business of 


a real estate broker or salesperson, and whether sufficient 
rehabilitation has been made, if required by the Criminal 
Offender Employment Act; 3) findings should be made af- 
ter the hearing to uphold the decision of the commission 
under the Criminal Offender Employment Act as well as 
under the Real Estate Licensing Act. 1982 Op. Att'y Gen. 
No. 82-02. 

Law reviews. — For annual survey of New Mexico law 


_relating to administrative law, see 12 N.M.L. Rev. 1(1982). 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses and Permits §§ 56, 58, 106, 142; 683A Pub- 
lic Officers and Employees §§ 48 to 50, 184 to 186, 241 to 
243, 291, 

53 C.J.S. Licenses §§ 39, 52: 67 C.J.S. Officers and Public 
Employees §§ 22, 101, 110, 125. 


28-2-5. Nonapplicability to law enforcement agencies. 


The Criminal Offender Employment Act is not applicable to any law enforcement agency; how- 
ever, nothing herein shall be construed to preclude a law enforcement agency in its discretion from 


adopting the policy set forth herein. - 


History: 1953 Comp., § 41-24-5, enacted by Laws 
1974, ch. 78, § 5. 


28-2-6. Applicability. 


The provisions of the Criminal Offender Employment Act relating to any board or other agency 
which has jurisdiction over the practice of any trade, business or profession apply to authorities 
made subject to its coverage by law, or by any such authorities' rules or regulations if permitted 


by law. 


History: 1953 Comp., § 41-24-6, enacted by Laws 
1974, ch. 78, § 6. 


ANNOTATIONS 


Suspension or revocation of real estate license. 
— The provisions of the Criminal Offender Employment 


Act must be followed by the real estate commission in any 
action by the commission to suspend or revoke a broker's 
or salesperson's license because of a conviction of a felony 
or misdemeanor involving moral turpitude. 1982 Op. Att'y 
Gen. No. 82-02. 


ARTICLE 3 


Commission on the Status of Women 


28-3-1. Commission on the status of women; creation. 

28-3-2. Commission on the status of women; duties. 

28-3-3. Commission on the status of women; powers. 

28-3-4, Commission on the status of women; staff. 

5. Commission on the status of women; reports. 

28-3-6. Commission on the status of women; compensa- 
tion. 

28-3-6.1. Office of the governor's council on women's 
health created. 


Sec. 

28-3-7. Short title. 

28-3-8, Findings and purpose of act, 

28-3-9. Definitions. 

28-3-10. Office for displaced homemakers; creation; re- 
search and planning for displaced home- 
maker programs, 

28-3-11. Report and recommendations, 


28-3-1. Commission on the status of women; creation. 


A. The "commission on the status of women" is created. The commission consists of fifteen 
members, including one member of the human rights commission, representative of all fields of 
interest to women. Members shall be appointed by the governor. Members of the first commission 
shall be appointed for staggered terms, five ending on December 31, 1975 and five on December 31 
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of each of the following two: years. Thereafter, appointments shall be for terms of three years or 
less made in such manner that the terms of five members expire on December 31 of each year. At 
least one member shall be appointed from, and reside in, each planning and development district. 
A majority of the members appointed shall be women and no more than eight members shall be- 
long to any one political party. 

B. A majority of the commission's Bae constitutes a quorum for the transaction of 
business. The governor shall designate a chairman and vice-chairman from among the mem- 
bership. 


History: 1953 Comp., § 4-83A-1, enacted by Laws For discrimination on basis of sex prohibited, see N.M. 
1974, ch. 90, § 1. Const., art. II, § 18. 

Cross references. — For Human Rights Act, see Chap- Compiler’ Ss notes, — Pursuant to Laws 197 7, ch. 252, 
ter 28, Article 1 NMSA 1978, § 9, the commission on the status of women is administra 


tively attached to the human services department. 


28-3-2. Commission on the status of women; duties. 


The commission shall: 

A. stimulate and encourage throughout the state the study and review of the status of women 
in New Mexico and may act as a clearinghouse for all activities involving the status of women; 

B. recommend methods of overcoming discrimination against women in public and paivate 
employment; 

C. promote methods for enabling women to develop their skills, continue their riiéd tire ane 
be retrained; 

D. cooperate with and assist public and private entities dealing with women; 

E. .conduct periodic conferences throughout the state to apprise women of their rights and op- 
portunities and to learn from them of their needs and problems; and: 

F, secure recognition of women's accomplishments and contributions to New Mexico. 


History: 1953 Comp., § 4-33A-2, enacted by Laws ANNOTATIONS 


1974, ch. 90, § 2. 
is is Am. Jur. 2d, A.L.R. and C.J.S, references. — Appli- 
cation of state law to sex discrimination in employment, 
87 A.L.R.3d 93. 


28-3-3. Commission on the status of women; powers. 


The commission: 

A. may receive on behalf of the state any gifts, donations or bequests from any source to be 
used in carrying out its duties; and | 

B. is designated as the state agency for handling all United States government programs re- 
lated to the status of women except those designated by law as the responsibility of another state 
agency, and may enter into agreements and contracts with agencies of the United States govern- 
ment for this purpose. | 


History: 1958 Comp., § 4-33A-3, enacted by Laws 
1974, ch. 90, § 3. 
28-3-4. Commission on the status of women; staff. 


The commission shall appoint a director, who is the administrative officer of the commission. 
The director shall employ other necessary employees under the provisions of the Personnel Act 
[Chapter 10, Article 9 NMSA 1978]. 


History: 1953 Comp., § 4-83A-4, enacted cit Laws 
1974, ch. 90, ne 
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28-3-5. Commission on the status of women; reports. | 


The commission shall submit reports on its preceding year's work to the governor and the legis- 
lature by December 1 of each year. The reports shall contain recommendations, if any, for legisla- 
tion or other appropriate action. 


History: 1953 Comp., § 4-33A-5, enacted by Laws 
1974, ch. 90, § 5. 


28-3-6. Commission on the status of women; compensation. 


Commission members shall be reimbursed as provided for nonsalaried public officers in the Per 
Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978], and shall receive no other compensation, 
perquisite or allowance. 


History: 1953 Comp., § 4-33A-6, enacted by Laws 
1974, ch. 90, § 6. 


28-3- 6. 1. Office of the governor" s council on women's health ereueeas 


A. The office of the governor's council on: women's health" is created and is administratively 
attached to the commission on the status of women. 
_B. The office of the governor's council on women's health shall: 
(1) serve as a clearinghouse for education and information on women's health; 
(2) recommend performance measures and outcomes specific to women's health; 
(3) report annually by September 1 to the governor on women's health policy issues; 
(4) assist in developing policy to improve women's health and well-being, including poli- 
cies that explain and explore the links between women's health and economic security; and 
(5) assist state agencies, including the department of health, to improve access to health 
care for women. 
C. The governor shall appoint the director of the office of the governor's cour on women's 
health, who shall serve at the pleasure of the governor. ' 
D. The governor shall appoint advisors to the office of the governor's council on women's s health 
to represent the geographic diversity of the state as follows: ) 
(1) one representative from each of the following: 
(a) theicommission on the status of women; 
(b) the department of health; 
(c). the New Mexico health policy commission; | 
(d) the children, youth and families department; 
(e) the human services department; 
(f) the Indian affairs department; 
(g) the veterans' services department; and 
(h) the office on African American affairs; 
(2) one representative of providers of women's health services; 
(3) two representatives from rural counties;.and 
(4) four representatives of advocacy, community or consumer groups. 
E. Advisors to the office of the governor's council on women's health shall serve at the pleasure 
of the governor, shall meet at least four times per year and shall serve for two-year terms, 
F. For purposes of conducting business, a majority of the advisors to the office of the governor's 
council on-women's health shall constitute a quorum. 
G. The advisors to the office of the governor's council on women's health may organize state- 
wide meetings and focus groups to involve members of the public further in improving women's 
health and to identify emerging issues around women's health care delivery and services. 


History: Laws 2009, ch. 83, § 1. 
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Effective dates. — Laws 2009, ch. 83 contained no ef- IV, § 23, was effective June 19, 2009, 90 days after the 
fective date provision, but, pursuant to N.M. Const., art. adjournment of the legislature. 


28-3-7. Short title. 
This act [28-3-7 to 28-3-11 NMSA 1978] may be cited as the "Displaced Homemakers Act". 


History: 1953 Comp., § 4-33A-7, enacted by Laws ANNOTATIONS 


ah ae Am, Jur. 2d, A.L.R. and C..8. references. — Who, 
other than specifically excluded persons, is "employee" un- 
der § 4(a)(1) of Age Discrimination in Employment Act of 
1967 (29 USC § 623(a)(1)), 125 A.L.R. Fed, 273, 


28-3-8. Findings and purpose of act. 


The legislature finds that there is an increasing number of persons in New Mexico who, in their 
middle years and having fulfilled the role of homemaker, find themselves displaced because of 
dissolution of marriage, death of a spouse or other loss of family income. As a consequence of this 
displacement such persons suffer a greatly reduced income, high rate of unemployment because of 
age, lack of work experience, discrimination and limited or no opportunity to collect funds of assis- 
tance such as social security, unemployment compensation, medicaid and other health insurance 
benefits or pension plans of the spouse. It is the purpose of this legislation to provide research and 
planning for programs to serve such displaced homemakers, 


History: 1953 Comp., § 4-38A-8, enacted by Laws 
1977, ch. 292, § 2. 


28-3-9. Definitions. 


As used in the Displaced Homemakers Act [28-3-7 to 28-3-11 NMSA 1978] : 
A,..."displaced homemaker" means any individual who has worked in the home for a Subaru 
number of years providing unpaid household: services for family members and who: 
(1). has difficulty obtaining adequate employment; or 
(2) has been dependent on the income of another family member but.is no longer supported 
by such income, has been dependent on federal assistance but is no longer eligible for such assis- 
tance or is supported as the parent of minor children by federal assistance or spousal support; and 
B. "income of another family member" means any income in support of an entire family unit 
used for the purpose of providing that family with economic security, but does not include the pay- 
ment of alimony or child support. 


History: 1953 Comp., § 4-33A-9, enacted by Laws 
1977, ch. 292, § 3. 


28-3-10. Office for displaced hoieniakerd: creation; research and 
planning for displaced homemaker programs. 


There is created in the commission on the status of women an "office for displaced homemakers." 
The office for displaced homemakers shall conduct research and planning for programs to meet 
the needs of displaced homemakers, which programs may include: 

A. job counseling services specifically designed for a person entering the job market after a 
number of years as a homemaker; 

B. job training and job placement services, including but not limited to: 

(1) assistance in gaining admission to existing public and private job training programs 
and opportunities; ; 


600 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


28-3-11 AGING AND LONG-TERM SERVICES 28-4-1 


(2) development of training and placement programs for jobs in the private and public 
sectors, in conjunction with state and local government agencies, private employers and already 
existing training and placement programs; and 

(83) identification of community needs and fundseeking for creation of new public service 
jobs which displaced homemakers might fill; 

C. information and assistance with respect to health care, financial matters, education, nutri- 
tion and legal problems; 
~ —D. a clearinghouse of information to compile, coordinate and disseminate information about 
services and programs available to displaced homemakers; | 

E. training for service:agency personnel who work with displaced homemakers; and 

F. the development of methods and materials aimed at facilitating outreach and communica- 
tion for displaced homemaker service agencies and programs. 


History: 1953 Comp., § 4-33A-10, enacted by Laws 
1977, ch, 292, § 4; 1978, ch. 126, § 1. 


28-3-11. Report and recommendations. 


The director of the commission on the status of women, in conjunction with the office for dis- 
placed homemakers, shall submit to the legislature an annual report on the number of displaced 
homemakers served by existing public and private agencies and shall make recommendations for 
displaced homemaker programs which may include: 

A. aplan for the establishment, funding and implementation of regional displaced homemaker 
service centers in New Mexico; and 

B. recommendations for legislative action. 


History: 1953 Comp., § 4-33A-11, enacted by Laws 
1977, ch. 292, § 5; 1978, ch. 126, § 2. 


ARTICLE 4 
Aging and Long-term Services 
Sec. Sec. 
28-4-1. Commission on aging [Aging and long-term ser- 28-4-5. Agency duties. 


vices department]; duties. 2 
28-4-2. Definitions. 2 
28-4-3. Commission on aging [Aging and long- padi ser- 2 

vices department]; powers. 2 
28-4-4. Agency created. 


4-5 
4-6, Agency powers. 
-4-7. Agency staff. 
4-8. Reports. 

4-9, Advisory committee. 


28-4-1. Commission on aging [Aging and long-term services 
department]; duties. 


The commission on aging [aging and long-term services department] shall establish and main- 
tain a comprehensive statewide program designed to meet the social service needs of the state's 
aged population. Not by way of limitation, the commission [department] shall: 
strengthen and coordinate services of state and local public bodies for the benefit of the aged; 
promote the utilization of older persons in all phases of employment; 
disseminate information to the aged relative to federal, state and local services for the aged; 
encourage training programs, retraining programs and opportunities for older workers; 
develop new methods of job placement for older workers; 
promote public recognition of the advantages of hiring and retaining older workers; and 
promote and develop programs of community resources and facilities designed to meet the 
social needs of older ie he 
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History: 1958 Comp., § 13-1-59, enacted by Laws affairs department; and (4) the New Mexico veterans' 
1969, ch. 55, § 2. ..,, Service commission may become. the yeterans' service 
Bracketed material. — The bracketed material was _ department, Functions, personnel, appropriations, 
inserted by the compiler and is not part of the law. money, records, files, furniture equipment, and prop- 
. Compiler's notes. — Laws 2003, ch. 403, :$§ 1 and . erty of a specified agency’ would be transferred to the 
2, effective June 20, 2008, provided that the governor resulting departments. .. 
may, by executive order issued in 2003, make the fol- Cross references, — For provisions regarding the of- 
lowing state agencies cabinet-level departments: (1) fice of guardianship, see 28-16B-1 NMSA 1978 et seq. 
the state agency on aging may become the aging and For elderly homeowners' maximum property tax liabil- 
long- term care department [aging and long-term ser- ity and income tax credit or refund for excess, see 7-2-18 
vices department]; (2) the office of cultural affairsmay © = NMSA 1978, 
become the cultural affairs department; (3) the New For definitions applicable to provisions of the first three 


Mexico office of Indian affairs may become the Indian sections of this article, see:27-1-1 NMSA 1978. 


28-4-2. Definitions. 


The commission on aging shall mean the aging services bureau of the social services division of 
the human services department [aging and long-term services department]. 


History: 1953 Comp., § 18-1-59.1, enacted by Laws ~ Bracketed material. — The bracketed material ‘was 
1977, ch. 252, § 17. inserted by the compiler and is not part of the law. 


28. 4-3. Commission on aging [Aging and long-term } services | 
department]; powers. 


The commission [department]: 

A. may receive on behalf of the state any gifts, donations or bequests from any source, to be 
used in carrying out its duties; and 

B. is designated as the state agency for handling all programs of the federal government re- 
lated to the aging, except those designated by law as the responsibility of another state agency, and 
may enter into agreements and contracts with agencies of the federal government for this purpose. 


History: 1953 Comp., § 13-1-60, enacted by Laws Bracketed material. — The bracketed material was 
1969, ch. 55, § 8. inserted by the compiler and is not part of the law. 


28-4-4. Agency created. 


There is created as an entity of state government the "state agency on aging," ["aging and long- 
term services department"] which shall be administratively attached to the human services de- 


partment. The administrative head of the agency shall be the director, who shall be appointed by 


and serve at the pleasure of the governor. 


History: Laws 1979, ch. 208, § 1. Laws 2004; ch. 23, § 13 provided that all references to 
Bracketed material. — The bracketed material was the state agency on aging be deemed references to the ag- 
inserted by the compiler and is not part of the law... ing and long-term services department. 


28-4-5. Agency duties. 


The state agency on aging Jaging and long-term services department] shall establish and main- 
tain a comprehensive statewide program designed to meet the social service needs of the state's 
aged population, including but not limited to the following: 

A. strengthen and coordinate services of state and local public bodies for the benefit of the 
aged; , 
promote the utilization of older persons in all phases of employment; 
disseminate information to the aged relative to federal, state and local services for the aged; 
encourage training programs, retraining programs and opportunities for older workers; 
develop new methods of job placement for older workers; 
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F. promote public recognition of the advantages of hiring and retaining older workers; and 
G. promote and develop programs of community resources and facilities designed to meet the 
social needs of older persons. 


History: Laws 1979, ch. 203, § 2. Laws 2004, ch. 23, § 13 provided that all references to 
Bracketed material. — The bracketed material was the state agency on aging be deemed references to the ag- 
inserted by the compiler and is not part of the law. ing and long-term services department. 


28-4-6. Agency powers. 


A. The state agency on aging [aging and long-term services department]: 

(1) may receive on behalf of the state any gifts, donations or bequests from any source to 
be used in carrying out its duties; and . 

(2) is designated as the state agency [department] for handling all programs of the federal 
government related to the aged, except those designated by law as the responsibility of another 
state agency, and may enter into agreements and contracts with agencies of the federal govern- 
ment for this purpose. 

B. The state agency on aging [aging and long-term services department] may adopt and pro- 
mulgate such reasonable rules and regulations as are deemed necessary to carry out its duties. 
Unless otherwise provided by law, no rule or regulation affecting any person or agency outside 
the state agency on aging [aging and long-term services department] shall be adopted, amended 
or repealed without a public hearing on the proposed action before the director of the state 
agency on aging [aging and long-term services department] or a hearing officer designated by 
him. The public hearing shall be held in Santa Fe unless otherwise permitted by statute. Notice 
of the subject matter of the rule or regulation, the action proposed to be taken, the time and 
place of the hearing, the manner in which interested persons may present their views and the 
method by which copies of the proposed rule or regulation or proposed amendment or repeal of 
an existing rule or regulation may be obtained shall be published once at least thirty days prior 
to the hearing in a newspaper of general circulation and mailed at least thirty days prior to the 
hearing date to all persons who have made a written request for advance notice of hearing. The 
director of the state agency on aging [aging and long-term services department] shall also pro- 
vide such notice to the director of each senior citizen center no later than forty days prior to the 
public hearing. All rules and regulations shall be filed in accordance with the State Rules Act 
[Chapter 14, Article 4 NMSA 1978]. 

C. To ensure that the health and safety needs of the state's aged population are being met, the 
state agency on aging [aging and long-term services department] may conduct unannounced qual- 
ity care evaluations of health and long-term care facilities that provide services to the aged, includ- 
ing the use of undercover patients or employees. Any employee or contractor of the state agency on 
aging [aging and long-term services department] who participates in such an evaluation shall be 
immune from liability in any civil action related to the evaluation, provided it is conducted in good 
faith. The purpose of this subsection is to confirm and clarify the authority of the state agency on 
aging [aging and long-term services department] to conduct quality care evaluations to protect the 
interests of the state's aged population. 


History: Laws 1979, ch. 203, § 3; 1989, ch. 249, § 1; Laws 2004, ch. 23, § 18 provided that all references to 
1997, ch. 257, § 1. the state agency on aging be deemed references to the ag- 
Bracketed material. — The bracketed material was ing and long-term services department. 
inserted by the compiler and is not part of the law. The 1997 amendment, effective July 1, 1997, added 


Subsection C and made stylistic changes in Subsection B. 


28-4-7. Agency staff. 


The director shall hire such staff as is necessary, all of whom shall be subject to the Personnel 
Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1979, ch. 203, § 4. 


603 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


28-4-8 HUMAN RIGHTS 28-6-1 


28-4-8. Reports. 


The state agency on aging [aging and long-term services department] shall submit reports on 
its work for the preceding year to the governor and the legislature at least forty-five days prior to 
each regular legislative session. The reports shall contain recommendations on preaank and future 
needs of the aged. 


History: Laws 1979, ch. 208, § 5. Laws 2004, ch. 23, 8 13 provided that all references to 
Bracketed material. — The bracketed material was the state agency on aging be deemed references to the ag: 
inserted by the compiler and is not part of the law. ing and long-term services department. 


28-4-9. Advisory committee. 


The governor shall appoint an eleven-member advisory committee to the state agency on aging 
[aging and long-term services department] in accordance with the provisions of the Executive Re- 
organization Act [9-1-1 to 9-1-10 NMSA 1978]. In establishing the committee, the governor shall 
take note of any federal requirements regarding membership and shall appoint members for stag- 
gered terms of four years. Members of the committee shall be reimbursed for services as provided 
for in the Per Diem and Mileage Act [10-8-1 to 10-8- 8 NMSA 1978] and shall receive no other com- 
i ap perquistte or allowance. 


History: Laws 1979, ch. 208, § 6; 1989, ch. 249, § 2. Laws 2004, ch. 23, § 13 provided that all references to 
Bracketed material. — The bracketed material was the state agency on aging be deemed references to the ag- 
inserted by the compiler and is not part of the law. ing and long-term services department. 


Committee on Children and Youth 


(Repealed by Laws 1988, ch. 101, § 51.) 


28-5-1 to 28-5-3. Repealed. 


Repeals. — Laws 1988, ch. 101, § 51 repealed 28-5-1 to and Laws 1967, ch. 235, §§ 2 and 3, relating to the commit- 
28-5-3 NMSA 1978 as enacted by Laws 1977, ch. 252, § 18 tee on children and youth, effective July 1, 1989. 
Age of Majority 
Sec. Sec. 
28-6-1. Age of majority; eighteen years; exception. 28-6-2 to 28-6-8. Repealed. 


28-6-1. Age of majority; eighteen years; exception. 


A. Except as provided in Subsection B or otherwise specifically provided by existing law, any 
person who has reached his eighteenth birthday shall be considered to have reached his majority 
as provided in Section 12-2-2 NMSA 1978 [repealed] and is an adult for all purposes the same as 
if he had reached his twenty-first birthday. 

B, For the purposes of the Uniform Gifts to Minors Act [repealed], as it relates to any gift made 
prior to June 18, 1971, the donee shall not be entitled to delivery or r payment over of the gift until 
he has reached his twenty-first birthday. 


History: 1953 Comp., § 13-13-1, enacted by Laws Bracketed material. — The bracketed material was 
1971, ch. 213, § 1; 1973, ch. 188, § 12. inserted by the compiler and is not part of the law. 
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Section 12-2-2 NMSA 1978 was repealed in 1997. For 
comparable provisions, see 12-2A-3 NMSA 1978. 

The Uniform Gifts to Minors Act, referred to in Sub- 
section B, formerly appeared as 46-7-1 to 46-7-10 NMSA 
1978, but was by repealed Laws 1989, ch. 357, § 26. For 
present comparable provisions, see the Uniform Transfers 
to Minors Act, 46-7-11 NMSA 1978 et seq. 

Cross references. — For consent to prenatal, delivery 
and postnatal treatment, see 24-1-13.1 NMSA 1978. 

‘For contributing to delinquency of minor, see 30-6-3 
NMSA 1978. 

For sexually oriented material harmful to minors, see 
30-37-2 NMSA 1978. 

For "adult" as person 18 years of age or over under Chil- 
dren's Code, see 32A-1-4 NMSA 1978, 

For educational loans, legal disability of minors re- 
moved, see 58-6-3 NMSA 1978. 

For alcoholic beverages, sale to person under 21 unlaw- 
ful, identity cards, ethplayment; see 60-7B-1 to 60-7B-11 
NMSA Laelia 


ANNOTATIONS 


Section not unconstitutional. — Although trial court 
had continuing jurisdiction to modify divorce decree con- 
taining child custody provisions under the provisions of 
Section 40+4-7 NMSA 1978, that decree was considered fi- 
nal and not within the meaning of a "pending case" in N.M. 
Const., art. IV, § 34, Therefore, this section, which by its oper- 
ation freed divorced father from making support payments 
to daughter who had reached age of 18, and thus, under the 
new section, was no longer a minor, is not unconstitutional. 
Phelps v. Phelps, 1973-NMSC-044, 85 N.M. 62, 509 P.2d 254. 

Purpose of section. — The phrase "for all purposes" 
does not bar the right of parties to a contract to agree that 
“of full age" may be stipulated to mean 21 years; the pur- 
pose of the statute is to substitute the age of 18 for the 
age of 21 when any prior special law fixes an adult age of 
21 years, subject to the specific exception of liquor control, 
and there is no analogical or interpretive basis for the con- 
tention that "for all purposes” means that a person 18 years 
of age is an adult in every phase of law, including the law 
of contracts and the modification of contracts. Peterson v. 
Romero, 1975-NMCA-127, 88 N.M. 483, 542 P.2d 434, 


28-6-2 to 28-6-8. Repealed: 


Repeals. — Laws 1995, ch. 206, § 4 repealed former 28- 
6-2 through 28-6-8 NMSA 1978, as enacted by Laws 1981, 
ch. 270, §§ 1 through 7, relating to the age of majority and 
the emancipation of minors, effective July 1, 1995. For 


BLIND AND DISABLED PERSONS 


28-6-8 


Effect of section on contracts where age stipu- 
lated. — Rental contract requiring that the rented ve- 
hicle be driven by “persons of full age(21 years)" was not 
modified by this section, and therefore neither car lessee 
nor estate of 18-year-old deceased driver were covered by 
the insurance’ provisions of the rental contract. Peterson v. 
Romero, 1975-NMCA-127, 88 N.M. 483, 542 P.2d 434. 

On child-support payments. — Divorced husband 
was relieved by enactment of this statute from making 
further child-support payments under decree which re- 
quired husband to make such payments during minority 
of his children or until they earlier become married or oth- 
erwise emancipated, where children were age 20 and 18 
respectively. Mason v. Mason, 1973-NMSC-031, 84 N.M. 
720, 507 P.2d 781. 

Relation between age and voluntariness of con- 
fession. — Age is a factor to be considered in determining 
the voluntariness of a confession; however, a person who 
has reached the age of 18 is considered an adult for most 
purposes. State v. Aguirre, 1978-NMCA-029, 91 N.M. 672, 
579 P.2d 798, cert. denied, 91 N.M. 751,580 P2d 972. 

Law reviews. — For student article, "Tort Law — Either 
the Parents or the Child May Claim Compensation for the 
Child's Medical and Non-Medical Damages: Lopez v. South- 
west Community Health Services," see 23 N.M.L. Rey. 373 
(1993). 

For symposium, "The Effects of an Equal! Rights Amend- 
ment on the New Mexico System of Community Property: 
Problems of Characterization, Management and Control," 
see 3 N.M.L, Rev. 11 (1973). 

For article, "Intestate Succession and Wills Law: The 
New Probate Code," see 6 N.M.L. Rey. 25 (1975). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur. 2d Infants § 4. 

Inclusion or exclusion of the day of birth in computing 
one's age, 5 A.L.R.2d 1143. 

Infant's liability for medical, dental, or hospital ser- 
vices, 53 A.L.R.4th 1249. 

Statute protecting minors in a specified age range from 
rape or other sexual activity as applicable to defendant 
minor within protected age group, 18 A.L.R.5th 856. 

43 C.dS. Infants 8§ 2, 3. 


provisions of former sections, see the 1994 NMSA‘1978 on 
NMOneSource.com. For present comparable provisions, 
see 32A-21-1 to 32A-21-7 NMSA 1978. 


ARTICLE 7 
Blind and Disabled Persons 


7-1, Short title. 
28-7-2. Policy. re 
7-3. Equal right to use public facilities, 
28-7-4, Driver to take precautions approaching blind; li- 
ability for damage. 
28-7-5. Interference with rights of blind; penalty. 
28-7-6. Annual proclamation of white cane safety day by 
governor. 
28-7-7, Policy of state on employment of persons with a 
disability. 
28-7-8 to 28-7-12. Repealed. 
28-7-13. Prohibiting influence against joining organiza- 
tions for the visually handicapped. 


Sec. 

28-7-14.' Medical eye care. 

28-7-15. Short title. 

28-7-16. Commission for the blind created. 

28-7-17. Commission for the blind; powers and duties. 
28-7-18. Staff. 

28-7-19. Qualification as blind; examinations required. 


‘28-7-20. Corrective medical services. 


28-7-21. Reports. 
28-7-22. Receipt of federal funds; designation. 
28-7-23. Hearing; appeal. 
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28-7-1. Short title. 


This act [28-7-1 to 28-7-7 NMSA 1978] may be cited as the "White Cane Law". 


History: 1953 Comp., § 12-13-1, enacted by Laws 
1967, ch. 232, § 1; recompiled as 1953 Comp., § 12-26- 
1, by Laws 1972, ch. 51, § 9. 

Cross references. — For governor's commission on 
disability, see 28-10-1 NMSA 1978 et seq. 

For guide dogs for blind, penalty for refusing admittance, 
hearing ear aid dogs, exemption of guide dogs from munici- 
pal licensing, see Chapter 28; Article 11 and 77-1-15.1 NMSA 
1978. 

For voting assistance, see 1-12-12 NMSA 1978 et seq. 

For publie employment, blind not barred from competi- 
tive examination, see 10-9-14 NMSA 1978. 

For school for visually handicapped, see 21-5- 1 NMSA 
1978 et seq. 

For vending stand pboerans for the blind, see 22-14-24 
NMSA 1978 et seq. 

For health insurance, see. 59A-22-33 NMSA 1978, 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Ac- 
commodation requirement under state legislation for- 
bidding job discrimination on account of handicap, 76 
A.L.R.4th 310. 

Handicap as job disqualification under state legislation 
forbidding job discrimination on account of handicap, 78 
A.L.R.4th 265, 

Damages and other relief under state legislation for- 
bidding job discrimination on account of handicap, 78 
A.L.R.4th 435. 


28-7-2. Policy. 


Discrimination "because of handicap" or "on the basis of 
handicap" under state statutes prohibiting job discrimina- 
tion on account of handicap, 81 A.L.R.4th 144. 

What constitutes handicap under state legislation for- 
bidding job discrimination on account of handicap, 82 
A.L.R.4th 26, 

Visual impairment as handicap or disability under 
state employment discrimination law, 77 A.L.R.5th 595. 

Availability and scope of punitive damages under state 
employment discrimination law, 81 A.L.R.5th 367. 

Remedies available under Americans with Disabilities 
Act (42 USCS § 12101 et seq.), 1386 A.L.R. Fed. 63. 

To what extent are federal entities subject to suit under 
§ 504(a) of Rehabilitation Act (42 USCA § 794(a)), which 
prohibits any program or activity conducted by any execu- 
tive agency or the postal service from discriminating on 
basis of disability, 146 A.L.R. Fed. 319. 

What constitutes federal financial assistance for pur- 
poses of § 504 of Rehabilitation Act (29 USCA § 794), 
which prohibits any program or activity receiving federal 
financial assistance from discriminating on basis of dis- 
ability, 147 A.L.R. Fed. 205. 

Action under Americans with Disabilities Act (42 
US.C.A. § 12101 et. seq.), to remedy alleged harassment or 
hostile work environment, 162 A.L.R. Fed. 603. 

What constitutes employment discrimination by pub- 
lic entity in violation of Americans with Disabilities Act 
(ADA), 42 US.C.A. § 12132, 164 A.L.R. Fed. 433. 


It is the policy of this state to encourage and enable persons who are blind, visually impaired or 
who have another physical disability to participate fully in the social and economic life of the state 


and to engage in remunerative employment. 


History: 1953 Comp., § 12-13-2, enacted by Laws 
1967, ch. 232, § 2; recompiled as 1953 Comp., § 12-26- 
2, by Laws 1972, ch. 51, § 9; 2007, ch. 46, § 24. 

The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C,J.S. references, — Ac- 
commodation requirement under state legislation for- 
bidding job discrimination on account of handicap, 76 
A.L.R.4th 310, 

Handicap as job disqualification under state legislation 
forbidding job discrimination on account of handicap, 78 
A.L.R.4th 265. 

Damages and other relief under state legislation for- 
bidding job discrimination on account of handicap, 78 
A.L.R.4th 435. 


Discrimination "because of handicap" or "on the basis of 
handicap" under state statutes prohibiting job discrimina- 


- tion on account of handicap, 81 A.L.R.4th 144. 


What constitutes handicap. under state legislation, for- 
bidding job discrimination on account of handicap, 82 
A.L.R.4th 26. 

Remedies available under Americans with Disabilities 
Act (42 USCS § 12101 et seq.), 186 A.L.R. Fed. 63. 

To what extent are federal entities subject to suit under 
§ 504(a) of Rehabilitation Act (42 USCA § 794(a)), which 
prohibits any program or activity conducted by any execu- 
tive agency or the postal service from discriminating on 
basis of disability, 146 A.L.R. Fed. 319. 

When is individual regarded as having or perceived to 
have, impairment within meaning of Americans with Dis- 
abilities Act (42 USCA § 12102(2)(c)), 148 A.L.R. Fed. 305. 

Action under Americans with Disabilities Act (42 
US.C.A. § 12101 et seq.), to remedy alleged harassment or 
hostile work environment, 162 A.L.R. Fed. 603. 


28-7-3. Equal right to use public facilities, 


A. Persons who are blind, visually impaired or who have another physical disability have the 
same right as others to the full and free use of the streets, highways, sidewalks, walkways, public 
buildings, public facilities and other public places. 


606 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


/ 


28-7-4 BLIND AND DISABLED PERSONS 28-7-4 


B. Persons who are blind, visually impaired or who have another physical disability are en- 
titled to full and equal accommodations, advantages, facilities and privileges of all common car- 
riers, airplanes, motor vehicles, railroad trains, motor buses, streetcars, boats or any other public 
conveyances or modes of transportation, hotels, lodging places, places of public accommodation, 
amusement or resort and any other places to which the general public is invited, subject only to 
the conditions and limitations established by law and applicable alike to all persons. 

C. Every totally or partially blind person shall have the right to be accompanied by a guide 
dog, specially trained for the purpose, in any of the places listed in this section without being re- 
quired to pay an extra charge for the guide dog; provided that the person shall be liable for any 
damage done to the property or facilities by the dog. 

D. The attorney general, district attorney or any person with a disability may file an action in 
the judicial district when a building has been built or altered and the work has not been accom- 
plished in accordance with the current uniform building code, other applicable publications and 
established handicapped standards. The building official shall notify those applying for a permit 
that they shall comply with established standards. Any interested person may appeal the granting 
or denial of a waiver to the district court where the building is located. If the court finds that the 
building owner was required to comply with handicap access standards of the uniform building 
code and has failed to comply with such standards within a reasonable period of time, then the 
party filing action shall recover the court costs, attorney fees and appropriate injunctive relief to 
remedy the violation. 


History: 1953 Comp., § 12-13-38, enacted by Laws 1967, 
ch. 282, § 3; recompiled as 1953 Comp., § 12-26-3, by 
Laws 1972, ch. 51, § 9; 1987, ch. 39, § 1; 2007, ch. 46, § 25. 

Cross references. — For procedures: governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA 

For scope of review of the district court, see Zamora v. 
Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
(1995). 

The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 


struction and effect of state legislation forbidding dis- , 


crimination in housing on account of physical handicap, 
28 A.L.R.4th 685. * 

Validity and construction of state statutes requiring 
construction of handicapped access facilities in buildings 
open to public, 82 A.L.R.4th 121. 


Validity, construction, and application of § 302 of Ameri- 
cans with Disabilities Act (42 USCS § 12182), prohibiting 
discrimination on basis of disability by owners or opera- 
tors of places of public accommodation, 136 A.L.R. Fed. 1 

Who is recipient of, and what constitutes program or ac- 
tivity receiving, federal financial assistance for purposes 
of § 504 of Rehabilitation Act (29 U.S.C.A. § 794), which 
prohibits any program or activity receiving financial as- 
sistance from discriminating on basis of disability, 160 
A.L.R. Fed. 297. 

When are public entities required to provide services, 
programs, or activities to disabled individuals under 
Americans with Disabilities Act, 42 U.S.C.A. § 12132, 160 
A.L.R. Fed. 637. 

When does a public entity discriminate against indi- 
viduals in its provision of services, programs, or activities 
under the Americans with Disabilities Act, 42 U.S.C.A. § 
12132, 163 A.L.R, Fed. 339. 


28-7-4, Driver to take precautions approaching blind; liability for 


damage. 


The driver of a vehicle approaching a totally or partially blind pedestrian who is carrying a cane 
predominantly white or metallic in color, with or without a red tip, or using a guide dog shall take 
all necessary precautions to avoid injury to such blind pedestrian, and any driver who fails to take 
such precautions shall be liable in damages for any injury caused to such pedestrian; provided 
that a totally blind or partially blind pedestrian not carrying such a cane or using a guide dog in 
any of the places, accommodations or conveyances listed herein, shall have all the rights and privi- 
leges conferred by law upon other persons, and the failure of a totally blind pedestrian to carry 
such a cane or to use a guide dog in any such places, accommodations or conveyances shall not be 
held to constitute nor be evidence of contributory negligence. - 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
tributory negligence, in motor vehicle accident case, of pe- 
* destrian under physical disability, 83 A.L.R.2d 769. 


History: 1953 Comp., § 12-13-4, enacted by Laws 
1967, ch. 232, § 4; recompiled as 1953 Comp., § 12-26- 
4, by Laws 1972, ch. 51, § 9. 
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28-7-5. Interference with rights of blind; penalty. 


} 
A person, ng or corporation or the agent of a person, firm or Henbarntibn who denies or inter- 
feres with admittance to or enjoyment of the public facilities enumerated in Section 28-7-3 NMSA 
1978 or otherwise interferes with the rights of a blind or visually impaired person or a person 
who has a physical disability enumerated in the White Cane Law [28-7-1 to 28-7-7 NMSA Mage is 
guilty of a misdemeanor. 


History: 1953 Comp., 5 12-13-5, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1967, ch. 232, § 5; recompiled as 1953 Comp., § 12-26- non-substantive language changes, 
5, by Laws 1972, ch. 51, § 9; 2007, ch. 46, § 26. 


28-7-6. Annual proclamation of white cane safety day by governor. 


- Each year, the governor shall take suitable public notice of October 15 as white cane safety day. 
The governor shall issue a proclamation in which the governor: 

A. comments upon the significance of the white cane; 

B. calls upon the citizens of the state to observe the provisions of the White Cane Law [28- 
7-1 to 28-7-7 NMSA 1978] and to take precautions necessary to the safety of persons with a 
disability; 

C. reminds the citizens of the state of the policies with respect to persons with a disability 
declared in the White Cane Law and urges the citizens to cooperate in giving effect to them; 
and 

D. emphasizes the need of the citizens to be aware. of the presence i persons with a disability 
in the community and to keep streets, highways, sidewalks, walkways, public buildings, public 
facilities, other public places, places of public accommodation, amusement and resort and other 
places to which the public is invited safe and functional and.to offer assistance to persons with a 
disability upon appropriate ‘occasions. 


History: 1953 Comp., § 12-13-6, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1967, ch. 232, § 6; recompiled as 1953 Comp., § 12-26- non-substantive language changes, 
6, by Laws 1972, ch. 51, § 9; 2007, ch. 46, § 27. ! 


28-7-7. Policy of state on employment of persons with a disability. 


It is the policy of this state that a person who is blind, visually impaired or who has another 
physical disability shall be employed in the state service, the service of the political subdivisions 
of the state, the public schools and all other employment supported in whole or in part by public 
funds on the same terms and conditions as others, unless it is shown that the particular ey 
prevents the performance of the work involved. yup 


History: 1953 Comp., § 12-18-7, enacted by Laws ANNOTATIONS 


1967, ch, 232, § 7; iled 53.C F " ) ' 

7, by Eee late Oh BL P oF sane 46, § 28. aie Am. Jur. 2d, A.L.R, and C.J.S, references. — Visual 
Cross references, — For publi¢ employment, blind not impairment as handicap or disability under state employ- 

barred from competitive examination, see 10-9-14. NMSA ment discrimination law, 77 A.L.R.5th 595. 

1978, 


The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 


28-7-8 to 28-7-12. Repealed. 
Repeals. — Laws 1983, ch. 60, § 4, repealed 28-7-8 to division of services for the blind;.and establishing a fair 
28-7-12 NMSA 1978, as enacted by Laws 1967, ch. 274, 8§ hearing board, effective June 17, 1983. For present provi- 


1 to 5 and as recompiled by Laws 1972, ch, 51, § 9, relating sions, see 22-14-12 NMSA 1978. 
to administrative procedures for complaints against the yee 
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28-7-13. Prohibiting influence against joining se tarde wh the 
visually handicapped. 


No officer or employee of the state or any political subdivision of the state who is concerned with 
the administration of any program for the visually handicapped shall exert the influence of his 
office or position against the right of a person to join organizations for the visually handicapped. 


History: 1953 Comp., § 12-13-13, enacted by Laws 
1967, ch. 113, § 1; recompiled as 1953 Comp., § 12-26- 
13, by Laws 1972, ch. 51, § 9. 


28-7-14. Medical eye care. 


There is created the "medical eye care and sight conservation program" which shall be operated 
and administered by the commission for the blind. The medical eye care and sight conservation 
program shall serve persons who meet the program qualifications established by the commission 
and who are not eligible for vocational rehabilitation services. 


History: 1953 Comp., § 12-26-14, enacted by Laws Cross references. — For Special Medical Needs Act, 
1976, ch. 39, § 1; 1986, ch. 108, § 15. see Chapter 27, Article 4 NMSA 1978. 


28-7-15. Short title. 


. Sections 1 through 9 [28-7-15 to 28-7-23 NMSA 1978] of this act may be cited as the "Commis- 
sion for the Blind Act". 


History: Laws 1986, ch. 108, § 1. 


28-7-16. Commission for the blind created. 


A. There is created the "commission for the blind", consisting of three members, at least one of 
whom shall be blind, appointed by the governor with the advice and consent of the senate. Mem- 
bers of the first commission shall be appointed for staggered terms, one ending on December 31, 
1988, one ending December 31, 1990 and one ending December 31, 1992. Thereafter, appointments. 
shall be for staggered terms of six years. 

B. A majority of the members of the commission constitutes a quorum for the transaction of 
business. The commission shall elect a chairman from its membership. 

C. Members of the commission shall be compensated as provided in the Per Diem and Mileage 
Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: Laws 1986, ch. 108, § 2. 


28-7-17. Commission for the blind; powers and duties. 


The commission for the blind shall: 

A. apply for and receive money from any state or federal agency to be used for purposes relat- 
ing to blindness and receive on behalf of the state any gifts, donations or bequests from any source, 
to be used in carrying out the commission's duties; | 

B. maintain a complete register of blind persons domiciled in New Mexico, specifying the na- 
ture and cause of blindness, capacity and need for educational or industrial training and other 
pertinent information; 

C. maintain bureaus of information and industrial uatebetioh to help blind persons find em- 
ployment, train them in work which may be pursued in their own homes and assist them in mer- 
chandising and marketing their goods; 
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D. establish, equip and maintain a center with qualified instructors for vocational, industrial 
and other training of eligible blind persons. The center shall also provide for orientation and as- 
sistance for the adjustment of blind persons; 

-E. research and study the causes of blindness and its prevention in seb ocr with the state 
or any other entity which the commission deems appropriate; 

F.. cooperate with appropriate state agencies in the adoption and carrying out of pepveber 
measures relating to blindness; 

G. promulgate rules and regulations necessary to’effectuate the provastons of the Commission 
for the Blind Act [28-7-15 to 28-7-23 NMSA 1978]; and 

H. publish an annual report on the activities and services of the commission. 


History: Laws 1986, ch. 108, § 3. 


28-7-18. Staff. 


The commission shall appoint a director, who is the administrative officer of the commission. 
The director shall employ such assistants and employees as are necessary for the efficient opera- 
tion of the commission. The director and all employees are subject to the Personnel Act [Chap- 
ter 10, Article 9 NMSA 1978]. 


History: Laws 1986, ch. 108, § 4. 


28-7-19. Qualification as blind; examinations required. 


A. Qualification of a person as blind shall be determined by means of an eye examination by 
a licensed ophthalmologist. Blindness shall be the major handicap in cases of multiple handicaps. 
Persons who are not blind but who have been certified by a licensed ophthalmologist’as suffering 
from a deteriorating condition which will result in blindness also qualify as blind. 

B. .The commission shall determine the procedure to be followed for the examination of any 
person to establish blindness and shall maintain a list of all ophthalmologists currently licensed 
in New Mexico. The person may choose any licensed ophthalmologist to make the examination and 
the cost shall be paid by the commission pursuant to its regulations. 


History: Laws 1986, ch. 108, § 5. 


28-7-20. Corrective medical services. 


In addition to arranging and paying for examinations to determine blindness, the commission 
may arrange and pay for medical and surgical treatment of blind parsed wheney cr a listed oph- 
thalmologist judges that the treatment will be beneficial. 


History: Laws 1986, ch. 108, § 6. 


28-7-21. Reports. 


Whenever a licensed ophthalmologist finds a person he has examined to be blind, he shall report 
this fact, along with details of the examination, to the commission iy ere thirty days of the exami- 
nation date: © « nO) potest to ai | ) 


History: Laws 1986, ch. 108, § 7. 
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28-7-22. Receipt of federal funds; designation. 


The commission is authorized to receive and administer any federal funds relating to vocational 
rehabilitation of blind persons. 


History: Laws 1986, ch. 108, § 8. 


28-7-23. Hearing; appeal. 


The commission shall provide an opportunity fora fair hearing to any person applying for or 
receiving services who is dissatisfied with any act or failure to act arising from the operation of or 
administration of any program of the commission; The commission shall ee rules and ja Bag 
tions as necessary to govern the conduct of such hearings. 


History: Laws 1986, ch. 108, § 9. 


: ARTICLE 8. 
sey Devices and Cards for Disabled Persbus 


3. 


Sec. ' Sec. 

28-8-1. Definitions. 28-8-5. Duty of others. 

28-8-2. Identifying devices for persons having certain 128-8-6; Falsifying identification or misrepresenting con- 
conditions. , dition. 

28-8-3. Duty of peace officer. 28-8-7, Other duties, 


28-8-4. Duty of medical practitioners. 


28-8-1. Definitions. 


As used in this act [28-8-1 to 28-8-7 NMSA 1978]: 

A. "disabled condition" means the condition of being unconscious, semiconscious, incoherent or 
otherwise incapacitated to communicate; 

B. "disabled person” means a person in a disabled condition; 

C. "the emergency symbol" means the caduceus inscribed within a six-barred cross used by the 
American Medical Association to denote emergency information; 

D. "identifying device" means an identifying bracelet, necklace, metal tag or similar device 
bearing the emergency symbol and the information needed in an emergency; and 

E. "medical practitioner" means a person licensed or authorized to practice medicine or oste- 
opathy. 


History: 1953 Comp., § 12-31-1, enacted by Laws 
1973, ch. 265, § 1. 


28-8-2. Identifying devices for persons having certain conditions. 


A. A person who suffers from epilepsy, diabetes, a cardiac condition or any other type of illness 
that causes temporary blackouts, semiconscious periods or complete unconsciousness, or who suffers 
from a condition requiring specific medication or medical treatment, is allergic to certain medications 
or items used in medical treatment, wears contact lenses or is unable to communicate coherently or 
effectively in the English language, is authorized and encouraged to wear an identifying device. 

B. Any person may carry an identification card bearing his name; type of medical condition, 
physician's name and other medical information. 

C. By wearing an identifying device a person gives his consent for any peace officer or medical 
practitioner who finds him in a disabled condition to make a reasonable search of his clothing or 
other effects for an identification card of the type described in Subsection B of this section. 
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History: 1953 Comp., § 12-31-2, enacted by Laws 
1973, ch. 265, § 2. 


28-8-3. Duty of peace officer. 


A. A peace officer shall make a diligent-effort to determin [determine] whether any disabled 
person he finds is an epileptic or a diabetic or suffers from some other type of illness that would 
cause the condition. Whenever feasible, this effort shall be made before the person is charged with 
a crime or taken to a place of detention. 

B. In seeking to determine whether a disabled person suffers from an illness, a peace officer 
shall make a reasonable search for an identifying device and an identification card of the type 
described in Subsection B of Section 2 [28-8-2 NMSA 1978] of this act and examine them for emer- 
gency information. The peace officer may not search for an identifying device or an identification 
card in a manner or to an extent that would appear to a reasonable person in the circumstances to 
cause an unreasonable risk of worsening the disabled person's condition. 

C. A peace officer who finds a disabled person without an identifying device or identification 
card is not relieved of his duty to that person to make.a diligent effort to ascertain the existence of 
any illness causing the disabled condition. — 

D. Aclaim for relief against a peace officer does not arise from his making a reasonable search 
of the disabled person to locate an identifying device or identification card, even though the person 
is not wearing an identifying device or carrying an identification card. However, nothing found on 
the disabled person during a search authorized under this act [28-8-1 to 28-8-7 NMSA 1978] shall 
be admitted into evidence in any court in a’criminal proceeding where the disabled person is a 
defendant if the admission of the product of the search would not be entitled to admission except 
for the authority to search granted in Subsection C of this section. 

E. A peace officer who determines or has reason to believe that a disabled person | is suffering 
from an illness causing his condition shall promptly notify the person's physician, if practicable. 
If the officer is unable to ascertain the physician's identity or to communicate with him, the of- 
ficer shall make a reasonable effort to cause the disabled person to be transported immediately to 
a medical practitioner or to a facility where medical treatment is available. If the officer believes 
it unduly dangerous to move the disabled person, he shall make a reasonable effort to.obtain the 
assistance of a medical practitioner. 


History: 1953 Comp., § 12-31-38, enacted by Laws Bracketed material. — The bracketed material was 
1973, ch. 265, § 3. inserted by the compiler and is not part of the law. 


28-8-4. Duty of medical practitioners. 


A. A medical practitioner, in discharging his duty to a disabled person whom he has under- 
taken to examine or treat, shall make a reasonable search for an identifying device or an identifi- 
cation card of the type described in Subsection B of Section 2 [28-8-2 NMSA 1978] of this act and 
examine them for emergency information. 

B. Aclaim for relief against a medical practitioner does not arise from his making a reasonable 
search of a disabled person to locate an identifying device or identification card, even though the 
person is not wearing an identifying device or carrying an identification. card. 


History: 1958. Comp., § 12-31-4, enacted by Laws 
1978, ch. 265, § 4. 


28-8-5. Duty of others. 


A. A person, other than a peace officer or medical practitioner, who finds a disabled person may 
make a reasonable effort to notify a peace officer. If a peace officer or medical practitioner is not 
present, a person who finds a disabled person may; 

(1) make a reasonable search for an identifying device; and 
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(2) if the identifying device is found, may make a reasonable search for an identification 
card of the type described in Subsection B of Section 2 [28-8-2 NMSA 1978] of this act. 
If a device or card is located, the person making the search shall attempt promptly to bring its 
contents to the attention of a peace officer or medical practitioner. 
B. Acclaim for relief does not arise from a reasonable search to locate an identifying device or 
identification card as authorized by Subsection A of this section. 


History: 1953 Comp., § 12-31-5, enacted by Laws 
1978, ch. 265, § 5. 


28-8-6. Falsifying identification or misrepresenting condition. 


A person who, with intent to deceive, provides, wears, uses or possesses a false identifying device 
or an identification card of the type described in Subsection B of Section 2 [28-8-2 NMSA 1978] of 
this act is guilty of a misdemeanor and shall be fined not more than three hundred dollars ($300) 
or imprisoned for not more than ninety days, or both. 


History: 1953 Comp., § 12-31-6, enacted by Laws 
1973, ch. 265, § 6. . 


28-8-7. Other duties. 


The duties imposed by this act [28-8-1 to 28-8-7 NMSA 1978] are in addition to, and not in limi- 
tation of, other duties existing under the law of this state. 


History: 1953 Comp., § 12-31-7, enacted by Laws 
1973, ch. 265, § 7. 


ARTICLE 9 


Employment of Blind Persons 


(Recompiled by Laws 1983, ch. 60, § 3.) 


28-9-1 to 28-9-6. Recompiled. 


Recompilations. — Laws 1983, ch. 60, § 3, recompiled 
28-9-1 to 28-9-6 NMSA 1978, relating to the employment 


of blind persons, as 22-14-24 to 22-14-29 NMSA 1978, ef- 
fective June 17, 1983. 


ARTICLE 10 


Concerns and Employment of the Disabled 


Sec. 

28-10-1. Governor's commission on disability. 

28-10-2. Governor's commission on disability; powers and 
duties. 

28-10-3. Additional powers. 

28-10-3,1. Full-service gasoline Drarleriee decal display; 
service to person with a disability. 

28-10-3.2. Short title. 

28-10-3.3. Program created. 

28-10-4. Advisory council. 

28-10-5. Disability fund created. 


Sec. 

28-10-5.1. Housing modification for persons with a disability 
permanent fund; investment; distribution, 

28-10-6. Reports. 

28-10-7, Compensation, 

28-10-8, Administrative attachment. 

28-10-8,.1. Director; commission staff. 

28-10-9. Short title. 

28-10-10. Definition. 

28-10-11. State policy. 

28-10-12. Personnel board; rules. 
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28-10-1. Governor's commission on disability. 


A. The"governor's commission on disability" is created, consisting of sixteen members, nine of 
whom shall be appointed by the governor. The seven;remaining members shall be the director of 
the vocational rehabilitation division of the public education department, the, secretary of work- 
force solutions or the secretary's designee, the director of the behavioral health services division 
of the human services department, the secretary of children, youth and families or the secretary's 
designee, the secretary of early childhood education and care or the secretary's designee, the sec- 
retary of aging and long-term services or the secretary's designee and the secretary of human 
services or the secretary's designee. Initially, three members shall be appointed for terms end- 
ing December 31, 1978, three members for terms ending December 31, 1980 and three members 
for terms ending December 31, 1982. Thereafter, appointments shall be for six years expiring on 
December 31. of even-numbered years. Appointed members shall be appointed from different geo- 
graphic areas of the state and from the major disability services in the state. Appointed members 
shall include persons with disabilities, representatives of government and private enterprise, par- 
ents or guardians of persons with disabilities and professionals in, or those who are interested in, 
service for persons with disabilities. Not more than five of the sie appointed by the governor 
shall be of the same political party. 

B. A majority of the members of the commission constitutes a quorum for the transaction of 
business. The commission shall meet at least twice a year and shall annually elect a chair and a 
vice chair, | . 

C. The commission shall be primarily concerned with those persons with disabilities who have 
a condition that, regardless of its physical or mental origin, constitutes a substantial occupational 
disadvantage. 


History: 1953 Comp., § 59-15-1, enacted by Laws 
1973, ch. 349, § 1; 1977, ch. 198, § 1; 1979, ch, 34, § 1; 
2004, ch. 20, § 1; 2007, ch. 325, § 8; 2022, ch. 30, § 6. 

Cross references, — For admission of disabled to 
state educational institutions without charge other than 
tuition, see 22-14-16 NMSA 1978. 


For employment of blind persons, see 22- 14- 24 NMSA. 


1978 et seq. 

The 2022 amendment, effective July 1, 2022, added 
the secretary of early childhood education and care, or the 
secretary's designee, to the governor's commission on dis- 
ability; and in Subsection A, after "consisting of", deleted 
"fifteen" and added "sixteen", and after "children, youth 
and families or the secretary's designee", added "the sec- 


retary of early childhood education and care or the secre-_ 


tary's designee", 


-The 2007 amendment, effective June 15,. 2007, 
changed "department of health" to "human services de- 
partment" and changed "secretary of aging" to "secretary 


of aging and long-term services". 


The 2004 amendment, effective May 19, 2004, 
changed the name of the "governor's committee on con- 
cerns of the handicapped" to the "governor's commission 
on disability", and increased the members from 138 to 15 
by adding the secretary of children, youth and families 
and the director of the state agency on aging [aging and 
long-term services department]. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes handicap under state legislation forbidding job 
discrimination on account of handicap, 82 A.L.R.4th 26. 


28-10-2. Governor's commission on disability; powers and duties. 


The governor's commission on disability shall establish and maintain a comprehensive state- 
wide program designed to encourage and promote attention to the concerns of the training and 
employment of individuals with disabilities in this state. To further this purpose, the commission 


shall: 


A. cooperate with the president's committee on employment of individuals with disabilities 
and other federal efforts. on behalf of disability concerns; . 

B. cooperate with all employers-and training leaders, both public and private, in locating or 
developing employment opportunities for individuals with disabilities; 

C. encourage and assist in the organization and operation of committees at the community 
level, the chairs of which shall automatically become members of the advisory council, authorized 


under Section 28-10-4 NMSA 1978; 


D. assist state, local and federal agencies to coordinate their activities to secure maximum 
utilization of funds and efforts that aid in the training and employment of individuals with dis- 


abilities; 
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CONCERNS AND EMPLOYMENT OF THE DISABLED 


28-10-3.1 


E. enter into written agreements with public and private employers, unions and rehabilitation 
agencies for the purpose of achieving the maximum employment of individuals with disabilities; 

F. inform individuals with disabilities who are seeking jobs of specific facilities available to as- 
sist them in locating suitable training and employment; 

G. conduct educational programs via publications and other means to acquaint the public, the 
legislature and the governor with the abilities and veg accomplishments of individuals with dis- 


abilities; 


H. promote the elimination of architectural barriers in construction so as to make buildings 
used by the public readily accessible to and usable by persons with physical limitations; 

I. make such rules as it determines advisable for the conduct of its own business; 

J. designate standing committees related to state planning, community organization, public 
relations and information, legislative action, federal coordination, state coordination, youth, medi- 


cal rehabilitation, employers and awards; 


K. designate such special committees as necessary for undetermined periods to carry out spe- 


cial short-term programs; 


L. establish and administer a residential accessibility modification program to assist low- 
income individuals with disabilities to make accessibility modifications to residential dwellings as 
needed to enable those individuals with disabilities to remain in their homes or to leave institu- 
tional settings and be reintegrated into the community; 

M. give advice and testimony on disability concerns to the governor or the legislature or any 


committee established by them, upon request; and 


N. provide training to state and local law enforcement officers regarding ior pertaining to 


accessible parking for persons with disabilities. 


History: 1953 Comp., § 59-15-2, enacted by Laws 
1973, ch. 349, § 2; 1977, ch. 198, § 2; 1979, ch. 34, § 2; 
2001, ch. 226, § 2; 2004, ch. 20, § 2; 2010, ch. 74, § 1. 

The 2010 amendment, effective May 19, 2010, added 
Subsection N. 

The 2004 amendment, abortive May 19, 2004, 
changed the name of the "governor's committee on con- 
cerns of the handicapped" to the "governor's commission 
on disability" and made other minor grammatical changes 
throughout. 

The 2001 amendment, effective April 3, 2001, added 
present Subsection L, and renumbered former Subsection 
Las M. 


28-10-3. Additional powers. 


The governor's commission on disability: 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — When 
must specialized equipment or other workplace modifica- 
tions be provided to qualified disabled employee or applicant 
as reasonable accommodation, 125 A.L.R. Fed. 629. 

When must employer offer qualified disabled employee 
or applicant opportunity to change employee's workplace 
or work at home as means of fulfilling reasonable accom- 
modation requirement, 133 A.L.R. Fed. 521. 

When does job restructuring constitute reasonable ac- 
commodation of qualified disabled employee or applicant?, 
142 A.L.R. Fed. 311. 


A. may receive on behalf of the state any gifts, donations or bequests from any source to be 


used in carrying out its duties; and 


B. is designated as the state agency for handling all programs of the federal government related 
to the concerns of individuals with disabilities except those designated by law as the responsibility 
of another state agency and may enter into contracts and agreements with agencies of the federal 
government for this purpose that do not conflict with existing programs of other state agencies. 


History: 1953 Comp., § 59-15-83, enacted by Laws 
1973, ch. 349, § 8; 1977, ch. 198, § 3; 1979, ch. 34, § 3; 
2004, ch. 20, § 3. 


The 2004 amendment, effective May 19, 2004, changed 
the name of the "governor's committee on concerns of the 
handicapped" to the "governor's commission on disability" 
and "handicapped persons" to "individuals with disabilities", 


28-10-3.1. Full-service gasoline stations; decal display; service to person 
| with a disability. 


A. The governor's commission on disability shall design and produce a decal for display in 
full-service gasoline stations signifying that the gasoline station will provide gasoline pumping, 
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window washing, fluid checks and other services provided at its full-service island to any properly 
permitted or certified driver with a disability at a self-service island. 

-B. Any full-service gasoline station providing the services described in Sibsantion’ A of this 
section may request and shall receive the decal upon application to the governor's commission on 
disability, 

C. No gasoline siation shall diupiay the décal jeaued bs the governor's commission on n disability 
unless it provides full service to any driver with a disability at a self-service island. 

D. A gasoline station owner or operator who displays a decal signifying that the station will pro- 
vide additional services to drivers with a disability at a self-service island and who fails to provide 
that service shall be subject to revocation of the decal for display according to. this section. 


History: Laws 1995, ch. 95, § 1; 2004, ch, 20, § 4; The. 2004. amendment, effective May 19, 2004, 


2007, ch. 46, § 29. changed the name of the "governor's commission on con- 
The 2007 amendment, effective June 15, 2007, made cerns of the handicapped" to the "governor's commission 
non-substantive language changes. on disability". 


28-10-3.2. Short title. 


Sections 1 and 2 [28-10-3.2 and 28-10-3.3 NMSA 1978] of this act may be cited as the "Parking 
Placard Abuse Act”. 


History: Laws 1999, ch. 297, § 1. “IV, § 23, was effective on June 18, 1999, 90 wage after ad- 
Effective dates. — Laws 1999; ch. 297 contained no ne geass of the legislature, ; 
effective date provision, but, pursuant to N.M. Const., art. 


28-10-3.3. Program created. 


The "placard abuse prevention program" is created in the governor's commission on disability 
to ensure compliance with statutes affecting parking privileges for persons with severe mobility 
impairment and safe and effective use of designated disabled parking space, The commission shall 
design and implement a program to: 


A. monitor the system of eligibility for and use of parking placards and special ropistration plates; . 


B. provide public awareness education and training to address barriers to the appropriate use 
of designated disabled parking space; 

C. pursue efforts to reduce abuse and misuse of designated disabled parking space privileges, 
including revocation of parking placards and special registration plates; and 

D. provide education, training and technical assistance to local law enforcement agencies. and 
volunteers on enforcement of statutes affecting use of designated disabled parking space, 


History: Laws 1999, ch. 297, § 2; 2004, ch, 20, § 5. The 2004 amendment, eitedkinre May.19, 2004, changed 


the name of the "governor's committee on concerns of the 


handicapped" to the "governor's commission on disability". 


28-10-4. Advisory council. 


A. The governor's commission on disability shall appoint an appropriate advisory council on 
disability, which shall include representatives of state departments and agencies and individuals 
attentive to the concerns of individuals with disabilities. ; 

B. The advisory council shall meet at the call of the chairman and shall make decir astiiwe 
tions to the governor's commission on disability for the improvement and coordination of state 
activities relative to the concerns of individuals with disabilities. 


History: 1953 Comp., § 59-15-4, enacted by Laws handicapped" to the "governor's commission on disability" 


1978, ch. 349, § 4; 1977, ch. 198, § 4; 1979, ch. 34, § 4; and changed "handicapped" to "individuals with disabili- 


2004, ch. 20, § 6. ties". 
The 2004 amendment, effective May 19,2004,changed. ~ 
the name of the "governor's committee on concerns of the - 
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28-10-5. Disability fund created. 


A. . There is created in the state treasury a "disability fund". All funds, gifts, donations, bequests 
and other income of the governor's commission on disability shall be deposited by the director of 
the commission in the fund and shall be appropriated to the commission to further the purpose of 
Sections 28-10-1 through 28-10-8.1 NMSA 1978 or for the purposes stated by the donor or grantor 
of the funds. 

B. Distributions made to the disability fund fromthe housing modification for persons with a 
disability permanent fund shall constitute a separate account in the fund and are appropriated to 
the governor's commission on disability for the purpose of carrying out a residential accessibility 
modification program. 

C. Money in the disability fund shall not revert but shall be used only as provided in Sec- 


tions 28-10-1 through 28-10-8.1 NMSA 1978. 


History: 1953 Comp., § 59-15-5, enacted by Laws 
1973, ch. 349, § 5; 2001, ch. 226, § 3; 2004, ch. 20, § 7; 
2007, ch. 46, § 30, 

The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 

The 2004 amendment, effective May 19, 2004, changed 


The 2001 amendment, effective April 3, 2001, inserted 
the Subsection A and C designations and added Subsec- 
tion B; in Subsection A, substituted "the governor's com- 
mittee on concerns of the handicapped" for "the commit- 
tee" and "director" for "executive secretary"; and made 
stylistic changes. 


the name of the "governor's committee on concerns of the 
handicapped" to the "governor's commission on disability". 


28-10-5.1. Housing modification for persons with a disability 
permanent fund; investment; distribution. 


A. The "housing modification for persons with a disability permanent fund" is created in the state 
treasury. The fund shall consist of money, appropriated to the fund and any gifts, donations or be- 
quests made to the fund. Money in the fund shall be invested by the state investment officer as land 
grant permanent funds are invested pursuant to Chapter 6, Article 8 NMSA 1978, and earnings from 
investment of the fund shall be credited to the fund. Money in the fund shall not revert at the end of 
any fiscal year and shall not be expended for any purpose, except that an annual distribution shall be 
made to the fund for persons with a disability in accordance with Subsection B of this section. 

B: “On July 1 of fiscal year 2002 and on July 1 of each fiscal year thereafter, an annual distribu- 
tion shall be made from the housing modification for persons with a disability permanent fund to 
the disability fund in an amount equal to three hundred thousand dollars ($300,000) until that 
amount is less than an amount equal to five percent of the average of the year-end market values 
of the housing modification for persons with a disability permanent fund for the immediately pre- 
ceding five calendar years. Thereafter, the amount of the annual distribution shall be five percent 
of the average of the year-end market values of the housing modification for persons with a dis- 
ability permanent fund for the immediately preceding five calendar years. 


The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 


History: Laws 2001, ch, 226, § 1; 2007, ch. 46, § 31. 


28-10-6. Reports. 


The governor's commission on disability and the advisory council on disability shall submit 
reports on their work for the preceding year to the governor and the legislature at least forty-five 
days prior to each regular legislative session. The report shall contain recommendations on pres- 
ent and future needs of individuals with disabilities. . 


History: 1953 Comp., § 59-15-6, enacted by Laws handicapped" to the "governor's commission on disability" 
1973, ch. 349, § 6; 1977, ch. 198, § 5; 1979, ch. 34, § 5; and changed "handicapped" to "individuals with disabili- 
2004, ch, 20, § 8, ties". 

The 2004 amendment, effective May 19, 2004, changed . 
the name of the "governor's committee on concerns of the 
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28-10-11 


Members of the governor's commission on disability shall be reimbursed as provided in the Per 
Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] but: shall receive no other compensation, 
perquisite or allowance, Members of the advisory council on disability may receive reimbursement 
in the same manner from funds available to the commission, only for advisory council meetings. 


History: 1953 Comp., § 59-15-7, enacted by Laws 
1978, ch. 349, § 7; 1977, ch. 198, § 6; 1979, ch, 34, § 6; 
2004, ch. 20, § 9. 

Repeals ahd reenactments. — Laws 1982, ch. 13, 
§ 1, repealed former 28-10-8 NMSA 1978, as enacted by 


Laws 1977, ch. 198, § 7, relating to the administration and , 


28-10-8. Administrative attachment. — 


funding for the committee on concerns of the handicapped, 
and enacted a new section, effective March 1, 1982. 

The 2004 amendment, effective May 19, 2004, 
changed the name of the ' ‘governor's committee on con- 
cerns of the HaneleAD HES to the "governor's commission 
on disability". 


The governor's commission on disability is administratively attached, as defined in the Nxdeubnrd 
Reorganization Act [9-1-1 9-1-10 NMSA 1978], to the department of finance and administration. 


History: 1978 Comp., § 28-10-8, enacted by Laws 
1982, ch. 13, § 1. ; 2004, ch. 20, § 10. 

Repeals and reenactments, — Laws 1982, ch. 13, 
§ 1, repealed former 28-10-8 NMSA 1978, as enacted by 
Laws 1977, ch, 198, § 7, relating to the administration and 


28-10-8.1. Director; commission staff. 


funding for the committee on concerns of the handicapped, 
and enacted a new section, effective March 1, 1982. 

The 2004 amendment, effective May 19, 2004, 
changed the name of the ' ‘governor's committee on con- 
cerns of the pe eS at to the "governor's commission 
on disability". - we 


The governor's commission on disability shall appoint a director who is the administrative of- 
ficer of the commission. The director shall employ other necessary employees under the provisions 


of the Personne! Act [10-9-1 NMSA 1978]. 


History: 1978 Comp., § 28-10-8.1, enacted by Laws 
1982, ch. 13, § 2; 2004, ch. 20, § 11. 


28-10-9. Short title. 


The 2004 amendment, effective May 19, 2004, 
changed the name of the "governor's committee on con- 
cerns of the handicapped" to the "governor's commission 
on disability". 


Sections 28-10-9 through 28-10-12 NMSA 1978 may be cited as the "Disability Employment 


Act", 


History: 1953 Comp., § 5-1-14, enacted by Laws 
1969, ch. 129, § 1; 2007, ch. 46, § 32. 


28-10-10. Definition. 


The 2007 amendment, effective June 15, 2007, BiB 
non-substantive language changes. 


As used in the Disability Employment Act [28-10-9 through 28-10-12 NMSA 1978], "persons 
with a disability" includes persons with a mental or physical disability. 


History: 1953 Comp., § 5-1-15, enacted by Laws 
1969, ch. 129, § 2; 2007, ch. 46, § 33. 


28-10-11. State policy. 


The 2007 amendment, effective June 15,2007, made 
non-substantive language changes. 


In order to further the efforts of New Mexico in alleviating the problems of persons with a dis- 
ability, full consideration shall be given to the employment of such persons in state government 
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in positions in which they meet the necessary performance requirements or in positions in which 
performance requirements can be modified to take advantage of their abilities without detriment 
to the state service. 


History: 1953 Comp., § 5-1-16, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1969, ch. 129, § 3; 2007, ch. 46, § 34. non-substantive language changes. 


28-10-12. Personnel board; rules. 


The personnel board shall establish rules and procedures consistent with the state policy of 
employment of persons with a disability. The rules and procedures shall be adopted after consul- 
tation with appropriate vocational rehabilitation agencies, state institutions, interested private 
associations and organizations and interested individuals. Any rules or procedures adopted by the 
personnel board shall provide that: 

A. certification in an appropriate form shall be required from an appropriate agency to the ef- 
fect that: 

(1) the person with a disability has the ability to perform the duties of the position 
sought; 

(2) the person with a disability is physically qualified to do the work without hazard to 
that person or to others; and 

(3) the person with a disability is socially competent in a work environment and, either 
independently or with continuing help as has been provided, in after-working-hours living; 

B. there are suitable periods of probation or trial employment for persons with a disability 
before the employment becomes permanent under the provisions of the Oey Act [Chapter 10, 
Article 9 NMSA 1978]; and » 

C. the processes set forth in this section for establishing the eligibility of persons with a dis- 
ability are construed to meet the requirements of competitive entrance examinations under the 
provisions of the Personnel Act. 


History: 1953 Comp., § 5-1-17, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1969, ch. 129, § 4; 2007, ch. 46, § 35. non-substantive language changes, 

Compiler's notes. — The personnel board is adminis- 
tratively attached to the general services department, as 
provided in 10-9-11 NMSA 1978. 


ARTICLE 10A 


Human Immunodeficiency Virus Tests as 
Condition of Employment 


Sec. 
28-10A-1.. Human immunodeficiency virus related test; 
limitation. 


28-10A-1. Human immunodeficiency virus related test; limitation. 


A. No person may require an individual to disclose the results of a human immunodeficiency 
virus related test as a condition of hiring, promotion or continued employment, unless the absence 
of human immunodeficiency virus infection is a bona fide occupational qualification. of the job in 
question. 

B. A person who asserts that a bona fide necuphliguat qualification exists for disclosure of an 
individual's human immunodeficiency virus related test results shall have the burden of dp she 
that: 

(1) the human immunodeficiency virus related test is necessary to ascertain whether an 
individual is currently able to perform in a reasonable manner the duties of the particular job or 
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whether an individual will presenta significant risk of transmitting human immunodeficiency 
virus to other persons in the course of normal work activities; and 


(2) there exists no reasonable accommodation short of requiring the test. 


History: Laws 1989, ch. 228, § 1. y 


ARTICLE 11 


Service Animal 


Sec, : Sec, ; 

28-11-1. Repealed. 28-11-5.. Findings and purpose; interference with quali- 
28-11-1.1. Short title, fied service animals prohibited; criminal 
28-11-2. Definitions. and civil penalties. 

28-11-3. Admittance of bis eh service animal. - 28-11-6. Prohibition of false presentation of animal as a 
28-11-4, Penalty, : a | qualified service animal. 


28-11-1. Repealed. 


Repeals. — Laws 1989, ch. 242, § 5 repealed’ 28-11-1 
NMSA 1978, as enacted by Laws 1977, ch. 332, § 1, relat- 
ing to hearing ear aid dogs, effective June 16, 1989, 


28-11-1.1. Short title. . 
Chapter 28, Article 11 NMSA 1978 may be cited as the "Service Animal Act". 


-History: Laws 2005, ch. 224, § 1; 2013, ch. 57, § 1. The 2013. amendment, effective June 14, 2013, 
changed the name of the act; after "cited as the", deleted 
"Assistance" and added "Service" 


28-11-2. Definitions. 


As used in the Service Animal Act: 

A. "emotional support animal", "comfort animal" or "therapy animal" means an animal se- 
lected to accompany an individual with. a. disability that does not work or perform tasks for the 
benefit of an individual with a disability and does not accompany at all times an individual with 
a disability; 

B. "qualified Service animal" means any qualified service dog or qualified service miniature 
horse that has been or is being trained to provide assistance to an individual with a disability; but 

"qualified service animal" does not include a pet, an emotional support animal, a comfort animal 
ora therapy animal; : 

C. "qualified service dog" means a dog that has been trained or is being trained to work or per- 
form tasks for the benefit of an individual with a disability who has a physical or mental impair- 
ment that substantially limits one or more major life activities; and 

D. "qualified service miniature horse", means a miniature horse that has been trained or is be- 
ing trained to work or perform tasks for the benefit of an individual with a disability who has a 
physical or mental impairment that substantially limits one or more major life activities. 


\ History: Laws 1989, ch. 242, § 1; 1999, ch. 262, § 1; deleted "assistance" and added "qualified service", after . 


1999, ch. 288, § 1; 2005, ch. 224, § 2; 2013, ch. 57, § 2. "dog or", deleted "other animal" and added "qualified. ser- 
Cross references. — For the federal Americans with vice miniature horse", and after "disability", deleted “and 
Disabilities Act, see 42 U.S.C, § 12101 et seq. includes" and added "but ‘qualified service animal' does 
The 2013 amendment, effective June 14, 2013, added not include a'pet, an emotional support animal, a comfort 
terms and definitions relating to emotional support and animal or a therapy animal"; deleted former Subsection 
service animals; added Subsection A; in Subsection B, at A, which provided that an assistance dog was a qualified 
the beginning of the sentence, after "qualified", deleted ‘assistance animal; deleted former Subsection B, which 
"assistance" and added "service", after "means any", provided that a guide dog was a qualified assistance 
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animal; deleted former Subsection C, which provided that 
a hearing dog was a qualified assistance animal; deleted 
former Subsection D, which provided that a service dog 
was a qualified assistance animal; and added Subsections 
C and D. 

The 2005 amendment, effective June 17, 2005, deleted 
the former definition of "qualified assistance animal", 
which was defined to mean a dog trained by a recognized 


SERVICE ANIMAL 


28-11-4 


school to assist persons with disabilities, an animal recog- 
nized as a service animal pursuant to the Americans with 
Disabilities Act or an animal approved by the committee 
on concerns for the handicapped and added the definition 
of "qualified assistance animal", 

The 1999 amendment, effective June 18, 1999, re- 


‘wrote the section to the extent that a detailed comparison 


was impracticable, 


28-11-3. Admittance of qualified service animal. 


A. Notwithstanding any other provision of law: 

(1) a person with a disability who is using a qualified service animal shall be admitted 
to any building open to the public and to all other public accommodations and shall be allowed 
access to all common carriers; provided that the qualified service animal is under the control 
of an owner, a trainer or a handler of the qualified service animal. A person shall not deny an 
individual with a qualified service animal entry to a building open to the public or to any public 
accommodation or deny access to a common carrier, regardless of any policy of denying to pets 
entry to that building, public accommodation or common carrier. A person shall not be required 
to pay any additional charges for the qualified service animal, but may be liable for any damage 
done by the qualified service animal; provided that persons without disabilities would be liable 
for similar damage; and 

(2) in an emergency requiring transportation or relocation of the owner or trainer of the 
qualified service animal, to the extent practicable, accommodations shall be made for the qualified 
service animal to remain or be reunited with the owner, trainer or handler. When accommodations 
cannot be made for allowing the qualified service animal to remain with the owner, trainer or han- 
dler, the qualified service animal shall be placed pursuant to instructions provided by the owner, 
trainer or handler. 

B. This section does not require a public accommodation or common carrier to permit an owner, 
trainer or handler using a qualified service animal to have access to a public accommodation or 
common carrier in circumstances in which the individual's use of the qualified service animal 


poses a direct threat of significant harm to the health or safety of others. 


History: Laws 1989, ch. 242, § 2; 1999, ch. 262, § 2; 
1999, ch. 288, § 2; 2005, ch. 224, § 3; 2013, ch. 57, § 3. 

The 2013 amendment, effective June 14, 2013, pro- 
vided for the entry of qualified service animals to build- 
ings open to the public, public accommodations and pub- 
lic carriers; in the title of the section, deleted "assistance 
animals" and added "service animal"; in Paragraph (1) of 
Subsection A, deleted "assistance" and added "service" be- 
fore "animal", in the first sentence, at the beginning of the 
sentence, added "a person with a disability who is using", 
after "and to all", added "other", after "public accommo- 
dations", deleted "such as restaurants, hotels, hospitals, 
swimming pools, stores" and added "and shall be allowed 
access to all", after "common carriers", deleted "and the- 
aters", and after "owner", deleted "or", after "trainer", 
added "or a handler"; added the second sentence and at 
the beginning of the second sentence, deleted "No"; in 
the third sentence, after "A person shall", deleted "not", 
after "but", deleted "shall" and added "may", and after 
"damage done by the qualified service animal", added 


28-11-4. Penalty. 


the remainder of the sentence; in Paragraph (2) of Sub- 
section A, deleted "assistance" and added "service" before 
"animal", in the first sentence, after "reunited with the 
owner", deleted "or" and at the end of the sentence, after 
"trainer", added "or handler"; and added Subsection B. 

The 2005 amendment, effective June 17, 2005, added 
Subsection B to provide that in an emergency, requiring 
transportation or relocation of the owner or trainer, ac- 
commodations shall be made for the qualified assistance 
animal to remain with the owner or trainer, 

The 1999 amendment, effective June 18, 1999, de- 
leted the Subsection A and B designations, substituted 
"assistance animal" for "service animal" and "assistance 
animal" for "service animal" throughout the section, sub- 
stituted "person with a disability or a trainer of assistance 
animals" for "totally or partially blind, hearing impaired 
or mobility impaired person. B. Pursuant to Subsection A 


‘of this section" at the end of the first sentence, and in- 


serted "qualified assistance" before "animal" at the end of 
the last sentence. 


A. A person who violates a provision of the Service Animal Act is guilty of a misdemeanor and, 
upon conviction, shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 
1978. 

B. Nothing in this section shall be construed to preclude any other remedy otherwise available 
pursuant to common law or other law of this state. 
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History: Laws 1989, ch. 242, § 3; 2005, ch. 224, § 4; the", deleted: "Assistance" and added "Service"; and added 


2013, ch. 57, § 4. Subsection B,-, 

The 2018 amendment, effective June 14, 2013, pro- The 2005 amendment, effective June 17, 2005, 
vided that the section does not preclude other: available changed the statutory reference to the Assistance Animal 
remedies; in Subsection A, after "violates a provision’ of Act. 


« 


28-11-5. Findings and purpose; interference with qualified service 
animals prohibited; criminal and civil penalties. 


A. The legislature finds that unrestrained animals constitute a danger to qualified service ani- 
mals and public safety. The purpose of this section is to protect ReFRONS with disabilities and quali- 
fied service animals from attack by unrestrained animals. | 

B. Itis unlawful for any person, with no legitimate reason, to: 

(1) intentionally interfere with the use of a qualified service animal by harassing or ob- 
structing the owner, trainer or handler of the qualified service animal or. the qualified service 
animal; or ; 71 

(2) intentionally fail or refuse to control the person's unrestrained animal, which animal 
interferes with or obstructs the owner, trainer or handler of the qualified service animal. 

C.. The provisions of this section shall not apply to unrestrained animals on private property 
not open to the public. 

D. A person who violates the provisions of this section is guilty of a misdemeanor and upon 
conviction shall be punished pursuant to Section 31-19-1 NMSA 1978.A person convicted under 
this section may be ordered to pay restitution, including, but not limited to, actual damages. 

E. Nothing in this section shall. be construed to preclude any other remedies otherwise avail- 
able pursuant to common law or the NMSA 1978. ) 


History: Laws 1999, ch. 113, § 1; 2005, ch. 224, 8 5; "unrestrained", deleted "dogs" and added "animals"; and 


2018, ch. 57, § 5. in Subsection D, in the second sentence after "to pay resti- 

Cross references. — For definition and degrees of cru- ‘ tution, including", deleted "the cost of veterinary bills and 
elty to animals, see 30-18-1 NMSA 1978, replacement and training costs of a qualified assistance 

For the federal Americans with Disabilities Act, see 42 animal, if such costs are incurred as a result of the viola- 
US.C, § 12101 et seq. tion" and added "but not limited to, actual damages". 

The 2013 amendment, effective June 14, 2013, ex- The 2005 amendment, effective June 17, 2005, de- 
panded the application of the section to include animals in leted the former provision of Subsection B, which defined 
addition to dogs; in the title of the section, deleted."assis- “assistance dog" as a dog that has been trained for per- 
tance" and added "service"; in Subsection A, deleted "as- sons with a hearing, sight or other physical disability or 
sistance" and added "service" before "animal", and deleted impairment; provided in Subsection B(1) that it is unlaw- 
"dogs" and.added "animals"; in Subsection B, in the intro- ful for a person to interfere with the use of a qualified as- 
ductory. sentence, after "with no", deleted "legal justifica- sistance animal by harassing or obstructing the owner. or 
tion" and added "legitimate reason"; in Paragraph (1). of trainer of the animal, or the animal; provides in Subsec- 
Subsection B, deleted "assistance" and added "service" be- tion B(2) that it is unlawful for a person to fail or refuse to 
fore "animal", after "obstructing the owner", deleted "or", control that person's unrestrained dog and that dog inter- 
and after "trainer", added "or handler"; in Paragraph (2) feres with or obstructs the owner or trainer of a qualified 
of Subsection B, deleted "assistance" and added "service" assistance animal or the animal; provided in Subsection 
before "animal", after “person's unrestrained", deleted C that this section does not apply to unrestrained dogs on 
"dog, and that dog" and added "animal, which animal", private property; and deleted former Subsection G, which 
after "obstructs the owner", deleted "or", after "trainer", defined "assistance animal" to mean an animal recognized 
added "or handler", and after "service animal”, deleted "or as a service animal pursuant to the Americans with Dis- 
the qualified assistance animal"; in Subsection C, after abilities Act, 


28-11-6. Prohibition of false presentation of animal as a qualified 
service animal. 


A. A person shall not knowingly present as a qualified service animal any animal that does not 
meet a definition of "qualified service animal" pursuant to Section 28-11-2 NMSA 1978. A.person 
who violates the provisions of this section is guilty of a misdemeanor and upon conviction shall be 
punished pursuant to Section 31-19-1 NMSA 1978. 

B. Nothing in this section shall be construed to preclude any other remedies otherwiee avail- 
able pursuant to common law or the NMSA 1978. 
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History: Laws 2013, ch. 57, § 6. : IV, § 23, was effective June 14, 2013, 90 days after the 

Effective dates. — Laws 2013, ch. 57 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ) 

ARTICLE 11A 
Telecommunication Devices for the Deaf 

Sec. . Sec. 
28-11A-1. Legislative finding. 28-11A-3. Vocational rehabilitation division; purchase of 
28-11A-2. Definitions. telecommunication devices for the deaf. 


28-11A-1. Legislative finding. 


The legislature finds that many state citizens who are unable to utilize telephone services in a 
regular manner due to hearing impairments are able to communicate through the use of telecom- 
munication devices and that such devices should be installed in municipal police and county sher- 
iff departments in areas where such units are in use by deaf persons and in the communications 
section of the state police in order to assure prompt response to emergency situations. 


History: Laws 1981, ch. 260,§1. 


28-11A-2. Definitions. 


As used in this act [28-11A-1 to 28-11A-3 NMSA 1978]: 

A. "deaf person". means any-person whose hearing is totally impaired or whose hearing is; so 
seriously impaired as to prohibit him from understanding telephonic voice communications; and 

B. "telecommunication device for the deaf" means a teletypewriter or other instrument for 
telecommunication in which speaking or hearing is not required for communication. 


History: Laws 1981, ch. 260, § 2. 


28-11A-3. Vocational rehabilitation division; purchase of 
telecommunication devices for the deaf. 


A telecommunication device for the deaf shall be purchased by the vocational rehabilitation 
division of the department of education and installed in the office of the municipal police depart- 
ment of any municipality with a population in excess of ten thousand inhabitants if the division 
determines and verifies that at least five telecommunication devices for the deaf are in use by deaf 
persons in the municipality, and in the office of the county sheriff in counties not having a mu- 
nicipality with a population in excess of ten thousand inhabitants if the division determines and 
verifies that at least five such devices are in use by deaf persons in that county. 


History: Laws 1981, ch. 260, § 3. 


ARTICLE 11B 
Commission for Deaf and Hard-of-Hearing Persons 
Sec. | Sec. 
28-11B-1. Commission for deaf and hard-of-hearing per- © = 28-11B-3. Commission; staff. 
sons created. —. 28-11B-4. Commission; task forces. 


28-11B-2. Commission for deaf and hard-of-hearing per- 
sons; powers and duties, 
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28-11B-1. Commission for deaf and hard-of-hearing 
persons created. 


A. There is created the "commission for deaf and hard-of-hearing persons", consisting of seven 
members, a majority of whom are deaf or hard-of-hearing persons, including three ex-officio mem- 
bers and four members appointed by the governor without regard for party affiliation, with the 
advice and consent of the senate. Terms of appointed members shall be for six years, expiring on 
December 31 of odd-numbered years, in accordance with the staggered terms of the appointed 


members holding office on the effective date of this 1999 amendment. 


B. Ex-officio members are: 


(1) the president of the New Mexico association for the deaf or his designee; 

(2) the superintendent of the New Mexico school for the deaf or his designee; and 

(8) the director of the vocational rehabilitation division of the’ state department of public 
education or his designee who shall be knowledgeable in the area of deafness. 


C. Appointed members are: 


(1) a parent of a deaf or hard-of-hearing child; 
(2) a professional person who is deaf or hard of hearing; 
(3) a deaf or hard-of-hearing person who resides in southern New Mexico; and 
(4) a deaf or hard-of-hearing person who resides in northern New Mexico. 
D. A majority of the members of the commission for deaf and hard-of-hearing persons con- 
stitutes a quorum for transaction of business. The commission shall elect a chairman from its 


membership. 


E. Members of the commission for deaf and hard-of-hearing persons shall be compensated as 
provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other 


compensation, perquisite or allowance. 


F, Commission members who are’serving upon the effective date of this 1999 act shall serve 


out the terms to which they were appointed. 


History: Laws 1991, ch. 72, § 1; 1999, ch. 72, § 1. 

The 1999 amendment, effective June 18, 1999, in Sub- 
section A, inserted "including three ex-officio members 
and four members" in the first sentence, deleted the for- 
mer second sentence, which read "Initially, three members 
shall be appointed for terms ending December 31, 1993, 
two members for terms ending December 31, 1995 and 
two members for terms ending December 31, 1997", in the 
second sentence, substituted "Terms of appointed mem- 
bers" for "Thereafter, appointments" and added the lan- 


guage beginning "in accordance" to the end; in Subsection 


B, substituted "Ex-officio members are" for "Appointments 
shall include" in the introductory language, deleted for- 
mer Paragraph (3) which read, "a parent.of a deaf or hard- 
of-hearing child", redesignated former Paragraph (4) as 
Paragraph (3); added the Subsection C designation, the 
introductory language, and Paragraph C(1); redesignated 
former Paragraphs B(5) through B(7) as Paragraphs C(2) 
through C(4); redesignated former Subsections C and D 
as Subsections D and E; added Subsection F; and made 
minor stylistic changes. 


28-11B-2. Commission for deaf and hard- of-hearing persons; powers ; 


and duties. : 


The commission for deaf and hard-of-hearing persons shall: 

A. supervise the activities of the executive director of the commission; 

B. identify the needs of the deaf and hard-of-hearing population of New Mexico; 

C. provide educational assistance to state agencies and, specifically, ensure agency compliance 
with regulations pertaining to deafness promulgated pursuant to the federal Americans with Dis- 


abilities Act; 


Sian one, 


coordinate with state agencies providing services for deaf and hard-of-hearing persons; 
advocate for equal access to services and opportunities for deaf and hard-of-hearing persons; 
provide continuing education services to deaf and hard-of-hearing persons; 

assist in the establishment of a statewide interpreter referral service; 

review and coordinate certification and evaluation processes for interpreters; 
convene a minimum of four times each year in varying locations throughout the state; and 
submit reports on its work for the preceding year to the governor and the legislature at least 


forty-five days prior to each regular legislative session. 
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History: Laws 1991, ch. 72, § 2. Cross references, — For the federal Americans with 
Disabilities Act, see 42 U.S.C. § 12101 et seq. 


28-11B-3. Commission; staff. 


A. The commission for deaf and hard-of-hearing persons shall appoint an executive director, 
who shall be the administrative officer of the commission. A preference will be given to applicants 
for the executive director position who are deaf or hard of hearing. | 

B. The executive director shall employ such assistants and employees as are necessary for the 
efficient operation of the commission for deaf and hard-of-hearing persons. There shall be a mini- 
mum of five full-time staff members. The executive director shall not be subject to the Personnel 
Act [Chapter 10, Article 9 NMSA 1978]. All other staff members shall be subject to the Personnel 
Act. 


History: Laws 1991, ch, 72, § 3. 


28-11B-4. Commission; task forces. 


The commission for deaf and hard-of-hearing persons may appoint task forces as they are 
needed to study specific issues regarding deaf and hard-of-hearing persons. The task forces shall 
make written recommendations to the commission regarding improvement and coordination of 
activities relative to the concerns of deaf and hard-of-hearing persons. 


History: Laws 1991, ch. 72, § 4. 


ARTICLE 11C 


Deaf and Hard-of-Hearing Children's 
_ Educational Bill of Rights 


Sec, .., See. ' 
28-11C-1. Short title. . 28-11C-3, Educational rights of deaf and hard-of-hearing 


28-11C-2. Findings and purpose. children; additional duty of public educa- 
a . tion department. ~' 


28-11C-1. Short title. 


This act [28-11C-1 to 28-11C-3 NMSA 1978] may be cited as the "Deaf and Hard-of-Hearing 
Children's Educational Bill of Rights". 


History: Laws 2004, ch. 107, § 1 and Laws 2004, ch. Compiler's notes. — Laws 2004, ch. 107, § 1 and Laws 


Prive es 2004, ch. 111, § 1 enacted identical new sections of law. 


Effective dates. — Laws 2004, ch. 107 and Laws 2004, Both were compiled as section 28-11C-1 NMSA 1978. 
ch. 111 contained no effective date provision, but, pursu- 

ant to N.M. Const., art. IV, § 23, were effective May 19, 

2004, 90 days after adjournment of the legislature. 


28-11C-2. Findings and purpose. 


A. The legislature finds that: » 

(1) hearing loss affects the most basic human need, communication. Without quality com- 
munication a child is isolated from other human beings and from the exchange of knowledge es- 
sential for educational growth and, therefore, cannot develop the skills required to become a pro- 
ductive, capable adult and a fully participatory member of society; 
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(2) children with hearing loss have the same innate capabilities as any other children. They 
communicate in a wide variety of manual and spoken modes, languages and systems. Some use aural/ 
oral modes of communication, while others use a combination of aural/oral and manual communica- 
tion. Many use American sign language, which is a formal language, as well as the preferred everyday 
language of the deaf community. Obviously, all children need to develop English proficiency; and 

(8) itis, therefore, critical that all New Mexicans work toward ensuring that: 

(a) deaf and hard-of-hearing children, like all children, have quality, ongoing and 
fluid communication, both in and out of the classroom; 

(b) deaf and hard-of-hearing children be placed in the least restrictive eddeatiseal 
environment and receive services based on their unique communication, language and educa- 
tional needs, consistent with 20 U.S.C. Section L4TACd)SXB\Gv) of the federal Individuals with 
Disabilities Education Act; 

(c) deaf and hard-of- eaninia children be given an education in which teachers wild 
related service providers and assessors understand the unique nature of deafness, are specifically 
trained to work with hard-of-hearing and deaf pupils and can communicate spontaneously and 
fluidly with these children; 

(d) deaf and hard-of-hearing children, like all children, have the benefit of an educa- 
tion in which there are a sufficient number of age-appropriate peers and adults with whom ey 
can interact and communicate in a spontaneous and fluid way; 

(e),, deaf and hard-of-hearing children receive an education in which they are exposed 
to deaf and hard-of-hearing role models; 

(f) deaf and hard-of-hearing children, io all. children, have direct and appropriate 
access to all components of the educational process, including recess, lunch and ia 
social and athletic activities; 

(g) deaf and hard-of-hearing children, like all children, be provided with programs in 
which transition planning, as required;under’the federal Individuals with Disabilities Education 
Act, focuses on their unique vocational needs; and ) 

(h) families of children who are. deaf or hard-of-hearing receive accurate, balanced and 
complete information regarding their child's educational and communication needs and the avail- 
able programmatic, placement and resource options, as well as access to support services and ad- 
vocacy resources from public and private agencies, departments and all other institutions and re- 
sources knowledgeable about hearing loss and the needs of children who are deaf or hard-of-hearing. 

B. Given the central importance of communication to all human beings, the purpose of the 
Deaf and Hard-of-Hearing Children's Educational Bill of Rights is to encourage the development 
of a communication-driven and language-driven educational delivery system in New Mexico for 
children who are deaf or hard-of-hearing. 


History: Laws 2004, ch. 107, § 2 and Laws, 2004, ch. to N.M. Const., art, IV, § 23, were effective May 19, 2004, 
111, § 2.° 90 days after adjournment of the legislature. 

Effective dates. — Laws 2004, ch. 107 and Laws 2004, Compiler's notes. — Laws 2004; ch. 107, § 2 and Laws 
ch, 111 contained no effective date provision, but, pursuant 2004, ch, 111, § 2 enacted identical new sections of law. 


Both were compiled as section 28-11C-2 NMSA 1978,. 


28-11C-3. Educational rights of deaf and hard-of-hearing children; 
additional duty of public education department. 


A. The state of New Mexico recognizes the unique communication needs of children who are 
deaf or hard-of-hearing and encourages the development of specific recommendations by all state 
agencies, institutions and political subdivisions concerned with the early intervention, early 
childhood and kindergarten through twelfth grade education of students who are deaf or hard-of- 
hearing, including the public education department, the New Mexico school for the deaf a the 
department of health, toensure that: 

(1) these children have what every thes child (Sates for gienteds including an oii dali 
environment in which their language and communication needs are fully addressed and developed 
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and in which they have early, ongoing and quality access to planned and incidental communica- 
tion opportunities; and 
(2) the recommendations, consistent with the findings and purpose of the Deaf and Hard- 

of-Hearing Children's Educational Bill of Rights, be completed expeditiously. 

B. Since 20 U.S.C. Section 1414(d)(3)(B)(iv) of the federal Individuals with Disabilities Educa- 
tion Act requires that the individual education plan team consider the unique communication 
needs of children who are deaf or hard-of-hearing, the public education department shall develop 
a model "communication consideration for students who are deaf or hard-of-hearing", to become 
part of the individual education plan process. The model shall be disseminated to all local school 


districts, with training to be provided as determined by the department. 


History: Laws 2004, ch. 107, § 3 and Laws 2004, ch. 
111, § 3. 

Cross references. — For the Behavior Health Capital 
Funding Act, see 9-7-1 NMSA 1978. 

For the Public Education Department Act, see 9-24-1 
NMSA 1978. 


For the School for the Deaf, see 21-6-1 NMSA 1978. 

Compiler's notes, — Laws 2004, ch. 107, § 3 and Laws 
2004, ch. 111, § 3 enacted identical new sections of law, 
both effective May 19, 2004. Both were compiled as 28- 
11C-3 NMSA 1978, 


ARTICLE 12 


Indian Affairs 


Sec. 
28-12-1 to 28-12-3. Repealed. 


28-12-1 to 28-12-83. Repealed. 


Repeals. — Laws 1996, ch. 25, § 4 repealed 28-12-1 to 
28-12-38 NMSA 1978, as enacted by Laws 1939, ch. 42, § 
1, and Laws 1967, ch: 299, §§ 1 and 2, relating to the in- 
tertribal Indian ceremonial association, effective July 1, 


28-12-4 to 28-12-9. Repealed. 


Repeals. — Laws 2004, ch. 18, § 18 and Laws 2004, ch. 
24, § 18 repealed 28-12-4 to 28-12-9 NMSA 1978, effective 


Sec. 
28-12-4 to 28-12-9. Repealed. 


1996. For provisions of former sections, see the 1995 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 9-15A-7,.1 NMSA 1978. 


May 19, 2004. For provisions of former sections, see the 
2003 NMSA 1978 on NMOneSource.com, 


ARTICLE 13 


Veterans' Services 


Sec. 
28-13-1 to 28-13-14. Repealed. 
28-13-15. Repealed. 


28-13-1 to 28-13-14. Repealed. 


Repeals. — Laws 2004, ch. 19, § 33 repealed 28-13-1 
to 28-13-14 NMSA 1978, effective May 19, 2004. For 


28-13-15. Repealed. 


Repeals. — Laws 1979, ch. 317, § 12, repealed 28-13-15 
NMSA 1978, relating to the exemption of the responsibili- 
ties of the veterans’ service committee from the authority 


Sec. 
28-13-16. Recompiled. 


provisions of former sections, see the 2003 NMSA 1978 on 
NMOneSource.com. 


of the secretary of the human services department, effec- 
tive July 1, 1979. 
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28-13-16. Recompiled. 


Recompilations. — Laws 2004, ch. 19, § 31 recompiled 
_ former 28-13-16 NMSA 1978 as 14-8-17 NMSA 1978, ef- 
fective May 19, 2004. 


ARTICLE 13A 


Veterans' Special Recreation and Museum Privileges 


Sec, 
28-13A-1. Special recreation and museum privileges. 


28-13A-1. Special recreation and museum privileges. 


A. On the federally designated legal holiday known as "Veterans' Day", any New Mexico resi- 
dent, who provides satisfactory proof that the resident is currently serving or has served in the 
armed forces of the United States, and the resident's spouse and dependent children, shall be 
entitled to: 

(1) free use of any state park or recreation area operated by the state parks division of 
the energy, minerals and natural resources’ department, including the waiving of all admittance, 
camping, permit or other user fees or charges; and 

(2) free general admission to any state museum or historic site. 

B. The governing boards of state museums and historic sites shall waive general museum and 
historic site admission fees for fifty percent or more disabled veterans residing in the state. Proof 
of disability satisfactory to the governing boards of the state museumis and historic sites is -re- 
quired to obtain the privileges pursuant to this subsection. 


History: Laws 1991, ch, 93, § 1; 2007, ch. 18, § 2; 


2013, ch. 67, § 6. 

Cross references. — For the Veterans' Services De- 
partment Act, see 9-22-1 NMSA 1978. 

For source and disbursement of state park and recre- 
ation revenues, see 16-2-19 NMSA 1978, 

For the establishment, location, and property of the mu- 
seum of New Mexico, see 18-3-1 NMSA 1978. 

For the museum of space history division, see 18-7-1 
NMSA 1978. 

For the Natural History and Science Museum Act, see 
18-3A-1 NMSA 1978. 


The 20138 amendment, effective June 14, 2013, re- 
named state monuments as historic sites; and in Para- 
graph (2) of Subsection A and in Subsection B, deleted 
"monument" and added “historic sites" and after "muse- 
ums and" added "historic sites", 

The 2007 amendment, effective July 1, 2007, in Sub- 
section B, provided for the waiver of admission fees for 
fifty percent or more disabled veterans residing in New 
Mexico upon proof of disability and generally reorganized 
the contents of the section. 


ARTICLE 14 
Aid to Children of Deceased Military and 
State Police Personnel 


Sec, 

28-14-1. Use of funds for children of deceased New Mex- 
ico military personnel and state policemen. 

28-14-2, Amounts payable to institutions; eligibility. 


Sec. 
28-14-3. Selection ive veterans’ services department. 


28-14-4, Maximum payments. 


28-14-1. Use of funds for children of deceased New Mexico military 
personnel and state policemen. 


A. The funds set aside under the provisions of Sections 28-14-1 through 28-14-4 NMSA 1978 
shall be used for the sole purposes of providing for matricular fees, board and room rent and books 
and supplies for the use and benefit of the children, not under sixteen and not over twenty-six 
years of age, of: 


628: 
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(1) those persons who were residents’of New Mexico at the time of entry into military ser- 
vice and who entered the military service of the United States during World War I or II, or during 
any action in which the military forces,of the United States are engaged in armed conflict, and who 
were killed in action or died of other cause during the conflict or as a result of such military service; 

(2) deceased members of the New Mexico national guard who were killed while on active 
duty in the service of the state after having been called to active duty by the governor; and 

(3) deceased members of the New Mexico state police'who were killed while on active duty 
in the service of the state. 

B. The benefits enumerated in Subsection A of this section shall further be restricted to children 
who are attending or who may attend a state educational or training institution of a secondary or 
college grade. Children shall be selected under the provisions of Section 28-14-3 NMSA 1978 and 
shall be admitted to state institutions of secondary or college etade irae of tuition. 


History: 1941 Comp., § 66-1701, enacted by Laws there is no objection: to granu these benefits to two or 
1949, ch. 170, § 1; 1953, ch. 31, § 1; 1953 Comp., § 74- more children of the same deceased veteran. The only ba- 
4-1; Laws 1955, th: 216, § 1; 1971, ch. 83, § 3; 1978, ch. © sis for determining who shall receive the benefits is "need 
203, § 1; 1975, ch. 29, § 1; 1975, ch. 89, § 1. and merit" as determined by the state board of education, 

1955-56 Op. Att'y Gen. No, 55-6287, 
ANNOTATIONS Am, Jur, 2d, A.L.R. and C.J.S, references. — 6 C. JS. 

Generally. — A child may be granted a scholarship or Armed Services § 113. 


other aid covering periods of more than one year. Further, 


28-14-2. Amounts payable to institutions; eligibility. 


The amounts due to any educational or training institution pursuant to Chapter 28, Article 14 
NMSA 1978 shall be payable to those institutions on vouchers signed by the secretary of veterans’ 
services or the secretary's authorized representative. The veterans’ services department shall de- 
termine the eligibility of children making application for the benefits provided in Chapter 28, Ar- 
ticle 14 NMSA 1978 and shall satisfy itself of the attendance of the children and of the accuracy of 
charges submitted to the department. No staff of the department shall receive any compensation 
for this service except as provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


History: 1941 Comp., § 66-1702, enacted by Laws The 2004 amendment, effective May 19, 2004, added 
1949, ch. 170, § 2; 1953 Comp., § 74-4-2; Laws 1975, ch. "Chapter 28, Article 14 NMSA 1978" in two places and 
29, § 2; 2004, ch. 19, § 26. changed “director of veterans' affairs" to "secretary of vet- 


erans' services”. 


28-14-3. Selection by veterans' services department. 


Children who are to receive the educational benefits provided under Section 28-14-1 NMSA 
1978 shall be selected by the veterans’ services departingnt on the basis of need.and merit. Nomi- 
nations shall be made by: 

A. the department, for children of deceased veterans; 

B. the adjutant general, for children of deceased national guard of New Mexico members; and 

C. the New Mexico state police board, for children of deceased New Mexico state police members. 


History: 1941 Comp,, § 66-1703, enacted by Laws 1949, The 2004 amendment, effective May 19, 2004, 


ch. 170, § 3; 1953 Comp., § 74-4-3; Laws 1978, ch. 203, § 2; changed "veterans' service commission" to "veterans! ser- 


1975, ch. 29, § 3; 1975, ch. 89, § 2; 2004, ch. 19, § 27. vices department"... 


28-14-4, Maximum payments. 


Not more than three hundred dollars ($300) shall be paid, in addition to the free tuition, for any 
child for one year. 


History: 1941 Comp., § 66-1704, enacted by Laws 
1949, ch. 170, § 4; 1953 Comp., § 74-4-4; Laws 1975, 
ch, 29, § 4. 
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ARTICLE 15 


Reemployment of Persons in Armed Forces 


Sec. : : Sec.’ 
28-15-1. Reemployment of persons in armed forces. 28-15-8.. Enforcement in district court; procedure. 
28-15-2. Status on reinstatement; restriction on discharge. 


28-15-1. Reemployment of persons in armed forces. 


Any person who, after having given advance written or verbal notice of an obligation or inten- 
tion to perform service in the uniformed services to the person's employer, unless notice is pre- 
cluded by military necessity or is otherwise impossible or unreasonable, since July 1, 1940, has 
left or leaves a position the person has held, other than a temporary position, in the employ of 
any employer to enter the armed forces of the United States, an organized reserve or the national 
guard of this state or any other state or territory of the United States and who serves on active 
duty and is honorably discharged or released from active duty to complete the person's remaining 
service in a reserve component or is entitled to a certificate of service, or who terminates service 
without dishonor, has not had a cumulative period of absence in excess of five years by reason of 
service in the uniformed services and is still qualified to perform the duties of that position and 
makes application for reemployment within ninety days after the person is relieved from training 
and service, or from hospitalization and convalescence continuing after discharge for a period of 
not more than two years, shall be reemployed as follows: 

A. if the person's position was in the employ of a private employer, the employer shall restore 
the person to that position or to a position of like seniority, status and pay unless the employer's 
circumstances have so changed as to make it impossible or unreasonable to do so; or 

B, if the person's position was in the employ of the state or any political subdivision thereof, 
the person shall be deemed to meet all the requirements of the Personnel Act [Chapter 10, Article 
9 NMSA 1978] as well as all residency requirements or other provisions of law and shall be re- 
stored to that position or to a position of like seniority, status and pay. 


History: Laws 1941, ch. 10, § 1; 1941 Comp., § 57- ANNOTATIONS 
701; Laws 1945, ch. 24, § 1; 1953 Comp., § 74-5-1; Laws ; ; ; , 
1969, ch. 260, § 1; 1971, ch. 163, § 1; 2017, ch. 26, § 2. Poyerein, immunity, barred | Une ne 

Cross references. — For veteran's preference in Per- against the state. — Article I, Section 8, Clause 11 of 
sonnel Act, see 10-9-13.2 NMSA 1978. the United States Constitution, known as the war pow- 

The 2017 amendment, effective July 1, 2017, ex- ers clause, does not authorize congress to subject the state 
tended employment rights to persons who are members to private suits for damages in state courts pursuant to 
of the military active or reserve components outside the Uniformed Services Employment and Reemployment 
of the State of New Mexico, but have civilian employ- Rights Act, 38 U.S.C. §§ 4301 to 4335, absent the state's 
mént within the State of New Mexico, and added gender consent and the Legislature has not waived the state's 
neutral language; in the introductory paragraph, added constitutional immunity to private USERRA suits. for 
"after having given advance written or verbal notice damages. Ramirez v. State ex rel. CYFD, 2014- NMCA-057, 
of an obligation or intention to perform service in the rev'd by 2016-NMSC-016. 
uniformed services to the person's employer, unless no- Where plaintiff, who was a member of the New Mexico 
tice.is precluded by military necessity or is otherwise national guard, was employed by the department; plaintiff 
impossible or unreasonable", after armed forces of the was deployed to Iraq; upon plaintiff's return from active 
United States", deleted "national guard or" and added duty, plaintiff was reemployed by the department in plain- 
"an", after "organized reserve", added “or the national tiff's previous position; plaintiff's working relations with 
guard of this state or any other state or territory of the plaintiff's supervisors deteriorated and plaintiff's employ- 
United States", after "who terminates", deleted "his", ment was terminated; and filed a suit under Uniformed 
after "without dishonor", deleted “if an officer", added Services Employment and Reemployment Rights Act, 38 
"has not had a cumulative period of absence in excess US.C. §§ 4301 to 4335, alleging that the department dis- 
of five years by reason of service in the uniformed ser- criminated against plaintiff and terminated plaintiff be- 
vices", after "perform the duties of", deleted "such" and cause of plaintiff's military service, plaintiff's claim was 
added "that", after "hospitalization", added "and conva- barred by state sovereign immunity. Ramirez v, State ex 
lescence", and after "not more than", deleted "one year" rel, CYFD, 2014-NMCA-057, rev'd by 2016-NMSC-016, 
and added "two years"; in Subsection A, after the next Generally. — An "employee," who leaves a position ‘to 
occurrence of "to", deleted "such" and added "that"; and enter the armed forces of the United States, may remain in 
in Subsection B, after "the state", deleted "of New Mex- the service indefinitely and retain his reemployment rights. 
ico", and after "restored to", deleted "such" and added No distinction is made between volunteers and draftees 
"that". under the Veterans' Reemployment Act (Sections 28-15-1 


to 28-15-38 NMSA 1978). No distinction is drawn between 
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officers and enlisted personnel under the Veterans' Reem- 
ployment Act, 1959-60 Op. Att'y Gen. No, 59-18. 

Scope of benefits. — Volunteers as well as draftees 
are entitled to the benefits of this act (Sections 28-15-1 to 
28-15-3 NMSA 1978), 1941-42 Op. Att'y Gen. No. 42-4104. 

Legislative intent. — The legislative policy indicated 
by this act (Sections 28-15-1 to 28-15-3 NMSA 1978) is to 
restore the veteran to his old position whenever possible, 
and if not, to a position of like seniority, status and pay. 
1945-46 Op. Att'y Gen. No. 46-4832. 

Intent regarding Personnel Act. — The ladieunde of 
Subsection B makes it clear that the legislature does not 
intend for returning veterans seeking reemployment with 
the state to meet the standards of the Personnel Act. 1969 
Op. Att'y Gen. No. 69-108. 

Officers of state not affected. — This act (28-15-1 to 
28-15-3 NMSA 1978) does not apply to officers of the state 
of New Mexico or its subdivisions, but only to employees. 
1945-46 Op. Att'y Gen. No. 46-4882. 

Time between leaving employment and induc- 
tion. — An employee who left his employment within a 
reasonable time before induction without obtaining other 
employment in the meantime is entitled to reemployment. 
1945-46 Op. Att'y Gen. No. 45-4829. 

Effect of return of veteran. — Since contracts are 
entered into subject to existing statutes, where a teacher 
is employed to fill a vacancy caused by the absence of a 
person in the armed forces, his contract is terminated 
when the veteran returns to his former position. 1945-46 
Op. Att'y Gen. Nos. 45-4813, 45-4818, 

Seven-year absence. — A veteran who was employed 
within the state of New Mexico as a locomotive fireman and 
locomotive engineer on January 27, 1951, at which time he 


REEMPLOYMENT OF PERSONS IN ARMED FORCES 


28-15-3 


was called to active service with the United States Air Force, 
may upon his discharge from military service on January 31, 
1958 secure reemployment under Sections 28-15-1 to 28- 
15-3 NMSA 1978, 1957-58 Op. Att'y Gen. No. 58-209. 

Salary increases. — When a veteran returns to his 
former position, he is entitled to proportionate salary in- 
creases and other benefits, if any, to which other employ- 
ees who continued in service have become entitled. 1945- 
46 Op. Att'y Gen. Nos. 46-4815, 46-4832. 

Service credit for retirement purposes. — Sec- 
tion 10-11-6A(1) NMSA 1978 must be interpreted in a 
manner consistent with the federal and state laws on 
veteran reemployment rights. If the veteran otherwise 
qualifies for reemployment and applies within 90 days of 
the termination of his active duty period, he still may ac- 
quire service credit for retirement purposes even though 
the employer does not actually rehire him until after the 
ninetieth day. 1988 Op. Att'y Gen. No. 88-24. 

Employee more rights than probationer. — If a per- 
son contemplated by Subsection B has gained the status 
of an "employee" as that term is defined by Section 10-9-3 
NMSA 1978 and the personne! board rules, he will have ad- 
ditional rights under the state personnel board rules that 
a "probationer" would not, 1969 Op. Att'y Gen. No. 69-108. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77 Am. 
Jur. 2d Veterans and Veterans' Laws § 88 et seq. 

Rights of non-civil service public employees, with re- 
spect to discharge or dismissal, under state veterans’ ten- 
ure statutes, 58 A.L.R.2d 960. 

When does sale or reorganization exempt business from 
reemployment requirements of military veterans' reemploy- 
ment laws (38 USCS §§ 2021 et seq.), 63 A.L.R. Fed: 132. 

6.C.J.S, Armed Services §§ 268 to 287, 


28-15-2. [Status on reinstatement; restriction on discharge. ] 


Any person who is restored to a position in accordance with the provisions hereof shall be con- 
sidered as having been on furlough or leave of absence during his services in the armed forces 
of the United States, and shall be restored without loss of seniority, and shall be entitled to par- 
ticipate in insurance or other benefits offered by the employer pursuant to established rules and 
practices relating to employees on furlough or leave of absence in effect with the employer at the 
time such person entered the armed forces of the United States, and shall not be discharged from 
such position without cause within one year after such restoration. 


History: Laws 1941, ch. 10, § 2; ‘1041 Comp., § 57. 
702; 1953 Comp., § 74-5-2. 


ANNOTATIONS 


Salary increases and benefits. — When a veteran re- 
turns to his former position, he is entitled to proportionate 


_ salary increases and other benefits, if any, to which other 
employees who continued in service have become entitled. 
1945-46 Op. Att'y Gen. Nos, 46-4815, 46-4832. 


28-15-3. [Enforcement in district court; procedure. | 


In case any person acting either in a public or private capacity fails or refuses to comply with the 
provisions hereof the district court of the district in which such person maintains a place of busi- 
ness (if such person is a private employer), or in which such person is a public official, shall have 
power, upon the filing of a motion, petition or other appropriate pleading by the person entitled to 
the benefits of such provisions, to specifically require such employer or public officials to comply 
with such provisions, and, as an incident thereto, to compensate such person for any loss of wages 
or benefits suffered by reasons of such employer's or official's unlawful action. The court shall or- 
der a speedy hearing in any such case, and shall advance it on the calendar. Upon application to 
the district attorney for the pertinent district by any person claiming to be entitled to the benefits 
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of'such provisions, such district attorney, if reasonably satisfied that the person so applying is en- 
titled to such benefits, shall appear and act as attorney for such person in the amicable adjustment 
of the claim or in the filing of any motion, petition or other appropriate pleading and the prosecu- 
tion thereof to specifically require the compliance with such provisions: provided, that no fees or 
court costs shall be taxed against the person-so applying for such benefits. 


History: Laws 1941, ch. 10, § 3;:1941 Comp., § 57- his prior position if einployaibit is refused. 1969 Op. Att'y 


703; 1953 Comp., § 74-58, © Gen. No, 69-108. : 
Am. Jur. 2d, A.L.R. and C.J.S. ¥eferences,—App ica- 
ANNOTATIONS bility of doctrine of laches to bar veterans' re-employment 
Bringing suit to restore position. — Only the re- claims where there is delay by government officials and 
turning veteran or the district attorney of the appropriate agencies in rendering veterans’ re-employment aid pursu- 
district can bring’an action to have the veteran restored to ant to 88 USCS § 2025, 53 A.L.R. Fed. 451. 
ARTICLE 16 
Developmental Disabilities Community Services 
Sec. | Sec. 
28-16-1 to 28-16-15.1, Repealed. 28-16-16 to 28-16-18. Repealed. 


28-16-15.2. Developmental disabilities planning council; 
additional duties. 


28-16-1 to 28-16-15.1. Repealed. 


Repeals. — Laws 1993, ch. 50, § 19 repealed 28-16-1 to comparable provisions, see 28-16A- 1 to 28- 16A-18 NMSA 
28-16-15.1 NMSA-1978, as enacted or amended by Laws 1978. 
1984, ch. 100, §§ 1-4, §§ 6-8, and § 10, Laws 1989, ch. 70, Compiler's notes. — Laws 1990, ch. 97, § 3, as 
§ 1, Laws 1989, ch, 92, § 2, Laws 1989, ch. 195, 8§ 1-4, amended by Laws 1998, ch. 84, § 3, repealed 28-16- 15, 1 
Laws 1990, ch. 97, § 2, and Laws 1991, ch. 11, § 1, relating NMSA 1978, as enacted by Laws 1990, ch. 97, § 2, effec- 
to developmental disabilities community services, effec- tive July 1, 1995, The delayed repeal was not given ef- 
tive June 18, 1993. For provisions of former sections, see fect, due to the prior repeal of 28-16-15.1 NMSA by Laws 


the 1992 NMSA 1978 on NMOneSource,com. For present 19938, ch. 50, § 19. 


28-16-15.2. Developmental disabilities planning council; additional 
duties. 


The developmental disabilities planning council shall cooperate with the department of health 
and the human services department to: 

A. provide data to support an amendment to the developmental disabilities medicaid waiver 
program to increase the number of eligible persons served; 

B. develop a contingency plan to describe the role and control the growth of intermediate care 
facilities for the mentally retarded; and 

C. develop flexibility in the system of prioritization for admission to allow persons to*move 
within the service system to an appropriate level of service, including movement of residents of 
intermediate care facilities for the mentally retarded to the developmental disabilities medicaid 
waiver program. 


History: Laws 19983, ch. 84, § 2. created by 28-16-14 NMSA 1978. That section was re- 
Compiler's notes, — The developmental disabilities pealed in 1993. See Bee rae 28, Article 16A NMSA 1978. 
planning council, referred to in this section, was onlgmally 


28-16-16 to 28-16-18, Repealed. 


Repeals. — Laws 1993, ch. 50, § 19 repealed 28-16-16 1993, For provisions of former sections, see the ‘1992 
through 28-16-18 NMSA 1978, as enacted Laws 1989, ch. ©’. NMSA 1978 on NMOneSource.com..For present compa- 
92, §§ 3-5 and Laws 1990, ch. 97, § 2, relating to the devel- rable provisions, see 28-16A-1 to 28-16A-18 NMSA 1978, 


opmental disabilities planning council, effective June 18, 
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28-16A-1 


DEVELOPMENTAL DISABILITIES 


28-16A-3 


ARTICLE 16A 


Developmental Disabilities 


Sec. 

28-16A-1. Short title. 

28-16A-2. Legislative authorization. 

28-16A-3. Definitions, 

28-16A-4. Developmental disabilities planning council; 
creation; membership; terms. 

28-16A-5,. Powers and duties. 

28-16A-6, Eligibility. 

28-16A-7. Comprehensive review and analysis. 

28-16A-8. Reporting on community services for persons 
with developmental disabilities. 

28-16A-9. Information and referral system; coordination 
and continuation. 

28-16A-10. Developmental disabilities council; staff. 

28-16A-11. Developmental disabilities council; reports. 

28-16A-12. Developmental disabilities council; compen- 
sation. 

28-16A-13. Authorization for providing support and ser- 
vices for persons with developmental dis- 
abilities. 


28-16A-1. Short title. 


Sec. 

28-16A-14. Quality assurance system. 

28-16A-15. Admission, transfer, withdrawal and dis- 
charge of persons receiving support, and 
services purchased or provided by the de- 
partment. 

28-16A-16. Determination of rates for payment for sup- 
port and services. 

28-16A-17. Independent status of service providers. 

28-16A-18. Developmental disabilities early childhood 
evaluation system. 

28-16A-19. Information and referral task force creation. 

28-16A-20. Reporting; department of health; intermedi- 
ate care facilities for individuals with in- 

» tellectual disabilities; independent review. 


Chapter 28, Article 16A NMSA 1978 may be cited as the "Developmental Disabilities Act". 


History: Laws 1998, ch. 50, § 1; 2021, ch..61, § 1. 

Cross references. — For the Children's Mental Health 
and Developmental Disabilities Act, see Chapter 32A, Ar- 
ticle 6A NMSA 1978, 


28-16A-2. Legislative authorization. 


The 2021 amendment, effective June 18, 2021, deleted 
"Section 1 through 18 of this act" and added "Chapter 28, 
Article 16A NMSA 1978". 


The Developmental Disabilities Act authorizes the department to plan, provide and coordinate 
support and services to persons with developmental disabilities. 


History: Laws 1998, ch. 50, § 2; 2021, ch. 61, § 2. 

The 2021 amendment, effective June 18, 2021, re- 
moved a provision stating the purpose of the legislature 
in enacting the Developmental! Disabilities Act; and de- 
leted former Subsection A and former subsection designa- 
tion "B", 


ANNOTATIONS 


Purpose of act. — The Developmental Disabilities 
Act expresses a clear state policy in favor of integrating 


28-16A-3. Definitions. 


As used in the Developmental Disabilities Act: 


disabled students into communities. Although this act is 
directed at assisting individuals with developmental dis- 
abilities, such as autism or mental retardation, this im- 
portant state policy applies with equal force to individuals 
with any form of disability or handicap. Hill v. Community 
of Damien of Molokai, 1996-NMSC-008, 121 N.M. 353, 911 
P.2d 861, 


A. "assessment" means a process for measuring and determining a person's strengths, needs 
and preferences to determine eligibility for support and services and to develop or modify an indi- 


vidual support and service plan; 


B. "case management" means a process that: 


(1) assists a person with a developmental disability to know and understand the person's 
choices and rights and to obtain support and services that the person is eligible to receive and that 
- are reflected in the individual support and service plan; and 
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(2) monitors the provision of support and services received by a person with a developmen- 
tal disability; 

C. "comprehensive review and analysis" means the comprehensive review and analysis con- 
ducted pursuant to Subsection A of Section 28-16A-7 NMSA 1978; 

D. "council" means the developmental disabilities council; 

E. "department" means the department of health; 

F. "diagnostic evaluation" means an empirical process that determines if, and to what dutivieRs 
a person has a developmental deficiency and the type of intervention and services that are needed 
for the person and that person's.family; 

G. "inclusive" means using the same community resources that are used by and available to all 
citizens and developing relationships with nonpaid caregivers or recipients of support and services 
for persons with developmental disabilities; , 

H. "individual support and service plan" means a plan developed by an interdisciplinary team 
and agreed to by a person with a developmental disability, or by a parent of a minor or a legal 
guardian, as appropriate, that describes the combination and sequence of special, interdisciplinary 
or generic care, treatment or other support and services that are > needed and ae bya person 
with a developmental disability; 

I. "“interdisciplinary team" means a group of persons. drawn from or representing professions 
that are relevant to identifying the needs of a person with a developmental disability and design- 
ing a program to meet that person's needs. The team shall include the person with a developmen- 
tal disability, the parent of a minor child or a legal guardian, as appropriate; 

J. "self-determination" means having: 

(1) the ability and opportunity to: 
(a) communicate and make personal decisions; 
(b) communicate choices and exercise control over the type and fends of services, 
supports and other assistance that an individual receives; and 
(c) participate in, and contribute to, an individual's community; 
(2) the authority to control resources to obtain needed services, supports and other assis- 
tance; and 
(3) support, including financial support, to advocate for oneself and others, develop leader- 
ship skills through training in self-advocacy, participate in coalitions, educate policymakers and 
play a role in the development of public policies that affect. individuals with developmental dis- 
abilities; and ) 

K. "service provider" means a nonprofit corporation, tribal government or tribal organization, 
unit of local government or other organization that has entered into a contract or provider agree- 
ment with the department for the purpose of providing developmental disabilities support and 
services. 


History: Laws 1998, ch. 50, § 3; 2021, ch. 61, § 3. B(2), after "person", added "with a developmental disabil- 


The 2021 amendment, effective June 18, 2021, defined ity"; added new Subsections C and D and redesignated 
"comprehensive review and analysis" and "council", and former Subsections C through G as Subsections E through 
revised the definitions of certain terms, as used in the De- I, respectively; and added Subsection J and redesignated 
velopmental Disabilities Act; in Subsection B, Paragraph former Subsection H as Subsection K. 


28-16A-4. Developmental disabilities council; creation; membership; 
terms. | 


A. The "developmental disabilities council" is created in accordance with the federal Develop- 
mental Disabilities Assistance and Bill of Rights Act. The council shall be an adjunct agency as — 
provided in the Executive Reorganization Act [9-1-1 to 9-1-10 NMSA 1978]. 

B. The council shall consist of no fewer than twenty-six members, at least sixty percent of 
whom shall be: 

(1) persons with developmental disabilities; 
(2) parents or legal guardians of children with developmental diuabi inte: or 
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(3) immediate relatives or guardians of adults: with mentally impairing developmental 
disabilities who cannot advocate for themselves. 

C, Ofthe sixty percent of members described in Subsection B of this.section, one-third shall be 
persons with developmental disabilities, one-third shall be members described in Paragraphs (2) 
and (3) of Subsection B of this section and one-third shall be a combination of members described 
in Subsection B of this section. At least one member described in Subsection B of this section shall 
be an immediate relative or guardian of a person who resides or previously resided in an institu- 
tion or shall be a person with a developmental disability who resides or previously resided in an 
institution. No member of the council shall be an employee, or someone who manages employees, 
of a state agency that receives funds to provide developmental disabilities supports and services. 

D. The council shall also include: 

(1) the secretary of health, or the secretary’ s designee; 

(2) the secretary of human services, or the secretary's designee; | 

(3) the secretary of children, youth and families, or the secretary's designee; 

(4) the secretary of early childhood education and care, or the secretary's designee; 

(5) the secretary of aging and long-term services, or the secretary's designee; 

(6) the secretary of public education, or the secretary's designee; 

(7) the director of the vocational rehabilitation division of the public education depart- 
ment, or the director's designee; 

(8) the director of the state protection and advocacy system established pursuant to the 
federal Developmental Disabilities Assistance and Bill of Rights Act of 1990, or the director's des- 
ignee; 

(9) the director of an entity within a state institution of higher education designated as a 
university center for excellence in developmental disabilities education, research and service; and 

(10) at all times, representatives of local and nongovernmental agencies and private non- 
profit groups concerned with services for persons with developmental disabilities in New Mexico. 

E. The governor shall select the members of the council for appointment pursuant to Subsec- 
tion B and Paragraphs (9) and (10) of Subsection D of this section after soliciting recommenda- 
tions from organizations representing a broad range of persons with developmental disabilities 
and other persons interested in persons with developmental disabilities. The council may, at the 
initiative of the council or at the request of the governor, coordinate council and public input to the 
governor regarding all recommendations. 

F.. The membership of the council shall be geographically representative of the state and reflect 
the diversity of the state with respect to race and ethnicity. 

G. Members, except for ex-officio members, shall be appointed by the governor for terms of 
three years. 

H. The governor shall provide for rotation of the membership of the council. These provisions 
shall allow members to continue to serve on the council until those members' successors are ap- 
pointed and qualified. 

I. The council shall notify the governor regarding membership requirements of the council and 
shall notify the governor when vacancies on the council remain unfilled for a significant Pane of 
time, 

J. Council members shall recuse themselves from any ct te of grants or neciran yar for 
which such members' departments, agencies or programs are grantees, contractors or applicants. 
The council shall ensure that no council member casts a vote on any matter that would provide 
direct financial benefit to the member or otherwise give the appearance of a conflict of interest. 


History: Laws 1993, ch. 50, § 4; 2021, ch. 61,,§ 4; deleted "twenty-five" and added "twenty-six"; in Subsec- 
2022, ch. 30, § 7. tion D, added a new Paragraph D(4) and redesignated 

Cross references. — For the federal Developmental former Paragraphs D(4) through D(9) as Paragraphs D(5) 
Disabilities Assistance and Bill of Rights Act, see 42 U.S.C. through D(10), respectively; in Subsection E, after "(9)", 
§ 6000 et seq. added "and (10)"; and in Subsection H, after "are ap- 

The 2022 amendment, effective July 1, 2022, added pointed", added "and qualified". 
the secretary of early childhood education and care, The 2021 amendment, effective June 18, 2021, re- 
or the secretary's designee, to the developmental dis- named the developmental disabilities planning council 
abilities council; in Subsection B, after "no fewer than", as the developmental disabilities council, and revised the 
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number and composition of the developmental disabilities 
council; in the section heading, after "disabilities", deleted 
"planning"; in Subsection A, after "developmental dis- 
abilities", deleted "planning", and deleted "developmental 


28-16A-5. Powers. and duties. 
A. The council shall: 


HUMAN RIGHTS 


28-16A-6 


disabilities planning"; added new Subsections B through 
F and redesignated former Subsection C as Subsection G; 
and added new Subsections H through J. 


(1) provide statewide advocacy for persons with developmental disabilities; 
(2) develop and submit to the federal government the five-year plan for council activities 


and any amendments to the plan; 


(3) to the maximum extent feasible, review and comment on all state plans that relate to 
programs affecting persons with developmental disabilities; 

(4) submit to the secretary of the United States department of health and human services, 
through the office of the governor, periodic reports that the secretary may request; 

(5) advise the governor and the legislature about the needs of persons with developmental 


disabilities; 


(6) hold all council meetings with a video conference option; 

(7) carry out any other activities authorized or required by the provisions of the federal 
Developmental Disabilities Assistance and Bill of Rights Act of 2000; and 

(8) oversee the office of the state special education ombud. 


B. The council is authorized to: 


(1). award grants and enter into contracts to carry out its duties; 

(2) seek funding from sources other than the state; 

(3) create and support regional county or local advisory councils; 

(4) provide training to persons with developmental disabilities, their families and provid- 


ers of support and services through traineeships, sponsoring training opportunities and by other 
means determined appropriate by the council; and 

(5) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to carry out the provisions of the Special Education Ombud Act [28-16C-1 to 28-16C- 11 


NMSA 1978]. 


History: Laws 1998, ch. 50, § 5; 2021, ch. 58, § 12; 
2021, ch. 61, § 5. 

Cross references. — For the federal Developmental 
Disabilities Assistance and Bill of Rights Act, see 42 U.S.C. 
§ 6000 et seq. 

2021 Multiple Amendments. — Laws 2021, ch. 53, 
§ 12 and Laws 2021, ch. 61, § 5, both effective June 18, 
2021, enacted different amendments to this section that 
can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 
2021, ch, 61, § 5, as the last act signed by the governor, 
is set out above and incorporates both amendments, The 
amendments enacted by Laws 2021, ch. 53, § 12 and Laws 
2021, ch. 61, § 5 are described below. To view the ses- 
sion laws in their entirety, see the 2021 session laws on 
NMOneSource.com. 

The nature of the difference between the eran 
is that Laws 2021, ch. 53, § 12, required the developmen- 
tal disabilities planning cote to oversee the office of the 
state special education ombud, and to promulgate rules 
in accordance with the State Rules Act to carry out the 
provisions of the Special Education Ombud Act, and Laws 
2021, ch. 61, § 5, revised the powers and duties of the de- 
velopmental disabilities council. 


28-16A-6. Eligibility. 


Laws 2021, ch. 53, § 12, effective June 18, 2021, re- 
quired the developmental disabilities planning council to 
oversee the office of the state special education ombud, 
and to promulgate rules in accordance with the State 
Rules Act to carry out the provisions of the Special Educa- 
tion Ombud Act; in Subsection A, added Paragraph A(9); 
and in Subsection B, added Paragraph B(5), 

Laws 2021, ch, 61, § 5, effective June 18, 2021, revised 
the powers and duties of the developmental disabilities 
council; in Subsection A, in the introductory clause, after 
"The", deleted "developmental disabilities planning", de- 
leted Paragraph A(1) and redesignated former Paragraph 
A(2) as Paragraph A(1), in Paragraph A(1), after "advo- 
cacy", deleted "systems", deleted former Paragraphs A(3) 
and A(4), added a new Paragraph A(2) and redesignated 
former Paragraphs A(5) through A(7) as Paragraphs A(3) 
through A(5), respectively, added a new Paragraph A(6) 
and redesignated former Paragraph A(8) as Paragraph 
A(7), in Paragraph A(7), after "Developmental Disabilities 
Assistance and Bill of Rights Act", added "of 2000"; and in 
Subsection B, in the introductory clause, after "The", de- 
leted "developmental disabilities planning", and in Para- 
graph B(4), after ‘appropriate by the", deleted "develop- 
mental disabilities planning". 


A. For purposes of eligibility for support and services, "developmental disability" means a se- 
vere chronic disability of a person, which disability: 
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(1) is attributable to.a mental or physical impairment, including the result from trauma to 
the brain, or combination of mental and physical impairments; | 
(2) is manifested before the person reaches the age of twenty-two years; 
(3) is expected to continue indefinitely; 
(4) results in substantial functional limitations in three or more of the following areas of 
major life activity: 
(a) self-care; 
(b) receptive and expressive language; 
(c) learning; 
(d) mobility; 
(e) self-direction; 
(f) . capacity for independent living; and 
(g) economic selfsufficiency; and 
(5) reflects the person's need for a combination and sequence of special, interdisciplinary 
or generic care treatment or other support and services that are of lifelong or extended duration 
and are individually planned and coordinated. 

B. A child, from birth through two years of age, who is at t risk for or who has.a developmental 
delay as defined by rules of the early childhood education and care department is nit for early 
intervention services. 

C. A person who is eligible for developmental disability supports and services based on any 
previous definition of developmental disability used by the state and was receiving services on 
June 15, 1993 shall remain eligible for developmental disability supports and services. However, a 
child, from birth through age two, who is determined to be at risk for or who has a developmental 
delay shall be eligible for early intervention services only, unless the child meets the criteria:set 
forth in Subsection A of this section. 


History: Laws 1993, ch. 50, § 6; 2021, ch. 61, § 6; person” and added "An individual", after "who is eligible 


2022, ch. 30, § 8. for", added "developmental disability supports and", and 
The 2022 amendment, effective July 1, 2022, clarified after "receiving services on", deleted "the effective date of 
the early childhood education and care department's re- the Developmental Disabilities Act" and added "June 15, 
sponsibilities with regard to infants, toddlers and children 1993 shall remain eligible for developmental disability 
with developmental delays; and in Subsection B, after "by supports and services". _ 
rules of the", added "early childhood education and care". 
The 2021 amendment, effective June 18, 2021, clari- ANNOTATIONS 
fied certain language related to eligibility for support and Am. Jur. 2d, A.L:R. and C.J.S. references. — What 


services; in Subsection A, after "chronic. disability of", constitutes substantial limitation on major life activity of 


deleted "a person that" and added ‘an individual, which working for purposes of Americans with Disabilities Act 
disability";.in Subsection B, deleted "are children" and (42 USCS § 12101-12213), 141 A.L.R. Fed. 603: 
added "A ehild, from"; and in ‘Subsection C, deleted "is a ; 


28-16A-7. Comprehensive review and analysis. 


A. The council shall conduct a comprehensive review and analysis of the extent to which ser- 
vices, supports and other assistance are available to individuals with developmental disabilities 
and their families and the extent of unmet need for services, supports and all other assistance 
for those individuals and their families in the state. The results of the comprehensive review and 
analysis shall include: 

(1) the number of individuals with developmental disabilities residing in New Mexico; 

(2) the range and degree of severity of the disabilities of individuals with developmental 
disabilities in New Mexico; and 

(8) such other information and analysis required under federal law. 

B. The findings of the comprehensive review and analysis shall be utilized in the development 
of the council's five-year plan. 

C. The council shall: 

(1) repeat the comprehensive review and analysis at least every five years, aiithe a sum- 
mary of the findings; and 
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(2) distribute the comprehensive review and analysis and the wing Sa of findings to rel- 
evant organizations, PIO ® and wiih a in one state. 


History: Laws 1993, ch. 50, § 7; 2021, ch. 61, § 7. deleted "needs assessment of persons with developmental 


The 2021 amendment, effective June 18, 202, .re-. disabilities to determine" and added the remainder of the 
quired the developmental disabilities council to conduct - language, in Paragraph A(1), after "the number", added 
a comprehensive review and analysis of the extent to "of individuals with developmental disabilities"; in Para- 
which services, supports and other assistance are avail- graph A(2), after "the disabilities", added "of individuals 
able to individuals with developmental disabilities and with developmental disabilities in New Mexico; and", de- 
their families, listed certain information that should be leted former Paragraphs A(3) and A(4), and added a new 
included in the comprehensive review, required that the Paragraph A(3); in Subsection B, after "findings of the", 
findings of the comprehensive review be utilized in the deleted "assessment" and added. "comprehensive review 
development of the council's five-year plan, required the and analysis", after "shall be", deleted "included in the 
council to repeat the comprehensive review and analysis state plan for developmental ‘disabilities services and 
at least every five years and to distribute the compre- support" and added “utilized in the development of the 
hensive review and analysis to relevant organizations, council's five-year plan"; and in Subsection C, after "The", 
programs and agencies in the state; completely rewrote... deleted "assessment shall be repeated" and added "council 
the section heading; in Subsection A, deleted "In order to shall", in Paragraph C(1), added "repeat the comprehen- 
comply with the provisions of 42 U.S.C Section 6067", af- sive review and analysis", after "at least every", changed 
ter the first occurrence of "The", deleted "developmental "two" to "five", and after."findings', deleted "distributed", 
disabilities planning", and after "council shall, conduct a", and added Paragraph C(2). 


28-16A-8. Reporting on caeteap ee ty services ty persons with 
developmental disabilities. 


The department of health, the human services department, the public eduéation department, 
the vocational rehabilitation division of the public education department, the children, youth and 
families department, the early childhood education and care department, the New Mexico school 
for the blind and visually impaired and the New Mexico school for the deaf shall provide to the 
council, on an annual basis, information and data with respect to the actual or estimated number 
of persons with developmental disabilities served by the agency, the type of services provided, 
any major changes in policies adopted in the previous year or anticipated in the coming year that 
have had or.are expected to have a beneficial or deleterious effect on persons with developmental 
disabilities and any gaps in eligibility or services that pose'a barrier to the provision of services 
needed by persons with php LRe eat disabilities. 


History: Laws, 19938, ch. 50, § 8; 2021, ch. 61, § 8; developmental disabilities council, on an annual basis, 


2022, ch. 30, §.9. information and data with respect to the actual or esti- 
The 2022 amendment, effective July 1, 2022, required mated number of individuals with developmental disabili- 
the early childhood education and care department to ties served by the agency, the typeof services provided, 
provide to the developmental disabilities council, on an any major changes in policies adopted in the previous 
annual basis, information and data with respect to the year or anticipated in the coming year that have had or 
actual estimated persons with developmental! disabilities are expected to have a beneficial or deleterious effect on 
served by the agency, the types of services provided, any persons. with developmental disabilities; in the section 
major changes in policies adopted in the previous year or heading, deleted "Planning for" and added "Reporting on"; 
anticipated in the coming year that have had or are ex- deleted former Subsection A and former subsection desig- 
pected to have a beneficial or deleterious effect on persons nation "B", after "New Mexico school for the deaf shall", 
with developmental disabilities and any gaps in eligibility deleted "each submit a plan for support and services for 
or services that. pose a barrier to the provision of services persons with developmental and other disabilities within 
needed by persons with developmental disabilities; and a reasonable time to allow for meaningful coordination, 
after "children, youth and: families department", added ~~ review and comment by the developmental disabilities 
"the early childhood education and care department". planning council"; and deleted former Subsection C and 
The, 2021 amendment, effective June 18, 2021, added the remainder of the section, 


required certain state agencies to provide to the 


28- 16A-9. Information and referral system; coordination and 
continuation. 


In order to coordinate information and referral services and eliminate the duplication of effort, 


the council shall provide information and referral services for persons with disabilities, their fami- 
lies, providers of support and services and local and state agencies, including: 
A. the human services department; 
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B. the department of health; 

C, the public education department and its vocational rehabilitation division; 

D. the New Mexico school for the deaf; 

EK. the New Mexico school for the blind and visually impaired; 

F. the Carrie Tingley crippled children's hospital; 

G. the children, youth and families department; and 

H. the early childhood education and care department. 

History: Laws 1993, ch. 50, § 9; 2021, ch. 61, § 9; The 2021 amendment, effective June 18, 2021, made 
2022, ch. 30, § 10. ;, technical amendments; deleted "developmental disabili- 

The 2022 amendment, effective July 1, 2022, included ties planning” preceding "council"; and in Subsection E, 
the early childhood education and care department to the after "school for the", added "blind and", and after “visu- 
list of agencies for which the developmental disabilities ally", deleted "handicapped" and added "impaired. 
council may provide information and referral services; 
and added Subsection H, 


28-16A-10. Developmental disabilities council; staff. 


The council shall employ an executive director, who is the administrative officer of the council. 
The executive director shall employ other necessary employees pursuant to the provisions of the 
Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1993, ch. 50, § 10; 2021, ch. 61, § 10. disabilities council; in the section heading, after "disabili- 
The 2021 amendment, effective June 18, 2021, made ties", deleted "planning"; and after the first occurrence of 
conforming changes due to the renaming of the develop- "The", deleted "developmental disabilities planning”. 


mental disabilities planning council as the developmental 


28-16A-11. Developmental disabilities council; reports. 


The council shall submit reports on its preceding year's work to the governor and the interim 
legislative health and human services committee by November 1 of each year. The reports shall 
contain recommendations, if any, for legislation or other appropriate action. 


History: Laws 19938, ch. 50, § 11; 2021, ch. 61, § 11. council must submit reports on its preceding year's work; 

The 2021 amendment, effective June 18, 2021, made and after the first occurrence of "The", deleted "develop- 
conforming changes due to the renaming of the develop- mental disabilities planning", and after "human services 
mental disabilities planning council as the developmen- committee by", changed "December" to "November". 


tal disabilities council, and changed the date by when the 


28-16A-12. Developmental disabilities council; compensation. 


Council members shall be reimbursed as provided in the Per Diem and Mileage Act [10-8-1 to 
10-8-8 NMSA 1978] and the federal Developmental Disabilities Assistance and Bill of Rights Act 
of 2000. Reasonable accommodations shall be made available to permit full participation in coun- 
cil activities by its members, including personal assistance to members with developmental dis- 
abilities and respite care for members that are parents, immediate relatives or legal guardians of 
persons with developmental disabilities. Other than what is required in the federal Developmen- 
tal Disabilities Assistance and Bill of Rights Act of 2000, council members shall receive no other 
compensation, perquisite or allowance for their service on the council. 


History: Laws 1993, ch. 50, § 12; 2021, ch. 61, § 12. deleted "planning"; deleted "Developmental disabilities 

The 2021 amendment, effective June 18, 2021, made planning", after "Per Diem and Mileage Act", added "and 
conforming changes due to the renaming of the develop- the federal Developmenta! Disabilities Assistance and 
mental disabilities planning council as the developmen- Bill of Rights Act of 2000", and added “Other than what 
tal disabilities council, and included a provision allowing is required in the federal Developmental Disabilities As- 
the council to be reimbursed as provided in the federal sistance and Bill of Rights Act of 2000, council members 
Developmental! Disabilities Assistance and Bill of Rights , shall receive", and after "allowance", deleted "shall be re- 
Act of 2000; in the section heading, after “disabilities", ~” ceived" and added “for their service on the council". 
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28-16A-13. Authorization for providing support and services for 
persons with developmental disabilities. © 


A. Subject to the availability of appropriations phowided: expressly for: tite purpose, ithe depart- 
ment may: 

(1) acquire, provide or coordinate ppc and services for persian with developmental 
disabilities; 

(2) enter into contracts and provider agreements qith agencies and persons capable of 
providing support and services to persons with developmental disabilities; and 

(3) establish advisory councils and task forces as necessary to guide the development Sil 
review of support and services to persons with developmental disabilities. 

B. Support and services shall be provided based on individual support and service plans devel- 
oped by an interdisciplinary team. The team is responsible for collectively evaluating a child's or 
adult's needs and developing an individual support and service plan to meet the needs; provided 
that the early childhood education and care department shall be responsible for the team that is 
evaluating a child for family, infant; toddler program services. 

C. The department or, for children eligible for family, infant, toddler program services, the early 
childhood education and care department shall: 

(1) solicit the involvement of consumers, providers, parents, professional organizations 
and other governmental organizations prior to the adoption or revision of rules concerning the 
provision of support, services, standards or funding systems. Participants shall be selected in a 
manner that reflects geographical, cultural, organizational and professional representation across 
the state; 

(2) develop rules, including policies and procedures that, to the extent: possible, will. pro- 
mote uniformity in reimbursement and quality assurance systems regardless of the source of 
funding; and 

(3) convene and maintain a family, infant, toddler interagency coordinating council and a 
statewide adult support and services task force that shall, at a minimum, address quality assur- 
ance. 


History: Laws 1998, ch. 50, § 13; 2021, ch. 61, § 13; 
2022, ch. 30, § 11. 

The 2022 amendment, effective July 1, 2022, provided 
that the early childhood education and care department 
is responsible for the team that evaluates and provides 
services for children eligible for family, infant, toddler pro- 
gram services; in Subsection B, added "provided that the 
early childhood education and care department shall be 
responsible for the team that is evaluating a child for fam- 
ily, infant, toddler program services"; and in Subsection C, 
after "The department", added "or, for children eligible for 
family, infant, toddler program services,, the early child- 
hood education and care department". 

‘The 2021 amendment, effective June 18; 2021, made 
certain, clarifying amendments; in the, section heading, 
after "providing", deleted "community-based". and added 
"support and"; and in Subsection A, Paragraph A(2), after 


"persons with developmental disabilities", deleted "that 
promote the objectives of the department's state plan, 
prepared pursuant to:Section 5 of the epdatil gs Dis- 
abilities Act", 


ANNOTATIONS 


Governor entitled to legislative immunity. — Al- 
though actions of the governor recommending state ap- 
propriations for medicaid waivers, revamping the state 
personnel system and plan for growth in the medicaid 
programs were legislative in nature and therefore the 
governor is entitled to legislative immunity, Lewis v. New 
Mexico Dept. of Health, 275 F.Supp.2d 1319 (D.N.M. 2003), 
an action brought against other state officials in their 


' individual capacities are permitted under the Ex Parte 


Young doctrine. Lewis v. N.M. Dept. of Health, 261 F.3d 
970 (10th Cir. 2001). 


28-16A-14. Quality assurance system. 


A. The department shall develop and maintain a quality assurance system to improve and 
enhance the quality of support and services for persons with developmental disabilities. The man- 
agement information system portion of the quality assurance system shall track and maintain 
information concerning the characteristics of the persons served, support and services received 
and the length of.time support and services are provided. 

B. The program evaluation portion of the quality assurance system shall consist wy a compre- 
hensive collection of data from providers and analysis of measures of effectiveness, efficiency and 
consumer satisfaction. 
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C. -The department shall adopt regulations that ensure compliance with recognized profes- 
sional standards for support and services. 


History: Laws 1993, ch. 50, § 14. 


28-16A-15, Admission, transfer, withdrawal and discharge of persons 
receiving support and services gale ci or provided by 
the department. 


A. In cooperation with other state agencies, the department shall adopt requirements for ad- 
mission, transfer, withdrawal and discharge of persons receiving support and services funded in 
whole or in part by state funds. 

B. The department shall maintain a centralized registry of persons who are . requesting or re- 
ceiving support and services and a centralized referral system that promotes the delivery of sup- 
port and services within the person's home community and reflects the person's informed selec- 
tion and choice of a support or service provider. This centralized referral system shall determine 
eligibility based on a comprehensive assessment and shall prioritize individuals waiting to access 
publicly funded developmental disability support and services. 

C. The centralized referral system shall maintain information regarding the needs of persons 
not receiving services and shall report the information annually to the legislature. The depart- 
ment shall have the authority to provide assessments and case management services to persons 
applying for and receiving publicly funded support and services necessary to implement the provi- 
sions of this section. | 


_ History: Laws 1993, ch. 50, § 15. 


28-16A-16. Determination of rates for payment for support and services. 


A. The department shall develop, implement and maintain a provider reimbursement system 
based on the level of support and services required by a person with a developmental disability. 

B. Ifthe approved funding from the legislature does not permit the implementation of a re- 
imbursement system using the considerations provided for in this section, the department shall 
develop and implement a service reduction plan. 

C. .The department shall report to the legislature and the governor the Hmpeet, of any service 
reduction plans and the steps that will be taken to reinstate those services. 

D. The department shall report annually to the legislature and the governor an estimate of 
the costs of maintaining support and services for persons with developmental disabilities being 
served, including the effects of changes in the costs of providing support and services, an estimate 
of the costs of providing support and services to persons that are eligible for service but not receiv- 
ing services, and the request of the department for funding of services. 

E. Contractors shall be required to submit records of support and services delivered as deter- 
mined by the department, subject to monitoring by the department. 

F. Contingent upon appropriations, the department shall conduct an independent biannual 
cost study forthe purpose of establishing payment rates. The results of this pip shall be submit- 
ted to the legislature. 


History: Laws 1993, ch. 50, § 16. 


28-16A-17. Independent status of service providers. 


Except as otherwise provided, each service provider shall be considered to be an independent 
contractor and not an entity of state government. 


History: Laws 1993, ch. 50, § 17. 
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28-16A-18. Developmental disabilities early childhood evaluation system. 


The state shall have a timely, comprehensive, multidisciplinary system for evaluating infants, 
toddlers and preschool-age children suspected of having developmental delays. Diagnostic evalu- 
ations for infants and toddlers shall address family service needs and shall include training capa- 
bilities to educate community providers and parents in the understanding and application of the 
evaluations. This diagnostic evaluation system shall be jointly provided through a coordinated 
system by the children's medical services bureau of the public health division or the develop- 
mental disabilities supports division of the department, the early childhood education and care 
department, the university of New Mexico's center for development and disability and the public 
education department. 


History: Laws 1993, ch. 50, § 18; 2021, ch. 61, § 14; The 2021 amendment, effective June 18, 2021, in the 
2022, ch. 30, § 12. _ third sentence, after "developmental disabilities", added 

The 2022 amendment, effective July 1, 2022, included "supports", after "the university of New Mexico's", deleted 
the early childhood education and care department with “developmental disabilities team" and added "center for 
other agencies responsible for evaluating infants, toddlers developmental and disability", after "and the", deleted 
and preschool-age children suspected of having develop- "state department of", and after "public education", added 
mental delays; and after "the developmental disabilities "department", 


supports division of the department", added "the early 
childhood education and care department", 


28-16A-19. Information and referral task force creation. 


The "information and referral task force" is created in the council to develop a statewide, com- 
prehensive "211" information and referral plan for use as a telephone dialing code for access to 
health and human services. The plan shall include a tariff structure based on existing agreements, 
a common taxonomy of terms, coordination between public and private systems and standardized 
statewide training and exploration of a centralized information repository. The task force shall in- 
clude representation from the department of health; the human services department; the children, 
youth and families department; the early childhood education and care department; the workforce 
solutions department; the aging and long-term services department; the internet long-term care 
link program; the governor's commission on disability; the New Mexico commission for the blind; 
the commission for deaf and hard-of-hearing persons; a statewide organization that raises money 
for health and human service purposes; and other interested parties. 


History: Laws 2003, ch. 323, § 1; 2021, ch. 61, § 15; The 2021 amendment, effective June 18, 2021, made 
2022, ch. 30, § 13. technical amendments; after "referral task force located 

The 2022 amendment, effective July 1, 2022, provided in the", deleted "developmental! disabilities planning", 
that the information and referral task force shall include after "children, youth and families department; the", de- 
representation from the early childhood education and leted "labor" and added “workforce solutions", after the 
care department; and after "children, youth and families next occurrence of "the", deleted "state agency on") after 
department", added “the early childhood education and "aging", added "and long-term services department", and 
care department". after "governor's", deleted "committee on concerns of the 


handicapped" and added "commission on disability". 


28-16A-20. Reporting; department of health; intermediate care facilities 
for individuals with intellectual disabilities; independent 
review. 


Within thirty days of the date on which reporting pursuant to each review is available, the de- 
partment shall provide the council with each report issued pursuant to the independent reviews of 
intermediate care facilities for individuals with intellectual disabilities that are performed pursu- 
ant to the requirements of federal law. 


History: Laws 2021, ch. 61, § 16. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 61 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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28-16B-1 OFFICE OF GUARDIANSHIP 28-16B-3 
- ARTICLE 16B 
Office of Guardianship 
Sec. Sec. 
28-16B-1. Short title. 28-16B-5. Guardianship service agreements. 
28-16B-2. Office of guardianship; created; staff. 28-16B-6. Resolution of complaints. 
28-16B-3. Office; powers and duties. 28-16B-7. Office of guardianship fund; creation; appro- 


28-16B-4. Service agreement monitoring and enforcement. priation. 


28-16B-1. Short title. 
Chapter 28, Article 16B NMSA 1978 may be cited as the. "Office of Guardianship Act". 


History: Laws 2003, ch. 280, § 1; 2009, ch. 159, § 7. The 2009 amendment, effective June 19, 2009, 
Cross references. — For mental health and develop- changed the reference to the act to the chapter and article 


ment disabilities, see Chapter 43, Article 1 NMSA 1978. of NMSA 1978. 


28-16B-1.1. Professional guardian and conservator licensing. 


As used in the Office of Guardianship Act: 

A. "professional guardian" means an individual or entity appointed by a court that serves as a 
guardian for more than two individuals who are not related to the guardian by marriage, adoption 
or third degree of blood or affinity; and 

B. "protected person" means a person eighteen years of age or older for whom a guardian or 
conservator has been appointed or other protective order has been made. 


History: Laws 2021, ch. 128, § 1. Effective dates. — Laws 2021, ch. 128, § 14 made 
Laws 2021, ch. 128, § 1 effective July 1, 2021. 


28-16B-2. Office of guardianship; created; staff. 


A. The "office of guardianship" is created in the developmental disabilities planning council. 

B. The executive director of the developmental disabilities planning council shall employ a 
head of the office who shall be an attorney licensed in New Mexico who is hired on the basis of 
ability, experience and knowledge of guardianship issues under the Uniform Probate Code [Chap- 
ter 45 NMSA 1978]. The position shall be classified pursuant to the Personnel Act [Chapter 10, 
Article 9 NMSA 1978]. 

C. Subject to appropriations, the executive director may hire such other professional and cleri- 
cal staff as necessary to carry out the purposes of the office. 


History: Laws 2003, ch. 280, § 2; 2021, ch. 128, § 2. "executive", and after "who shall be", added "an attorney 
The 2021 amendment, effective July 1, 2021, required licensed in New Mexico who is"; and in Subsection C, after 
the head of the office of guardianship to be an attorney li- “appropriations, the", added "executive". 


censed in New Mexico; in Subsection B, after "The", added 


28-16B-3. Office; powers and duties. 


A. The office of guardianship may: 
(1) promulgate rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978] to carry out the provisions of the Office of Guardianship Act; and 
(2) enter into agreements with other state or federal agencies to provide guardianship 
services and to provide or receive payment for such services. 
B. The office of guardianship shall: 
(1). provide for adult guardianship services s to income: ‘eligible incapacitated persons, in- 
cluding temporary guardianship as provided in Section 45-5-310 NMSA 1978; 
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(2) provide for the recruitment’ and training of persons interested and willing to serve as 
mental health treatment guardians; 

(3) provide training and information to interested persons on the duties and responsibilities 
of guardians, including alternatives to guardianship and mental health treatment guardianship; 

(4) establish procedures for the investigation and resolution of complaints against guard- 
ianship and legal services providers that have entered into service agreements with the office; - 

(5) provide legal services, including petitioning attorney, guardian ad litem and court visi- 
tor services, to petition the district court for guardianship of persons believed to be incapacitated 
or to seek amendment or termination of existing guardianship orders if the needs or situation of 
protected persons have changed; provided that the selection of persons to receive guardianship 


and legal services shall be made by the office based on selection criteria established by rule; 

(6) prior to providing legal services to petition for guardianship, identify and provide infor- 
mation on least restrictive options, including alternatives to guardianship, to the alleged incapaci- 
tated person and to individuals applying for guardianship services; 

(7) . publish an annual report. regarding the guardianship and legal services provided by 


the office of guardianship, including the: 


(a) number and ages of protected persons assigned to a professional guardian, ae 
judicial district where the guardianship case is assigned and the reason, for appointment of, a 


guardian; 


(b) number of guardianship petitions filed by the office and the status of the petitions; 
(c), number of income-eligible alleged incapacitated persons or protected persons on 


the wait list; 


(d) number of applicants requesting family guardians pnd: the number requesting 


professional guardians; 


(e) number of cases dismissed or beranintitaal and the reasons for the digunicaal or 


termination; 


(f) number of complaints the office received against guardianship and legal services 


providers, and the status of the complaints; 


(g) disciplinary or legal actions taken by the office against guardianship and legal 


services providers; 


(h) number of complaints filed against the office and the status of the complaints; and 
(i). number of cases in which a professional guardian} was removed, and the reason for 


the removal; 


(8) establish and manage a volunteer court visitor program to provide post-adjudication 
court visitor services for adult guardianship cases when requested by the district court; and 
(9) serve as an interested person as defined in Subsection I of Section 45-5-101 NMSA 1978. 


History: Laws 2008, ch. 280, § 3; 2009, ch, 159, § 8; 
2021, ch, 128, § 3. 

The 2021 amendment, effective July 1, 2021, estab- 
lished additional duties for the office of guardianship, in- 
cluding providing additional legal services, publishing an 
annual report, and establishing and managing a volunteer 
court visitor program; and in Subsection B, Paragraph 
B(1), deleted "contract for the provision of probate" and 
added "provide for adult", in Paragraph B(4), after "com- 
plaints against", deleted "contractors" and added "guard- 
ianship and legal services providers that have entered 


into service agreements with the office", in Paragraph 
B(5), deleted "contract for attorneys" and added "provide 
legal services, including petitioning attorney, guardian 
ad litem and court visitor services", and after "selection 
of-persons", deleted "to be served under such contracts" 
and added "to receive guardianship and legal services", 
and added new Paragraphs B(6) through B(8) and redes- 
ignated former Paragraph B(6) as Paragraph B(9). 

The 2009 amendment, effective June 19, 2009, in 
Paragraph (5) of Subsection B, changed "ward" to "pro- 


tected person". : 
Le 


28-16B-4, Service agreement monitoring and enforcement. 


A. The office of guardianship shall monitor professional guardians péoviaiite services to 
income-eligible protected persons and:enforce agreements the office has executed with apuatie. 
ship and legal services providers, In carrying out this duty, the office:may: 

(1) have access to case records, copies of court filings and reports, financial records arid 
other records maintained by guardianship and legal services providers related to the services bose 
vided to income-eligible protected persons, unless specifically sequestered by the court; 
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(2) petition the court of jurisdiction for access to records that have been sequestered; 
(3) conduct annual comprehensive service reviews to ensure service providers comply with 


service agreements and statutory duties; 


(4) visit protected persons to evaluate the adequacy of guardianship services provided and 
determine if the guardianship should be amended or terminated; and 
(5) pursue legal and other remedies against service providers for noncompliance with ser- 


vice agreements and statutory duties. 


B. The office shall protect and maintain the confidentiality of all client-specific information 
and records obtained to the same extent as required for the service providers and to any extent 


otherwise required by state or federal law. 


History: Laws 2008, ch. 280, § 4; 2009, ch. 159, § 9; 
2021, ch. 128, § 4. 

The 2021 amendment, effective July 1, 2021, required 
the office of guardianship to monitor professional guard- 
ians providing services to income-eligible protected per- 
sons, and authorized the office to conduct annual compre- 
hensive service reviews and other monitoring activities of 
its service providers to ensure protected persons served by 
the office of guardianship are receiving appropriate ser- 
vices; in the section heading, deleted "Contract" and added 
"Service agreement"; in Subsection A, in the introductory 
paragraph, after "shall monitor", deleted "and enforce all 
guardianship contracts" and added "professional guard- 
ians providing services to income-eligible protected per- 
sons and enforce agreements the office has executed with 
guardianship and legal services providers", in Paragraph 


A(1), after "maintained by", deleted "contractors related to 
contract services provided" and added "guardianship and 
legal services providers related to the services provided to 
income-eligible protected persons", deleted former Para- 
graph A(3), added new Paragraphs A(3) and A(4) and 
redesignated former Paragraph A(4) as Paragraph A(5), 
and in Paragraph A(5), after "remedies against", deleted 
"contractors for noncompliance with contract provisions" 
and added "service providers for noncompliance with ser- 
vice agreements and statutory duties"; and in Subsection 
B, after "required for the", deleted "contractor" and added 
"service providers". 

The 2009 amendment, effective June 19, 2009, in 
Paragraph (3) of Subsection A, changed "ward" to "pro- 
tected person". 


28-16B-5. Guardianship service agreements. 


A service agreement for guardianship services shall include: 
A. a requirement that service providers be certified and in good standing with a national or 
state organization recognized by the supreme court that provides professional certification for 


guardians; 


B. arequirement for adoption and compliance with a code of ethics for guardians; 


C. the maximum caseload for guardians; 
D. the fee schedule for services provided; 


E. assurance that the civil rights of protected persons served by the service provider shall be 
met, including the right to be served in the most integrated setting appropriate to the needs of the 


protected person; 


F. provisions for access by the office of guardianship to records, protected persons and service 
provider staff as needed to monitor and enforce contract compliance and for quality assurance 


purposes; and 


G. minimum financial nbssutene and reporting requirements. 


History: Laws 2003, ch. 280, § 5; 2009, ch. 159, § 10; 
2021, ch. 128, § 5. 

The 2021 amendment, effective July 1, 2021, revised 
the required contents of a service agreement for guardian- 
ship services, including a requirement that service provid- 
ers be certified and in good standing with a national or 
state organization recognized by the supreme court that 
provides professional certification for guardians; changed 
"contractor" to "service provider" throughout; in the 


28-16B-6. Resolution of complaints. 


section heading, deleted "Contracts" and added "Guard- 
ianship service agreements"; in: the:introductory clause, 
after "A", deleted "contract" and added "service agree- 
ment"; and deleted former Subsection A and added new 
Subsection A. 

The 2009 amendment, effective June 19, 2009, in 
Subsections E and F, changed "ward" to "protected per- 
son", 


A. The office of guardianship shall establish by rule for the filing, investigation and resolution 
of complaints about guardianship services provided by contractors. 

B. The office shall acknowledge receipt of the complaint, notify all parties involved and initiate 
an investigation within fifteen working days of the filing of the complaint. 
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C. Adetermination shall be made and a decision rendered on the complaint within sixty work- 
ing days unless mutually agreed upon by all parties or unless a shorter time is required to protar 
the protected person. 

D. » The office may refer pues to ophér agencies for apenaiegaly tap or prosecution, as ap- 
propriate. 

E. , Complaints against the office or a staff member of the fice shall re eabeediod by the bias 
man services department. 


History: Laws 2003, ch. 280, § 6; 2009, ch. 159, § 11. The 2009 amendment, effective June 19, 2009, in Sub- 
Cross references. — For the Department of Health section C, changed "ward" to "protected person". 
Act, see Chapter 9, Article 7 NMSA 1978. 


28-16B-7. Office of guardianship fund; creation; 
appropriation. 


A. The "office of guardianship fund" is created in the state treasury. All- gifts, donations, be- 
quests and interest income of the developmental disabilities planning council's office of guardian- 
ship shall be deposited by the executive director of the developmental disabilities planning coun- 
cil into the fund. The developmental disabilities planning council shall administer the fund, and 
money in the fund is appropriated to the office of guardianship to further the purposes of the Of- 
fice of Guardianship Act. Income from investment of the fund shall be credited to the fund. Money 
in the fund shall be disbursed on warrants signed by the secretary of finance and administration 
pursuant to vouchers signed by the executive director of the developmental disabilities planning 
council or the executive director's authorized representative. 

B. Money in the office of guardianship fund shall not revert or be transferred to any other state 
fund at the end of any fiscal year and shall not be expended for any purpose except as provided in 
this section. 


History: Laws 2018, ch, 107, § 1. | IV, § 23, was-effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, 'ch. 107 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 16C 
Special Education Ombud 
Sec. : Sec. 
28-16C-1. Short title. -_ 28-16C-7. Confidentiality of information. 
28-16C-2. Definitions. 28-16C-8. Conflict of interest. 
28-16C-3. Creation of the office of the state special edu- .., .28-16C-9, Posting and distribution of ombud informa- 
cation ombud; general duties of the office. tion, 
28-16C-4. Annual report; contents. 28-16C-10. Availability of legal counsel to the office. 
28-16C-5. Investigation and resolution of special educa- 28-16C-11, Interference with the office and retaliation 
tion concerns. prohibited; potential lesen for noncom- 
28-16C-6. Access to student educational records, pliance. 


28-16C-1. Short title. 


Sections 1 through 11 [28-16C-1 to 28-16C-11 NMSA 1978] of this act may be cited as the "Spe. 
cial Education Ombud Act". 


History: Laws 2021, ch. 53, § 1. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch, 53 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. , 
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28-16C-2. Definitions. 


As used in the Special Education Ombud Act: 

A. "council" means the developmental disabilities planning council; 

B. "office" means the office of the state special education ombud; 

C. "parent" includes a legal guardian or custodian who has custody and control of a student or 
an individual who has legal authority to make educational decisions on behalf of the student; 

D, "state ombud" means the state special education ombud; and 

E. "student" means a public school student receiving or sergye! special education services. 


History: Laws 2021, ch. 53, § 2. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 53 contained no ef- journment of the Pesntnee 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-3. Creation of the office of the state bieokal education ombud; 
general duties of the office. 


A. The "office of the state special education ombud" is created within the council. ces 

B. The council shall appoint the "state special education ombud", who shall head the office and 
supervise the ombuds and other staff-of the office. The state ombud may contract for services to 
assist the office in conducting its duties and may use the services of volunteers. 

C. The state ombud shall: 

(1). identify, investigate and resolve concerns pertaining to special education services that 
are filed with the office by parents; 

(2) assist students and parents in protecting the educational rights of students, which 
may include assisting students and parents in individualized education plan meetings or other 
proceedings pursuant to the federal Individuals with Disabilities Education Act;, 

(3) inform students and parents about special education resources in their community; 

(4) ensure that students and parents have regular and timely access to the services pro- 
vided through the office and that students and parents receive timely responses from representa- 
tives of the office; 

(5) identify any patterns of concerns that emerge regarding special education services and 
educational rights and recommend strategies for improvement to the public education department; 

(6) collaborate with the public education department to ensure that all dispute resolution 
processes are available to students and parents, including the special education parent liaison, 
mediation, facilitated individualized education program meetings, state complaint and investiga- 
tions and due process hearings; 

(7) collaborate with the parent training information centers and protection and advocacy 
agencies within the state to identify and report systemic special education issues to the public 
education department; 

~ (8) ensure that office staff, contractors and volunteers are trained in: 
(a) federal, state and local laws, rules and policies with respect to special education 
in the state; 
(b) investigative techniques; 
(c) dispute resolution; and 
(d) such other matters as the office deems appropriate; 

(9) develop procedures for the certification of ombuds. An employee or contractor shall not 
investigate a concern filed with the office unless that person is certified by the office; 

(10) analyze, comment on and monitor the development and implementation of federal 
and state laws, rules and other governmental policies and actions that pertain to the educational 
rights of students with respect to the adequacy of special education services in the. state; - 

(11) recommend changes to laws, rules, policies and actions pertaining to the special edu- 
cational rights of students as the office determines to be appropriate; 

(12) facilitate public comment on proposed laws, rules, policies and actions; and 
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(18) provide information to public and private agencies, legislators and other persons re- 
garding the problems and concerns of special education services and make che getty dation re- 
lated to those problems and concerns. 


History: Laws 2021, ch. 53, § 3. Effective dates. — Laws 2021, ch. 53 contained no ef- 


Cross references. — For the Individuals with Disabil- fective date provision, but, pursuant to N.M. Const., art. 
ities Education Act, see 20 USCS § 1400 et seq. IV, § 23, was effective June 18, 2021, 90 days after ad- 


journment of the legislature. 


28-16C-4. Annual report; contents. 


No later than December 1 of each year, the office shall prepare a report that includes: 

A. actions taken by the office in the year for which the report is prepared; 

B. special education concerns identified by or on behalf of students and parents, resolution of 
the concerns.and the effectiveness of the resolution processes; 

C. recommendations for improving the quality of special education services provided to stu- 
dents and protecting the educational rights of students; and 

D. policy, regulatory and legislative recommendations to solve identified concerns related to 
special education, to improve processes of resolutions of concerns, to improve the quality of ser- 
vices provided to students, to protect the educational arene of students and to remove barriers to 
education and educational services. 


History: Laws 2021, ch. 53, § 4. IV, § 23, was effective June 18, 2021; 90 days. after ad- 
Effective dates. — Laws 2021, ch. 53 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-5. Investigation and resolution of special education concerns. — 


The office shall identify, investigate and seek to resolve concerns related to special education 
communicated by or on behalf of students and parents. If the office does not address a concern, the 
office shall notify the concerned person of the decision not to address the concern and the reasons 
for the decision. 


History: Laws 2021, ch. 53, § 5. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 53 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-6. Access to student educational records. 


Upon request and with consent from the student or the student's parent, the office shall have 
access to the student's educational records from the public education department, a school district 
or a public school as necessary to carry out the office's responsibilities, 


History: Laws 2021, ch. 53, § 6. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 53 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-7. Confidentiality of information. 


A. All files and records maintained by the office that pertain to students are confidential and 
not subject to the provisions of the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 
1978]. The state ombud shall not disclose the identity of a concerned person or student about 
whom the office maintains files or records unless: 

(1) the concerned person, student or parent consents in writing to the disclosure; 
(2) the concerned person, student or parent gives oral consent that is documented imme- 
diately in writing by a representative of the office. If the student is unable to give oral consent, 
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the student may give consent in any way that the student is able to, and the consent shall also be 
documented immediately in writing by a representative of the office; or 
(3) disclosure is ordered by a court. 

B. The annual report required pursuant to Section 4 [28-16C-4 NMSA 1978] of the Special Ed- 
ucation Ombud Act may be based on confidential information and may be published or furnished 
to the public, but the report shall not identify individual students directly or indirectly nor violate 
the privileged or confidential nature of the relationship and communications between the student 
and the office. ‘rtall ; 


History: Laws 2021, ch. 53, § 7. T, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 53 contained noef- _—journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-8. Conflict of initereat! 


The council shall ensure that: 
A. a person or an immediate family member of that person involved in the designation of an 
ombud does not have a conflict of interest; , 
B. an employee or a contractor of the office or an immediate family member of the employee or 
contractor does not have a conflict of interest; and 
C. anombud: 
(1) ,does not have an ownership or investment interest, represented by equity, debt or other 
financial relationship, in a public school providing special education services; 
(2) is not employed by, or participating in the management. of, a public school providing 
special education services; and 
(3) does not receive, or have the right to receive, directly or indirectly, remuneration in 
cash or in kind under a compensation arrangement with a public school providing special educa- 
tion services. 


History: Laws 2021, ch. 53, § 8. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 53 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. : 


28-16C-9. Posting and distribution of ombud information. 


Every public school providing special education services shall post in a conspicuous location in 
the public school a notice regarding the office that contains a brief description of the services pro- 
vided by the office and the name, address and phone number of the office and shall post it online 
on the public school's website, if applicable. The public school providing special education services 
shall distribute information regarding the state ombud at the beginning of every school year, in 
addition to providing the information as part of the annual individual education plan process prior 
to scheduling the first individual education plan meeting of each school year. The form of the no- 
tice shall be approved by the office, 


History: Laws 2021, ch. 53, § 9. IV, § 28, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 58 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


28-16C-10. Availability of legal counsel to the office. 


The council shall ensure that adequate legal counsel is available and is able, without conflict of 
interest, to: 

A. provide advice and consultation to the office needed to protect the educational rights of stu- 
dents; and 


649 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


28-16C-11 HUMAN RIGHTS ©  28-17-1 


B. assist the office and contractors in the performance of the official duties of the state ombud 
and representatives. Ba ) . 


History: Laws 2021, ch. 53, § 10. IV, §'23; was effective June 18, 2021, 90 art ‘after ad- 
Effective dates, — Laws 2021, ch, 53 Fnieiiat 110,ef-.; i, dournmAR of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


af 


28-16C-11. Tatentorenes Grithi the office and retaliation Se 
potential actions for noncompliance. 


A. A person shall not willfully interfere with the lawful actions of the office. 

B. A person shall not institute discriminatory, disciplinary or retaliatory action against any 
student or parent for filing a concern with, providing information to or otherwise cooperating with 
the office. | 

C. If public school personnel or a contractor or volunteer of a school district or charter school 
fails to comply with the provisions of the Special Education Ombud Act:’ 

(1) the council shall report the noncompliance to the public education department; 

(2) the office shall collaborate with the public education ep epee to access ides gr 
and resources to address special education services concerns; and , 

(3) the office shall collaborate with the public education department to identify further ap- 
propriate actions to be taken in response to the report, which may include a corrective action plan 
or any other administrative action that the public education department is authorized to take to 
ensure that students receive the free and appropriate public education required by the Individu- 
als with Disabilities Education Act and state law. The office shall provide a letter to the concerned 
person explana the Bcuons the public education department will take. 


History: Laws 2021, ch, 58, §'11, ' Effective dates. — Laws 2021, ch. 53 contained no ef- 


Cross references. — For the Individuals with Disabil- fective date provision, but, pursuant to N.M. Const., art. 
ities Education Act, see 20 USCS § 1400 et seq, IV, § 23, was effective June 18, 2021, 90 days after ad- 
journment of the legislature. 
ARTICLE 17 
Long-Term.Care Ombudsman 

Sec, i Sec. 
28-17-1.. Short title. ; 28-17-10, Facility posting of ombudsman information. 
28-17-2. Purpose. . 28-17-11. Access to agency records. 
28-17-38. Definitions. """* 28-17-12. ‘Access to long-term care facilities. 
28-17-4, Establishment of the soffit of the state long- 28-17-13. Access to records of patients, residents or clients. 

term care ombudsman; general duties of 28-17-14. Confidentiality of information. 

the office. 28-17-15. Conflict of interest. 
28-17-5. Rule-making authority of director. 28-17-16. Representatives of the office. 
28-17-6. Regional and local long-term care ombudsman 28-17-17, Immunity from liability. 

programs, 28-17-18, Availability oflegalcounsel.  . 
28-17-7. Training and certification. 28-17-19. Interference with the office and retaliation 
28-17-8. Investigation and resolution of complaints. prohibited; penalty; civil; appeal. 
28-17-9. Referrals. 


28-17-1. Short title. 
Chapter 28, Article 17 NMSA 1978 may be cited as the "Long-Term Care Ombudsman Act". 


History: Laws 1989, ch. 208, § 1; 2017, ch. 81, § 1. ~ ANNOTATIONS 
Cross references, — For the Conti C ‘Act, 

Chapter 24, Article 17 NMSA joyAy dni Spr iach ee Am, Jur, 2d, A.L.R. and C.J.S. references, — 40A 
The 2017 amendment, effective June 16, 2017, “Am. Jur, 2d Hospitals and Asylums § 39. 


changed "Sections 1 through 19 of this act" to "Chap- 
ter 28, Article 17 NMSA 1978", 
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Liability of nursing home for violating statutory duty to 7 C.J.S. Asylums and Institutional Care Facilities $$ 5, 

notify third party concerning patient's medical condition, 6, 14. 

46 A.L.R.5th 821. 


28-17-2. Purpose. 


The legislature recognizes that the state agency on aging [aging and long-term services de- 
partment] pursuant to a grant from the federal government has established an office of the state 
long-term care ombudsman. The legislature declares that it is the public policy of this state to 
encourage community contact and involvement with patients, residents and clients of long-term 
care facilities. The legislature finds that in order to comply with the federal Older Americans Act 
and to effectively assist patients, residents and clients of long-term care facilities in the assertion 
of their civil and human rights, the structure, powers and duties of the office of the state long-term 
care ombudsman shall be specifically defined. 


History: Laws 1989, ch. 208, § 2. Cross references. — For the federal Older Americans 
Bracketed material. — The bracketed material was Act, see 42 U.S.C. § 3001 et seq. 

inserted by the compiler and is not part of the law. 
Laws 2004, ch. 23, § 18 provided that all references to 

the "state agency on aging" be deemed references to the 

"aging and long-term services department". 


28-17-3. Definitions. 


As used in the Long-Term Care Ombudsman Act: 

A, "adult protective services" means the agency's adult protective’services division that re- 
ceives and investigates reports of adult abuse, neglect or exploitation; 

B, "agency" means the aging and long-term services department; 

C. "care" means assistance with the activities of daily living, including eating, dressing, oral 
hygiene, bathing, mobility, toileting, grooming, taking medications, transferring from a bed or 
chair and walking; 

D. "director" means the secretary of aging and long-term services; 

E. "informed consent" means an agreement by a resident or a resident's surrogate decision- 
maker to allow a disclosure of information, made with full knowledge of the risks involved and the 
available alternatives, that is made in writing or through the use of auxiliary aids and services or 
communicated by a resident or a resident's surrogate decision-maker orally, visually or through 
the use of auxiliary aids and services and such consent is documented contemporaneously by a 
representative of the office; 

F. "licensing and certification" means the licensing and certification bureau of the department 
of health; 

G. "long-term care facility" means any residential facility that provides care to one or more 
persons unrelated to the owner or operator of the facility, including: 

(1) askilled nursing facility; 

(2) an intermediate care nursing facility, including an intermediate care facility for the 
intellectually disabled; 

(3) anursing facility; 

(4) an adult residential shelter care home; 

(5) a boarding home; ! 

(6) any other adult care home or adult residential care facility; 

(7) acontinuing care community; 

(8) any swing bed in an acute care facility or extended care facility; and 

(9) any adult daycare facility; 

H. "office" means the office of the state long-term care ombudsman; 

I. "Older Americans Act" means the federal Older Americans Act of 1965; 

J. "ombudsman" means an employee or volunteer of the office who is trained and certified to 
act as a representative of the office; 
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K. "ombudsman coordinator" means the coordinator of a regional or local ombudsman program 
designated by the office; 

L. "program" means the New Mexico long-term care ombudsman program; 

M. "resident" means any patient, client or person residing in and whip! careina lone relat 
care facility; 

N. "state ombudsman" means the individual who heads the office and supervises the ombuds- 
men; and 

O. "surrogate decision-maker" means any of the following: 

(1) ‘an individual chosen by a resident to act on the resident's behalf to support the resi- 
dent in‘ decision-making; accessing medical, social or other personal information of the resident; 
managing financial matters; or receiving notifications; 

(2) an individual authorized by state or federal law, including an agent pursuant to a 
power of attorney, a representative payee or other fiduciary of the resident, to act on behalf of a 
resident to support the resident in decision-making; accessing medical, social or other personal 
information of the resident; managing financial matters; or receiving notifications; 

(3) a resident's legal representative; or 

(4) the court-appointed guardian or conservator of a resident. 


History: Laws 1989, ch. 208, § 3; 1997, ch. 257, § 2; the state ombudsman"; in Subsection N, after "means 
2017, ch. 81, § 2. the", deleted "state long-term care ombudsman" and 

Cross references. — For the federal Older Americans added “individual who heads the office and supervises 
Act, see 42 U.S.C, § 3001 et seq. the ombudsmen"; and in Subsection O, in the introduc- 

The 2017 amendment, effective June 16, 2017, de- tory clause, after "surrogate", changed "decision maker" 
fined "informed consent" and revised certain definitions to "decision-maker", and after "means", deleted "a le- 
for terms used in the Long-Term Care Ombudsman Act; gally appointed agent, guardian or surrogate who is au- 
in Subsection A, after "means", deleted "the children, thorized to act on behalf of a resident" and added "any of 
youth and families department pursuant to the Adult the following", and added Paragraphs O(1) through O(4). 
Protective Services Act" and added "the agency's adult The 1997 amendment, effective July 1, 1997, added 
protective services division that receives and investi- Subsections C, K,.L and N, deleted former Subsection 
gates reports of adult abuse, neglect or exploitation"; in H defining "older individual", and redesignated former 
Subsection B, after "means the", deleted "state agency Subsections C through G and K as D through H and 
on", and after "aging", added "and long-term services de- M; ‘substituted "children, youth and families" for "hu- 
partment"; in Subsection D, after "means the", deleted man services" in Subsection A; substituted."department 
"director of the state agency on" and added "secretary of health" for "health and environment department" in 
of", and after "aging", added “and long-term services"; Subsection E; added the language beginning "any resi- 
added: a new Subsection E and redesignated former dential facility" at the end of the introductory paragraph 
Subsections E through N as Subsections F through O, in Subsection F; added "including:an intermediate care 
respectively; in Subsection G, in Paragraph G(2), after facility for the mentally retarded" at the end.of Para- 
"facility for the", deleted "mentally retarded" and ‘added graph F(2); deleted former Paragraph F(3), which read 
"intellectually disabled", and in Paragraph G(9); after "intermediate care facility for the mentally retarded"; 
"adult", changed. "day care" to "daycare"; in Subsection redesignated former Paragraphs F(4). through F(10) 
I, after "Act", added "of 1965"; in Subsection J, after as F(3) through F(9); added "or adult residential care 
"means an", deleted "individual" and added "employee facility" at the end of Paragraph F(6); deleted "health" 
or volunteer of the office who is", and after "representa- preceding "care" in Paragraph F(9); and made stylistic 
tive of the office", deleted "of the state long-term care changes in Subsection F, 


ombudsman"; in Subsection K, after "office", deleted "of 


28-17-4, Establishment of the office of the state long-term care 
ombudsman; general duties of the office. 


A. Pursuant to the Older Americans Act, the agency shall establish and operate an "office of 
the state long-term care ombudsman" either directly or by contract or other arrangement with 
any public agency or nonprofit private organization; except that no contract or arrangement may 
be made with any entity that is responsible for licensing or certifying long-term care services 
or an association or association affiliate of long-term care facilities or of any seaget residential 
facilities. 

B. The director shall designate the state ombudsman. 

C. The ombudsman shall serve on a a full- time basis, and shall, Bersonally or through represen- 
tatives of the office: 
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(1) identify, investigate and resolve complaints that:are made by, or on behalf of, residents 
and that relate to action, inaction or decisions that may adversely affect the health, safety, welfare 
or rights of the residents, including the welfare and rights of the residents with respect to the ap- 
pointment and activities of guardians and representative payees, of: 

(a) providers, or representatives of providers, of long-term care services; 
(b) public agencies; or 
' (ec) health and social service agencies; 

(2) provide services to assist the residents in protecting the health, safety, welfare and 
rights of the residents; 

(3) inform the residents about means of obtaining services; 

(4) ensure that the residents have regular and timely access to the services provided 
through the office and that the residents and complainants receive timely responses from repre- 
sentatives of the office; 

(5) represent the interests of the residents before governmental agencies and seek admin- 
istrative, legal and other remedies on behalf of residents to protect the health, safety, welfare and 
rights of the residents; 

(6) provide administrative and technical assistance to designated regional and local om- 
budsman programs and assist the programs in participating in the program; 

(7) analyze, comment on and monitor the development and implementation of federal, 
state and local laws, regulations and other governmental policies and actions that pertain to the 
health, safety, welfare and rights of the residents, with respect to the adequacy of long-term care 
facilities and services in the state and recommend any changes in such laws, regulations, policies 
and actions as the office determines to be appropriate; and facilitate public comment on the laws, 
regulations, policies and actions; 

(8) provide for training representatives of the office, promote the development of citizen 
organizations to participate in the program and provide technical support for the development of 
resident and family councils to protect the well-being and rights of residents; 

(9) prepare an annual report: 

(a) describing the activities carried out by the office in the year for which the report 
is prepared; 

(b) containing and analyzing the data collected; 

(ec) evaluating the problems experienced by, and the complaints made by or on behalf 
of, residents; 
| _ (d) containing recommendations for improving quality of the care and life of the resi- 
dents, and protecting the health, safety, welfare and rights of the residents; 

(e) analyzing the success of the program, including success in providing services to 
residents of board and care facilities and other similar adult care facilities; 

(f) identifying barriers that prevent the optimal operation of the program; and 

(g) providing policy, regulatory and legislative recommendations to solve identified 
problems, to resolve complaints, to improve the quality of care and life of residents, to protect the 
health, safety, welfare and rights of residents and to remove the barriers; 

(10) coordinate ombudsman services with the protection and advocacy systems for indi- 
viduals with developmental disabilities and mental illness; 

(11) provide such information as the office determines to be necessary to public and pri- 
vate agencies, legislators and other persons regarding the problems and concerns of older indi- 
viduals residing in long-term care facilities; and recommendations related to the problems and 
concerns; and 

(12) carry out such other activities as the state ombudsman determines to be appro- 
priate. 


History: Laws 1989, ch. 208, § 4; 1997, ch. 257, $ 3. arrangement” following “operate” and added the language 
Cross references, — For the federal Older Americans beginning with that phrase at the end; and rewrote Sub- 
Act, see 42 U.S.C. § 3001 et seq. section C, 


The 1997 amendment, effective July 1, 1997, in Sub- 
section A, deleted "either directly or by contract or other 
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28-17-5. Rule-making authority of director. 


The director shall adopt and promulgate such reasonable rules and regulations as are deemed 
necessary to carry out the provisions of the Long-Term Care Ombudsman Act. Unless otherwise 
provided by statute, no regulation affecting any person or agency outside the office shall be ad- 
opted, amended or repealed without a public hearing on the proposed action before the director or 
a hearing officer designated by him. The public hearing shall be held in Santa Fe unless the public 
notice of hearing indicates otherwise. Notice of the subject matter of the regulation, the action pro- 
posed to be taken, the time and place of the hearing, the manner in which interested persons may 
present their views and the method by which copies of the proposed regulation may be obtained 
shall be published once at least thirty days prior to the hearing date in anewspaper of general cir- 
culation and mailed at least thirty days prior to the hearing date to all persons who have made a 
written request for advance notice of hearing. All rules and regulations shall be filed in AccoTHAnG? 
with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 1989, ch. 208, § 5. 


28-17-6. Regional and local long-term care ombudsman programs. 


A. In carrying out the duties of the office, the state ombudsman may designate an entity as a 
regional or local ombudsman entity, and may designate an employee or volunteer to represent the 
entity. An individual so designated shall, in accordance with the policies and procedures estab- 
lished by the office and the agency: 

(1) provide services to protect the health, safety, welfare and rights of residents; 

(2) ensure that residents in the service area of the entity have regular, timely access 
to representatives of the program and timely responses to complaints and requests for as- 
sistance; 

(3) identify, investigate and resolve complaints made by or on behalf of residents that re- 
late to action, inaction or decisions that may adversely affect the health, safety, welfare or rights 
of the residents; 

(4) represent the interests of residents before government agencies and seek administra- 
tive, legal and other remedies to protect the health, safety, welfare and rights of the residents; 

(5) review and, if necessary, comment on any existing and proposed laws, regulations and 
other government policies and actions, that pertain to the rights and well-being of residents; 

(6) facilitate the ability of the public to comment on the laws, regulations, policies and ac- 
tions; 

(7) support the development of resident and family councils; and 

(8) carry out other activities that the ombudsman determines to be appropriate. 

B. To be eligible to be designated as regional or local ombudsman entities, and individuals eli- 
gible to be designated as representatives of such entities, the entities shall: a 

(1) have demonstrated capability to carry out the responsibilities of the office; 

(2) be free of conflicts of interest; 

(3) in the case of the entities, be public or nonprofit private entities; and 

(4) meet such additional requirements as the state ombudsman may specify. 


History: Laws 1989, ch. 208, § 6; 1997, ch. 257, § 4. The 1997 amendment, effective July 1, 1997, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable, 


28-17-7. Training and certification. 


A. The state ombudsman shall ensure that office staff, including volunteers and other repre- 
sentatives of the office, are trained in: 
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(1) federal, state and local laws, regulations and policies with respect to long-term care 
facilities in the state; 
(2) investigative techniques; and 
(3) such other matters as the agency deems appropriate. 
B. The state ombudsman shall develop procedures for the certification of ombudsmen. 
C. No officer, employee or other representative of the office shall investigate any complaint 
filed with the office unless such person is certified by the office. 


History: Laws 1989, ch. 208, § 7. 


28-17-8. Investigation and resolution of complaints. 


The office shall investigate and seek to resolve complaints and concerns communicated by or on 
behalf of patients, residents or clients of any long-term care facility. The office may initiate inves- 
tigations based on its observations of the conditions in a long-term care facility. If the office does 
not investigate a complaint, the complainant shall be fiotified of the decision not to investigate and 
the reasons for the decision. 


History: Laws 1989, ch. 208, § 8. 


28-17-9. Referrals. 


A. When abuse, neglect or exploitation of a resident of a long-term care facility is witnessed or 
suspected, the state ombudsman or an ombudsman shall personally discuss the matter with the 
resident, or, if the resident is unable to communicate informed’ consent, the resident's surrogate 
decision-maker, if applicable, and: 

(1). if the resident communicates informed consent to referral and disclosure of identifying 
information to the long-term care facility, law enforcement or one or more of the entities listed in 
Subsection B of this section, the state ombudsman or an ombudsman shall assist the resident in 
reporting the allegation, or the state ombudsman or an ombudsman shall make the report directly. 
The method of reporting is at the sole discretion of the resident, though the state ombudsman or an 
ombudsman may counsel the resident regarding the method of reporting. If the resident is capable of 
informed consent and chooses not to refer the matter and not to disclose identifying information, the 
state ombudsman or an ombudsman shall not make a referral or disclose this information; 

(2) if the state ombudsman or an ombudsman determines that the resident is not able to 
communicate informed consent, the state ombudsman or the ombudsman shall consult with the 
resident's surrogate decision-maker, if any. If the surrogate decision-maker chooses to make a re- 
ferral and disclose relevant identifying information with respect to the resident, the state ombuds- 
man or an ombudsman shall assist the surrogate decision-maker in reporting the allegation or the 
state ombudsman or an ombudsman shall make the report directly. The method of reporting is at 
the sole discretion of the resident's surrogate decision-maker, though the state ombudsman or an 
ombudsman may counsel the surrogate decision-maker regarding the method of reporting. If the 
surrogate decision-maker chooses not to refer the matter and not to disclose identifying informa- 
tion, the state ombudsman or an ombudsman shall not make a referral or disclose this informa- 
tion unless the state ombudsman or the ombudsman has reasonable cause to believe that the 
surrogate decision-maker has taken an action, failed to act or made a decision that may adversely 
affect the health, safety, welfare or rights of the resident, in which case, the state ombudsman or 
the ombudsman shall follow the procedure established in Paragraph (3) of this subsection as if the 
resident did not have a surrogate decision-maker; or : 

(8) if the state ombudsman or an ombudsman determines that the resident is not able to 
communicate informed consent and does not have a surrogate decision-maker, an ombudsman, with 
the consent of the state ombudsman, may make a referral and disclose relevant identifying informa- 
tion about the resident if the state ombudsman or the ombudsman has reasonable cause to believe 
that it is in the best interest of the resident to make a referral and has no evidence indicating that 
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the resident would not want a referral to be made. In the event that these conditions are met and the 
abuse, neglect or exploitation has been personally witnessed by the state ombudsman or an ombuds- 
man, the state ombudsman or the ombudsman shall make the report and the disclosure directly to 
the long-term care facility, law enforcement or the entities set forth in Subsection B of this section. 


B. The following state agencies or boards shall Sager on ge gant to any'complaint re- 


ferred to them by the office: : 


(1) the facilities management division of the yenibeah services dévattmen® 


(2) licensing and certification; 

(3) adult protective services; 

(4) the New Mexico medical board; 
(5) the board of nursing; 


(6) the board of nursing home administrators: 


(7) the board of pharmacy; 


(8) , the office of the attorney general; and 


(9), the medical assistance division of the human services department. 

C. Any state agency or board that responds to a complaint. against a long-term care facility or 
licensed individual that was referred to the agency by the office shall forward to the office copies 
of related inspection reports and plans of correction and notice of any citations or sanctions levied 
against the long-term care facility or the licensed individual. 


History: Laws 1989, ch. 208, § 9; 1997, ch. 257, § 5; 
2017, ch.81,§3. © 

The 2017 amendment, effective June 16, 2017, clari- 
fied the language outlining the duties of ombudsman to 
report suspected or witnessed abuse, neglect or exploita- 
tion of a resident of a long-term care facility, established 


limitations on referral in cases of abuse, neglect or exploi-., 


tation of a person residing in a long-term care facility, and 
added a division of the general services department and of 
the human services department as well as the office of the 
attorney general to the list of agencies tasked with acting 
on complaints filed by the office of the state long-term care 
ombudsman; in Subsection A, after "When", added "abuse, 
neglect or exploitation of a resident of a long-term care 
facility is witnessed or suspected, the state ombudsman or 
an ombudsman shall personally discuss the matter. with 
the resident, or, if the resident is unable to communicate 
informed consent, the resident's surrogate decision-maker, 


if applicable, and:", and added Paragraphs A(1) through 
A(3); in Subsection B, added a new Paragraph ‘B(1), re- 
designated former Paragraph B(1) as Paragraph B(2), 
deleted former Paragraph B(2), added Paragraph B(3), in 


Paragraph B(4), after "New Mexico", added "medical", and 


after "board", deleted "of medical examiners", at the end 
of Paragraph B(6), deleted "or", in Paragraph B(7), after 
"pharmacy", deleted "The office shall coordinate its efforts 
with those of any state agency or board to which it makes 
investigation referrals", and added Paragraphs B(8) and 
B(9); and in Subsection C, after "agency or board", de- 
leted "which" and added "that", after "plans of correction", 
added "and", and after "any citations", deleted "and" and 
added "or". 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "children, youth and families" for "human services" 
in Paragraph B(2) and deleted "state" preceding "board" 
in Paragraph B(5). 


28-17-10, Facility posting of ombudsman information. 


Every long-term care facility shall post in a conspicuous location a notice of the name, address 
and phone number of the office. The name and phone number of the nearest designated program 
and that of the ombudsman assigned to that long-term care facility shall be posted, where appli- 
cable. A brief description of the services provided by the office and the designated program shall be 
included in the notice. The form of the notice shall be approved by the office. 


History: Laws 1989, ch. 208, § 10. 


28-17- 1. Avobss to agency records. 


Upon request, the office shall have access to records of any state or local rer cerca agency, 
including copies of all licensing and certification records relating to.long-term: care facilities as 
necessary to carry out its responsibilities under the Long-Term Care Ombudsman Act and which 
records are available to the patient, resident or client, except for records and information unavail- 
able pursuant to Section 7-1-8 NMSA 1978. 


The 1997 amendment, effective July iq, 1997 : rewrote 


History: Laws 1989, ch. 208, § 11; 1997, ch. 257, § 6. 
the section, 
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28-17-12. Access to long-term care facilities. 


Representatives of the office shall have immediate access to any patient, resident or client for 
the purpose of effectively carrying out the provisions of the Long-Term Care Ombudsman Act. 


History: Laws 1989, ch. 208, § 12. 


28-17-13. Access to records of patients, residents or clients. 


A. In order for the office to carry out its responsibilities, including conducting investigations, un- 
der the Long-Term Care Ombudsman Act, the office shall have full and immediate access to readily 
available medical, personal, financial and other nonmedical records, which include administrative 
records, policies, procedures or documents that concern, involve or pertain to a resident's diet, com- 
fort, health, safety or welfare, but do not include internal quality assurance and risk management 
reports, of a patient, resident or client of a long-term care facility that are retained by the facility or 
the facility's parent corporation or owner. If the records are not readily available, they are to be pro- 
vided to the office within twenty-four hours of the request. If the patient, resident or client: 

(1) has the ability to consent in writing, access may only be obtained by the written con- 
sent of the patient, resident or client; 

(2) is unable to consent in writing, oral consent may be given; 

(3) has a legally appointed surrogate decision-maker authorized to approve review of re- 
cords, the office shall obtain the permission of the surrogate decision-maker for review of the re- 
cords, unless any of the following apply: 

(a) the existence of the surrogate decision-maker is unknown to the office or the facility; 

(b) the surrogate decision-maker cannot be reached within five working days; 

(c) access to the records is necessary to investigate or evaluate a complaint; or 

(d) the surrogate decision-maker refuses to give the permission and a representative 
of the office has reasonable cause to believe that the surrogate decision-maker is not following the 
wishes of the resident; and 

(4) is unable to express written or oral consent and there is no surrogate decision-maker 
or the notification of the surrogate decision-maker is not applicable for reasons set forth in Para- 
graph (3) of this subsection or the patient, resident or client is deceased, inspection of records may 
be made by employees of the office, ombudsman coordinators and by ombudsmen approved by the 
ombudsman coordinator or the state ombudsman. 

B. Copies of records may be reproduced by the office. If investigation of records is sought pur- 
suant to this section, the ombudsman shall upon request produce a statement signed by the om- 
budsman coordinator or state ombudsman authorizing the ombudsman to review the records. Fa- 
cilities providing copies of records pursuant to this section may charge the office for the actual 
copying cost for each page copied. 

C. Upon request by the office, a long-term care facility shall provide to the office the name, ad- 
dress and telephone number of the guardian, conservator, attorney-in-fact, legal representative or 
next-of-kin of any patient, resident or client and a copy of any document granting legal decision- 
making power over a resident. 

D, The long-term care facility and personnel who disclose records pursuant to this section shall 
not be liable for the disclosure. 

E. In order to carry out its responsibilities as a health oversight agency, the office shall estab- 
lish procedures to protect the confidentiality of records obtained pursuant to this section and in ac- 
cordance with the federal Health Insurance Portability and Accountability Act of 1996 regulations. 


History: Laws 1989, ch. 208, § 13; 1997, ch. 257, § 7; residents of long-term care facilities orally consent to re- 
20038, ch. 109, § 1; 2017, ch. 81, § 4. lease of medical, personal, financial and other nonmedi- 

Cross references, — For the federal Health Insurance cal records for office of the state long-term care ombuds- 
Portability and Accountability Act of 1996, see 42 U.S.C. man investigations; in Subsection A, Paragraph A(2), 
300gg et seq. after “consent may be given", deleted "in the presence of a 

The 2017 amendment, effective June 16, 2017, re- third party as witness", and changed "decision maker" to 
moved the requirement for third-party witnessing when "decision-maker" throughout the paragraph. 
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The 2003 amendment, effective June 20, 2003, rewrote... 


Subsection A; inserted "or evaluate" in Subparagraph A(3) 
(c); added the Subparagraph A(3)(d) designation; in Subsec- 
tion E, added "Tn order to carry out its responsibilities as a 
health oversight agency, the" at the beginning, and added 
"and in accordance with the federal Health Insurance Porta- 
bility and Accountability Act of 1996 regulations" at the end. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "surrogate decision maker" for "guardian or conser- 
vator" and "guardianship or conservatorship" throughout 


HUMAN RIGHTS 


28-17-15 


the section; substituted "residents" for "resident" in. the 
section heading; substituted "has a legally appointed 
surrogate decision maker authorized" for "is under New 
Mexico guardianship or conservatorship that provides the 
guardian or conservator with the authority" in Paragraph 
A(3); added Subparagraph A(3)(c); inserted "of records" 
near the beginning of Subsection B; and added the lan- 
guage beginning "and a copy" at the end of Subsection C. 


28-17-14. Confidentiality of information. 


A. The files and records of the office may be disclosed only for purposes of fulfilling the duties 
of the office pursuant to Subsection C of Section 28-17-4 NMSA 1978 at the discretion of the state 
ombudsman or the state ombudsman's designee. All state ombudsman files and records pertaining 
to clients, patients and residents are confidential and not subject to the provisions of the Inspec- 
tion of Public Records Act [Chapter 14, Article 3 NMSA 1978]. The state ombudsman shall not dis- 


close the identity of any complainant, resident, client or patient about whom the office maintains 


files or records unless: 


(1) the complainant, resident, client or patient or the legal representative of that person 


consents in writing to the disclosure; 


(2) the complainant, resident, client or patient gives oral consent that is documented i im- 
mediately in writing by a represéntative of the office; 


(3) disclosure is necessary for the provision of ombudsman services to the patient, resident 


or client and the patient, resident or client is unable to express written or oral consent; or 


(4) disclosure is ordered by the court. 


B. The director shall have access to the records and files of the office to verify the effectiveness 
and quality of the program where the’identity of any complainant, witness, patient, resident or 


client is not disclosed. 


History: Laws 1989, ch. 208, § 14; 1997, ch. 257, § 8; 


2003, ch. 109, § 2. 

The 2008 amendment, affective June 20, 2003, in dap 
section A, deleted "of the ombudsman" preceding " pursu- 
ant to Subsection C", substituted "the state ombudsman's 
designee" for "person designated by him" following "state 
ombudsman or", inserted the second sentence, substituted 
"resident, client or patient" for "or resident" following "of 


"resident, client or patient" for "or resident" near the be- 
ginning of Paragraph A(2); and deleted "ombudsman" fol- 


lowing "and quality of the" in Subsection B, cis 


The 1997 amendment, effective July 1, 1997, rewrote 
Subsection A; deleted former Subsection B relating ‘to ac- 
cess of complainants, witnesses, patients, residents or cli- 
ents to records and files; and redesignated former Subsec- 
tion C as Subsection B. 


any complainant”; rewrote Paragraph A(1); substituted 


28-17-15. Conflict of interest. 


The agency shall ensure that: 

A. no individual or a member of the immediate family of an individual involved in the designa- 
tion of the ombudsman or the designation of a regional or local ombudsman i is subject to a conflict 
of interest; 

B. no officer or employee of the office, ombudsman coordinator or representative, or a member 
of their immediate family, is subject to a conflict of interest; and 

C. any ombudsman: 

(1) does not have a direct involvement in the licensing or certification of a long-term care 
facility or of a provider of a long-term care service; 

(2) does not have an ownership or investment interest, represented by rattis debt or other 
financial relationship, i in a long-term care facility or a long-term care service; 

(3) is not employed by, or participating in the management of, a long-term care facility; 
and 

(4) does not receive, or have, the right to receive, directly or indirectly, remuneration in 
cash or in kind es aa a compensation arrangement with an owner or operator of a long-term care 
facility. 
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History: Laws 1989, ch. 208, § 15; 1997, ch. 257,89. © The 1997 amendment, effective July 1, 1997, rewrote 
the section to such an extent that a detailed comparison 
would be impracticable. 


28-17-16. Representatives of the office. 


Any regional or local ombudsman program designated by the office or any individual certified 
by the office, whether an employee or an unpaid volunteer, shall be treated as a representative of 
the office. ) 


History: Laws 1989, ch. 208, § 16. 


28-17-17. Immunity from liability. » 


No representative of the office shall be liable under state law for the good faith performance of 
official duties pursuant to the Long-Term Care Ombudsman Act. 


History: Laws 1989, ch. 208, § 17. 


28-17-18. Availability of legal counsel. 


The agency shall ensure that: 
A. ' adequate legal counsel is available and is able, without conflict ofinterest, to: _ . 
(1) _ provide advice and consultation needed to protect the health, safety, welfare and rights 
to residents; and 
(2) assist the ombudsman and representatives of the office in the performance of the of- 
ficial duties of the ombudsman and representatives; 

B. representation is provided to any representative of the office against whom suit or other le- 
gal action is brought or threatened to be brought in connection with the performance of the official 
duties of the ombudsman or such a representative; and 

C. the office pursues administrative, legal and other appropriate remedies on behalf of resi- 
dents. 


History: Laws 1989, ch. 208, § 18; 1997, ch. 257, § 10. The 1997 amendment, effective July 1, 1997, rewrote 
; the section. 


28-17-19. Interference with the office and retaliation prohibited; 
penalty; civil; appeal. 


A. No person shall willfully interfere with the lawful actions of the office, including the request 
for immediate entry into a long-term care facility. 

B. No person shall institute discriminatory, disciplinary or retaliatory action against any resi- 
dent, employee or other person for filing a complaint, providing information to or otherwise coop- 
erating with a representative of the office. 

C., Any person who violates Subsection A of this section shall be subject to a civil penalty of 
up to five thousand dollars ($5,000) per occurrence, Any person who violates Subsection B of this 
section shall be subject to a civil penalty of up to ten thousand dollars ($10,000) per occurrence. 
The agency may assess and collect the penalty after notice and an opportunity for. hearing, before 
a hearing officer designated by the agency to hear the matter, upon a determination that a person 
willfully interfered with the office or discriminated, disciplined or retaliated against an individual 
who communicated or disclosed information to the office in good faith pursuant to Subsection A or 
B of this section. The hearing officer has the power to administer oaths on request of any party and 
issue subpoenas and subpoenas duces tecum, However, if the violation is against a person covered 
by the Personnel Act [Chapter 10, Article 9 NMSA 1978], the office shall refer the matter to the 
agency employing the person for disciplinary action. 
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D. Any party may appeal to the district court pursuant to the provisions of Section 39-3-1.1 


NMSA 1978. 


History: Laws 1989, ch. 208, § 19; 1997, ch. 257, § 11; 
1998, ch. 55, § 39; 1999, ch. 265, § 41. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Subsection A or B" for "Subsections A and B" in 
the third sentence of Subsection C and substituted "Sec- 
tion 39-3-1.1" for "Section 12-8A-1" in Subsection D, 

The 1998 amendment, effective September 1, 1998, in 
the section heading, inserted "; appeal"; in Subsection B, 
substituted "a" for "any"; and rewrote Subsection D, 


The 1997 amendment, effective July 1, 1997, rewrote 
Subsection B and, in Subsection C, substituted "five thou- 
sand dollars ($5,000)" and "ten thousand dollars ($10,000)" 
for "two thousand five hundred dollars ($2,500)" and "five 
thousand dollars ($5,000)", respectively, and made stylis- 
tic changes. 


ARTICLE 18 
Education of the Handicapped (Repealed.) 


(Repealed by Laws 2019, ch. 48, § 37.) 


28-18-1. Repealed. 
Repeals, — Laws 2019, ch. 48, § 37 repealed 28-18-1 


NMSA 1978, as enacted by Laws 1990, ch. 4, § 1, relat- 
ing to department designation, authorization, payment 


28-18-2. Repealed. 
Repeals. — Laws 2019, ch. 48, § 37 repealed 28-18-2 


system effective, effective July 1, 2020. For provisions 
of former section, see the 2019 NMSA 1978 on NMOne 
Source.com. 


~ of former section, see the 2019 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1990, ch. 4, § 2, relating Source,com. 
to custodian of funds, effective July 1, 2020. For provisions 


Martin Luther King, Jr. Commission 


Sec. 

28-19-1. Martin Luther King, Jr. commission; created; 
defined; members; terms; compensation. 

28-19-2, Martin Luther King, Jr, fund; created. 


Sec. 
28-19-3, Duties of the commission. 
28-19-4.. Commission report. 


28-19-1. Martin Luther King, Jr. commission; created; defined; 
members; terms; compensation. 


A. The"Martin Luther King, Jr. commission" is created. The purpose of the commission is to develop, 
promote, coordinate and review statewide plans and activities for the annual commemoration and cel- 
ebration of the birthday of Martin Luther King, Jr. in accordance with Section 12-5-2 NMSA 1978. 

B. As used in Sections 1 through 4 of this act [28-19-1 to 28-19-4 NMSA 1978], “commission” 


means the Martin Luther King, Jr. commission. 


C. The commission shall be comprised of thirteen members as follows: 
(1) four members appointed by the governor; 
(2) one member appointed by the president pro tempore of the senate; 
(3) one member appointed by the minority leader of the senate; 
(4) one member appointed by the speaker of the house of representatives; 
(5) one member appointed by the minority leader of the house of representatives; 


(6) the state treasurer or his designee; 
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(7) .the secretary of state or his designee; 

(8) anative American Sypaiotes by the New Mexico office of Indian affairs [Indian affairs 
department]; 

(9) the director of the human moa division of the labor department or his designee; and 

(10) the chairman of the New Mexico state corporation commission [public 2 
commission] or his designee. 

D. Members of the commission shall be appointed initially for terms as follows: seven mem- 
bers shall be appointed for terms of two years and six members shall be appointed for terms of 
four years. The initial terms shall be selected by random drawing. After the expiration of the 
initial terms, all members shall be appointed for four-year terms. The initial commission shall 
be appointed within forty-five days of the effective date of this act. Vacancies resulting from the 
death or resignation of a member shall be filled by appointment by the commission chairman for 
the unexpired portion of the term of the member creating the vacancy. In filling any vacancy, the 
commission chairman may accept recommendations from the person who originally appointed the 
member creating the vacancy. 

EK. The members of the commission shall receive no compensation for their service. 

F. The members of the commission shall select a chairman from among the members of the 
commission. . 

G. The commission shall appoint an executive director to coordinate all activities on the com- 
mission's behalf. 


History: Laws 1991, ch. 252, § 1. Laws 2004, ch. 24, § 17 provided that statutory refer- 
Bracketed material. — The bracketed material was ences to the New Mexico office of Indian affairs be changed 
inserted by the compiler and is not part of the law. to the Indian affairs department pursuant to an executive 
Laws 1998, ch. 108, § 80 provided that references to the order issued in accordance with Laws 2003, Chapter 403. 


state corporation commission be construed as references 
to the public regulation commission. 


28-19-2. Martin Luther King, Jr. fund; created. 


A. There is created within the state treasury for the commission a fund that shall be desig- 
nated as the "Martin Luther King, Jr. fund" that shall consist of appropriations, endowments and 
bequests. 

B. Money from the fund shall be disbursed upon warrant of the secretary of finance and ad- 
ministration pursuant to vouchers submitted by the executive director of the commission for the 
purpose of carrying out the provisions of this act [28-19-1 to 28-19-4 NMSA 1978]. 


History: Laws 1991, ch, 252, § 2. 


28-19-38. Duties of the commission. 


The duties and powers of the commission shall include, but not be limited to, the following: 

A. to develop a plan for the commemoration and ates enisa of the official legal holiday honor- 
ing Martin Luther King, Jr; 

B. to develop and submit to the governor and the TaaeT Re recommendations for specific com- 
memorative activities to be undertaken by the state for the Martin Luther King, Jr. holiday; 

C. to coordinate state plans and activities with federal plans and activities for the commemo- 
ration and celebration of Martin Luther King, Jr.'s birthday; 

D. to develop, with other agencies of the state, an interpretive program that explores the historical, 
social, political and cultural themes associated with the life and works of Martin Luther King, Jr.; 

E. to develop and acquire interpretive materials and publications on the significance of Martin 
Luther King, Jr.'s work and develop a commemorative program for state employees, school chil- 
dren and the general public; 

F. to create a process to facilitate the implementation of the master plan project and other rec- 
ommendations made by the commission; 
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G, to prepare and provide to the general public advice, assistance and information on the Mar- 
tin Luther King, Jr. holiday activities recommended by the commission; 

H. to submit other studies, reports and recommendations to the governor and the legislature 
as are necessary with respect to activities for the continued commemoration and celebration of 
Martin Luther King, Jr.; and 

I, to accept endowments and bequests for the Martin Luther King Jr. fund. 


History: Laws 1901, ch, 252, § 3. 


28-19-4, Commission report. 


The commission shall make an initial report to the governor and the legislature of its findings, 
conclusions, proposals and recommendations for the observance of the Martin Luther King, Jr. 
holiday within ninety days of the effective date of this act. The commission shall submit an annual 
report of its activities to the legislature no later than December 1 of each year. The first annual 
report shall be submitted no later than December 1, 1989. 


History: Laws 1991, ch. 252, § 4. Compiler's notes. — The phrase "effective date of this 
act" means April 4, 1991, the effective date of Laws 1991, 
Chapter 252. 
‘Nursing Mothers 
Sec, Sec, 
28-20-1, Right to breastfeed. 28-20-2. Use of a breast pump in the workplace. 


28-20-1. [Right to breastfeed. | 


A mother may breastfeed her child in any location, public or private, where the mother is other- 
wise authorized to be present. . 


History: Laws 1999, ch. 117, § 1. Effective dates. — Laws 1999, ch. 117 contained no 
Cross references, — For indecent exposure, see e 30-9- effective date provision, but, pursuant to N.M. Const., art. 
14 NMSA 1978, ; IV, § 23, was effective on June 18, 1999, 90 days after ad- 


journment of the legislature, 


28-20-2. Use of a breast pump in the workplace. 


A. In order to foster the ability of a nursing mother who is an employee to use a breast pump in 
the workplace, an employer, including the state and.its political subdivisions, shall provide: 
(1) aspace for using the breast pump that is: 
(a). clean and private; 
(b) near the employee's workspace; and 
(c) not a bathroom; and ) 
(2) flexible break times. 
B. . An employer shall not, be liable for: 
(1),.: storage or refrigeration.of breast milk; 
(2) payment for a nursing mother's break time in addition to established Se breaks: or 
_ (3)... payment of overtime while a nursing mother is using a breast pump. 


History: Laws 2007, ch, 18, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 18, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N. M. Const., art. ; 
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28-21-1 


AFRICAN AMERICAN AFFAIRS 


28-21-2 


ARTICLE 21 


African American Affairs 


Sec. 
28-21-1. Short title. 
28-21-2. Definitions. 


28-21-1. Short title. 


Sec. 
28-21-3. Office created; powers and duties. 
28-21-4, Fund created; administration. 


This act [28-21-1 to 28-21-4 NMSA 1978] may be cited as the "African American Affairs Act". 


History: Laws 1999, ch. 163, § 1. 

Effective dates. — Laws 1999, ch. 163, § 5, made the 
African American Affairs Act effective July 1, 2000. 

Temporary provisions. — Laws 2020 (ist S.S.), ch. 1, 
§ 1, effective June 26, 2020, provided: 

A. The "New Mexico civil rights commission" is cre- 
ated and shall function from the date of its appointment 
until March 31, 2021. 

B, The New Mexico civil rights commission consists of 
nine members, no more than five of which shall be from 
the same political party, appointed as follows: 

(1) the governor shall appoint three members; 

(2) the New Mexico legislative council shall appoint 
six members; and 

(3) the appointing authorities shall make every effort 
to ensure economic, geographic, gender, cultural and ra- 
cial diversity among the appointed members as well as at 
least one member experienced in law enforcement. 

C. The commission shall elect a chair and may elect 
such officers as it deems necessary to carry out its du- 
ties. 

D. Two absences from meetings of the commission 
constitutes grounds for removal of a member of the com- 
mission. Upon the request of the chair of the commis- 
sion, the appointing authority shall replace the member 
who has failed to attend two meetings of the commis- 
sion. 

EK. A majority of the members appointed constitutes a 
quorum for the transaction of business. The support of a 
majority of the members appointed is required for adop- 
tion of any action by the commission. 

-F. The members of the commission shall review poli- 
cies and develop policy proposals for laws for the cre- 
ation of a civil right of action for the deprivation, by a 
public body or a person acting on behalf of or under the 
authority of a public body, of any right, privilege or im- 
munity secured by the constitution of New Mexico. The 
commission shall consider whether such right of action 
shall provide for monetary damages, including punitive 
damages, and other equitable relief, including injunctive 
relief. The commission shall consider whether attorney 
fees shall be mandated for a prevailing plaintiff, the 


28-21-2. Definitions. 


As used in the African American Affairs Act: 
A. 
B. 


History: Laws 1999, ch. 163, § 2. 
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statute of limitations for the right of action and indemni- 
fication of employees of a public body in cases involving 
the right of action. 

_ G, The commission shall review the use of qualified 
immunity as a defense to liability by an employee of a 
public body for a claim that would be brought either un- 
der 42 U.S.C. Section 1983 or pursuant to the right of ac- 
tion considered by the commission in Subsection F of this 
section. 

H. The commission shall review and assess the need 
for and costs of additional insurance policies for public. 
employees and public bodies, or for persons acting on be- 
half of or under the authority of public bodies, if the poli- 
cies or laws proposed pursuant to Subsections F and G of 
this section ‘are adopted. 

I, The commission shall submit a report of its find- 
ings, including specific recommendations and proposed 
legislation, to the governor, the New Mexico legislative 
council and the appropriate legislative interim commit- 
tee dealing with courts, corrections and. justice by No- 
vember 15, 2020. 

J. The commission may hire or contract for appropri- 
ate staff. Staff shall assist the commission as directed by 
the chair, including conducting interviews with parties 
that wish to express their views to the commission and 
synthesizing this information for the commission. The 
commission may request assistance from the legislative 
council service and the risk management division of the 
general services department, 

K. Members of the commission are entitled to com- 
pensation pursuant to the provisions of the Per Diem 
and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and 
shall receive no other perquisite, compensation or al- 
lowance. 

L. As used in this section, "public body" means the ex- 
ecutive, legislative and judicial branches of state and local 
governments and all advisory boards, commissions, com- 
mittees, agencies or entities created by the constitution 
of New Mexico or any branch of government that receives 
public funding, including political subdivisions, special 
taxing districts, school districts and institutions of higher 
education, 


"fund" means the office on African American affairs fund; eieh 
"office" means the office on African American affairs. 


Effective dates. — Laws 1999, ch. 163, § 5, made the 
African American Affairs Act effective July 1, 2000. 
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28-21-38. Office created; powers and duties. 


A. The "office on African American affairs" is created and attached administratively to the hu- 
man services department. 

B. The governor shall appoint a director, who shall work at the pleasure of the governor. The 
director shall employ other necessary employees, who shall be subject to the provisions of the Per- 
sonnel Act [Chapter 10, Article 9 NMSA 1978]. 

C. The office, in cooperation with the Martin Luther King, Jr. commission, shall: 

(1) study issues important to African Americans, including history and culture; education, 
scholarships and other financial assistance for education and career development; economic and 
social problems and issues such as jobs, housing, discrimination, family support, youth idleness 
and crime; and health care, maternal and child health, teen pregnancy, access and other health 
issues; 

(2). secure recognition of African Americans' accomplishments and contributions to, New 
Mexico and the United States; 

(3) cooperate with and assist public and private entities dealing with issues important to 
African Americans; 

(4) direct the operations of the office; 

(5) where appropriate, conduct periodic conferences throughout the state to inform Afri- 
can Americans of the opportunities available to them through state and private sources, to encour- 
age them to share their history and culture with other New Mexicans and participate in the social 
and political processes of their communities and to learn from conference participants their needs 
and problems; and 

(6) otherwise act as anadvocate for African fuhaeioes citizens of New Mexico. 

D. Additionally, the office shall:' 

(1) act.as a clearinghouse for information important to the African American commu- 
nity; o 
(2) function as the coordinating office for all services and activities of state agencies and 
programs pertaining to African Americans; 

(3) encourage funding and implementation of training programs and other: opportunities 
for African Americans; 

- (4) promote and develop programs about community resources designed to meet the needs 
of African Americans; 

(5) prepare and submit ‘a budget for the office; and 

(6) publish an annual report on the activities and services of the RinIGe: 

EK. The office may: 

(1) adopt and promulgate rules in accordance with the State Rules Act [Chapter 14, Br 
ticle 4 NMSA 1978] to carry out the duties of the office; 

(2) accept gifts, grants, donations, bequests and’ devises from any source to be used. to 
carry out its duties; and 

(3) enter into contracts. 


History: Laws 1999, ch. 163, § 3. C.° The office on African American affairs shall design 


Effective dates. — Laws 1999, ch. 163, § 5, made ihe and implement a culturally competent tool for providing 
African American Affairs Act effective July ‘H 2000. health care education and outreach to pregnant African 

Temporary provisions. — Laws 2014, ch. 68, § 1, ef- American women living in Bernalillo county. Women par- 
fective May 21, 2014, provided: ticipating in the pilot program shall be offered solutions 

A. By July 1, 2014, the director of the office on Afri- for enhancing their health during pregnancy and reduc- 
can American affairs shall create and implement a one- ing the risk of infant mortality. 
year pilot program in Bernalillo county. The pilot program D, The office on African American affairs shall estab- 
shall seek to reduce infant mortality and enhance mater- lish benchmarks for the pilot program. It shall collect and 
nal health among African American residents. analyze qualitative data about the pilot program's out- 

B. The office on African American affairs shall partner comes and compare these outcomes to the benchmarks; 
with competent direct service providers to employ and E. By November 1, 2015, the director of the office on 
track implementation of a prenatal health care model African American affairs shall report the findings and rec- 
known as "centering" among pregnant African American ommendations arising from the pilot program to the gov- 
women that has been proven nationally to reduce infant ernor, the secretary of health and the legislative health 
mortality and premature birth rates, and human services committee. 
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28-21-4. Fund created; administration. 


The "office on African American affairs fund" is created in the state treasury. The fund shall con- 
sist of gifts, grants, donations and bequests. Money in the fund at the end of any fiscal year shall 
not revert. The fund shall be administered. by the office, and disbursements from the fund shall 
be made on warrant drawn by the secretary of finance and administration pursuant to vouchers 
signed by the director of the office or his authorized representative. 


History: Laws 1999, ch. 163, § 4. Effective dates, — Laws 1999, ch. 163, § 5; made the 
African American Affairs Act effective July 1, 2000. 


ARTICLE 22 


Religious Freedom Restoration 


Sec, ° he Sec. 


28-22-1. Short title. 28-22-4, Private remedies. 


28-22-2. Definitions. 28-22-5, Construction of act. 
28-22-3. Religious freedom protected; exceptions. 


28-22-1. Short title. 


Sections 1 through 5 [28-22-1 to 28-22-5 NMSA 1978] of this act may be cited as the "New Mex- 
ico Religious Freedom Restoration Act". 


History: Laws 2000 (2nd S.S.), ch. 17, §'1. Elane Photography, LLC v. Willock, 2013-NMSC-040, aff'g 

Effective dates. — Laws 2000 (2nd §.S.), ch. 17 con- 2012-NMCA-086, 284 P.3d 428. 
tained no effective date provision, but, pursuant to N.M. The New Mexico Religious Freedom Restora- 
Const., art. IV, § 23, was effective July 3, 2000, 90 days tion Act, Section 28-22-1 NMSA 1978 et ‘seq. ap- 
after the adjournment of the legislature. plies. only in cases that involve a governmental 
agency as a adverse party. Elane Photography, LLC 
ANNOTATIONS v. Willock, 2012-NMCA-086, 284 P.3d 428, cert. granted, 

The New Mexico Religious Freedom Restoration 2012-NMCERT-008. 

Act does not apply to actions between private par- The act does not apply in cases that involve non- 
ties. — Where plaintiff offered wedding photography governmental parties. — Where defendant filed a dis- 
services to the general public; plaintiffs business was crimination claim with the human rights commission 
a public accommodation under the Human Rights Act, alleging that plaintiff violated the Human Rights Act, 
Section 28-1:1 NMSA 1978 et seq.; plaintiff refused to Section 28-1-1 NMSA 1978 et seq,, by refusing oF religious 
photograph a same-sex commitment ceremony between and moral grounds to photograph defendant's commit- 
defendant and dgfendant's partner on religious grounds, ment ceremony with defendant's same-sex partner; and 
defendant filed a discrimination complaint against plain- plaintiff claimed that the act violated plaintiff's freedom 
tiff with the human rights commission; and the human of religion because the act forced plaintiff to photogr aph 
rights commission determined that plaintiff had violated same-sex marriages in violation of plaintiff's owner's re- 
the act by discriminating against defendant on the basis of ligious belief that marriage is the union of one man and 
defendant's sexual orientation, the New Mexico Religious one woman, the New Mexico Religious Freedom Restora- 
Freedom Restoration Act, Section 28-22-1 NMSA 1978 tion Act, Section 28-22-1 NMSA 1978 et seq,, did not apply 
et seq., did not apply to the enforcement of the Human to Ne meng between plain ae? te eae perc 
Rights Act by the commission, because the commission NEIUNEr PATLY Was of POVETTMENUA AECNCY, ie F MOLOe ” 
acted as an administrative tribunal, not as a party to the raphy, LLC v, Willock, 2012-NMCA-086, 284 P.3d 428, 


suit between plaintiff and defendant as private parties. cert. granted, 2012-NMCERT-008. 


28-22-2. Definitions. 


As used in the New Mexico Religious Freedom Restoration Act: 

A. "free exercise of religion" means an act or a refusal to act that is substantially motivated by 
religious belief; and 

B. "government agency" means the state or any of its political subdivisions, institutions, de- 
partments, agencies, commissions, committees, boards, councils, bureaus or authorities. 
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History: Laws 2000 (2nd §.S.), ch. 17, § 2. Const., art. IV, § 23, was effective July 8, 2000, 90 days 
Effective dates. — Laws 2000 (2nd S.S.), ch. 17 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


28-22-3. Religious freedom protected; exceptions. 


A government agency shall not restrict-a person's free exercise of religion ala 

A. the restriction is in the form of a rule of general applicability and does not directly sage 
nate against religion or among religions; and 

B. the application of the restriction to the person is essential to further a parma fete govern- 
mental interest and is the least restrictive means of furthering that compelling governmental 
interest. 


History: Laws 2000 (2nd §.S.), ch. 17, § 3. . that because defendant believed that touching the chil- 
Effective dates. — Laws 2000 (2nd S.S.), ch. 17 con- dren was a religious act, defendant was not guilty of 
tained no effective date provision, but, pursuant to N.M. committing a crime and that the criminal sexual contact 
Const., art. IV, § 23, was effective July 3, 2000, 90 days of a minor statute, Section 30-9-13 NMSA 1978 and the 
after the adjournment of the legislature. contributing to the delinquency of a minor statute, Sec- 


tion 80-6-3 NMSA 1978, violate the Religious Freedom 


ANNOTATIONS Restoration Act, because the statutes are laws of general 

The criminal sexual contact of a minor and con- applicability that do not directly discriminate against or 
tributing to the delinquency of a minor statutes among religions, the protection of minors from sexual 
do not violate the Religious Freedom Restoration abuse and delinquency is a compelling governmental in- 
Act. — Where defendant, who was the spiritual leader terest, and the statutes are the least restrictive means 
of a religious group that lived together, was convicted of of achieving the government's goal of protecting minors 


criminal sexual contact of a minor and of contributing to from sexual abuse and delinquency, the statutes do not 
the delinquency of a minor based on unclothed experi- violate the act. State v. Bent, 2013-NMCA-108, cert. de- 


ences with two teenage children; and defendant claimed nied, 2013-NMCERT-012. 


28-22-4. Private remedies. ar 


A. A person whose free exercise of religion has been restricted by a violation of the New Mexico 
Religious Freedom Restoration Act may assert that violation as a claim or defense in a judicial 
proceeding and obtain appropriate relief against a government agency, including: 

(1) injunctive or declaratory relief against a government agency that violates or proposes 
to violate the provisions of the New Mexico Religious Freedom Restoration Act; and 

(2) damages pursuant to the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978], rea- 
sonable attorney fees and costs. 

B. Immunity from liability of the government agency and its employees is waived for an action 
brought pursuant to this section. ; 

* 


History: Laws 2000 (2nd S.S.), ch. 17, § 4. Const.,; art. IV, § 23, was effective July 3, 2000, 90 oatR 
Effective dates. — Laws 2000 (2nd §.S.), ch. 17 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


28-22-5. Construction of act. 


Nothing in the New Mexico Religious Freedom Restoration Act authorizes a government 
agency to burden a person's free exercise of religion. The protection of the free exercise of reli- 
gion granted in that act is in addition to the protections granted by federal law and the state 
and federal constitutions. The New Mexico Religious Freedom Restoration Act does not affect 
the grant of benefits or tax exemptions to religious organizations nor does it impair any other 
exemptions granted by law. 


History: Laws 2000 (2nd §.S.), ch. 17, § 5. Const., art. IV, § 23, was effective July 3, 2000, 90 days 
Effective dates. — Laws 2000 (2nd S.S.), ch. 17 con- after the adjournment of the legislature. ~ 
tained no effective date provision, but, pursuant to N.M. ; 
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28-23-1 FAIR PAY FOR WOMEN 28-23-3 
Fair Pay for Women 
Sec. Sec. 
28-23-1. Short title. 28-23-4. Grievance procedure. 
28-23-2, Definitions. _ 28-23-5. Retaliation prohibited. 
28-23-3. Prohibition on paying employees less for same 28-23-6, Enforcement; penalties; remedies. 
work, 


28-23-1. Short title. 


This act [28-23-1 to 28-23-6 NMSA 1978] may be cited as the "Fair Pay for Women Act". 


History: Laws 2013, ch. 12, § 1. 

Effective dates. — Laws 2013, ch. 12 bbnitéined no ef- 
fective date provision, but, pursuant to\N.M. Const., art. 
IV, § 23, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS 


Fair Pay for Women Act inapplicable on federal 
enclave. — Congress has exclusive authority over federal 


28-23-2. Definitions. 
As used in the Fal Pay for Women Act: 


enclaves, and therefore‘ plaintiffs' claims were’ barred by 
the federal enclave doctrine, where plaintiffs, employees 
of Sandia corporation (Sandia labs) located on Kirtland air 
force base, brought state-law employment discrimination 
claims against Sandia labs, a federally funded research 
and development contractor operating under contract for 
the department of energy. Kennicott v. Sandia Corp., 314 
F.\Supp.3d 1142 (D.N.M, 2018) 


A. "commission" means the human rights commission; : 
B. "director" means the chief of the human rights bureau of the labor Paitin division of the 


workforce solutions department; 


C. “employ” means suffer or permit to work; 


D. "employee" means any individual employed by an employer; 
E. "employer" means a person employing four or more employees and any person acting for an 


employer; 


F. "unpaid wage" means the difference between the wages paid to the employee and the wages 
that would have been paid to the employee had the discrimination not occurred; and 

G. "wage" means compensation for performance of services by an employee for an employer 
whether paid by the employer or another person, including cash value of all compensation paid in 


any medium other than cash. 


History: Laws 2013, ch. 12, § 2. 

Effective dates. — Laws 2018, ch. 12 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS 


The state of New Mexico is an employer subject to 
claims brought under the Fair Pay for Women Act. 
— The state, an entity capable of suing and being sued, 
is a legal entity that falls within the definition of “per- 
son” and thus is subject to suit for violating the terms of 
the Fair Pay for Women Act. Wolinsky v. N.M. Corrections 
Dep't, 2018-NMCA-071, cert. denied. 


State employee's right to pursue wage discrimina- 
tion claims. — Where plaintiff sued her employer, the New 
Mexico corrections department, for sex-based pay discrimi- 
nation in violation of the Fair Pay for Women Act (FPWA), 
alleging that her salary was approximately $8,000 less than 
that of a male employee in the same position, the district 
court erred in dismissing plaintiffs case based on the con- 
clusion that defendant, a state agency, was not subject to 


* the FPWA, because the state, an entity capable of suing and 


being ‘sued, is a legal entity that falls within the definition 
of “person” and thus is subject to suit for violating the terms 
of the FPWA; the FPWA provides state employees the same 
right to pursue sex-based wage discrimination claims that 
persons employed by private employers possess. Wolinsky v. 
N.M, Corrections Dep't, 2018-NMCA-071, cert. denied. 


28-23-3. Prohibition on paying employees less for same work. 


A. No employer shall discriminate, within any establishment in which such employees are em- 
ployed, between employees on the basis of sex by paying wages to employees in the establishment 
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at a rate less than the rate that the employer pays wages to employees of the opposite sex in the 
establishment for equal work on jobs the performance of which requires equal skill, effort and re- 


sponsibility and that are performed under similar working conditions, except where the payment 


is made pursuant to a: 
(1) seniority system; 
(2) merit system; or 


(83) system that measures earnings by quantity or quality of production. 
B. An employer shall not reduce the wage of an employee to comply with this section. 
C. No agreement between an employer and an employee for a specific wage in violation of the 
Fair Pay for Women Act shall prevent the employee from raising a claim based ona violation of the 


Fair Pay for Women Act. 


History: Laws 20138, ch. 12, § 3. 

Effective dates. — Laws 2013, ch. 12 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 2018, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS 


Fair Pay for Women Act inapplicable on federal 
enclave. — Congress has exclusive authority over federal 
enclaves, and therefore plaintiffs' claims were barred by 
the federal enclave doctrine, where plaintiffs, employees 
of Sandia corporation (Sandia labs) located on Kirtland air 
force base, brought state-law employment discrimination 
claims against Sandia labs, a federally funded research 
and development contractor operating under contract for 
the department of energy. Kennicott v. Sandia Corp., 314 
F.Supp.3d 1142 (D.N.M, 2018) 

The state of New Mexico is an employer subject to 
claims brought under the Fair Pay for Women Act, 
— The state, an entity capable of suing and being sued, 


28-23-4. Grievance procedure. 


is a legal entity that falls within the definition of “per- 
son” and thus is subject to suit for violating the terms of 
the Fair Pay for Women Act. Wolinsky v. N.M. Corrections 
Dep't, 2018-NMCA-071, cert. denied. 

State employee's right to pursue wage discrimi- 
nation claims. — Where plaintiff sued her employer, 
the New Mexico corrections department, for sex-based 
pay discrimination in violation of the Fair Pay for Women 
Act (FPWA), alleging that her salary was approximately 
$8,000 less than that of a male employee in the same posi- 
tion, the district court erred in dismissing plaintiff's case 
based on the conclusion that defendant, a state agency, 
was not subject to the FPWA, because the state, an entity 
capable of suing and being sued, is a legal entity that falls 
within the definition of “person” and thus is subject to suit 
for violating the terms of the FPWA; the FPWA provides 
state employees the same right to pursue,sex-based wage 
discrimination claims. that persons employed by private 
employers possess. Wolinsky v. N.M. Corrections Dep't, 


» 2018-NMCA-071, cert. Sioa 


A. A person claiming to be aggrieved by an unlawful discriminatory practice in violation of the 


Fair Pay for Women Act may: 


(1) maintain an action to establish liability and recover damages and injunctive relief in 
any court of competent jurisdiction by any one or, more employees. on behalf.of the employee or 
employees or on behalf of other employees similarly situated; or 

(2) seek relief under the Human Rights Act [Chapter 28, Article 1 NMSA. 1978] pursuant 
to the process set out in Sections 28-1-10 through 28-1-13 NMSA 1978. 


B. The court in any action brought under this section shall, in addition to any judgment 
awarded to the plaintiff or plaintiffs, allow costs of the action and reasonable attorney fees to'be 
paid by the defendant. In any proceedings brought pursuant to the provisions of this section, the 
employee shall not be required to pay any filing fee or other court costs necessarily incurred in 
such proceedings. 

C; The court in any action brought under this section may order appropriate injunctive relief, 
including requiring an employer to post in the place of business a notice describing violations 
by the employer as found by the court or. a'copy of a cease and desist order BPPiPERIS. a the 
employer. 

D. An action arising under the Fair Pay for Women Act shall Ke brought no later ‘hay Wo 
years from the last date of the employee's employment. 

EK. A person claiming to be aggrieved by an unlawful discriminatory practice i in violation of the 
Fair Pay for Women Act need not exhaust state administrative remedies. 

F. The initiation of an administrative process under the Human Rights Act pursuant to the 
process set out in Sections 28-1-10 through 28-1-13 NMSA 1978 shall toll ee statute of Dnt ae 
for initiating a claim under the Fair Pay for Women Act. 
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28-23-5 GENDER-FREE RESTROOMS 28-24-1 


History: Laws 2013, ch. 12, § 4. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 12 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-23-5. Retaliation prohibited. 


It is a violation of the Fair Pay for Women Act for an employer or any other person to discharge, 
demote, deny promotion to or in any other way discriminate against an employee in the terms or 
conditions of employment in retaliation for the person asserting a claim or right pursuant to the 
Fair Pay for Women Act or assisting another person to do so, or for informing another person about 
employment rights or other rights provided by law. 


History: Laws 2013, ch. 12, § 5. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 12 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


28-23-6. Enforcement; penalties; remedies. 


A. An employer who violates a provision of the Fair Pay for Women Act shall be liable to the 
affected employee for damages and equitable relief, including employment, reinstatement and pro- 
motion. Damages shall be calculated on the basis of: 

(1) the affected employee's unpaid wages and the damages from retaliation; 
(2) all other actual damages; and 
(3) treble damages. 

B. The court may, in its sound discretion, not award treble damages or award any amount 
thereof not to exceed the amount specified in this section if the employer shows to the satisfaction 
of the court that the act or omission giving rise to such action was in good faith and that the em- 
ployer had reasonable grounds for believing that the employer's act or omission was not a violation 
of the Fair Pay for Women Act. 

C. An employer who violates a provision of the Fair Pay for Women Act may also be liable to the 
employee for punitive damages. 

D. Recovery of unpaid wages is limited to six years prior to the date of the last violation of the 
Fair Pay for Women Act. 


History: Laws 2013, ch. 12, § 6. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 12 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 24 
Gender-Free Restrooms 
Sec. Sec. 
28-24-1. Short title. 28-24-38. Public facility availability. 


28-24-2. Definitions. 


28-24-1. Short title. 


This act [28-24-1 through 28-24-3 NMSA 1978] may be cited as the "Gender-Free Restrooms 
Act". 


History: Laws 2019, ch. 109, § 1. Effective dates. — Laws 2019, ch. 109, § 4 made Laws 
2019, ch. 109, § 1 effective July 1, 2019. 
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28-24-2 HUMAN RIGHTS 28-24-3 


28-24-2. Definitions. 


As used in the Gender-Free Restrooms Act: 

A. ‘gender identity" means a person's self- perception, or Perception of that person by another, 
of the person's identity as a male or female based upon the person's PARDOAT AGE: behavior or physi- 
cal characteristics that are in accord with or opposed to the person s physical anatomy, seh 
somal sex or sex at birth; 

B: "gender-neutral signage" means a sign that indicates a restroom without preferanbe or diet 
tinction to a specific gender identity or sex; 

C. -"public accommodation" means any suratansteapre that provides or offers its services, facili 
ties, accommodations or goods to the public, but does not include a bona fide private club or other 
place or establishment that is by its nature and use distinctly private; and 

D. "single-user toilet facility" means a single- occupancy restroom with an outer door that can 
be locked by the occupant. | iu te 


History: Laws 2019, ch. 109, § 2. Effective dates. — Laws 2019, ch. 109, § 4 made Laws 
2019, ch. 109, § 2 effective July 1,2019, .. 


28-24-3. Public facility availability. 


A. Asingle-user toilet facility that exists or is constructed on or after July 1, erie in a public 


accommodation shall be: 
(1) made available to any person Te of gender identity or sex; 
(2) designated for use by not more ian one occupant at a time or for family or assisted 
use; and 
(3) identified with gender-neutral signage. 
B. Nothing in this section shall be construed to require construction of anew, Se ae toilet 
facility if one does not exist‘in a public accommodation: | 


History: Laws 2019, ch. 109,’§ 3. 37 Effective dates. — Laws 2019, ch. 109, 8 4 made Laws 
2019, ch. 109, § 3 effective July 1; 2019, 
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CHAPTER 29 


Law Enforcement 


Art. 


1. Peace Officers in General, 29-1-1 to 29- 1- 18 ; 


2. State Police, 29-2-1 to 29-2-29 


3. Identification of Criminals, 29-3-1 to 29-3-12 
3A. Criminal Record Expungement, 29-3A-1 to 29-3A-9 
3B, Accurate Eyewitness Identification, 29-3B-1 to 29-3B-4 
4, State Police Pension Fund, 29-4-1 to 29-4-11 
4A, Peace Officers', New Mexico Mounted Patrol Members' and Reserve Police. Offi- 
cers' Gariivnes Supplemental Benefits, 29-4A-1 to 29-4A-5 
5. Educational Institutions; Traffic Regulations and Police Officers, 29-5-1 to 29- 5-4 
6. New Mexico Mounted Patrol, 29-6-1 to 29-6-6 - 
7. Law Enforcement Training, 29-7-1 to 29-7-15 
7A. Radio Dispatcher Training Program, Repealed 
7B. Law Enforcement Youth Cadet Corps, 29-7B-1 to 29-7B-4 
7C, Public Safety Telecommunicator Training, 29-7C-1 to 29-7C-9 


8. Mutual Aid, 29-8-1 to 29-8-3 
9. Organized Crime, 29-9-1 to: 29-9-18 


10. Arrest Record Information, 29-10-1 to 29-10-8 
11. Sexual Crimes Prosecution and Treatment, 29-11-1 to 29-11-7 
11A. Sex Offender Registration and Notification, 29-11A-1 to 29-11A-10 


12. Crime Stoppers Commission, Repealed 


12A. Crime Stoppers, 29-12A-1 to 29-12A-6 


13. Law Enforcement Protection Fund, 29-13-1 to 29-13-9 
14, Peace Officer's Employer-Employee Relations, 29-14-1 to 29-14-11 
15, Missing Persons Information and Reporting, 29-15-1 to 29-15-12 


15A. AMBER Alert, 29-15A-1 to 29-15A-5 


16, DNA Identification, 29-16-1 to 29-16-13 


17. Criminal Records Screening for Caregivers, 29-17-1 to 29-17-5 


18. Concealed Handgun Carry, Repealed 


19, Concealed Handgun Carry, 29-19-1 to 29-19-15 
20. Law Enforcement Safe Pursuit, 29-20-1 to 29-20-4 
21. Prohibition of Profiling Practices, 29-21-1 to 29-21-4 


ARTICLE 1 


Peace Officers in General 


bo 
= 
e 
~ 


. Investigation of criminal violations; commence- 
ment of prosecution; cooperation; removal. 
1-2. Stolen livestock and other property; duties. ~ 
1-3. Arrest and detention of escaped prisoners, 
-1-4. Officers' duties under 29-1-3. 
1-5. Penalty for violation by sheriff, constable or 
deputy; surety's liability. 
1-6. Penalty for violation by magistrate. 
-1-7. Execution of process; officer may call aid. 
1-8. Penalty for refusing to aid officer; action to recover. 
1-9. Appointment of peace officers; citizenship certifi- 
cate of appointment; exceptions. 


bo DO DH ho dO dO 
POGG GOGO 


Sec. 

29-1-10, Law enforcement agencies, state and local; 
participation in federal programs. 

29-1-10, 1 Federal funds; receipt and expenditure for law 
enforcement activities. 

29-1-11. Authorization of tribal and pueblo police of- 
ficers and certain federal officers to act 
as New Mexico peace officers; authority 
and procedure for commissioned peace 
officers. 

29-1-12, Authorization to maintain and retake custody of 
Arizona prisoners, 

29-1-13. Unclaimed property; inventory. 
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29-1-1 LAW ENFORCEMENT 29-1-1 


Sec. 
29-1-14. Unclaimed property; authority to sell; notice 
of sale; deadly weapons, controlled sub- 


Sec. 
29-1-17. Identity theft reports. 
29-1-18. Requiring certain law enforcement agencies 


stances and other contraband excepted. 
29-1-15. Proceeds of sale; title to property vests in pur- 
chaser. 
29-1-16. Electronic recordings of custodial interrneations, 


to use body-worn cameras while on duty; 
adoption of policies and procedures gov- 
erning use. 


29-1-1. Investigation of criminal violations; commencement of 
prosecution; cooperation; removal. 


It is hereby declared to be the duty of every sheriff, deputy sheriff, constable and every other 
peace officer to investigate all violations of the criminal laws of the state which are called to the 
attention of any such officer or of which he is aware, and it is also declared the duty of every such 
officer 'to diligently file a complaint or information, if the circumstances are such as to indicate to 
a reasonably prudent person that such action should be taken, and it is also declared his duty to 
cooperate with and assist the attorney general, district attorney or other prosecutor, if any, in all 
reasonable ways. Such cooperation shall include the prompt reporting of all‘arrests for liquor law 
violations at licensed liquor establishments to the department of alcoholic beverage control. Fail- 
ure to perform his duty in any material way shall subject such ‘officer to removal from office: and 


payment of all costs of prosecution. 


History: Laws 1921, ch. 170, § 1; C.S. 1929, § 33- 
4433; 1941 Comp., § 40-101; 1953 Comp., § 31-1-1; 
Laws 1979, ch. 37, § 1. 

Cross references. — For New Mexico mounted patrol, 
see 29-6-1 NMSA 1978 et seq. 

For sheriffs generally, see 4-41-2 NMSA 1978 et seq. 

For state parks and recreation areas, police powers of 
superintendent and state park and recreation commission 
employees, see 16-2-30 NMSA 1978. 

For game laws, enforcement, see 17-2-19 NMSA 1978. 

For trappers' and fur dealers' law, duty to enforce, see 
17-5-8 NMSA 1978. 

For disabled persons, search of person, clothing and ef- 
fects for identifying device, see 28-8-2, 28-8-3 NMSA 1978. 

For carrying of weapons by peace officers, see 30-7-2 
NMSA 1978, 

For resisting or obstructing an officer, penalty, see 30- 
22-1 NMSA 1978. 

For forest fire laws, duties, see 30-82-38 NMSA 1978; 

For uniformed guards of corrections department, peace 
officer powers, see 33-1-10 NMSA 1978. 

For Detoxification Reform Act, see Chapter 43, Article 2 
NMSA 1978. 

For arrests under motor vehicle laws, see 66-8-122 
NMSA 1978 et seq. 

For livestock board, sheriffs and peace officers to exe- 
cute orders of, see 77-3-2, 77-3-10 NMSA 1978. 


ANNOTATIONS 


Plainclothes officer can intrude when he observes 
truck driven erratically. — This section does not pre- 
clude plainclothes officer from making intrusion into 
pickup truck by opening a door where officer has observed 
truck being driven rapidly and in.an erratic manner and, 
reaching truck after it has stopped, has observed that oc- 
cupant appeared incoherent and lacked understanding of 
request to roll down window. Such facts warranted the of- 
ficer, as person of reasonable caution, to open the pickup 
door. State v. Ray, 1977-NMCA-100, 91 N.M. 67, 570 P.2d 
605, cert. denied, 91 N.M. 4, 569,.P.2d 413. 

Liability for failure to take proper actions. — A 
governmental entity and its law enforcement officers 
may be held liable, after receiving notice, for negligently 
failing to take adequate action to protect a citizen from 
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imminent danger and injury because of failure to adopt 
proper procedures for responding to and investigating a 
reported criminal act. Schear v. Board of Cnty,..Comm rs, 
1984-NMSC-079, 101 N.M. 671, 687 P.2d 728. 

Liability for failure to cooperate with prosecu- 
tors. — The statutory obligations that officers cooperate 
with prosecutors and bring defendants before the courts 
are primarily designed to protect the public by ensuring 
that dangerous criminals are removed from society and 
brought to justice; accordingly, as with the duty to inves- 
tigate crimes under this section, the duties of cooperating 
with prosecutors, diligently filing complaints, and bring- 
ing defendants before the courts inure to the benefit of 
private individuals, and the violation of these statutory 
duties may give rise to a cognizable claim under the Tort 
Claims Act, Sections 41-4-1 through 41-4-27 NMSA 1978, 
Weinstein v. City of Santa Fe ex rel. Santa Fe Police Dep't, 
1996-NMSC-021, 121 N.M. 646, 916 P.2d 1313: 

Liability for failure to detain intoxicated Phi 
— Law enforcement officers may be liable if they fail to 
detain an intoxicated driver, who then acts with the req- 
uisite level of intent’'to commit a battery while driving in- 
toxicated. Blea v, City of Espanola, 1994-NMCA-008, 117 
N.M, 217, 870 P.2d 755, cert. denied, 117 N.M. 328, 871 
P.2d 984. 

Immunity from liability for wrongful issuance of 
warrant. — Police officers and assistant district attorney 
were immune from liability for alleged wrongful issuance 
and service of a search warrant which was valid on its 
face in which court ordered police officers to search for 
child, take him into custody, keep him safely and make 
a return of the proceedings on the warrant. Torres v, 
Glasgow, 1969-NMCA-0538, 80 N.M. 412, 456 P.2d 886. 

Class of persons to be protected by duty to investi- 
gate. — In creating the duty to investigate, the legislature 
did not limit the traditional tort concept of foreseeability 
that would otherwise define the intended beneficiaries of 
the statute; all persons who are foreseeably at risk within 
the general population are within the class of persons to 
be protected by the duty to investigate. Torres v. State, 
1995-NMSC-025, 119 N.M. 609, 894 P.2d 386. 

When any person of the public, regardless of geographic 
location, is foreseeably at risk of injury by a party re- 
ported to be in violation of the criminal law, officers un- 
dertaking the investigation of the crime owe that person a 
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29-1-2 


PEACE OFFICERS IN GENERAL 


duty to exercise the care ordinarily exercised by prudent. . 


and qualified officers. Torres v. State, 1995-NMSC-025, 
119 N.M. 609, 894 P.2d 386. 

Foreseeability of criminal act. — Since it is not un- 
likely that a murderer would flee the city in which he com- 
mitted the crime and, given modern-day transportation, 


that this person would flee across state lines, and since ~ 


the police knew or should have known that it is possible 
that a person who kills randomly with no motive would 
kill again, the harm in this case was not so removed from 
the conduct of the defendants that the court may say 
as a matter of law that the victims were unforeseeable; 
thus foreseeability is a question for the jury to deter- 
mine by giving thought to, among other things, the time, 
space, and distance between the alleged failure to inves- 
tigate and the deaths of the two victims. Torres v. State, 
1995-NMSC-025, 119 N.M. 609, 894 P.2d 386. 

Sufficiency of allegations in complaint. — Allega- 
tions in a complaint that sheriff deputies failed to appre- 
hend a drunk driver or investigate a tavern disturbance, 
and that this failure proximately caused personal injury 
to the plaintiffs family, sufficed to state a cause of ac- 
tion for negligent violation of a right secured under New 
Mexico law for which Section 41-4-12 NMSA 1978 waives 
sovereign immunity, California First Bank v. State Dep't 
of Alcoholic Beverage Control, 1990-NMSC-106, 111 N.M. 
64, 801 P.2d 646. 

Constables may carry firearms because they are 
peace officers. 1963-64 Op. Att'y Gen. No, 63-117. 

Magistrate or municipal court case may not be 
continued where appeal filed. — A peace officer who 
has prosecuted a criminal case in magistrate or municipal 
court may not continue to prosecute the case in district 
court after an appeal of the magistrate or municipal court 
judgment has been filed in district court. 1989 Op. Att'y 
Gen. No. 89-27. ; 

Sheriff may file complaint without consent of 
district attorney. — The sheriff may file a complaint 
against a party for game law violation without first ob- 
taining the consent of, or consulting, the district attorney. 
He should, before filing any criminal charge, consult his 
district attorney, except perhaps in cases of emergency 
where the sheriff waives a warrant on hearing in order to 
arrest someone who is believed about to leave the country. 
1939-40 Op. Att'y Gen. 39-3257. 

When district attorney has authority to appear in 


29-1-2 


case filed.before a justice of the peace (magistrate) in said 
district. 1953-54 Op. Att'y Gen. No. 53-5669. 

Law reviews. — For note, "Criminal Procedure - New 
Mexico Denies Fifth Amendment Protection to Corpora- 
tions: John Doe and Five Unnamed Corporations v. State 
ex rel. Governor's Organized Crime Prevention Commis- 
sion," see 23 N.M.L. Rev. 315 (1993). 

Am, Jur. 2d, A.L.R. and C.wJ.S. references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables §§ 28 to 32, 46 et seq. 

Constitutionality of authority for arrest by peace offi- 
cers without a warrant, 1 A.L.R. 585. 

Peace officers' criminal responsibility for killing or 
wounding one whom they wished to identify, 18 A.L.R. 
1368, 61 A.L.R. 321. 

Mobs, liability for failure to prevent killing by, 60 
A.L.R. 873. 

Territorial extent of power to arrest under warrant, 61 
A.L.R. 377. 

Personal immunity, validity and construction of legisla- 
tion, conferring on police officers for acts in course of duty, 
163 A.L.R. 1435. 

Civil liability of law enforcement officers for malicious 
prosecution, 28 A.L.R.2d 646, 81 A.L.R.4th 1031. 

Personal liability of sheriff, or his bond, for negligently 
causing personal injury or death, 60 A.L.R.2d 873. 

Municipal liability for personal injuries resulting from 
police officer's use of excessive force in performance of 
duty, 88 A.L.R.2d 1330. 

Liability of police officer or his bond for injuries or death 
of third persons resulting from operation of motor vehicle 
by subordinate, 15 A.L.R.3d 1189. 

Nonfeasance: personal liability of policeman, sheriff or 
similar peace officer or his bond for injury suffered as a 
result of failure to enforce law or arrest lawbreaker, 41 
A.L.R.3d 700. 

Liability of prison authorities for injury to prisoner di- 
rectly caused by assault by other prisoner, 41 A.L.R.3d 1021. 

Sexual misconduct or irregularity as amounting to "con- 
duct unbecoming an officer," justifying officer's demotion 
or removal or suspension from duty, 9 A.L.R.4th 614. 

Liability for false arrest or imprisonment under war- 
rant as affected by mistake as to identity of person ar- 
rested, 39 A.L.R.4th 705. 

Right to compensation for real property damaged by 
law enforcement personnel] in course of apprehending sus- 


. pect, 23 A.L.R.5th 834, 


court. — The district attorney as chief law enforcement 


officer has the authority to appear in any case filed be- 
fore any justice of the peace (now magistrate court) in any 
county in his district when, in his opinion, the interests of 
the people in his district require his participation in any 


When does police officer's use of force during arrest 
become so excessive as to constitute violation of constitu- 
tional rights, imposing liability under Federal Civil Rights 
Act of 1871 (42 USCS § 1983), 60 A.L.R. Fed. 204. 

62 C.J.S. Municipal Corporations $$ 574, 575, 577, 578; 
80 C.J.S. Sheriffs and Constables §§ 10, 18, 26, 35 to 42. 


29-1-2. [Stolen livestock and other property; duties.] 


That it shall be the duty of all sheriffs, deputy sheriffs and constables, in their respective coun- 
ties, to employ all lawful means to immediately trace and discover all livestock and other property 
which may have been stolen or unlawfully taken from the possession of the true owner thereof. 


History: Laws 1921, ch. 109, § 1; C.S. 1929, § 4-201; 
1941 Comp., § 40-102; 1953 Comp., § 39-1-2. 

Cross references. — For livestock board inspector's 
duties, see 77-9-33 NMSA 1978. 

For motor or other vehicle transporting livestock 
stopped for purpose of examining certificate, see 77-9-46 
NMSA 1978. 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables §§ 46, 48, 49 to 51, 
54. 

80 C.J.S. Sheriffs and Constables § 52 et seq. 
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29-1-3 ‘LAW ENFORCEMENT 29-1-6 


29-1-3. [Arrest and detention of escaped prisoners. ] - 


All persons [Any person] who shall have been committed to jail, under any criminal charge, iy 
shall before the final trial of the cause for which he was imprisoned, or before the completion of 
the sentence, in case he shall be convicted in the court in which the charge may be pending, escape 
from jail, and any time thereafter shall be found in any county, precinct or demarcation of this 
state; he shall be arrested and. imprisoned again, until the judgment of the court rp be had or the 
sentence fully complied with. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Extra- 
dition of escaped convict, 78 A.L.R. 419. 

62 C.J.S. Municipal Corporations §§ 563, 574, 575; 80 
C.J.S. Sheriffs and Constables § 66 et seq. 


History: Laws 1861-1862, p. 14; C.L. 1865, ch. 61, 
§ 48; C.L. 1884, § 832; C.L. 1897, § 1226; Code 1915, 
§ 3060; C.S. 1929, § 75-129; 1941 Comp., § 40-103; 1953 
Comp., § 39-1-3, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For penalty for permitting pris- 
oner to escape, see 30- 22-11 NMSA 1978, i 


29-1-4. [Officers' duties under 29-1-3.] 


It shall be the duty of judicial and ministerial officers, in their respective counties, precincts 
or demarcations, who shall see or receive information that any of the persons mentioned in the 
foregoing section [29-1-3 NMSA 1978], are to be found in his county, precinct or demarcation, 


notwithstanding he shall have escaped at any time, to apprehend as soon as possible the fugitive, _ 
and send him forthwith to the jail of the respective county, where he shall he Kept, with. all ed 


sible jie in order to prevent his making his escape again. 


Colorado and. killed a resident thereof, the New Mexico 
State police, who were informed of the escape soon after 


History: Laws 1861-1862, p. 14; C.L. 1865, ch. 61, 
§. 49; C.L.. 1884, § 833; C.L. 1897, § 1227; Code 1915, 


§ 3061; C.S. 1929, § 75-130; 1941 Comp., § 40-104; 1953 
Comp., § 39-1-4. 


ANNOTATIONS 


No tort liability for failure to inform out-of-state 
officials of escape. — Ina wrongful death action arising 
out of the escape of state Abel Sea who crossed over into 


it occurred and diligently attempted to.apprehend the es- 
capees as soon as possible, but who did. not inform Colo- 
rado officials, did not breach any duty giving rise to tort 
liability, Wittkowski v, State Corr, Dep't, 1985-NMCA-066, 
103 N.M. 526, 710 P.2d 93, cert. quashed, 103 .N.M. 442, 
708.P.2d 1043, overruled on other grounds, Silva v, State, 
PRINT T 106 N.M. 472, 745 P.2d 380, 


29-1-5. [Penalty for violation isa Pherith, constable or MSRAtY: surety’ Ss 
liability] 


If any sheriff, deputy sariff or constable, or any deputy éHiall be found eruilty of delay, negligence 
or neglect in compliance with the provisions of the preceding section [29-1-4 NMSA 1978], on com- 
plaint being made before any justice of the peace [magistrate] in the county, he shall be fined in 
any sum not less than fifty dollars [($50.00)], nor more than « one hundred aullars $100)) which 


shall be collected of them or their securities. 


History: Laws 1861-1862, p. 14; C.L. 1865, ch. 61, 
§ 50; C.L, 1884, § 834; C.L. 1897, § 1228; Code 1915, 
§ 3062; C,S. 1929, § 75-131; 1941 Comp., § 40-105; 1953 
Comp., § 89. 1-5 ) 

Compiler's notes. — The compilers of the 1915 code de- 
leted "coroner" after deputy sheriff’ and substituted "with 
the provisions of the preceding section" for "herewith", 


‘Bracketed material. — The bracketed material was 
inserted by ‘the compiler ‘and is not part’ of the law. ‘The 
office of justice of the peace was abolished, and the juris- 
diction, powers and duties were transferred to the magis- 
trate court, See 35-1-88 NMSA 1978. 


29-1-6. [Penalty for Bibel by magistrate. ] 


If any justice of the peace [magistrate] shall be guilty of a violation of Section 29-1- 4 NMSA 
1978, on conviction thereof before the district court, he shall be fined in any sum not less than 
twenty-five dollars [($25.00)] nor more than fifty dollars [($50.00)]. 


© 2022 State of New Mexico, New. Mexico Compilation Commission. Allrights reserved. 


29-1-7 PEACE OFFICERS IN GENERAL 29-1-9 


History: Laws 1861-1862, p. 14; C.L. 1865, ch. 61, attorney general to prosecute all charges made under the 
§ 51; C.L. 1884, § 835; C.L. 1897, § 1229; Code 1915, provisions of this act, in the district court of the respec- 
§ 3063; C.S. 1929, § 75-132; 1941 Comp. «+» § 40-106; 1953 tive county. For disposition of fines and penalties, see N.M. 
Comp., § 39-1-6. Const., art. XII, § 4. 

Compiler's notes. — The aon iit of the 1915 code Bracketed material. — The bracketed material was 
deleted a proviso at the end of this section which pro- inserted by the compiler and is not part of the law. The 
vided that all fines collected under this act shall go to office of justice of the peace was abolished, and the juris- 
the county treasury of the county in which the violation diction, powers and duties were transferred to the magis- 
shall have been committed, and it shall be the duty of the trate court. See 35-1-38 NMSA 1978. 


29-1-7. Execution of process; officer may call aid. 


In all cases when, by the common law or a statute of this state, any officer is authorized to ex- 
ecute any process, he may call to his aid all inhabitants above.the age of majority in the equnty in 
which the officer is authorized to act. 


History: Laws 1850-1851, p. 163; C.L. 1865, ch. 89, ‘ANNOTATIONS 
§ 1; C.L. 1884, § 2612; C.L. 1897, § 3785; Code 1915, : 
§ 4537; C.S. 1929, § 106- 108; 1941 Comp., § 40- 107; Am. Jur. 2d, A.L.R. and C.J.S. references. — Volun- 
1953 Comp., § 39-1-7; Laws 1973, ch. 61, § 1. tary exposure to unnecessary danger by insured, by aid- 


ing peace officer, 17 A.L.R, 191. 
6A C.J.S. Arrest § 50. 


29-1-8. [Penalty for refusing to aid officer; action to recover. ] 


If any person shall refuse or neglect to obey the summons of any such officer, such person shall 
be fined in any sum not exceeding fifty dollars [($50.00)], nor less than five dollars [($5.00)], to be 
recovered by suit before any justice of the peace [magistrate], to the use of the county in which said 
suit may originate. 


History: Laws 1850-1851, p. 163; C.L. 1865, ch. 89, office of justice of the peace was abolished, and the juris- 


§ 2; C.L. 1884, § 2613; C.L. 1897, § 3786; Code 1915, diction, powers and duties were transferred to the magis- 

§ 4538; C.S. 1929, § 106-109; 1941 Comp., § 40-108; trate court. See 35-1-38 NMSA 1978. 

1953 Comp., § 39-1-8. Cross references. — For refusing to aid an officer, 
Bracketed material. — The bracketed material was petty misdemeanor, see 30-22-2 NMSA 1978. ’ 


inserted by the compiler and is not part of the law. The 


29-1-9. Appointment of peace officers; citizenship certificate of 
appointment; exceptions. 


No sheriff of a county, mayor of a city or other person authorized by law to appoint special 
deputy sheriffs, marshals, policemen or other peace officers in the state of New Mexico to pre- 
serve the public peace and to prevent and quell public disturbances shall appoint as such special 
deputy sheriff, marshal, policeman or other peace officer any person who shall not be a citizen of 
the United States of America. No person shall assume or exercise the functions, powers, duties 
and privileges incident and belonging to the office of special deputy sheriff, marshal, policeman 
or other peace officer without first having received an appointment in writing from a person au- 
thorized by law to appoint special deputy sheriffs, marshals, policemen or other peace officers; 
provided that nothing in this section shall apply to lawfully appointed United States marshals or 
to deputies of those marshals or to railroad peace officers appointed pursuant to Section 63-2-18 
NMSA 1978 in the performance of their duties as peace officers. 

This section shall not apply in times of riot or unusual disturbance and when so declared by the 
public proclamation of the governor of the state. 


History: Laws 1891, ch. 60, §§ 1, 2; C.L. 1897, §§ 748, paragraph was a proviso clause of § 2 of the same act. The 
744; Code 1915, § 1256; C.S. 1929, § 33-4412; 1941 first part of Laws 1891, ch. 60, § 2, relating to imperson- 
Comp., § 40-109; 1953 Comp., § 39- 1-95 1979, ch. 98, § 1; ating a peace officer, formerly compiled as 40-16-1, 1953 
2006, ch. 30, § 2. Comp., was repealed by Laws 1963, ch. 303, § 30-1. 

Compiler' s notes. — The first paragraph of this sec- Cross references. — For deputy sheriff, appointment 
tion derives from Laws 1891, ch. 60, § 1, and the second and qualifications, see 4-41-5, 4-41-8, 4-41-10 NMSA 1978. 
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The 2006 amendment, effective March 2, 2006, de- 
leted references to special constables; required that ap- 
pointed peace officers be citizens of the United States of 
America; and provided that appointed peace officers be 
appointed by a person authorized by law to appoint such 
officers. ? 


ANNOTATIONS |. 


Legislature may set restrictions upon public em- 
ployees. — Nothing in the constitution prevents the leg- 
islature setting such restrictions as it sees fit upon pub- 
lic employees. The legislature has exercised its power)in 
Section 10-1-5 NMSA 1978 (repealed) over all public em- 
ployees, and in this section and Section 4-41-10 NMSA 


1978, additional requirements are stated for deputy 


sheriffs and other peace officers. 1959-60 Op. Att'y Gen. 
No. 60-222. 

Wildlife law enforcement officers can be required 
to hold New Mexico and United States citizenship. 
1979 Op. Att'y Gen. No. 79-30. 

At common law sheriff could appoint peace offi- 
cers. — At common law a sheriff could appoint an un- 
dersheriff and as many general or special deputies as the 
public service may have required. 1957-58 Op. Att'y Gen. 
No. 57-83, 

Sheriff can commission officers. — A sheriff can 
commission as a special deputy sheriff a full-time law 


enforcement officer employed’ by a municipality, the Na- 
vajo'tribe or the federal government. The applicants, of 
course, would have to secure'the appointment from the 
sheriff of the county in which they wish to act and qualify 
in accordance with this section and Sections 4-41-8, 4-41- 
10 NMSA 1978, and any other statutes of the state of New 
Mexico pertaining to the qualification of deputy shetty 
1957-58 Op. Att'y Gen. No, 57-83. 

In absence of emergency, patrol member nail be 
furnished request. — When no actual emergency exists, 
a member of the mounted patrol whose assistance is re- 
quested by the state police must be furnished the request 
in writing, signed by the officer making the request. 1959- 
60 Op. Att'y Gen. No, 60-239, 
~ Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables §§ 1,to 5, 8, 10, 13. 

Power to appoint public officer for term commencing at, 


_ or after expiration of term of appointing officer or body, 75 


A.L.R,2d 1277. ; 

Validity, construction and application of regulation re- 
garding outside employment of government eaipless or 
officers, 94 A.L.R.3d 1230. 

Validity, construction, and application of veguiationg re- 
garding outside employment of governmental employees 
of officers, 62 A.L.R.5th 671. 

63 C.J.S. Municipal Corporations § 478 et seq.; 80 C.J.S, 
Sheriffs and Constables §§ 3, 22, 37. 


29-1-10.: [Law enforcement agencies, state and local; participation in — 


federal programs. | 


All state and local law enforcement agencies are hereby authorized to participate in the Federal 
Law Enforcement Assistance Act of 1965 (Public Law 98-197 [89-197]). 


History: 1953 Comp., § 39-1-11, enacted by Laws 
1966, ch. 24, § 1. 

Compiler's notes, — The federal Law Enforcement 
Assistance Act of 1965 was codified as a note following 18 
USCS § 8001 prior to its repeal by Public Law 90-351 on 
June 19, 1968. 


Bracketed material. — The bracketed material was 
inserted by the compiler to correct an error and is not part 
of the law.. 


j 


29-1-10.1. Federal funds; receipt aha expenditure for law enforcement 
activities. 


Any law enforcement agency of the state of New Mexico may receive and spend for law en- 
forcement activities, in addition to amounts appropriated to it, transfers from the United States 
department of justice or the United States department of the treasury pursuant to the Controlled 
Substances Act, 21 U.S.C. § 881(e) (1970), and the Tariff Act of 1930, 19 U.S.C. § eects) (1930), 
both as amended before or after the aeectye date of this section. | 


cloeitytieie te notes, — The Tariff Act of 1930, 19 USC 
1616, referred to in this section, was repealed in 1986, For 
present comparable provisions, see 19 USC § 1616a. 


History: Laws 1986, ch. 87, § 1. 


29-1-11. Authorization of tribal and pueblo police officers and certain 
federal officers to act as New Mexico peace officers; 
authority and procedure for commissioned peace officers. 


A. All persons who are duly commissioned officers of the police or sheriff's department of any 
New Mexico Indian nation, tribe or pueblo or who are law enforcement officers employed by the bu- 
reau of Indian affairs and are assigned in New Mexico are, when commissioned under Subsection 
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B of this section, recognized and authorized to act as New Mexico peace officers. These officers 
have all the powers of New Mexico peace officers to enforce state laws in New Mexico, including 
the power to make arrests for violation of state laws. 
_ By The chief of the New:Mexico state police is granted authority to: issue commissions as New 
Mexico peace officers to members of the police or sheriff's department of any New Mexico Indian 
nation, tribe or pueblo or a law enforcement officer employed by the bureau of Indian affairs to 
implement the provisions of this section. The procedures.to be followed inthe issuance and revo- 
cation of commissions and the respective rights and responsibilities of the departments shall be 
set forth in a written agreement to be executed between the chief of the New Mexico state police 
and the Indian nation, tribe or pueblo or the appropriate federal official. 

C.. The agreen put referred to in Subsection B of this section shall contain the following 
conditions: 

(1) the Indian nation, itibe or pueblo, but not the bureau of Indian affairs, shall submit 
proof of adequate public liability and property damage insurance for vehicles operated by the 
peace officers and police professional liability insurance from a company licensed to sell insurance 
in the state; 

(2) each applicant for a commission shall punneaethly complete four hundred hours of batts 
police training that is approved by the director of the New Mexico law enforcement academy; 

(3) the chief.of the New Mexico state police shall have the authority to suspend any com- 
mission granted pursuant to Subsection B of this section for reasons solely within the chief's 
discretion; ) 

(4) if any provision of the agreement is violated by the Indian nation, tribe or pueblo or 
any of its agents, the chief of the New Mexico state police shall suspend the agreement on five 
days’ notice, which suspension shall last until the chief is satisfied that the violation has been 
corrected and will not recur; 

(5) the goldenrod-colored officer's second copy of any citation issued pursuant ta) a commis- 
sion authorized by this section shall be submitted within five days to the chief of the New Mexico 
state police; 

(6), any citation Gaoet pursuant to a commission authorized by this Laciten shall be ‘bf a 
magistrate court of New Mexico; except that any citations issued to Indians within the exterior 
boundaries of an Indian reservation shall be cited into tribal court; 

(7). the agreement or any commission issued pursuant to it shall not confer any authority 
on a tribal court or other tribal authority that the court or authority would not otherwise have; 

(8) the authority conferred by any agreement entered into pursuant to the provisions of 
this section shall be coextensive with the exterior boundaries of the reservation; except that an of- 
ficer commissioned under this section may proceed in hot pursuit of an offender beyond'the exterior 
boundaries of the reservation, and the authority conferred in any written agreement between the 
chief of the New Mexico state police and the Navajo Nation may extend beyond the exterior bound- . 
aries of the Navajo reservation to and including the area enclosed by the following description: 

. Beginning at a point where the southern boundary line of the Navajo Nation reservation inter- 
sects the western right-of-way line of US 491, and running thence; southerly along the western 
right-of-way line of US 491 to the northerly city limits of Gallup; thence, easterly along the north- 
erly city limits of Gallup to the northern side of the right of way-of I-40; thence, in an easterly 
direction along the northerly side of the right of way of I-40 to the northerly limits of the village of 
Prewitt; thence, in a straight line between the northerly boundary of the village of Prewitt to the 
southerly boundary of Ambrosia Lake; thence in a straight line between the southerly boundary 
of Ambrosia Lake to the southerly boundary of Hospah; thence, east along a straight line from the 
southerly boundary of Hospah tothe southern boundary of Torreon; thence along the easterly side 
of the right of way of state road 197 to the westerly’city limits of Cuba; thence, north along the 
westerly side of the right of way of state road 44 to the southerly boundary of the Jicarilla Apache 
Nation reservation; thence, westerly along the southerly boundary of the Jicarilla Apache Na- 
tion reservation to the southwest corner of that reservation; thence, northerly along the westerly 
boundary of the Jicarilla Apache Indian reservation to a point where the westerly boundary of 
the reservation intersects the southerly side of the right of way of state road 44; thence, northerly 
along the southerly side of the right of way of state road 44 to its intersection with the northerly 
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side of the right of way of Navajo road 3003; thence, along the northerly side of the right of way of 
Navajo road 3003 to a point where the northerly side of the right of way of Navajo road 3003 inter- 
sects the westerly side of the right-of-way line of state road 371; thence, northerly along the west 
side of the right of way of state road 371 to the southerly side of the right of way of Navajo road 
36; thence, westerly along the southerly side of the right of way of Navajo road 36 to the eastern 
border of the Navajo Nation reservation; thence, along the eastern and dicots borulers. of the 
Navajo Nation reservation to the point of beginning. 

The municipalities of Cuba and Gallup and the villages of THoredts and Prewitt are excluded 
from the grant of authority that may be conferred in any written agreement entered into pursu- 
ant to provisions of this section; provided, however, any written agreement may include under 
such grant of authority the communities of Ambrosia Lake, Hospah, Torreon, Lybrook, Nageezi, 
Counselors and Blanco Trading Post and those communities commonly known as the: Wingate 
community; the Navajo Nation Blue Water ranch area of the Thoreau community; the Prewitt 
community, exclusive of the village of Prewitt; the Haystack community; the Desidero community; 
the Sand Springs community; the Rincon Marquis community; the Charley Jesus Arviso and the 
Castillo community; and state road 264 beginning at the point where it intersects US 491 and end- 
ing where state road 264 intersects the Arizona-New Mexico state line; and 

(9) the chief of the New Mexico state police or the chief's designee and the Indian nation, 
tribe or pueblo or the appropriate federal official shall be required to meet at least quarterly or 
more frequently at the call of the chief of the New Mexico state police to discuss the status of the 
agreement and invite other law enforcement or other officials to attend as necessary. 

D. Nothing in this section impairs or affects the existing status and sovereignty of an Indian 
nation, tribe or pueblo as.established under the laws of the United States. 

E. All persons who are duly commissioned federal law enforcement officers employed by the 
federal bureau of investigation; drug enforcement administration; bureau of alcohol; tobacco and 
firearms; United States secret service; United States customs service; immigration and naturaliza- 
tion service; United States marshals service; postal inspection service; United States probation de- 
partment; and United States pretrial services agency; and other appropriate federal officers whose 
primary duty is law enforcement related, who are assigned:in New Mexico and who are required to 
be designated by the county sheriff on a case-by-case basis in the county in which they are work- 
ing, are recognized and authorized to act as New Mexico peace officers and have all the powers 
of New Mexico peace officers to enforce state laws in New Mexico, including the power to make 
arrests for violation of state laws. The department of public safety shall maintain a registry that 
lists the name: and affiliated federal agency of every federal law enforcement officer recognized 
and authorized to act as a New Mexico peace officer pursuant to the provisions of this subsection. 
This subsection shall not be construed to impose liability upon or to require indemnification by the 
state for any act’ performed bya federal law enforcement officer pursuant to this subsection. 

F. The provisions of Subsection E of this section regarding designation of federal law enforce- 
ment officers by a county sheriff do not apply to federal law enforcement officers who are duly 
commissioned officers of a police or sheriff's department for an Indian nation, tribe or pueblo in 
New Mexico or who are federal law enforcement officers employed by the bureau of Indian affairs. 

G: Nothing in this section limits, impairs or nullifies the authority of county sheriffs to appoint 
pursuant to Chapter 4, Article 41 NMSA 1978 duly commissioned state or federally certified of- 
ficers who are employees of a police or sheriff's department of an Indian nation, tribe or pueblo in 
New Mexico or who are federal law enforcement officers employed by the bureau of Indian affairs 
as deputy sheriffs authorized to enforce New Mexico criminal and traffic law. 


History: 1953 Comp., § 89-1-12, enacted by Laws sheriff's department of an Indian nation, tribe or pueblo 
1972, ch. 8, § 1; 1979, ch. 39, § 1; 1981, ch. 120, § 1; 1983, in New Mexico or who are federal law enforcement offi- 
ch, 275, § 1; 1988, ch, 14, § 3; 1998, ch. 179, § 1; 1995, cers employed by the bureau of Indian affairs as deputy 
ch. 186, § 1; 1997, ch. 260, § 1; 2002, ch. 92, § 1; 2005, sheriffs authorized to enforce New Mexico criminal and 
ch. 290, § 1. traffic law. 

The 2005 amendment, effective June 17, 2005, The 2002 amendment, effective May 15, 2002, deleted 
added Subsection G to provide that nothing in this sec- "payment" following "authority" in the section heading; 
tion limits, impairs or nullifies the authority of county ° and deleted Paragraph C(10), which provided for pay- 
sheriffs to appoint duly commissioned state or feder- ment from the law enforcement protection fund to tribes 


ally certified officers who are employees of a police or 
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or pueblos for each commissioned peace officer in the tribe 
or pueblo. 

‘The 1997 amendment, effective July 1, 1997, in Sub- 
section E, in the first sentence, inserted "United States 
probation department; United States pretrial services 
agency;", deleted "as designated by the chief of the New 
Mexico state police upon a recommendation by a county 
sheriff" preceding “who are assigned”, and inserted "and 
who are required to be designated by the county sheriff on 
a case-by-case basis in the county in which they are work- 
ing", added the second sentence; and added Subsection F. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "pursuant to provisions of" for “under” near the 
end of Paragraph (8) in Subsection C, and in Subsection E 
deleted "and" preceding "postal" and substituted "whose 


primary duty is law enforcement related, as designated ' 


by the chief of the New Mexico state police upon a recom- 
mendation-by a county sheriff" for "as designated by the 
chief of the New Mexico state police”. 

The 1993 amendment, effective June 18, 1993, in- 
serted "payment" and substituted "commissioned peace 
officers" for "commissioning" in the section heading; added 
Paragraph (10) of Subsection C; and made minor stylistic 
changes in Paragraphs (2), (4), (8), and (9) of Subsection C 
and in Subsection E. 


ANNOTATIONS 


Tribal officer was properly cross-commissioned. 
— Where defendant, who was a non-Indian, was arrested 
by a Pueblo police officer on property of the Pueblo and 
charged in a county magistrate court with aggravated 
DWI; the officer was cross-commissioned as a county spe- 
cial deputy sheriff by the county sheriff's office; the offi- 
cer signed an oath of office that was also signed by the 
county sheriff and carried a card issued by the county 
sheriff's office indicating the officer's cross-commissioning 
status; the officer was wearing the Pueblo police depart- 
ment uniform at the time of the arrest; the officer was a 
commissioned, full-time Pueblo tribal officer; and the of- 
ficer's salary-was paid by the Pueblo police department 
and included incremental pay financed from a grant from 
the bureau of Indian affairs to assist the Pueblo police de- 
partment in targeting the motoring public, the officer was 
properly cross-commissioned and could properly arrest 
defendant while wearing the uniform of and receiving a 
salary from the Pueblo police department. State v. San- 
chez, 2014-NMCA-095. 

Off-reservations crimes. — State officers have the 
authority to enter Indian country to investigate off- 
reservation crimes committed in their presence by Indi- 
ans, so long as the investigation does not infringe on tribal 
sovereignty by circumventing or contravening a govern- 
ing tribal procedure. A traffic stop which included the ad- 
ministration of field sobriety tests, did not circumvent or 
contravene the Navajo Nation Code and, therefore, did not 
infringe on the sovereignty of the Navajo Nation. State v. 
Harrison, 2010-NMSC-038, 148 N.M. 500, 238 P.3d 869, 
aff, g 2008-NMCA-107, 144 N.M. 651, 190 P.3d 1146. 

Authority of non-cross-commissioned officer. 
— A state police officer, who is not cross-commissioned 
with the bureau of Indian affairs or the tribe, may pur- 
sue an Indian onto the reservation, across jurisdictional 
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lines, for a minor traffic offense committed outside the 
reservation and after determining that the officer lacks 
jurisdiction, the officer may continue to detain the Indian 
and collect evidence for use against him. State v. Harri- 
son, 2008-NMCA-107, 144 N.M. 651, 190 P.3d 1146, affd, 
2010-NMSC-038, 148 N.M. 500, 238 P.3d 869. 

Inconsistency between written agreements. — 
It is inconsistent for the legislature to require a written 
agreement for the issuance of a cross commission under 
this section between state law enforcement and Indian 
tribal police officers and not require a written agreement 
for mutual aid agreements under Section 29-8-3 NMSA 
1978. State v. Branham, 2004-NMCA-131, 136 N.M. 579, 
102 P.3d 646. 

Authority of cross-commissioned officer. — Traf- 
fic stop and detention and arrest are not illegal where 
Navajo tribal officer acted as a New Mexico peace offi- 
cer with authority to enforce the Motor Vehicle Code on 
non-Indian land in the city of Gallup. State v. Martinez, 
2005-NMCA-052, 137 N.M. 432, 112 P.3d 293, cert. denied, 
2005-NMCERT-005, 137 N.M. 522, 113 P.3d 345. 

Because Navajo tribal officer claims to have been depu- 
tized by the McKinley County sheriff, Subsection C(8) of 
Section 29-1-11 NMSA 1978 does not defeat his claimed 
authority to act as a cross-commissioned county deputy. 
State v. Martinez, 2005-NMCA-052, 137 N.M. 432, 112 
P.3d 293, cert. denied, 2005-NMCERT-005, 137 N.M. 522, 
113 P.3d 345. 

Authority of non-cross-commissioned officers. — 
A non-cross-commissioned federal police officer has the 
lawful authority not only to stop a motor vehicle within 
an Indian reservation, but also to issue the driver a fed- 
eral traffic citation based on state law. Ryder v. State, 
1982-NMSC-066, 98 N.M. 316, 648 P.2d 774. 

A non-cross-commissioned bureau of Indian affairs of- 
ficer is empowered to stop a vehicle within the borders of 
an Indian reservation for a traffic law offense and, upon 
determining that the offender is a non-Indian, to request 
him to wait until a cross-commissioned BIA officer arrives. 
State v. Ryder, 1981-NMCA-017, 98 N.M. 453, 649 P.2d 
756, aff'd, 1982-NMSC-066, 98 N.M. 316, 648 P.2d 774. 

Authority of tribal police officer over non-Indian. 
— A tribal police officer has the authority to stop and is- 
sue a tribal citation, and arrest a non-Indian, so long as 
the Indian authorities promptly deliver up the non-Indian 
offender, rather than try and punish him themselves. 
State v. Ryder, 1981-NMCA-017, 98 N.M. 453, 649 P.2d 
756, aff d, 1982-NMSC-066, 98 N.M. 316, 648 P.2d 774. 

Where state police officer initially stopped defen- 
dant for speeding on Mescalero reservation, because 
the officer did not have authority to enforce Mescalero 
tribal traffic ordinances, defendant's motion to sup- 
press evidence was properly granted. State v. Branham, 
2004-NMCA-131, 136 N.M. 579, 102 P.3d 646. 

Citations issued to non-Indians. — Traffic citations 
lawfully issued by a commissioned bureau of Indian af- 
fairs officer to a non-Indian cannot legally be referred to 
a tribal court, but should be referred to state magistrate 
court. 1992 Op. Att'y Gen. No. 92-07. 

Law reviews. — For annual survey of New Mexico 
law relating to criminal procedure, see 12 N.M.L. Rev. 271 
(1982). 


29-1-12. Authorization to maintain and retake custody of Arizona 


prisoners. 


An officer or employee of the Arizona department of corrections who has in his custody, pursuant 
to Arizona law, a ward, offender or prisoner of the state of Arizona whom he is transporting from 
a facility in Arizona to another point in Arizona via New Mexico or to a point in New Mexico for 
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firefighting or conservation work shall maintain custody of such ward, offender or prisoner in New 
Mexico, Such officer or employee may, in the event of escape of such ward, offender or prisoner.in 
New Mexico, retake such, ward, offender or prisoner in the same manner as if such officer or em- 
ployee were 'a New Mexico police officer and such ward, offender or prisoner had been committed 
to his custody under New Mexico law. 


History: 1953 Comp., § 39-1-13, enacted’ by Laws 
1975, ch. 281, § 1. 


29-1-18. Unclaimed property; inventory. 


A peace officer shall immediately inventory and record any personal property that comes into 
his possession and is taken under authority of law or is left in his possession or in the possession of 
the state, county or municipality. As used in Sections 29-1-13 through 29-1-15 NMSA 1978, "peace 
officer" means any full-time employee of a police or sheriff's department that is part of or admin- 
istered by the state or any political subdivision of the state and which employee is responsible for 
the prevention and detection of crime and the enforcement of the penal, traffic or highway laws of 
the state. 


History: Laws 1983, ch. 50, § 1. . ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Uniform 
Disposition of Unclaimed Property Act, 98 A.L.R.2d 304. 


29-1-14. Unclaimed property; authority to sell; notice of sale; deadly 
weapons, controlled substances and other contraband 
excepted. 


A... Any personal property having a fair market value greater than fifty dollars ($50.00) that 
has been unclaimed by the true owner, is no longer necessary for use in obtaining a conviction, 
is not needed for any other public purpose and has been in the possession of a state, county or 
municipal law enforcement agency for more than ninety days shall be sold at public sale. 

B. Prior to the sale of seized personal property, the law enforcement agency shall make a 
reasonable attempt to notify the original owner of the seized personal property and shall publish 
a notice of the sale of unclaimed personal property once each week for two successive weeks. The 
notice shall contain: | 

(1) a brief description of the personal property to be sold; 
(2) the time and place of the sale; and 
(3) the name of any purported owner, if known. 

C. Ifprior to the sale the true owner identifies the personal property to be sold and offers strict 
proof of identity and ownership of the personal property, the personal property shall be returned 
to its true owner. 

D. Any personal property offered but not sold at a public sale may be destroyed or otherwise 
disposed of upon application to the district court, ex parte and without notice. 

E. Any personal property sold at public sale, claimed by its true owner, destroyed or otherwise 
disposed of pursuant to this section shall be removed from the inventory record kept by the law 
enforcement agency. — 

F. Any personal property having a fair market value equal to or less than fifty dollars ($50.00) 
that has been unclaimed by the true owner, is no longer necessary for use in obtaining a convic- 
tion, is not‘yneeded for any other public purpose and has been in the possession of a state, county or 
municipal law enforcement agency for more than ninety days may be destroyed, except as other- 
wise provided by order of the district court upon ex parte application without notice. 

G. Any alcoholic beverage that. has been unclaimed by the true owner, is no longer necessary 
for use in obtaining a conviction, is not needed for any other public purpose and has been in the 
possession of a state; county or municipal law enforcement agency for more than ninety days may 
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be destroyed or may be utilized:by the scientific laboratory division of the department of health for 
educational or scientific purposes. 

H. This section shall not apply to deadly weapons or items of significant historical value, poi- 
sons, controlled substances or other contraband lawfully seized as evidence for the prosecution of a 
violation of statute or ordinance or which has otherwise come into the lawful possession of a state, 
county or municipal law enforcement agency and has been in possession for more than ninety 
days. Once it is determined by the law enforcement agency that any property enumerated in this 
subsection is no longer necessary for use in obtaining a conviction or is not needed for any other 
public purpose, the law enforcement agency may apply to the district court, ex parte and without 
notice, for an order authorizing destruction or other disposition of the property; provided that a 
state, county or municipal law enforcement agency shall allow state museums access to agency 
inventory records for the purpose of inspecting and selecting firearms that are appropriate to state 
museum firearm collections. The court shall grant the application if the proposed destruction or 
disposition is in the best interest of the public safety and welfare. 

I. This section shall not apply to any personal property for which a notice of intent to claim 
has been served. Any victim, as defined in Section 31-26-3 NMSA 1978, or alleged victim shall be 
entitled to serve notice of intent to claim ownership of any personal property upon that person, 
agency or entity in actual custody or control of the property. Nothing in this subsection shall be 
construed to limit, interfere with or affect the rights or remedies of the rightful owner of any 


seized property. 


History: 1978 Comp., § 29-1-14, enacted by Laws 
1983, ch. 50, § 2; 1989, ch. 147, § 1; 1994, ch. 22, § 1; 
2003, ch. 340, § 1. 

The 2008 amendment, effective July 1, 2003, in Sub- 
section A, deleted the former last sentence concerning the 
federal Gun Control Act of 1968; in Subsection B, deleted 
"or owners" following "purported owner"; in Subsection H, 
deleted "except for firearms" following "deadly weapons" 
in the first sentence and "prior to the sale of firearms" fol- 
lowing "provided that" in the second sentence; in Subsec- 
tion I, substituted "Section 31-26-3" for "Section 31-24-3", 

The 1994 amendment, effective July 1, 1994, sub- 
stituted "a state, county or municipal law enforcement 
agency" for "the state, county, municipality or peace of- 
ficer" in the first sentence in Subsections A and H, and 
in Subsections F and G,."Prior to the sale of seized per- 
sonal property, the law enforcement agency shall make 
a reasonable attempt to notify original owner of seized 
personal property and shall" for "The peace officer shall" 
in the first sentence in the introductory paragraph of Sub- 
section B, "law enforcement agency" for "peace officer" in 
Subsection E and near the beginning of the second sen- 
tence in Subsection H, "department of health" for "health 
and environment department" in Subsection G and "the 
law enforcement agency" for "he" near the middle of the 


second sentence in Subsection H; inserted "federal" in the 
second sentence in Subsection A; and added the proviso 
clause at the end of the second sentence in Subsection H. 

The 1989 amendment, effective June 16, 1989, in 
Subsection A inserted “having a fair market value greater 
than fifty dollars ($50.00)" in the first sentence; added 
present Subsection D; redesignated former Subsection 
D as present Subsection E, while substituting therein 
"claimed by its true owner, destroyed or otherwise dis- 
posed of pursuant to this section" for "or claimed by its 
true owner"; added Subsections F and G; redesignated 
former Subsection E as Subsection H, while substituting 
"ninety days" for "one year" at the end of the first sen- 
tence; and added Subsection I, 


ANNOTATIONS 


Intention to abandon may be manifested by ex- 
pressed acts of the owner or by acts or conduct implying 
abandonment, which may be inferred from the circum- 
stances. 1955-56 Op. Att'y Gen. No. 56-6357, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 506 et seq. 

63 C.J.S. Municipal Corporations § 883. 


29-1-15. Proceeds of sale; title to property vests in purchaser. 


A. Any money derived by a peace officer from the sale of unclaimed personal property 
shall be paid to the appropriate treasurer for credit to the general fund of the state, county or 


municipality. 


B. Any person purchasing unclaimed personal property at a public auction conducted by a 
peace officer has good title to the property. The true owner of the unclaimed personal property is 
divested of any right to the property and is estopped from making any claim to the property. 


History: Laws 1983, ch. 50, § 3. 


ANNOTATIONS 


Law reviews. — For comment, "Regional Planning - 
Subdivision Control - New Mexico's New Municipal Code," 
see 6 Nat. Res. J, 135 (1966). 
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29-1-16. Electronic recordings of custodial interrogations. 


A. Astate or local law enforcement officer shall comply when reasonably able to do so with the 


following procedures when conducting a custodial interrogation: 

(1) the custodial interrogation shall be electronically recorded in its entirety; 

(2) if conducted in a police station, the custodial interrogation. shall be electronically 
recorded by a method that includes audio or visual or both, if available; and 

(83) the electronic recording shall include the advice of constitutional rights required by law. 


B. A law enforcement officer shall:comply with the provisions of this section unless the law 


enforcement officer has good, cause not, to electronically record the entire custodial interrogation 
and makes a contemporaneous written or electronic record of the reasons for not doing so. Good 
cause includes; 
(1) the electronic recording equipment was not reasonably available; 
(2) the electronic recording equipment failed and obtaining replacement equipment v was 
not feasible; 
(3) . the individual refused to be recorded; or. . 
(4) the statement was made in a court proceeding ora a grand j jury proceeding. 
C, Statements that are spontaneously volunteered and not the result of custodial interrogation 
are not subject to the provisions of this section. 
D. The provisions of this section shall apply only to custodial interrogations when, at the time 
of the interrogation, the person is suspected of committing a felony offense. 
E. The provisions of this section do not apply to custodial interrogations conducted outside the 
state of New Mexico. 
F. The provisions of this section do not apply to statements used for impeachment purposes. 
G. The provisions of this section do not apply within a correctional facility. 
H. As.used in this section: | 
(1) "custodial interrogation" means questioning by ae enforcement officers that requires 
the advice of constitutional rights; and 
(2), "electronic recording" means a complete and authentic electronic recording created by 
visual or audio media, including by motion picture, videotape, audio tape or digital media. 
I. This section shall not be construed to exclude otherwise admissible Pridente.! in any judicial 
proceeding. 


History: Laws 2005, ch. 252, § 1. : | ANNOTATIONS 


Effective dates. — Laws 2005; ch. 252,'§ 3'made Laws 
2005, ch. 252, § 1 effective January 1, 2006. Law not retroactive. — Where defendant made state- 
Severability. — Laws 2005, ch. 252, § 2 provided that ments to police officers at an interview that: occurred on 
if any part of Laws 2005, ch. 252, § 1 is held invalid, the May 31, 2005, and Laws 2005, Chapter 252, Section 3 
réinainder sledtinge Heteffected! made Section 29-1-16 NMSA 1978 effective on ‘January 1, 


2006, Section 29-1-16 NMSA 1978 did not apply to defen- 
dant's statements; State v. Garcia, 2011-NMSC- else 149) 
N.M. 185, 246 P.3d 1057. 


29-1-17. Identity theft reports. 


When a law enforcement officer interviews an alleged identity theft victim, the law enforcement 
officer shall make a written report of the information provided by the victim and by witnesses on 
appropriate forms provided by the attorney general. A copy of the police report shall be filed with’ 
the office of the attorney general. 


History: Laws 2009, ch. 95, § 1. Effective dates. — Laws 2009, ch. 95, § 6 made sats 
2009, ch. 95, § 1 effective July 1, 2009. 
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29-1-18. Requiring certain law enforcement agencies to use body-worn 
cameras while on duty; adoption of policies and procedures 
governing use. 


A. A law enforcement agency shall require peace officers the agency employs and who rou- 
tinely interact with the public to wear a body-worn camera while.on duty. Each law enforcement 
agency subject to the provisions of this section shall adopt arate and Vigil ace the 
use of body-worn cameras, including: 
(1) requiring activation of a body-worn camera ehieneeer’ a peace officer} is prieenninl: to 
a call for service or at the initiation of any other law enforcement: or investigative encounter be- 
tween a peace officer and a member of the public; ! 
(2) prohibiting deactivation of a body-worn camera until the conclusion of a law enforce- 
ment or investigative encounter; 
(3) requiring that any video recorded by a bodysiveln camera shall be retained ty the law 
enforcement agency for not.less than one hundred twenty days; and 
(4) establishing disciplinary rules for peace officers who: 
(a) fail to operate a body-worn camera in accordance with law enforcement agency 
policies; 
(b) intentionally manipulate a body-worn camera recording; or 
(c) prematurely erase a body-worn camera recording in violation of law enforcement 
agency policies. 

B. Peace officers who fail to comply with the policies and procedures required ‘e be: SF Asi 
pursuant to Subsection A of this section shall be presumed to have acted in bad faith and shall be 
deemed liable for the independent tort of negligent spoliation of evidence or the independent tort 
of intentional spoliation of evidence. . ; 

C, As used. in this section: Tae . 

(1) "body-worn camera" means an electronic device worn on a person's body that records 
both audio and video data; 

(2) "law enforcement agency" means the police department of a municipality, the sheriff's 
office of a county, the New Mexico state police or the department of public safety; and 

(3) "peace officer" means any full-time salaried or certified part-time salaried officer who by 
virtue of office or public employment is vested by law with the duty to maintain the public peace. 


History: Laws 2020 (1st S.S.), ch. 7, § 1. Const., art. IV, § 23, was effective September 20, 2020, 90 

Effective dates. — Laws 2020 (1st.§.S.), ch. 7, con- days after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 

ARTICLE 2 
State Police 
Sec. Sec. 
29-2-1. New Mexico state police created. , 29-2-18. Uniforms and badges; uniform allowance to be 
29-2-1.1. Definitions, set by secretary. 
29-2-2. Repealed. 29-2-14, Unauthorized wearing of uniform -or badge; 
29-2-3. New Mexico state police; organization. unauthorized marking of motor vehicle; 
29-2-4. Appointments; removal. penalty. 
29-2-4.1. Rules. 29-2-15. Repealed. 
29-2-5. Repealed. 29-2-16. State police school; compensation. 
29-2-6. Qualifications of members. 29-2-17, Repealed. 
29-2-7. Commissioned officers; application; procedure. 29-2-18. State police chief and other members; powers 
29-2-8. New Mexico state police; commissioned officers; and duties. 
examination. 29-2-19. Chief; qualifications; removal. 
29-2-9. Probationary period; length; permanent commis-. . 29-2-20. Districts. 
sion; salary. ' 29-2-21. Details. 
29-2-10. Promotions, , 29-2-22. Rulemaking power; rules to Sdeaniiah standards 
29-2-11. Disciplinary proceedings; appeal of conduct: 
29-2-12. Oath, 29-2-23. Repealed. 
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Sec, Sec. . ; 

29-2-24. Waiver. 29-2-28. Provide concurrent jurisdiction of state property 
29-2-25. Accident reports. and grounds. 


29-2-26. Repealed. 
29-2-27. Security for the governor and the legislature. 


* 


29-2-29. State police; group life insurance. 


29-2-1. New Mexico state police created. 


There is created in the department of public safety the "New Mexico state police division". 


History: 1941 Comp., § 40-201, enacted by Laws 
1941, ch. 147, § 1; 1953 Comp., § 39-2-1; Laws 1977, ch. 
257, § 19; 1979, ch. 202, § 12; 1987, ch. 254, § 17; 1989, 
ch. 204, § 21. 

Cross references. — For radio communication prop- 
erty, ownership transferred tothe department of informa- 
tion technology, see 9-27-18 NMSA 1978. ' 

For educational funds for children of police killed in ac- 
tive duty, see 28-14-1 NMSA 1978 et seq. 


29-2-1.1. Definitions. ,_ 
As used in Chapter 29 NMSA 1978: 


The 1989 amendment, effective July 1, 1989, substi- 
tuted "department of public safety" for "department of 
state government", 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S, States § 81, 


A. "chief" or "chief of the state police" means the director of the New Mexico state police divi- 


sion of the department; 


B. "commission" means the public safety advisory commission; 

C. "department" means the department of public safety; 

D. "member of the New Mexico state police" means a commissioned officer of the New Mexico 
state police, including an officer who is certified and commissioned as of June 30, 2015 in the for- 
mer motor transportation division or the former special investigations division; 


E. "New Mexico law enforcement academy" o 


r "academy" means a division of the department 


established pursuant to the Law Enforcement Training Act [Chapter 29, Article 7 NMSA 1978]; 
F. "New Mexico state police" means the New Mexico state police division of the department; and 
G. "secretary" means the secretary of public safety. 


History: 1978 Comp., § 29-2-1.1, enacted by Laws 
1987, ch. 254, § 18; 1989, ch. 204, § 22; 2015, ch. 3, § 4. 

The 2015 amendment, effective July 1, 2015, pro- 
vided for the reorganization of the department of public 
safety by amending certain law enforcement definitions; 
in Subsection D, after the second occurrence of "state po- 
lice," added the remainder of the sentence; in Subsection 
Hi, after "means a", deleted "bureau of the training and 
recruiting", after "department", deleted "of public safety" 
and added "established pursuant to the Law Enforcement 


29-2-2. Repealed. 


Repeals. — Laws 1987, ch. 254, § 27 repealed 29-2-2 
NMSA 1978, as amended by Laws 1979, ch. 202, § 13, re- 
lating to police board composition, effective July 1, 1987. 


Training Act"; in Subsection F, after the semicolon, added 
"and"; and deleted former Subsection G and redesignated 
former Subsection H as Subsection G. 

The 1989 amendment, effective July 1, 1989, deleted 
"public safety" preceding "department" in Subsections A 
and F, and substituted "department of public safety" for 
"public safety department" in Subsection C, "New Mexico 
state police" for "department" in Subsection D, and all of 
the present language of Subsection E following "means" 
for "the training division of the public safety department". 


29-2-3. New Mexico state police; organization. 


The New Mexico state police shall consist of a chief and such patrol officers, sergeants, lieuten- 
ants and captains as the secretary may deem advisable within the limits of the funds appropriated 
for the New Mexico state police; provided that the number of captains, lieutenants and sergeants 
shall not exceed twenty-five percent of the total number of the police, exclusive-of the chief; but 
this requirement shall not be interpreted so as to require the demotion of any member of the 
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previous state police division, the former motor transportation division or the former special in- 
vestigations division. : 


History: 1941 Comp., § 40-203, enacted by Laws first occurrence of "chief", added "and"; after "such", de- 


1941, ch. 147, § 3; 1953 Comp., § 39-2-3; Laws 1977, ch. leted "patrolmen" and added "patrol officers"; after "cap- 
257, § 21; 1979, ch. 202, § 14; 2015, ch. 38, § 5. tains as the", deleted "New Mexico state police board" and 
The 2015 amendment, effective July 1, 2015, provided added "secretary", after "provided", deleted "however", 
for the reorganization of the department of public safety and after "police division", deleted "of the criminal justice 
by clarifying references to positions within the organiza- department" and added "the former motor transportation 
tional structure of the New Mexico state police; after the division or the former special investigations division". 


29-2-4. Appointments; removal. 


The chief of the New Mexico state police shall be appointed by the’secretary. All patrol officers 
and other officers and all civilian employees shall be appointed by the chief. 


History: 1941 Comp., § 40-204, enacted by Laws For removal of chief, see 29-2-19 NMSA 1978. 


1941, ch. 147, §4; 1953 Comp., § 39-2-4; Laws 1977, ch. For certificate from law enforcement academy, see 29- 
257, § 22; 1979, ch. 202, § 15; 2015, ch. 3, § 6. 7-6 NMSA 1978. 

Compiler's notes. — Although "removal" was added The 2015 amendment, effective July 1, 2015, provided 
to the section heading, no provisions relevant to removal for the reorganization of the department of public safety 
were added to this section by the 1979 amendment. by clarifying certain duties regarding appointment within 

Cross references, — For removal during probationary the department of public safety; after "appointed by the", 
period, see 29-2-9 NMSA 1978. deleted "New Mexico state police board" and added "sec- 

For disciplinary proceedings culminating in removal, retary", and after "All", deleted "patrolmen" and added 
see 29-2-11 NMSA 1978. "patrol officers. ‘ 


29-2-4.1. Rules. 


The secretary shall promulgate rules governing employment and operating practices and re- 
lated matters for employees of the New Mexico state police. 


History: 1978 Comp., § 29-2-4.1, enacted by Laws Mexico state police board" and added "secretary"; and af- 
1979, ch, 202, § 16; 2015, ch. 3, § 7. ter "rules", deleted "and regulations". 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety ANNOTATIONS 
by providing the secretary of public safety with the au- Am. Jur. 2d, A.L.R. and C.J.S. references. — Sexual 


thority to create rules. for the department; in the catch- 


. : misconduct or irregularity as amounting to "conduct un- 
line, deleted "and regulations"; after "The", deleted "New es Mf : 


becoming an officer," justifying officer's demotion or re- 
moval or suspension from duty, 9 A\.L.R.4th 614. 


29-2-5. Repealed. 


Repeals. — Laws 1987, ch. 254, § 27 repealed. 29- relating to retention of chief and members of state police, 
2-5 NMSA 1978, as enacted by Laws 1941, ch, 147, § 5, effective July 1, 1987. 


29-2-6. Qualifications of members. 


A. Members of the New Mexico state police, except the chief, shall: 

(1) at the time of their appointment, be citizens of the United States; 

(2) at the time of their appointment, have reached twenty-one years of age; 

(3) except as otherwise provided in Subsection B of this section, at the time of their ap- 
pointment, have completed at least sixty hours of college credit or have had two years of military 
or law enforcement service. This requirement shall not apply to officers who are certified and com- 
missioned as of June 30, 2015 in the former motor transportation division or the former special 
investigations division; | 

(4) be of good moral character and not have been convicted of a felony or infamous crime in 
the courts of this state or other state or any country or in the federal courts; and 

(5) pass a physical examination that the New Mexico state police may require. 
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B. Notwithstanding the requirement of Paragraph (3) of Subsection A of this section, the chief 
may appoint a member of the New Mexico state police who has at least thirty hours of college 
credit, and the chief shall determine an appropriate time period after appointment for the member 
to complete the additional thirty hours of college credit. required. This provision shall not apply to 


officers who are certified and commissioned as of June 30, 2015 in the former motor transportation 
division or the former special investigations division, i 


History: 1941 Comp., § 40-206, enacted by Laws 
1941, ch. 147, § 6; 1953 Comp., § 39-2-6; Laws 1963, ch. 
100, § 1; 1967, ch. 64, § 1; 1978, ch. 37, § 1; 1977, ch. 257, 
§ 23; 1979, ch. 202, § 17; 1993, ch. 70, § 1; 1998, ch. 5, 
§ 1; 2001, ch. 45, § 1; 2009, ch. 55, § 1; 2011, ch. 91, § 1; 
2015, ch. 3, § 8. 

Cross references, — For inapplicability of Criminal 
Offender Employment Act to law enforcement agencies, 
see 28-2-5 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 
by clarifying qualification requirements for members of 
the New Mexico state police; in Subsection A, Paragraph 
3, added the, second sentence relating to, certain certified 
and commissioned officers; in Subsection B, added the 
second sentence relating to certain certified and commis- 
sioned officers; and deleted Subsection C, 

The 2011 amendment, effective June 17, 2011, sup- 
plemented the educational requirement for state police 
officers by adding, as an alternative to the college credit 
requirement, a requirement of two years of military or law 
enforcement service, 

The 2009 amendment, effective June 19, 2009, in 
Paragraph (3) of Subsection A, added "except as otherwise 
provided in Subsection B of this section", deleted "not less 


than", and added "at least"; deleted former Subparagraph | 


(b) of Paragraph (3) of Subsection A that required not less 
than 30 hours of college credit and completion of an addi- 
tional 30 hours of college credit; and added Paragraph B. 

The 2001 amendment, effective July 1, 2001, added 
Subparagraph A(3)(b). 

The 1998 amendment, effective July 1, 1998, rewrote 
Paragraph A(3); deleted "any" preceding "or" in two places 
in Paragraph A(4); substituted "pass a physical" for "suc- 
cessfully pass any physical" in Paragraph A(5); and in 
Subsection B, substituted "A" for "No", inserted "not" fol- 
lowing "shall", and substituted "a member of the public 
safety advisory commission for "any member of the de- 
partment of public safety advisory commission". 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "twenty-one years of age" for "age of majority and be 
not more than thirty-five years of age" in Paragraph (2) 
of Subsection A; deleted former Subsection B which read 
"Members of the New Mexico state police, including the 
chief, shall not be over sixty-one years of age"; redesignated 
former Subsection C as Subsection B; and substituted "de- 
partment of public safety advisory commission" for "New 
Mexico state police board" at the end of Subsection B. 


ANNOTATIONS 


Discretion to terminate officer for not passing 
physical. — The board (now commission) charged with 


management and control of the department has the discre- 
tion to terminate an officer for failure to pass the required 
physical examination. This is a continuing qualification 
and members must pass any reasonable physical examina- 
tion required from time to time. Tafoyau..N.M. State Police 
Bd,, 1970-NMSC-106, 81 N.M. 710, 472 P.2d 973. 

Notice and hearing required. —,While the board 
(now commission) may require its officers to submit to and 
pass any physical examination reasonably required and 
while the failure to pass may be the basis for a removal 
proceeding, this is far different from vaulting this section 
to a power of dismissal at the discretion.of the board (now 
commission) without prior notice and a hearing. Tafoya v. 
N.M. State Police Bd., 1970-NMSC-106, 81.N.M. 710, 472 
P.2d 973. 

Nepotism provision controls over general Hhintes 
— The general. state statute pertaining to nepotism (Sec- 
tion 10-1-10 NMSA 1978) is not applicable in regard..to 
the hiring of state police personnel, but rather this sec- 
tion, which pertains specifically to the state police, is con- 
trolling. 1963-64 Op. Att'y Gen. No. 63-114. 

When fully qualified individual not appointed as 
member. — One who is otherwise fully qualified cannot 
be appointed as a member of the’New Mexico state police 
if his two years of residency did not occur immediately 
prior tothe time of appointment, but such a person can be 
accepted by the state police as a candidate to attend the 
recruit training school. 1961-62 Op. Att'y Gen. No. 62-120 
(opinion rendered prior to 1963 and 1967 amendments). 

Prohibited relationship degrees. — It may be said 
that the officer and his wife stand one and the same, in 
relation to the collateral line relationship of the wife. This 
being so, the wife and her brother stand as to one another 
in the second degree. And continuing one degree further to 
the son of the aforesaid brother, being also the nephew of 
the herein considered officer's wife, a prohibited relation- 
ship degree exists, e.g., a third-degree separation. 1957-58 
Op. Att'y Gen. No. 58-170 (opinion rendered prior to 1963 
and 1967 amendments). 

Applicant not considered for state police. — It 
is not permissible for an applicant to be considered for 
the New Mexico state police force whose father's sister 
is married to an officer of said force. 1957-58 Op. Att'y 
Gen. No. 58-170 (opinion rendered prior to 1963 and 1967 
amendments). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction and effect of state constitutional or statu- 
tory provision regarding nepotism in the public service, 11 
A.L.R.4th 826. 

Sex discrimination in law enforcement and corredtions 
employment, 53 A.L.R. Fed. 31. 

81A C.J.S, States § 83. 


29-2-7. Commissioned officers; application; procedure. . 


The New Mexico state police shall cause all applicants for the position of commissioned officer to 
submit a written detailed application on forms as the secretary shall prescribe, and the secretary 
shall cause an investigation to be made of all applicants, subsequent to their taking the examina- 
tion referred to in Section 29-2-8 NMSA 1978, for the purpose of determining the moral character, 
general reputation and fitness of any applicant. An applicant who is found unfit as a result of the 
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investigation shall be disqualified for employment. The secretary shall by rule prescribe the physi- 
cal qualifications of applicants and shall require each applicant to submit to a physical examina- 
tion by doctors as the secretary shall designate. An applicant who does not meet the physical 
requirements prescribed by the secretary shall be disqualified for employment. Inasmuch as laws 
have been enacted providing for retirement, disability and life insurance funds for members of the 
New Mexico state police, it is the intention of the legislature that no applicants will be appointed 
who are in such physical condition that the cost of such protection will thereby be increased. 


History: 1941 Comp., § 40-207, enacted by Laws "board" throughout the section; after the first occurrence 
1941, ch. 147, § 7; 1953 Comp., § 39-2-7; Laws 1977, of "examination", deleted "hereinafter"; after "referred 
ch, 257, § 24; 1978, ch. 82, § 1; 1979, ch. 202, § 18; 2015, to", added "in Section 29-2-8 NMSA 1978"; after "any ap- 
ch. 3, § 9. plicant", inserted a period, deleted "and any such", began 

The 2015 amendment, effective July 1, 2015, provided a second sentence and added "An"; in the present second 
for the reorganization of the department of public safety sentence, after "result of", deleted "such" and added "the", 
by clarifying certain duties of the secretary of public after "examination by", deleted "such", and after "desig- 
safety with regard to commissioning officers; after "ap- nate", inserted a period, deleted "and any", began a third 
plication on", deleted "such"; substituted "secretary" for sentence, and added "An", 


29-2-8. New Mexico state police; commissioned officers; examination. 


The New Mexico state police shall conduct a written examination of all applicants for the position 
of commissioned officer for the purpose of determining their mental qualifications and knowledge of 
the laws of New Mexico and their ability to render assistance in case of accidents upon the public 
highways. No applicant shall be appointed a member of the New Mexico state police, other than the 
chief, until the applicant has passed the written examination with a grade of not less than seventy- 
two percent. This section shall not apply to officers who are certified and commissioned as of June 30, 
2015 in the former motor transportation division or the former special investigations division. 


History: 1941 Comp., § 40-208, enacted by Laws within the New Mexico state police; after "highways", 
1941, ch. 147, § 8; 1953 Comp., § 39-2-8; Laws 1977, deleted "and", inserted a period, and began a second sen- 
ch. 257, § 25; 1978, ch. 82,.§ 2; 1979, ch. 202, § 19; tence; in the present second sentence, after "until", de- 
2015, ch. 3, § 10. leted "he shall have" and added "the applicant has", after 

The 2015 amendment, effective July 1, 2015, provided "passed", deleted "such" and added "the"; and added the 
for the reorganization of the department of public safety third sentence relating to certain certified and commis- 
by clarifying certain qualification requirements of officers sioned officers, 


29-2-9. Probationary period; length; permanent commission; salary. 


A. All new appointments as members of the New Mexico state police shall be for a probation- 
ary period of two years. During the probationary period, the new members may be removed or 
suspended at the discretion of the chief. At the end of two years of satisfactory service and upon 
recommendation of the chief and with concurrence of the secretary, the appointee may receive a 
permanent commission as a member of the New Mexico state police. However, the probationary 
period may be extended beyond a two-year period upon the recommendation of the chief with the 
concurrence of the secretary. This subsection shall not apply to officers who are certified and com- 
missioned as of June 30, 2015 in the former motor transportation division or the former special 
investigations division, Members who are on probation on July 1, 2015 shall complete the proba- 
tionary period under which they were hired. 

B. The salaries of all members of. the New Mexico state police, probationary and permanent, 
and that of the chief shall be fixed by the secretary. 


History: 1941 Comp., § 40-209, enacted by Laws 1941, sentence of Subsection A, deleted each occurrence of 
ch. 147, § 9; 1953, ch. 80, § 2; 1953 Comp., § 39-2-9; Laws "such" and added "the", after "chief", deleted "of the New 
1977, ch. 257, § 26; 1979, ch. 202, § 20; 2015, ch. 3, § 11. Mexico state police"; in the third sentence of Subsection A, 

The 2015 amendment, effective July 1, 2015, pro- after "concurrence of the", deleted "New Mexico state po- 
vided for the reorganization of the department of pub- lice board" and added "secretary"; in the fourth sentence 
lic safety by clarifying certain duties of the secretary of of Subsection A, deleted "board" and added "secretary"; 
public safety and amending qualification requirements added the fifth sentence relating to certain certified and 
for certain officers; designated the previously undesig- commissioned officers; and in Subsection B, after "fixed by 
nated paragraphs as Subsections A and B; in the second the", deleted board and added "secretary". 
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29-2-10. Promotions. 


All promotions in the New Mexico state police to the rank of sergeant shall be made after writ- 
ten examinations. All promotions above the rank of sergeant. shall. be made by the chief after 
concurrence and approval by the secretary. The ranks. of sergeant, lieutenant and captain shall 
be permanent unless established as an exempt rank by the chief with the concurrence of the sec- 
retary. All promotions above the rank of captain are by executive appointment of:the chief with 
concurrence of the secretary, and those persons shall serve at the pleasure of the chief with the 
concurrence of the secretary. 


History: 1941 Comp., § 40-210, enacted by Laws safety with regard to promotions in the New Mexico state 


1941, ch, 147, § 10; 1953 Comp., § 89-2-10; Laws 1979, police; in the first sentence, after "written examinations", 
ch. 202, § 21; 2015, ch. 3, § 12, deleted the remainder of the sentence; and substituted 

The 2015 amendment, effective July 1, 2015, provided "secretary" for "New Mexico state police” board" and 
for the reorganization of the department of public safety "board" throughout the section. 


by ‘clarifying certain’ duties of the secretary of public 


29-2-11.. Disciplinary proceedings; appeal. 


A. A New Mexico state police officer holding a permanent commission shall not be removed 
from office, demoted or suspended except for incompetence, neglect of duty, violation of a published 
rule of conduct, malfeasance in office or conduct unbecoming an officer, except as provided in this 
section. A probationary officer not holding a permanent. commission may be removed from office, 
demoted or suspended in accordance with New Mexico state police rules. 

B. The secretary may suspend an officer for disciplinary reasons for not more than thirty days 
in accordance with New Mexico state police rules without further review or appeal. 

C. In the event an officer is removed from office, demoted or suspended for a period of more 
than thirty days, the secretary shall provide written notification of the grounds supporting the 
action to the officer. The officer may appeal the secretary's action to the commission within thirty 
days of the date of receipt’of the secretary's written notification. The appeal process. shall be pub- 
lic and conducted in accordance with New Mexico state police rules. 

D. In the event the commission finds that there is just cause for the removal, demotion or 
suspension of the officer for a period in excess of thirty days, the officer may appeal the decision 
of the commission to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 
1978. 


History: 1941 Comp., § 40-211, enacted by Laws provided in Subsection D for.an appeal to district court if 


1941, ch. 147, § 11; 1953, ch. 80, § 3; 1953 Comp.,, § 39- the commission finds that there is just cause for the re- 
2-11; Laws 1970, ch. 5, § 1, 1977, ch. 257, § 27; 1979, ch. moval, demotion or suspension. 
202, § 22; 1987, ch. 254, § 19; 1989, ch. 204, § 23; 1998, Laws 2006, ch. 11, § 1 and Laws 2006, ch. 12, § 1 en- 
ch. 55, § 40; 1999, ch. 265, § 42; 2006, ch. 11, § 1; 2006, acted identical.amendments to this section. The section 
ch. 12, § 1. was set out as amended by Laws 2006, ch. 12, § 1. See 
Cross references. — For procedures governing ad- 12-1-8 NMSA 1978. 
ministrative appeals to the district court, see Rule 1-074 The 1999 amendment, effective July 1, 1999, substituted 
NMRA. _, "Section 39-3-1.1" for,"Section 12-8A-1" in Subsection D., 
The 2006 amendment, effective February 24, 2006, The 1998 amendment, effective September 1, 1998, 
provided in Subsection A that a probationary officer not inserted "; appeal" in the section heading; added the sub- 
holding a permanent commission may be removed from ‘section designations; in Subsection B, substituted "rules" 
office, demoted or suspended in accordance with state for ' ‘regulations’; ; in, Subsection C, deleted. "'s "so" following 
police rules; deleted the provision in Subsection B, which "person"; and rewrote Subsection D. 
provided that an officer holding a permanent commis- The 1989 amendment, effective July 2: 1989, substi- 
sion had the right to have a suspension reviewed by the tuted "except as provided in this section" for ' ‘and only on 
commission; deleted provisions in Subsection C, which specific written charges filed with the commission with 
provided for the filing of written charges with the com- timely and adequate notice of the charges to the person 
mission, notice of charges to the officer, a prompt hearing . charged and after a hearing on the charges by the com- 
by the commission, legal representation of the officer, and mission" in the first.sentence; added the present second 
the making of a record of the hearing; added a provision through fifth sentences; inserted "of his own. choice and 
in Subsection C that the secretary shall provide notifica- at, his own expense” in the sixth sentence; rewrote the 
tion to the officer of the grounds supporting a removal, ninth sentence, which formerly read; "In the event the 
demotion or suspension; added a provision in Subsection. commission recommends to the secretary that. the person 
C, which provided for an appeal of the secretary's action to charged shall be removed, demoted or suspended for a pe- 
the commission in accordance with state police rules; and riod in excess of thirty days and the secretary so orders, 
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the person may appeal from the decision of the secretary governed by this section. Budagher v..N.M. State Police Bd., 
to the district court of the district in which the alleged 1971-NMSC-077, 82 N.M. 787, 487 P.2d 489. 

cause or any one of the alleged causes for the proceeding “Officer must first pursue administrative rem- 
arose"; substituted "commission" for "secretary" and "com- edy. — Police officer who was wrongfully dismissed and 
mission's" for "secretary's" in the next-to-last sentence; who claimed salary and other benefits must first pursue 
deleted "provided, however, that the chief of the New Mex- them administratively. Tafoya v. N.M. State Police Bd., 
ico state police may suspend members of the New Mexico 1970-NMSC-106, 81 N.M., 710, 472 P.2d 973. 

state police for disciplinary reasons for periods not to'ex- Board (now commission) is required to meet statu- 
ceed thirty days" at the end of the present last sentence; tory procedures when it desires to terminate officer, 
and deleted the former last sentence, which read: "Any and if this is not done consequently the severance from 
member holding a permanent commission thus suspended service is short of statutory right. Tafoya v. N.M. State Po- 
by the chiefhas the right to have the suspension reviewed lice Bd., 1970-NMSC-106, 81 N.M. 710, 472 P.2d 973. 

by the commission, but no, further, review or appeal shall , Doubts as to right to procedural. safeguards. — 
be allowed." Any doubt as to the right to procedural safeguards should 


be resolved in the officer's favor unless the right to remove 
ANNOTATIONS at will or pleasure is clearly expressed. Tafoya v. N.M. State 
Incompetence’ includes physical inability to Police Bd., 1970-NMSC-106, 81.N.M. 710, 472 P.2d 973, 


perform. — Incompetence includes physical inability ., No hearing required when reduction in rank, — 
to perform, which inclusion fits in with the pattern and The procedures of advancement, not a promotion, and 
purpose of the statutory plan. A termination or removal ‘reduction in rank resulting from regulation providing 
for physical unfitness is no less final than one for another that all ranks above captain will be appointments and 
form of incompetence, Tufoya v..N.M, State Police Bd., not permanently enable the chief to shift key personnel 
1970-NMSC-106, 81 N.M. 710, 472 P.2d 973. to positions where their interest and ability are used to 
Physical inability to perform constitutes voluntary best advantage, without the necessity of a hearing by New 
resignation not governed by section. — Request by of- Mexico state police board. Wimberly v. N.M. State Police 
ficer injured in line of duty who had used all his sick leave Bd., 1972-NMSC-034, 83 N.M. 757, 497 P.2d 968, 
for leave of absence which was improper under Rule.7, regu- Am, Jur. 2d, A.L.R. and C.J,S. references, — Sexual 
latory rule promulgated by state police board, issued pursu- misconduct or irregularity as amounting, to conduct un- 
ant to Section 29-2-22 NMSA 1978, and his physical inabil- becoming an officer," justifying officer's demotion or re- 
ity.to perform the functions of his job as a'senior patrolman, moval or suspension from duty, 9 A.L.R.4th 614, 
constituted. a voluntary resignation, not a termination 81A C.J.S, States § 110. 


29-2-12. Oath. 


All members of the New Mexico state police and the secretary shall take the oath of office re- 
quired of all state officials. 


History: 1941 Comp., § 40-212, enacted by Laws required of all state officials; after "police and the", deleted 
1941, ch. 147, § 12; 1953 Comp., § 39-2-12; Laws 1977, "New Mexico state police board" and added "secretary". 
or abe = 1978, ch. 82, § 3; 1979, ch, 202, § 23; 2015, ANNOTATIONS 

The 2015 amendment, effective July 1, 2015, provided Am, Jur. 2d, A.L.R. and Cu.S. references. — 81A 
for the secretary of public safety to take the oath of office O..8, States § 91: 


29-2-13. Uniforms and badges; uniform allowance.to be set by secretary. 


A suitable and distinctive uniform shall be prescribed by the secretary. The secretary shall 
provide and issue to each commissioned officer a uniform and an appropriate badge which shall 
contain in plain legible letters the words "New Mexico state police". The prescribed uniform and 
badge shall be worn at all times when on duty, except when by direction of the chief or the gover- 
nor, any member of the New Mexico state police is assigned to special duties. Uniform allowance 
and subsistence pay shall be established by the secretary and allowed in addition to a commis- 
sioned officer's salary and paid on a monthly basis to each commissioned officer of the division. The 
uniform allowance and subsistence pay shall be expended only for the purposes allowed and any 
portion of the uniform allowance or subsistence pay not so,spent in each fiscal year shall revert to 
the general fund. 


History: 1941 Comp., § 40-213, enacted by Laws sentence, deleted the former second and third sentences 
1941, ch. 147, § 13; 1953 Comp., § 39-2-13; Laws 1976, relating to establishment and expenditure of uniform al- 
ch. 8, § 1; 1977, ch. 257, § 29; 1979, ch, 202, § 24; 1989, lowance, substituted all of the language of the present sec- 
ch. 204, § 24. ond sentence preceding "which" for "The board shall also 

The 1989 amendment, effective July 1, 1989, substi- provide and issue to each member an appropriate badge 
tuted "secretary" for "board" in the section heading and and uniform", and added the last two sentences. 


"secretary" for "New Mexico state police board" in the first 
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ANNOTATIONS phraseology cannot be said to even imply that the purchase 
F J of uniforms is to be made by the department pursuant to the 
Section allows each officer to purchase own uni- State Purchasing Agent Act. 1964 Op. Att'y Gen, No. 64-134, 


form. — This section indicates the legislative intention to 
allow each officer to purchase his own uniforms, since the 


29-2-14. Unauthorized wearing of uniform or badge; unauthorized 
marking of motor vehicle; penalty. _ 


A. Unauthorized wearing of uniform or badge consists of the wearing or requiring the wear- 
ing, without authorization by the secretary, of a uniform or badge or both whose material, color or 
design, or any combination of them, is such that the wearer appears to be a Reel of the New 
Mexico state police. 

B. Unauthorized marking of motor vehicle consists of the marking, using, possessing or owning 
or requiring the marking or using, without authorization by the secretary, of a motor vehicle whose 
insignia, color or equipment, or any combination of them, is such that the motor vehicle appears to 
be a New Mexico state police motor vehicle. 

C. .Whoever commits unauthorized wearing of uniform or badge or unauthorized magn & of 
motor vehicle is guilty of a petty misdemeanor. 


History: 1953 Comp., § 39-2-138.1, enacted by Laws The 2015 amendment, effective July 1, 2015, changed 
1971, ch. 87, § 1; 1977, ch. 257, § 30; 1979, ch. 202, § 25; references made to’ the New Mexico police board to the 
2015, ch. 3, § 14. secretary of public safety; in Subsection A, after "autho- 

Cross references. — For impersonating peace officer, rization by the", deleted "New Mexico state police board" 
see 30-27-2.1 NMSA 1978. and added "secretary", in Subsection B, after "authoriza- 


tion by the", deleted "board" and added "secretary". 


29-2-15. Repealed. j 


Repeals. — Laws 1987, ch. 254, § 27 repealed 29-2-15 
NMSA 1978, as enacted by Laws 1941, ch. 147, § 14, relat- 
ing to division of state police, effective July 1, 1987. 


29-2-16. State police school; compensation, 


A. Before entering upon the appointee's duties, every appointee to the New Mexico state police 
shall be required to attend a school of instruction approved by the secretary. A uniform course of 
instruction shall be given all trainees governing the operation, maintenance and temporary road- 
side repair of motor vehicles, the laws of the state that the appointee may be called on to enforce 
and other instruction as the secretary may require. Attendance at the school or other course of 
instruction as may be prescribed renders the person attending subject to the control of the New 
Mexico state police during attendance. 

B. The secretary may, within the budgetary means of the New Mexico state police, allow sub- 
sistence and compensation for trainees attending the school of instruction at the New Mexico state 
police headquarters or elsewhere. 

C. This section shall not apply to members of the former motor transportation division or the 
former special investigations division. 


History: 1941 Comp., § 40-215, enacted by Laws "upon", deleted "his" and added "the appointee's", after 
1941, ch. 147, § 15; 1953 Comp,, § 39-2-15; Laws 1959, "attend", deleted "for a period of at least ninety days", 
ch. 231, § 1; 1971, ch. 211, § 1; 1977, ch. 257, § 31; 1978, after "approved by", deleted "New Mexico state police 
ch. 82, § 4; 1979, ch. 202, § 26; 1981, ch. 189, § 1; 2015, board" and added "secretary", after "laws of the state", de- 
ch. 8, § 15. leted "which" and added "that", and after “instruction as 

The 2015 amendment, effective July 1, 2015, pro- the", deleted "New Mexico state police board" and added 
vided for the reorganization of the department of public "secretary'; in Subsection B, after "The", deleted "board" 
safety by amending certain duties of appointees to the and added "secretary", and deleted the second sentence; 
New Mexico state police and clarifying certain duties and added Subsection C, 


of the secretary of public safety; in Subsection A, after 
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29-2-17. Repealed. 


Repeals. — Laws 1979, ch. 202, § 53, repealed 29-2- 
17 NMSA 1978, as enacted by Laws 1941, Ch. 147, § 16, 
relating to the state police reserve, effective July 1, 1979. 


29-2-18. State police chief and other members; powers and duties. 


A. The chief and other members of the New Mexico state police, when duly commissioned and 
sworn under the provisions of Sections 29-2-1 through 29-2-29 NMSA 1978, shall have the follow- 
ing powers and shall be: 

(1) conservators of the peace within the state with full power to apprehend, arrest and 
bring before the proper court all law violators within the state; 

(2) ex-officio deputies and agents of all the officers and departments of the taxation and 
revenue department and of the officers and departments within the state charged with the regis- 
tration of motor vehicles, the issuance of licenses to operators of motor vehicles and of the officers 
and departments of the state charged with the regulation and control of motor vehicles operated 
upon the public highways for hire in the transportation of either passengers or property; and 

(3) charged with the enforcement of all laws of New Mexico regulating the use of highways. 

B. Upon request of any officer or agency of the state charged with the duty of enforcing any law 
ofthe state that is made to the secretary, one or more members of the New Mexico state police may 


be temporarily designated specifically to enforce the provisions of such law. 


History: 1941 Comp., § 40-217, enacted by Laws 
1941, ch. 147, § 17; 1953 Comp., § 39-2-17; Laws 1977, 
ch, 257, § 33; 1979, ch. 202, § 27; 2015, ch. 3, § 16. 

Cross references. — For request for aid from New 
Mexico mounted patrol, see 29-6-5 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety by 
clarifying the language in the section and changing refer- 
ences to the New Mexico police board to the secretary of 
public safety; designated the previously undesignated in- 
troductory language as Subsection A, redesignated former 
Subsections A, B and C as Paragraphs 1, 2 and 3 of Subsec- 
tion A, and redesignated former Subsection D as Subsec- 
tion B; in the introductory language of Subsection A, after 
"state police", deleted "who" and after "powers and", deleted 
"shall perform the following duties: they"; in Subsection A, 


Paragraph 2, deleted "they shall be" preceding "ex-officio", . 


and at the end of the paragraph, added "and"; in Subsection 
A, Paragraph 3, deleted "they shall be" preceding "charged" 
and at the end of the paragraph, deleted "and"; and in 
Subsection B, after the second occurrence of "state", added 
"that is", and after "made to the", deleted "New Mexico 
state police board" and added "secretary". 


ANNOTATIONS 


Arrest for possession of marijuana. — Defendant's 
car was stopped during a general roadblock and defendant 
opened his car trunk and then his suitcase at the police of- 
ficer's request. The officer found marijuana residue in the 


suitcase and defendant was then placed under arrest for 
possession of marijuana and the contraband was seized. 
This stop and seizure was not unlawfully accomplished 
and the court of appeals was in error in reversing the 
conviction of defendant for marijuana possession. State v. 
Bloom, 1977-NMSC-016, 90 N.M. 192, 561 P.2d 465. 

During course-of arrest may not use excessive 
force. — Plaintiff charged defendant police officer with 
unlawfully, willfully and maliciously assaulting him when 
the defendant threw plaintiff onto the pavement while 
removing him from a bar for drunkenness and disor- 
derly conduct, causing breaks to plaintiff's leg. Police of- 
ficers are entitled to use only reasonable force, not exces- 
sive force, in performing their duties. Mead v. O'Connor, 
1959-NMSC-077, 66 N.M. 170, 344 P.2d 478. 

Officer's authority as conservator of peace gave 
him the right to be on the plaintiffs property when called 
by another person who was involved in a dispute with the 
plaintiff, and he was within his rights in detaining the 
plaintiff when it was necessary to preserve the peace and 
further his investigation of the dispute. Romero v. San- 
chez, 1995-NMSC-028, 119 N.M. 690, 895 P.2d 212. 

Arrest of persons charged with violating state 
gambling laws. 1943-44 Op. Att'y Gen. No. 44-4616. 

State police and county sheriffs have concurrent 
authority within county and each has the duty and 
authority of enforcing the state's laws. 1943-44 Op. Att'y 
Gen. No. 43-4252. 


29-2-19. Chief; qualifications; removal. 


A. The chief is the executive officer of the New Mexico state police and is subject to the control, 
supervision and direction of the secretary. The appointee, at the time of appointment as chief by the 
secretary, shall have been amember of the New Mexico state police holding a permanent commission 
for ten continuous years immediately prior to the appointment and shall have served not less than 
three years in a supervisory capacity. Appointment shall be made with the consent of the senate. 

B. The chief shall serve at the pleasure of the secretary. 

C. The seniority and retirement rating of the chief shall be continuous as for any other member. 
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D. The chief shall maintain an office in Santa Fe in such quarters as are provided by the New 
Mexico state police for that purpose. 


History: 1958 Comp., § 39-2-18, enacted by Laws by clarifying the qualifications of the chief of the state 


1977, ch. 257, § 34; 1979, ch. 202, § 28; 1981, ch. 185, police; in Subsection A, after "police and", deleted "shall 
§ 1; 2015, ch. 3, § 17. be" and added "is", after "direction of the", deleted "New 
Repeals and reenactments. — Laws 1977, ch. 257, . Mexico state police board, He shall" and. added "secretary. 
§ 34, repealed former 39-2-18, 1953 Comp., relating to ex- “The appointee"; in the second sentence of Subsection A, i 
ecutive duties of chief, removal, seniority and retirement, ter "time of", deleted "his", after "appointment", added "a 
location of office and residence. and enacted a new 39-2- chief", after "by the", deleted "board" and added Fcrehaty 
18, 1953 Comp. Laws 1977, ch. 257, § 107, also repealed shall", after "prior to", deleted "his" and added "the", and 
former 39-2-18, 1953 Comp., as it existed before the enact- after "capacity", deleted "and said"; in Subsection B, after 
ment of the new section. "pleasure of the" deleted "New Mexico state police board" 
The 2015 amendment, effective July 1, 2015, provided and added "secretary"; and in Subsection D, after "main- 


for the reorganization of the department of public safety... tain", deleted "his" and added "an", cries 


29-2-20. Districts. 


The New Mexico state police chief, subject: to ore souk of the roasdeans may divide the’ elidife 
into districts and may designate home stations for the members of the New Mexico state police. 


History: 1941 Comp., § 40-219, enacted by Laws The 2015 amendment, effective July 1, 2015, changed 


1941, ch. 147, §.19; 1953 Comp., § 39-2-19; Laws. 1977, references made to the New Mexico state police board to 
ch, 257, § 35; 1979, ch. 202, § 29; 2015,ch.3,§18. the secretary of public safety; after "control of the", deleted 


"New Mexico state police board" and added "secretary". — 


29-2-21. Details. 


The governor of New Mexico may from time to time detail all or any part of the New Mexico 
state police to such part of the state as in his judgment may be necessary to bring about proper law 
enforcement in the state to handle disturbances or to investigate specific law violations. 


History; 1941 Comp., § 40-220, enacted by Laws 
1941, ch. 147, § 20; 1953 Comp., § '39-2-20; Laws 1977, j ma 
ch, 257, § 36; 1979, ch, 202, § 30. 


29-2-22, Rulemaking power; rules to establish standards of conduct. 


The secretary has authority to make and promulgate rules and regulations for the purpose of 
carrying out the provisions of Sections 29-2-1 through 29-2-29 NMSA 1978. The secretary shall 
establish by rules, from time to time, standards of conduct for members’of the New Mexico state 
police, and a copy of the rules shall be delivered to each member and displayed at each station of 
the department. The rules shall be filed pursuant to the State Rules Act [Chapter 14, Article 4 
NMSA 1978], 


History: 1941 Comp., § 40-221, enacted by Laws and regulations must be found in and is limited by statute. 
1941, ch. 147, § 21; 1953, ch. 80, § 5; 1953 Comp.,, § 39- Such authority is not limited to those powers expressly 
2-21; Laws 1977, ch. 257, § 37; 1978, ch. 82, § 5; 1979, granted by statute, but includes, also, all powers that may 


ch, 202, § 31; 2015, ch. 3, § 19. fairly be implied therefrom. Winston v. N.M. State Police 
The 2015 amendment, effective July 1, 2015, provided Bd., 1969-NMSC-066, 80 N.M. 310, 454 P.2d 967. 

for the reorganization of the department of public safety by Agency's authority includes express and implied 
giving the secretary of public safety rulemaking power; in powers granted. — It is a fundamental principle of ad- 
the first sentence, after ''The", deleted "New Mexico state po- ministrative law that the authority of an agency is not 
lice board shall have" and added "secretary has"; in the sec- limited to those powers, expressly granted by statute, but 
ond sentence, after "The", deleted "New Mexico state police  _ includes, also, all powers that may fairly be implied there- 
board" and added "secretary", after "copy", deleted "thereof" from. Wimberly v. N.M. State Police Bd., 1972-NMSC-034, 
and added "of the rules"; and after""each", deleted "such";in» © 83 N.M. 757, 497.P.2d 968. 

the third sentence, deleted "Such" and added "The", . Temporary rank adjustments within scope of 


powers. — Where New Mexico state police board has ad- 


ANNOTATIONS opted a regulation providing that "all ranks above captain 
Board's authority to make rules controlled by stat-’ will be appointments and not permanent," and the offi- 
ute, — Authority of the police board to promulgaterules |  C®?S who hold these ranks are given additional salary and 
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emoluments, but these ranks, according to the record, are 
considered by the board and the department to be tempo- 
rary, plaintiffs adjustments in rank from captain to major 
and major to lieutenant colonel were not promotions as 
such but were temporary advancements within the frame- 
work of administration of the New Mexico state police and 
both chief of police and the board acted within the scope of 
their authority under the laws of the state of New Mexico 
in adjusting plaintiffs rank from lieutenant colonel to 
major and from major to captain. Wimberly v. N.M. State 
Police Bd., 1972-NMSC-034, 83 N.M. 757, 497 P.2d 968. 

Regulation allowing director to shift key person- 
nel. — The procedures of advancement and reduction in 
rank resulting from regulation providing that all ranks 
above captain will be appointments and not permanent 
enable the chief of police to shift key personnel to positions 
where their interest and ability are used to best advan- 
tage. Wimberly v. N.M. State Police Bd., 1972-NMSC-034, 
83 N.M. 757, 497 P.2d 968. 

Board can prohibit employee from running for 
office. — The board can constitutionally promulgate a 
rule prohibiting a state police employee from running 
for or accepting a political office. State ex rel. Harkleroad 
v. N.M. State Police Bd., 1985-NMSC-076, 103 N.M. 270, 
705 P.2d 676. 


29-2-23. Repealed. 
Repeals. — Laws 1979, ch. 202, § 53 repealed 29-2-23 


NMSA 1978, as enacted by Laws 1941, Ch. 147, § 23, re- 
lating to the transfer of powers and duties in the bureau 


29-2-24. Waiver. 


STATE POLICE 


29-2-25 


Involuntary retirement rule is invalid. — State po- 
lice board regulation providing for involuntary retirement 
of all police officers who had completed 30 years of service, 
even where such officers had not reached mandatory re- 
tirement age, exceeded statutory authority of the board 
and therefore was invalid. Winston v. N.M. State Police 
Bd., 1969-NMSC-066, 80 N.M. 310, 454 P.2d 967. 

Effect of using all of sick leave. — Rule 7 of regula- 
tion promulgated by state police board filed pursuant to 
this section makes it clear that under no circumstances 
can an officer who was injured in line of duty but who has 
used up all of his sick leave be granted a leave of absence 
from the police department, and request for such leave 
constitutes a voluntary resignation. Budagher v. N.M. 
State Police Bd., 1971-NMSC-077, 82 N.M. 787, 487 P.2d 
489 (decided under prior law), 

No authority for rule requiring mandatory retire- 
ment after 30 years. — There is no delegated authority 
for the state police board to promulgate a rule requiring 
mandatory retirement after 30 years of service; such rule 
would be unreasonable, arbitrary and conflict with the 
former retirement by age 61 requirement of Section 29-2- 
6B NMSA 1978. 1967 Op. Att'y Gen. No. 67-72 (rendered 
under prior law). 


of identification of the department of justice to the techni- 
cal services bureau of the criminal justice support division 
of the criminal justice department, effective July 1, 1979. 


The provisions of Sections 29-2-6 through 29-2-8 NMSA 1978 may be waived by the secretary 
with regard to plainclothes or special investigators and other employees not regularly uniformed. 


History: 1941 Comp., § 40-225, enacted by Laws 
1941, ch. 147, § 25; 1953 Comp., § 39-2-25; Laws 1977, 
ch. 257, § 39; 1979, ch. 202, § 32; 2015, ch. 3, § 20. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 


29-2-25. Accident reports. 


by providing authority to the secretary of the department 
of public safety to waive certain qualification requirement 
for officers; after waived by the", deleted "unanimous vote 
of all members of the New Mexico state police board" and 
added "secretary", and after "plainclothes", deleted "men". 


When any member of the New Mexico state police investigates a motor vehicle accident, the 
member shall make a written report of the findings on appropriate forms furnished by the New 
Mexico state police, the original of which report shall be filed in the office of the New Mexico state 
police and shall be furnished to any person upon written application accompanied by a fee as set 
by the secretary for the photocopy of each surface of all documents comprising a report. 


History: 1941 Comp., § 40-226, enacted by Laws 
1947, ch. 38, § 1; 1953 Comp., § 39-2-26; Laws 1957, ch. 
59, § 1; 1977, ch. 257, § 40; 1978, ch. 82, § 6; 1979, ch. 
202, § 33; 2015, ch. 3, § 21. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 
by amending the language relating to the completion of ve- 
hicle accident reports; after the first occurrence of "police", 
deleted "shall investigate" and added "investigates"; after 
"accident", deleted "he" and added "the member"; after 
"written report of", deleted "his" and added "the"; after the 
second occurrence of "report", deleted "and of all reports 
of motor vehicle accidents heretofore made"; after "set by 
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the", deleted "New Mexico state police board" and added 
"secretary"; and changed "photostat" to "photocopy". 


ANNOTATIONS 


Limited protection of accused. — Section 29-10-4 
NMSA 1978 protects the confidentiality of information 
concerning the identity of a person who has been accused, 
but not charged, with a crime only if that information 
has been collected in connection with an investigation 
of, or otherwise relates to, another person who has been 
charged with committing a crime. However, information 
in other records which identifies a person accused but not 
charged with or arrested for a crime may be protected 
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29-2-26 LAW ENFORCEMENT 29-2-29 


from public disclosure under Section 14-2-1 NMSA 1978 record of entry, or if any arrest information on the report 
et. seq. Finally, even if it would otherwise be protected is deleted from the copy disseminated. 1975 Op. Att'y Gen. 
under either statute, information about a person accused No. 75-37 (opinion rendered under former law). 
but not charged with a crime is open to public inspection Accident report not confidential. — Reports made 
if it is contained in a document listed in Section 29-10-7 by police officers regarding an accident would not be con- 
NMSA 1978. 1994 Op. Att'y Gen. No, 94-02. sidered confidential under Section 66-7-213: NMSA 1978, 
No conflict between Arrest Record Information and would be subject to inspection by persons interested 
Act and section when accident falls within exemption of either in the office of the governor's traffic safety coordi- 
former 39-10-8D, 1953 Comp. (repealed and reenacted as nating committee or in the police department which made 
Section 29-10-7 NMSA 1978), if the information on the ac- and transmitted the report. 1953-54 Op. Att'y Gen. 53- 


cident report is the same as that information on the initial 5840 (opinion rendered under former law). 


29-2-26. Repealed. 


Repeals. — Laws 1979, ch. 202, § 53 repealed 29-2- and police officers by the attorney general, effective 


26 NMSA 1978, as enacted by Laws 1955, Ch. 193, § 1, July 1, 1979, 
relating to the representation of the state police board 


29-2-27. Security for the governor and the legislature. 


A. The New Mexico state police shall provide security and protection for the governor, and 
security and protection for the governor's family. The extent and manner in which the security is 
provided shall be determined by the governor and the chief of the New Mexico state police. 

B. The New Mexico state police shall provide security and protection for the legislature while 
it is in session. 


History: 1953 Comp., § 39-2-28, enacted by Laws 
1969, ch. 125, § 1; 1977, ch. 257, § 41; 1979, ch. 202, § 34. 


29-2-28. Provide concurrent jurisdiction of state property and grounds. 


The New Mexico state police shall have concurrent jurisdiction for the protection of all public 
buildings, grounds and property of the state government, its agencies, instrumentalities and insti- 
tutions, including but not limited to the state capitol and the state capitol complex. Such concur- 
rent jurisdiction shall include the exercise of supervisory authority over any, other security forces 
employed on such property by the agency, zosérumentality, or institution; at:the option or election 
of the chief of the New Mexico state police, 


History: 1953 Comp., § 39-2-28.1, enacted by Laws 
1971, ch. 259, § 1; 1977, ch. 257, § 42; 1979, ch. 202, § 35. 


29-2-29. State police; group life i insurance, 


1 


Notwithstanding the provisions of Section 10-7-4 NMSA 1978 aindt in addition to oi other: bertd 
efits provided commissioned officers, the department shall provide life insurance coverage in the 
amount of twenty-five thousand dollars ($25,000) for each state police officer to be paid to his 
designated beneficiary. The coverage shall include double indemnity provisions for death incurred 
in line of duty. The coverage shall be provided by a group term insurance policy, the premium for 
which shall be paid out of state funds appropriated to the department of public safety. 


History: 1953 Comp., § 39-2-29, enacted by Laws preceding "shall" for "Notwithstanding the provisions of 


1973, ch. 297, § 1; 1989, ch. 204, § 25. Section 5-4-12 NMSA 1953) and in addition to all other 
Cross references. — For educational funds for chil- benefits provided state police officers, the New Mexico 
dren of police killed in active duty, see 28-14-1 NMSA 1978, state police", and substituted "department of public 


The 1989 amendment, effective July 1, 1989, sub- iar cl for "state abl ay in the last sentence. 
stituted all of the present language of the first sentence 
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29-3-1 IDENTIFICATION OF CRIMINALS 29-3-2 


ARTICLE 3 


Identification of Criminals 


Sec. Sec. 
29-3-1. New Mexico state police; ideritification and infor- 29-3-8.1, nisesidd 
mation, 29-3-9. Instruction, 
29-3-2. New Mexico state police; cooperation; local and 29-3-10. DNA collection from persons arrested. 
state. 29-3-11. Uniform crime reporting system established; 
29-3-3. New Mexico state police; cooperation; federal. duties of department. 
29-3-4. State agencies; cooperation. 29-3-12. Updates to criminal history records. 
29-3-5 to 29-3-7.. Repealed. 
29-3-8. Biometric identifying information of persons ar- 
rested; state arrest records; disposition. 


29-3-1. New Mexico state police; identification and information. 


A. It is the duty of the New Mexico state police to install and maintain complete systems for 
the identification of criminals, including the fingerprint system. and the modus, operandi system. 
The New Mexico state police shall obtain, from whatever source procurable, and shall file and pre- 
serve for record, plates, photographs, outline pictures, fingerprints, measurements, descriptions, 
modus operandi statements and such other information about, concerning and relating to any and 
all. persons who have been or who shall be convicted of a, felony or who shall attempt to commit a 
felony within this state or who are well-known and habitual criminals or who have peen convicted 
of any of the following felonies or misdemeanors: 

(1) illegally carrying, concealing or possessing a pistol or any other dangerous weapon; 
(2) buying or receiving stolen property; 

(3) unlawful entry of a building; 

(4) escaping or aiding an escape from prison; 

(5) making or possessing a fraudulent or forged check or draft; 

(6). petit larceny; 

(7) unlawfully possessing or distributing habit- forming narcotic drugs; and 

(8) ‘driving while under the influence of intoxicating liquor or drugs. 

B. ‘The New Mexico state police may also obtain like information concerning persons who have 
been convicted of violating any of the military, naval or criminal laws of the United States or who 
have been convicted of a crime in any other state, country, district or ae a which; if committed 
within this state, would be a felony. 

C. The New Mexico state police shall make a complete and systematic record and index ofall 
information obtained for the purpose of “physi a poor ene and expeditious method of consul- 
tation and comparison. 


History: Laws 1935, ch. 149, § 4; 1941 Comp., § 40- 
301; 1953 Comp., § 39-3-1; Laws 1977, ch. 257, § 43; 
1979, ch. 202, § 36; 1997, ch. 242, § 1. 

Cross references. — For the DNA Identification Act, 
see Chapter 29, Article 16 NMSA 1978. 

The 1997 amendment, effective July 1, 1997, in Sh 
section A, deleted "such" preceding ' ‘plates" and "hereafter" 


following. "who shall", designated the paragraphs and 
added Paragraph (8), in Subsection,C inserted "of" follow- 
ing "index", and made minor stylistic changes. 


ANNOTATIONS 


Am. Jur. ad, A.L.R. and C.J.S. references. — 6A 
C.J.S. Arrest § 62; 


29-3-2. New Mexico state police; cooperation; local and state. 


The New Mexico state police shall cooperate with the respective sheriffs, constables, marshals, 
police and other peace officers of this state in the detection of crime and the apprehension of 
criminals throughout the state and shall, on the direction of the chief of the New Mexico state 
police, governor or attorney general, conduct such investigations as may be deemed necessary: to 
obtain and secure evidence which may be considered necessary or essential for the conviction of 
alleged violators of the criminal laws of this state, and the chief is hereby authorized to assist any 
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29-3-3 LAW ENFORCEMENT 29-3-4 


prosecuting attorney in the prosecution of any criminal case which may in his judgment require 
such cooperation. All expenses such as travel, meals and lodging involved in such assistance shall 
be paid from the court fund of the county in which the trial is held or to be held. 


History: Laws 1935, ch. 149, § 5; 1941 Comp., §-40- 
302; 1953 Comp., § 39-3-2; Laws 1977, ch. 257, § 44; 
1979, ch. 202, § 37. 


29-3-3. New Mexico state police; cooperation; federal. 


It shall be the duty of the New Mexico state police and it is hereby granted the power to cooper- 
ate with agencies of other states and of the United States having similar powers to develop and 
carry on a complete interstate, national and international system of criminal identification and 
investigation, and also to furnish upon request any information in their possession concerning any 
person charged with crime to any court, district attorney or police officer or any peace officer of 
this state, or of any other state or the United States. 


History: Laws 1935, ch. 149, § 6; 1941 Comp., § 40- Mexico State police, who were informed of the escape 
8038; 1958 Comp., § 39-3-3; Laws 1977, ch. 257, § 45; soon after it occurred and diligently attempted to ap- 
1979, ch, 202, § 38. prehend the escapees as soon as possible, but who did 


not inform Colorado officials, did not breach any duty 
ANNOTATIONS giving rise to tort liability. Wittkowski v. State Corr. 


No tort liability for failure to inform out-of-state Dep't 198-NMCA-066, 105°N. M526; 20 Pid US) cere 
bffidials Of'es eee! — In a wrongful death action aris- quashed, 103 N.M. 442, 708 P.2d 1043, overruled on other 


ing out of the escape of state prisoners, who crossed over grounds, Silva v. State, 1987-NMSC-107, 106 N.M. 472, 
into Colorado and killed a resident thereof, the New 745 P.2d 380. 


29-3-4. State agencies; cooperation. 


A. It is the duty of the university of New Mexico, the human services department, the depart- 
ment of health and all other state departments, divisions, bureaus, boards, commissions, institu- 
tions and officials, free of charge or reward, to cooperate with the law enforcement officers of the 
state and the New Mexico state police, and to render to them such services and assistance rela- 
tive to microanalysis, handwriting, toxicology, chemistry, photography, medicine, ballistics and all 
other sciences and matters relating to or that would aid in controlling crime and the detection, 
apprehension, identification and prosecution of criminals. 

B. Beginning July 1, 2018 and through June 30, 2021, the department of public safety forensic 
laboratories bureau shall assist a law enforcement agency crime laboratory in a class A county 
with a population greater than six hundred thousand according to the most recent federal decen- 
nial census by processing and testing sexual assault examination kits that consist of one or more 
samples of biological material collected pursuant to a medical examination of a sexual assault vic- 
tim for that laboratory. The bureau may charge a laboratory that the bureau assists as provided in 
this subsection a fee of up to eight hundred dollars ($800) for each sexual assault examination kit 
that the bureau processes and tests. Fees collected by the bureau in accordance with this subsec- 
tion shall be deposited in the sexual assault examination kit fund. 

C. As usedin this section, "biological material" means material that is derived from a human 
body and includes bodily fluids, hair and skin cells. 


History: Laws 1935, ch. 149, § 7; 1941 Comp., § 40- . _ to charge a fee for assisting in testing samples of biological 
304; 1953 Comp., § 39-3-4; Laws 1977, ch. 257, § 46; == material, and defined “biological material" for purposes 
1978, ch. 3, § 1; 1979, ch, 202, § 39; 2017, ch.98,§1. of this section; added the subsection designation "A."; in 

The 2017 amendment, effective June 16, 2017, re- Subsection A, after "It", deleted "shall be" and added "i "5 3", 
quired the department of public safety forensic laborato- after "human services department, the", added "depart. 
ries bureau to assist certain local law enforcement crime ment of" and after "health", deleted "and environment 
laboratories for a three year period with testing samples department", and after "departments", added "divisions"; 


of biological material collected pursuant to a medical ex- and added Subsections B and C. 
amination of a sexual assault victim, allowed the bureau 
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29-3-5 IDENTIFICATION OF CRIMINALS 29-3-8 


29-3-5 to 29-3-7. Repealed. 


Repeals. — Laws 1979, ch. 202, § 53 repealed 29-3-5 of the technical services bureau of the criminal justice 
to 29-3-7 NMSA 1978, as enacted by Laws 1935, Ch. 149, support division, criminal justice department, effective 
§§ 8, 9, & 10, relating to supplies, quarters and reports July 1, 1979. 


29-3-8. Biometric identifying information of persons arrested; state 
arrest records; disposition. 


A. A booking facility shall electronically collect biometric identifying information from a 
person arrested for the following crimes prior to the person's release: 

(1) the commission of a criminal offense amounting to a felony; 

(2) the commission of a criminal offense not amounting to a felony but punishable by 
imprisonment for more than six months under the laws of the state or a political subdivision of 
the state; or 

(3) the violation of a provision of Section 66-8-102 NMSA 1978 or the violation of a mu- 
nicipal or county ordinance prescribing criminal penalties for driving while under the influence of 
intoxicating liquor or drugs. 

B. Biometric identifying information shall be obtained each time a person is arrested. 

C. At the time biometric identifying information is collected, the booking facility shall create 
an arrest record with a state arrest tracking number provided by the department. The arrest 
record shall include: 

(1) the date of arrest; 

(2) the state arrest tracking number assigned to the arrest record; 

(3) the state personal identification number assigned to the arrestee by the department; 

(4) the arrestee's biometric identifying information; and 

(5) acompleted description with charge code of each offense charged. 

D. The department shall promulgate rules addressing: 

(1) collection of biometric identifying information; 

(2) submission of biometric identifying information; 

(3) creation of a state personal identification number system to identify a person arrested 
and charged with a crime and ensure that the same state personal identification number is as- 
signed to the person regardless of the number of times the person is arrested or the location of the 
arrest within the state; and 

(4) creation of a state arrest tracking number system for each arrest record. 

E. At booking, the booking facility shall immediately forward the arrest record and any other 
information required by department rule to the department. 

F. The department shall immediately provide the: 

(1) biometric identifying information to the federal bureau of investigation in Washington, 
D.C; | 

(2) state personal identification number to agencies at all levels of government that are 
engaged in the apprehension, prosecution or defense, adjudication, incarceration or rehabilitation 
of criminal offenders; and 

(3) arrest record to the administrative office of the district attorneys for submission to the 
appropriate prosecuting authority. 

G. Biometric identifying information shall be collected from an inmate who is charged with a 
felony or misdemeanor offense while incarcerated, and the jail or corrections facility shall forward 
the offender's biometric identifying information to the department. 

H.. The administrative office of the courts shall provide to the department the disposition of 
all criminal cases assigned a state arrest tracking number. The disposition shall be provided in 
electronic format, promptly upon the conclusion of the case. 

I. The administrative office of the district attorneys shall provide to the department the dis- 
position of all criminal cases assigned a state arrest tracking number when the district attorney 
decides not to file charges in the case. The disposition shall be provided in electronic format 
promptly upon a district attorney's decision not to file charges in the case. 
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J. The department shall forward the disposition of all criminal:cases to the federal bureau of 
investigation and the national crime information center within five business days of receipt. 

K. Law enforcement agencies, the administrative office of the courts and the administrative 
office of the district attorneys shall allow the department access to their records for the purpose of 
auditing those records to ensure compliance with the provisions of this section. 

L. As used in this section: 

(1) “biometric identifying information" means physical characteristics used in verifying 
the identity of an individual, including photographs, fingerprint impressions and palm print im- 
pressions; . ' 
(2) "booking facility" means a jail, police station, sheriff's office or other place of detention; 

(3) "charge code" means the unique code assigned to the crime from the master charge 
code.table distributed by the New Mexico justice information sharing council; 

(4) "state arrest tracking number" means an incident-based unique number assigned to 
the arrest; and mr! 

(5) "state personal identification number" means a unique number assigned to the ar- 
restee based on the arrestee's biometric identifying information. 


History: 1953 Comp., § 39-3-8, enacted by Laws record submission policies and a state tracking number 
1978, ch. 87, § 1; 1979, ch. 202, § 40; 1997, ch. 242, § 2; system for fingerprint and palm print records shall be im- 
2002, ch. 46, § 1; 2011, ch. 17, § 1; 2019, ch. 192, § 2. plemented pursuant to rules adopted by the department. 

The 2019 amendment, effective July 1, 2019, speci- All felony, misdemeanor and DW] arrest fingerprints and 
fied that photographs, fingerprints and palm prints are palm prints shall be made in duplicate. Both copies and 
biometric identifying information of an arrested person; a photograph of the person arrested shall be forwarded 
required booking facilities to electronically collect bio- to the department within five days following the date of 
metric identifying information from a person arrested for arrest.", after "department shall", deleted "forward one 
certain crimes, provided requirements for the content and copy" and added "immediately provide the:", and added 
disposition of arrest records, required the department of - new Paragraphs F(1) through F(3); in Subsection G, after 
public safety to promulgate rules addressing the collec- the subsection designation, added "Biometric identifying 
tion of biometric identifying information, and provided information shall be collected from", after "incarcerated", 
additional duties for the department of public safety; in deleted "shall be fingerprinted, palm printed and photo- 
the section heading, deleted "fingerprint and palm print graphed", after "offender's"; deleted "fingerprint and palm 
impressions" and added "biometric identifying informa- ©. print records and photograph" and added "biometric iden- 
tion", and after "arrested", added "state arrest records"; in tifying information"; in Subsection H, after "assigned a 
Subsection A, after "A", deleted "person arrested for" and state", added "arrest"; in Subsection I, after "assigned a 
added "booking facility shall electronically collect biomet- state", added "arrest"; added new Subsection J and redes- 
ric identifying information from a person arrested for the ignated former Subsection H as Subsection K; and added 
following crimes prior to the person's release:", added sub- new Subsection L. 
section designation "(1)", in Paragraph A(1), after "felony", ~The 2011 amendment, effective June 17, 2011, re- 
deleted "under the laws of this state or any other juris- quired palm prints of persons who are arrested. 
diction shall be required by the arresting peace officer or The 2002 amendment, effective July 1, 2002, in Sub- 
the jail to make fingerprint and palm print impressions. section A, inserted "or the jail" and "prior to the person's 
prior to the person's release. The arresting peace officer release" in the first sentence, and added the second and 
or the jail shall obtain fingerprint and palm print impres- third sentences; in Subsection B, substituted "by the ar- 
sions and a photograph", added new Paragraphs A(2) and resting peace officer or the jail to make fingerprint impres- 
A(3); added new subsection designations "B," and '"C.";in _, _ sions prior to the person's release" for "to make fingerprint 
Subsection B, added "Biometric identifying information impressions" in the first sentence, and added the second 
shall be obtained"; in Subsection C, after "time", deleted and third sentences; in Subsection C, inserted "or the jail” 
"of fingerprinting and palm printing” and added "biomet- and "prior to the person's release" in the first sentence, and 
ric identifying information is collected, the booking facil- added the second and third sentences; rewrote Subsec- 
ity shall create an arrest record with", after "state", added tion D, substituting "the department" for "the New Mexico 
"arrest", and after "number", deleted "shall be assigned state police board" in the first sentence, adding the pres- 
to the fingerprint and palm print records and the book- ent second sentence, inserting "misdemeanor and DWI" in 
ing sheet." and added "provided by the department, The the third sentence, and, adding the requirement of a photo- 
arrest record shall include:", and added new Paragraphs graph and the five-day requirement in the fourth sentence; 
C(1) through C(5); deleted former Subsections B and C, deleted former Subsection E in light of the other amend- 
added new Subsections D and E and redesignated for- ments, and added present Subsections: E through H. 
mer Subsections D through G as Subsections F through The 1997 amendment, effective July 1, 1997, added 
I, respectively; in Subsection F, deleted "Fingerprint and Subsection C, redesignating the following subsections ac- 
palm print impressions shall be made pursuant to rules cordingly, and substituted "federal bureau of investiga- 
adopted by the department. Fingerprint and palm print tion" for "FBI" in Subsection E. at 


29-3-8.1. Repealed. | 


Repeals. — Laws 2019, ch. 203, § 8 repealed 29-3-8.1 January 1, 2020. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2002, ch. 46, § 2; relat- 2019 NMSA 1978 on NMOneSource.com.. 
ing to petition to expunge arrest information, effective 
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29-3-9 IDENTIFICATION OF CRIMINALS 29-3-11 


29-3-9. Instruction. 


The governor or the chief of the New Mexico state police may, when deemed necessary or advis- 
able, detail and commission any member or members of the New Mexico state police to attend 
as a student any school of instruction, now or which may hereafter be established and operated 
by the United States or any of its agencies, having for its purpose the instruction and training of 
operators in crime detection and identification, investigation and apprehension of criminals. Such 
person or persons so detailed and commissioned shall, when they are members of the New Mexico 
state police, draw the same salaries and allowances as when on duty in this state and shall be 
deemed to be on leave of absence for such purpose. All other persons so detailed and commissioned 
for such purpose shall be paid such compensation and allowance as may be provided by law. 


History: Laws 1935, ch. 149, § 13; 1941 Comp., § 40- 
809; 1953 Comp., § 39-3-9; Laws 1977, ch. 257, § 50; 
1979, ch. 202, § 41. 


29-3-10. DNA collection from persons arrested. 


A. A person eighteen years of age or over who is arrested for the commission of a felony under 
the laws of this state or any other jurisdiction shall provide a DNA sample to jail or detention 
facility personnel upon booking. A sample is not required if it is determined that a sample has 
previously been taken, is in the possession of the administrative center, has not been expunged 
pursuant to the DNA Identification Act [Chapter 29, Article 16 NMSA 1978] and is sufficient for 
DNA identification testing. | | 

B. Jail or detention facility personnel who collect samples pursuant to this section shall for- 
ward the samples to the administrative center. A sample shall not be analyzed and shall be 
destroyed unless one of the following conditions has been met: 

(1) the arrest was made upon an arrest warrant for a felony; 

(2) the-defendant has appeared before a judge or magistrate who made a finding that 
there was probable cause for the arrest; or 

(3) the defendant posted bond or was released prior to appearing before a judge or magis- 
trate and then failed to appear for a scheduled hearing. 

C. Samples shall be collected in accordance with rules and procedures adopted by the DNA 
oversight committee, shall be subject to the confidentiality and penalty provisions of the DNA 
Identification Act and shall be used only as authorized by that act. 

D. As used in this section: 

(1) "administrative center" means the law enforcement agency or unit that administers 
and operates the DNA identification system pursuant to the provisions of the DNA ng “a 
Act; . 

(2) "DNA" means deoxyribonucleic acid; and 

(8) "sample" means a sample of biological material that is sufficient for DNA testing. 


History: Laws 2006, ch. 104, § 1; 2011, ch. 84, § 1. judge or a magistrate has found probable cause for the ar- 
The 2011 amendment, effective July 1, 2011, required rest, or the defendant failed to appear for a hearing after 
DNA samples from all persons arrested for commission of posting bond. 


a felony if the arrest was made upon an arrest warrant, a 


29-3-11. Uniform crime reporting system established; duties of 
department. 


A. The department of public safety shall develop, operate and maintain a uniform crime re- 
porting system and shall be the central repository for the collection, storage, retrieval and analysis 
of crime incident and arrest reports generated by all law enforcement agencies in this state. The 
system shall be operational as of January 1, 2008. 

B. The department shall: 
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29-3-12 LAW ENFORCEMENT: 29-3-12 

(1) compile statistical data and forward such data as required to the federal bureau of 
investigation or the appropriate department of juatiag agenes: in secarsanne yath standards ane 
procedures of the national system; 

(2) provide forms, standards and procedures ond related ein tate to state and local law 
enforcement agencies as necessary for the agencies to sd incident’ and arrest laveap Bas for’ nel 
sion in the statewide system; 

(3) in conjunction with the New Mexico sentencing commission, Ainniellly piiblish a report 
on the nature and extent of crime in New Mexico and submit the report to ike BORerHen and to the 
legislature; 

(4) maintain iis privacy wad security of information in accordance with applicable state 
and federal laws; 

(5) provide the New Mexico sentencing commission access to the data collected and main- 
tained by the department; and 

(6) establish rules as necessary to implement the bas ain NN of this section. 

C. Every law enforcement agency in the state shall: 

(1) submit crime incident reports to the ssenatirent a pub peley on forms or in the 
format prescribed by the department; 

(2) submit any other crime incident information as may be snare by the jogiarend of 
public safety; and 

(3) use.the unique code assigned to the crime from the master charge code table distrib- 
uted by the New Mexico justice information sharing council for the automated fingerprint iden- 
tification system and use uniform crime incident reporting as provided by the department for all 
incidents and arrests. z 

D. The annual report and other statistical data reports generated by the department shall be 
made available to state and local law enforcement agencies, the administrative office of the courts 
and the general public. 


History: Laws 2007, ch. 37, § 1; 2019, ch. 192, § 3. 

Cross references. — For duty of state police to estab- 
lish and maintain complete systems for the identification 
of criminals, see 29-3-1 NMSA 1978. 

For the public safety department, see 9-19-4 NMSA 
1978. 

The 2019 amendment, effective July 1, 2019, re- 


the New Mexico sentencing commission; in Subsection 
B, added new Paragraph B(5); in Subsection C, in Para- 
graph C(8), after "use the', deleted "state uniform statu- 
tory charge codes" and added "unique code,assigned to the 
crime from the master charge code table distributed by 
the New Mexico justice information sharing council"; and 
in Subsection D, after "law enforcement agencies," added 
"the administrative office of the courts". 


quired the department of public safety to share data with 


29-3-12. Updates to criminal history records. 


The department of public safety shall maintain an electronic subscription service,to provide 
notice of updates to criminal history records, including dispositions, for agencies authorized by 
law to receive particular criminal history record information. The department shall update, upon 
receipt, criminal history repository records and dispositions pursuant to any change in informa- 
tion discovered by the department. Within forty-eight hours after the department becomes aware 
that an individual's criminal history record information in a repository record has changed, the 


department shall provide notice of the updated information to any agency authorized by law to 


receive information on that particular record. 


History: Laws 2011, ch. 83, § 1. 
Effective dates. — Laws,2011, ch. 83 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 17, 2011, 90 days after ne 
adjournment of the legislature. if 
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29-3A-1 CRIMINAL RECORD EXPUNGEMENT 29-3A-2 


ARTICLE 3A 


Criminal Record Expungement 


Sec. Sec. " 
29-8A-1. Short title. 29-3A-6. Noticés; rulemaking. 
29-3A-2. Definitions. 29-3A-7, Effect of an order to expunge. 
29-3A-3. Expungement of records upon identity theft. , 29-3A-8. Expungement of arrest and conviction records; 
29-3A-4. Expungement of records upon release without procedure. 
conviction. 29-3A-9 Dismissal of sentences; incarcerated persons. 


29-3A-5. Expungement of records upon conviction. 


Chapter 29, Article 3A NMSA 1978 may be cited as the "Criminal Record Expungement Act". 


History: Laws 2019, ch. 203, § 1; 2021 (1st S.S.), ch. The 2021 (1st S.S.) amendment, effective June 29, 
3,8 3. 2021, changed "This act" to "Chapter 29, Article 3A NMSA 
1978". 


29-3A-2. Definitions. 


As used in the Criminal Record Expungement Act: 

A. "arrest records" means records of identification of a person under arrest or under investiga- 
tion for a crime taken or, gathered by an official; "arrest records" includes information gathered 
from the national crime information center or another criminal record database, photographs, 
fingerprints and booking sheets; except "arrest records" does not include: 

(1) driving while intoxicated citations maintained by the taxation and revenue department; 

(2) computer-aided dispatch information; or . 

- (3) log books relating to breath alcohol testing equipment; 

B. “expungement" means the removal from access to the general public of a notation of an 
arrest, complaint, indictment, information, plea of guilty, conviction, acquittal, dismissal or dis- 
charge record, including a record posted on a publicly accessible court, corrections or law enforce- 
ment internet website; and 

C. "public records" means documentation relating to a person's arrest, indictment, proceeding, 
finding or plea of guilty, conviction, acquittal, dismissal or discharge, including information posted 
on a court or law enforcement website; but "public records" does not include: 

(1). arrest record information that: ) 

- (a) reveals confidential sources, methods, information or individuals accused but not 
charged with a crime and that is maintained by the state or any of its political subdivisions per- 
taining to any person charged with the commission of any crime; or | 

(b) is confidential and unlawful to disseminate or reveal, except as provided in the 
Arrest Record Information Act [Chapter 29, Article 10 NMSA 1978] or other law; 

(2) the file of a district attorney or attorney general maintained as a confidential record for 
law enforcement purposes and not open for inspection by members of the public; 

(3) a record maintained by the children, youth and families department, the human ser- 
vices department or the public education department when that record is confidential under state 
or federal law and is required to be maintained by state or federal law for audit or other purposes; or 

(4) arecord received pursuant to a background check as authorized by law. 


History: Laws 2019, ch. 203, § 2. Effective dates. — Laws 2019, ch. 203, § 9 made Laws 
2019, ch. 203, § 2 effective January 1, 2020. 
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29-3A-3 LAW ENFORCEMENT 29-3A-4 


29-3A-3. Expungement of records upon identity theft. 


A. A person who is wrongfully identified in arrest records or public records as a result of iden- 
tity theft may petition the district court for an order to expunge arrest records and public records. 

B. After a hearing on the petition and upon a showing that the person is a victim of identity 
theft, the court shall issue an order within thirty days of the hearing requiring that all arrest re- 
cords and public records be expunged. | 

C. The court shall cause a copy of the order to be delivered to all relevant law enforcement 
agencies and courts. The order shall prohibit all relevant law enforcement agencies and courts 
from releasing copies of such records to any person, except upon order of the court. 

D. After notice to and a hearing for all interested parties and in compliance with all ap- 
plicable law, the court shall insert in the records the correct name and other identifying in- 
formation of the offender, if known or ascertainable, in lieu of the name of the person wrongly 
identified, 


History: Laws 2019, ch. 203, § 3. Effective dates. — Laws 2019, ch;.203, § 9 made Laws 
2019, ch. 203, § 3 effective January 1, 2020. 


29-3A-4. Expungement of records upon release without 
conviction. 


A. One year from the date of the final disposition in the case, a person released without convic- 
tion for a violation of a municipal ordinance, misdemeanor, felony, penalty assessments under the 
Criminal Code [30-1-1 NMSA 1978] and the Motor Vehicle Code [66-1-1 NMSA 1978] or violations 
and deferred sentences under the Motor Vehicle Code may petition the district court in the district 
in which the charges against the person originated for an order to expunge arrest records and 
public records related to that case. | 

B. A petitioner shall provide notice by first-class United States mail of the filed petition to the 
following parties, which parties shall be given thirty days in which to provide to the district court 
any objections to the petition: 

(1) the district attorney for that district; and 
(2) the department of public safety. 

C. A single petition filed pursuant to Subsection A of this section may include a request to 
expunge multiple arrest records and public records that originated within the jurisdiction of a 
district. A petition shall be filed under seal or under pseudonym. Petitions brought pursuant to the 
Criminal Record Expungement Act and all records of proceedings thereunder shall be expunged 
upon the conclusion of proceedings. The petitioner shall attach to and file with the petition copies 
of the petitioner's record of arrest and prosecutions from the department of public safety dated no 
earlier than ninety days prior to the date the petition is filed. 

D. A party that seeks to object to a petition on the basis of the contents of a petitioner's record 
of arrest and prosecutions from the federal bureau of investigation must provide a copy of that 
record to a petitioner at no charge at the time the party objects. 

E. After a hearing on the petition, the court shall issue an order within thirty days of the hear- 
ing requiring that all arrest records and public records related to the case be expunged if it finds 
that no other charge or proceeding is pending against the petitioner and if the petitioner was re- 
leased without a conviction, including: 

(1) an acquittal or finding of not guilty; 

(2) anolle prosequi, a no bill or other dismissal; 

(3) areferral to a preprosecution diversion program; 

(4) an order of conditional discharge pursuant to Section 31-20-13 NMSA 1978; or 
(5) the proceedings were otherwise discharged. 

F. The court shall cause a copy of the order to be delivered to all relevant law enforcement 
agencies and courts. The order shall prohibit all relevant law enforcement agencies and courts 
from releasing copies of the records to any person, except upon order of the court. 
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29-3A-5 CRIMINAL RECORD EXPUNGEMENT 29-3A-5 


History: Laws 2019, ch, 203, § 4; 2021 (1st S.S.), ch. petitions; in Subsection A, after "felony", added "penalty 
4 assessments under the Criminal Code and the Motor 


»§4. 

The 2021 (ist S.S.) amendment, effective June 29, Vehicle Code or violations and deferred sentences under 
2021, added penalty assessments under the Criminal the Motor Vehicle Code"; in Subsection B, after “provide 
Code and the Motor Vehicle Code or violations and de- notice", added "by first-class United States mail", and af- 
ferred sentences under the Motor Vehicle Code to the ter "shall be given", deleted "an opportunity" and added 
existing provision that authorizes a person to petition "thirty days in which", and deleted former Paragraph 
a district court for an order to expunge arrest records B(3); and added new Subsections C and D and redesig- 
and public records related to the case, made changes to nated former Subsections C and D as Subsections E and 
the requirements for notice of petitions and objections, F, respectively. 


and added provisions governing the form and content of 


29-3A-5. Expungement of records upon conviction. 


A. A person convicted of a violation of a municipal ordinance, misdemeanor or felony, following 
the completion of the person's sentence and the payment of any fines or fees owed to the state for 
the conviction, may petition the district court in which the person was convicted for an order to 
expunge arrest records and public records related to that conviction. 

B. A petitioner shall provide notice of the filed petition to the following parties, which parties 
shall be given an opportunity to provide to the district court any objections to the petition: 

(1) the district attorney for that district; 
(2) the department of public safety; and 
(3) the law enforcement agency that arrested the petitioner. 

C. After a hearing on a petition, the court shall issue an order within thirty days of the hearing 
requiring that all arrest records and public records related to the conviction be expunged if the 
court finds that: 

(1) no other charge or proceeding is pending against the petitioner; 

(2) justice will be served by an order to expunge; 

(3) the petitioner has fulfilled any victim restitution ordered by the court in connection 
with the petitioner's conviction; and 

(4) no other criminal conviction of the petitioner has occurred for a period of: 

(a) two years if the petition relates to a conviction for a violation of a municipal ordi- 
nance or a misdemeanor not otherwise provided in this paragraph; 

(b) four years if the petition relates to a misdemeanor conviction for aggravated bat- 
tery as provided in Subsection B of Section 30-3-5 NMSA 1978 or to a conviction for a fourth de- 
gree felony not otherwise provided in this paragraph; 

(c) six years if the petition relates to a conviction for a third degree felony not:other- 
wise provided in this paragraph; 

(d) eight years if the petition relates to a conviction for a second degree felony not 
otherwise provided in this paragraph; or 

(e) ten years if the petition relates to a conviction for a first degree felony or for any 
offense provided in the Crimes Against Household Members Act [30-3-10 through 30-3-18 NMSA 
1978]. . 

D. The court shall cause a copy of the order tobe delivered to all relevant law enforcement 
agencies and courts. The order shall prohibit all relevant law enforcement agencies and courts 
from releasing copies of such records to any person, except upon order of the court. 

E. To determine whether justice will be served by an order to expunge, the court shall 
consider: 

(1) the nature and gravity of the offense or conduct that resulted in the petitioner's convic- 
tion; 

(2) the petitioner's age, criminal history and employment history; 

(83) the length of time that has passed since the offense was committed and the related 
sentence was completed; 

(4) the specific adverse consequences the petitioner may be subject to if the petition is 
denied; and 

(5) any reasons to deny expungement of the records submitted by the district attorney. 
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29-3A-6 LAW ENFORCEMENT 29-3A-8 


F. For the purposes of determining the time lapsed since a criminal conviction as required in 
Subsection C of this section, time shall be measured from the last date on which a person com- 
pleted a sentence for a conviction in any jurisdiction, . 

G. The provisions of Subsection A of this section do not apply to an offense committed 
against a child, an offense that caused great bodily harm or death to another person, a sex of- 
fense as defined in Section 29-11A-3 NMSA 1978, embezzlement pursuant to Section 30-16-8 
NMSA 1978 or an offense involving driving while under the influence of intoxicating thi or 
drugs. 


History: Laws 2019, ch. 208, § 5. Effective dates. — Laws 2019, ch. 203, § 9 made Laws 
2019, ch. 203, § 5 effective January 1, 2020. 


29-3A-6. Notices; rulemaking. 


The administrative office of the courts and the department of public safety shall develop rules 
and procedures to implement the Criminal Record Expungement Act, including procedures for 
notifying the accused of the accused's rights under that act. 


History: Laws 2019, ch. 203, § 6. Effective dates. — Laws 2019, ch. 203, § 9 made Laws 
2019, ch. 203, § 6 effective January 1; 2020. 


29-3A-7. Effect of an order to expunge. 


Upon entry an of order to expunge, the proceedings shall be treated as if they never occurred, 
and officials and the person who received the order to expunge may reply to an inquiry that no re- 
cord exists with respect to the person; provided that arrest or conviction records shall be disclosed 
by the person and officials in connection with any application for or query regarding qualification 
for employment or association with any financial institution regulated by the financial industry 
regulatory authority or the securities and exchange commission. 


History: Laws 2019, ch. 203, § re 3 Effective dates, — Laws 2019, ch. 203, § 9 made Laws 
2019, ch. 203, § 7 effective January 1, 2020. 


29-3A-8. Expungement of arrest and conviction records; 
procedure. 


If a person was charged with an offense involving cannabis that is no longer a crime on the ef- 
fective date of the Cannabis Regulation Act [26-2C-1 to 26-2C-42 NMSA 1978] or that would have 
resulted in a lesser offense if that:act had: been in effect at the time of the offense, whether or not 
the person is convicted, all public records held by a court or an agency of the state or a local juris- 
diction that: relate:to the person's arrest or conviction shall be automatically expunged two years 
after the date of the person's conviction or the date of the person's arrest if there was no conviction; 
provided that if the.arrest or conviction included multiple charges, only the portions of the public 
records related to the cannabis charge shall be expunged. If the person is or was under eighteen 
years of age at the time of the arrest or conviction, the public records shall be retained for two 
years or until the person is eighteen. years of age, whichever comes first, and shall then be auto- 
matically expunged; provided that if the arrest or conviction included multiple charges, only the 
portions of the public records related to the cannabis charge shall be expunged. The public records 
shall be removed from all statewide criminal databases. The supreme court shall promulgate rules 
to implement the provisions of this section. 


History: Laws 2021 (1st S.S.), ch. 3, § 5. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S,), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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29-3A-9 CRIMINAL RECORD EXPUNGEMENT 29-3A-9 


29-3A-9. Dismissal of sentences; incarcerated persons. 


A. Within thirty days following the effective date of this section, a correctional facility, a county 
jail or a juvenile correctional facility in which a person is currently incarcerated for an offense that 
is no longer a crime pursuant to the provisions of the Cannabis Regulation Act [26-2C-1 to 26-2C- 
42 NMSA 1978], or that would have resulted in a lesser offense if that act had been in effect at the 
time of the offense, shall notify the court that the convicted person's case may be: 

(1) reopened to consider possible dismissal of the person's sentence; or 
(2) expunged pursuant to the provisions of the Criminal Record Expungement Act. 

B. Acourt shall reopen a case pursuant to Subsection A of this section and dismiss the person's 
sentence if it is legally invalid. 

C. A person who has completed the person's sentence for a conviction, whether by trial or nego- 
tiated plea, who would not have been guilty of an offense or who would have been guilty of a lesser 
offense if the Cannabis Regulation Act. had been in effect at the time of the offense is entitled to 
have the conviction dismissed and expunged because the prior conviction is now legally invalid or 
redesignated as a penalty assessment citation. 

D. On or before January 1, 2022, the department of public safety shall review the public records 
in the state criminal history databases and shall identify all past convictions that are potentially 
eligible for dismissal and expungement or redesignation pursuant to the Cannabis Regulation Act. 
The department of public safety shall notify the corrections department, prosecutors and defense 
counsel of record in the case resulting in the conviction of all cases that are eligible i dismissal 
and expungement or redesignation. 

EK. The prosecutor of the case shall have until July 1, 2022 to review all cases and determine 
whether to challenge the dismissal and expungement or redesignation. | 

F. The prosecutor of the case may challenge the resentencing of a person pursuant to this 
section when the person does not meet the criteria established under the Cannabis Regulation 
Act. 

G. On or before July 1, 2022, the prosecutor of the case shall inform the court and defense 
counsel of record in the case resulting in the conviction when the prosecutor of the case is chal- 
lenging a particular dismissal and expungement or redesignation. The prosecutor of the case shall 
also inform the court when the prosecutor of the case is not challenging a particular dismissal and 
expungement or redesignation. 

H. Ifthe prosecutor of the case does not challenge the dismissal and expungement or redesig- 
nation by July 1, 2022, the court shall notify the department of public safety that the case has been 
dismissed. Upon notice, the department of public safety shall expunge the public record pertaining 
to the offense; provided that if the arrest included multiple charges, only the portions of the public 
records related to the cannabis charge shall be expunged. 

I. A person who is currently incarcerated or who was incarcerated in the past for a cannabis 
offense that is no longer a crime may at any time petition to modify the person's criminal sentence 
or to have the person's conviction vacated. If the petition is granted, the court shall issue an order 
within thirty days of the granting of the petition requiring that the portions of the public records 
related to the cannabis offense, as well as all records of proceedings related to the petition for ex- 
pungement, be expunged. 

J. Nothing in this section is intended to diminish or abrogate any rights or remedies otherwise 
available to a person who was convicted of or incarcerated for a cannabis offense. 

K. The provisions of this section shall apply equally to juvenile delinquency adjudications and 
convictions of a juvenile if the juvenile would not have been guilty of an offense or would have been 
guilty of a lesser offense as provided in the Cannabis Regulation Act. 

L. No fee or cost of any kind shall be imposed upon a person whose sentence is reviewed pursu- 
ant to this section. 


History: Laws 2021 (1st S.S.), ch. 3, § 6. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 3 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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29-8B-1 ’ LAW ENFORCEMENT 29-3B-3 


ARTICLE 3B 


Accurate Eyewitness Identification 


Sec. 2 6 20) Bee 2" 
29-3B-1. Short title. 846 29-3B-3.' Eyewitness identification procedures. 


29-3B-2. Definitions, ; 29-3B-4. Training of law enforcement officers, | 


29-3B-1. Short title. 


Sections 12 through 15 [29-3B-1 through 29- 3B- 4 NMSA 1978] of this act may be cited as the 
"Accurate Eyewitness Identification Act". 


History: Laws 2019, ch. 211, § 12. .  “'Bffective dates. — Laws 2019, ch. 211, § 17 made 
Laws 2019, ch. 211, 8 12 effective July 1, 2019. 


29-3B-2. Definitions. 


As used in the Accurate Eyewitness Identification Act: . 

A. "administrator" means a person conducting a photo lineup or live lineup; 

B. "blind" means the administrator does not know the identity of the suspect; 

C. "blinded" means the administrator may know who the suspect is but does not know which 
lineup member is being viewed by the eyewitness; 

D. "eyewitness" means a person who observes another person at or near the scene of an 
offense; 

KE. "filler" means either a person or a photograph of a person who is not paca of an offense 
and is included in an identification procedure; 

F.. "live lineup" means an identification procedure in which a group of persons, including the 
suspected perpetrator of an offense and other persons not suspected of the offense, is displayed to 
an eyewitness for the purpose of determining whether the eyewitness identifies the suspect as the 
perpetrator; 

G. "photo lineup" means an identification procedure in which an array of photographs, includ- 
ing a photograph of the suspected perpetrator of an offense and additional photographs of other 
persons not, suspected of the offense, is displayed to an eyewitness either in hard copy form or 
via computer for the purpose of determining whether the eyewitness identifies the suspect.as the 
Revers iik, 

H. "showup" means an identification procedure in which an eyewitness is auecaien with a 
single suspect for the purpose of determining whether the eyewitness identifies this individual as 
the perpetrator; and 

I. "suspect" means a person believed by law enforcement to be the possible Seales of the 
crime. 


History: Laws 2019, ch. 211, § 13. Effective dates. — Laws 2019, ch. 211, § 17 made 
~~ Laws 2019, ch, 211, § 18 effective July 1, 2019. 
29-3B-3. Eyewitness identification procedures. 


A. Not later than January 1, 2020, a criminal justice entity conducting pitta identifi- 
cation procedures shall adopt and comply with written policies for using an eyewitness to make 
a decision about whether a suspect is the perpetrator of a crime upon viewing the suspect in 
person ina live lineup or showup or upon viewing a representation of the BUBpedt ina mee 
lineup. 
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29-3B-3 ACCURATE EYEWITNESS IDENTIFICATION 29-3B-3 


B. \Each governmental entity in New Mexico that administers’ eyewitness identification pro- 
cedures shall provide a copy of its written policies to the secretary of public safety no later than 
February 1, 2020 and the secretary shall make those policies available to the public. 

C. A law enforcement agency shall biennially review policies adopted pursuant to this section 
to incorporate new scientifically supported protocols. 

D. In developing and revising policies pursuant to this section, a law enforcement agency shall 
adopt those practices shown by reliable evidence to enhance the accuracy of identification pro- 
cedures. Each governmental entity in New Mexico that administers eyewitness identification 
procedures shall submit its updated written policies to the secretary of public safety no later than 
February 1 of each odd-numbered year. 

E. A law enforcement agency shall include in policies adopted pursuant to this section prac- 
tices to enhance the objectivity and reliability of eyewitness identifications and to minimize the 
possibility of mistaken identifications, including the following: 

~ (1) having a blind administrator or blinded administrator perform the live lineup or photo 
lineup; 

(2) documenting a description of the suspect provided by the eyewitness, including a 
description of the circumstances under which the suspect was seen by the eyewitness, the time 
of day, the length of time the suspect. was seen, the perceived or actual distance from the eyewit- 
ness to the suspect and the lighting conditions; | 

(3) providing the eyewitness with instructions that minimize the likelihood of an inac- 
curate identification, including that the perpetrator may or may not be in the identification 
procedure and that the investigation will continue regardless of whether an identification is 
made; 

(4) composing the lineup so that the fillers generally resemble the eyewitness's description 
of the perpetrator so that the suspect does not unduly stand out from the fillers; 

(5) using at least four fillers in a live lineup and at least five fillers in a photo ine 

(6) ensuring, when practicable, that a photograph of the suspect used in a photo lineup is 
contemporary and resembles the suspect's appearance at the time of the offense; 

(7) presenting separate photo lineups and live lineups when there are multiple eyewit- 
nesses, ensuring that the same suspect is placed in a different position for each identification 
procedure; 

(8) having the administrator seek and document a clear statement from the eyewitness, at 
the time of the identification and in the eyewitness's own words, as to the eyewitness's confidence 
level that the person identified is the person who committed the crime; 

(9) minimizing factors at any point in time that influence an eyewitness to identify a sus- 
pect or affect the eyewitness's confidence level in identifying a suspect, including verbal or nonver- 
bal statements by or reactions from the administrator; 

(10) presenting lineup members one at a time; 

(11) adopting relevant practices shown to enhance the reliability of an eyewitness partici- 
pating in a showup procedure, such as: nib 

(a) identifying the circumstances under which a showup is warranted; 

(b) transporting the eyewitness to a neutral, non-law enforcement location where the 
detained suspect is being held; 

(c) removing the suspect from the law enforcement squad car; 

(d) removing restraints from the suspect when the suspect is being observed by the 
eyewitness; and. . 

(e) administering the showup procedure close in time to the commission of the 
crime; : 
(12) video recording the entirety of the photo lineup and live lineup and, where practi- 
cable, the showup procedure, unless the recording equipment is not reasonably available or the 
recording equipment fails and obtaining replacement equipment is not feasible; and 

(18) preserving photographic documentation of all live lineup and photo lineup mem- 
bers and showup suspects, as well as all descriptions provided by the eyewitness of the perpe- 
trator. 
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29-3B-4 


LAW ENFORCEMENT 


29-3B-4 


F. All written departmental eyewitness identification paligeR shall be made available to the 


public upon request. 


History: Laws 2019, ch. 211, § 14. 


Effective dates. — Laws 2019, ch. 211, 8 17 macs 


Laws 2019, ch. 211, § 14 effective July 1, 2019. 
ANNOTATIONS 


Article II, Sec. 18 provides broader due process 
protections than the United States constitution 
in the context of admission of eyewitness identi- 
fication evidence. — Article II, Section 18 of the New 
Mexico constitution affords broader due process protec- 
tion than the United States constitution in the context of 
admission of eyewitness identification evidence because 
the federal reliability standard, the Manson rule, is both 
scientifically and jurisprudentially unsound, and hence 
flawed under an interstitial review, and therefore does 
not satisfy due process under the New Mexico constitu- 
tion. State v. Martinez, 2021-NMSC-002, overruling Pat- 
terson v, LeMaster, 2001-NMSC-0138, 180 N.M. 179, 21 
P.3d 1032, State v. Jacobs, 2000-NMSC-026, 129 N.M. 
448, 10 P.3d 127, and State v. Baca, 1988-NMSC-049, 99 
N.M. 754, 664 P.2d 360. 

New standard for determining whether eyewit- 
ness identification evidence is admissible at trial. 
— Under New Mexico's new standard for determining 
whether eyewitness identification evidence is admis- 
sible at trial, if a witness makes an identification of a 
defendant as a result of a police identification procedure 
that is unnecessarily suggestive and conducive to mis- 
identification, the identification and any subsequent 
identification by the same witness must be suppressed. 
State v. Martinez, 2021-NMSC-002, overruling Patter- 
son v. LeMaster, 2001-NMSC-013, 1380 N.M. 179, 21 P.3d 
1032, State v, Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 
P.3d 127, and State v. Baca, 1983-NMSC-049, 99 N.M. 
754, 664 P.2d 360. 

Burden of proof for admitting evidence of eye- 
witness identifications. — Under New Mexico's ap- 
proach to admitting eyewitness identifications, the 
initial burden falls on. the accused to establish prima 
facie that some aspect of the identification procedure 
employed by the police was suggestive in nature. If the 
accused does not meet that burden, suppression is not 
required. However, if the accused demonstrates that the 
identification procedure contained one or more sugges- 
tive elements, the burden shifts to the state to prove by 
clear and convincing evidence either that (1) the proce- 
dure employed was not so suggestive as to materially 
taint the identification made by the eyewitness, which 
is to say that any departure from proper procedure could 
not have increased the risk of misidentification, or (2) 


' good reason existed for the police to employ the sugges- 


tive procedure in the first instance. If the state fails to 
carry its responsive burden, the identification evidence 
and any subsequent in-court identification must be sup- 
pressed. State v. Martinez, 2021-NMSC-002, overruling 
Patterson v. LeMaster, 2001-NMSC-013, 130 N.M. 179, 
21 P.3d 1032, State v. Jacobs, 2000- NMSC- 026, 129 N.M. 
448, 10 P.3d 127, and State v. Baca, 1983- NMSO- 049, 99 
NM. 754, 664 P.2d 360. 

New Mexico courts abandon the independent 
source doctrine in the context of disputed eyewit- 
ness identifications. — Pursuant to the independent 
source doctrine, an in-court identification which is inde- 
pendent of and not tainted by an out-of-court identification 
is admissible at trial. The independent source doctrine in 
the context of due process and disputed eyewitness iden- 
tification evidence lacks legal justification and is contrary 
to. existing science, New Mexico therefore abandons the 
doctrine in the context of disputed eyewitness identifica- 
tions. State v. Martinez, 2021-NMSC-002, overruling Pat- 
terson v. LeMaster, 2001-NMSC-018, 180 N.M.°179, 21 
P.3d 1082, State v. Jacobs, 2000-NMSC-026, 129 N.M. 448, 
10 P.3d 127, and State v. ‘Barc: 1983-NMSC- 049, 99 N. M. 
754, 664 P2d 360. 

Suppression of eyewitness identification not re- 
quired where defendant failed to establish prima 
facie that some aspect of the identification proce- 
dure used was suggestive in nature. — Where de- 
fendant was charged with two counts of murder in the 
first-degree, and where, during the investigation, detec- 
tives showed an eyewitness five or six photos of different 
individuals, including a picture of defendant, and where 
the eyewitness identified defendant in one of the photo- 
graphs as the person he saw at the scene of the shooting, 
and where, two days later, detectives assembled a photo 
array and requested that the eyewitness view the array 
which was composed of six photographs, some of which 
were the same photos shown to the eyewitness two days 
before as well as some photos that were new to him, and 
where the eyewitness again identified defendant in a 
photo as the person he saw at the scene of the shoot- 
ing, the district court did not err in admitting evidence of 
the eyewitness's identification because defendant failed 
to establish prima facie that some aspect of the identifi- 
cation procedure used by the detectives was suggestive 
in nature. State v. Martinez, 2021-NMSC-002, overruling 
Patterson v. LeMaster, 2001-NMSC-018, 180 N.M. 179, 
21 P.3d 1032, State v. Jacobs, 2000-NMSC-026, 129 N.M. 
448, 10 P.3d 127, and State v. Baca, 1983-NMSC-049, 99 
N.M. 754, 664 P.2d 360. 


29-3B-4. Training of law enforcement officers. 


The secretary of public safety shall create, administer and conduct training programs for law 
enforcement officers and recruits on the methods and technical aspects of the eyewitness identifi- 
cation practices and procedures shown by reliable evidence to enhance the accuracy of eyewitness 
evidence referenced in the Accurate Eyewitness Identification Act. 


History: Laws 2019, ch. 211, § 15. 
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29-4-1 STATE POLICE PENSION FUND 29-4-2 


ARTICLE 4 
State Police Pension Fund 


Sec. Sec. 
29-4-1. Police board may establish trust funds; purpose. 29-4-8, Administration of pension program; pension ad- 
29-4-2. Provisions governing trust funds; trust agree- visory board; membership; assistance to 
ments; approval by governor, police board trustee. ; 
and insurance department [public regula- 29-4-9. Repeal of conflicting laws; fees, rewards and 
tion commission]. previously accumulated funds go into 
29-4-3. Contributions to funds; maximum. ’ supplementary trust fund. 
29-4-4. State contributions to funds; liquidation. 29-4-10. Interest in trust fund not subject to assignment, 
29-4-5. State treasurer is trustee of funds; duties. lien or judicial process; trustee may pay 
29-4-6. Pension consultants; employment; duties. expenses. 
29-4-7. Annual report of trustee, 29-4-11. Effective date of act and pension program; ap- 


proval of governor, police board and insur- 
ance department. 


- 


29-4-1. [Police board may establish trust funds; purpose.] 


Authority is hereby granted to the board of supervisors of the New Mexico state police [secretary 
of public safety] to create and establish in behalf and for the benefit of eligible members of the New 
Mexico state police a pension trust fund providing termination benefits and retirement benefits 
and a supplementary trust fund providing benefits to such members and their dependents in the 
event of disability or death as limited hereinafter or in the trust agreements. 


History: Laws 1939, ch. 213, § 1; 1941 Comp., § 40- by Laws 1984, ch. 254, § 27. Pursuant to 29-2-1.1 NMSA 


401; 1953 Comp., § 39-4-1. 1978, "New Mexico state police board" or "board" now 
Bracketed material. — The bracketed material was means the secretary of public safety. 

inserted by the compiler and is not part of the law. The Cross references. — For membership in. public em- 

name of the board of supervisors of the New Mexico state ployees' retirement association of New Mexico, see 10-11-3 


police was changed by Laws 1941, ch, 147, § 24 (compiled NMSA 1978. ° 
as 39-2-24, 1953 Comp.), to the board of supervisors of the 


division of courtesy and information. Laws 1977, ch. 257, ANNOTATIONS 

§ 107, repealed 39-2-24, 1953 Comp, Under former 29-2-2 Am. Jur. 2d, A.L.R. and CWJ.S. ref Je. GOA 
NMSA 1978, the New Mexico state police board appeared Am: Jur, on Peasibhe ih ifehicdenent baile #1800, 

to exercise the powers and functions of the former board 81A C.J.8. States §§ 46, 112 to 119. 


of supervisors. Section 29-2-2 NMSA 1978 was repealed 


29-4-2. [Provisions governing trust funds; trust agreements; approval 
by governor, police board and insurance department 
[public regulation commission].] 


All monies in said pension trust fund and said supplementary trust fund shall be deposited, admin- 
istered and disbursed in accordance with the terms of this act [29-4-1 to 29-4-11 NMSA 1978] and with 
the terms of the pension trust agreement and supplementary trust agreement which shall be drafted 
pursuant to the terms of this act and shall not become effective until specifically approved by the 
governor of New Mexico, the board of supervisors of the New Mexico state police [secretary of public 
safety] and the insurance department of the state of New Mexico [public regulation commission]. 


History: Laws 1939, ch. 213, § 2; 1941 Comp., § 40- Laws 1998, ch. 108, § 80 provided that references in law 
402; 1953 Comp,, § 39-4-2, to the insurance board be construed to be references to the 
Bracketed material. — The bracketed material was public regulation commission. 


inserted by the compiler and is not part of the law. 


The name of the board of supervisors of the New Mexico ANNOTATIONS 
state police was changed by Laws 1941, ch. 147, § 24 (com- Insurance policy limits benefits paid. — An insur- 
piled as 39-2-24, 1953 Comp.), to the board of supervisors ance policy constitutes the supplemental trust agreement 
of the division of courtesy and information. Laws 1977, ch. referred to in this section, and this insurance policy has 
257, § 107, repealed 39-2-24, 1953 Comp. Under former. —_jimits on the total amount of benefits which may be paid 
29-2-2 NMSA 1978, the New Mexico state police board ap- in any particular instance. If it is desired to have benefits 
peared to exercise the powers and functions of the former for disabled policemen over and above the limits of coverage 
board of supervisors. Section 29-2-2 NMSA 1978 was re- of the policy, then those benefits should themselves be the 
pealed by Laws 1984, ch. 254, § 27. Pursuant to 29-2-1.1 subject of a trust agreement. 1965 Op. Att'y Gen. No. 65-92. 


NMSA 1978, "New Mexico state police board" or "board" 
now means the secretary of public safety. 
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29-4-3 LAW ENFORCEMENT 29-4-7 


29-4-3. [Contributions to funds; maximum. | 


Contributions to the pension trust fund by members of the New Mexico state police shall not 
exceed six percent (6%) of their regular monthly salaries, and contributions to the supplementary 
trust fund shall not exceed five percent (5%) of their regular monthly salaries. 


History: Laws 1939, ch. 213, § 3; 1941 Comp., § 40- 
403; 1953 Comp., § 39-4-3. 


29-4-4, State contributions to funds; liquidation. 


State contributions to the pension trust fund and the supplementary trust fund shall be ap- 
propriated as a part of the annual operating budget of the state police. Contributions to the funds 
shall be in'an amount necessary to prevent any actuarial deterioration of the fund as determined 
by an annual actuarial investigation. Termination of the trust and liquidation of the funds shall be 
effected only by specific legislative act. 


History: 1978 Comp., § 29-4-4 enacted by Laws 
1980, ch, 8, § 1. 

Repeals and reenactments. — Laws 1980, ch. 8, 
§ 1, repealed former 29-4-4- NMSA 1978, relating to state 


appropriations to the state police pension trust fund and 
supplementary trust fund, and enacted a new section. 


29-4-5. [State treasurer is trustee of funds; duties.] 


The treasurer of the state of New Mexico shall serve as trustee for the pension trust fund and 
the supplementary trust fund and shall receive and hold as trustee for the uses and purposes 
set out in the trust agreements any and all funds paid to it as such trustee by the state, the 
department, the employee beneficiaries or by any other person or Bereon es 


History: Laws 1939, ch, 213, § 5; 1941 Comp., ‘ 40- 
405; 1953 Comp., § 39-4-5. 


29-4-6, [Pension consultants; employment; duties.] 


The board of supervisors of the New Mexico state police [secretary of public safety] are [is] 
hereby authorized and empowered to engage pension consultants to assist in drafting the trust 
agreements and establishing an equitable, practical and actuarially sound pension program. The 
trustee shall engage pension consultants to supervise and assist in the technical operation of the 
pension trust in order that there may be no deterioration in the actuarial status of the plan. 


History: Laws 1939, ch. 218, § 6; 1941 Comp., § 40- 
406; 1953 Comp., § 39-4-6. 

Bracketed material, — The biatketad material was 
inserted by the compiler and is not.part of the law, The 
name of the board of supervisors of the New Mexico state 
police was changed by Laws 1941, ch. 147, § 24 (compiled 
as 39-2-24, 1953 Comp.), to the board of supervisors of 
the division of courtesy and information, Laws 1977, ch. 


29-4-7, [Annual report of trustee. |] 


, 257, § 107, repealed 39-2-24, 1953 Comp. Under former 


29-2-2 NMSA 1978, the New Mexico state police board 
appeared to exercise the powers and functions of the 
former board of supervisors, Section 29-2-2. NMSA 1978 
was repealed by Laws 1984, ch. 254, § 27. Pursuant to 
29-2-1,1 NMSA 1978, "New Mexico state police board" or 
"board" now means the secretary of public safety. 


Within ninety days after the close of each fiscal year the trustee, with the aid of the pension 
consultants, shall prepare and file an annual report with the department and the New ces 
insurance department which shall include the following: 


Schedule I, Receipts and disbursements, 


Schedule IT. Assets of pension trust listing investments ¢ as to book value. and: current market 


value as of the end of the fiscal year. 


Schedule III. List of terminations, showing cause and amount of refund. 
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29-4-8 STATE POLICE PENSION FUND 29-4-10 

Schedule IV. The application of actuarially computed "reserve factors" to the payroll data prop- 
erly classified for the purpose of computing the reserve liability of the trust find as of the end of 
the fiscal year. 

Schedule V. The application of actuarially computed "current liability factors" to the payroll data 
properly classified for the purpose of computing the liability of the trust fund as of the end of the 
fiscal year. 

Schedule VI. An actuarial computation of the pension liability for all employees retired prior to 
the close of the fiscal year. 


History: Laws 1939, ch. 213, § 7; 1941 Comp., § 40- 


29-4-8. [Administration of pension program; pension advisory board; 
membership; assistance to trustee. |] 


The complete pension program authorized by the terms of this act [29-4-1 to 29-4-11 NMSA 
1978] shall be administered by the trustee with the assistance and counsel of a pension advisory 
board which shall consist of the chief of the department [director of the New Mexico state police 
division of the department] as chairman, two members appointed by the board of supervisors of 
the New Mexico state police [secretary of public safety] with the approval of the governor, and two 
members elected by the participating members. One of the initial appointees and one of the initial 
elected representatives shall serve for one-year terms and the other elected and appointed repre- 
sentatives shall serve for two-year terms. 


History: Laws 1939, ch. 213, § 8; 1941 Comp., § 40- 
408; 1953 Comp., § 39-4-8. 

Bracketed material. — The bracketed material was in- 
serted by the compiler and is not part of the law. Laws 1977, 
ch. 257, changed several references in this chapter from the 
chief of the state police to director of the state police divi- 
sion. Laws 1979, ch. 202, changed several references in this 
chapter from the director of the state police division to the 
chief of the New Mexico state police. See 29-2-3 NMSA 1978. 
Pursuant to 29-2-1.1 NMSA 1978, "chief of the state police" 
now means the director of the New Mexico state police di- 
vision of the department. The bracketed language was not 
enacted by the legislature and is not part of the law. 


The name of the board of supervisors of the New 
Mexico state police was changed by Laws 1941, ch. 147, 
§ 24 (compiled as 39-2-24, 1953 Comp.), to the board 
of supervisors of the division of courtesy and informa- 
tion, Laws 1977, ch. 257, § 107, repealed 39-2-24, 1953 
Comp. Under former 29-2-2 NMSA 1978, the New Mex- 
ico state police board appeared to exercise the powers 
and functions of the former board of supervisors. Sec- 
tion 29-2-2 NMSA 1978 was repealed by Laws 1984, 
ch. 254, § 27. Pursuant to 29-2-1.1 NMSA 1978, "New 
Mexico state police board" or "board" now means the 
secretary of public safety. 


29-4-9. [Repeal of conflicting laws; fees, rewards and previously 
accumulated funds go into supplementary trust fund.] 


Upon the establishment of the pension trust fund and supplementary trust fund as outlined by 
this act [29-4-1 to 29-4-11 NMSA 1978], all conflicting laws are expressly repealed and any funds 
previously accumulated for this purpose shall be transferred to the supplementary trust fund. 
No fee for the performance of an act in line of duty and no reward offered for the apprehension or 
conviction of any person or persons, or for the recovery of any property may be accepted by any 
member of the department of state police, but any fee or reward to which such member would be 
entitled except for the foregoing provisions shall be paid to the supplementary trust fund. All laws 
and parts of laws in conflict herewith are hereby repealed. 


History: Laws 1939, ch. 213, § 9; 1941 Comp., § 40- 
409; 1953 Comp., § 39-4-9. 


29-4-10. [Interest in trust fund not subject to assignment, lien or 
judicial process; trustee may pay expenses. | 


No person entitled to any interest in or share of or pension or benefit from the trust funds shall, 
prior to the actual payment therefor, have the right to anticipate the same, or to sell, assign, pledge 
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29-4-11 LAW ENFORCEMENT 29-4-11 


or mortgage or otherwise dispose of or encumber the same, nor shall such interest, share, pension or 
benefit prior to the actual payment thereof, be liable for the debts or liabilities of the person entitled 
thereto or be subject to attachment, garnishment, execution or to levy or sale on judicial proceedings, 
or be transferable by any means, voluntarily or involuntarily. The trustee may expend such sums as 
it [he] may deem proper from such fund for the necessary expenses connected therewith. 


History: Laws 1939, ch. 213, § 10; 1941 Comp., § 40- For rules governing garnishment and writs of execution 


410; 1953 Comp., § 39-4-10. in the district, magistrate, and metropolitan courts, see, 
Bracketed material. — The bracketed material was Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 
inserted by the compiler and is not part of the law. The For form for claim of exemptions on executions, see Rule 
bracketed word "he" in the last sentence was inserted by 4-803 NMRA. 
the 1941 compiler of the New Mexico statutes and was not For form for order on claim of exemption and order to 
deleted by the compiler of the 1953 compilation or by the pay in execution proceedings, see Rule 4-804 NMRA. 
present compiler. For form for application for writ of garnishment and af- 
Cross references. — For exemption from legal process fidavit, see Rule 4-805 NMRA. 
for Public Employees Retirement Act benefits, see 10-11- + For form for notice of right to claim exemptions from 
1385 NMSA 1978. execution, see Rule 4-808A NMRA, 
For exemption from legal process for Judicial Retire- ‘For form for claim of exemption from garnishment, see 
ment Act benefits, see 10-12B-7 NMSA 1978. Rule 4- 809 NMRA, 
For exemption from legal process for Magistrate Retire- 
ment Act benefits, see 10-120-7 NMSA 1978. ANNOTATIONS 
For exemption from legal process for Educational Re- rf tala ll : by 
tirement Act benefits, see 22-11-42 NMSA 1978, We thong chon 2 He'd sp wate ee os Newaiten 


‘For exemption from legal process for married persons or 
heads of households, see 42-10-1 NMSA 1978. 


29-4-11. [Effective date of act and pension program; approval of 
governor, police board and insurance department.] _ 


The powers conferred upon the board of supervisors of the New Mexico state police [secretary of 
public safety] by the provisions of this act [29-4-1 to 29-4-11 NMSA 1978] shall be possessed and 
may be exercised from and after the first day of July, 1939, and this act shall be in full force and ef- 
fect from and after that date. The pension program authorized in this act may become operative at 
any time after the passage of this act. upon the approval of the governor of New Mexico, the board. 
of supervisors of the New Mexico state police [secretary of public safety] and the insurance depart- 
ment of the state of New Mexico. 


History: Laws 1939, ch. 213, § 12; 1941 Comp., § 40- NMSA 1978, the New Mexico state police board appeared 


411; 1953 Comp., § 39-4-11. to exercise the powers and functions of the former board 

Bracketed material. — The bracketed material was of supervisors. Section 29-2-2 NMSA 1978 was repealed 
inserted by the compiler and is not part of the law. The by Laws 1984, ch; 254, § 27. Pursuant to 29-2-1.1 NMSA 
name of the board of supervisors of the New Mexico state 1978, "New Mexico state police board" or "board" now 
police was changed by Laws 1941, ch. 147, § 24 (compiled means the secretary of public safety. 
as 39-2-24, 1953 Comp.), to the board of supervisors of the Severability. — Laws 1939, ch. 213, § 11 provided 
division of courtesy and information. Laws 1977, ch. 257, for the severability of the act if any part or epplemuon 
§ 107, repealed 39-2-24, 1953 Comp. Under former 29-2-2 thereof is held invalid. 

ARTICLE 4A 


Peace Officers’, New Mexico Mounted Patrol Members' and 
Reserve Police Officers' Survivors Supplemental Benefits 


Sec. Sec. 

29-4A-1. Short title. 29-4A-5. Peace officers', New Mexia mounted patrol 
29-4A-2. Findings; purpose. members' and reserve police officers' sur- 
29-4A-3, Definitions. +, vivors supplemental death benefits; re- 
29-4A-4. Fund created? © °° view committee; determination; payment: 
29-4A-5. Peace officers', New chit mounted patrol (Effective July 1, 2023.) 


members' ‘and reserve police officers’ sur- 
vivors supplemental death benefits; review 
committee; determination; payment. 
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29-4A-1 


29-4A-1. Short title. 


PEACE OFFICERS', NEW MEXICO MOUNTED PATROL MEMBERS’, ETC 


29-4A-4 


Chapter 29, Article 4A NMSA 1978 may be cited as the "Peace Officers’, New LT Mounted 
Patrol Members' and Reserve Police Officers' Survivors Supplemental Benefits Act". 


History: Laws 1995, ch, 59, § 1; 2002, ch. 78, § 1; 
2016, ch, 41, § 1. 


The 2016 amendment, effective May 18, 2016, — 


amended the title of the act to include New Mexico 
mounted patrol members and reserve police officers; and 


after "Peace Officers'", added. "New Mexico Mounted Pa- 
trol Members' and Reserve Police Officers". 

The 2002 amendment, effective May 15, 2002, 
substituted "Chapter 29, Article 4A NMSA 1978" for 
"This act", 


29-4A-2. Findings; purpose. 


The legislature finds that peace officers throughout the state risk their lives daily to protect 
the citizens of New Mexico. The legislature further finds that when peace officers are killed in the 
line of duty, their immediate'families can suffer grievously, both emotionally and economically. To 
recognize the substantial public safety benefits conferred by peace officers and in consideration 
of the sacrifices undertaken by these officers and their families for the citizens of New Mexico, it 
is the purpose of the Peace Officers' Survivors Supplemental Benefits Act to ensure that certain 
supplemental death benefits accrue to the spouseand surviving children, or parents if there are no 
surviving children or spouse, of a peace officer killed in the line of duty. 


The 2002 amendment, effective May 15; 2002, in- 
serted "or parents if there are no surviving children or 
spouse" in the last sentence. 


History: Laws 1995, ch. 59, § 2; 2002, ch. 78, § 2. 


29-4A-3. Definitions. 


As used in the Peace Officers', New Sp Mounted Patrol Members' and Reserve Police 
Officers' Survivors Supplemental Benefits Act: 

A. "fund" means the peace officers’, New Mexico mounted patrol members’ anid reserve police 
officers' survivors fund; 

B.- "New Mexico mounted patrol" means units or troops officered and manned to assist with 
law enforcement pursuant to the provisions of Sections 29-6-1 and 29-6-4 NMSA 1978, Subsection 
A of Section 29-6-5 NMSA 1978'and Section 29-6-6 NMSA 1978; 

C. "peace officer" means any full-time salaried and commissioned or certified law enforcement 
officer of a police or sheriff's department or a conservation officer of the department of game and 
fish as used in Chapter 17 NMSA 1978 that is part of or administered by the state or any political 
subdivision of the state; 

D. "reserve police officer" means a volunteer or a temporary or part-time employee of a state or 
local law enforcement agency who is accepted by that agency as a reserve law enforcement officer 
after receiving a background check and training as needed by that agency and who is not a mem- 
ber of the New Mexico mounted patrol; and 

E. "secretary" means the secretary of public safety. 


History: Laws 1995, ch, 59, § 8; 1997, ch. 165, § 1; 
2016, ch. 41, § 2. 


A, after "peace officers", added ", New Mexico mounted 
patrol members' and reserve police officers"; added new 


The 2016 amendment, effective May 18, 2016, de- 
fined New. Mexico mounted patrol members and reserve 


police officers as used in the Peace Officers', New Mexico ~ 


Mounted Patrol Members' and Reserve Police Officers’ 
Supplemental Benefits Act; in the introductory sentence, 
after "Peace Officers", added "New. Mexico, Mounted Pa- 
trol Members' and Reserve Police Officers", in Subsection 


29-4A-4. Fund created. 


Subsection B and redesignated former Subsection B as 
Subsection C; and added new Subsection D and redesig- 
nated former Subsection C as Subsection E. 

The 1997 amendment, effective June 20, 1997, inserted 
"or a conservation officer of the department of game and fish 
as used. in Chapter 17 NMSA 1978" in Subsection B. 


The "peace officers', New Mexico mounted patrol members' and reserve police officers' survivors 
fund" is created in the state treasury and shall be administered by the department of public safety. 
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The fund shall consist of all gifts, donations and bequests of money to the fund as well as any ap- 
propriations made to the fund. Earnings from investment of the fund shall be credited to the fund. 
Money in the fund is appropriated to the department of public safety for the purpose of paying 
death benefits pursuant to the Peace Officers', New Mexico Mounted Patrol Members’ and Reserve 
Police Officers' Survivors Supplemental Benefits Act and shall be paid out only upon warrants is- 
sued by the secretary of finance and administration pursuant to vouchers signed by the secretary 
of public safety. Any unexpended or unencumbered balance remaining in the fund at the end of 
any fiscal year shall not revert. 


History: Laws 1995, ch. 59, § 4; 2016, ch. 41, § 3. 

The 2016 amendment, effective May 18, 2016, 
amended the name of the fund to include New Mexico 
mounted patrol members and reserve police officers; after 


"peace officers", added", New Mexico mounted patrol 
members! and reserve police officers", and after "Peace 
Officers", added "New Mexico Mounted Patrol Members' 


and Reserve Police Officers". 


29-4A-5. Peace officers', New Mexico mounted patrol members' and 
reserve police officers’ survivors supplemental death 
benefits; review committee; determination; payment. 


A. There is created the "peace officers', New Mexico mounted patrol members' and reserve 
police officers' survivors supplemental death benefits review committee". The committee shall 
consist of the attorney general, the chief of the New Mexico state police and the state president of 
the fraternal order of police or their designees. 

B. The peace officers', New Mexico mounted patrol members’ and reserve police officers’ sur- 
vivors supplemental death benefits review committee shall determine whether a peace officer, 
New Mexico mounted patrol member or reserve police officer has been killed in the line of duty 
and advise the secretary of that determination. In addition to any other death benefits provided 
by law, the surviving spouse, children or parents shall be paid two hundred fifty thousand dollars 
($250,000) as supplemental death benefits whenever a peace officer, New Mexico mounted patrol 
member or.reserve police officer is killed in the line of duty. The benefits shall be paid from the 
fund. 

C. The benefits shall be paid first to the surviving spouse. If there is no surviving spouse, the 
benefits shall be distributed in pro rata shares to all surviving children. If there are no surviving 
children or spouse, benefits shall be distributed to the surviving parents of the peace officer, New 
Mexico mounted patrol member or reserve police officer. 


‘ History: Laws 1995, ch. 59, § 5;.2002, ch. 78, § 3; 
2007, ch. 59, § 1; 2016, ch. 41, § 4. 

The 2016 amendment, effective May 18, 2016, pro- 
vided survivors supplemental death benefits’ for New 
Mexico mounted patrol members and reserve police of- 
ficers; in the catchline, added "New Mexico mounted pa- 
trol members' and reserve police officers" and throughout 
the sections, after "peace officers’, added "New Mexico 


Li 


mounted patrol members' and reserve police officers". 


The ‘2007 amendment, effective June 15, 2007, in- 
creased supplemental death benefits from $100,000, to 
$250,000. 

The 2002 amendment, effective May 15, 2002, in- 
serted "or parents" in the second sentence of Subsection B; 
and added the last sentence in Subsection C. 


29-4A-5. Peace officers’, New Mexico mounted patrol members' and 
reserve police officers' survivors supplemental death benefits; 
review committee; determination; payment. (Effective July 1, 


2023.) 


A. There is created the "peace officers', New Mexico mounted patrol members' and reserve police 
officers' survivors supplemental death benefits review committee". The committee shall consist of 
the attorney general, the chief of the New Mexico state police and the state president of the fraternal 
order of police or their designees. 

B, The peace officers', New Mexico mounted patrol members' and reserve police officers' survi- 
vors supplemental death benefits review committee shall determine whether a peace officer, New 
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Mexico mounted patrol member or reserve police officer has been killed in the line of duty and ad- 
vise the secretary of that determination. In addition to any other death benefits provided by law, the 
surviving spouse, children or parents shall be paid one million dollars ($1,000,000) as supplemen- 
tal death benefits whenever a peace officer, New Mexico mounted patrol member or reserve police 
officer is killed in the line of duty. The benefits shall be paid from the fund. 

C.. The benefits shall be paid first to the surviving spouse. If there is no surviving spouse, the 
benefits shall be:distributed in pro rata shares to all surviving children. If there are no surviving 
children or spouse, benefits shall be distributed to the surviving parents of the peace officer, New 
Mexico mounted patrol member or reserve police officer. 


History: Laws 1995, ch. 59, § 5; 2002, ch. 78, § 3; in Subsection B, after "shall be paid", deleted "two hun- 
2007, ch. 59, § 1; 2016, ch, 41, § 4; 2022, ch. 56,63. = =~ ~~ dred fifty thousand dollars ($250,000)" and added “one 
The 2022 amendment, effective July 1, 2023, enhanced million dollars "(1,000,000)". 
peace officers' survivors supplemental death benefits; and 
ARTICLE 5° 
Educational Institutions; Traffic Regulations 
and Police Officers 
Sec. Sec. 
29-5-1. Educational institutions; campus traffic regula- 29-5-3. Post-secondary educational institutions; boards 
tions. authorized to establish campus police 
29-5-1.1. Educational institutions; campus traffic regula- ) force; qualifications and authority of cam- 
tions. pus police officers, 
29-5-2. Educational institutions; university police officers. 29-5-4. Post-secondary educational institutions; campus 
traffic regulations; agreement with mu- 
nicipality. 


29-5-1. Educational institutions; campus traffic regulations. 


A. The board of regents of each state educational institution designated in Article 12, Sec- 
tion 11 of the constitution of New Mexico may promulgate regulations governing the operation 
and parking of vehicles on any area within the exterior boundaries of lands under its control 
which is not a public street or highway, including but not limited'to: 

(1) limiting the rates of speed; 

- (2) ‘assigning parking spaces and designating parking areas and their uses, and collecting 
rent therefor; 

(3) prohibiting parking; 

(4) removing vehicles parked in violation of campus traffic regulations, at the expense of 
the violator who shall pay the expense before the vehicle is released; and 

(5) instituting a system of vehicle registration for the identification and regulation of 
vehicles regularly using institutional premises, including a reasonable charge to defray costs of 
registration. 

B. Areas subject to campus traffic regulations shall be marked with signs conforming with 
standards used by the state highway department. 

C. Any person who violates any campus traffic regulation adopted under this section is guilty 
of a misdemeanor and shall be punished by a fine of not more than five dollars ($5.00). All fines 
and forfeitures collected under this section may be remitted to the state educational institution on 
whose campus the violation occurred. The money from such fines and forfeitures remitted to state 
educational institutions shall be used solely for the purposes of enforcing this act [29-5-1, 29-5-2 
NMSA 1978], for planning and improving movement and control and related parking problems, 
and for use in the operation, management and administration of the institution's security depart- 
ment responsible for the enforcement of this act. 


History: 1953 Comp., § 39-5-1, enacted by Laws 
1968, ch. 62, § 153; 1975, ch. 167, § 2. 
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ANNOTATIONS institutions and municipalities for traffic offenses oc- 
, : Shea . curring on the university campus, supplements this sec- 
Board may also employ and assign duties of cam- tion and Section 29-5-2 NMSA 1978. 1969 Op. Att'y Gen. 


pus security, — The board of regents of the university © No 69.48. 

of New Mexico is specifically given traffic control jurisdic- : City crime ordinances not applicable to land un- 

tion on its property and may employ and assign duties of der board's control. — Ordinances of the city of Albu- 

campus security officers for the institution, 1969 Op. Att'y querque dealing with crimes do not apply to land under 

Gen. No, 69-48, the control of the board of regents of the university of 
Section 35-14-2 NMSA 1978 supplements section. , New Mexico except for traffic offenses as provided in Sec- 


— Section 35-14-2 NMSA 1978, providing for a waiver tion 85-14-2 NMSA 1978. 1969 Op. Att'y Gen. No. 69-48. 
of the right to regulate university property under agree- bh 


ment between boards of regents of state educational 


29-5-1.1. Educational institutions; campus traffic regulations. 


A. The board of regents of each state educational institution designated in Article 12, Sec- 
tion 11 of the constitution of New Mexico that is located within a county having a population in 
excess of ninety-five thousand according to the most récent federal decennial census may promul- 
gate regulations governing the operation and parking of vehicles on any area within the exterior 


boundaries of lands under its control which is not a municipal street or highway, including but not | 


limited to: fe 

(1) limiting the rates of speed; 

(2) assigning parking spaces, designating parking areas and their uses and collecting rent 
for them; 

(3) prohibiting parking; 

(4) removing vehicles parked in violation of campus traffic regulations at the expense of 
the violator who shall pay the expense before the vehicle is released; and 

(5) instituting a system of vehicle registration for the identification and regulation of 
vehicles regularly using institutional premises, including a reasonable charge to defray costs of 
providing parking and traffic enforcement services and campus parking. 

B. Areas subject to campus traffic regulations shall be.marked with signs conforming with 
standards used by the state highway and transportation department. , ' 

C. . Regulations of.a board of regents promulgated pursuant to this section shall include a spe- 
cific penalty for each type of violation, which shall not exceed one hundred dollars ($100). In addi- 
tion, the regents may impose an administrative cost assessment not.exceeding five dollars ($5.00) 
for each parking citation issued as costs of administration of a campus traffic program. 

D. Except as provided by Subsection J of this section, unless a warning notice or a parking 
citation is given, at the time of making an arrest for any violation of this section, the arresting 
officer shall offer the alleged violator the option of accepting a penalty assessment or appearing 
in the metropolitan, municipal or magistrate court within five days after issuance of the citation. 
The violator's signature on the penalty assessment notice constitutes as pecuawiesgment of guilt 
of the offense stated in the notice. 

EK, Payment of any parking violation penalty assessment shall a made by mailing the pay- 
ment within five days from the date the citation was issued to the university police office for 
processing in the manner prescribed by the board of regents. 

F, Payment of any moving violation penalty assessment shall be made by mailing the payment 
within thirty days from the date of issuance of the citation to the motor vehicle division of the 
taxation and revenue department, Santa Ke..Payments of penalty assessments are timely if post- 
marked within thirty days from the date of issuance of the citation. When a penalty assessment.is 
paid by currency, a receipt may be immediately mailed to, the violator. When a penalty assessment 
is paid by check, the canceled check is a sufficient receipt. 

G.. No record of any penalty.assessment payment is admissible as nee in any court in any 
civil action. 

H. Ifa penalty assessment is not paid within thirty days from the date of issuance of the cita- 
tion, the violator shall be prosecuted for the violation charged.on the penalty assessment notice in 
a manner as if a penalty assessment notice had not been issued. 
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I.. Any penalty assessment collected by the motor vehicle division of the taxation and revenue 
department pursuant to Subsection F of this section shall be remitted to the state treasurer for 
deposit into the current school fund. Any administrative cost assessment collected by the division 
pursuant to this section shall be remitted within thirty days to the state educational institution 
which issued the citation for administering parking and traffic regulations on that campus. Any 
penalty assessment or administrative cost assessment collected by the university police office 
pursuant to Subsection E of this section shall be retained by the state educational institution as 
reimbursement for its expenses. 

J. No penalty assessment citation shall be issued for: 

(1) speeding in excess of twenty-five miles an hour in excess of the eh Ged limit; 

(2) operating a vehicle while under the influence of alcohol or drugs; or 

(3) an offense which has caused or contributed to the cause of an accident resulting in 
injury or death to any person. 

K. The uniform traffic citation form approved by the director of the motor vehicle division shall 
be used as the complaint for violations of regulations promulgated pursuant to the provisions of 
this section. Citations for moving violations shall be issued in the manner set forth i in Sections 66- 
8-123 through 66-8-127 NMSA 1978. 


History: 1978 Comp., § 29-5-1.1, enacted by Laws substituted “having a population in excess of ninety-five 
1981, ch. 304, § 1; 1987, ch. 111, § 1; 1988, ch. 33, § 1; thousand according to the most recent federal decennial 
1989, ch. 59, § 1. census" for "which has a metropolitan court” in the intro- 

The 1989 amendment, effective March 16, 1989, ductory paragraph; and in Subsection D inserted "munici- 
deleted "within metropolitan court districts" following pal or magistrate" in the first sentence. 


"institutions" in the section heading; in Subsection A 


29-5-2. Educational institutions; university police officers. 


A. The board of regents of each state educational institution designated in Article 12, Sec- 
tion 11 of the constitution of New Mexico may employ and assign duties of university police of- 
ficers for the institution. 

B. At all times while on duty, university police officers shall carry commissions of office issued 
by the board of regents. University police officers have the powers of peace officers within the ex- 
terior boundaries of lands under control of the board of regents employing them, including public 
streets and highways within the boundaries, or immediately adjacent to a campus where students 
are educated. Within this territory, a university police officer may enforce all applicable laws, ordi- 
nances and campus traffic regulations, but no arrest for violation of any law, ordinance or campus 
traffic regulation relating to motor vehicles is valid unless, at the time of arrest, the university 
police officer is wearing: 

(1) a distinctive badge bearing the name of the institution, issued to the officer by the 
board of regents; or 
(2) a distinctive uniform prescribed and issued to the officer by the board of regents. 


History: 1953 Comp., § 39-5-2, enacted by Laws Arrest permitted off grounds under "fresh pur- 


1968, ch. 62, § 154; 1975, ch. 22, § 1; 2019, ch. 14, § 1. suit" doctrine. — The common law doctrine of “fresh 
The 2019 amendment, effective July 1, 2019, extended pursuit" applies to university police to permit an arrest 
the authority of university police officers to public streets off of university grounds of suspect observed committing 
and highways immediately adjacent to a campus where a felony on grounds. State v. Nysus, 2001-NMCA-102, 131 
students are educated; and in Subsection B, added "or im- N.M. 338, 35 P.3d 993, cert. denied, 131 N.M. 363, 36 P.3d 
mediately adjacent to as where students are educated". 953 (2002). ine . 
Traffic control jurisdiction. — The board of regents 
ANNOTATIONS of the university of New Mexico is specifically given traffic 


control jurisdiction on its property and may employ and 


: : : : Anis , loy ¢ 
Authority; of university peélice afficars. o assign duties of campus security officers for the institu- 


versity of New Mexico officers possessed the powers of 


: : : ion. 1969 Op. Att'y Gen. No. 69-48. 
peace officers in dealing with defendant as long as he ton. 29 : 
was parked "within the exterior boundaries" of the uni- Section 35-14-2 NMSA 1978 supplements section. 


versity. State v. Dawson, 1999-NMCA-072, 127 N.M.472, = Section 35-14-2 NMSA 1978, providing for a waiver of 
983 P2d 421. the right to regulate university property under agreement 
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between boards of regents of state educational institu- to the enforcement of state laws on the campus, 1969 Op. 

tions and municipalities for traffic offenses occurring on, Att'y Gen. No. 69-48, 

the university campus, supplements Section 29-5-1 NMSA Crime ordinances not applicable except for traf- 

1978 and this section. 1969 Op. Att'y Gen. No. 69-48, fic offenses. — Ordinances of the city of Albuquerque 
City's jurisdiction over university limited.— With . dealing with crimes do not apply to land.under the control 

certain exceptions the jurisdiction of the city of Albuquer- . of the board of regents of the university of New Mexico 

que over the university of New Mexico campus is limited -— except for traffic offenses as provided in Section 35-14-2 


“NMSA 1978, 1969 Op, Att'y Gen. No, 69-48. 


29-5-3. Post-secondary educational institutions; boards authorized to 
establish campus police force; qualifications and authority 
of campus police officers. w ali | ( 


A. As used in this section "post-secondary educational institution" means a community college 
operating pursuant to Chapter 21, Article 13 NMSA 1978, a technical and vocational institute 
operating pursuant to Chapter 21, Article 16 NMSA 1978 and an area vocational school operating 
pursuant to Chapter 21, Article 17 NMSA 1978. 

B. The governing board of a post-secondary educational institution may adopt and promulgate 
traffic regulations to apply to areas within the exterior boundaries of the lands under control of 
the board, including streets and highways, 

C. The governing board of a post-secondary educational institution may. employ and assign 
duties to persons as campus police officers for the community college. , 

D. Persons employed as campus police officers by a post-secondary educational institution 
governing board: 

(1) shall have the powers of peace officers within the exterior boundaries of lands under 
the control of the board, including streets and highways; 
(2) shall at all times while on duty carry commissions of office issued by the board; 
(3) shall fulfill the requirements for certification in Subsection A of Section 29-7-6. NMSA 
1978 within one year of the date of first employment; 
(4) may enforce all applicable laws, ordinances and campus traffic regulations within ape 
territory in which they have powers of peace officers; and 
(5) may make arrests for violations of laws, ordinances and campus traffic regulations 
that they have authority to enforce, but no arrest is valid unless.the arresting campus police of- 
ficer is at the time of the arrest wearing: 
(a) a distinctive badge issued to him by the post- -secondary educational, institution 
governing board and bearing the name of the post-secondary educational institution; and 
(b). a distinctive uniform prescribed and issued to him by the board. 


History: Laws 1997, ch. 115, § 1. 


29-5-4. Post-secondary educational institutions; campus traffic 
regulations; agreement with municipality. 


A. As used in this section, "post-secondary educational institution" means a community college 
operating pursuant to the Community College Act [Chapter 21, Article 13. NMSA 1978] or.a tech- 
nical and vocational institute operating pursuant tothe Technical and Vocational Institute Act 
[Chapter 21, Article 16 NMSA 1978] whe does not have campus police officers created pursuant to 
Section 29-5-3 NMSA 1978, 

B. The governing board of a again educational institution may adopt and promulgate 
traffic regulations to apply to areas within the exterior boundaries of the lands under the control 
of ye board, including streets and highways. Traffic regulations may include: 

(1) «limiting the rates of speed; 
(2) assigning parking spaces and designating parking and no parking areas and their uses; 
(3) prohibiting parking; 
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(4). removing, disabling or booting vehicles parked in violation of campus traffic regula- 
tions at the expense of the violator, who shall pay the expense before the vehicle is released; and 

(5) instituting a system of vehicle registration for the identification and regulation of ve- 
hicles regularly using campus facilities, including a reasonable charge to defray the:costs of pro- 
viding parking and traffic enforcement services and campus parking. 

C. All areas subject to traffic regulations shall be marked with signs conforming with stan- 
dards used by the department of transportation. 

D. Traffic regulations adopted by a post-secondary educational institution pursuant to this 
section shall include a specific penalty for each type of violation that shall not exceed the penalty 
for the same violation under state law or municipal ordinance for the aanicipelity where the poet 
secondary educational institution is located. 

E. A post-secondary educational institution may enter into a written agreement with the mu- 
nicipality where the institution is located for municipal police enforcement of traffic regulations 
and for enforcement of applicable laws and ordinances within the exterior boundaries of the lands 
under the control of the institution. The written agreement shall outline the terms and conditions 
for municipal enforcement of the institution's traffic regulations, including the following: 

(1) unless a warning notice or a parking citation is given at the time of making an arrest 
for a traffic violation, the arresting officer shall offer the alleged violator the option of accepting.a 
penalty assessment or appearing in municipal court for adjudication within five days after issu- 
ance of the citation; 

(2) if an alleged violator elects to appear in municipal court in lieu of accepting a penalty 
assessment, the fine imposed upon later conviction shall not exceed the penalty assessment estab- 
lished for the particular penalty assessment; 

(3) aviolator's signature on the penalty assessment notice constitutes an acknowledgment 
of guilt of the offense stated in the notice; 

(4) payment of a parking violation penalty assessment shall be made by mailing the pay- 
ment within five days from the date the citation was issued to-the municipality for processing 
in accordance with the written agreement. Payment of the penalty assessment is timely if post- 
marked within five days from the date of issuance of the citation; 

(5) payment of any moving violation penalty assessment shall be made by mailing fis 
payment within thirty days from the date the citation was issued to the municipality for process- 
ing in accordance with the written agreement. Payment of the penalty assessment is timely if 
postmarked within thirty days from the date of issuance of the citation; 

(6) when a penalty assessment is paid by currency, a receipt shall be immediately mailed 
to the violator; 

(7) ifa penalty assessment is not paid within thirty days from the date of issuance of the 
citation, the violator shall be prosecuted for the violation charged on the penalty assessment no- 
tice in a manner as if a penalty assessment notice had not been issued; 

_. (8) all penalties and fines assessed shall be paid to the municipality to defray the costs of 
enforcement and. adjudication of citations issued at the post-secondary educational institution; and 

(9) _ the uniform traffic citation form approved by the motor vehicle division of the taxation 
and revenue department shall be used as the complaint for violations of campus traffic regula- 
tions. Citations for moving violations shall be issued in the manner set forth in Sections 66-8-123 
through 66-8-127 NMSA 1978. 

F. A municipality enforcing campus traffic regulations pursuant to this section may, by com- 
mission, authorize campus security personnel at the post-secondary educational institution to 
issue citations for violations of non-moving traffic regulations on such terms and conditions as 
provided in the written agreement but in no event shall campus security personnel be given ar- 
rest powers. 

G. In the absence of a written agreement with a municipality for the enforcement of traffic 
regulations, campus security personnel may enforce traffic regulations. The punishment for a 
violation of a campus. traffic regulation shall be not more than five dollars ($5.00) per violation. 
All fines collected, pursuant to this.subsection shall be remitted to the post-secondary educational 
institution and shall be used solely for the purposes of enforcing campus traffic regulations and for 
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planning and improving movement and ‘control of vehicles and related parking problems and for 
use in the operation, management and administration of the institution's security office. 

H.. When a traffic citation is issued by a. campus security officer, the officer shall be wearing 
a distinctive badge and uniform issued to the officer by the post-secondary educational institu- 
tion. 

I.. A record of a penalty assessment payment is not admissible as evidence in court in a civil 
action. 

J. A post-secondary educational institution may withhold the issuance of grades and: dees 
in order to secure payment of unpaid traffic or parking assessments. 


History: 1978 Comp., § 29-5-4, enacted by Laws Effective dates. — Laws 2011, ch. 53, § 3 made Laws 


2011, ch. 53, § 1. 2011, ch. 53, § 1 effective July 1, 2011. 
New Mexico Mounted Patrol 

Sec. Sec. 
29-6-1. Establishment; composition. 29-6-4,2. Mounted patrol; applicants; criminal petite: 
29-6-2. Board of directors; elections|; commissions as screening; denial of commission. 

emergency and voluntary state police]. 29-6-5. Mounted patrol; aid to law enforcement agencies; 
29-6-3. Duties of board of directors. workmen's compensation. 
29-6-4. Duties of mounted patrol. 29-6-6. Service upon call of governor. 


29-6-4.1. Training and entrance requirements of the 
New Mexico mounted patrol. 


29-6-1. [Establishment; composition. ] 


There is hereby created the New Mexico mounted patrol to be composed of units or troops 
situated throughout the state and organized, officered and manned pursuant to and under the 
direction of the governor. 


History: 1941 Comp., § 66-1101, enacted by Laws 
1941, ch. 149, § 1; 1953 Comp., § 9-11-1. 


29-6-2. Board of directors; elections[|; commissions as emergency and 
voluntary state police]. 


A. The control, management, supervision and power of internal organization is vested in a 
board of directors composed of not less than one member from each troop of the New Mexico 
mounted patrol elected by the members of the organization to serve for a term of two years and 
until their successors are duly elected and qualified. The first election hereunder shall be held 
and conducted at such time and pursuant to such rules promulgated by the governor. Succeed- 
ing elections shall be pursuant to rules and regulations promulgated by the qualified and active 
board of directors. 

B. The director of the New Mexico state police [division of the department] may, at the ex- 
pense of members of the New Mexico mounted patrol, execute and deliver to each member of the 
mounted patrol proper pocket commissions as emergency and voluntary state police, the same to 
be effective only upon specific request of the New Mexico state police in each instance of service. 
Such commissions shall bear the written approval of the governor of New Mexico; such commis- 
sions shall automatically expire and new ones issued and delivered upon each change in the 
directorship of the New Mexico state police or the governorship. 


History: 1941 Comp., § 66-1103, enacted by Laws Bracketed material. — The bracketed material was 
1941, ch. 149, § 3; 1951, ch. 49, § 1; 1953 Comp., § 9-11- inserted by the compiler and is not part of the law. ! 
3; Laws 1979, ch. 327, § 1. 
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29-6-3. [Duties of board of directors. | 


The board of directors shall be empowered to make rules and regulations for the government, 
control, management, supervision and internal organization of the New Mexico mounted patrol 
and to provide for the selection of troopers and for such officers and noncommissioned officers as 
may be necessary from time to time to command the various units or troops. 


History: 1941 Comp., § 66-1104, enacted by Laws 
1941, ch. 149, § 4; 1953 Comp., § 9-11-4. 


29-6-4. [Duties of mounted patrol. ] 


It shall be the duty of the New Mexico mounted patrol and the members thereof to assist in 
the enforcement of law by cooperating with all law enforcement agencies and regulatory bodies 
of the state of New Mexico when requested by them and under their direction and control; to act 
as an official bodyguard to the governor of this state or to distinguished visitors upon the call of 


the governor. 


History: 1941 Comp., § 66-1105, enacted by Laws 
1941, ch. 149, § 5; 1953 Comp., § 9-11-5. 


ANNOTATIONS 


Legislative intent that patrol perform volun- 
tarily. — Since no provision is found relating to the sala- 
ries or other compensation for services rendered, it must 
be concluded as the legislative intent that all members of 
the patrol were to perform in a voluntary and honorary 
capacity only. 1957-58 Op. Att'y Gen. No, 57-41. 

Power to arrest same as private citizen. — Unless 
called in specific instances to assist law enforcement of- 
ficers, officer's power to arrest is no different than that of 
a private citizen. Throughout the statutes it is seen that 
authority to arrest, other than as a private citizen, exists 
only when there is a specific request from regular law en- 
forcement officers, And it is further apparent that when 


called upon to assist law enforcement agencies that pa- 
trol's conduct shall be under their direction and control. 
The commission which is issued can, of course, have no 
more force than the authority given by the statutes under 
which that commission is issued. 1955-56 Op. Att'y Gen. 
No. 56-6350. 

Uniform unnecessary to exercise authority. — It is 
not necessary that mounted patrol be in uniform in order 
to exercise the authority which it has. 1955-56 Op. Att'y 
Gen. No. 56-6350. 

Extra-hazardous duty not performed under color 
of employment agreement, — A trooper or officer of 
the New Mexico mounted patrol, in carrying out du- 
ties as provided, is without question engaging in extra- 
hazardous activities. However, such extra-hazardous 
duty is not being performed under any color of an employ- 
ment agreement. 1957-58 Op. Att'y.Gen. No. 57-41. 


29-6-4.1. Training and entrance requirements of the New Mexico 


mounted patrol. 


A. ‘The New Mexico law enforcement academy is hereby empowered to approve a basic law en- 
forcement training program for New Mexico mounted patrol members. The academy is authorized 
to promulgate the necessary rules and regulations setting program wncy “vb and record keeping 


requirements. 


B. New Mexico mounted patrol members who began active service prior to July 1, 1983 are ex- 
empted from the basic law enforcement training requirements set forth in Subsection A of this section. 


History: 1978 Comp., § 29-6-4.1, enacted by Laws 
1985, ch. 83, § 1. 


Cross references. — For law enforcement training, see 
29-7-1 NMSA 1978 et seq. 


29-6-4.2. Mounted patrol; applicants; criminal history screening; denial 


of commission. 
A. As used in this section: 


(1) “eriminal record" means information concerning a person's arrests, indictments or 


other formal criminal charges and any dispositions arising from them, including convictions, dis- 
missals, acquittals, sentencing and correctional supervision, collected by criminal justice agencies 
and stored in the databases of the federal bureau of investigation, the national law enforcement 
telecommunications system, the department of public safety or the repositories of criminal history 
information of other states; and 
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(2) "criminal history screening" means a criminal history background investigation of 
an applicant for the New Mexico mounted patrol conducted by using fingerprints collected by 
the department of public safety or a local law enforcement Pectin, and submitted to the federal 
bureau of investigation. 

B. The New Mexico mounted patrol shall perform a criminal history screening on all appli- 
cants for mounted patrol. If an applicant has a criminal record, his application for a commission 
in the mounted patrol may be denied. If an applicant has a felony conviction or a conviction for a 
misdemeanor involving moral turpitude, his application ‘for a commission in the mounted patrol 
shall be denied. 

C. The chief of the New Mexico state police shall determine whether to grant a commission 
to an applicant who has a criminal record that did not result in conviction of a felony or a misde- 
meanor involving moral turpitude. The chief's decision to deny an application for a commission in 
the mounted patrol is final and may not be appealed. 

D. An applicant for the New Mexico mounted patrol shall be fingerprinted and the waned 
shall provide two fingerprint cards or the equivalent electronic fingerprints to the mounted patrol 
to assist the mounted patrol in conducting a criminal history screening of the applicant. The appli- 
cant shall pay the cost of the criminal history screening. The mounted patrol shall not charge the 
applicant more than the actual cost of the nationwide criminal history screening. 


History: Laws 1999, ch. 121, § 1. 


29-6-5. Mounted patrol; aid to law enfortement agencies; workmen's 
compensation. 


A. Members of the New Mexico mounted patrol may ie detailed to assist and render aid in 
specific instances involving law enforcement or other matters. when request is made for such as- 
sistance and aid by the New Mexico state police or other state or local law enforcement agencies. 
When acting upon such call, members shall be deemed to be the agents or deputies of the author- 
ity issuing such request, shall be possessed of the same powers and duties as such requesting au- 
thorities and shall be completely covered by the Workmen's [Workers'] Compensation Act [Chap- 
ter 52, Article 1 NMSA 1978] if the employer's insurance policy is endorsed to clearly show that its 
coverage extends to the claimant. 

B. For purposes of calculating the amount of any mounted patrol member's disability or death 
benefits pursuant to the Workmen's [Workers'] Compensation Act, the member's average weekly 
wages shall be deemed to be the average weekly wages the member was receiving from any and 
every employer, regardless of whether the member's employment with.such employer was covered 
in fact by. the Workmen's [Workers'] Compensation Act. The degree of disability, if any, shall be 
determined on the basis:of the member's disability in regard to such other employment. 

C. Ifa mounted patrol member is covered by workmen's compensation coverage pursuant to 
Subsection A of this section, the Workmen's..[Workers'] Compensation Act shall be his exclusive 
remedy against the mounted patrol and the supervising law. enforcement agency for, any injury 
or death proximately caused by accident arising out of and in the course of the member's duties. 


History: 1941 Comp., § 66-1106, enacted by Laws to assist and render aid to the state police, and for other 
1941, ch, 149, § 6; 1953 Comp., § 9-11-6; Laws 1961, ch. matters related to the function of the state police. The 
241, § 1; 1988, ch, 247, § 1. statute does not contemplate calling upon members of the 

Bracketed material. — The bracketed material was mounted patrol for training purposes, and.the state po- 
inserted by the compiler and is not part of the law. lice may not call upon members of the mounted patrol for 


the purpose of giving training to the mounted patrol. But 


ANNOTATIONS where the purpose is law enforcement, or to render assis- 
Meaning of "state police". — When the statute refers tance to the state police in a proper function of the state 
to the New Mexico state pdlice without any qualification, \ Police, then any member of the state police is authorized 
it grants power to any regularly appointed, active member .. to call out members of the mounted patrol for assistance. 
of the state police to call upon a member of the mounted 1959-60 Op. Att'y Gen. No, 60-239. _ , 
patrol for assistance, 1959-60 Op. Att'y Gen. No. 60-239, When no actual emergency exists, a member of the 
State police may call for law enforcement matters mounted patrol whose assistance is requested by the state 
only, — The mounted patrol may only be’ called upon by police must be furnished the request in writing, signed 


the state police for matters involving law enforcement, 
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by the officer making the request. 1959-60 Op. Att'y Gen. If group insurance is acquired, then classification 

No. 60-239. is as a unit. — For purposes of acquiring group insurance 
No state insurance or compensation plan cover- protection, a troop of the New Mexico mounted patrol was 

age. — Members of the New Mexico mounted patrol are classified as a unit or group under former Section 59-18- 

not covered by any state insurance or compensation plan 16 NMSA 1978. 1957-58 Op. Att'y Gen. No. 57-41. 

during periods of service as provided. 1957-58 Op. Att'y 

Gen. No. 57-41. 


29-6-6. [Service upon call of governor.] 


The governor shall have the power in case of insurrection, invasion, riot, breach of the peace 
or imminent danger to call into service the New Mexico mounted patrol or any unit or member 
thereof. Any and all service under such call shall be under the direction and control of the governor. 


History: 1941 Comp., § 66-1107, enacted by Laws 
1941, ch. 149, § 7; 1953 Comp., § 9-11-7. 


ARTICLE 7 
Law Enforcement Training 

Sec. ~ Sec. 
29-7-1. Short title. 29-7-7.1. In-service law enforcement training; require- 
29-7-2... Academy established. ' ments; eligibility. . 
29-7-3. New Mexico law enforcement academy board. 29-7-7.2. Reports. 
29-7-3. New Mexico law enforcement standards and 29-7-7.2. Reports. (Effective July 1, 2023.). 

training council. (Effective July 1, 2023.) 29-7-7.3. Ensuring child safety upon arrest; training, 
29-7-4. . Powers and duties of board. 29-7-7.4. Missing person and AMBER alert training. 
29-7-4. Powers and duties of council. (Effective July 1, 29-7-7.5. Interaction with persons with mental impair- 

2023.) ments; training. 
29-7-4.1. Domestic abuse incident training. 29-7-7.6. Law enforcement officers; naloxone rescue kit. 
29-7-4,.2. Child abuse incident training. 29-7-7.7. Tourniquet and trauma kit training and distri- 
29-7-4.3, Law enforcement certification board; appoint bution. 

ment; powers and duties. (Effective July 1, 29-7-8. Repealed. 

2023.) 29-7-9. Repealed. 
29-7-4.4, Law enforcement officer training. (Effective 29-7-10. Certification by waiver. 

; July 1, 2023.) 29-7-10. Certification by waiver. (Effective July 1, 2023.) 

29-7-5. Powers and duties of the director. . 29-7-11. Repealed. 
29-7-5, Powers and duties of the director. (Effective July 29-7-12. Charges; fund created; use. 

1, 2023.) 29-7-12. Charges; fund created; use. (Effective July 1, 
29-7-5.1. Removal. of director. 23 _ 2023.) 
29-7-5.1.. Removal of director. (Effective July 1, 2023.) 29-7-13. Refusal, suspension or revocation of certification. 
29-7-6.. Qualifications for certification. 29-7-14. Law enforcement officers as school resource of- 
29-7-6.1. County sheriffs; training requirement. ficers; training required. 
29-7-7.-. Definitions. 29-7-15, Revoke police officer certification after convic- 
29-7-7. Definitions, (Effective July 1, 2023.) tion or making certain pleas. 


29-7-1. Short title. 
Chapter 29, Article 7 NMSA 1978 may be cited as the "Law Enforcement Training Act". 


History: 1953 Comp., § 39-6-1, enacted by Laws The 1993 amendment, effective July 1, 1993, substi- 
1969, ch. 264, § 1; 1970, ch. 48, § 1; 1981, ch. 114, § 1; tuted "Chapter 29, Article 7 NMSA 1978" for "Sections 29- 


1993, ch. 255, § 1. 7-1 through 29-7-11". 


29-7-2. Academy established. 


The "New Mexico law enforcement academy" is established to provide a planned program of 
basic law enforcement training and in-service law enforcement training for police officers and to 
furnish instruction and seminars to constantly upgrade law enforcement within the state. 
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History: 1953 Comp., § 39-6-2, enacted by Laws 
1969, ch. 264, § 2; 1970, ch. 48, § 2; 1981, ch, 114, § 2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of supervisory officials and governmental entities for 


having failed to adequately train, supervise, or control in- 
dividual peace officers who violate plaintiff's civil rights 
under 42 USCS 8 1983, 70 A.L.R. Fed. 17. 


29-7-3. New Mexico law enforcement academy board. 


A. There is created the "New Mexico law enforcement academy board". 

B. The academy shall be controlled and supervised by policy set by the board, The board shall 
be composed of the attorney general, who shall serve automatically by reason of office and serve as 
chair of the board, and eight members who are qualified electors to be appointed by the governor 
and confirmed by the senate. An appointed board member shall serve and have all of the duties, 
responsibilities and authority of that office during the period prior to the final action by the senate 
in confirming or rejecting the appointment. 

C. Appointments to the board shall be for terms of four years or less made in such manner that 
the terms of not more than two members expire on July 1 of each year. At all times, the board shall 
have represented on it, as members, one municipal police chief, one sheriff, one state police officer, 
one attorney who is currently employed in a district attorney's office, one certified police chief of 
a New Mexico Indian tribe or pueblo, one certified New Mexico police officer holding the rank of, 
sergeant or below and two citizen-at-large members, neither of whom shall be a police officer or 
retired police officer or have familial or financial connections to a police officer or any agency or 
department for which a police officer works. Vacancies shall be filled by the governor for the un- 
expired term. 

D. Members of the board shall receive, for their service as members of the board, per diem and 


mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 29-7-3, enacted by Laws 
1979, ch. 202, § 42; 1983, ch. 121, § 1; 1993, ch. 250, § 1; 
1998, ch. 255, § 2; 1994, ch. 39, § 1; 2015, ch. 3, § 22. 

Repeals and reenactments, — Laws 1977, ch, 257, 
§ 51 repealed a former 39-6-3, 1953 Comp., relating to the 
academy board, and enacted a new 39-6-3, 1953 Comp. 
(29-7-38 NMSA 1978). 

Laws 1979, ch. 202, § 42 repealed former 29-7-3 NMSA 
1978, relating to the eontrol and management of the law 
enforcement academy, and enacted a new 29-7-3 NMSA 
1978, 

The 2015 amendment, effective July 1, 2015, pro- 
vided for the reorganization of the department of public 
safety by amending the’ qualifications: for the composi- 
tion of the New Mexico law enforcement academy board; 
in Subsection B, after "reason of", deleted "his", after 
"serve as", deleted "chairman" and added "chair", and af- 
ter "of the board, and", deleted "six" and added "eight"; 
in Subsection C, deleted "On or before July 1, 1994, the 
governor shall increase the number of members on the 
board to eight by appointing two additional members. 
The seventh member of the board shall be a citizen at- 
large member whose term shall end.on July 1, 1996. The 


eighth member of the board shall be a police officer who 
is a New Mexico certified police officer, holding the rank 
of sergeant or below at the time of his appointment, and 
whose term shall end on July 1, 1996 or sooner if he re- 
tires or is deactivated from duty for longer than thirty 
days.", after "police officer, one", deleted "district", after 
"attorney", added "who is currently employed in a district 
attorney's office", and after "citizen-at-large members’, 
added the remainder of the sentence. 

The 1994 amendment, effective May'18, 1994, deleted 
"not later than July 2, 1983"following "governor" in the 
second sentence in Subsection B; and, in Subsection C, 
substituted the first three sentences for the former first 
three sentences, relating to appointment of the first board 
members, and substituted "Appointments to the board" 
for "Thereafter, all appointments" in the fourth sentence 
and "one certified New Mexico police officer holding the 
rank of sergeant or below and two citizen-at- -large mem- 
bers" for "and one citizen-at-large member" in the next- 
to-last sentence, : : 

The 1993 amendment, effective July 1, 1993, substi- 
tuted “academy for "New Mexico law enforcement agady 
emy" in the first sentence of Subsection B, 


29-7-3. New Mexico law enforcement standards and training council. 


(Effective July 1, 2023.) 


A. There is created the "New Mexico law enforcement By soaps and training Seon f 

B. The council shall develop and adopt basic training and in- service training standards for 
police officers and telecommunicators in New Mexico. 

C. The council shall consist of the director of the New Mexico law enforcement academy ‘and the 
directors of all the satellite law enforcement academies, who shall serve automatically by reason 
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of their position. The remaining seven members of the council shall be appointed: by the governor 
and confirmed by the senate. An appointed council member shall serve and have all of the duties, 
responsibilities and authority of that office during the period prior to the final action by the senate 
in confirming or rejecting the appointment. The members appointed by the governor shall consist of 
one attorney who is currently employed in a district attorney's office; one attorney who is currently 
employed by the public defender department; one certified police chief of a New Mexico Indian na- 
tion, tribe or pueblo; two members who have experience and specialize in providing adult educa- 
tion; and two citizen-at-large members, one of whom shall have experience as a behavioral health 
provider and neither of whom shall be a police officer or retired police officer or have familial or 
financial connections to a police officer or any agency or department for which a police officer works, 
Vacancies shall be filled by the governor for the unexpired term. 

D. Appointments to the council shall be for terms of four years or less made in such manner that 
the terms of not more than two members expire on July. 1 of each year. 

E. Members of the council shall. receive, for their service as members of the council; per diem and 


mileage as provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 29-7-3, enacted..by Laws 
1979, ch. 202, § 42; 1983, ch. 121, § 1; 1998, ch. 250, § 1; 
1993, ch. 255, $ 2; 1994, ch. 39, § 1; 2015, ch. 3, § 22; 
2003, ch. 260, § 5; 2022, ch. 56, § 4. | 

The 2022 amendment, effective July 1, 2023, revised 
duties and responsibilities of the council, and revised the 
qualifications and terms for membership in the:council; in 
the section heading, deleted "academy board" and added 
"standards and training council"; in Subsection A, after 
"New Mexico law enforcement", deleted "academy board" 
and added "standards and training council"; deleted for- 
mer Subsection B, added. new Subsections B and C and re- 
designated former Subsections C and D as Subsections D 


to the", deleted "board" and added "council", and deleted 
"At all. times, the board shall have represented on it, as 
members, one municipal police chief, one sheriff, one state 
police officer, one attorney whois currently;employed in a 
district attorney's office, one certified police chief of a New 
Mexico Indian tribe or pueblo, one certified New Mexico po- 
lice officer holding the.rank of sergeant or below and two 
citizen-at-large members, neither of whom shall be a police 
officer or retired police officer or have familial or financial 
connections to a police officer or any agency or department 
for which a police officer works. Vacancies shall be filled by 


\ the governor for the unexpired term."; and, in Subsection 


E, substituted each occurrence of "board" with "council", 


and E, respectively; in Subsection D, after "Appointments 


29-7-4. Powers and duties of board. 


The board shall: 

_.A.. approve or disapprove the appointment of the director by the secretary; 

B. develop and implement a planned program of: 

(1) basic law enforcement training and in-service law enforcement training, a portion of 
which may be conducted on a regional basis; and 

(2). basic telecommunicator training and in-service telecommunicator training, as provided 
in the Public Safety Telecommunicator Training Act [29-7C-1 to 29-7C-9 NMSA 1978], a portion of 
which may be conducted on a regional basis; 

C.._ prescribe qualifications for instructors and prescribe courses of instruction for: 

(1) basic law.enforcement training and in-service law. enforcement training; and 
(2) basic telecommunicator training and in-service telecommunicator training, as provided 
in the Public Safety Telecommunicator Training Act; 

D.. report annually to the governor; 

E. in its discretion, accept donations, contributions, grants or gifts from whatever source for 
the benefit of the academy, which donations, contributions, grants or gifts are appropriated for the 
use of the academy; 

F. adopt, publish and file, in aticsbdaiics with the provisions of the State Rules Act [Chapter 14, 
Article 4 NMSA 1978], all regulations and rules concerning the operation of the academy and the 
implementation and enforcement of the provisions of the Law Enforcement Training Act and the 
Public Safety Telecommunicator Training Act; 

G. issue, grant, deny, renew, suspend or revoke a: 

(1) peace officer's certification for any cause set forth in the provisions of the Law Enforce- 
ment Training Act; and 

(2) telecommunicator's certification for any sisi cause set forth i in the Public Safety Tele- 
communicator Training Act; 
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H. administer oaths, subpoena persons and take testimony on any matter within the board's 


jurisdiction; and 


I; perform all other acts appropriate to the development and operation of the academy. 


History: 1953 Comp., § 39-6-6, enacted by Laws. 


1969, ch. 264, § 6; 1970, ch. 48, § 4; 1977, ch, 257, § 52; 
1979, ch. 202, § 48; 1981, ch. 114, § 3; 1987, ch. 254, 
§ 20; 1998, ch. 255, § 3; 2003, ch. 320, § 1. 

The 2008 amendment, effective July 1, 2008, in Sub- 
section A deleted "of the academy" following "of the direc- 
tor" and deleted “of public safety" following "by the sec- 
retary"; rewrote former Subsection B to create present 
Subsection B and Paragraph B(1); added Subsection B(2); 
rewrote former Subsection C to create present Subsection 
C and Paragraph C(1); added Subsection C(2); inserted 
"and the Public Safety Telecommunicator Training Act" 
following "Law Enforcement Training Act" near the end of 
Subsection F; rewrote former Subsection G to create pres- 
ent Subsection G and Paragraph G(1); added Subsection 
G(2); and inserted "subpoena persons" following "adminis- 
ter oaths," in Subsection:H. 

The 1998 amendment, effective July 1, 1993, deleted 
former Subsection F, which read "promulgate rules con- 
cerning the operation of the academy; and"; added present 


Subsections F, G, and H; and redesignated former Subsec- 
tion G as present Subsection I. 


ANNOTATIONS 


Board is authorized to set qualifications for in- 
structors at the academy. 1982 Op. Att'y Gen. No. 82- 
10. 

Qualifications for instructors at facilities inde- 
pendent of academy. — Police officers may receive ba- 
sic law enforcement training at a facility which offers a 
program which is comparable to or exceeds the standards 
of the programs of the law enforcement academy. If such 
comparable programs are offered by a regional training 
facility certified by the director of the academy with the 
approval of the board, the board has the authority to 
prescribe qualifications for instructors. However, if such 
comparable programs are offered by facilities which are 
established independently of the law enforcement acad- 
emy, the board cannot have given that authority. 1982 Op. 
Att'y Gen. No. 82-10. 


29-7-4. Powers and duties of council. (Effective July 1, 2023.) 


The council shall: 


A. develop a planned program, to be implemented by the director, of: 
(1) basic law enforcement training and in-service law enforcement training, a portion of 


which may be conducted on a regional basis; and 


(2) basic telecommunicator training and in-service telecommunicator training, as provided 
in the Public Safety Telecommunicator Training Act [29-7C-1 to 29-7C-9 NMSA 1978], a portion 7 


which may be conducted on a regional basis; 


B. prescribe qualifications for instructors and prescribe courses of instruction for: 
(1) basic law enforcement training and in-service law enforcement training; and 
(2) basic telecommunicator training and in-service telecommunicator training, as provided 
in the Public Safety Telecommunicator Training Act; 


C. report annually to the governor; 


D. in its discretion, accept donations, contributions, grants or gifts from whatever source for the 
benefit of the academy, which donations, contributions, grants or gifts are appropriated for the use 


of the academy; and 


E. adopt, publish and file, in accordance with the provisions of the State Rules Act [' Chapter’ 14, 
Article 4 NMSA 1978], all rules concerning the implementation and enforcement of Sections 29-7-2 
through 29-7-7.7, 29-7-12, 29-7-14, 29-7C-4, 29-7C-5 and 29-7C-7 NMSA 1978. 


History: 1953 Comp., $ 39-6-6, enacted by Laws 1969, 
ch, 264, § 6; 1970, ch. 48, § 4; 1977, ch. 257, $ 52; 1979, ch. 
202, § 43; 1981, ch..114, § 3; 1987, ch. 254, § 20; 1993, ch. 
255, $ 3; 2003, ch. 320, § 1; 2022, ch. 56, § 5. 


ANNOTATIONS 


The 2022 amendment, effective July 1, 2023, revised 
the powers and duties of the New: Mexico law enforcement 
standards and training council; deleted former Subsection 
A, which provided "approve or disapprove the appointment 
of the director by the secretary", and redesignated former 


Subsections B through F as Subsections A through E, re- 
spectively; in Subsection A, after "develop", deleted "and 
implement", and after "a. planned program", added "to 
be implemented by the director"; and in Subsection E, af- 
ter "State Rules Act, all", deleted "regulations and", after 
"rules concerning", deleted "the operation of the academy 
and", and deleted "the provisions of the Law, Enforce- 
ment Training Act and the Public Safety Telecommuni- 
cator Training Act" and added "Sections 29-7-2 through 
29:7-7.7, 29-7-12, 29-7-14, 29-7C-4, 29-7C-5 and 29-7C-7 
NMSA,1978"; and deleted former Subsections G through I. 


29-7-4.1. Domestic abuse incident training. 


Domestic abuse incident training that includes information on strangulation shall be in- 
cluded in the curriculum of each basic law enforcement training class. Domestic abuse incident 
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training shall be included:as a component of in-service training each year for certified police 
officers. 


History: Laws 2002, ch. 34, § 3; 2002, ch. 35, § 3; abuse incident training in the curriculum of each basic 
2018, ch, 37, § 1. law enforcement training class; and after "Domestic abuse 

The 2018 amendment, effective July 1, 2018, required incident training", added "that includes information on 
that information on strangulation be included in domestic strangulation". 


29-7-4.2. Child abuse incident training. 


Child abuse incident training shall be included in the curriculum of each basic law enforcement 
training class. Child abuse incident training shall be included as a component of in-service train- 
ing each year for certified police officers. 


History: Laws 2011, ch. 49, § 1. Effective dates. — Laws 2011, ch. 49, § 2 made Laws 
2011, ch. 49, § 1 effective July 1, 2011. 


29-7-4.3. Law enforcement certification board; appointment; powers and 
duties. (Effective July 1, 2023.) 


A. The "law enforcement certification board" is established and administratively attached to 
the department of public safety as an independent board in accordance with the Executive Reor- 
ganization Act [9-1-1 to 9-1-10 NMSA 1978]. The board consists of nine members appointed by the 
governor with the advice and consent of the senate. No more than five members of the board shall 
be members of the same political party. The members of the board shall be appointed for five-year 
terms. Two of the initial board members shall be appointed for one-year terms; two of the initial 
board members shall be appointed for two-year terms; two of the initial board members shall be 
appointed for three-year terms; two of the initial board members shall be appointed for four-year 
terms; and one of the initial board members shall be appointed for a five-year term. 

B. The board shall include the following members: 

(1) aretired judge, who shall serve as chair of the board; 
(2) amunicipal peace officer; 
(3) a sheriff; 
(4) a tribal law peace officer; 
(5) an attorney in private practice who practices as a plaintiff's attorney in the area of civil 
rights or who represents criminal defendants; 
(6) an attorney in private practice who represents public entities in civil rights claims; 
and 
(7) an attorney who is employed. by the public defender department. 
C. The board shall: | 
(1) deny, suspend or revoke: 
(a) a peace officer's certification for just cause as provided in the Law Enforcement 
Training Act; and 
(b) a telecommunicator's certification for just cause as provided in the Public Safety 
Telecommunicator Training Act [29-7C-1 to 29-7C-9 NMSA 1978; and 
(2) conduct investigations, administer oaths and subpoena persons as necessary to make 
determination regarding fitness of a law enforcement officer to execute a law enforcement officer's 
duties. 

D._ The board may require by subpoena the attendance of witnesses or the production of records 
and other evidence relevant to an investigation and shall have such other powers and duties and 
administer or enforce such other acts as further provided by law. 

E. The board shall appoint a chief executive officer to assist the board in carrying out its func- 
tions. The chief executive officer shall employ persons as necessary to assist the board in carrying 
out its functions. 
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FE. The board shall adopt, publish and file, in accordance with the provisions of the State Rules 
Act [Chapter 14, Article 4 NMSA 1978], all rules concerning the implementation and enforcement 
of the Law Enforcement Training Act and Public Safety Telecommunicator Training Act except 
those sections enumerated in Subsection E.of Section 29-7-4 NMSA 1978 for which rules shall be 
adopted, published and filed by the council. 

G. The board shall issue or renew a certification to: 

(1) graduates from an approved basic law enforcement training program who satisfy the 
qualifications for certification as set forth in Section 29-7-6 NMSA 1978; or . 

(2) graduates from an approved basic telecommunicator training program who satisfy the 
pee Me iets for certification as set forth t in the Public Safety Telecommunicator Training Act. 

H,, Members of the board shall receive, for their service as members of the board, per diem and 
mileage as provided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 29-7-4.3, enacted by Laws Effective dates. — Laws 2022, ch. 56, § 53 made Laws 
2022, ch. 56, § 13. 2022, ch, 56, § 13 effective July 1, 2023. 


29-7-4.4. Law enforcement officer training. (Effective July 1, 2023.) . 


The curriculum of each basic law enforcement training class and in-service training each year for 
certified police officers shall include: 
crisis management and intervention; 
dealing with individuals who are experiencing mental health i issues; 
methods of de-escalation; 
peer-to-peer intervention; 
stress management; 
racial sensitivity; 
reality-based situational training; and 
use of force training that includes the elimination of vascular neck restraints. 


Om O > 


History: 1978 Comp., § 29-7-4.4, enacted by Laws ~ Effective dates. — Laws 2022, ch. 56, § 53 made Laws 
2022, ch. 56, § 6. 2022, ch. 56, § 6 effective July 1, 2023. 


29-7-5. Powers and duties of the director. 


The director shall: 
A. be the chief executive officer of the academy and employ necessary personnel; 
B. issue a certificate of completion to any person who: 
(1) graduates from an approved basic law enforcement training program and who satisfies 
the qualifications for certification as set forth in Section 29-7-6 NMSA 1978; or 
(2) graduates from an approved basic telecommunicator training program and who satis- 
fies the qualifications for certification as set forth in the Public Safety Telecommunicator Training 
Act [29-7C-1 to 29-7C-9 NMSA 1978]; 
C. perform all other acts necessary and appropriate to the carrying out of his duties; 
~ D. act as executive secretary to the board; 
EK. carry out the policy as set by the board; and 
F. annually evaluate the courses of instruction being offered by the academy and make neces- 
sary modifications and adjustments to the programs. 


History: 1953 Comp., § 39-6-7, enacted by Laws former Subsection B, which read "certify graduates of 
1969, ch. 264, § 7; 1977, ch. 257, § 58; 1978, ch. 2, § 1; approved basic law enforcement training programs in ac- 
1979, ch. 202, § 44; 1981, ch. 114, § 4; 1998, ch, 255, § 4; cordance with Section 29-7-8 NMSA 1978"; deleted former 
2003, ch. 320, § 2. Subsection C, which read "issue appropriate certifications 

The 2003 amendment, effective July 1, 2003, rewrote to graduates of the academy programs"; added present 
former Subsection B to create present Subsection B and Subsection B; and redesignated Subsections D aig G 
Paragraph B(1) and added Paragraph B(2). as C through F respectively. 


The 1993 amendment, effective July 1, 1993, deleted 
"as such" preceding "employ" in Subsection A; deleted 
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29-7-5. Powers and duties of the director. (Effective July 1, 2023.) 


The director shall be under the supervision and direction of the secretary of public safety. The 
director shall: 
A. be the chief executive officer of the academy and employ necessary personnel; 
B. issue a certificate of completion to any person who: 
»(1)_ graduates from an approved basic law enforcement training program and who satisfies 
the qualifications for certification as set forth in Section 29-7-6 NMSA 1978; or 
(2) graduates from an approved basic telecommunicator training program and who ete 
fies the qualifications for certification as set forth in the Public Safety Telecommunicator Training 
Act [29-7C-1 to 29-7C-9 NMSA 1978]; 
C. perform all other acts necessary and appropriate to the carrying out of the director's du- 
ties; 
D. implement the training standards and requirements developed and adopted by the council; 
and 
E. ‘annually evaluate the courses of instruction being offered by the academy and make neces- 
sary modifications and adjustments to the programs. 


History: 1953 Comp., § 39-6-7, enacted by Laws supervision and direction of the secretary of public safety, 


1969, ch. 264, § 7; 1977, ch. 257, § 53; 1978, ch. 2, § 1; and revised the powers and duties of the director; added 
1979, ch. 202, § 44; 1981, ch. 114, § 4; 1993, ch. 255, § 4; "The director shall be under the supervision and direction 
2003, ch. 320, § 2; 2022, ch. 56, $ 7. of the secretary of public safety"; and deleted former Sub- 

The 2022 amendment, effective July 1, 2023, clari- sections D and E, added a new Subsection D and redesig- 
fied that the director of the New Mexico law enforcement nated former Subsection F as Subsection E. 


academy of the department of public safety is under the 


29-7-5.1. Removal of director. 


The director may be removed by the board in accordance with the procedures provided in Sec- 
tion 29-2-11 NMSA 1978 for removal of members of the New Mexico state police holding perma- 
nent commissions. In the case of removal proceedings for the director under that section, "commis- 
sion", as used in Subsections C and D of Section 29-2-11 NMSA 1978, shall be construed to mean 
the New Mexico law enforcement academy board. 


History: 1978 Comp., § 29-7-5.1, enacted by Laws added "'commission' as used in Subsections C and D of 
1979, ch. 202, § 45; 1993, ch. 255, § 5; 2015, ch. 3, § 23. Section 29-2-11 NMSA 1978". 

The 2015 amendment, effective July 1, 2015, provided The 1993 amendment, effective July 1, 1993, in the 
for the reorganization of the department of public safety first sentence, substituted "director" for "director of the 
by clarifying language relating to the procedures for re- New Mexico law enforcement academy" and substituted 
moval of the director of the New Mexico law enforcement "board" for "New Mexico law enforcement academy board" 
academy; in the second sentence, after "section", deleted and in the second sentence, substituted "that section" for 


"the words 'New Mexico state police board' or 'board'", and "Section 29-2-11 NMSA", 


29-7-5.1. Removal of director. (Effective July 1, 2023.) 


The director may be removed by the secretary in accordance with the procedures provided in Sec- 
tion 29-2-11 NMSA 1978 for removal of members of the New Mexico state police holding permanent 
commissions. In the case of removal proceedings for the director under that section, "commission", 
as used in Subsections C and D of Section 29-2-11 NMSA 1978, shall be construed to mean the New 
Mexico law enforcement standards and training council. 


History: 1978 Comp., § 29-7-5.1, enacted by Laws proceedings under Section 29-2-11 NMSA 1978, "commis- 


1979, ch. 202, § 45; 1993, ch. 255, § 5; 2015, ch. 3, $ 23; sion" shall be construed to mean the New Mexico law en- 
2022, ch, 56, § 8. forcement standards and training council; and after "The 

The 2022 ‘amendment, effective July 1, 2028, provided director may be removed", deleted "board" and added "sec- 
that the director of the New Mexico law enforcement acad- retary", and after "New Mexico law enforcement", deleted 
emy may be removed by the secretary of public safety and "academy board" and added "standards and training 
removed that authority from the former law enforcement council". 


academy board, and clarified that, in the case of removal 


729 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


29-7-6 LAW ENFORCEMENT 29-7-6 


29-7-6. Qualifications for certification: | 


A. An applicant for certification shall provide evidence satisfactory to the board that he: » 
(1) isa citizen of the United States and has reached the age of majority; 
(2) holds a high school diploma or the aquivatent 
(8) holds a valid driver's license; 
(4). has not been convicted of or pled guilty to or Micon a plea of nolo contendere to any 


felony charge or, within the three-year period immediately preceding his application, to any vio- 


lation of any federal or state law or local ordinance relating to aggravated assault, theft, driving 
while intoxicated, controlled substances or other crime involving moral turpitude’and has not 
been released or peab ater under dishonorable conditions from any of the armed forces of the 
United States; 

(5) after sontilertes by a licensed physician, is free of any physical condition fat might 
adversely affect his performance ds a police officer or prohibit him from successfully completing a 
prescribed basic law enforcement training required by the Law Enforcement Training Act; 

(6) after examination by a certified: psychologist, is free of any emotional or mental .condi- 
tion that might adversely affect his performance as.a police officer.or prohibit him from success- 
fully completing a prescribed basic law enforcement training required by the Law Enforcement 
Training Act; 

(7) is of good moral character; ; 

(8). has met any other requirements for certification prescribed by the board Pure uens to 
regulations adopted by the board; and 

(9) has previously been awarded a certificate of completion by the dipdttor ateeattis to the 
applicant's completion of an approved law enforcement training program. 

B. A person employed as a police officer by any law enforcement agency in this state shall for- 
feit his position unless, no later than twelve months after beginning his employment as a police of- 
ficer, the person satisfies the qualifications for certification set forth in Subsection A of this sect 
ae is awarded a certificate BRteo ae to that fact. 


History: 1978 Comp., § 29-7-6, enacted by Tay ‘perform the duties ofa police officer when the officer ar- 


1993, ch. 255, § 6. rested defendant,. State v. Reyes, 2009-NMCA-091, 146 
Repeals and reenactments. — Laws 1993, ch, 255, N,M. 776, 215 P.3d 85, cert. denied, 2009-NMCERT-007, 
§ 6 repealed former 29-7-6 NMSA 1978, as amended by 147 N.M. 361, 223 P.3d 358. 
Laws 1988, ch. 58, § 1, and enacted a new section, effective Health inquiry not necessarily excepted from 
July 1, 1993. For provisions of former section, see the 1992 ADA. — The fact that New Mexico law makes good health 
NMSA 1978 on NMOneSource.com. a prerequisite for police officer certification does not nec- 
Cross references. — For the ‘mbprplicability of the essarily mean that inquiring into. officer's health and 
Criminal Offender Employment Act to law enforcement terminating him as.a result of his response falls within: 
agencies, see 28-2-5 NMSA 1978. vl w the "job-related and consistent with business necessity" 


exception of the Americans with Disabilities Act, 42 USC 


ANNOTATIONS § 12112(d)(4)(A); whether an inquiry falls within this ex- 
Authority to act as a police officer prior to cer- ception is a fact-intensive question, and the existence of 
tification. — An officer who becomes employed as a the New Mexico law, although it supports such.a finding, 
police officer after a break in service that was not in- is only one fact to be considered. Gonzales v. Sandoval 
tended to circumvent the certification requirement .is Cniy., 2 F. Supp. 2d 1442 (D.N.M, 1998). 
provided twelve (12) months from the date of the officer's Forfeiture of position for failure to receive cer- 
new employment to obtain certification, State v. Reyes, tificate of completion. — A deputy sheriff must forfeit 
2009-NMCA-091, 146 N.M. 776, 215 P.3d 85, cert. denied, the deputy sheriff's position if the deputy sheriff has not 
2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. been awarded.a certificate of completion by the director of 
Where a police officer was employed by a municipal po- the New Mexico law enforcement academy board attest- 
lice department and attended the police academy; after ing to the deputy sheriff's completion of an approved law 
two months of employment, the officer dropped out of the enforcement training program within twelve months after 
police academy due to traffic violations and for two years, beginning the deputy sheriffs employment as a deputy. 
obtained different employment; the officer then restarted 2009 Op. Att'y Gen, No, 09-01, : : 
a career as a police officer by re-enrolling in the police Decommissioning process for failure to receive 
academy and obtaining a job as an officer with a munici- certificate of completion. — The mechanical process 
pal police department; after four months of employment of decommissioning a deputy sheriff, for failure to obtain 
with the police department and while the officer was still a certificate under Subsection B of Section 29-7-6 NMSA 
in the police academy, the officer arrested defendant; and 1978 or otherwise, is a matter for the reasonably exer- 
after the officer arrested defendant, within twelve months cised discretion of the sheriff. If a deputy sheriff fails 
of the officer's employment with the police department, to obtain a certificate, procedural due process would 
the officer completed training in the police academy and not require a hearing in order to terminate employ- 
received police certification, the officer was authorized to ment as a deputy sheriff and consequent revocation of 
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29-7-6.1 


the appointment or commission to act as such. 2009 Op. 
Att'y Gen. No. 09-01 
A merit system ordinance does not override the 


forfeiture provision. — There is no ‘indication that 


the legislature intended that a merit system ordinance 
enacted by a county pursuant to Section 4-41-5 NMSA 
1978, as further authorized by Section 4-41-6 NMSA 
1978, overrides the "forfeiture" provision of Subsection 
B of Section 29-7-6 NMSA 1978. 2009 Op. Att'y Gen. 
No. 09-01. 

Regulations cannot be waived. — A county sheriff 
and a board of county commissioners do not have the au- 
thority to waive or otherwise disregard the regulations 
promulgated by the, law enforcement academy board 
where a deputy sheriff fails to submit to the department 
of public safety training and recruiting division an ap- 
plication for certification and required supporting docu- 
mentation within fourteen days of the deputy sheriff's 
employment as a deputy sheriff, as set forth in 10.29.9.18 
(C) NMAC, or within thirty days of his employment, as 
set forth in 10.29.9.10 (B)(1) NMAC, 2009 Op. Att'y Gen. 
No. 09-01. 

Must reach eighteenth birthday. — One who has 
reached his eighteenth birthday is entitled to apply for, 
and be admitted to, the New Mexico law enforcement 
academy, provided he meets the other requirements speci- 
fied in the section. 1971 Op. Att'y Gen. No. 71-126. 


LAW ENFORCEMENT TRAINING 29-7-7 


Candidate with general discharge from military 
may be certified. — A candidate for admission to the 
law enforcement academy who received a general dis- 
charge from the military may be certified as a police of- 
ficer. In order to comply with constitutional and statutory 
requirements, the academy should evaluate candidates 
who have received general discharges on an individual ba- 


sis. The circumstances surrounding the discharge should 


be evaluated to determine if the discharge was predicated 
on reasons which would render the applicant ineligible for 
certification. In the absence of such circumstances, ap- 
plicants with general discharges should not be excluded 
solely because they received a general discharge. 1989 Op. 
Att'y Gen. No, 89-23. 

Effect of gubernatorial pardon on eligibility of 
convicted felon. — An unconditional gubernatorial! par- 
don allows a person convicted of a felony to be eligible for 
certification by the law enforcement. academy for perma- 
nent appointment as a police officer. However, if autho- 
rized by statute or regulation, a pardoned felon's character 
and the acts underlying the conviction may be considered 
in certification or licensing. 1992 Op. Att'y Gen. No. 92-09. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables $ 10. 

Sex discrimination in law enforcement and corrections 
employment, 53 A.L.R. Fed. 31. 

63 C.J.8. Municipal Corporations § 478 et seq. 


29-7-6.1. County sheriffs; training requirement. 


A. Every county sheriff, except sheriffs who have previously been awarded a certificate attest- 
ing to. completion of a basic law enforcement training program, shall participate in and complete 
an administrative law enforcement training program no later than twelve months after the date 


the sheriff assumes office as a county sheriff. 


B. The director shall establish the administrative law enforcement training program for county 
sheriffs, subject to review and approval by the executive committee of the sheriff's affiliate of the 


New Mexico association of counties. 


C...A county sheriff's per diem, mileage and tuition expenses attributed to attendance at the 
administrative law enforcement training shall be paid for by the governing body of the county 


served by that sheriff. 


History: 1978 Comp., § 29-7-6.1, enacted by Laws 
1993, ch. 255, § 7; 2015, ch. 3, § 24. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 
by amending language relating to training requirements 


29-7-7. Definitions. 


for county sheriffs; in Subsection A, after “date”, deleted 
"he" and added “the sheriff"; and in Subsection B, after 
"director", deleted “of the training and recruiting division 
of the department of public safety”. 


For the purpose of the Law Enforcement Training Act: 

A, ."academy" means the New Mexico law enforcement academy; 

B. "basic law enforcement training" means a course consisting of not less than four hundred 
hours of instruction in basic law enforcement training as required by the Law Enforcement Train- 


ing Act; 


C. "board" means the New Mexico law enforcement academy board; 
D. "conviction" means an adjudication of guilt ora plea of of no contest and includes convictions 


that are suspended or deferred; 


E.. "director" means the director of the division; 

F. "division" means the New Mexico law enforcement academy of the department of public safety; 

G.. "in-service law enforcement training" means a course of instruction required of all certi- 
fied peace officers and designed to train and equip all police officers in the state with specific law 
enforcement skills and to ensure the continuing development of all police officers in the state. The 


731 


© 2022 State of New Mexico.. New Mexico Compilation Commission. All rights reserved. 


29-7-7 LAW ENFORCEMENT : 29-7-7 


training and instruction shall be kept current and may be conducted on a regional basis at the 
discretion of the director; 

H. "police officer" means any commissioned employee of a law enforcement agency that is part 
of or administered by the state or any political subdivision of the state, and includes any employee 
of a missile range civilian police department who is a graduate of a recognized certified regional 
law enforcement training facility and who is currently certifiable by the academy, which employee 
is responsible for the prevention and detection of crime or the enforcement of the penal, or traffic 
or highway laws of this state. The term specifically includes deputy sheriffs. Sheriffs are eligible 
to attend the academy and are eligible to receive certification as provided in the Law Enforcement 
Training Act. As used in this subsection, "commissioned" means an employee of a law enforcement 
agency who is authorized by a sheriff or chief of police to apprehend, arrest and bring before the 


court all violators within the state; and 


I, "certified regional law enforcement training facility" means a law enforcement training facil- 
ity within the state certified by the director, with the approval of the academy's board of directors, 
that offers basic law enforcement training and in-service law enforcement training that is )Ronapar 
rable to or exceeds the standards of the programs of the academy. 


History: 1978 Comp., § 29-7-7, enacted by Laws 
1981, ch. 114, § 6; 1988, ch. 58, § 2; 1993, ch. 255, § 8; 
1997, ch. 213, § 1; 2015, ch. 8, § 25. 

Repeals and reenactments. — Laws 1981, ch, 114, 
§ 6 repealed former 29-7-7 NMSA 1978, relating to basic 
course minimum requirements, and enacted a new 29-7-7 
NMSA 1978. 

The 2015 amendment, effective July 1, 2015, provided 
for the reorganization of the department of public safety 
by clarifying definitions of the Law Enforcement Train- 
ing Act; in Subsection E, after "director of the", deleted 
"academy" and added "division"; added new Subsection F, 
and redesignated the subsequent subsections accordingly; 
in the present Subsection G, after "officers", added "and"; 
and in the present. Subsection H, after "certifiable by the", 
deleted "New Mexico law enforcement". 

The 1997 amendment, effective June 20, 1997, inserted 
"and includes any employee of a missile range civilian po- 
lice. department who is a graduate of a recognized certified 
regional law enforcement training facility, and who is cur- 
rently certifiable by the New Mexico law enforcement acad- 
emy" in the first sentence of Subsection G. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "the Law Enforcement Training Act" for "this Act" 
in Subsection B; added present Subsection D; redesig- 
nated former Subsections D through G as E through H; 


substituted "academy" for "New Mexico law enforcement 
academy" in Subsection E; rewrote Subsection F; and 
made minor stylistic changes in Subsections G and H. 


ANNOTATIONS 


Police officers are public employees, not public of- 
ficers, and have no sovereign power. Walck v. City of Al- 
buquerque, 1994-NMCA-058, 117 N.M. 651, 875 P.2d 407, 
cert. denied, 118 N.M. 695, 884 P.2d 1174, 

An agent of the department of alcoholic beverage con- 
trol (ABC) is a "police officer" as defined in Subsection G 
and is required to satisfy the law enforcement certification 
requirement of former Section 29-7-8 NMSA 1978, even if 
the agent was hired by the department before the enact- 
ment of this section in 1981, which expanded the definition 
of "police officer" to include agents such as those employed 
by ABC. Serrano v. State Dep't of Alcoholic Beverage Con- 
trol, 1992-NMCA-015, 113 N.M. 444, 827 P.2d 159. 


‘. "Police officer". — The livestock board in its capacity 


of enforcing the law is a "law enforcement agency", its of- 
ficers are "police officers" for purposes of this section, and 
livestock inspectors have 12 months after employment in 
which to receive their certification from the law enforce- 
ment. academy or forfeit their positions. 1987 Op. Att'y 
Gen, No. 87-34. 


29-7-7. Definitions. (Effective July 1, 2023.) 


For the purpose of the Law Enforcement Training Act: 

A. ‘academy" means the New Mexico law enforcement academy; 

B. “basic law enforcement training" means a course consisting of not less than four hundred 
hours of instruction in basic law enforcement diapines as phe by the Law Enforcement Train- 


ing Act; 


C. "board" means the law enforcement certification board; 
D. "conviction" means an adjudication OF: guilt or a plea of no contest and includes corvpiesedits 


that are suspended or deferred; 


E. "council" means the New Mexico law enforcement standards and training souaibals 


Ff. "director" means the director of the division; 


G. "division" means the New Baes is law enforcement academy of the Ee Haas of atiditie 


safety; 


H. "in-service law enforcement ‘pani! means a course of instruction required of all certi- 


fied peace officers and designed to train and equip all police officers in the state with specific law 
enforcement skills and to ensure the continuing development of all police officers in the state. The 
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29-7-7.1 LAW ENFORCEMENT TRAINING 29-7-7.1 


training and instruction shall be kept current and may be conducted on a regional basis at the 
discretion of the director; 

I, "law enforcement agency" means an agency of the state or local political subdivision of the 
state that employs certified law enforcement officers or the police department of a tribe that has 
entered into an agreement with the department of public safety pursuant to Section 29-1-11 NMSA 
1978; 

J. "police officer" means any commissioned employee of a law enforcement agency that is part 
of or administered by the state or any political subdivision of the state, and includes any employee 
of a missile range civilian police department who is a graduate of a recognized certified regional 
law enforcement training facility and who is currently certifiable by the academy, which employee 
is responsible for the prevention and detection of crime or the enforcement of the penal, or traffic 
or highway laws of this state. The term specifically includes deputy sheriffs. Sheriffs are eligible 
to attend the academy and are eligible to receive certification as provided in the Law Enforcement 
Training Act. As used in this subsection, "commissioned" means an employee of a law enforcement 
agency who ts authorized by a sheriff or chief of police to apprehend, arrest and bring before the 
court all violators within the law enforcement agency's jurisdiction; and 

K. "certified regional law enforcement training facility" means a law enforcement training facil- 
ity within the state certified by the director, with the approval of the academy's board of directors, 
that offers basic law enforcement training and in-service law enforcement training that is compa- 
rable to or exceeds the standards of the programs of the academy. 


History: 1978 Comp., § 29-7-7, enacted by Laws enforcement", deleted "academy" and added "certification"; 
1981, ch. 114, $ 6; 1988, ch. 58, § 2; 1993, ch. 255, §$ 8; added a new Subsection E and redesignated former Sub- 
1997, ch. 213, § 1; 2015, ch. 3, § 25; 2022, ch. 56, § 9. sections E through G as Subsections F through H, respec- 

The 2022 amendment, effective July 1, 2023, defined tively; added a new Subsection I and redesignated former 
"council" and "law enforcement agency", and revised the Subsections H and I as Subsections J and K, respectively; 
definitions of "board" and "police officer", for purposes and in Subsection J, after "all violators within the", deleted 
of the Law Enforcement Training Act; in Subsection C, "state" and added "law enforcement agency's jurisdiction". 


after "means the", deleted "New Mexico" and after “law 


29-7-7.1. In-service law enforcement training; requirements; 
eligibility. 

A. In-service law enforcement training consists of at least forty hours of academic instruc- 
tion, approved by the board, for each certified police officer during each twenty-four month pe- 
riod of employment or service with a political subdivision. The first training course shall com- 
mence no later than twelve months after graduation from an approved basic law enforcement 
training program. | 

B. All certified police officers who are eligible for in-service training shall, during each twenty- 
four month period of employment, complete a minimum of forty hours of in-service law enforce- 
ment training in courses approved by the board. All certified police officers shall provide proof of 
completing in-service law enforcement training requirements to the director no later than March 1 
of the year in which the requirements must be met. The director shall provide annual notice to 
all certified police officers regarding in-service law enforcement training requirements. Failure to 
complete in-service law enforcement training requirements may be grounds for suspension of a 
certified police officer's certification. A police officer's certification may be reinstated by the board 
when the police officer presents the board with evidence of satisfying in-service law enforcement 
training requirements. 


History: 1978 Comp., § 29-7-7.1, enacted by Laws programs by the law enforcement academy, but has not 


1981, ch. 114, § 7; 1993, ch. 255, § 9. compelled attendance at such programs by imposing the 
The 1998 amendment, effective July 1, 1993, rewrote sanction of forfeiture of employment. As police officers are 
this section, +, not bound to obey the requirement for in-service training, 
it is not. mandatory. 1981 Op. Att'y Gen. No. 81-10 (ren- 

ANNOTATIONS dered under prior law). 


In-service training not mandatory. — The legisla- 
ture has required the establishment of in-service training 
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29-7-7,2 


29-7-7.2. Reports. 


LAW ENFORCEMENT 


29-7-7.5 


Every law enforcement, agency within the state shall submit quarterly a report to the director on 
the status of each police.officer employed by the law enforcement agency. The reports shall include 
the status of in-service law enforcement training. The reporting forms and submittal dates shall 


be prescribed by the director. 


History: 1978 Comp., § 29-7-7.2, enacted me Laws 
1981, ch. 114, § 8; 1988, ch. 58, § 3. 


The 1988 Sa conecitt effective July 1, 1988, gated 
the second sentence. 


29-7-7.2. Reports. ahi vata July 1, 2023.) 


Every law enforcement agency within the state shall submit quarterly a,report to the director and 
the board on the status of each police officer employed by the law enforcement agency. The reports 
shall include the status of in-service law enforcement training. The reporting forms and submittal 


dates shall be prescribed by the board. 


History: 1978 Comp., § 29-7-7.2, enacted by Laws 
1981, ch, 114, § 8; 1988, ch. 58, § 3; 2022, ch. 56, §$ 10. 

The 2022 amendment, effective July 1, 2023, amended 
an existing provision that required every law enforcement 
agency within the state to submit a quarterly report to the 


provided that the law enforcement certification board is 
required to prescribe the reporting forms and submittal 
dates, and removed this'duty from the director of the law 
enforcement academy; after "report to the director", added 
"and the board", and after "prescribed by the", deleted "di- 


director of the law enforcement academy to also submit 


rector" and added "board". 
the report to the law enforcement certification board, and 


29-7-7.3. Ensuring child safety upon arrest; training. 


Training for ensuring child safety upon the arrest. of a parent or guardian shall be included 
in the curriculum of each basic law enforcement training class and as a component of in-service 
training each year for certified police officers, 


IV, § D3 Swag effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


History: Laws 2007, ch. 89, § 1. 
Effective dates. — Laws 2007, ch. 89, contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


29-7-7.4. Missing person and AMBER alert training. 


A minimum of four hours of combined missing person and AMBER alert training shall be 
included in the curriculum of each basic law enforcement training.class, Missing person and 
AMBER alert training shall be included as a component of 1 in-service training each year for 
certified police officers, 


{ 


History: Laws 2010, ch. 33, § 1. 
Effective dates. — Laws 2010, ch. 33 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature: 


29-7-7.5. Interaction with persons with mental impairments; training. 


A. Aminimum of forty hours of crisis management, including crisis intervention, confrontation 
de-escalation practicum and proper interaction with persons with mental impairments training; 
shall be included in the curriculum of each basic law enforcement training class, 

B. . A minimum of two, hours of crisis management, including crisis intervention, confrontation 
de-escalation practicum and proper interaction with persons with mental impairments training, 
shall be included as‘a component of'in-service law enforcement training pursuant to Section 29-7- 
7.1 NMSA 1978, 

C. A pre-recorded course on crisis management, including crisis intervention, confrontation 
de-escalation practicum and proper interaction with persons with mental impairments training, 
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———— 


oe 


29-7-7.6 


LAW ENFORCEMENT TRAINING 


29-7-7.7 


shall not satisfy the requirements of the basic law enforcement training class required pursuant 


to Subsection A of this section. 


D. As used in this section, "mental impairment" includes a mental illness, developmental dis- 
ability, posttraumatic stress disorder, dual diagnosis, autism, youth in crisis and traumatic brain 


injury. 


History: Laws 2011, ch. 180, § 1. 

Effective dates. — Laws 2011, ch. 180, § 6 made Laws 
2011, ch. 180, § 1 effective July 1, 2011. 

Temporary provisions. — Laws 2011, ch. 180, § 3 
provided: 

A. The chief law enforcement officer of a state, county 
or municipal law enforcement agency who was elected or 
appointed prior to July 1, 2011 shall complete a minimum 
of two hours of crisis management, including crisis inter- 
vention, confrontation de-escalation practicum and proper 
interaction with persons with mental impairments train- 


B. A law enforcement officer who on September 1, 
2010 held an intermediate proficiency certificate or an 
advanced proficiency certificate issued pursuant to Sec- 
tion 29-7-7.1 NMSA 1978 shall complete a minimum of 
two hours of crisis management, including crisis interven- 
tion, confrontation de-escalation practicum and proper in- 
teraction with persons with mental impairments training, 
no later than July 1, 2012. 

C. As used in this section, "mental impairment" in- 
cludes a mental illness, developmental disability, post- 
traumatic stress disorder, dual diagnosis, autism, youth in 


ing, no later than July 1, 2012. crisis and traumatic brain injury. 


29-7-7.6. Law enforcement officers; naloxone rescue kit. 


A. As agency funding and agency supplies of naloxone rescue kits permit, each local and state 
law enforcement agency shall provide naloxone rescue kits to its law enforcement officers and 
require that officers carry the naloxone rescue kits in accordance with agency procedures so as to 
optimize the officers' capacity to timely assist in the prevention of opioid overdoses. 

B. Nothing in this section shall be construed to impose civil or criminal liability on a local 
or state law enforcement agency or law enforcement officer when ordinary care is used in the 
administration or provision of naloxone in cases where an individual appears to be experiencing 
an opioid overdose. 

C. As. used in this section: 

(1) "naloxone" means naloxone hydrochloride, which is an opioid antagonist for the treat- 
ment of opioid overdose; and 
(2) "naloxone rescue kit" means a kit containing: 
(a) two doses of naloxone in either a generic form or in a form approved by. the federal 
food and drug administration; and 
(b), overdose education materials that conform to department of health or federal sub- 
stance abuse and mental health services administration guidelines for opioid overdose education 
that explain the signs and causes of an opioid overdose and instruct when and how to administer 
in accordance with medical best practices: 1) life-saving rescue techniques; and 2) an opioid an- 
tagonist. 


IV, § 23, was effective June 16, 2017, 90 wa after the 
adjournment of the legislature. 


History: Laws 2017, ch. 59, § 2. 
Effective dates. — Laws 2017, ch. 59 contained no ef. 
fective date provision, but, pursuant to N.M. Const., art. 


29-7-7.7. Tourniquet and trauma kit training and distribution. 


A.. Tourniquet and trauma kit training shall be included in the curriculum of each basic law 
enforcement training class and as a component of in-service law enforcement training each year 
for certified police officers. The academy, in coordination with certified regional law enforcement 
training facilities, shall provide a tourniquet and trauma kit to each cadet who graduates from the 
academy or from a certified regional law enforcement training facility and to each previously certi- 
fied police officer who attends a certification-by-waiver course. 

B. The academy shall provide hands-on tourniquet and trauma kit training to all officers using 
tourniquet and trauma kit equipment designed for training purposes. The training shall be de- 
signed in a manner that will safely replicate field conditions without the risk of injury in order for 
officers to develop the necessary skills to use tourniquets and trauma kits. In order to supplement 
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the hands-on training, the academy may produce a training video on the proper use of tourniquets 
and trauma kits for use in the academy and certified regional law enforcement training facilities. 
C. The academy, in coordination with certified regional law. enforcement training facilities, 
shall distribute a tourniquet and trauma kit to each police officer who has been certified: Sarge 
to the Law Enforcement Training Act. 


History: Laws 2017, ch. 35, §.1.); Effective dates. — Laws 2017, ch. 35, § 6! marie Laws 
fi 2017, ch. 35, § 1 effective July 1, 2017. 


29-7-8. Repealed. 


Repeals. — Laws 1993, ch. 255, § 11 repealed 29-7-8 continued employment as a police officer, effective July 1, 


NMSA 1978, as enacted by Laws 1979, ch. 202, § 48, re- 1993. For provisions of former section, see the 1992 NMSA 
lating to prerequisites for permanent appointment and 1978 on NMOneSource.com. 


29-7-9. Repealed. toatl 


Repeals. — Laws 1988, ch. 58, § 7 repealed former July 1, 1988. For present comparable provisions, see 20- 
29-7-9 NMSA 1978, as enacted by Laws 1971, ‘ch. 247, 7-7 NMSA 1978. 
§ 3, relating to the definition of "police officer", effective 


29-7-10. Certification by waiver. 


A. The director shall, with the approval of the board, waive the basic law enforcement training 
program and certify applicants who are employed as full-time police officers and who furnish evi- 
dence of satisfactory completion of a basic law enforcement training program which is pesrihe 
to or excéeds the standards of the programs of the academy. 

B. All individuals allowed a waiver under this section must meet the requirements set out in 
the Law Enforcement Training Act, and this section art not be construed to exempt them from 
such requirements in any manner. 


History: 1953 Comp., § 39-6-12, enacted by Laws waiver, the director should take into account the qualifica- 
1971, ch. 247, § 4; 1977, ch. 257, § 54; 1979, ch. 104, - tions of instructors to determine if another basic law en- 
§1; 1979, ch. 202, g 49; 1981, ch. 107, § 1; 1981, ch. 114, forcement training program is comparable to the academy, 
§ 10. program. In that context, the director and the board are au- 


thorized to review and consider the qualifications of instruc- 
ANN OTATIONS tors at facilities not otherwise under the control of the law 


Authority of director to consider OP Ata af enforcement academy board..1982 Op. Att'y Gen, No. 82-10. 
instructors, — In exercising his authority to certify by 


29-7-10. Certification by waiver. (Effective July 1, 2023.) 


A. The board may, with the approval of the council, waive'the basic law entorcemeht training 
program and certify applicants who are employed as full-time police officers and who furnish evi- 
dence of satisfactory completion of a basic law enforcement training program which is . COR Dates 
to or exceeds the standards of the programs of the academy. 

B. All individuals allowed a waiver under this section shall meet the eortpeniante pe one in the 
Law Enforcement Training Act, and this section shall not be soles to exempt them from those 
requirements in any manner. | ; 


History: 953 Comp., § 39-6-12, enacted by Laws previously held by the director of the law enforcement 


1971, ch. 247, § 4; 1977, ch, 257, § 54; 1979, ch. 104, ..- academy, and provided the law enforcement standards 
$ 1; 1979, ch. 202, $ 49; 1981, ch. 107, § 1; 1981, ch. 114, and_training council with approval authority over certifi- 
§$ 10; 2022, ch, 56, § 11. cations by waiver; and in Subsection A, after "The", deleted 
The 2022 amendment, effective July 1, 2023, provided ~' "director shall" and added "board may", and after "ap- 
duties to the law enforcement certification board that were proval of the", deleted,"board" and added."council". 
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29-7-11 


29-7-11. Repealed. 


Repeals. — Laws 1991, ch. 44, § 3 repealed 29-7-11 
NMSA 1978, as enacted by Laws 1988, ch. 58, § 5, pertain- 


LAW ENFORCEMENT TRAINING 


29-7-12 


July 1,1991. For provisions of former section, see the 1990 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 29-7-12 NMSA 1978. 


ing to the law enforcement training center fund, effective 


29-7-12. Charges; fund created; use. 


A. The division shall not charge local public bodies or New Mexico Indian tribes or pueblos for 
any expenses associated with providing basic law enforcement training programs to applicants for 
certification seeking commission pursuant to the provisions of the Law Enforcement Training Act. 
The division may charge state’ agencies and institutions and federal agencies and shall charge 
civilian participants for the cost of providing basic law enforcement training programs, which 
charges shall be specified in a tuition and fee schedule promulgated by the board and shall not 
exceed the actual cost of providing the training programs. 

B. The division may charge state agencies and institutions, local public bodies, New Mexico 
Indian tribes and pueblos and federal agencies and shall charge civilian participants for the cost 
of providing advanced training programs, which charges shall be specified in a tuition and fee 
schedule promulgated by the board and shall not exceed the actual cost of peeesate the training 
programs. 

C. The division may charge for the rental or other use of the academy's facility, personnel and 
equipment, which charges shall be specified in a tuition’ and fee schedule promulgated by the 
board and shall not exceed the actual cost of the facility, personnel or equipment. 

D. The "law enforcement training and recruiting fund" is created in the state treasury. Money 
received by the division for activities specified in this section shall be deposited in the fund. The 
department of public safety shall administer the fund, and money in the fund is appropriated to 
the division to.offset the operational costs of the division. Money in the fund shall be nonreverting. 
Money shall be expended on warrants issued by the secretary of finance and administration upon 
vouchers signed by the secretary of public safety or the secretary of public safety's authorized 
representative. 

E;, As used in this section, "local public body" means all political subdivisions at the state and 
their agencies, instrumentalities and institutions. 


History: 1978 Comp., § 29-7-12, enacted by Laws 
1981, ch. 114, § 12; 1983, ch. 270, § 1; 2000, ch, 14, § 1; 
2015, ch. 3, § 26. 

Cross references, — For department of public safety, 
see 9-19-1 NMSA 1978, 


The 2015 amendment, effective July 1, 2015, pro- | 


vided for the reorganization of the department of public 
safety by amending language relating to the New Mexico 


law enforcement academy's charges for providing law’ 


enforcement training programs; in Subsection A, after 
"The", deleted "training and recruiting", after "division", 
deleted "of the department of public safety", after "bod- 
ies", deleted "and" and added "or", after tribes, deleted 
"and" and added "or", and after "promulgated by the", 
deleted "New Mexico law enforcement academy"; in Sub- 
section B, after "The", deleted "training and recruiting", 

and after ' ‘promulgated by the", deleted "New Mexico law 
enforcement academy"; in Subsection C, after "The", de- 
leted "training and recruiting", and after "promulgated 


by the", deleted "New Mexico law enforcement academy"; 
and in Subsection D, after "Money received by the", de- 
leted "training and recruiting", after the second sen- 
tence, deleted the sentence "Unexpended unencumbered 


_ balances, in the fund'shall revert to the general fund at 


the end of the fiscal year." and added the new sentence 
"Money in the fund shall be nonreverting.", and after 
"public safety", deleted "his" and added "the secretary of 


_ public safety's". 


The 2000 amendment, effective May 17, 2000, added 
"Fund created; Use" to the section heading; designated 
most of the existing provisions of the section as Subsec- 
tion A; in Subsection A, substituted "training and recruit- 
ing division of the department of public safety" for "New 
Mexico law enforcement academy", substituted "and" for 
or" following "local public bodies" and "New Mexico In- 
dian tribes", and added the last sentence; added Subsec- 
tions B, C and D; and designated the former last sentence 
of the section as Subsection E. 


29-7-12. Charges; fund created; use. (Effective July 1, 2023.) 


A. The division shall not charge local public bodies or New Mexico Indian tribes or pueblos for 
any expenses associated with providing basic law enforcement training programs to applicants for 
certification seeking commission pursuant to the provisions of the Law Enforcement Training Act. 
The division may charge state agencies and institutions and federal agencies and shall charge civil- 
ian participants for the cost of providing basic law enforcement training programs, which charges 
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shall be specified in a tuition and fee schedule promulgated by the council and shall not exceed the 
actual cost of providing the training programs. 

B.. The division may charge state agencies and institutions, local public bodies, New Mexico 
Indian tribes and pueblos and federal agencies and shall charge civilian participants for the cost 
of providing advanced training programs, which charges shall be specified in a tuition and fee 
schedule promulgated by the council and shall not exceed the actual cost of providing the training 
programs, . . 

C.. The division may charge for the rental or other use of the academy's facility, personnel and 
equipment, which charges shall be specified in a tuition and fee schedule promulgated by the coun- 
cil and shall not exceed the actual cost of the facility, personnel or equipment. 

D. The “law enforcement training and recruiting fund" is created in the state treasury. Money 
received by the division for activities specified in this section shall be deposited in the fund. The 
department of public safety shall administer the fund, and money in the fund is appropriated to 
the division to offset the operational costs of the division. Money in the fund shall be nonreverting. 
Money shail be expended on warrants issued by. the secretary, of finance and administration upon 
vouchers signed by the secretary of public safety or the secretary of public safety's authorized rep- 
resentative. 

E, As used in this section, “local public Teg means all political subdivisions of the state and 
their agencies, instrumentalities and institutions. 


History: 1978 Comp., § 29-7-12, enacted by Laws duties previously held by the board; and substituted each 


1981, ch. 114, § 12; 1983, ch, 270, § 1; 2000, ch. 14, § 1; occurrence of "board" with "council" throughout the sec- 
2015, ch. 3, § 26; 2022, ch. 56, $ 12. © tion. 


The 2022 amendment, effective July 1, 2023, provided 
the law enforcement standards and training council with 


29-7-13. Refusal, suspension or revocation of certification. 


A. After consultation with the employing agency, the board may refuse to issue, or may sus- 
pend or revoke a police officer's certification when the board determines that a person has: 
(1) failed to satisfy the qualifications for certification, set forth in Section 29-7-6 bites 1978; 
(2) committed acts that constitute dishonesty or fraud; | 
(3) been convicted of, pled guilty to or entered a plea of no contest to: 
(a) any felony charge; or 
(b) any violation of federal or state law or a local gran ae relating to aggravated as- 
sault, theft, driving while under the influence of intoxicating liquor or drugs, controlled substances 
or any law or ordinance involving moral turpitude; 
(4) knowingly made any false statement in his application for certification. | 
B, The board shall develop, adopt and promulgate administrative procedures for suspension. or 
revocation of a police officer's certification that include notice and an opportunity for the affected 
police officer to be heard as well as procedures for review of the board's decision. 


History: 1978 Comp., § 29-7-18, enacted by Laws 
1998, ch. 255, § 10. 


29-7-14,. Law enforcement officers as school resource officers; eames 
required. 


A. As used in this section, "school resource officer" means a commissioned and certified law 
enforcement officer who is designated to be responsible for school safety and crime prevention and 
the appropriate response to crimes in public schools and has completed the training specified in 
Subsection B of this section. . 

B. A law enforcement officer who is or will be assigned as a school resource officer shall receive 
specific training for the duty, including instruction on the following: 
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(1) the differences in successful law enforcement when conducted inside a school environ- 
ment, including understanding the adolescent brain, crisis management and de-escalation tech- 
niques; 

(2) tools to be a positive role model for youth, including mentoring and informal counseling 
techniques; 

(3) the school resource officer's role and responsibilities to school personnel and students 
and their families and strategies for connecting students and families to appropriate resources 
that will assist students to succeed in school, including strategies for mitigating truancy; 

(4) avariety of instructional techniques as well as classroom management tools to provide 
law-related education to students; 

(5) an understanding of adolescent development and adolescent mental health disorders 
and treatment; and 

(6) identification and response to Seiden who are suspected of quand a mental health 
need, including critical skills and capacity for appropriately responding to behavior issues that are 
typically observed among adolescents with mental health needs. 

C. Beginning with the 2022-2023 school year, a law enforcement officer who: 

(1) is assigned as a school resource officer shall complete the training required in Subsec- 
tion B of this section within twelve months of being assigned as a school resource officer; or 

(2) was serving as a school resource officer prior to the 2022-2023 school year and who has 
not received specific training for the position of school resource officer shall complete the training 
required in Subsection B of this section no later than July 1, 2023. 

D. The school resource officer training shall be provided by or approved by the New Mexico law 
enforcement academy in consultation with the public education department. 


History: Laws 2020, ch. 67, § 1. Effective dates. — Laws 2020, ch. 67, § 7 made Laws 
2020, ch, 67, § 1 effective July 1, 2022. 


29-7-15. Revoke police officer certification after conviction or making 
certain pleas. 


Notwithstanding any other provision of law, if any police officer is convicted of or pleads guilty 
or nolo contendere to a crime involving the unlawful use or threatened use of physical force or a 
crime involving the failure to intervene in the use of unlawful force, the board shall permanently 
revoke the police officer's certification. The board shall not, under any circumstance, reinstate the 
police officer's certification or grant new certification to the police officer unless the police officer is 
exonerated by a court or pardoned by the governor. 


History: Laws 2020 (1st S.S.), ch. 7, § 2. Const., art. IV, § 23, was effective September 20, 2020, 90 
Effective dates. — Laws 2020 (1st S.S.), ch. 7 con- _— days after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


ARTICLE 7A 
Radio Dispatcher Training Program 
(Repealed by Laws 2003, ch. 320, § 12.) 
29-7A-1 to 29-7A-7. Repealed. . 
Repeals. — Laws 2003, ch. 320, § 12 repéaled 29-7A-1 see the 2002 NMSA 1978 on NMOneSource.com, For the 
to 29-7A-7 NMSA 1978, as enacted by Laws 1979, ch. Public Safety Telecommunicator alee on see 29-7C-1 


228, relating to the Radio Dispatcher Training Program, NMSA.1978 et seq. 
effective July 1, 2003. For provisions of former section, 
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ARTICLE 7B 
‘Law Enforcement Youth Cadet Corps 


Sec. Sec. 
29-7B-1. Short title. 29-7B-3. Definitions. 
29-7B-2. Findings and purpose. . . _ 29-7B-4. Law enforcement isadersbip training and aware- 


ness program; administration. — 


29-7B-1. Short title. 


This act [29-7B-1 to 29-7B-4 NMSA 1978] may be cited as the "Law Enforcement Youth Cadet 
Corps Act". 


History: Laws 1994, ch. 35, § 1. 


29-7B-2. Findings and purpose. 


A. The legislature finds that: 
(1). the level and increasingly violent nature of pie crime in Ne ew Mexico has reached 
alarming proportions; and . 
(2) alcohol and drug abuse among minors remains a serious social problem. 
B. The purpose of the Law Enforcement Youth Cadet Corps Act is to: 
(1) provide leadership training to students; 
(2) improve awareness and appreciation among students regarding the functions and roles 
of law enforcement agencies in New Mexico; and 
(3) prepare students to assist as volunteers in law enforcement programs in their own 
communities, including such programs as neighborhood watch, D.A.R.E. and pounders. 


History: Laws 1994, ch. 35, § 2. 


29- 7B- 3. Definitions. 


As used in the Law Enforcement Youth Cadet Corps Act: 
A. "academy" means the New Mexico law enforcement academy; 
B. ‘department! means the department of public safety; 


C. "program" means a law enforcement leadership training and awareness program conducted 
at the academy; and 


D. "student" means an individual enrolled ina high school in New Mexico. 


History: Laws 1994, ch. 35, § 3. 


29-7B-4. Law enforcement icnderanio Ad and awareness program; 
administration. 


The department shall: 

A. provide information to high schools regarding the existence of the program and the avail- 
ability of scholarships to students who apply to participate in the program; 

B. approve or disapprove student applications to participate in the program, with priority 
given to students who express.a desire to pursue a career in law enforcement; 

C. organize and schedule no less than four programs:at the academy annually, with each 
program to consist of not less than ten students; and. © ©"! 

D. promulgate rules regarding the content of the program, i nentieinz? 

(1) providing students with leadership training; 
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(2) improving students’ awareness of the functions and roles of law enforcement agencies 
in New Mexico; and 

(3) preparing students to assist as volunteers in law enforcement programs in their own 
communities, including neighborhood watch, D.A.R.E. and pounders. 


History: Laws 1994, ch. 35, § 4. 


ARTICLE 7C 
Public Safety Telecommunicator Training 
Sec. Sec. , 
29-7C-1. Short title. 29-7C-5. Minimum training standards for certification. 
29-7C-2. Definitions, 29-7C-5. Minimum training standards for certification. 
29-7C-2. Definitions. (Effective July 1, 2023.) (Effective July 1, 2023.) 
29-7C-3. Qualifications for certification. 29-7C-6. Certification by waiver. 
29-7C-4. Basic telecommunicator training program. 29-7C-6. Certification by waiver. (Effective July 1, 2023.) 
29-7C-4, Basic telecommunicator training program. 29-7C-7. In-service telecommunicator training. 
(Effective July 1, 2023.) 29-7C-8. Reports and rosters. 
29-7C-4.1. Public safety telecommunicator training. 29-7C-8. Reports and rosters. (Effective July 1, 2023.) 
(Effective July 1, 2023.) 29-7C-9. Refusal, suspension or revocation of certification. 


29-7C-1. Short title. 


Sections 3 through 11 [29-7C-1 to 29-7C-9 NMSA 1978] of this act may be cited as the "Public 
Safety Telecommunicator Training Act”. 


History: Laws 2003, ch. 320, § 3. Effective dates. — Laws 2003, ch. 220, $ 13 made 
Laws 2003, ch. 320, § 3 effective on July 1, 2003. 


29-7C-2. Definitions. 


As used in the Public Safety Telecommunicator Training Act: 
A. "board" means the New Mexico law enforcement academy board; 
B. "certified" means meeting the training standards established by statute and rule as deter- 
mined by the board; 
C. "director" means the director of the New Mexico law enforcement academy; 
D. "dispatch" means the relay of information to public safety personnel by all forms of com- 
munication; 
E. "safety agency" means a unit of state or local government, a special purpose district or a 
private business that provides police, firefighting or emergency medical services; and 
F. “telecommunicator" means an employee or volunteer of a safety agency who: 
(1) receives calls or dispatches the appropriate personnel or equipment in response to calls 
for police, fire or medical services; and 
(2) makes decisions affecting the life, health or welfare of the public or safety employees. 


History: Laws 2003, ch. 320, § 4. Effective dates, — Laws 2003, ch. 320, $ 13.made 
Laws 2003, ch. 320, § 4 effective on July 1, 2003. 


29-7C-2. Definitions. (Effective July 1, 2023.) 


As used in the Public Safety Telecommunicator Training Act: 

A. "board" means the law enforcement certification board; 

B. “certified” means meeting the training standards established by statute and rule as deter- 
mined by the board; 

C. "council" means the New Mexico law enforcement standards and training council; 

D. “director” means the director of the New Mexico law enforcement academy; 

E. “dispatch” means the relay of information to public safety personnel by all forms of commu- 
nication; 


741 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


29-7C-3 


LAW ENFORCEMENT 


29-7C-4 


F. "safety agency" means a-unit of state or local government, a special purpose district ¢ or a pri- 
vate business that provides police, firefighting or emergency medical services; and 
G. ."telecommunicator" means an employee or volunteer of a safety agency who: 
(1) receives calls or dispatches the appropriate personnel or equipment in response to calls 


for police, fire or medical services; and 


(2) makes decisions affecting the life, health or welfare of the public or safety employees. 


History: Laws 2003, ch. 320, § 4; 2022, ch. 56, $ 14. 
The 2022 amendment, effective July 1, 2023, defined 
"council" and revised the definition of "board"; in Subsec- 


tion A, after "means the", deleted 'New Mexico" and after . 


"law enforcement", deleted "academy" and added "certifi- 
cation"; and added a new Subsection C and redesignated 


former ‘Sihsectiong C es F as Subsections D through 


G, respectively. 


29-7C-3. Qualifications for certification. 


An applicant for certification shall provide evidence satisfactory to the board that the picts 
A. is acitizen or legal resident of the United States and has reached the age of majority; 
B. holds a high school diploma or high school equivalency credential from an accredited 


institution; 


C. has not been convicted of pled guilty to or entered.a plea of nolo contendere to a: 


(1). felony charge; or 


(2) violation of a federal or state ae a local ordinance relating to aggravated assault or 
theft or a law involving moral turpitude within the three-year period immediately preceding the 


application; 


D. «has not received a dishonorable discharge from the armed forces of the United States; . 
E. is free from a physical, emotional or mental condition that might. adversely affect the ap- 


plicant's performance; 
F. is of good moral character; 


G. has met all other requirements for certification prescribed by the board; and 
H. has received a certificate attesting to the applicant's completion of an approved basic tele. 


communicator training program from the director. 


History: Laws 2008, ch. 320, § 5; 2015, ch. 122, § 15. 
The 2015 amendment, effective July 1, 2015, replaced 


the term "high school general equivalency diploma" with . 


"high school equivalency credential" in the provision re- 
lating to qualifications for certification as a telecommu- 
nicator in the Public Safety Telecommunicator Training 
Act; in the introductory sentence, after "to the board that", 
deleted "he" and added -"the applicant"; in Subsection B, 


after "high school", added "diploma", after "or", deleted 


"general" and added "high school", and after "equiva- 
lency", deleted "diploma" and added "credential"; in Para- 
graph (2) of Subsection C, after "immediately preceding", 
deleted "his" and added "the"; in Subsection E, after "ad- 
versely affect", deleted "his" and added "the applicant's"; 
and in Subsection H, after "attesting to", deleted "his" and 
added "the applicant's". 


29-7C-4, Basic telecommunicator training program. 


The board shall develop and adopt a basic telecommunicator training program for telecommuni- 
cator certification. The program shall be constructed to meet the minimum basic needs of telecom- 


municators in New Mexico. 


History: Laws 2008, ch. 320, § 6. 


Effective dates. — Laws 2003, ch. 320, § 13 made 
Laws 2008, ch. 320, § 6 effective on July 1, 2003. 


29-7C-4. Basic telecommunicator training program. (Effective July 1, 2023.) 


The council shall develop and adopt a basic telecommunicator training program for telecommu- 
nicator certification. The program shall be constructed to meet the minimum basic needs of telecom- 


municators in New Mexico. 


History: Laws 2003, ch. 320, § 6; 2022, ch. 56, § 15. 

The 2022 amendment, effective July 1, 2023, required 
the New Mexico law enforcement standards and training 
council to develop and adopt a basic telecommunicator 


training program for telecommunicator certification, and 


removed this duty from the former law enforcement acad- 


emy board;.and after "The", deleted "board" and added 


"council", 
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29-7C-4.1. Public safety telecommunicator training. (Effective July 1, 
2023.) 


The curriculum of eel basic telecommunicator training class and in-service training each year 
for telecommunicators shall include: 
crisis management and intervention; 
dealing with individuals who are experiencing mental health issues; 
methods of de-escalation; 
peer-to-peer intervention; 
stress management; 
racial sensitivity; and 
reality-based situational training. 


Qumssawvs 


History: Laws 2022, ch. 56, § 19. Effective dates. — Laws 2022, ch. 56, § 53 made Laws 
; ) 2022, ch, 56, $ 19 effective July 1, 2023, 


29-7C-5. Minimum training standards for certification. 


A. A telecommunicator shall satisfy the qualifications for certification set forth in the Public 
Safety Telecommunicator Training Act within twelve months after beginning employment and 
shall provide a certificate of completion to the director. 

B. The director shall waive the training requirements set forth in Subsection A of this section 
for a police radio dispatcher who is certified as a police radio dispatcher and has met all other re- 
quirements set forth by the board. 


History: Laws 2003, ch. 320, 87. ; Effeetive dates. — Laws 2003; ch. 320, § 13 made 
Laws 20038, ch. 320, $7 effective on July 1, 2003. 


29-7C-5. Minimum training standards for certification. (Effective July 1, 
2023.) 


A. A telecommunicator shall satisfy the qualifications for certification set forth in the Public 
Safety Telecommunicator Training Act within twelve months after beginning employment and 
shall provide a certificate of completion to the director. 

B.. The director shall waive the training requirements set forth in 2 Subsection A of this section for 
a police radio dispatcher who is certified as a police radio dispatcher and has met all other require- 
ments set forth by the council: 


History: Laws 2003, ch. 320, § 7; 2022, ch. 56, § 16. The 2022 amendment, effective July 1, 2023, replaced 
"board" with "council"; and after “set forth by the", deleted 
"board" and added “council”. 


29-7C-6. Certification by waiver. 


A. The director shall waive the basic telecommunicator training program and certify appli- 
cants who furnish evidence of satisfactory completion of a basic telecommunicator training pro- 
gram that, in the director's opinion, is substantially equivalent to the board's basic telecommuni- 
cator training program. 

B. A telecommunicator granted a waiver under this section.shall, meet all other requirements 
set out in the Public Safety Telecommunicator Training Act. 


History: Laws 2003, ch. 320, § 8. Effective dates. — Laws 2003, ch. 320, § 18 made 
Laws 2008, ch. 320, § 8 effective on July 1, 2003. 


29-7C-6. Certification by waiver. (Effective July 1, 2023.) 


A. The board may, with the approval of the council, waive the basic telecommunicator train- 
ing program and certify applicants who furnish evidence of satisfactory completion of a basic 


743 


© 2022 State of New, Mexico.. New Mexico Compilation Commission. All rights reserved. 


29-70-7 LAW ENFORCEMENT 29-70-9 


telecommunicator training program that, in the director's opinion, is substantially equivalent to 
the board's basic telecommunicator training program. 

B. Atelecommunicator granted a waiver under this section shall meet all wither requirements set 
out in the Public Safety Telecommunicator Training Act. 


History: Laws 2003, ch. 320, § 8; 2022, ch. 56, § 17. waiver, and removed this authority from the director; and 
The 2022 amendment, effective July 1, 2023, provided in Subsection A, after "The", deleted "director shall" and 
the law enforcement certification board the authority, added "board may, with the approval of the council". 


with the approval of the council, to issue certifications by 


29-7C-7. In-service telecommunicator training. 


A. In-service telecommunicator training consists of at least twenty hours of board-approved 
advanced training, including one hour of crisis management, including crisis intervention, con- 
frontation de-escalation practicum and proper interaction with persons with mental impairments 
training, for each certified telecommunicator during each two-year period. The first training 
course shall commence no later than twelve months after graduation from a board- approved basic 
telecommunicator training program. 

B.A certified telecommunicator shall provide proof of completion of in-service training require- 
ments to the director no later than March 1 of the year subsequent to the year in which the require- 
ments are met. The director shall provide annual notice to all certified telecommunicators regard- 
ing in-service training requirements. Failure to complete in-service training requirements may be 
grounds for suspension of a telecommunicator's certification at the director's discretion. A telecom- 
municator may be reinstated at the discretion of the director when the telecommunicator presents to 
the director evidence the telecommunicator has satisfied the in-service training requirements. 

C. As used in this section, "mental impairment" includes a mental illness, developmental disabil- 
ity, posttraumatic stress disorder, dual diagnosis, autism, youth in crisis and traumatic brain injury. 


History: Laws 2008, ch. 320, § 9; 2011, ch. 180, § 2. persons with mental impairments training, and added a 
The 2011 amendment, effective July 1, 2011, required definition of "mental impairment", 
training in crisis management, including interaction with 


29-7C-8. Reports and rosters. 


A. Asafety agency that operates within the state shall submit a quarterly report to the direc- 
tor on the status of each telecommunicator. The reporting forms and submittal dates shall be pre- 
scribed by the director. 

B. The director shall maintain a roster of all certified teleecommunicators. 


History: Laws 2003, ch. 320, § 10. Effective dates. — Laws 2003, ch. 320, § 13 made 
Laws 2003, ch. 320, § 10 effective on July 1, 2003. 


29-7C-8. Reports and rosters. (Effective July 1, 2023.) 


A. A safety agency that operates within the state shall submit a quarterly report to the director 
and the board on the status of each telecommunicator. The reporting forms and submittal dates 
shall be prescribed by the director. 

B. The director and the board shall maintain a roster of all certified telecommunicators, 


History: Laws 2003, ch. 320, § 10; 2022, ch. 56, § 18. ‘the report to the law enforcement certification board, and 

The 2022 amendment, effective July 1, 2023, amended required the board, along with the director, to maintain a 
an existing provision that required safety agencies that op- roster of all certified telecommunicators; in Subsection A, 
erate within the state to submit a quarterly report to the after "report to the director", added "and the board"; and in 
director of the law enforcement academy to also submit Subsection B, after "The director", added "and the board". 


29-7C-9. Refusal, suspension or revocation of certification. 


A. The board shall refuse to issue or shall suspend or revoke a telecommunicator's certification, 
after consultation with his employing safety agency, if the board determines that a person has: 
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(1) failed to satisfy the qualifications for certification set forth in Section 29-7A-3 NMSA 
1978 [repealed]; 
(2) committed acts that constitute dishonesty or fraud; 
(3) been convicted of, pled guilty to or entered a plea of nolo contendere to a: 
(a) felony charge; or 
(b) violation of a federal or state law, a local ordinance relating to aggravated assault 
or theft or a law involving moral turpitude; or 
(4) knowingly made a false statement on his application. 
B. The board shall develop, adopt and promulgate administrative procedures for suspension or 
revocation of a telecommunicator's certification that include: 
(1) notice and opportunity for the affected telecommunicator to be heard; and 
(2) procedures for review of the board's decision. 


History: Laws 2003, ch, 320, § 11. effective July 1, 2003. For present comparable provisions 
Bracketed material. — The bracketed material was see 29-7C-3.NMSA 1978. 
inserted by the compiler and is not part of the law. Sec- Effective dates. — Laws 2003, ch. 320, § 18 made 
tion 29-7A-3 was repealed by Laws 2003, Ch. 320, § 12, Laws 2003, ch. 320, § 11 effective on July 1, 2003. 
Mutual Aid 
Sec. Sec. 
29-8-1. Short title. 29-8-3. Mutual aid agreements. 


29-8-2. Public agency defined. 


29-8-1. Short title. 
This act [29-8-1 to 29-8-3 NMSA 1978] may be cited as the "Mutual Aid Act". 


History: 1953 Comp., § 39-7-1, enacted by Laws 
1971, ch. 153, § 1. 


29-8-2. [Public agency defined.] 


As used in the Mutual Aid Act, "public agency" includes the federal government or any depart- 
ment or agency thereof, an Indian tribal council, Indian pueblo council and the state or any county 
or municipality thereof. 


History: 1953 Comp., § 39-7-2, enacted by Laws 
1971, ch. 1583, § 2. 


29-8-3. Mutual aid agreements. 


Any state, county or municipal agency having and maintaining peace officers may enter into 
mutual aid agreements with any public agency as defined in the Mutual Aid Act, with respect to 
law enforcement, provided any such agreement shall be approved by the agency involved and the 
governor. 


History: 1953 Comp., § 39-7-3, enacted by Laws revenue-sharing agreements with Indian tribes which 
1971, ch. 153, § 3. would permit gaming on Indian lands pursuant to the fed- 
eral Indian gaming laws, State ex rel. Clark v. Johnson, 

ANNOTATIONS 1995-NMSC-048, 120 N.M. 562, 904 P.2d 11, 
Applicability to gaming compacts with Indian By adding the limiting language that mutual aid 


agreements must be approved by both the agency 
involved and the governor of the state of New Mex- 
ico, the legislature contemplated a written agreement. 


tribes. — The Mutual Aid Act does not in any way per- 
tain to gaming compacts and thus provides no statu- 
tory basis for the governor to enter into compacts and 
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State v. Branham, 2004-NMCA-1381, 186 N.M, 579, 102 tribal traffic ordinances, defendant's motion to sup- 


P.3d 646, press evidence was properly granted. State v. Branham, 
Inconsistency between written agreements. — 2004-NMCA-131, 136 N.M. 579, 102 P.3d 646. 
It is inconsistent for the legislature to require a written Deputization of city or county officials by state 
agreement for the issuance of a cross commission under agency, — The environmental improvement division 
Section 29-1-11 NMSA 1978 between state law enforce- (EID) (now Air Quality Bureau of Environment. Depart- 
ment and Indian tribal police officers and not require a ment) may seek assistance from city and county law en- 
written agreement for mutual aid agreements under this ‘forcement agencies to enforce asbestos disposal regula- 
section. State v. Branham, 2004-NMCA-181, 186 N.M. tions pursuant to the Mutual Aid Act, Sections 29-8-1 to 
579, 102 P.3d 646. _, 29-8-3 NMSA 1978, but it cannot deputize city or county 
Where state police officer initially stopped defen- ‘law enforcement officials to act as EID agents to enforce 
dant for speeding on Mescalero reservation, because’ ~ the division's asbestos disposal din piniee § 1987 ds Att'y 


the officer did not have authority to enforce Mescalero © Gen, No. 87-48. 


ARTICLE 9 


- Organized Crime 


Sec. Sec. 

29-9-1. Short title, . 29-9-8, Confidentiality; impounding of exhibits, 

29-9-2. Definitions. 29-9-9. Immunity from criminal prosecution or penalty. - 
29-9-3, Commission created; membership. 29-9-10, Receipt of grants and donations. 

29-9-4, Purpose of commission. , 29-9-11, Investigators. 

29-9-5. Powers and duties of commission. 29-9-12 to 29-9-16. Repealed. 

29-9-6. Repealed. 29-9-17. Code of fair procedure. 

29-9-7, Construction. 29-9-18. Repealed. 


Sections 29-9-1 through 29-9-17 NMSA 1978 may be cited as the "Organized Crime Act". 


History: 1953 Comp., § 39-9-1, enacted by Laws Crime Act is not a penal statute; the only sanction that 
1973, ch. 225, § 1; 1977, ch. 215, § 1. can come from the act is a contempt citation for failure to 
Compiler's notes. — Laws 1981, ch. 234, § 2 repealed abide by a court order. In re Governor's Organized Crime 
Laws 1977, ch. 215, § 9, which had provided that the act Prevention Comm'n, 1978-NMSC-022, 91 .N.M. 516, 577 
shall terminate on July 1, 1981, P.2d 414. 
Word "racketeering" does not need to appear in 
ANNOTATIONS title to Laws 1977, ch. 215, which amends the Organized 
Statute not amenable to vagueness claim. — The Crime Act; nor does the title violate N.M. Const., art. IV, 
Organized Crime Act [Sections 29-9-1 through 29-9-17 ». § 16, although the 1977 amendment for the first time au- 
NMSA 1978] is not the type of statute that is amenable to thorizes the commission to investigate racketeering, ‘since 
a claim of unconstitutional vagueness because the vague- prepa yy oa cg esta immaianree nt ae — 
ness doctrine is applied when a potential actor is exposed of organized crime, in Te OUERRA Fy Teper ae 
to criminal sanctions without a fair warning as to the vention Comm'n, 1978-NMSC-022, 91 N.M. 516, 577 P.2d 
nature of a proscribed activity, whereas the Organized 414, 


29-9-2. Definitions. 


As used in the Organized Crime Act: 

A..,."organized crime" means the supplying for profit of illegal goods and services, including, but 
not limited to, gambling, loan sharking, narcotics and other forms of vice and corruption, by mem- 
bers,of.a structured and disciplined organization; .., 

B. "public officer" means any elected or appointed. officer of the state or any of its political sub- 
divisions, serving with or without remuneration for his services; and 

C. "commission" means the governor's organized crime prevention commission. | 


Hiitory: 1953 Cuip: § 39-9-2, enacted hi Laws 
1978, ch, 225, § 2. 
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29-9-3. Commission created; membership. 


A. There is created the "governor's organized crime prevention commission". The commission 
shall consist of seven members appointed by the governor with the advice and the consent of the 
senate. No more than four members shall belong to the same political party and at least one mem- 
ber shall be a member of the New Mexico bar. 

B. Persons appointed to the commission shall: 

(1) be of unquestioned integrity and of high standing and influence within the state by 
virtue of their demonstrated capacity for leadership; 

(2) be selected from the various parts of the state in such manner as to,provide broad geo- 
graphical representation on the commission; and 

(3) be given a security clearance by an appropriate agency designated by the governor to 
conduct a clearance investigation. 

C. Members of the commission shall be appointed for staggered terms of four years each, three 
ending on December 31, 1975, two ending on December 31, 1976, and two ending on December 31, 
1977. Thereafter, appointments shall be made for terms of four years or less so that the terms of 
not more than three commission members expire on December 31 of any year. 

D. Members of the commission shall receive per diem and mileage as provided in the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, 
perquisite or allowance. 

-E. Any vacancy on the commission shall be filled for the unexpired term by the governor. A 
vacancy on the commission shall not impair the right of the remaining members to exercise all the 
powers of the commission, provided the commission has at least four members, 


History: 1953 Comp., § 39-9-3, enacted by Laws 
1973, ch. 225, § 3; 1977, ch. 215, § 2. 


29-9-4. Purpose of commission. 


The purpose of the commission is to forestall, check and prevent the infiltration and encroach- 
ment of organized crime into public and private affairs within New Mexico by: 

A. investigating the extent to which organized crime and racketeering has or has not infil- 
trated and encroached into private and public affairs within New Mexico; 

B.., investigating those conditions, including the effectiveness of the execution and enforcement 
of the laws and the conduct of public officers and employees, which may lead to, or may have led 
to, the infiltration and encroachment of organized crime into public and private affairs within New 
Mexico; and 

C.. reporting to oe proper authorities and making public as authorized by this act [29-9-1 
through 29-9-17 NMSA 1978] the results of its investigations and recommending corrective mea- 
sures and improvements. 


History: 1953 Comp., § 39-9-3.1, enacted by Laws 
1977, ch, 215, § 3. 


29-9-5. Powers and duties of commission. 


A. The commission shall: 

(1) assess and evaluate the activities and problems involving organized crime within New 
Mexico; 

(2) develop a comprehensive plan for the suppression and control of organized crime in 
New Mexico and its encroachment into the state; 

(3) recommend programs to combat organized crime; 

(4) examine matters relating to law enforcement extending across the boundaries of the 
state into other states and consult and exchange information with officers and agencies of other 
states with respect to law enforcement problems of mutual concern in regard to organized crime; 
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(5) make an annual report to the governor and legislature which shall include its recom- 
mendations concerning matters within its jurisdiction and authority; 

(6) keep the public informed as to the operation of organized crime and the problems of 
criminal law enforcement in New Mexico as they relate to ia crime by such means and to 
such extent as it deems appropriate; 

(7) advise and assist, upon request, the attorney general, a district attorney or any other 
law enforcement official in the performance of his official powers and duties; 

(8) ‘cooperate with departments and officers of the eat government in the suppression 
of organized crime; and 

(9) cooperate with agencies ‘concerned with go crime in ‘coordinating efforts to in- 
vestigate and suppress organized crime. 

B. The commission shall conduct avetieatiany as are necessary to carry out the Lg oil: of 
the commission pursuant to Section 29-9-4 NMSA 197 8. 

C: ‘The commission is authorized to: 

(1) empower its staff to'conduct any ‘deresibatien sitisoetzad by this section and to main- 
tain offices and hold meetings’ and functions at any ce within New Mexico as it may deem nec- 
essary; 

(2) conduct private ‘and public hearings and designate one or more commission members 
or staff members to preside over any such hearings; provided staff members shall be without vote 
in such hearings; 

(3) receive testimony from witnesses, request their attendance, examine thens and requést 
production of any books, records, documents or other evidence as it may'deem relevant or material 
to an investigation. The commission may designate any of its members or members of its staff to 
exercise any such powers pursuant to regulations adopted by the commission; 

(4) administer oaths or affirmations; examine witnesses under oath or affirmation; and sub- 
poena witnesses, compel their attendance before the commission and require them to producé before 
the commission any books, records, documents or other evidence relevant or material to an investi- 
gation. No subpoena shall be issued without the adoption and acknowledgment; by.resolution of five 
members of the commission, and further provided that a copy of said resolution with acknowledg- 
ments be attached to any and all’ subpoenas issued by the commission. The commission may desig- 
nate any of its members or members of its staff to exercise any such powers, pursuant to regulations 
adopted’ by the commission. If any person subpoenaed pursuant to this section neglects or refuses 
to obey the command of the subpoena, ‘any district court may, on proof by affidavit.of service of the 
subpoena and of refusal or neglect by the person to obey the command of the subpoena, issue an 
order for the person to appear immediately before the court, which is authorized to proceed against 
the person as for a contempt of court. At any time before the return date of the subpoena, the person 
subpoenaed may file a petition to set aside the subpoena, modify the subpoena, or extend the return 
date thereon in the district court of any county in which the commission has an office or the district 
court of the county to which the person is subpoenaed to appear, and the court upon a showing of 
good cause may set aside the subpoena, modify it or extend the return date of the subpoena; 

(5) petition a district court ex parte to order the attendance of witnesses before the com- 
mission and the production before the commission of ‘any books; records, documents or other evi- 
dence relevant or material to an investigation, where it appears that the witness resides outside 
the state, may imminently depart the state or may secrete himself to avoid attendance before the 
commission or to avoid other lawful process; A witness may challenge,execution of the order by fil- 
ing a motion to quash the order with the district court before the return date named in the order; 

(6) any and all proceedings brought before the court pursuant to Paragraphs ’4 and 5 of 
this section, regarding subpoenas, shall be conducted in camera and shall be kept under the seal 
of the court. 

D, Every witness appearing before the commission may request to: be’ examined in private. 
Upon such request, the witness's testimony shall be in private with no persons present other than 
members of the commission, members of the commission's staff and the witness. The testimony 
and other evidence may be disseminated to law‘enforcement agencies as deemed proper by the 
commission but the content or details of the testimony and records produced by the witness shall 
not be made public, except that the commission, without disclosing the name of the witness, may 
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issue a public report summarizing information obtained from its private hearings for the purpose 
of informing the public and its officials of the extent to which organized crime has infiltrated New 
Mexico and conditions which may lead to the infiltration of organized crime. 

E. The commission shall not take testimony at a public hearing unless at least four of its mem- 
bers are present, or unless at least two members of the commission and at least two staff members 
are present. The commission shall not take testimony at a private hearing unless at least one of 


its members is present. 


I. Witnesses appearing before the commission shall receive per nat and mileage as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other 


compensation, perquisite or allowance. 


History: 1953 Comp., § 39-9-4, enacted by Laws 
1978, ch. 225, § 4; 1977, ch. 215, § 4; 1979, ch. 148, § 1. 

Cross references, — For divisions of the corrections 
department, see 9- 3- 3 NMSA 1978. 


ANN OTATION Ss 


Limitations on subpoena power. — Any exception or 
limitation to the express power of the commission should 
be strictly construed. Doe v. State ex rel. Governor's Or- 
ganized Crime Prevention Comm'n, 1992-NMSC-022, 114 
N.M. 78, 835 P.2d 76. 

Administrative subpoenas not subject to fourth 
amendment. — The commission is an investigatory 
rather than an accusatory body, and, therefore, its sub- 
poenas are administrative subpoenas. Administra- 
tive subpoenas, including subpoenas duces tecum, are 
not subject to the search and seizure provisions of the 
fourth amendment of the United States constitution. 
In re Governor's Organized Crime Prevention Comm'n, 
1978-NMSC-022, 91 N.M. 516,577 P.2d 414 (decided be- 
fore 1979 amendment), 

Requirements for lawful subpoena. — In order 
to obtain a subpoena, the commission must show, and 


the district court must decide, that the investigation’ 


is within the power of the commission, the subpoena is 


29-9-6. Repealed. 
Repeals. — Laws 1989, ch. 204, § 26 1 BS 29-9-6 


NMSA 1978, as enacted by Laws 1973, ch, 225, § 5, relat-_, 


ing to employees, effective July 1, 1989. For provisions 


29-9-7. Construction. 


definite enough and the material sought is reasonably 
relevant to the purpose of the investigation; what is rea- 
sonably relevant depends on the nature and purpose of 
the investigation, and relevancy cannot be determined 
in the absence of a stated purpose. Jn re Governor's 
Organized Crime Prevention Comm'n, 1978-NMSC-022, 
91 N.M. 516,577 Piad 414 (decided before 1979 amend- 
ment). 

Right to challenge subpoena. — After a subpoena 
is issued the individual or institution upon whom it 
is served has an opportunity to challenge it. Since the 
subpoenas issued under the Organized Crime Act (Sec- 
tions 29-9-1 to 29-9-17 NMSA 1978) ask only for volun- 
tary compliance, and the commission is authorized to go 
to district court to seek enforcement, the legislature must 
have contemplated that the subpoenaed person would be 
allowed to show at that hearing why the subpoena should 
not be enforced. In re Governor's Organized Crime Preven- 
tion Comm'n, 1978-NMSC-022, 91 N.M. 516, 577 P.2d 414 
(decided before 1979 amendment). 

Law reviews. — For note, "Criminal Procedure - New 
Mexico Denies Fifth Amendment Protection to Corpora- 
tions: John Doe and Five Unnamed Corporations v. State 
ex rel. Governor's Organized Crime Prevention Commis- 
sion," see 23 N.M.L, Rey; 315 (1993). 


of former section, see the 1988 NMSA 1978 on NMOne- 
Source.com. 


Nothing contained in the Organized Crime Act shall be construed to supersede, repeal or limit 
any power, duty or function of the executive department, or any agency of the state, or any political 


subdivision thereof, conferred by law. 


History: 1953 Comp., § 39-9-6, enacted by Laws | 


1973, ch, 225, § 6. 


29.9-8, Confidentiality; impounding of exhibits. 


-A. Upon application of the commission, a district court may impound an exhibit marked in 
evidence at any public or private hearing held by the commission, and may order the exhibit to 
be retained by or'delivered to and placed in the custody of the commission. If impounded, an ex- 
hibit shall not be taken from the custody of the commission except upon order of the district court 
granted after five days' notice to the commission or at the request or with the consent of the com- 
mission. Upon the removal from the custody of the commission of any impounded exhibit, it shall 
be returned to the person lawfully entitled to its possession. 
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B. The records, reports and files of the commission are not subject to the Public Records Act 
[Chapter 14, Article 3 NMSA 1978] or Sections 10-15-1 through 10-15-4 NMSA 1978. The records, 
reports and files of the commission shall not be subject to subpoena except by order of the supreme 
court of New Mexico. 

C. Any person, except the governor or the commission, who discloses information contained 
in the records, reports and files of the commission or obtained in a private hearing conducted by 
the commission, shall be guilty of a misdemeanor and shall be punished by imprisonment in the 
county jail for not more than one year or the imposition of a fine of not more than one thousand 
dollars ($1,000), or both imprisonment and fine. 


History: 1953 Comp., § 39-9-7, enacted by Laws Unconstitutional last sentence in Subsection B is 


1973, ch. 225, § 7; 1977, ch. 215, § 5. severable; the remainder of the organized crime act re- 
mains in full force and effect. In re Motion for a Subpoena 
ANNOTATIONS Duces Tecum, 1980-NMSC-010, 94 N.M, 1, 606 P.2d 539. 


District courts authorized to hear duces tecum 
subpoena application for commission records. 
— The district courts are authorized and directed, upon 
proper application for a subpoena duces tecum under Rule 
1-045 NMRA, to hear and determine whether the records, 
legislature lacks the power to prescribe and regulate prac- reports and files of the governor's organized crime preven- 
tice, pleading and procedure. Jn re Motion for a Subpoena tion commission may be subpoenaed, and, ifso, upon what 


t y conditions. In re Motion for a Subpoena Duces Tecum, 
Duces Tecum, 1980-NMSC-010, 94 N.M. 1, 606 P.2d 539. 1980-NMSC-010, 94 N.M. 1, 606 P.2d 539, 


Discovery of commission records only by su- 
preme court order unconstitutional. — The last sen- 
tence in Subsection B, allowing discovery of the records 
of the governor's organized crime prevention commission 
by supreme court order only, is unconstitutional, as the 


29-9-9. Immunity from criminal prosecution or penalty. 


A. If, in the course of any investigation or hearing conducted by the commission pursuant to 
the Organized Crime Act, a person refuses to answer a question or questions or produce evidence 
of any kind on the ground that he will thereby be exposed to criminal prosecution or penalty or 
forfeiture, the commission may order the person to answer the question or questions or produce 
the requested evidence and confer immunity as provided in this section. No order to answer or 
produce evidence with immunity shall be made except by resolution of a two-thirds majority of 
all the members of the commission and after the attorney general and the appropriate district at- 
torney have been given at least ten days' written notice of the commission's intention to issue such 
order and afforded an opportunity to be heard in respect to any objections they or either of them 
may have to the granting of immunity. Upon application of the attorney general or the appropriate 
district attorney within ten days of the written notice, the commission shall defer the issuance of 
any order under this subsection for such period, not longer than thirty days from the date of the 
application, as the attorney general or district attorney may specify. 

B. If, upon issuance of an order pursuant to Subsection A of this section, the person complies with 
such order, he shall be immune from having such responsive answer given by him or such responsive 
evidence produced by him, or evidence derived therefrom used to expose him to criminal prosecution 
or penalty or forfeiture, except that such person may be prosecuted for any perjury committed in 
such answer or in producing such evidence, or for contempt for failing to give an answer or produce 
evidence in accordance with the order of the commission; and any such answer given or evidence 
produced shall be admissible against him upon any criminal investigation, proceeding or trial against 
him for such perjury, or upon any investigation, proceeding or trial against him for such contempt. 


History: 1953 Comp., § 39-9-8, enacted by Laws representative capacity. Doe v. State ex rel. Governor's Or- 
1977, ch. 215, § 6. : ganized Crime Prevention Comm'n, 1992-NMSC-022, 114 
Repeals and reenactments. — Laws 1977, ch. 215, = NLM. 78, 835 P.2d 76. 
§ 6 repealed 20-9-8, 1953 Comp., relating to immunity Claims of privilege are premature before incrimi- 
from prosecution, and enacted the above section. natory information is specifically requested, either 
in the form of questions or documents, by the investi- 
ANNOTATIONS gating agency. Governor's.Organized. Crime Prevention 
Privilege against rey EY not appli- Comm'n v. Jaramillo, 1979-NMSC-087, 93 N,.M. 525, 602 
cable to corporations. — The evidentiary privilege P.2d 622. 3 are 
against self-incrimination of the fifth amendment of the Law reviews. — For note, "Criminal Procedure - New 
USS. Constitution, N.M. Const., art. II, § 15 and this section Mexico Denies Fifth Amendment Protection to Corpora- 
do not apply to corporations or a corporation's agent in his tions: John Doe and Five Unnamed Corporations v, State 
750 
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ex rel. Governor's Organized Crime Prevention Commis- or transactional immunity for compelled incriminating 
sion,” see 23 N.M.L. Rev. 315 (1993), testimony - post-Kastigar cases, 29 A.L.R.5th 1, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Propri- ' 
ety, under state constitutional provisions, of granting use 


29-9-10. [Receipt of grants and donations.] 


The commission is authorized to receive such grants, subsidies, donations, allotments or bequests 
as may be offered to the state, by the federal government or any department thereof, or by any public 
or private foundation or individuals for the investigation or suppression of organized crime. 


History: 1953 Comp., § 39-9-9, enacted by Laws 
1973, ch. 225, § 9. 


29-9-11. Investigators. 


Investigators appointed and employed by the commission shall be peace officers and have the 
powers and duties afforded peace officers. 


History: 1953 Comp., § 39-9-10, enacted by Laws 
1973, ch. 225, § 10; 1977, ch. 215, $ 7. 


29-9-12 to 29-9-16. Repealed. 


Repeals. — Laws 2003, ch. 223, § 3 repealed 29-9-12 committee on organized crime. For provisions of former 
to 29-9-16 NMSA 1978, as enacted by Laws 1975, Ch. sections, see the 2002 NMSA 1978 on NMOneSource.com. 
230, $§ 1 through 5, relating to a legislative oversight : 


29-9-17. Code of fair procedure. 


A. As used in this section: 

(1) "hearing" means any hearing in the course of an investigatory proceeding conducted 
before the commission at which testimony or the production of other evidence is compelled by 
subpoena; 

(2) "public hearing" means any hearing open to the public, or any hearing, or such part 
thereof, as to which testimony or other evidence is made available or disseminated to the public by 
the commission; and 

(3) “private hearing” means any hearing other than a public hearing. 

B. No person may be required to appear at a hearing or to testify at a hearing unless there 
has been personally served upon him prior to the time when he is required to appear, a copy of the 
Organized Crime Act, and a general statement of the subject of the investigation. A copy of the 
resolution, statute, order or other provision of law authorizing the investigation shall be furnished 
by the commission upon request by the person summoned. 

C. A witness summoned to a hearing shall have the right to be accompanied by counsel, who 
shall be permitted to advise the witness of his rights, subject to reasonable limitations to prevent 
obstruction of or interference with the orderly conduct of the hearing. Counsel for any witness who 
testifies at a public hearing may submit proposed questions to be asked of the witness relevant to 
the matters upon which the witness has been questioned, and the commission shall ask the wit- 
ness such of the questions as it may deem appropriate to its inquiry. 

D. Acomplete and accurate record shall be kept of each public hearing and a witness shall be 
entitled to receive a copy of his testimony at such hearing at his own expense. Where testimony 
which a witness has given at a private hearing becomes relevant in a criminal proceeding in which 
the witness is a defendant, or in any subsequent hearing in which the witness is summoned to tes- 
tify, the witness shall be entitled to a copy of such testimony, at his own expense, provided a copy is 
available, and provided further that the furnishing of such copy will not prejudice the public safety 
or security. 
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29-9-18 LAW ENFORCEMENT 29-10-1 


E. Awitness who testifies at any hearing shall have the right at the conclusion of his examina- 
tion to file a brief sworn statement relevant to his testimony for incorporation in the record of the 
investigatory proceeding. 

F. Any person whose name is mentioned or who is specifically identified and who believes that 
testimony or other evidence given at a public hearing or comment made by any member of the 
commission or its counsel at such a hearing tends to defame him or otherwise adversely affect his 
reputation shall have the right, either to appear personally before the commission and testify in 
his own behalf as to matters relevant to the testimony or other evidence complained of, or in the 
alternative at the option of the commission, to file a statement of facts under oath relating solely 
to matters relevant to the testimony or other evidence complained of, which statement shall be 
incorporated in the record of the investigatory proceeding. 

G. Nothing in the Organized Crime Act shall be construed to prevent the commission as 
granting to witnesses appearing before it, or to persons who claim to be adversely affected by tes- 
timony or other evidence adduced before it, such further rights and privileges as it may determine. 

H. Nothing in the Organized Crime Act shall be construed to affect, diminish or impair the 
right, under any other provision of law, rule or custom, of any member or group of members of the 
commission to file a statement or statements of minority views to accompany and be released with 
or subsequent to the report of the commission. 


History: 1953 Comp., § 39-9-16, enacted by Laws Compiler's notes. — Laws 1981, ch. 234, § 2, repealed 
1977, ch. 215, § 8. Laws 1977, ch. 215, § 9, which had provided that the act 
shall terminate on July 1, 1981. 


29-9-18.. Repealed. 


Repeals. — Laws 2003, ch. 223, § 3 repealed 29-9-18 crime prevention commission, For provisions of former 
NMSA 1978, as enacted by Laws 1981, Ch. 284, § 1, re- section, see the 2002 NMSA 1978 on NMOneSource.com. 
lating to a task force studying the governor's organized 

Arrest Record Information 
Sec. Sec. 
29-10-1. Short title. 29-10-5. Exchange of information. 
29-10-2.,. Purpose of act. 29-10-6. Access by individuals. 
29-10-3. Definition. 29-10-7. Application. 
29-10-4. Confidentiality of arrest records. 29-10-8. Review of arrest record information; appeal. 


Chapter 29, Article 10 NMSA 1978 may be cited as the "Arrest Record Information Act", _ 


History: 1953 Comp., § 39-10-1, enacted by Laws. Arrest Record Information Act may be viewed as 
1975, ch. 260, § 1; 1993, ch. 260, § 2, establishing statutory exceptions to the fundamental 
Cross! references, — For right to inspect public re- right to inspect. It does so, however, in a rather conflict- 
cords, see 14-2-1 NMSA 11978. ing manner, and it appears that virtually all arrest record 
For children's code, confidentiality of social and legal re- information is subject to at least a limited or conditional 
cords, see 32A-2-32 NMSA 1978. disclosure. 1978 Op. Att'y Gen. No. 78-09, 
The 1993 amendment, effective June 18, 1993, substi- Identity of individuals arrested or charged with 
tuted "Chapter 29, Article 10 NMSA 1978" for "This act", crime not protected. — Neither the Arrest Record In- 
formation Act [Chapter 29, Article 10 NMSA 1978] nor 
ANNOTATIONS the Inspection of Public Records Act [Chapter 14, Article 
Article does not authorize expungement. — 2 NMSA 1978] authorizes a law enforcement agency to 
The Arrest Records Information Act [Chapter 29, Arti: protect the identity of persons who have, been arrested or 
cle 10 NMSA 1978] does not grant the courts authority charged with a crime. 1994 Op, Att'y Gen. No, 94-02. 
to expunge or seal criminal records, Toth v, Albuquer- Release of timely, accurate information. — The Ar- 
que Police Dep't, 1997- NMC A-079, 123 N.M. 637, 944 rest Record Information Act does not prohibit release of 
P.2d 285. timely, accurate information when a juvenile is arrested 


for a criminal act. 1987 Op, Att'y Gen, No, 87-29. 
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29-10-2 ARREST RECORD INFORMATION 29-10-4 


29-10-2. Purpose of act. 


The legislature finds and declares that the responsible exchange of complete and accurate in- 
formation among law enforcement agencies is recognized as necessary and indispensable to effec- 
tive law enforcement. Individual rights, however, may be infringed if information is inaccurate, 
incomplete or is disseminated irresponsibly. The Arrest Record Information Act is for the purpose 
of protecting those rights. 


History: 1953 Comp., § 39-10-2, enacted by Laws Release of juvenile's arrest information. — A 
1975, ch. 260, § 2. law enforcement agency is not prohibited by the Chil- 
dren's Code (Chapter 32A NMSA 1978), this act, or any 

ANNOTATIONS other law from releasing to the public the names of ju- 

Violation not limited. — The Arrest Record Infor- veniles who have been arrested for criminal acts and 
mation Act does not limit the violation of the act to any the charges for which they were arrested. 1987 Op. Att'y 


particular class of persons. 1975 Op. Att'y Gen. No. 75-37 Gen, No. 87-29. 
(opinion superseded by 1978 Op. Att'y Gen. No. 78-09). 


29-10-3. Definition. 


As used in the Arrest Record Information Act, "arrest record information" means notations of the 
arrest or detention or indictment or filing of information or other formal criminal charge against 
an individual made by a law enforcement agency. 


History: 1953 Comp., $ 39-10-3, enacted by Laws ANNOTATIONS 
1975, ch. 260, § 3; 1977, ch. 339, § 1; 1993, ch. 260, § 3. , é : 

The 1993 DS lod MS: etna June 18, 1993, rad a Section includes both felony and misdemeanor 
minor stylistic change in the section heading, deleted the arrest records. 1975 Op. Att'y Gen. No. 75-37 (opinion 
Subsection A designation which formerly preceded "arrest superseded by 1978 Op. Att'y Gen. No. 78-09). 


Definition of "arrest record information" does not 
include investigative reports. 1978 Op. Att'y Gen. 
No. 78-09. 


record information", deleted "which resulted in a negative 
disposition; and" which formerly followed "law enforce- 
ment agency", and deleted former Subsection B which de- 
fined "negative disposition". 


29-10-4. Confidentiality of arrest records. 


Arrest record information that reveals confidential sources, methods, information or individuals 
accused but not charged with a crime and that is maintained by the state or any of its political 
subdivisions pertaining to any person charged with the commission of any crime is confidential 
and dissemination or revealing the contents of the record, except as provided in the Arrest Record 
Information Act or any other law, is unlawful. 


History: 1953 Comp., § 39-10-4, enacted by Laws Comp., the penalty provision, was repealed by Laws 1977, 


1975, ch. 260, § 4; 1993, ch. 260, § 4. ch. 339, § 6. 1978 Op. Att'y Gen. No. 78-09. 
Cross references. — For use of police reports for com- Limited protection of accused. — This section pro- 
mercial solicitation, see 14-2A-1 NMSA 1978. tects the confidentiality of information concerning the 
For crimes defined and classified, see 30-1-4 to 30-1-6 identity of a person who has been accused but not charged 
NMSA 1978. with a crime only if that information has been collected in 
The 1993 amendment, effective June 18, 1993, in- connection with an investigation of, or otherwise relates 
serted "that reveals confidential sources, methods, in- to, another person who has been charged with commit- 
formation or individuals accused but not charged with a ting a crime. However, information in other records which 
crime and that is", inserted “or any other law", and made identifies a person accused but not charged with or ar- 
minor stylistic changes throughout the section. , rested for a crime may be protected from public disclosure 
under Section 14-2-1 NMSA 1978 et seq. Finally, even if 
ANNOTATIONS it would otherwise be protected under either statute, in- 
Penalty provision repealed. — While this section formation about a person accused but not charged with 
still provides that violations of the Arrest Record Infor- a crime is open to public inspection if it is contained in a 


mation Act are "unlawful," there are no longer any crimi- document listed in Section 29-10-7 NMSA 1978. 1994 Op. 


nal sanctions for releasing arrest record information in Att'y Gen. No. 94-02. 
violation of the provisions of the act, since 39-10-7, 1953 Am. Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 


Jur. 2d Records and Recording Laws § 27. 
6A C.J.S. Arrest § 62. 
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29-10-5 LAW ENFORCEMENT 29-10-7 


29-10-5. Exchange of information. 


A law enforcement agency may disseminate arrest record information to a federal, state or local 
government law enforcement agency, provided that when the arrest record information is dissemi- 
nated to alaw enforcement agency situated outside this state, the information shall be accompa- 
nied by a statement substantially embodying the intent set forth in Section 29-10-4 NMSA 1978. 
Nothing in the Arrest Record Information Act prohibits direct access by the attorney general, the 
district attorney, the crime victims reparation commission or the courts to such information where 
it is deemed necessary in the performance of their functions under law. Nothing in that act pro- 
hibits direct access by a law enforcement agency to automated wanted information pertaining to a 
person or to stolen property information. : 


History: 1953 Comp., § 39-10-5, enacted by Laws 
1975, ch. 260, § 5; 1977, ch. 389, § 2; 1987, ch. 140, § 1. 


29-10-6. Access by individuals. 


A. Upon satisfactory verification of his identity, any individual may inspect, in person, through 
counsel or through his authorized agent, arrest record information maintained by a law pack 
ment agency concerning him. 

B. Personnel assigned to contractual research for a state or federally approved criminal justice 
project shall be permitted access to arrest record information. Approval personnel shall not fur- 
ther disseminate such information except as statistical or analytical records or reports in which 
individuals are not identified and from which their identities are not ascertainable. 


History: 1953 Comp., § 39-10-6, enacted by Laws 
1975, ch. 260, § 6; 1977, ch. 339, § 3. 


29-10-7. Application. 


A. Information contained in the following documents shall be available for public inspection: 

(1) posters, announcements or lists for identifying or apprehending fugitives or wanted 
persons; 

(2) original records of entry such as police blotters maintained by criminal justice agen- 
cies, compiled chronologically and required by law..or long-standing custom to be made, public, if 
the records are organized on a chronological basis; ) ; 

(3) court records of public judicial proceedings;, 

(4) published court or administrative opinions or public judicial, administrative or legisla- 
tive proceedings; 

(5) records of traffic offenses and accident reports; 

(6) announcements of executive clemency; and 

(7) statistical or analytical records or reports in which individuals are not identified and 
from which their identities are not ascertainable. 

B. Nothing prevents a law enforcement agency from disclosing to the public arrest record in- 
formation related to the offense for which an adult individual is currently within the criminal 


justice system. A law enforcement agency is not prohibited from confirming prior arrest record in- © 


formation to members of the news media or any other person, upon specific inquiry as to whether 
a namedindividual was’ arrested; detained, indicted or whether an information or other formal 
charge was filed on a specified date, if the arrest record information eHygicict me is based on data 
enumerated by Subsection A of this section, . 


History: 1958 Comp., § 39- 10:8, enacted by Laws provisions of the Arrest: Record Information Act do not 


1977, ch. 339, -§ 4; 1998, ch. 260, § 5. apply to criminal history record", inserted "the following 

Repeals and reenactments. — Laws 1977, ch. 339, documents shall be available for public inspection" and 
§ 4 repealed 39-10-8, 1953 Comp., relating to the applica- made stylistic changes; and, in Subsection B, deleted "in 
tion of the Arrest Record Information Act, and enacted a this act" following "Nothing" near the beginning of the 
new section. first sentence and made stylistic changes. 


The 1998 amendment, effective June 18, 1993, in 
Subsection A, in the introductory language, deleted "The 
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29-10-8 SEXUAL CRIMES PROSECUTION AND TREATMENT 29-11-1 


ANNOTATIONS arrested for a crime may be protected from public disclosure 
under Section 14-2-1 NMSA 1978 et seq. Finally, even if it 


ne Sls * ; . would otherwise be protected under either statute, informa- 
The following information may be appropriately included tion about a person accused but not charged with a crime 


by a law enforcement agency in a police blotter or original is open to public inspection if it is contained in a document 
record of entry: the name, physical description, place and listed in this section. 1994 Op. Att'y Gen. No. 94-02 

date of birth, address and occupation of the individual ar- Repeal and raehanttivent Hroadencd exemption. La 
rested; the time and place of arrest; the offense for which In the repeal and reenactment of this section, the phrase 
the individual was arrested or detained; and the name of "indexed chronologically" in Subsection A(2) became "com- 
the arresting officer. This list should be interpreted as a piled chronologically," thus removing the, requirement 
minimum requirement but not to the exclusion of addi- thatthe records must be "indexed" to qualify as “original 
tional information which may presently appear on the ini- records of entry." The phrase “or long-standing custom" 
tial records of entry or police blotters being used by some was added “also, thereby legitimating a long-standing 
law enforcement agencies, 1975 Op. Atty Gen. No. 75-37 custom by which many law enforcement’ agencies had 
(opinion superseded by 1978 Op. Att'y Gen. No. 78-09). released information from police blotters and other such 


Information to be included in police blotter. — 


Limited privacy of accused. — Section 29-10-4 NMSA senttiial -0 
1978 protects the confidentiality of information concern- Sree pig unk tie anne Av ese biel lonpepsoarle oO 
ing the identity of a person who has been accused but not While the statute does not specify what is meant by "within 


charged with a crime only if that information has been 


collected in connection with an investigation of, or other- status of an adult who has been arrested or formally charged 
wise relates to, another person who has been charged with withtataiiinal ‘offanséanGl sushitithbtad there is a final 
committing a crime, However, information in other records . 1 tive di ition." 1978 Op. Att' 8-09 
which identifies a person accused but not charged with or negative disposition.) AMIS Qp.aben Gena 7 802, 


the criminal justice system," the term appears to relate to the 


29-10-8. Review of arrest record information; appeal. 


A person who believes that arrest record information concerning him is inaccurate or incom- 
plete is, upon satisfactory verification of his identity, entitled to review the information and obtain 
a copy of it for the purpose of challenge or correction. In the event a law enforcement agency re- 
fuses to correct challenged information to the satisfaction of the person to whom the inaccurate 
or incorrect information relates, the person is entitled to appeal to the district court to correct the 
information pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 39-10-9, enacted by Laws ANNOTATIONS 
1977, ch. 339, § 5; 1998, ch. 55, § 41; 1999; ch. 265, § 43. 
The 1999 amendment, effective July’ 1, 1999, substi- Am, Jur, 2d, A.L.R, and C.J.8. references. — Ex- 
tuted "Section 39:3-1.1" for "Section 12-8A-1".in the last pariciic® ra arpitey arrest records in absence of conviction, 
t R ) “Loi Pe, F 
Sirrtas ine amendment, effective September 1, 1998, in- Effect of expungement of conviction on § 241(a)(4), 
serted " appeal" in the section heading; substituted "is" for (11) of Immigration and Nationality Act of 1952 (8 USCS 


"shall" deleted "be" preceding "entitled" substituted "the" for... § 1251(a)(4), (11), making aliens deportable for crimes in- 
"eych"' twice; substituted "is" for "shall be", substituted "appeal volving moral turpitude or drugs, 98 A.L.R. Fed. 750. 

to" for "petition"; and inserted "pursuant to the provisions of 

Section 12-8A-1 NMSA 1978" at the end of the section. 


ARTICLE 11 


Sexual Crimes Prosecution and Treatment 


Sec. Sec. 

29-11-1. Short title. 29-11-5, Sexual crimes prosecution and treatment program. 
29-11-2. Purpose. peed 29-11-6, Report. 

29-11-3. Definitions. 29-11-7, Free forensic medical exams for victims of sex- 
29-11-4. Fund created; administration. cs ual crimes. 


29-11- 1. Short title. 


This act [29- 11- 1 to 29-11-7 ‘NMSA 1978] may a cited as the "Sexual Crimes Prosecution and 
Treatment Act". 


History: Laws 1978, ch. 27, § 1. ANNOTATIONS 
Law reviews. — For article, "Of Psychopaths and Pen- 


dulums: Legal and Psychiatric Treatment of Sex Offenders 
in the United States," see 830 N.M.L. Rev. 69 (2000). 
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29-11-2 LAW ENFORCEMENT 29-11-5 


29-11-2, Purpose. 


The purpose of the Sexual Crimes Prosecution and Treatment Act is to promote effective law 
enforcement and prosecution of sexual crimes and to provide medical and psychological assistance 
for victims of such crimes. Implementation of the Sexual Crimes Prosecution and Treatment Act 
will serve to assist existing community-based victim treatment programs, to provide interagency 
cooperation, training of law enforcement, criminal justice and medical personnel and to effect 
proper handling and testing of evidence in sexual crime offenses. 


History: 1978 Comp., § 29-11-2, enacted by Laws 
1978, ch. 27, § 2. 


29-11-3. Definitions. 


As used in the Sexual Crimes Prosecution and Treatment Act: 

A. "administrator" means the director of the mental health division of the department of 
health, or such person or office as the administrator may designate to act in his stead; 

B. "evidence" means that evidence relating to the commission of a sexual crime; 

C. "medical and psychological treatment" includes that medical, mental or emotional treat- 
ment provided a victim of a sexual crime. In addition to the improved physical and emotional 
condition of a victim, the treatment should result in the improved ability of a victim to.make 
informed and rational choices about serving as a witness in the prosecution of a aMEP RE of a 
sexual crime; and 

D. "sexual crime" includes any act which may be alleged to be asexual offense or an at- 
tempted sexual offense under the provisions of Sections 30-9-10 through 30-9-16 and 30-10-3 
NMSA 1978. 


History: 1978 Comp., § 29-11-38, enacted by Laws environment department" in Subsection A; substituted 
1978, ch. 27, § 3; 1995, ch. 91, § 1. "Sections 30-9-10 through 30-9-16 and 30-10-3 NMSA 

The 1995 amendment, effective July 1, 1995, substi- 1978" for "Sections 40A-9-20 through 40A-9-26 and 40A- 
tuted "mental health division of the department of health" 10-3 NMSA 1953" in Subsection D; and made a minor sty- 
for "behavioral health services division of the health and listic change. 


29-11-4. Fund created; administration. 


A. There is created in the state treasury the "sexual crimes prosecution and treatment fund". 
Money appropriated to the fund shall be used to carry out the purposes of the Sexual Crimes Pros- 
ecution and Treatment Act. 

B. The fund shall be administered by the administrator. 


History: 1978 Comp., § 29-11-4, enacted by Laws 
1978, ch. 27, § 4. 


29-11-5. Sexual crimes prosecution and treatment program. 


A. The administrator shall develop, with the cooperation of the criminal justice department 
[corrections department], the New Mexico state police, the New Mexico law enforcement academy, 
other authorized law enforcement agencies and existing community-based victim treatment pro- 
grams, a statewide comprehensive plan to train law enforcement officers and criminal justice and 
medical personnel in the ability to deal with sexual crimes; to develop strategies for prevention of 
such crimes; to provide assistance in the assembly of evidence for the facilitation of prosecution of 
such crimes; and to provide medical and psychological treatment to victims of such crimes. This 
plan shall include, but not be limited to: 

(1) education and training of law enforcement officers and criminal justice and medical 
personnel; b 
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29-11-6 SEXUAL CRIMES PROSECUTION AND TREATMENT 29-11-7 


(2) collection, processing and analysis of evidence which facilitates prosecution of suspects 
of sexual crimes; and 
(3) medical and psychological treatment of victims of such crimes. © 

B. The comprehensive plan shall be implemented throughout the state, and the administrator 
may contract with appropriate persons, entities, agencies or community-based programs to pro- 
vide the services to be rendered pursuant to Subsection A of this section and may pay a reasonable 
fee for such services. 

C. Nothing in this section shall be construed to require criminal prosecution of a suspect. of a 
sexual crime by the victim to whom services are rendered pursuant to the provisions of the Sexual 
Crimes Prosecution and Treatment Act. 

D. Training for law enforcement officers in the proper treatment of victims of sexual crimes 
and collection of evidence and coordination among agencies shall be incorporated in the regu- 
lar training program for recruits by the New Mexico state police; the basic course taught by the 
New Mexico law enforcement academy or by other authorized law enforcement agencies. Already- 
commissioned officers and sex-crime investigators shall receive advanced training through in- 
service programs. 


History: 1978 Comp., § 29-11-5, enacted by Laws rehabilitation department. Laws 1981, chs. 73 and 127 
1978, ch. 27, § 5; 19'79, ch. 202, § 50. rename the corrections and criminal rehabilitation de- 

Compiler's notes. — The bracketed phrase "cor- partment as the corrections department. The bracketed 
rections department" was inserted in Subsection A by material was not enacted by the legislature and is not 
the compiler, as Laws 1980, ch. 150 renames the crimi- part of the law. 


nal justice department asthe corrections and. criminal 


29-11-6. Report. 


By December 15 of each year, a report shall be filed with the governor and the legislative coun- 
cil by the administrator concerning all aspects of the sexual crimes prosecution and treatment 
program and specifically the administrator's conclusions and recommendations regarding the 
effectiveness of the sexual crimes prosecution and treatment program implemented throughout 
the state. 


History: 1978 Comp., § 29-11-6, enacted by Laws 
1978, ch. 27, § 6. 


29-11-7. Free forensic medical exams for victims of sexual crimes. 


The administrator shall: 19 
A. provide free forensic medical exams to victims of sexual crimes; 
B. arrange for victims of sexual crimes to obtain free forensic medical exams; or 
C. reimburse victims of sexual crimes for the cost of forensic medical exams, provided that: 
(1) .the reimbursement covers the full cost of the forensic medical exam, without any de- 
ductible requirement or limit on the amount of the reimbursement; 
(2) the victim of a sexual crime is entitled to apply for reimbursement for a period of one 
year from the date of the forensic medical exam; 
(3) reimbursement is provided not later than ninety days after the administrator receives 
written notification of the expense incurred by the victim for the forensic medical exam; and 
(4) all victims of sexual crimes, including victims with limited or no English proficiency, 
are provided with information at the time of the forensic medical exam regarding how to obtain 
reimbursement for the cost of the exam. 


History: Laws 1995, ch. 91, § 2. 
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29-11A-1 LAW ENFORCEMENT © 29-11A-2 


ARTICLE 11A 
Sex Offender Registration and Notification 


- 


Sec. ) : Sec. , = 
29-11A-1: Short title. - 29-11A-5.1. Public access to information regarding cer- 
29-11A-2. Findings; purpose. tain registered sex offenders; active com- 
29-11A-3. Definitions. munity notification; internet web site, 
29-11A-4. Registration of sex offenders; information re- 29-11A-6. Repealed. 
' quired; verification; criminal penalty for 29-11A-7. Notice to sex offenders of duty to register. 

noncompliance. 29-11A-8. Immunity, 
29-11A-4.1, Procedures when a sex offender moves from 29-11A-9, State preemption; saving clause. 

New Mexico to another state. 29-11A-10. Severability, 


29-11A-5. Local registry; central registry; administration 
by department of public safety; participation 
in the national sex offender registry; rules. 


29-11A-1. Short title. 


Chapter 29, Article 11A NMSA 1978 may be cited as the "Sex Offender Registration and Notifi- 
cation Act", | 


History: Laws 1995, ch. 106, § 1; 1999, ch. 19, § 1. hia, State v. Druktenis, 2004-NMCA-082, 185 N.M. 223, 


Cross references, — For the DNA Identification Act, 86 P.3d 1050. 
see Chapter 29, Article 16 NMSA 1978. Law reviews. — For note and comment, "ACLU 
The 1999 amendment, effective July 1, 1999, substi- of New Mexico v. City of Albuquerque: Does Current 
tuted "Chapter 29, Article 11A NMSA 1978" for "This act" Equal Protection Adequately Protect Some of the Most 
and inserted "and Notification". Hated Members of Our Society." See 37 N.M.L. Rev. 637 
ANNOTATIONS se 


1999 amendments did not:expressly apply ret- 
roactively to convictions occurring before its effective 


29-11A-2. Findings; purpose. 


A. The legislature finds that: 

(1) sex offenders pose a significant risk of recidivism; Bad 

(2) the efforts of law enforcement agencies to protect their communities from sex offend- 
ers are impaired by the lack of information available concerning convicted sex offenders who live 
within the agencies' jurisdictions. 

B. The purpose of the Sex Offender Registration and Notification Act is to ice law enforce- 
ment agencies’ efforts to protect their communities by: 

(1) requiring sex offenders who are residents of New Mexico to register with the county 
sheriff of the county in which the sex offender resides; 

(2) -requiring sex offenders who'are residents in other states, but who are employed in New 
Mexico or who attend school in New Mexico, to register with the county sheriff of the county in 
which the sex offender works or attends school; 

(3) requiring the establishment of a central registry for sex offenders; and 

(4) providing public access to information regarding certain registered sex offenders. 


History: Laws 1995, ch. 106, § 2; 1999, ch. 19, §.2.. federal or state ex post facto clause, does not violate either . 


The 1999 amendment, effective July 1, 1999, in-. the federal or the state due process clause, and does not 
serted "and Notification" in Subsection B, inserted "who violate N.M. Const. art. IV, §ection 34. State v. Druktenis, 
are residents of New Mexico" in Paragraph B(1), added 2004-NMCA-082, 185 N.M. 228, 86 P.3d 1050, ~ 
Paragraphs B(2) and B(4), redesignated former Para- Where a constitutionally permissible retroactive appli- 
graph B(2) as Paragraph B(3), and made minor stylistic cation of Sex Offender Registration and Notification Act 
changes, requirements to defendant made him subject to a proba- 

tion violation if he knowingly failed to register and if he 
ANNOTATIONS were found to have committed a felony by failing to regis- 

Constitutionality of act. — Sex Offender Regis- ter, this does not constitute a legislative act that changes 

tration and Notification Act does not violate either the rules of evidence or procedure in a pending case. There- 


fore, the legislative changes are too indirect, remote, and 
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attenuated to be considered unconstitutional under N.M. enact a civil, remedial, regulatory, nonpunitive law. State 
Const. art. IV, § 34. State v. Druktenis, 2004-NMCA-082, v. Druktenis, 2004-NMCA-032, 135 N.M. 223, 86 P.3d 1050. 
135 N.M. 223, 86 P.3d 1050. Notification provisions are rationally related to a legiti- 
Retroactive application of Sex Offender Registration and mate governmental interest, purpose, and goal. State v. 
Notification Act does not violate the ex post facto clause Druktenis, 2004-NMCA-032, 135 N.M. 223, 86 P.3d 1050. 
of the United States or New Mexico constitutions. State v. The State's interest in attempting to protect society 
Druktenis, 2004-NMCA-032, 135 N.M. 223, 86 P.3d 1050. from convicted sex offenders who pose a significant risk 
Sex Offender Registration and Notification Act of recidivism is both legitimate and compelling. State v. 
is part of New Mexico's law enforcement code Druktenis, 2004-NMCA-032, 135 N.M2228, 86 P.3d 1050. 
and not part of the criminal code. State v. Druktenis, Purpose and principal effect of notification pro- 
2004-NMCA-032, 1385 N.M. 223, 86 P.3d 1050. visions are to inform the public for its own safety, not to 
Legislative intent. — Legislature's intent in enact- punish or stigmatize and ostracize the offender. State v. 


ing Sex Offender Registration and Notification Act was to Druktenis, 2004-NMCA-032, 135 N.M. 223, 86 P.3d 1050. 


29-11A-3. Definitions. 


As used in the Sex Offender Registration and Notification Act: 

A. "business day" means a day that is not a Saturday, a Sunday or a state holiday; 

B. "conviction" means a conviction in any court of competent jurisdiction and includes a de- 
ferred sentence, but does not include a conditional discharge; 

C. "department" means the department of public safety; 

D. "institution of higher education" means a: 

(1) private or public post-secondary educational institution; 

(2) trade school; or 

(3) professional school; 

EK.» "habitually lives" means any place where a sex offender lives for at least thirty days in any 
three-hundred-sixty-five-day period; 

F. "out-of-state registrant" means any person who establishes a residence in New Mexico while 
the person is required to register as a sex offender in another state or territory; 

G. "registration requirement" means any requirement set forth in Section 29-11A-4 NMSA 
1978 that requires a sex offender to register; provide information, including a DNA sample; renew, 
revise or change registration information; or provide written notice or disclosure regarding the sex 
offender's status as a sex offender; 

H. "sex offender" means a person who: 

(1) is aresident of New Mexico who is convicted of a sex offense pursuant to state, federal, 
tribal or military law; 

(2) changes residence to New Mexico, when that person has been exnyieted of a sex offense 
pursuant to state, federal, tribal or military law; 

(3) does not have an established residence in New Mexico, but lives in a shelter, halfway 
house or transitional living facility or stays in multiple locations in New Mexico and who has been 
convicted of a sex offense pursuant to state, federal, tribal or military law; or 

(4) is a resident of another state and who has been convicted of a sex offense pursuant to 
state, federal, tribal or military law, but who is: 

(a) employed full time or part time in New Mexico for a period of time exceeding 
fourteen days or for an aggregate period of time exceeding thirty days during any calendar year, 
including any employment or vocation, whether financially compensated, volunteered or for the 
purpose of government or educational benefit; or 

(b) enrolled on a full-time or part-time basis in a private or public school or an institu- 
tion of higher education in New Mexico; 

I. "sex offense" means any of the following offenses or their equivalents in any other jurisdiction: 

(1) aggravated criminal sexual penetration or criminal sexual penetration in the first, sec- 
ond, third or fourth degree, as provided in Section 30-9-11 NMSA 1978; 

(2) criminal sexual contact in the fourth degree, as provided in Section 30-9-12 NMSA 1978; 

(3) criminal sexual contact of a minor in the second, third or fourth degree, as provided in 
Section 30-9-13 NMSA 1978; 

(4) sexual exploitation of children, as provided in Section 30-6A-3 NMSA 1978; 

(5) sexual exploitation of children by prostitution, as provided in Section 30-6A-4 NMSA 1978; 
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(6) kidnapping, as provided in Section 30-4-1 NMSA 1978, when committed with the in- 
tent to inflict a sexual offense; 

(7) . false imprisonment, as provided in Section 30-4-3 NMSA 1978, when PALATE with 
the intent to inflict a sexual offense; 

(8) aggravated indecent exposure, as provided in casting 30-9-14,3 NMSA 1978; 

(9) enticement of child, as provided in Section 30-9-1 NMSA 1978; 

(10) incest, as provided in Section 80-10-3 NMSA 1978, when the victim is younger than 
eighteen years of age; 

(11) child solicitation by electronic communication device, as provided in Section 30-37-3.2 
NMSA 1978, for convictions occurring on or after July 1, 2013; 

(12) solicitation to commit criminal sexual contact of a minor in the second, third or fourth 
degree, as provided in Sections 30-9-13 and 30-28-3 NMSA 1978; or 

(13) attempt to commit any of the sex offenses set forth in Paragraphs (1) through (11) of 
this subsection, as provided in Section 30-28-1 NMSA 1978; and . 

J. "social networking site" means an internet web site that facilitates online social interac- 
tion by offering a mechanism for communication, with, other users, where such users are likely to 
include a substantial number of minors under the age of sixteen, and allowing users, through, the 
creation of web pages, profiles or other means, to provide information about themselves that is 
available to the public or to other users. 


History: Laws 1995, ch. 106, § 3; 1999, ch. 19, § 3; convicted of a sex offense; provided in Subsection B(5)(a) 


2000, ch. 8, § 1; 2008 (1st S.S.), ch. 1, § 10; 2005, ch. that employment includes any employment or vocation, 
279, § 1; 2007, ch. 68, § 1; 2007, ch. 69, § 5; 2013, ch. whether financially compensated, volunteered or for the 
152, § if purpose of government or educational benefit; provided 

The 2013 amendment, effective July 1, 2018, added in Subsection B(5)(b) that the person is enrolled in.an 
terms and definitions; added Subsections A, C, E, F and institution of higher education in New Mexico; deleted 
J; in Paragraph (6) of ‘Subsection I, after "Section 30-4-1 the former reference in Subsection B(5)(b) secondary 
NMSA 1978", deleted "the victim is less. than eighteen school, trade school, professional institution or an insti- 
years of age and the offender is not a parent of the vic- tution of higher education; and added Subsections K(8) 
tim" and added "committed with the intent to inflict a through (10) to provide that sex offense includes aggra- 
sexual offense"; in Paragraph (7) of Subsection I, after vated indecent exposure, enticement of child ane incest 
"Section 80-4-8 NMSA 1978, when", deleted "the victim respectively. 
is less than eighteen years of age and the offender is not Applicability, — Laws 2005, ch. 279, §14, effective 
a parent of the victim" and added "committed with the July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 
intent to inflict a sexual offense"; and in Paragraph (11) through 13 apply to a person convicted of a sex offense 
of Subsection I, after "Section 30-37-3.2 NMSA 1978", on or after July 1, 2005 and a person convicted of a sex 
added "for convictions occurring on or after July 1, offense prior to July 1, 2005 and who, on July 1, 2005, was 
2013": still incarcerated, on probation or .on parole for commis- 

Applicability. — Laws 20138, ch. 152, § 5 provided that sion of that sex offense. 
the provisions of the amendments to the Sex Offender The 2008 (1st S.S.) amendment, effective February 3, 
Registration and Notification Act enacted by Laws 20138, 2004, inserted "second" in Paragraphs (3) and (8) of Sub- 
ch. 152 are applicable to a person who, on or after July 1, section B, and deleted "Subsection A, B or C of" preceding 
2013, is found guilty of committing a sex’ offense. "Section" in Paragraph (4) of that subsection. 

The 2007 amendment, effective July 1, 2007, defined © The 2000 amendment, effective July 1, 2000, de- 
“sex offender" as a New Mexico resident who is convicted leted "employed in New Mexico or attends school in New 
of a sex offense pursuant to state, federal, tribal or mili- Mexico; and" from the end of Subsection A(4), added Sub- 
tary law; and defined "sex offense" to mean offenses or sections A(4)(a) and A(4)(b), added Subsections B(6) and 
their equivalents in any other jurisdiction, including ag- B(7) and redesignated former Subsections B(6) and B(7) 
gravated criminal sexual penetration. as present Subsections B(8) and B(9), substituted "(7)" for 

Applicability. — Laws 2007, ch. 69, § 8 provided that "(5)" in present Subsection B(9). 

Laws 2007, ch. 69, § 5 was‘applicable to a person'convicted The 1999 amendment, effective July 1, 1999, inserted 
of a sex offense on or after July 1, 1995 and a person con- "and Notification" in the introductory language; added "a 
victed of a sexual offense prior to July 1,1995 and who, ____ person eighteen years of age or older" in Subsection A; 
on July 1, 1995, was still incarcerated, on probation oron © in Paragraph A(1), substituted "who is a resident of New 
parole for commission of that sex offense. Mexico who is" fora person" and substituted "in New 

The 2005 amendment, effective July 1, 2005, added ‘ Mexico" for "on or after July 1, 1995; or"; in. Paragraph 
the definition of "conviction" in Subsection A; added the -. A(2), deleted "a person" at the beginning, and substituted 
definition of "institution of higher education" in Subsec- "pursuant to state, federal or military law" for "on or after 
tion B; added the definition of "registration requirement" ‘July 1, 1995; and"; added Paragraphs A(3), A(4), B(6), and 
in Subsection C; ‘deleted the reatromoys that a person B(7); and made minor stylistic changes, . 
be eighteen years of age or older in the definition of "sex 
offender" in Subsection D; added the reference to tribal ANNOTATIONS 


law in Subsection D(2), (8) and (5); added Subsection D(4) 
to provide that a sex offender is a person who-does not 
have an established residence in New Mexico, but stays 
in temporary quarters in New Mexico and who has been 


Determination of equivalency of sex offenses. — 
Where defendant, who had been convicted of taking inde- 
cent liberties with children in North Carolina, moved to 
New Mexico; although there was no one-to-one correlation 
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between the North Carolina offense and a single New 
Mexico sex offense, indecent liberties with children en- 
compassed several sex offenses in New Mexico, the dis- 
trict court was required to determine if defendant's actual 
conduct supporting defendant's North Carolina conviction 
would have constituted any of the sex offenses under the 
New Mexico Sex Offender Registration and Notification 
Act, Section 29-11A-1 NMSA 1978 et seq. State v. Orr, 
20138-NMCA-069, 304 P.3d 449. 

Equivalent offense is based on actual conduct, — 
An offense is "equivalent" to a New Mexico offense, for 
purposes of the New Mexico Sex Offender Registration 
and Notification Act, if the defendant's actual conduct 


that gave rise to the out-of-state conviction would have : 


constituted one of the enumerated offenses requiring 
registration pursuant to the Act. When the defendant's 
out-of-state conviction results from a:plea agreement, 
courts may look to the charging documents, the defen- 
dant's written plea agreement, and the transcript of the 
plea hearing to determine the defendant's actual conduct 
and whether the conduct would have constituted one of 
the enumerated offenses. State v. Hall, 2013-NMSC-001, 
294 P.3d 1235, rev'g 2011-NMCA-047, 149 N.M. 546, 252 
P.3d 770. 

Failure to prove equivalent offense. — Where defen- 
dant had been convicted in California of a misdemeanor 
offense of annoying or molesting a child under the age of 
eighteen; the state alleged that the California offense was 
equivalent to the New Mexico crime of sexual contact of 
a minor in the fourth degree because defendant's Califor- 
nia conviction was based on defendant inappropriately 
touching the private parts of several boys that defendant 
lifted up to look into a camera's viewfinder; and the state 
failed to provide evidence to support the elements of the 
New Mexico offense by establishing the California vic- 
tim's ages at the time of the offense or, other than saying 
that defendant touched the victims' clothed private parts, 
where on their bodies defendant touched the California 
victims, a court could not determine whether defendant's 
conduct violated one of the enumerated offenses in Sec- 
tion 29-11A-3 NMSA 1978 because the record was insuf- 
ficient for a court to determine in what conduct defendant 
engaged that gave rise to defendant's California convic- 
tion, State v. Hall, 20183-NMSC-001, 294 P.3d 1235, rev'g 
2011-NMCA-047, 149 N.M. 546, 252 P.3d 770. 

Sex offense. — Defendant's conviction in California of 
the misdemeanor offense of annoying or molesting a child, 
which does not require touching or application of force, 
was not the equivalent of sexual contact of a minor, which 
requires touching or the application of force, was not a 
"sex offense" as that term is defined in the Sex Offender 
Registration and Notification Act, and did not require de- 
fendant to register as a sex offender in New Mexico. State 
v, Hall, 2011-NMCA-047, 149 N.M. 546, 252 P.3d 770, cert. 
granted, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Determining equivalency under SORNA. — Where 
defendant appealed from the judgment and sentence 
entered upon his conditional guilty plea to one count of 
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failure to register as a sex offender, the trial court erred 
in ruling that defendant's Colorado conviction, had it oc- 
curred in New Mexico, required registration pursuant to 
SORNA, because the statute under which defendant was 
convicted in Colorado is not, on its face, equivalent to a 
SORNA offense, and the trial court's reliance on an un- 
signed and unfiled presentence report was not sufficient to 
determine actual conduct for purposes of an equivalency 
analysis under SORNA. The presentence report lacked 
proof of authenticity and reliability and therefore consti- 


tuted inadmissible evidence that the trial court erred in 


considering and determining defendant's actual conduct 
underlying his Colorado sexual assault conviction. State 
v. Winn, 2019-NMCA-011, 

A nolo contendere plea which is a conviction in a 
foreign jurisdiction is a conviction in New Mexico. 
— Where petitioner pled nolo contendere to engaging in a 
sex act with a child under eighteen years old in Florida; 
the Florida court required petitioner to serve thirty days 
imprisonment, two years of community control, five years 
of probation, pay restitution for mental counseling of the 
victim, have no unsupervised contact with children under 
eighteen years old, surrender the petitioner's teaching 
credentials and register as a sex offender in Florida; Flor- 
ida did not adjudicate petitioner's guilt; and Florida law 
defined a conviction of a sex offense for purposes of sex 
offender registration to be a determination of guilt as the 
result of a plea of nolo contendere regardless of whether 
adjudication is withheld, Florida's disposition of petition- 
er's case was a conviction for purposes of SORNA. Vives 
v. Verzino, 2009-NMCA-083, 146 N.M. 678, 213 P.3d 823. 

"Sex offender". — A court order granting defendant an 
early discharge from supervised probation and dismissing 
the charges against him did not, eradicate his convictions 
and his status as a sex offender under Subsection A(1). 
State v. Brothers, 2002-NMCA-110, 133 N.M. 36, 59 P.3d 
1268, cert. denied, 133 N.M. 30, 59 P.3d 1262. 

Application of multiple amendments of definition 

of "sex offense". — Where in 2012, defendant pled guilty 
to the charge of solicitation of a child by electronic com- 
munication device; in 2007, the legislature enacted two 
acts amending Sections 29-11A-3 and 29-11A-5 NMSA 
1978 which were signed on the same day by the governor; 
Laws 2007, ch. 68 created the new criminal offense of child 
solicitation by electronic communication device; Laws 
2007, ch. 69 created the new crime of aggravated criminal 
sexual penetration; in 2012, Section 12-1-8 NMSA 1978 
provided that if, in the same legislative session, the legis- 
lature enacted two or more acts amending the same sec- 
tion of the New Mexico Statutes Annotated, then the last 
act signed by the governor is presumed to be the law and 
shall be compiled into the NMSA; and Laws 2007, ch. 69 
was compiled into the NMSA, child solicitation by elec- 
tronic communication device was not a SORNA-covered 


‘crime in 2012 when defendant pled guilty and defendant 


was not subject to SORNA. ‘State v. Ho, 2014-NMCA-038, 
cert. granted, 2014-NMCERT-003. 


29-11A-4. Registration of sex offenders; information reéqitired; 
. verification; criminal penalty for noncompliance. 


A. A sex offender residing in this state shall register with the county sheriff for the county in 


which the sex offender resides. 


B. A sex offender who is a resident of New Mexico shall initially register with the county sher- 
iff no later than five business days after being released from the custody of the corrections de- 
partment, a municipal or county jail or a federal, military or tribal correctional facility. or deten- 
tion center or being placed on probation or parole. A sex offender who changes residence to New 


+c) 
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Mexico shall register with the county sheriff no later than five business days after arrival in this 
state. When a sex offender initially registers with the county sheriff, the sex offender shall PET 
the following registration information: 

(1) the sex offender's legal name and any other names or aliases that the sex offender i is 
using or has used; 

(2) the sex offender's date of birth; 

(8) the sex offender's social security number; 

(4) the sex offender's current physical and mailing address and the address of ayety, place 
where the sex offender habitually lives; 

(5) the sex offender's place of employment; 

(6) the sex offense for which the sex offender was convicted; 

(7) . the date and place of the sex offense conviction; 

(8) © the sex offender's names, email addresses and monikers and other self-identifiers used 
on social networking sites, to be used only for law enforcement purposes; 

(9) . the sex offender's landline and cellular telephone numbers and any other telephone 
numbers primarily used by the sex offender; 

(10) the sex offender's professional licenses; 

(11) the license plate or other identifier and the description of any vehicle owned or 
primarily operated by the sex offender, including aircraft and watercraft; 

(12) the name and address of any school or institution of higher education that the sex 
offender is attending; and 

(13) copies of the sex offender's passport and immigration documents. 

C. A sex offender who is a resident of another state but who is employed in New Mexico or at- 
tending public or private school or an institution of higher education in New Mexico shall register 
with the county sheriff for the county in which the sex offender is working or attending school or 
an institution of higher education. 

D. A sex offender who is a resident of another state but who is employed in New Mexico or at- 
tending public or private school or an institution of higher education in New Mexico shall register 
with the county sheriff no later than five business days after beginning work or school. When the 
sex offender registers with the county sheriff, the sex offender shall provide the following registra- 
tion information: 

(1) the sex offender's legal name and any other names or aliases that the sex offender is 
using or has used; 

(2) the sex offender's date of birth; 

(3) the sex offender's social security number; 

(4) the sex offender's current physical and mailing address in the sex offender's state of 
residence and, if applicable, the address of the sex offender's place of lodging in New Mexico while 
working or attending school or an institution of higher education; 

(5) the sex offender's place of employment or the name of the school the sex : offender i is 
attending; 

(6) the sex offense for which the sex offender was convicted; and 

(7) the date and place of the sex offense conviction. | 

E. When a sex offender registers with a county sheriff, the sheriff shall obtain: 

(1) a photograph of the sex offender and a complete set of the sex offender's fingerprints 
and a palm print; 

(2) a physical description, including a description of any tattoos, scars or other distin- 
guishing features on the sex offender's body that would assist in identifying the sex offender; and 

(3) a DNA sample for inclusion in the sex offender DNA identification system pursuant to 
the provisions of the DNA Identification Act [Chapter 29, Article 16 NMSA 1978]. 

F. When a sex offender who is registered changes any information required under this section, 
the sex offender shall send written notice of the change on a form approved by the department to 
the county sheriff no later than five business days after the change occurs. 

G. When a sex offender who is registered changes residence to a new county in New Mehen 
the sex offender shall register with the county sheriff of the new county no later than five business 
days after establishing the new residence. The sex offender shall also send written notice of the 
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change in residence to the county sheriff with whom the sex offender last registered no later than 
five business days after establishing the new residence. 

H. When. a sex offender who is registered or required to register is homeless or does not have 
an established residence, but lives in a shelter, halfway house or transitional living facility or stays 
in multiple locations in New Mexico, the sex offender shall register each address or temporary 
location with the county sheriff for each county in which the sex offender is living or temporarily 
located. The sex offender shall register no later than five business days after a change in living 
arrangements or temporary location. 

I. When a sex offender who is registered or required to register is employed, begins a vocation 
or is enrolled as a student at an institution of higher education in New Mexico, the sex offender 
shall disclose the sex offender's status as a sex offender in writing to the county sheriff for the 
county in which the institution of higher education is located, the law enforcement entity responsi- 
ble for the institution of higher education and the registrar for the institution of higher education 
no later than five business days after beginning employment, beginning a vocation or enrolling at 
the institution of higher education. The sex offender shall also send written notice of any change 
regarding employment, vocation or enrollment status at an institution of higher education to the 
county sheriff, the law enforcement entity and the registrar no later than five business days after 
the change in employment, vocation or enrollment status. 

J. Whena sex offender who is registered or required to register is employed or is enrolled as 
a student at a public or private school in New Mexico, the sex offender shall disclose the sex of- 
fender's status as a sex offender in writing to the county sheriff for the county in which the school 
is located and to the principal of the school no later than five business days after beginning em- 
ployment or enrolling at the school. The sex offender shall also send written notice of any change 
regarding employment or enrollment status at a school to the county sheriff and the principal no 
later than five business days after the change in employment or enrollment status. 

K. When a sex offender who is registered or required to register is employed, begins a vocation 
or volunteers services, regardless of whether the sex offender receives payment or other compen- 
sation, the sex offender shall disclose the sex offender's status as a sex offender in writing to the 
sex offender's employer, supervisor or person similarly situated. The written disclosure shall be 
made immediately upon beginning employment, vocation or volunteer service. 

L. Following initial registration pursuant to the provisions of this section: 

(1) a sex offender required to register pursuant to the provisions of Subsection D of Sec- 
tion 29-11A-5 NMSA 1978 shall verify registration information with the county sheriff as provided 
in Subsection N of this section not less than once in each ninety-day period following the date of 
the sex offender's initial registration for the remainder of the sex offender's natural life; 

(2) asex offender required to register pursuant to the provisions of Subsection E of Sec- 
tion 29-11A-5 NMSA 1978 shall verify registration information with the county sheriff as provided 
in Subsection N of this section once every six months for a period of ten years; and 

(3) an out-of-state registrant shall verify registration information with the county sheriff 
for whichever is the longer of: 

(a) the duration of time remaining in the registrant's divieting jurisdiction and at 
the same frequency as required in that state or territory, but no less than once every six months; or 

(b) the duration of time remaining that would be required for the equivalent offense 
in New Mexico. 

M. Notwithstanding the provisions of Paragraph (2) of Subsection L of this section, if a sex 
offender is convicted a second or subsequent time for a sex offense set forth in Subsection E of Sec- 
tion 29-11A-5 NMSA 1978, the sex offender shall verify registration information with the county 
sheriff as provided in Subsection N of this section not less than once in each ninety-day period 
following the date of the sex offender's initial registration for the remainder of the sex offender's 
natural life. 

N. At least fifteen days prior to the time a sex offender ‘is required to verify registration in- 
formation, the department shall send a verification form to the sex offender, by first class mail, 
containing the sex offender's current registration information and a notice of the date that the sex 
offender's next verification is due. The sex offender shall appear in person at a location designated 
by the department to verify the information contained on the form, to change the information as 
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necessary and to sign a statement under oath that the information is true and correct. The depart- 
ment may photograph the sex offender at that time if the sex offender's appearance is significantly 
different from the photograph already contained in the sex offender's file. Ifa sex offender does 
not receive a verification form before the time that the sex offender is required to verify registra- 
tion pursuant to Subsection Lof this section; the sex offender shall appear at a location designated 
by the department to verify registration information as required by this section. 

O. The department shall establish a secure system that will permit a sex offender to nn otitys the 
department electronically of any change in registration information. 

P.. A-sex offender who willfully or knowingly fails to comply with the rebieitation 0 or vefification 
requirements set forth in this section is guilty of a fourth degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. A sex offender who willfully or know- 
ingly fails to comply with the registration or verification requirements set forth in this section 
after a first or subsequent conviction for a violation pursuant to this section is guilty of a third 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
The willful failure to comply with any registration or verification requirement set forth in this sec- 
tion shall be deemed part of a’continuing transaction or occurrence. A conviction pursuant to this 
subsection shall not be considered:a felony for purposes of the imposition of sentencing enhance- 
ments pursuant to the provisions of Section 31-18-17 NMSA 1978. | 

Q. A sex offender who willfully or knowingly provides false information hares complying With 
the registration or verification requirements set forth in this section is guilty of a fourth degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA ‘1978. A sex 
offender who willfully or knowingly provides false information when complying with the registra- 
tion or verification requirements set forth in this'section after a first or subsequent conviction for a 
violation pursuant to this section is guilty of a third degree felony and shall be sentenced pursuant 
to the provisions of Section 31-18-15 NMSA 1978. The willful providing by a sex offender of false 
information with respect to the registration or verification requirements set forth in this section 
shall be deemed part of a continuing transaction or occurrence. A: conviction pursuant to this) sub- 
section shall not be considered a felony for purposes of the imposition of eae enhancements 
pursuant to the provisions of ie 9 31-18-17 NMSA\1978. ery ; 


History: Laws 1995, ch. 106, § 4; 1999, ch. 19, § 4; in the second sentence, after "no'later than"; deleted "ten" 


2000, ch. 8, § 2; 2005, ch. 279, § 2; 2018, ch, 152, § 2, and added "five business"; in Subsection J, in the first sen- 
The 2013 amendment, effective July 1, 2018, required tence, after "no later than", deleted "ten" and added "five 
sex offenders to register and update information within business" and after "five business days after", added "be- 
five, business days; in the title, after "required", added ginning employment or" and in the second sentence, after 
"verification"; in Subsection B, in the first sentence of the "any change regarding", added "employment:or", after "no 
introductory paragraph, after "New Mexico shall", added later than", deleted "ten" and added "five business", and 
"initially",in the second sentence, after "no later than", de- after "after the change in", deleted "his" and added "em- 
leted "ten" and added "five business", and inthe third sen- |,‘ ployment or"; in Paragraph (1) of Subsection L, after "Sec- 
tence, after "sex offender", added "initially"; in Paragraph tion 29- 11A-5 NMSA 1978 shall", deleted "renew his" and 
(4) of Subsection B, after "sex offender's current", added added "verify", after "verify registration", added "informa- 
"physical and mailing" and after "mailing address", added tion", after "county sheriff", added "as provided in Sub- 
"and the address of every place where the sex offender section N of this section", and after "registration for the", 
habitually lives"; added Paragraphs (8) through (18) .of deleted "entirety" and added "remainder"; in Paragraph 
Subsection B; in Subsection D, in the first sentence, after (2) of Subsection L, after "Section 29- 11A‘5 NMSA 1978 
"no later than", deleted "ten" and added "five business"; shall’, deleted “annually renew his" and added verify", af- 
in Paragraph (1) of Subsection HE; after "fingerprints", ter’ verify registration’ added "information", after "county 
added "and a palm print"; in Paragraph (2) of Subsection sheriff", deleted "prior to December 31 of each subsequent 
E, at the beginning of the sentence, added "a physical calendar year" and added "as provided in Subsection N 
description, including"; in Subsection F, after "registered of this section once every six months"; added Paragraph 
changes", deleted "his residence within the same county" (3): of Subsection L; in;Subsection M, after "sex offender 
and added "any information required under this section", shall", deleted "renew his".and added "verify", after "verify 
after "notice of the change" deleted "of address" and added _ registration", added "information", after "county sheriff", 
"on a form approve by the department", after "no later added "as provided in Subsection N of this section", and 
than", deleted "ten" and added."'five business", and after after "initial registration for the", deleted "entirety" and 
"five business days after", deleted "establishing his new added "remainder"; added Subsections N and. QO; in Sub- 
residence" and added "the change occurs"; in Subsection section P, in the first sentence, after "registration", added 
G, in the first sentence, after "no later than", deleted "ten" "or verification", in the second sentence, after "registra- 
and added "five business" and in the second sentence, after tion", added "or verification", and in the third sentence, 
"no later than", deleted "ten" and added "five business";in _ __ after' registration", added "or verification", and in Subsec- 
Subsection H, in the first sentence, after "required to reg- tion Q, in the first, ‘second and third sentences, ener reg- 


ister", added “is homeless or" and after "sex offender shall | istration", sini "or verification. 
register", added "each address or temporary location" and; . + ui 5 
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Applicability. — Laws 2013, ch. 152, § 5 provided that 
the provisions of the amendments to the Sex Offender 
Registration and Notification Act enacted by Laws 2013, 
ch. 152 are applicable to a person who, on or after July 1, 
2018, is found guilty of committing a sex offense. 

The 2005 amendment, effective July 1, 2005, provided 
in Subsection B that sex offender shall register after be- 
ing released from a municipal or county jail, or a federal, 
military or tribal correctional facility, or detention center 
and that a sex offender shall register within ten days after 
his arrival in New Mexico; provided in Subsection C that a 
non-resident sex offender whois attending a public or pri- 
vate school or an institution of higher education in New 
Mexico shall register in the county in which the school or 
institution of higher education is located; provided in Sub- 
section D that a sex offender who is attending a public or 
private school or an institution of higher education shall 
register within ten days after beginning school; provided 
in Subsection D(4) that a sex offender who is attending an 
institution of higher education must give his residence ad- 
dress and the address of ‘his place of lodging in New Mex- 
ico; added Subsection E(3) to provide that the sheriff shall 
obtain a sample of the sex offender's DNA for inclusion in 
the sex offender DNA identification system; adds Subsec- 
tion H to provide for the registration of a sex offender who 
does not have an established residence; added Subsection 
I to require a sex offender to disclose his status when he 
is employed, begins a vocation or is enrolled in an institu- 
tion of higher education or changes his employment, voca- 
tion or enrollment status; added Subsection J to require 
a sex offender to disclose his status if he is employed or 
enrolled as a student at a public or private school; added 
Subsection K to require a sex offender to disclose his sta- 
tus when he is employed, begins a vocation or volunteers 
his services; deleted the former provisions in Subsection L 
that'a sex offender annually renew his registration prior 
to December 31 of each subsequent calendar year for a pe- 
riod of twenty years; provided in Subsection L that a sex 
offender shall renew his registration not less than once in 
each ninety-day period for his natural life; added Subsec- 
tion M to provide that a sex offender who is convicted of 
a sex offense set forth in Section 29-11A-5E NMSA 1978, 
he shall renew his registration once in each ninety-day 
period ‘for his natural life; provided in Subsection N that 
if a sex offender knowingly fails to comply with the regis- 
tration requirement he is guilty of a fourth degree felony, 
that a sex offender who willfully or knowingly fails to 
comply with the registration requirements of this section 
after a first or subsequent conviction under this section 
is guilty of a third degree felony, that a willful failure to 
comply with the requirements of this section is a continu- 
ing transaction or occurrence, and that a conviction under 
Subsection N is not a felony for purposes of imposing sen- 
tencing enhancements; and provided in Subsection O that 
a sex offender who knowingly provides false information 
is guilty of a fourth degree felony, that a sex offender who 
willfully or knowingly provides: false information after a 
first or subsequent conviction under this section is guilty 
of a third degree felony, that the willful providing of false 
information is a continuing transaction or occurrence and 
that a conviction under Subsection N is not a felony for 
purposes of imposing sentencing enhancements. 

Applicability. — Laws 2005, ch. 279, §14, effective 
July 1, 2005, provided that Laws 2005, ch. 279, $$ 1 
through 13 apply to a person convicted of a sex offense 
on or after July 1, 2005 and a person convicted of a sex 
offense prior to July 1, 2005 and who, on July 1, 2005, was 
still incarcerated, on probation or on parole for commis- 
sion of that sex offense. 

The 2000 amendment, effective July 1, 2000, inserted 
"registration" near the end of the introductory paragraph 
in Subsection B and near the end of Subsection D; rewrote 
Subsection H, which formerly read "Following his initial 
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registration pursuant to the provisions of this section, a 
sex offender shall annually renew his registration with 
the county sheriff prior to December 31 of each subse- 
quent calendar year"; and substituted "fourth degree 
felony and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978" for "misdemeanor and 
shall be punished by imprisonment for a definite term less 
than one year or a fine of not more than one thousand dol- 
lars ($1,000) or both" in Subsections I and J. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section B substituted "ten days" for "thirty days" in the 
first sentence and "ten days" for "forty-five days" in the 
second sentence; substituted "he" for "the sex offender" in 
Paragraph B(1); added present Subsections C, D, and H; 
and redesignated former Subsections C through E, F, and 
G as Subsections E through G, I, and J, respectively. 


ANNOTATIONS 


Statutory elements of California and New Mexico 
offenses were not equivalent. — Defendant's convic- 
tion in California of the misdemeanor offense of annoying 
or molesting a child, which does not require touching or 
application of force, was not the equivalent of sexual con- 
tact of a minor, which requires touching or the application 
of force, was not a "sex offense" as that term is defined in 
the Sex Offender Registration and Notification Act, and 
did not require defendant to register as a sex offender in 
New Mexico. State v, Hall, 2011-NMCA-047, 149 N.M. 
546, 252 P.3d 770, cert. granted, 2011-NMCERT-005, 150 
N.M. 666, 265 P.3d 717. 

Assistance of counsel. — Defense counsel has an af- 
firmative duty to advise a defendant charged with a sex 
offense that a plea of guilty or no contest will almost cer- 
tainly subject the defendant to the registration require- 
ments of SORNA. Proper advice will also include a dis- 
cussion regarding what SORNA registration will mean, 
both in terms of the specific registration and notification 
provisions set forth in this article, as well as the likely so- 
cial consequences of being a registered sex offender. This 
is the minimum advice a defendant needs before decid- 
ing to waive his or her constitutional rights by entering 
into a plea agreement. Failure to so advise the defendant 
amounts to deficient performance under the Strickland 
test. State v. Edwards, 2007-NMCA-043, 141 N.M. 491, 
157 P.3d 56, cert. quashed, 142 N.M. 436, 166 P.3d 1090. 

Court cannot stay registration pending appeal. — 


Trial judges have neither the power nor the discretion to 
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stay the application of the SORNA pending the outcome 
of an appeal. State v. Myers, 2011-NMSC-028, 150 N.M. 
1, 256 P.3d 13, rev'g 2010-NMCA-007, 147 N.M. 574, 226 
P3d 673. — 

A trial court has discretion to stay Sex Offender 
Registration and Notification Act registration 
pending appeal. State v. Myers, 2010-NMCA-007, 147 
N.M, 574, 226 P.8d 673, rev'd, 2011-NMSC-028, 150 N.M. 
1, 256 P.3d 13. . 

Stay of registration pending appeal. — Where de- 
fendant was convicted of sexual exploitation of children 
by manufacturing child pornography; the diagnostic 
evaluation of defendant concluded that defendant is not 
a pedophile and that with treatment, defendant's risk of 
re-offending was low; defendant was required to inform 
the sheriff's department of defendant's current residence 
and work location and update the information with any 
changes; and the trial court released defendant pending 
appeal, the trial court did not abuse its discretion by stay- 
ing defendant's registration as a sex offender pending the 
outcome of the appeal. State v. Myers, 2010-NMCA-007, 
147 N.M. 574, 226 P.3d 673, rev'd, 2011-NMSC-028, 150 
N.M. 1, 256 P.3d 13. 

Not applicable to Native Americans. — The state 
does not have authority to require an Indian who was 
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convicted of a sex offense in a court other than a New 
Mexico state court, is an Indian living in Indian coun- 
try, and is not attending school or employed outside of 
Indian country, to comply with the requirements of Sex 
Offender Registration and Notification Act. State .v. 
Atcitty, 2009-NMCA-086, 146 N.M. 781, 215 P.3d_ 90, cert. 
quashed, 2010-NMCERT-010, 149.N.M. 64, 243 P.3d 1146. 

Insufficient evidence that defendant. willfully 
failed to register. — Where the defendant was released 
from probation on the defendant's convictions for sex of- 
fenses in 1998; the defendant registered in, 2003 after 
the defendant received a letter informing the defendant 
that the defendant was required to register; the defen- 
dant registered in 2004, but failed to register after 2004; 
the defendant's judgment and sentence for sex offenses, 
which was entered before the enactment of the Sex Of- 
fender Registration and Notification Act, did not mention 
any requirement that the defendant register as a sex of- 
fender; there was no evidence that when the defendant 
was released from probation, the defendant was informed 
of a duty to register as a sex offender; when the deputy 
sheriff validated the defendant's sex offender registry in- 
formation he did not inform the defendant that the de- 
fendant had a continuing duty to register annually; there 
was no evidence that when the defendant registered 
in 2003 and 2004, the defendant was informed that he 
had the duty to register annually, the evidence failed to 
show that the defendant willfully failed to comply with 
the annual registration requirements, State v. Billington, 
2009-NMCA-014, 145 N.M. 526, 201 P.8d 857, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 203 P.3d 870. 

The only issue raised by an appeal of a conviction 
for failure to register as a sex offender is whether 
the defendant's failure to register was willful. State v, 
Burke, 2008-NMSC-052, 144 N.M. 772, 192 P.3d 767, rev'g 
2007-NMCA-098, 142 N.M. 218, 164 P.3d 99. 

The sheriff has discretion to adopt reasonable 
time, place and manner restrictions on the pro- 
cess of registration of sex offenders. State v. Burke, 
2007-NMCA-093, 142 N.M. 218, 164 P.3d 99, rev'd, 
2008-NMSC-052, 144 N.M. 772, 192 P.3d 767. 

A protocol that restricted the time when sex of- 
fenders could register to the hours between 1:00 and 
4:00 on Wednesday afternoon was reasonable. State v. 
Burke, 2007-NMCA-093, 142 N.M. 218, 164 P.3d 99, rev'd, 
2008-NMSC-052, 144 NM. 772, 192 P.3d 767. 

No violation of due process. — Court's failure to ad- 
vise defendant, at the time of his plea, of sex offender reg- 
istration consequences under New Mexico's Sex Offender 
Registration and Notification Act did not violate due pro- 
cess of law. State v. Moore, 2004-NMCA-035, 185 N,M. 210, 
86 P.3d 635. 

Multiple convictions for failure to register vio- 
Where defendant was con- 
victed of third degree criminal sexual penetration, and 
was thereafter required to register as a sex offender pur- 
suant to the Sex Offender Registration and Notification 
Act, 29-11A-1 to -10 NMSA 1978, which required that he 
register every ninety days and also within ten days of 
changing his address, and where during a certain period 
of time defendant was evicted and required to move out of 
his home which resulted in defendant missing both statu- 
tory deadlines, defendant's multiple convictions for failure 
to register violated his right to be free from double jeop- 
ardy, because the legislature's use of "any" in Subsection 
P indicates that it contemplated that more than one viola- 
tion may occur within a given period of non-compliance 
before the offender next registers, and expressly stated 
that those violations are part of a continuing transaction 
or occurrence such that defendant may only be charged 
with one offense. State v. Cain, 2019-NMCA-059, cert. de- 
nied. 
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Act does not constitute punishment. — Although the 
notification and registration provisions under Sex Offender 
Registration and Notification Act are immediate and auto- 
matic, they do not constitute punishment for a crime. State 
v. Moore, 2004-NMCA-035, 1385 N.M. 210, 86 P.3d 635. 

Registration and notification consequences are 
collateral. — Sex offender registration law consequences 
are collateral consequences of a plea and therefore not 


consequences that require a court, under the due process 
clause, to advise a defendant of the consequences of regis- 


tration under Sex Offender Registration and Notification 
Act, State v. eh 2004-NMCA-035, 185 N.M. 210, 86 
P.3d 635. 

Role of court. — The court does not impose Sex Of- 
fender Registration and Notification Act provisions or 
have discretion to. modify them in accepting a plea. State 
v. Moore, 2004-NMCA-035,.135 N.M. 210, 86 P.3d 635, 

Where defendant was charged with crimes that require, 
on conviction, registration under SORNA and where de- 
fendant pleaded no contest to crimes that do not require 
registration, district court did not. have the authority 
to include, as a condition,of defendant's probation, that 
defendant provide the sheriff information required un- 
der SORNA and to give the sheriff the discretion to pro- 


cess the information under SORNA. | State.v,. Williams, 


2006-NMCA-092,.140 N.M.,194, 141 P.3d 538. 


Effect of vacated conviction. — Where petitioner sas 


sitioned petitioner's truck across the roadway to block the 
path of the victim's car, entered the victim's car and raped 
the victim; petitioner was. convicted of first-degree kid- 
napping and second-degree criminal sexual penetration; 
petitioner was required to register as a sex offender; the 
court of appeals vacated the rape conviction because pe- 
titioner's conviction for both first-degree kidnapping and 
rape would result in double punishment for the same con- 
duct in violation of the double jeopardy clause; petitioner 
argued that petitioner was no.longer required to register 
as a sex offender; the jury found petitioner guilty of both 


first-degree kidnapping and rape based on the same con-., 


duct; and the elements:of first-degree kidnapping were 
supported, by the elements of the rape conviction, peti- 
tioner was required to register asa sex offender.. Montoya 
v. Driggers, 2014-NMSC-009. fey , 

Effect of dismissed charges. — When a deferred 
sentence expires and charges are dismissed, a convic- 
tion is not eradicated under the Sex Offender Registra- 


tion.and Notification Act, Chapter 29, Article 11A NMSA — 


1978; therefore, the defendant is still subject, to the reg- 
istration requirements of this section. State v. Brothers, 
2002-NMCA-110, 133 N.M. 36, 59.P.3d 1268, cert. denied, 
133 N.M. 30, 59 P.3d 1262, 4 

Effect of conditional discharge. — A.person granted 
a conditional discharge under Section 31-20-13 NMSA 
1978 is not required to register as a sex offender under 
this section. State v. Herbstman, 1999-NMCA-014, 126 
N.M. 683, 974 P.2d 177. 

Effect of release from incarceration. — A regis- 
tered sex offender is required to renew the offender's 


registration upon release from custody of the corrections, 


department on unrelated charges if the offender returns 
to the offender's previous registered residence, State v: 
Parrish, 2013-NMCA-066, .304 P.3d 730, cert. denied, 
2013-NMCERT-004. 
Where defendant was a convicted sex offender and was 
properly registered; defendant was subsequently incarcer- 
ated in a department of corrections facility on an unre- 
lated matter; on the day of defendant's release from the 
facility, defendant was given a copy of the department's 
notice to register form, which defendant'signed and which 
stated that a convicted sex offender was required to.reg- 
ister after being released from custody; and defendant 
returned to defendant's registered residence, defendant 
was required to.register upon release from custody. State 
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v. Parrish, 2013-NMCA-066, 304 P.3d 730, cert. denied, 
2013-NMCERT-004. 


29-11A-4.1. Procedures when a sex offender moves from New Mexico to 
another state. 


A. Ifa sex offender intends to move from New Mexico to another state, no later than thirty 
days prior to moving to the other state, he shall: 

(1) notify the county sheriff of the county he resides in that he is moving to the other 
state;and 

(2) provide the county sheriff with a written notice that identifies the state to which the 
sex offender is moving. 

B. “Within five days of receiving a sex offender's written notice of intent to move to another 
state, the county sheriff shall transmit that information to the department of public safety. Within 
five days of receiving that information from a county sheriff, the department shall contact the 
state agency responsible for registering sex offenders in the state to which the sex offender is mov- 
ing.: The department shall provide that state agency with registration information regarding the 
sex offender. The department shall also obtain information regarding registration requirements 
for sex offenders in the state to which the sex offender is moving. The department shall provide 
the sex offender with written notification of the registration requirements in the state to which the 
sex offender is moving. 

C. A sex offender who willfully fails to comply with the requirements set forth in this section 
is guilty of a fourth degree felony and shall be sentenced pursuant to the Saat of Section 31- 
18-15 NMSA 1978. 


History: Laws 2000, ch. 8, § 6; 2005, ch. 279, § 38. 

The 2005 amendment, effective July 1, 2005; deleted 
the former provision in Subsection C that the crime is a 
misdemeanor punishable by imprisonment for a definite 
term of not less that one year or a fine of not more that 


Applicability. — Laws 2005, ch. 279, §14, effective 
July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 
through 13 apply to a person convicted of a sex offense 
on or after July 1, 2005 and-a person convicted of a sex 
offense prior to July 1, 2005 and who, on July 1, 2005, was 


$1,000, or both; and provided in Subsection C that.the 
crime is a fourth degree felony punishable as provided in 
Section 31-18-15 NMSA 1978. 


still incarcerated, on probation or on parole for commis- 
sion of that sex offense. 


29-11A-5. Local registry; central registry; administration by 
department of public safety; participation in the national 
osex offender registry; rules. 


A, .Acounty sheriff shall maintain a local registry of sex offenders in the sheriff's jurisdiction re- 
quired to register pursuant to the provisions of the Sex Offender Registration and Notification Act. 

B. .The county sheriff shall forward: 

(1) registration information obtained from sex offenders to the dendrtpipat of public safety. 
The initial registration information and any new registration information subsequently obtained 
from a sex offender shall be forwarded by the county sheriff no later than ten working days after 
the information is obtained from a sex offender. If the department of public safety receives informa- 
tion regarding a sex offender from a governmental entity other than a county sheriff, the depart- 
ment shall send that information to the sheriff for the county in which the sex offender resides; and 

(2) samples of DNA obtained from sex offenders to the administrative center for the sex of- 
fender DNA identification system pursuant to the provisions of the DNA Identification Act [Chap- 
ter 29, Article 16. NMSA 1978]. 

C.. The department of public safety shall maintain a central eek ibtity of sex offenders required 
to register pursuant to the provisions of the Sex Offender Registration and Notification Act. The 
department shall, participate in the national sex offender registry administered by the United 
States department of justice. The department shall send conviction information and fingerprints 
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for all sex offenders registered in New Mexico to the national sex offender registry administered 
by the United States department of justice and to the federal bureau.of investigation. 

D. The department of public safety shall retain registration information regarding a sex of- 
fender convicted for any of the following sex pRPenses for the. entirety of the sex offender's natural 
life: 

(1) aggravated criminal sexual penetration or criminal sexual penetration in the first, sec- 
ond or third degree, as provided in Section 30-9-11 NMSA 1978; 

(2) criminal sexual contact of a minor in the second, third or fourth degree, as provided i in 
Section 30-9-13 NMSA 1978; 

(3) sexual exploitation of children, as provided in Section 30-6A-3 NMSA 1978; 

(4) kidnapping, as provided in Section 30-4-1 NMSA 1978, when the victim is Jo ma 
eighteen years of age and the offender is not a parent of the victim; 

(5). criminal sexual contact in the fourth degree, as provided in Section 30-9-12 NMSA 
1978; or 

(6) attempt to commit any of the sex offenses set forth in Paragraphs (1) through (5) of this 
subsection, as provided in Section 30-28-1 NMSA 1978. 

E.. The department of public safety shall retain registration information regarding a sex of: 
fender-convicted for the following offenses for a period of ten years following the sex offender's 
conviction, release from prison or release from probation or parole, whichever occurs later: 

(1) . criminal sexual penetration in the fourth degree, as provided in Section 30-9-11 NMSA 
1978; 

(2) . sexual exploitation of children by prostitution, as pinttigier in Beets bin 30-6A-4 N MSA 
1978; 

(3) false imprisonment, as provided in Section 30-4-3 NMSA 1978, when the victim is less 
than eighteen years of age and the offender is not a parent of the victim; 

(4) aggravated indecent exposure, as provided in Section 30-9-14.3 NMSA 1978; 

(5) enticement of child, as provided in Section 30-9-1 NMSA 1978; 

(6) incest, as provided in Section 30-10-3 NMSA 1978, when the victim is less than eigh- 
teen years of age; 

(7) solicitation to commit criminal sexual contact of a minor in the second, third or fourth 
degree, as provided in Sections 30-9-13 and 30-28-3 NMSA 1978; 

(8) child solicitation by electronic communication device, as sen HaeN in Section 30-37-3.2 
NMSA 1978; or 

(9) attempt to commit any of the sex offenses set forth in Paragraphs (1) through (6) of this 
subsection, as provided in Section 30-28-1 NMSA 1978. 

F. Notwithstanding the provisions of Subsection E of this section, if a sex offender is convicted 
a second or subsequent time for a sex offense set forth in that subsection, the department of pub- 
lic safety shall retain information regarding the sex offender for the entirety of the sex offender's 
natural life. 

G. The department of public safety shall adopt rules necessary 46 carry out the provisions of 
the Sex Offender Registration and Notification Act. Rules necessary for the collection of DNA 
samples and the administration and operation of the sex offender DNA identification system shall 
be adopted by the DNA identification system oversight committee pursuant to the pape ss: of 
the DNA Identification Act. 


History: Laws 1995, ch. 106, § 5; 1999, ch. 19, § 5; Laws 2007, ch. 69, § 6, effective July 1, 2007, required 


2000, ch. 8, § 3; 2003 (1st S.S.), ch. 1, § 11; 2005, ch. 279, the department of public safety to retain registration 
§ 4; 2007, ch. 68, § 2; 2007, ch. 69, § 6. information regarding a sex offender convicted of aggra- 
2007 Multiple Amendments. — Laws 2007, ch. 68, § 2 vated criminal sexual penetration. 

and Laws 2007, ch. 69, § 6 enacted different amendments Laws 2007, ch. 68, § 2, effective July 1, 2007, required 
to this section that can be reconciled. Pursuant to 12-1-8 the department of public safety to retain registration in- 
NMSA 1978, Laws 2007, ch. 69, § 6, as the last act signed formation regarding sex offenders convicted of child solici- 
by the governor, is set out above and incorporates both tation by electronic communication device. 

amendments, The amendments enacted by Laws 2007, ch. The 2005 amendment, effective July 1, 2005, added 
68, § 2 and Laws 2007, ch. 69, § 6 are described below. To . Subsection B(2) to provide that the sheriff shall forward 
view the session laws in their entirety, see the 2007 ses- samples of DNA obtained from sex offenders to the ad- 
sion laws on NMOneSource.com. ministrative center for the sex offender DNA identifica- 


tion system; deleted the former provision in Subsection D 
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that the department shall retain registration information sentence and added the last sentence in Subsection B; 
for a period of twenty years after a sex offender's con- added the last sentence in Subsection C, added a new Sub- 
viction, release from prison or release from probation or section D(4) and redesignated former Subsection D(4) as 
parole, whichever is later; provided in Subsection D that present Subsection D(5); added a new Subsection E(5) and 
the department shall retain registration information for redesignated former Subsections E(5) and E(6) as present 
the natural life of a sex offender; added. criminal sexual Subsections E(6) and K(7). 

penetration in the third degree in Subsection D(1); added ~The 1999 amendment, effective July 1, 1999, in the 
criminal sexual contact of a minor in the fourth degree section heading substituted "participation in the national 
in Subsection D(2); added criminal sexual contract in sex offender registry" for "exchange of registration infor- 
the fourth degree, as provided in Section 30-9-12 NMSA ~ mation with other states" and deleted "and regulations" 
1978 in Subsection D(5); deleted the former reference to following "rules"; inserted "and Notification" in Subsec- 
criminal sexual contact in the fourth degree as provided tions A, C and F; substituted the language following "The 
in Section 30-9-12 NMSA 1978 in Subsection E(2);deleted . department" through the end for "may enter into inter- 
the former reference to criminal sexual contact of a mi- state compact agreements providing for the exchange of 
nor in the fourth degree as provided in Section 30-9-13 information regarding sex offenders, provided that the 
NMSA 1978 in Subsection K(3); added the reference to other state does not permit dissemination of information 
aggravated indecent exposure in Subsection E(4); added regarding sex offenders to any persons or entities other 
enticement of child in Subsection E(5); added incest when _ than law enforcement agencies" in the last sentence of 
the victim is less than eighteen years of age in Subsec- Subsection C; added Paragraphs D(4), E(5) and E(6); and 
tion E(6); added Subsection F to provide that if a sex of- deleted "and regulations" following "rules" in Subsection F. 
fender is convicted a second or subsequent time for a sex 

offence set forth in Subsection E, the department shall ANNOTATIONS 


retain information regarding that sex offender for the 
sex offender's natural life; and provided in Subsection G 
that the DNA identification system oversight committee 
shall adopt. rules for the collection of DNA samples and 


Application of multiple amendments of definition 
of "sex offense". — Where in 2012, defendant pled guilty 
to the charge of solicitation of a child by electronic com- 
munication device; in 2007, the legislature enacted two 


the administration and operation of the sex offender DNA "acts amending Sections 29-11A-3 and 29-11A-5 NMSA 
identification system. ~/ 1978 which Were siened ’ 
; “on : gned on the same day by the governor; 
Applicability. — Laws 2005, ch. 279, §14, effectiv Laws 2007, ch. 68 created the new criminal offense of child 


July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 solicitationby electronic communication device; Laws 
through 13 apply to a person convicted of a sex offense 2007, ch. 69 created the new crime of aggravated crimi- 
on or after July 1, 2005 and a person convicted of a sex nal sexual penetration; in 2012, Section 12-1-8 NMSA 
offense prior to July 1, 2005 and who, on July 1, 2005, was 1978provided that if, in the same legislative session, the 
still incarcerated, on probation or on parole for commis- legislature enacted two or more acts amending the same 
sion of that sex offense. ' section of the New Mexico Statutes Annotated, then the 

The 2008 (1st 8.8.) amendment, effective February 3, last act signed by the governor is presumed to be the law 
2004, deleted "county" preceding "sheriff near the end of and shall be compiled into the NMSA; and Laws 2007, ch. 
the last sentence of Subsection B, inserted "second or’ in __ 9 was compiled into the NMSA, child solicitation by elec- 
Paragraph (2) and deleted "Subsection A, B or C of" pre- tronic communication device was not a SORNA-covered 


ceding "Section" in Paragraph (3) of Subsection D, and in- crime in 2012 when defendant pled guilty and defendant 
serted "second" in Paragraph (6) of Subsection E. was not subject to SORNA. State v. Ho, 2014-NMCA-038, 
The 2000 amendment, effective July 1, 2000, inserted cert. granted, 2014-NMCERT-003. 


"initial" and "and any new registration information sub- 
sequently obtained from a sex offender" in the second 


_ 


29-11A-5.1. Public access to information regarding certain registered 
sex offenders; active community notification; internet web 
site. 


A. If a sex offender is convicted of one of the following sex offenses, the county sheriff shall 
forward registration information obtained from the sex offender to the district attorney for the 
judicial district in which the sex offender resides and, if the sex offender is a resident of a mu- 
nicipality, the chief law enforcement officer for the municipality in which the sex offender resides: 

(1) aggravated criminal sexual penetration or criminal sexual penetration in the first, sec- 
ond or third degree, as provided in Section 30-9-11 NMSA 1978; 

(2) criminal sexual contact of a minor in the second, third or fourth degree, as provided in 
Section 30-9-13 NMSA 1978; 

~ (8) sexual exploitation of children, as provided in Section 30-6A-3 NMSA 1978; 

(4) sexual exploitation of children by prostitution, as provided in Section 30-6A-4 NMSA 
1978; or. 

(5) attempt to commit any of the sex offenses set forth in Paragraphs (1) through (4) of this 
subsection, as provided in Section 30-28-1 NMSA 1978. 

B, A person who wants to obtain registration information regarding sex offenders described in 
Subsection A of this section may request that information from the: 

(1) sheriff for the county in which the sex offenders reside; 
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29-11A-5.1 LAW ENFORCEMENT 29-11A-5.1 


(2) ° chief law enforcement officer for the municipality in which the sex offenders reside; 
(3) district attorney for the judicial district in which the sex offenders reside; or _ 
(4). secretary of public safety. — | 

C. Upon receiving a request for registration information regarding sex x offenders describes in 
Subsection A of this section, the county shériff, chief municipal law enforcement officer, district 
attorney or secretary of public safety shall provide that registration information, with the excep- 
tion of a sex offender's social security number and DNA information, within a reasonable period of 
time, and no later than seven days after receiving the request. 

D. Within seven days of receiving registration information from a sex offender deseribad in 
Subsection A of this section, the county sheriff shall contact every licensed daycare center, elemen- 
tary school, middle school and high school within a one-mile radius of the sex offender's residence 
and provide them with the sex. offender's registration information, with the exception of the sex 
offender's social security number and DNA information. 

E. The department shall establish and manage an internet web site that provides the public 
with registration information regarding sex offenders described in Subsection A of this section, 
except that the department shall not provide registration information on’the internet web site 
regarding a sex offender who was less than eighteen years of age when the sex offender committed 
the sex offense for which the sex offender was convicted as a youthful offender, as provided in Sec- 
tion 32A-2-3 NMSA 1978,-unless at the time of sentencing, the court made a finding that the sex 
offender is not amenable to treatment and is a danger to the community. The registration infor- 
mation provided to the public pursuant to. this subsection shall not include a sex offender's social 
security number or DNA information or the identity of a sex offender's place ‘of employment, un- 
less the sex offender's employment requires the sex offender to have direct contact with children. 
The internet web site shall provide only the following registration information: 

(1) the sex offender's legal name and any other names or aliases that the sex offender i is 
using or has used; . 

(2) the sex offender's current address and the address of every place where the sex of- 
fender habitually lives; 

(3) if the sex offender's employment involves direct contact with children, the sex offend- 
er's place of employment; 

(4). the sex offenses for which the sex offender has been convicted; 

(5) a photograph of the'sex offender; 

(6) the sex offender's date of birth; 

(7) a physical description, including a description of any tattoos, scars or other distin- 
guishing features on the sex offender's body that would assist in identifying the sex offender; and 

(8) a link that will pinpoint the location of the sex vacate s ited of nage at if the sex 
offender has direct contact with children. 


LOts 


History: Laws 1999, ch. 19, § 8; 2000, ch. 8, § 4; 2008 The 2005 amendment, effective July 1, 2005, adds 
(1st S.S,), ch. 1, § 12; 2005, ch. 279, § 5; 2007, ch. 69, § 7; criminal sexual penetration in the third degree in Subsec- 
2018, ch. 152, § 3. tion A(1); provides in Subsection C that DNA information 

The 2013 amendment, effective July 1, 2013, pro- shall not be disclosed to a person requesting registration 
vided for the availability of information on the sex of: information; provides in Subsection D that DNA informa- 
fender internet web site; in Subsection H, in the intro- tion shall not be disclosed to daycare centers or schools; 
ductory paragraph, in the second sentence, after "DNA provides in Subsection E that the department shall estab- 
information or", added "the identity", added the third in- lish a web site and that the department shall not provide 
troductory sentence; and added Paragraphs (1) through ‘information on the web site regarding a sex offender who 
(8) of Subsection HE, |. was less than eighteen years of age when he committed 

Applicability. — Laws 2018, ch. 152, § 5 provided the sex offense unless the sentencing court found that the 
that the provisions of the amendments to the Sex Of- sex offender is not amenable to treatment and is a danger 
fender Registration: and Notification Act enacted by to the community or regarding DNA information, 

Laws 2013, ch. 152 are applicable to a person who, on The 2008 (1st S.S.) amendment, effective February 3, 
or after July 1, 2013, is found guilty of committing a sex 2004, deleted “Subsection A, B or C of” preceding “Section” 
offense. in Paragraph (3) of Subsection A and “county” preceding 

The 2007 amendment, effective July 1, 2007, amended “sheriff” in Paragraph (1) of Subsection B. 

Subsection A to add a request that the sheriff forward reg- _ The 2000 amendment, effective July 1, 2000, inserted 
istration information regarding a sex offender convicted "active community notification; internet web site" in the 
of aggravated criminal sexual penetration to district at- ‘section heading, rewrote Subsection C, which formerly 
torneys and municipalities, read "All requests for registration information regarding 


a sex offender, described in Subsection A of this section 
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29-11A-6 SEX OFFENDER REGISTRATION AND NOTIFICATION 29-11A-7 
are subject to the provisions of the Inspection of Public convicted of a sex offense on or after July 1, 2005 and a 
Records Act", and added Subsections D and E. person convicted of a sex offense prior to July 1, 2005 and 
Applicability. — Laws 1999, ch. 19, § 11 makes the ~~ who, on July 1, 2005, was still incarcerated, on probation 
provisions §§ 1 to 9 of the act applicable to persons con- or on parole for commission of that sex offense. 


victed of a sex offense committed on or after July 1, 1999. 
As to persons convicted of a sex offense committed prior ANNOTATIONS 

to July 1, 1999, the laws with respect to registration re- Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
quirements for sex offenders in effect at the time the sex ity, construction, and application of state statutes autho- 


offense was committed shall apply. va ; tificati f rel f ict 
Laws 2005, ch. 279, §14, effective July 1, 2005, provided fan Haha passer tears Siaiacal at cooicamans ties 


that Laws 2005, ch. 279, §§ 1 through 13 apply to a person 


29-11A-6. Repealed. 


Repeals, — Laws 1999, ch. 19, § 9 repealed 29-11A-6 regarding sex offenders, For provisions of former section, 
NMSA 1978, as enacted by Laws 1995, ch. 106, § 6, re- see the 1998 NMSA 1978 on NMOneSource.com. For pres- 
lating to restrictions on the dissemination of information ent comparable provisions, see 29-11A-5.1 NMSA 1978. 


29-11A-7. Notice to sex offenders of duty to register. 


A. Acourt shall provide a sex offender convicted in that court with written notice of his duty 
to register pursuant to the provisions of the Sex Offender Registration and Notification Act. The 
written notice shall be included in judgment and sentence forms provided to the sex offender. The 
written notice shall inform the sex offender that he is required to: 

(1) register with the county sheriff for the county in which the sex offender will reside or, 
if the sex offender will not have an established residence, with the county sheriff for each county 
in which the sex offender will live or be temporarily located pursuant to the provisions of the Sex 
Offender Registration and Notification Act; 

(2) report subsequent changes of address pursuant to the provisions of the Sex Offender 
Registration and Notification Act; 

(3) notify the county sheriff of the county he resides in if the sex offender intends to move 
to another state and that the sex offender is required to register in the other state pursuant to the 
provisions of the Sex Offender Registration and Notification Act; 

(4) disclose his status as a sex offender in writing when he begins employment, begins a 
vocation or enrolls as a student at an institution of higher education in New Mexico to the county 
sheriff for the county in which the institution of higher education is located and to the law enforce- 
ment entity and registrar for the institution of higher education pursuant to the provisions of the 
Sex Offender Registration and Notification Act; 

(5) provide written notice of any change regarding his employment, vocation or enroll- 
ment status at an institution of higher education to the county sheriff, the law enforcement 
entity and the registrar pursuant to the provisions of the Sex Offender Registration and Notifi- 
cation Act; 

(6) disclose his status as a sex offender in writing when he enrolls as a student at a private 
or public school in New Mexico, to the county sheriff for the county in which the school is located 
and to the principal of the school pursuant to the provisions of the Sex Offender Registration and 
Notification Act; 

(7) provide written notice of any change regarding his enrollment status at a public or 
private school in New Mexico to the county sheriff and the principal of the school pursuant to the 
provisions of the Sex Offender Registration and Notification Act; 

(8) disclose his status as a sex offender in writing to his employer, supervisor or other per- 
son similarly situated, when he begins employment, begins a vocation or volunteers his services, 
regardless of whether the sex offender receives payment or other compensation, pursuant to the 
provisions of the Sex Offender Registration and Notification Act; and 

(9) read and sign a form that indicates that the sex offender has received the written no- 
tice and that a responsible court official, designated by the chief judge for that judicial district, has 
explained the written notice to the sex offender. 


771 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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B. The corrections department, a municipal or county jail or a detention center at the time of 
release of a sex offender in its custody, shall provide a written notice to the sex offender of his duty 
to register, pursuant to the provisions of the Sex Offender Registration and Notification Act. The 
written notice shall inform the sex offender that he is required to: 

(1) register with the county sheriff for the county in which the sex offender will ery or, 
if the sex offender will not have an established residence, with the county sheriff for each county 
in which the sex offender will live or be temporarily located pursuant to the provisions of the Sex 
Offender Registration and Notification Act; 

(2) report subsequent changes of address pursuant to the provisions of the Sex Offender 
Registration and Notification Act; 

(3) notify the county sheriff of the county he resides in if the sex offender intends to move 
to another state and that the sex offender is required to register in the other state pursuant to the 
provisions of the Sex Offender Registration and Notification Act; 

(4) disclose his status as a sex offender in writing when he begins employment, begins a 
vocation or enrolls as a student at an institution of higher education in New Mexico to the county 
sheriff for the county in which the institution of higher education is located and to the law enforce- 
ment entity and registrar for the institution of higher education pursuant to the provisions of the 
Sex Offender Registration and Notification Act; 

(5) provide written notice of any change regarding his employment, vocation or enrollment 
status at an institution of higher education to the county sheriff, the law enforcement entity and 
the registrar pursuant to the provisions of the Sex Offender Registration and Notification Act; 

(6) disclose his status as a sex offender in writing when he enrolls as a student at a private 
or. public school in New Mexico, to the county sheriff for the county in which the school is located 
and to the principal of the school pursuant to the provisions of the Sex Offender Registration and 
Notification Act; . 

(7) provide written notice of any change regarding his enrollment status.at a public or 
private school in New Mexico to the county sheriff and the principal of the school pursuant to the 
provisions of the Sex Offender Registration and Notification Act; 

(8) disclose his status as a sex offender in writing to his employer, supervisor or other per- 
son similarly situated, when he begins employment, begins a vocation or volunteers his services, 
regardless of whether the sex offender receives payment or other compensation, pursuant to the 
provisions of the Sex Offender Registration and Notification Act; and 

(9) read and sign a form that indicates that the sex offender has received the written no- 
tice and that a responsible corrections department official, designated by the secretary of correc- 
tions, or a responsible municipal or county jail official or detention center official has explained the 
written notice to the sex offender. 

C.. A court, the corrections department, a municipal or county jail or a detention center shall 
also provide written notification regarding a sex offender's release to the sheriff of the county. in 
which the sex offender is released and to the department of public safety. 

D. The department of public safety, at the time it is notified by officials from another state that 
a sex offender will be establishing residence in New Mexico, shall provide written notice to the sex 
offender of his duty to register pursuant to the provisions of the Sex Offender Registration and 
Notification Act. 


History: Laws 1995, ch. 106, § 7; 1999, ch. 19, § 6; his enrollment at a public or private school; disclose his 
2000, ch. 8, § 5; 2005, ch. 279, § 6. status as a sex offender when he begins employment, a 
The 2005 amendment, effective July 1, 2005, provided vocation or volunteers his services; provided in Subsection 
in Subsection A(1) that the notice shall inform the sex of- B that a municipal or county jail or detention center at 


fender that if he does not have an established address, the time of release of a sex offender shall provide notice 
he shall register with the sheriff of each county in which to the sex offender of this duty to register; provided in 
he will-live or be temporarily located; added Subsections Subsection B(1) that the notice shall inform the sex of- 
A(4) through (8) to provide that the notice shall inform fender that if he will not have an established residence, he 
the sex offender that he is required to disclose his status must register with the sheriff of each county in which he 
when he begins employment or a vocation or enrolls in will live or be temporarily located; added Subsections B(4) 


an institution of higher education, provide notice of any through (8) to provide that the notice shall inform the sex 

changes in his employment, vocation or enrollment status, offender that he is required to disclose his status when he 

disclose his status as a sex offender when he enrolls at a- begins employment or a vocation or enrolls in an institu- 

private or public school; provide notice of any changes in tion of higher education, provide notice of any changes in 
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his employment, vocation or enrollment status, disclose 
his status as a sex offender when he enrolls at a private or 
public school; provide notice of any changes in his enroll- 
ment at a public or private school; disclose his status as 
a sex offender when he begins employment, a vocation or 
volunteers his services; provided in Subsection B(9) that 
the sex offender shall sign a form that he has received the 
notice and that a responsible municipal or county jail of- 
ficial or detention center official has explained the notice 
to him; and provided in Subsection C that a municipal or 
county jail or a detention center shall provide notification 
to the sheriff of the county in which. the sex offender is 
released and to the department. 

Applicability. — Laws 2005, ch. 279, $14, effective 
July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 
through 13 apply to a person convicted of a sex offense 
on or after July 1, 2005 and a person convicted of a sex 
offense prior to July 1, 2005 and who, on July 1, 2005, was 
still incarcerated, on probation or on parole for commis- 
sion of that sex offense. 

The 2000 amendment, effective July 1, 2000, rewrote 
Subsections A and B, adding Paragraphs (1) to (4); desig- 
nated the former last sentence in Subsection B as pres- 
ent Subsection C and redesignated former Subsection C 
as present Subsection D, in present Subsection C, added 
"and to the department of public safety" at the end; and, 
in Subsection D, substituted "notice" for "notification". 

Applicability. — Laws 2000, ch. 8, § 9 made the provi- 
sions of this 2000 version of the Sex Offender Registration 
and Notification Act applicable to persons convicted of a 
sex offense on or after July 1, 1995 and to persons con- 
victed of a sex offense prior to July 1, 1995 and who, on 
July 1, 1995, were incarcerated, on probation or on parole, 

The 1999 amendment, effective July 1, 1999, inserted 
“and Notification" in Subsections A, B, and C, and substi- 
tuted "convicted" for "adjudicated guilty" in Subsection A. 


ANNOTATIONS 


Conditional discharge. — Notice requiring defen- 
dant to register as a sex offender pursuant to this section 
did not need to be placed in a conditional discharge order. 


29-11A-8. Immunity. 


SEX OFFENDER REGISTRATION AND NOTIFICATION 


29-11A-9 


State v. Herbstman, 1999-NMCA-014, 126 N.M. 683, 974 
P.2d 177. 

Jurisdiction of district court. — Under its broad 
grant of jurisdiction and under the Sex Offender Registra- 
tion and Notification Act, Chapter 29, Article 11A NMSA 
1978, a district court has jurisdiction to determine whether 
a defendant is a sex offender and to give the defendant 
written notice of the registration requirements under this 
section; however, the court is not authorized to order de- 
fendant to comply with the registration requirement, that 
is a statutorily mandated duty under Section 29-11A-4 
NMSA 1978. State v. Brothers, 2002-NMCA-110, 133 N.M. 
36, 59 P.8d 1268, cert. denied, 183 N.M. 30, 59 P.3d 1262. 

Failure to advise a defendant of collateral sex of- 
fender registration requirements is per se deficient 
performance. — A defense attorney's failure to advise 
a defendant entering into a plea which requires Sex Of- 
fender Registration and Notification Act registration of 
that consequence is per se deficient performance under 
the first prong of the Strickland test. State v. Trammell, 


 2016-NMSC-030, rev 'g 2014-NMCA-107, 336 P.3d 977. 


Where defendant, who stole a truck, unaware that there 
was a twelve-year-old boy in the back seat, pleaded guilty to 
false imprisonment of a minor, which at the time was a sex 
offense requiring registration under the Sex Offender Reg- 
istration and Notification Act (SORNA), and where, prior to 
defendant's plea, defense counsel failed to advise defendant 
of the SORNA registration consequences of his guilty plea, 
defendant's attorney's performance was per se deficient, be- 
cause the failure to advise a defendant of collateral SORNA 
registration requirements has been a well-established 
prerequisite to the effective assistance of counsel when ar- 
ranging a plea agreement, but defendant's claim of ineffec- 
tive assistance of counsel failed, because defendant failed 
to establish a reasonable probability that, but for defense 
counsel's unprofessional errors, he would not have pleaded 
guilty and instead gone to trial, based on defendant's testi- 
mony that had he been advised that he was pleading to a 
sex offense, he would have tried to negotiate a different plea 
agreement, the fact that defendant received some benefits 
by accepting the plea, and that the state had a strong case 
against defendant. State v. Trammell, 2016-NMSC-030, 
rev'g 2014-NMCA-107, 336 P.3d 977. 


Nothing in the Sex Offender Registration and Notification Act creates a cause of action on behalf 
of a person against a public employer, public employee or public agency responsible for enforce- 
ment of the provisions of that act, so long as the public employer, public employee or public agency 


complies with the provisions of that act. 


History: Laws 1995, ch. 106, § 8; 1999, ch. 19, § 7. 
The 1999 amendment, effective Aply. 1, 1999, Snaerted 
"and Notification”. 


Seeerabilite, — Laws 1995, ch. 106, § 9, provided 
for the severability of the act if any part or application 
thereof is held invalid. 


29-11A-9. State preemption; saving clause. 


A. The state preempts the field of sex offender registration and notification. Cities, counties, 
home rule municipalities and other political subdivisions of the state are prohibited from adopt- 
ing or continuing in effect any ordinance, rule, regulation, resolution or statute on sex offender 
registration and notification and from imposing any other restrictions on sex offenders that are 
not included in the Sex Offender Registration and Notification Act. The department, cities, coun- 
ties, home rule municipalities and other political subdivisions of the state shall not require a sex 
offender to report or to register more frequently or to provide information not required by the Sex 
Offender Registration and Notification Act. 
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B. After January 18, 2005, cities, counties, home rule municipalities and other political sub- 
divisions of the state are prohibited from adopting or amending an ordinance, rule, regulation 
or resolution on sex offender registration and notification. An ordinance in effect on January 18, 
2005 shall continue in force and effect until repealed; provided that the ordinance shall only con- 
tinue in force and effect, with regard to sex offenders who are required to register pursuant to the 
provisions of the ordinance but who are not required to register pursuant to the provisions of the 
Sex Offender Registration and Notification Act. All other sex offenders shall register pursuant to 


the provisions of the Sex Offender arson and Notification Act. 


History: Laws 2005, ch. 279, § 7; 2013, ch. 152, § 4. 

The 2013 amendment, effective July 1, 2013, reiter- 
ated state preemption of the field of sex offender regis- 
tration; prohibited law enforcement from requiring addi- 
tional registration or from imposing other restrictions; in 
Subsection A; in the second sentence, after "registration 
and notification", added the remainder of the sentence 
and added the second sentence. 

Applicability. — Laws 2013, ch. 152, § 5 provided that 
the provisions of the amendments to the Sex Offender 
Registration and Notification Act enacted by Laws 2013, 
ch. 152 are applicable to a person who, on or after July 1, 
20138, is found guilty of committing a sex offense. 

Laws 2005, ch. 279, §14, effective July 1, 2005, provided 
that Laws 2005, ch. 279, §§ 1 through 13 apply to a person 
convicted of a sex offense on or after July 1, 2005 and a 


29-11A-10. Severability. 


If any part or application of the Sex Offender Registration and Notification Act’is held invalid, 


person convicted of a sex offense prior to July 1, 2005 and 
who, on July 1, 2005, was still incarcerated, on probation 
or on parole for commission of that sex offense. 


ANNOTATIONS 


More restrictive city ordinance not preempted. 
— The Albuquerque Sex Offender Registration and Noti- 
fication Act ordinance did not conflict with state law even 
though the ordinance was more restrictive than state law 


because the ordinance required a broader class of sex of- 


fenders to register than did state law, sex offenders who 
are required to register under state law are not required 
to register under the ordinance, and the ordinance re- 
quired sex offenders to provide more detailed informa- 
tion than did state law. ACLU v. City of Albuquerque, 
2006-NMCA-078, 189 N.M. 761, 137 P.3d 1215, 


the remainder of that act and its application to other situations or persons shall not be affected. 


History: Laws 2005, ch. 279, § 8. 

Effective dates. — Laws 2005, ch. 279, § 15 made the 
act effective July 1, 2005. 

Applicability. — Laws 2005, ch. 279, §14, effective 
July 1, 2005, provided that Laws 2005, ch. 279, °§§ 1 


through 13 apply to a person convicted of a sex offense 
on or after July 1, 2005 and a person convicted of a sex 
offense prior to July 1, 2005 and who, on July 1, 2005, was 
still incarcerated, on probation or on parole for,commis- 
sion of that sex offense. 


ARTICLE 12 


Crime Stoppers Commission 


(Repealed by Laws 1990, ch, 17, § 1.) 


29-12-1 to 29-12-4. Repealed. 


Repeals. — Laws 1990, ch. 17, § 1 repealed 29-12-1 to 
29-12-4 NMSA 1978, as enacted by Laws 1979, ch. 142, 
§ 1, and amended by Laws 1987, ch. 139, § 1, creating the 
crime stoppers commission, effective July 1, 2000. For 


provisions of former sections, see the 1989 NMSA 1978 on 


NMOneSource.com. For similar present provisions, see 29- 


12A-1 NMSA 1978. 


ARTICLE 12A 


Crime Stoppers 


Sec. 

29-12A-1. Short title. 

29-12A-2. Advisory council; ciapastiena vacancies; pay- 
ment, 

29-12A-3. Powers and duties of advisory council. 


Sec. 

29-12A-4, Confidentiality of Auhide 
29-12A-5. Confidentiality; penalty. 
29-12A-6, Immunity from liability. - 
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29-12A-1 CRIME STOPPERS 29-12A-4 


This act [29-12A-1 to 29-12A-6 NMSA 1978] may be cited as the "Crime Stoppers Act". 


History: Laws 2008, ch. 249, § 1. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates, — Laws 2003, ch. 249 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


29-12A-2. Advisory council; composition; vacancies; payment. 


A. The "crime stoppers advisory council" is created. The council shall consist of five members from 
local crime stoppers programs, four of whom shall be from the four quadrants of the state and one 
from Albuquerque. All members of the council shall be appointed by the governor for two-year terms. 

B. A vacancy on the council shall be filled by gubernatorial appointment for the remainder of 
the unexpired term. A vacancy on the council shall not impair the right of the remaining members 
to exercise all the powers and duties of the council. 

C. Members of the council shall receive per diem and mileage as provided in the Per Diem and 
Mileage Act [10-8-1 NMSA 1978] and shall receive no other compensation or allowance. 


History: Laws 20038, ch. 249, § 2. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 249 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


29-12A-3. Powers and duties of advisory council. 


A. The powers and duties of the crime stoppers advisory council are to: 
(1) advise and assist in the creation and maintenance of local crime stoppers programs; 
(2) certify local crime stoppers programs for the purposes of confidentiality of records, 
privileges and immunities set forth in the Crime Stoppers Act; 
(3) encourage the media to promote the functions of local crime stoppers programs; and 
(4) facilitate training for local crime stoppers programs. 
B. The council shall not take part in the receipt of reports or tips regarding criminal activity. 


History: Laws 2008, ch. 249, § 3. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 249 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


29-12A-4. Confidentiality of records. 


A. Evidence of a communication between a person submitting a report to a local crime stoppers 
program and the person accepting the report on behalf of the program is not admissible in a court 
or an administrative proceeding, except as provided in Subsection B of this section. 

B. Records and reports of a local crime stoppers program are confidential and shall not be pro- 
duced before a court or other tribunal, except on a motion by: 

(1) acriminal defendant claiming that a record or report contains specific evidence that is 
exculpatory to the defendant on trial for that offense; or 

(2) a person in civil court who has been exonerated of a criminal charge that was filed as 
a result of a report to a local crime stoppers program, and denial of access to a record or report 
would leave the person without the ability to offer prima facie proof that a legal injury was suf- 
fered through the wrongful acts of another. 

C. Upon motion made pursuant to Subsection B of this section, a court may subpoena a re- 
cord or report, but shall conduct an in camera inspection of the materials produced to determine 
whether there is evidence as alleged to warrant disclosure pursuant to Subsection B of this 
section. If the court finds such evidence, the court shall determine how much of the evidence to 
disclose and whether the identity of the person who submitted the report to the local crime stop- 
pers program must be disclosed. 
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D. The court shall protect the identity of a person who submits a report to a local crime stop- 
pers program as it would protect the identity of a confidential police informer. 

E. A local crime stoppers program shall be certified by the crime stoppers advisory council be- 
fore it can claim confidentiality under this section. 


History: Laws 2003, ch. 249, § 4, art. IV, § 23, was effective June 20, 2003, 90, days afer 
Effective dates. — Laws 2003, ch. 249 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,M. Const,, 


29-12A-5. Confidentiality; penalty. 


A. It is unlawful for any member, officer or employee of a local crime’ stoppers eet to re- 
veal to an individual, other than the proper law enforcement agencies:': f a 
(1) ‘information gained through the program relating to criminal Setaty: or 
(2) the contents of records and reports that are confidential, © = © 
B. A person who violates Subsection A of this section is aerate ofa misdemeahor and shall be 
sentenced in accordance with Section 31-19-1 spits 1978. 


History: Laws 2003, ch. 249, § 5. art. IV, § 23, was effective June 20, 2008, 90 ecls we 
Effective dates, — Laws 2008, ch. 249 contained no adjournment of the legislature. re 
effective date provision, but, pursuant to N.M. Const., 


29-12A-6. Immunity from liability. 


A person who in good faith communicates a report of criminal activity to a crime stoppers 
program or who in good faith receives, forwards or acts upon such a report is immune from civil 
liability for any act-or omission resulting in the arrest, filing of criminal charges or trial of a 
person who is later exonerated or acquitted of a criminal charge. 


History: Laws 2003, ch. 249, § 6. | art. IV, § 23, was effective, June 20, 2003, 90 days after 
Effective dates. — Laws 2008, ch, 249 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 13 
Law Enforcement Protection Fund 

Sec. Sec. 
29-13-1, Short title. 29-13-6, Distribution of law enforcement protection fund, 
29-13-2, Purpose of act. .  29-18-7, Expenditure limitation; control. 
29-13-2.1. Definitions. 29-13-8. Rules and regulations: “ 
29-13-3. Distribution ‘of ‘certain insurance collections; 29-13-9. ‘Expenditures of money distributed teint the law 

law enforcement protection fund created, , enforcement protection fund; wrongful ex- 
29-13-3. Distribution of certain insurance collections; penditure. 


law enforcement protection fund created, 
(Effective July 1, 2023.) 
29-13-4, Determination of needs and rate of aiatribukiaa 
29-13-5, Determination of needs; review. 


29-13-1. Short-title. | : 
Chapter 29, Article 13 NMSA 1978 may be cited as the "Law Enforcement Protection Fund Act", 


History: Laws 1983, ch. 289, § 1; 1993, ch. 179, § 2. The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 29, Article 183 NMSA 1978" for "The provi- 
sions of Sections 1 through 9 of this act". 
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29-13-2. Purpose of act. 


The purpose of the Law Enforcement Protection Fund Act is to provide for the equitable distri- 
bution of money to state police, municipal police, university police, tribal police, county sheriff's 
and school district police departments for use in the maintenance and improvement of those de- 
partments in order to enhance the efficiency and effectiveness of law enforcement services and to 
sustain at a reasonable level the payments available to the surviving eligible family members of a 


peace officer killed in the line of duty. 


History: Laws 1983, ch. 289, § 2; 1993, ch. 179, § 3; 
1998, ch. 83, § 1; 2002, ch. 78, § 4; 2020, ch. 67, § 2. 

The 2020 amendment, effective July 1, 2022, added 
state police and school district police to the departments 
that receive distributions from the law enforcement pro- 
tection fund; and after "distribution of money to", added 
"state police" and after "county sheriffs", added "and 
school district police". 

The 2002 amendment, effective May 15, 2002, in- 
serted "and to sustain at a reasonable level the payments 


29-13-2.1. Definitions. 


available to the surviving eligible family members of a 
peace officer killed in the line of duty" at the end of the 
section. 

The 1998 amendment, effective March 9, 1998, substi- 
tuted "police, university police" for "and" near the. middle 
of the section. 

The 1993 amendment, effective June 18, 1998, sub- 
stituted "money" for "funds" and substituted "tribal police 
and county sheriffs departments" for "county police and 
sheriff departments", 


As used in the Law Enforcement Protection Fund Act: 
A. "academy" means the New Mexico law enforcement academy; 
B. "division" means the local government division of the department of finance and adminis- 


tration; 


C. "fund" means the law enforcement protection fund; 
D. "governmental entity" means the academy, the department of public safety, a municipality, 


a county, a university, a tribe or a school district; 


E. "school district police department" means a department of commissioned law enforce- 
ment officers who are charged with preventing, investigating and solving crimes on school dis- 


trict property; 


F. "tribal police department" means the eis department of a tribe that has entered into an 
agreement with the department of public safety pursuant to Section 29-1-11 NMSA 1978; 

G. "tribe" means an Indian nation, tribe or pueblo located. wholly or partly in New Mexico; and 

H. "university" means a four-year post-secondary educational institution listed in Article 12, 


Section 11 of the constitution of New Mexico. 


History: 1978 Comp., § 29-13-2.1, enacted by Laws 
1998, ch. 179, § 4; 1998, ch. 83, § 2; 2002, ch. 92, § 2; 
2017, ch. 35, § 2; 2020, ch. 67, § 3. 

The 2020 amendment, effective July 1, 2022, re- 
vised the definition of "governmental entity" and defined 
"school district police department" as used in the Law 
Enforcement Protection Fund Act; in Subsection D, after 
"academy", added "the department of public safety", after 
"municipality", added "a county, a", and after "tribe or a", 
deleted "county" and added "school district"; and added a 
new Subsection E and redesignated the succeeding sub- 
sections accordingly. 


The 2017 amendment, effective July 1, 2017, defined 
"academy" for purposes of the Law Enforcement Protec- 

tion Fund Act; added.a new Subsection A and redesig- 
nated the succeeding subsections accordingly; and in Sub- 
section D, after "means", added "the academy". 

The 2002 amendment, effective May 15, 2002, added 
Subsection E and redesignated former Subsection E as 
Subsection F. 

The 1998 amendment, effective March 9, 1998, in 
Subsection C, inserted "university" near the middle and 
made a minor stylistic change, and added Subsection E. 


29-13-3. Distribution of certain insurance collections; law enforcement 
protection fund created. 


There is created in the state treasury the "law enforcement protection fund". Ten percent of 
all money received for fees, licenses and penalties from life, general casualty and title insurance 
business pursuant to the New Mexico Insurance Code [Chapter 59A NMSA 1978] shall be paid 
monthly to the state treasurer and credited to the fund. On or before June 30 of each year, the 
state treasurer shall transfer to the general fund any balance in the law enforcement protection 
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fund in excess of one hundred thousand dollars ($100,000) that is not obligated for expenses in 
that current fiscal year. 


B. On January 1, 2020, no contractual obligations of 


History: Laws 1983, ch. 289, § 3; 1985, ch. 29, § 1; 
1988, ch, 96, § 1; 1993, ch. 179, § 5; 2008, ch. 202, § 1; _ the office of superintendent of insurance shall be binding 
2004, ch. 122, § 1; 2017, ch. 1, § 1; 2018, ch. 57, $12. — on the taxation and revenue department. 

Cross references. — For the general fund, see 6- 4-2 The 2017 amendment, effective June 16, 2017, modi- 
NMSA 1978. fied the ‘formula for the amount of funds that the state 

The 2018 amendment, effective January 1 2020, re- treasurer is required to transfer to the general fund from 
moved the exception for the health insurance premium any balances in the law enforcement protection fund at 
surtax from paying into the law enforcement protection the end each fiscal year; after "($100,000) that is not obli- 
fund; and after "New Mexico Insurance Code", deleted gated", deleted "and that is in excess of the amount certi- 
"except for money received from the health insurance pre- fied by the division to be distributed‘from that fund" and 
mium surtax, imposed by Subsection C of Section 59A-6-2 added "for expenses in that current fiscal year". 
NMSA 1978", The 2004 amendment, effective July 1, 2004, amended 

Temporary provisions. — Laws 2018, ch. 57, § 80 pro- this section to change "department" to “division” in the catch- 
vided that: line and to insert after "New Mexico Insurance Code" "except 

A. On January 1, 2020, all personnel directly involved for money received from the health insurance premium sur- 
with the audit and ‘collection of the taxes. imposed ‘pur- tax imposed by Subsection C of Section 59A-6-2 NMSA 1978". 
suant to the New Mexico Insurance Code prior to the ef- The 2003 amendment, effective June 20, 2003, sub- 
fective date of this act, functions, appropriations, money, stituted "monthly" for "daily" preceding "to the state trea- 
records, furniture, equipment and other property of, or surer", 
attributable to, the financial audit bureau of the office of The 1993 amendment, effective June 18, 1993, deleted 
superintendent of insurance shall be transferred to the "law enforcement protection” preceding "fund" near the 
taxation and revenue department. end of the second sentence and rewrote the last sentence. 


29-13-38. Distribution of certain insurance collections; law enforcement 
protection fund created. (Effective July 1, 2023.) 


There is created in the state treasury the "law enforcement protection fund". Ten percent of all 
money received for fees, licenses and penalties from life, general casualty and title insurance busi- 
ness pursuant to the New Mexico Insurance Code [Chapter 59A NMSA 1978] shall be paid monthly 
to the state treasurer and credited to the fund. On or before June 30 of each year, the state treasurer 
shall transfer to the law enforcement retention fund any balance in the law enforcement protection 


fund in excess of one hundred thousand dollars ($100, 000) that i is not obligated for EXPENSES. in that 


current fiscal year. 

History: Laws 1983, ch. 289; §-3; 1985, ch. 29, § 1; The 2022 amendment, effective July 1, 2023, redi- 
1988, ch. 96, § 1; 1993, ch..179, § 5; 20038; ch. 202, § 1; rected transfers from the law enforcement protection fund 
2004, ch. 122, § 1; 2017, ch. 1, $ 1; 2018, ch. 57, $ 12; from the general fund to the law enforcement retention 
2022, ch. 56, § 20. fund; and after "shall transfer to the", deleted "general 


fund" and added "law enforcement retention fund". 


29-13-4. Determination of needs and rate of distribution. 


A. Annually on or before April.15, the division shall consider and determine the relative needs 
as requested ‘by tribal, municipal, school district and university police departments, county sher- 
iffs departments, the department of public safety and the academy for money in the fund in the 
succeeding fiscal year pursuant to the provisions of Subsections C and E of this section. . 

B. As necessary during the year, the division shall transfer am amount from the fund to 
the peace officers', New Mexico mounted patrol members' and reserve police officers’ survivors 
fund that enables the balance of the peace officers', New Mexico mounted patrol members' and 
reserve police officers’ survivors fund to be maintained at a minimum balance of three hundred 


fifty thousand dollars ($350,000) through fiscal year 2023 and one million dollars ($1,000,000) 


thereafter. 
C... The division shall determine the rate of distribution of money in the fund as follows: 

(1), all municipal police, school district police and county sheriff's departments shall be en- 

titled to a'rate of distribution of forty-five thousand dollars ($45,000) praise fiscal year 2023, and 

ninety-five thousand dollars ($95,000) thereafter; 


is 
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(2) university police departments shall be entitled to a rate of distribution of forty-five 
thousand dollars ($45, i through fiscal year 2023 and ninety-five thousand dollars ($95,000) 
thereafter; 

(3) the academy shall be entitled to a rate of distribution of twenty-four thousand five 
hundred dollars ($24,500) to carry out the purposes of Section 29-7-7.7 NMSA 1978 and to a rate 
of distribution of two hundred thousand dollars ($200,000) to carry out the purposes of the Law 
Enforcement Training Act [Chapter 29, Article 7 NMSA 1978]; 

(4) tribal police departments shall be entitled, unless WII otis are adjusted pursuant to 
the provisions of Subsection D of this section, to one thousand dollars ($1,000) through fiscal year 
2023 and one thousand five hundred dollars ($1,500) thereafter for each commissioned peace officer 
in the tribe. To be counted as a commissioned peace officer for the purposes of this paragraph, a 
commissioned peace officer shall have been assigned to duty and; have worked in New Mexico for no 
fewer than two hundred days in the calendar year immediately prior to the date of payment. Pay- 
ments shall be made for only those divisions of the tribal police departments that perform services 
in New Mexico. A tribal police department shall not be eligible for any disbursement under the fund 
if commissioned peace officers cite non-Indians into the tribal court for civil or criminal citations; 

(5) _ municipal, school district and university police and county sheriff's departments shall 
be entitled, unless allocations are adjusted pursuant to the provisions of Subsection D of this sec- 
tion, to one thousand dollars ($1,000) through fiscal year 2023 and one thousand five hundred 
dollars ($1,500) thereafter for each police officer or sheriff's deputy employed full time by that 
department who has been certified by the law enforcement certification board as a police officer or 
has been authorized to act as a New Mexico peace officer pursuant to the provisions of Section 29- 
1-11 NMSA 1978; and’ 

(6) municipal police, sheriff's and school district police departments that assign officers as 
school resource officers shall be entitled to one thousand dollars ($1,000) through fiscal year 2023 
and one thousand five hundred dollars ($1,500) thereafter for each assigned school resource offi- 
cer's training pursuant to Section 29-7-14 NMSA 1978. 

D.. After distributions are determined in accordance with Subsection A, Subsection B and Para- 
graphs (1), (2), (3) and (6) of Subsection C of this section, if the balance in the fund is insufficient 
to permit the total allocations provided by Paragraphs (4) and (5) of Subsection C of this section, 
the division shall reduce that allocation to the maximum amount permitted by available money. 

E. After all distributions have been madejn ‘accordance with Subsections A through D of this 
section, and if the balance in the fund is sufficient, the department of public safety shall be en- 
titled to a rate of distribution of: not more than two million ‘dollars ($2,000,000). 

F. The division shall confirm, before making any distribution under this section, that the ben- 
eficiary is in compliance with all of the beneficiary's statutory reporting requirements, including 
those described in Subsection C of Section 29-3-11 NMSA 1978, Subsection B of Section 29-7-7.1 
NMSA 1978 and Sections 29-7-7.2, 29-7C-7 and 29-7C-8 NMSA 1978. 


History: 1978 Comp., § 29-18-4, enacted by Laws’ _—_ of two hundred thousand dollars ($200,000) to carry out 
1993, ch. 179, § 6; 1998, ch. 83, § 3; 2000, ch. 59, § 1; the purposes’of the Law Enforcement Training Act", in 
2002, ch, 78, § 5; 2002, ch, 92, § 3; 2017, ch. 1, § 2; 2017, _ Paragraphs C(4), C(5) and C(6), after, "one thousand dol- 
ch. 35, § 3; 2020, ch. 67, § 4; 2022, ch. 56, § 21. lars ($1,000)", added "through fiscal year 2023 and one 

Repeals and reenactments. — Laws 1993, ch. 179, thousand five hundred dollars ($1,500) thereafter", and 
§ 6 repealed former 29-13-4 NMSA 1978, as amended by after "has been certified by the", deleted "academy, or by 
Laws 1988, ch. 96,§ 2, and enacted a new section, effective a regional law enforcement training facility in the state 
June 18, 1993. certified by the director of the academy" and added "law 

The 2022 amendment, effective July 1, 2022, increased enforcement certification board", in Paragraph C(6), af- 
the amount of distributions from the law enforcement pro- ter "pursuant to Section", deleted."1 of this 2020 act" and 
tection fund, and increased the distribution from the law added "29-7-14 NMSA 1978"; and added Subsection F._, 
enforcement protection fund by two hundred thousand The 2020 amendment, effective July 1, 2022, in- 
dollars for the New Mexico law enforcement academy to creased the amounts distributed from the law enforce- 
implement the. provisions of the Law Enforcement Train- ment protection fund, and provided for distributions from 
ing Act; in Subsection B, after "three hundred fifty thou- the fund to the department of public safety and school 
sand dollars ($350,000)", added "through fiscal year 2023 districts; in Subsection A, after "municipal", added "school 
and.one million dollars ($1, 000,000) thereafter"; in Sub- district", after, "university police", added "departments", 
section C, Paragraphs C(1) and C(2), after "forty-five thou- after "sheriff's departments", added "the department of 
sand dollars ($45,000)", added "through fiscal year 2023 public safety", after "the provisions of", deleted "Subsection" 
and ninety-five thousand dollars ($95,000) thereafter", and added "Subsections", and after Tous added "and E"; in 
in Paragraph C(8), added "and to a rate of distribution Subsection C, Paragraph C(1), after "municipal police", 
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added "school district, police", and after "departments shall 
be", deleted the remainder of the paragraph and added "en 

titled to a rate of distribution of forty-five thousand dollars 
($45,000)", in Paragraph C(2), after "rate of distribution of", 
deleted "seventeen thousand dollars ($17,000)" and added 
"forty-five thousand dollars ($45,000)", in Paragraph C(3), 
changed "Section 1 of this 2017 act" to "29-7-7.7 NMSA 
1978", in Paragraph C(4), after "Subsection D of this sec- 
tion, to", deleted "six hundred dollars ($600)" and added 
"one thousand dollars ($1,000)", in Paragraph C(5), after 
"municipal", added "school district", after "Subsection D of 
this section, to", deleted "six hundred dollars ($600)" and 
added "one thousand dollars ($1,000)", and added Para- 
graph C(6); in Subsection D, after Paragraphs (1), (2), (3)", 
added "and (6)"; and added Subsection E. 

2017 Amendments. — Laws 2017, ch. 35, § 8, effective 
July 1, 2017, included the New Mexico law enforcement 
academy for distribution of funds from the law enforcement 
protection fund, made a twenty-four thousand five hundred 


LAW ENFORCEMENT 


dollar ($24,500) distribution from the law enforcement — 


protection fund to the New Mexico law enforcement acad- 


emy to carry out the purposes of tourniquet and trauma . 


kit training, and made technical changes; in Subsection A, 
after "county sheriff's departments", added "and the acad- 
emy"; in Subsection B, after "transfer an amount from the", 

deleted "law enforcement protection", after the next occur- 
rence of "fund", added "to the peace officers’, New Mexico 
mounted patrol members’ and reserve police officers’ survi- 
vors fund", and added "New Mexico mounted patrol mem- 
bers’ and reserve police officers”; in Subsection C, in the 
introductory clause, after "remaining in the fund", deleted 
"to each tribal, municipal and university police and county 
sheriff's department", added a new Paragraph C(3) and 
redesignated former Paragraph C(8) as Paragraph C(4), in 
Paragraph C(4), after "Subsection", changed "C" to "D", and 
in the fourth sentence, deleted "No" and added "A", and af- 
ter "shall", added "not", and in Paragraph C(5), after "certi- 
fied by the", deleted "New Mexico law enforcement", and 
added "or by a regional law enforcement training facility 


29-13-5 


in the state certified by the director of the academy"; and 
in Subsection D, after Paragraphs (1)", deleted "and", after 
"(2)", added "and (3)", after the next occurrence of "Para- 
graphs", deleted "(3)" and added "(4)", and after the next 
occurrence of "and", deleted "(4)" and added "(5)". 

Laws 2017, ch. 1, § 2, effective June 16, 2017, in Subsection 
A, after "money in the fund", added "in the succeeding fis- 
cal year"; in Subsection B, added:"to the peace officers’, New 
Mexico mounted patrol members’ and reserve police officers’ 
survivors fund", and after "balance of the", deleted "peace 
officers’ survivors" and added "latter"; and in Subsection 
C, in the introductory clause, after "distribution of money", 
deleted "remaining", in Paragraph C(3), after "Subsection", 
changed "C" to "D", in the fourth sentence, deleted "No" and 
added "A", and after "shall", added "not", and in Paragraph 
C(4), after "employed full time", deleted "by his department". 

2002 Amendments, — Laws 2002, ch. 92, § 3, effective 


‘May 15, 2002, deleted Subsection A(2), relating to the cal- 


culation of considerations due to tribal police department 
under former Subsection C(10) of Section 29-1-11 NMSA 
1978; and in Subsection B, added Paragraph (3) and re- 
designated former Paragraph (3) as Paragraph (4). 

Laws 2002, ch. 78, § 5, effective May 15, 2002, added a 
new Subsection B and relettered the succeeding rains? 
tions accordingly. 

The 2000 amendment, effective May 17, 2000, in Sub- 
section B(1), changed the Class 1 funding amount from 
$17,000 to $20,000 and, in Subsection B(3), changed the 
amount for each officer or deputy from $300.:to $600. 

The 1998 amendment, effective March 9, 1998, in- 
serted "and university" throughout the section; made 
a minor stylistic change in the table in Paragraph B(1); 
added Paragraph B(2), redesignated former Paragraph 
B(2) as Paragraph B(3); substituted "as a police officer" 
for "pursuant to the provisions of Section 29-7-8 NMSA 
1978" near the end of Paragraph B(3); and, in Subsection 
C, substituted "Paragraphs (1) and (2)" for "Paragraph (1)" 
and "(3)" for "(2)", respectively. 


29-13-5. Determination of needs; review. 


No later than May 1 of each year, the division shall,notify in writing each affected municipal 
police, school district police, university police, tribal police and county sheriff's department, the de- 
partment of public safety and the academy of its determination of money to be distributed. pursu- 
ant to the provisions of Section 29-13-4 NMSA 1978. Any affected governmental entity may appeal 
that determination by filing a notice of appeal with the secretary of finance and administration no 
later than May 15. If an appeal is filed, the secretary of finance and administration shall review 
the determination of the division in an informal and summary proceeding and shall.certify the 
result of the appeal to the division no later than June 30, and the division shall adjust its determi- 
nation accordingly. Ifno appeal is filed, the original determination of the division shall be final and 


binding and not subject to further review. 


History: Laws 19838, ch. 289, § 5; 1988, ‘oh ‘96, § 3; 
1993, ch. 179, § 7; 1998, ch. 83, § 4; 2017, ch. 35, § 4; 
2020, ch. 67, § 5. 

The 2020 amendment, effective July 1, 2022, added 
the department of public safety and affected school dis- 
trict police departments to the list of law enforcement de- 
partments required to receive notice in writing from the 
division of the amount of money they will receive from 
the law enforcement protection fund; and after "municipal 
police", added "school district police", and after "sheriff’s 
department", added "the department of public safety". 

The 2017 amendment, effective July 1, 2017, included 
the New Mexico law enforcement academy in the determi- 
nation of needs from the law enforcement protection fund; 
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after "county sheriff’s department", added "and the acad- 
emy", and after "Any affected", deleted "department" and 
added "governmental entity". 

The 1998 amendment, effective March 9, 1998, substi- 
tuted "police, university police" for "and" near the begin- 
ning of the section, _ 

The 1993 amendment, effective June 18, 1993, 
throughout the section, substituted "division" for "local 
government division of the department of finance and 
administration" and "local government division"; substi- 
tuted "tribal police and county sheriff's department" for 

wcounty police and sheriff department" and substituted 
"money" for "funds" in the first sentence; and substituted 
"filed" for "lodged" in the third and fourth sentences. 
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29-13-6. Distribution of law enforcement protection fund. 


A. Based on a periodic allotment approved by the division for the current fiscal year, the state 
treasurer shall distribute from the fund the amounts certified by the division to be distributed to 
governmental entities and the peace officers', New Mexico mounted patrol members' and reserve 
police officers' survivors fund as required in Section 29-13-4 NMSA 1978. Payments shall be made 
by the treasurer to the appropriate governmental entity or fund unless otherwise specified in Sub- 
section C of this section. 

B. The state treasurer is authorized to redirect a distribution to the New Mexico finance au- 
thority in an amount certified by the division, pursuant.to an ordinance or a resolution passed by 
the municipality or county and a written agreement of the municipality or county and the New 
Mexico finance authority. 

C. Based on a periodic allotment approved by the division for the current fiscal year, the state 
treasurer shall distribute from the money in the fund money certified by the division to be distrib- 
uted to tribes. Payment shall be made to the chief financial officer of the tribe. If necessary, the fund 
may be decreased below the level of one hundred thousand dollars ($100,000) to enable payment to 
the tribes. If insufficient money remains in the fund to fully compensate the tribes, a report shall be 
made to the Indian affairs department and to an appropriate interim committee of the legislature 


that reviews issues having impact on tribes by September 1 of the year of the shortfall. 


History: Laws 1983, ch. 289, § 6; 1998, ch. 179, § 8; 
1994, ch. 54, § 2; 1996, ch. 28, § 4; 1998, ch. 83, § 5; 2002, 
ch, 78, § 6; 2002, ch. 92, § 4; 2017, ch, 1, § 3. 

The 2017 amendment, effective June 16, 2017, cre- 
ated a new requirement for the local government division 
of the department of finance and administration to use 
periodic allotments approved by the division for the cur- 
rent fiscal year; in Subsection A, deleted "Annually on or 
before July 31" and added "Based on a periodic allotment 
approved by the division for the current fiscal year", after 
"distributed to governmental entities and", deleted "the 
transfer shall distribute money from the law enforcement 
protection fund to", after "the peace officers", added "New 
Mexico mounted patrol members' and reserve police of- 
ficers", after "Payments shall be made", deleted "to" and 
added "by", and after "the treasurer", deleted "of" and 
added "to"; and in Subsection C, deleted "Annually on or 
before July 31" and added "Based on a periodic allotment 
approved by the division for the current fiscal year", after 
"report shall be made to the", deleted "New Mexico office 
of", and after "Indian affairs", added "department". 

2002 Amendments, — Laws 2002, ch. 92, § 4, effective 
May .15, 2002, in Subsection A, substituted "governmental 
entities" for "municipalities, universities and counties" and 
added the phrase beginning "unless otherwise specified" at 
the end of the second sentence; in Subsection. C, substituted 


"money" for "excess money remaining" and deleted "after dis- 
tributions pursuant to Subsection A of this section are made" 
following "in the fund" in the first sentence and deleted all 
references to pueblos in the subsection. 

Laws 2002, ch. 78, § 5, effective May 15, 2002, in Sub- 
section A, at the end of the first sentence, added "and the 
transfer shall distribute money from the law enforcement 
protection fund to the peace officers' survivors fund as re- 
quired in Section 29-13-4 NMSA 1978", and in the second 
sentence, after "governmental entity", added "or fund". 

The 1998 amendment, effective March 9, 1998, in- 
serted "universities" near the end of the second sentence 
in Subsection A. 

The 1996 amendment, effective March 4, 1996, in- 
serted "or a resolution" following "ordinance" and "or 
county" following "by the municipality" in Subsection B. 

The 1994 amendment, effective May 18, 1994, in- 
serted present Subsection B and redesignated former 
Subsection B as Subsection C, and deleted "of each year" 
following "July 31" in the first sentence thereof. 

The 1993 amendment, effective June 18, 19938, desig- 
nated the existing provision as Subsection A; in the first 
sentence of Subsection A, deleted "law enforcement pro- 
tection" preceding "fund" and substituted "division" for 
"local government division of the department of finance 
and administration"; and added Subsection B., 


29-13-7. Expenditure limitation; control. 


A. Except as provided for the academy and the department of public safety in Subsections B 

and C of this section, amounts distributed from the fund shall be expended only for the following: 

(1) the repair and purchase of law enforcement apparatus and equipment, including the 
financing and refinancing thereof, that meet minimum nationally recognized standards; 

(2) the purchase of law enforcement equipment, including protective vests, for police dogs; 

(3) expenses associated with advanced law enforcement planning and training; 

(4) maintaining the balance of the peace officers', New Mexico mounted patrol members' 
and reserve police officers' survivors fund at a minimum amount of three hundred fifty thousand 
dollars ($350,000) through fiscal year 2023 and one million dollars ($1,000,000) thereafter; 

(5). complying with match or contribution requirements for the receipt of federal funds 


relating to criminal justice programs; 


(6) no more than fifty percent of the replacement salaries of municipal and county law en- 


forcement personnel of municipalities or counties participating in basic law enforcement training; 


781 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


29-13-7 LAW ENFORCEMENT 29-13-7 


(7) a law enforcement officer retention differential in the amount of seven thousand five 
hundred dollars ($7,500); provided that: 

(a) the distribution is requested by a municipality or county law enforcement agency 
to retain a law enforcement officer who is certified in accordance with the Law Enforcement Train- 
ing Act [Chapter 29, Article 7 NMSA 1978] and has at least twenty years of actual service credit 
earned under a municipal polis FAERIOSE coverage plan as determined by the public employees 
retirement association; 

(b) the municipality or county law enforcement agency coe seven thousand five 
hundred dollars ($7,500) in matching funds to the'law enforcement officer; 

(c) the law enforcement officer remains employed with that municipality or county 
law enforcement agency for one additional year; and 

(d) the distribution and the matching funds paid to a law enforcement officer shall 
not constitute the officer's base salary or'wages and shall not be considered to be salary or oth- 
erwise be used to determine a pension for the purposes of the Public Employees Retirement Act 
[Chapter 10, Article 11 NMSA 1978]; and 

(8) recruiting, providing stipends for and training law enforcement officers engaged in 
community-oriented policing; provided that any law enforcement officer who receives a stipend in 
accordance with this paragraph remains employed with the law enforcement PEED, providing the 
stipend for one additional year. 

B... For the academy, amounts distributed from the fund shall be expended only for providing 
tourniquet and trauma kits and»training on the use of tourniquet and trauma kits pursuant to 
Section 29-7-7.7 NMSA 1978 and to carry out the purposes of the Law Enforcement Training Act. 

C. The.amount distributed to the department of public safety: 

(1)... shall: 

(a) be used only to offset overtime- pay-télated expenses incurred directly by the de- 
partment of public safety from the special deployment of state police officers or other emergency 
assistance to counties or municipalities in response to eritical circumstances as authorized by the 
governor; and 

(b) not be expended to hire new personnel; and 

(2) may be expended for costs, including travel, fuel, overtime, per diem and ammunition. 

D.. Amounts distributed from the fund shall be expended only pursuant to approved budgets 

and upon duly. executed vouchers approved as required by law. . 


History: Laws 1983, ch. 289, § 7; 1985, ch. 29; § 2; 2020 Amendments. — Laws 2020, ch. 67, § 6; effective 
1988, ch. 96,'§ 4; 1998, ch. 1'79, §:9; 1994, ch. 53, § 2; July 1, 2022, placed certain limitations on how the depart- 
2002, ch. 78, § 7; 2018, ch. 10, § 1; 2017,'ch: 35, § 5; 2018, ment of public safety may use funds distributed from the 
ch, 74, § 3; 2020, ch. 54, § 15 2020, ch. 67, § 6; 2022, ch. law’enforcement protection fund; in Subsection A, in the 
56, § 22. introductory clause, after "the academy", added "and the 

The 2022 amendment, effective July 1, 2022, pro- department of public safety", and after "Subsections B", 
vided that the balance of the peace officers', New Mexico added "and C"; in Paragraph A(6), after "municipalities 
mounted patrol members' and‘reserve police officers’ sur- or counties", deleted "rated as class 1 in Paragraph (1) of 
vivors fund shall be maintained at a minimum amount Subsection C of Section 29-13-4 NMSA 1978"; and added 
of one million dollars after fiscal year 2023, and added new Subsection C and redesignated former Subsection C 
conditions under which distributions can be used for re- as Subsection D. 
cruitment or retention payments; in Subsection A, Para- Laws 2020, ch. 54, § 1, effective July 1, 2020, expanded 
graph A(4), after "three hundred fifty thousand dollars permissible expenditures from the law enforcement pro- 
($350,000)", added "through fiscal year 2023 and one mil- tection, fund; in Subsection A, in Paragraph A(7), after 
lion dollars ($1,000,000) thereafter", in Paragraph A(7), the paragraph designation, deleted "contingent upon 
after "officer retention", deleted "payment" and added "dif- the availability of funding and until June 30, 2021", and 
ferential", in Subparagraph A(7)(a), after "county law en- added new Paragraph A(8). 
forcement agency", deleted "that on January 1, 2018 hada The 2018 amendment, effective July 1, 2018, autho- 
staffing vacancy rate of at least ten percent", added a new rized distributions from the law enforcement. protection 
Subparagraph A(7)(c) and redesignated former Subpara- ‘fund for law enforcement retention payments, and added 
graph A(7)(c) as Subparagraph A(7)(d), in Paragraph A(8), a statutory reference; added Paragraph A(7); and in Sub- 
after "providing", deleted "bonuses" and added "stipends", section B, after "pursuant to Section", deleted "1 of this 
and added "provided that any law enforcement officer who 2017, act" and added "29-7-7.7", 
receives a stipend in accordance with this paragraph re- The 2017 amendment, effective July 1, 2017, made 
mains employed with the law enforcement agency provid- — provisions for the New Mexico law enforcement academy 
ing the stipend for one additional year"; and in Subsec- to receive funds from the law enforcement protection fund 
tion B, after "Section 29-7-7.7 NMSA 1978", added "and to for tourniquet and trauma kit training; in Subsection A, 
carry out the purposes of the Law Tininrcement Training - added "Except as provided for the academy in Subsection 
Act". B of this section", in Paragraph A(4), added "New Mexico 
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mounted patrol members’ and reserve police officers’, 
and in Paragraph A(6), after "Subsection", deleted "B" and 
added "C"; and added a new Subsection B, and redesig- 
nated former Subsection B as Subsection C. 

The 2013 amendment, effective June 14, 2013, autho- 
rized the purchase of protective equipment for police dogs 
and in Subsection A, added Paragraph (2). 

The 2002 amendment, effective May 15, 2002, in Sub- 
section A, added Paragraph (3) and redesignated former 
Paragraphs (3) and (4) as Paragraphs (4) and (5). 


29-13-8. Rules and regulations. 


The 1994 amendment, effective May 18, 1994, in- 
serted "including the financing and refinancing thereof" 
in Paragraph A(1). 

The 1993 amendment, effective June 18, 1993, de- 
leted "law enforcement protection" preceding "fund" in 
Subsections A and B and substituted "that" for "which" in 
Paragraph (1) of Subsection A. 


The division shall promulgate necessary rules and regulations to administer the provisions of 


the Law Enforcement Protection Fund Act. 


History: Laws 1983, ch. 289, § 8; 1993, ch. 179, § 10. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "division" for "local government division of the 
department of finance and administration". 


29-13-9. Expenditures of money distributed from the law enforcement 
protection fund; wrongful expenditure. 


A. Amounts distributed from the fund shall be expended only for the specific purposes for 
which they are distributed and shall not be distributed for accumulation, except as provided for 
the peace officers’ survivors fund. 

B. Any person who expends or directs or permits the expenditure of any money distributed 
from the fund for purposes other than those expressly authorized by the Law Enforcement Protec- 
tion Fund Act shall be personally liable to the state for the amount of money wrongfully expended 
and interest and costs. An action to recover the amount of any wrongful expenditure may be com- 
menced by the attorney general or the district attorney upon the filing with that officer of a veri- 
fied statement describing the wrongful expenditure. 


History: Laws 1983, ch. 289, § 9; 1993, ch. 179, § 11; 
2002, ch. 78, § 8. 


The 1993 amendment, effective June 18, 1993, de- 
leted "law enforcement protection" preceding "fund" in 
Subsections A and B. 


The 2002 amendment, effective May 15, 2002, added 
the exception clause in Subsection A. ; 


ARTICLE 14 

Peace Officer's Employer-Employee Relations 
Sec. Sec. . . 
29-14-1. Short title. ' — 29-14-7. Personnel files. 
29-14-2. Findings and purpose. 29-14-8. Constitutional rights; notification. 
29-14-3. Definition. . 29-14-9, Forced disclosure of financial status prohibited. 
29-14-4. Investigations of peace officers; requirements. 29-14-10. Political activity. : 
29-14-5. Polygraph examinations. 29-14-11. Exercise of rights. 
29-14-6. Investigation of administrative matters. 


29-14-1. Short title. 


Sections 1 through 11 [29-14-1 to 29-14-11 NMSA 1978] of this act may be cited as the "Peace 
Officer's Employer-Employee Relations Act". 


History: Laws 1991, ch. 117, § 1. 
ANNOTATIONS 


Private right of action. — There is no express allow- 
ance of a private right of action anywhere in the POKERA. 


Sedillo v. N.M. Dep't of Pub. Safety, 2007-NMCA-002, 140 
N.M, 858, 149 P.3d 955. 
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29-14-2. Findings and purpose. 


A. The legislature finds and declares that effective tay arifoneeuint is “aedahtent upon the 
maintenance of stable relations between peace officers and their employers. Moreover, the exis- 
tence of stable relations between peace officers and their employers will enhance law enforcement 
services provided to the citizens of New Mexico. 

B. The purpose of the Peace Officer's Employer-Employee Relations Act is to prescribe cer- 
tain rights for peace officers, particularly when they are placed under investigation by their 
employer. 

C. Provisions of this act only apply to administrative actions and shall not apply to criminal 
investigations of a peace officer except as provided in Section 8 [29-14-8 NMSA 1978] of this act. 


History: Laws 1991, ch. 117, § 2. 


29-14-3. Definition. 


As used in the Peace Officer's Employer-Employee Relations Act, "peace officer" or "officer" 
means any employee of a police or sheriff's department that is part of or administered by the state 
or any political subdivision of the state who is responsible for the prevention and detection of 
crime and the enforcement of the penal, traffic or highway laws of the state. 


History: Laws 1991, ch. 117, § 3. 


29-14-4, Investigations of peace officers; requirements. _ 


When any peace officer'is under investigation by his employer for alleged actions that could re- 
sult in administrative sanctions being levied against the officer, the comply ape requirements shall 
be adhered to: 

A. any interrogation of an officer shall be conducted eneth ‘Ke offieersi is on duty or during his 
normal waking hours, unless the urgency of the investigation requires otherwise; 

B. any interrogation of an officer shall be conducted at the employer s facility, unless the 
urgency of the investigation réquires otherwise; 

C. prior to commencement of any interrogation session: 

(1) an officer shall be informed of the name and rank of the person in charge of the inter- 
rogation and all other persons who will be present during the interrogation; 

(2) an officer shall be informed of the nature of the investigation, and the names of all 
known complainants shall be disclosed to the officer unless the chief administrator of the officer's 
employer determines that the identification of the complainant shall not be disclosed because it is 
necessary for the protection of an informant or because disclosure would cua or compromise 
the integrity or security of the investigation; and 

(3) a reasonable attempt shall be made to notify the officer's commanding officer aft the 
pending interrogation; 

D. during any interrogation session, the following requirements shall be adhardet to: 

(1) each interrogation session: shall not exceed two hours unless the parties sytney con- 
sent to continuation of the session; 

(2) there shall not be more than two inter iteationte sessions within a Ri ontyinte Hake 
period, unless the parties mutually consent to additional sessions, provided that there shall be at 
least a one-hour rest period between the sessions; 

(3) the combined duration of an officer's work shift and any interrogation session shall not 
exceed fourteen hours within a twenty-four hour period, unless the urgency of the investigation 
requires otherwise; 

(4) , there shall not be more than two interrogators at any given time; 

(5) an officer shall be allowed to attend to physical necessities as they occur in the course 
of an interrogation session; and 

(6) an officer shall not be subjected to offensive language or illegal coercion by his inter- 
rogator in the course of an interrogation session; 
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E. any interrogation of an officer shall be recorded, either mechanically or bya stenographer, 
and the complete interrogation shall be published as a transcript; provided that any recesses 
called during the interrogation shall be noted in the transcript; ‘and 

F. an accurate copy of the transcript or tape shall be provided to the officer, upon his written 
request, no later than fifteen working days after the investigation has been completed. 


History: Laws 1991, ch. 117, § 4. 


29-14-5. Polygraph examinations. 


After reviewing all the information collected in the course of an investigation of a peace officer, 
the chief administrator of the officer's employer may order the officer to submit to a polygraph 
examination administered by a licensed polygraph examiner, provided that: 

A. all other reasonable investigative means have been exhausted; and 

B. the officer has been advised of the administrator's reasons for ordering the polygraph ex- 
amination. 


archaae 9 ad BE ae ees 8 Protection Act of 1988 (29 USCA §§ 2001 et seq), 154 
ANNOTATIONS A.L.R. Fed. 315. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 
Construction and application of Employee Polygraph 


29-14-6. Investigation of administrative matters. 


When any peace officer is under investigation for an administrative matter, the officer shall be 
permitted to produce any relevant documents, witnesses or other evidence to support his case and 
he may cross-examine any adverse witnesses during any grievance process or appeal involving 
disciplinary action. 


History: Laws 1991, ch. 117, § 6. 


29-14-7. Personnel files. 


A. No document containing comments adverse to a peace officer shall be entered into his per- 
sonnel file unless the officer has read and signed the document. When an officer refuses to sign 
a document containing comments adverse to him, the document may be:entered into an officer's 
personnel file if: 

(1) the officer's refusal to sign is noted on the document by the chief administrator of the 
officer's employer; and 

(2) the notation regarding the officer's refusal to sign the document is witnessed 33 a 
third party. 

B. A peace officer may file a written response to any document containing adverse comments 
entered into his personnel file and the response shall be filed with the officer's employer within 
thirty days after the document was entered into the officer's personnel file. A peace officer's writ- 
ten response shall be attached to the document. 


History: Laws 1991, ch. 117, § 7. 


29-14-8. Constitutional rights; notification. 


When any peace officer is under administrative investigation and a determination is made to 
commence a criminal investigation, he shall be immediately notified of the investigation and shall 
be afforded all the protections set forth i in the bill of rights of the United States and New Mexico 
constitutions. 


History: Laws 1991, ch. 117, § 8. 
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29-14-9. Forced disclosure of financial status prohibited. 


A peace officer shall not be required by his police or sheriff's department employer to disclose 
information regarding his financial status, unless all other reasonable investigative means have 
been exhausted or except as otherwise required by law. 


History: Laws 1991, ch. 117, § 9. 


29-14-10. Political activity. 


A. A peace officer shall not be prohibited by his police or sheriff's department employer from 
engaging in any political activity when the officer is off duty, except as otherwise required by law. 

B. Notwithstanding the provisions of Subsection A of this section, any peace officer employed 
by the New Mexico state police department shall be governed by the provisions of regulations ad- 
opted by the department regarding political activity. . 


History: Laws 1991, ch. 117, § 10. 


29-14-11. Exercise of rights. 


A peace officer shall not be subjected to any retaliation by his employer due to the officer's lawful 
exercise of his rights under the Peace Officer's Employer-Employee Relations Act. 


History: Laws 1991, ch. 117, § 11. 


ARTICLE 15 
® e e e 
Missing Persons Information and Reporting 
Sec. Sec. 
29-15-1. Short title. 29-15-6. Missing person report forms. 
29-15-2. Definitions. 29-15-7. Law enforcement requirements; missing person 
29-15-38. Missing persons information clearinghouse; reports; unidentified human remains. 
function. 29-15-7.1. Missing child reports; law enforcement agen- 
29-15-3.1. Endangered person advisory. cies; duties; registrar. 
29-15-3.2. . Silver alert advisory. 29-15-7.2. Birth records of missing children; state regis- 
29-15-3.3. Brittany alert advisory. trar's duties. _ 
29-15-3.4. Department of public safety; Mark Daniel 29-15-8. Release of dental records; immunity. 
Aguilar information sharing requirement. 29-15-9. Cross-checking and matching. 
29-15-4. State department of public education; coopera- 29-15-10, Interagency cooperation. 
tion with clearinghouse, 29-15-11. Confidentiality of records. 
29-15-5. Custodian or immediate family member request 29-15-12. Attorney general to require compliance; re- 
for information. moval or discipline. 


29-15-18. Missing in New Mexico event. 


29-15-1. Short title. 


Chapter 29, Article 15 NMSA 1978 may be cited as the "Missing Persons Information and Re- 
porting Act". 


History: Laws 1995, ch. 146, § 1; 2010, ch. 32, § 1; the session laws in their entirety, see the 2010 session 
2010, ch. 33, § 2. laws on NMOneSource.com. 

2010 Multiple Amendments. — Laws 2010, ch, 32, § 1 Laws 2010, ch. 33, § 2, effective May 19, 2010, changed 
and Laws 2010, ch. 38, § 2 enacted different amendments "This act" to "Chapter 29, Article 15 NMSA 1978" and 
to this section that can be reconciled. Pursuant to 12-1-8 changed the name of the act from the "Missing Persons 
NMSA 1978, Laws 2010, ch. 33, § 2, as the last act signed Information Act" to the "Missing Persons Information and 
by the governor, is set out above and incorporates both Reporting Act". 
amendments. The amendments enacted by Laws 2010, ch. Laws 2010, ch. 82, § 1, effective May 19, 2010, deleted 
32, § 1 and Laws 2010, ch. 33, § 2 are described. To view "This act" and added "Chapter 29, Article 15 NMSA 1978". 
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29-15-2. Definitions. 


As used in the Missing Persons Information and Reporting Act: 
A. ."Brittany alert" means a notification relating to an endangered person: 
(1). who is a missing person; and 
(2) about whom there is a clear indication that the person has a developmental disability 
as defined in Subsection A of Section 28-16A-6 NMSA 1978 and that the person's health or safety 
is at risk; 

B. "child" means a person andar the age of eighteen years who is not emancipated; 

C. "clearinghouse" means the missing persons information clearinghouse; 

D, "custodian" means a parent, guardian or other person who exercises legal physical control, 
care or custody of a child or of an adult with a developmental disability; or a person who performs 
one or more activities of daily living for an adult; 

EK. “endangered person" means a missing person who: 

(1) isin imminent danger of causing harm to the person's self; 

(2) isin imminent danger of causing harm to another; 

(3) isin imminent danger of being harmed by another or who has been harmed by another; 

(4) has been a victim of a crime as provided in the Crimes Against Household Members 
Act [80-3-10 through 30-3-18 NMSA 1978] or in Section 30-3A-3 or 30-3A-3.1 NMSA 1978, or their 
equivalents in any other jurisdiction; 

(5) is or was protected by an order of protection pursuant to the Family Violence Protec- 
tion Act [Chapter 40, Article 13 NMSA 1978]; 

(6) has Alzheimer's disease, dementia or another degenerative brain disorder or a brain 
injury; or 

(7) has a developmental disability as defined in Subsection A of Section 28-16A-6 NMSA 
1978 and that person's health or safety is at risk; 

F. "immediate family member" means the spouse, nearest relative or close friend of a person; 

G. "law enforcement agency" means a law enforcement agency of the state, a state agency or a 
political subdivision of the state; | 

H. "lead station" means an AM radio station that has been designated as the "state primary 
station" by the federal communications commission for the emergency alert system; 

I. "missing person" means a person whose whereabouts are unknown to the person's custodian 
or immediate family member and the circumstances of whose absence indicate that: 

(1) the person did not leave the care and control of the custodian or immediate family 
member voluntarily and the taking of the person was not authorized by law; or 

(2) the person voluntarily left the care and control of the custodian without the custodian's 
consent and without intent to return; | 

J.. "missing person report” means information that is: _ 

(1). given to a law enforcement agency on a form used for sending information to the na- 
tional crime information center; and 

(2) about a person whose whereabouts are unknown to the reporter and who is alleged in 
the form submitted by the reporter to be missing; 

K, "person" means an individual, regardless of age; 

L. "possible match" means the similarities between unidentified human remains and a miss- 
ing person that would lead one to believe they are the same person; 

M. "reporter" means the person who reports a missing person; 

N. "silver alert" means a notification relating to an endangered person: 

(1) who is a missing person; and 

(2) who is fifty years or older; or 

(3) about whom there is a clear indication that the individual suffers from Alzheimer's 
disease or another form of dementia, regardless of age; 

O. "state agency" means an agency of the state, a political subdivision of the state or a public 
post-secondary educational institution; and 

P. "state registrar" means the employee so designated by the public health division of the de- 
partment of health pursuant to the Vital Statistics Act [Chapter 24, Article 14 NMSA 1978]. 
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History: Laws 1995, ch. 146, § 2; 2007, ch. 119, § 1; 
2010, ch. 32, § 2; 2010, ch. 33, § 3; 2018, ch. 81, § 2; 2016, 
ch. 8, § 1; 2019, ch. 50, § 1. 


The 2019 amendment, effective June 14, 2019, re- ; 


vised the definition of "silver alert" as used in the Missing 
Persons Information and Reporting Act; and in Subsection 
N, Paragraph N(1), after the semicolon, added "and"; in 
Paragraph N(2), after the semicolon, deleted "and" and 
added “or", and in Paragraph N(3), after "individual", 
deleted "has an irreversible deterioration of intellectual 


faculties" and added "suffers from Alzheimer's disease or |. 


another form of dementia, regardless of age". 


The 2016 amendment; effective July 1, 2016, added ~ 


the definition of "Brittany alert" to the Missing Persons 
Information and Reporting Act, and made correspond- 
ing changes to the definitions of “custodian” and "endan- 
gered person" as used in the act; after the introductory 
sentence, added a new Subsection A and redesignated the 
succeeding subsections accordingly; in Subsection B, after 
"means", deleted "an individual" and added "a person"; 
in Subsection D, after "custody of a child", added "or of 


an adult with a developmental disability"; and in Subsec- 
tion E, Paragraph (5), after the semicolon, deleted "or", in 
Paragraph (6), after. the semicolon, added "or", and added 
a new Paragraph (7). 

The 2013 amendment, effective July 1, 2013, broadened 
the definition of "custodian"; defined "silver alert"; in Sub- 
section C, after "custody of a.child",.added the remainder 
of the sentence; in Paragraph (6) of Subsection D, after "Al- 
zheimer's disease", added "dementia" and after "brain dis- 
order", added "or a brain injury"; and added Subsection M, 

The 2010 amendment, , effective May 19, 2010, in 
the introductory sentence, changed the name of the act 
from the "Missing Persons Information Act” to the "Miss- 
ing Persons Information and Reporting Act"; in Paragraph 
(4) of Subsection D, after "Alzheimer's disease", added "or 
another degenerative brain disorder"; added Subsection F; 
in Subsection K, after "similarities between unidentified", 
deleted "body of a person" and added "human: remains"; 
and added Subsection N, 

The 2007 amendment, effective July ‘1, 2007, defined 

"endangered person" and "lead station". 


29-15-3. Missing persons information clearinghouse; function. 


A. The "missing persons information clearinghouse" is established in the department of public 
safety. The department of public safety shall provide for the administration of the clearinghouse. 
The department of public safety may adopt rules to carry out the provisions of the Missing Persons 
Information and Reporting Act [Chapter 29, Article 15 NMSA 1978] in the manner prescribed i in 
Subsection E of Section 9-1-5 NMSA 1978. 

B. The clearinghouse is a central repository of information on missing persons and shall be 
used by all law enforcement agencies, including tribal agencies, in this state. 

C. The clearinghouse shall: 

(1) establish a system of intrastate communication of information relating to missing per- 
sons; ‘ 

(2) provide a centralized file for the exchange of information on missing persons and un- 
identified human remains within the state; 

(3) communicate with the national crime information center for the exchange of informa- 
tion on missing persons suspected of interstate travel; 

(4) collect, process, maintain and disseminate accurate and complete information on miss- 
ing persons; 

(5) provide a statewide toll-free telephone line for the reporting of Ste persons and for 
receiving information on missing persons; 

(6) disseminate to custodians, law enforcement agencies, the public education department, 
the children, youth and families department and the general public information that explains how 
to prevent child abduction and what to do if a child becomes missing; 

(7) compile statistics relating to the incidence of missing persons within the state; 

(8) provide training and technical assistance to law enforcement agencies and social ser- 
vices agencies pertaining to missing persons; 

(9) establish a media protocol for disseminating information pertaining to missing per- 
sons; and 

(10) host the annual missing in New Mexico event. 

D. The clearinghouse shall print and distribute posters, flyers and other forms of information 
containing descriptions of missing persons. 

E. The department of public safety may accept public or private grants, gifts-and donations 
to assist the department in carrying out the provisions of the Missing Persons’ Information and 
Reporting Act. 


History: Laws 1995, ch. 146, § 3; a ch, 83, § 4; 


The 2022 amendment, effective February 24, 2022, 
2022, ch. 3, § 2. 


‘ required the missing persons information clearinghouse 
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to host the annual missing in New Mexico event; and in 
Subsection C, added new Paragraph 10. 

Temporary provisions. — Laws 2019, ch. 106, § 1, ef- 
fective March 28, 2019, provided: 

A. The "missing and murdered indigenous women task 
force" is created and shall exist until the end of fiscal year 
2021. 

B. The task force consists of: 

(1) the secretary of Indian affairs or the secretary's des- 
ignee from the Indian affairs department, who shall be 
chair of the task force; 

(2) the secretary of public safety or the secretary's des- 
ignee from the department of public safety; 

(3) a representative of the United State bureau of In- 
dian affairs office of justice services designated by the 
southwest region's deputy regional director for Indian ser- 
vices of the bureau of Indian affairs; 

(4) one person who is a member of a pueblo, appointed 
by the governor; 

(5) one person who is a sae of the Jicarilla Apache 
Nation, appointed by the governor; 

(6) one person who is a member of the Mescalero Apache 
Tribe, appointed by the governor; 

(7) one person who is a member of the Navajo Nation, 
appointed by the governor; 

(8) one person from the office of the medical investiga- 
tor; 

(9) one person who is a representative of an indigenous 
women's nongovernmental organization that provides 
counseling services for indigenous women and girls who 
have been victims of violence, appointed by the governor; 

(10) one person who is a representative of a statewide 
or local nongovernmental organization that provides le- 
gal services to indigenous women and girls who have been 
victims of violence, appointed by the governor; and 

(11) one person who is an indigenous woman who has 
been a victim of violence or a family member of an indige- 
nous woman who has been a victim of violence, appointed 
by the governor. 

C. Vacancies by members of the task force appointed by 
the governor shall be filled by appointment by the gover- 
nor. 

D. Task force members appointed by the governor may 
receive per diem and mileage as provided for non-salaried 
public officers in the Per Diem and Mileage Act and shall 
receive no other compensation, pérquisite or allowance. 

E. The task force shall conduct a study to determine 
how to increase state resources for reporting and iden- 
tifying missing and murdered indigenous women in the 
state. The task force shall collaborate with tribal law en- 
forcement agencies to determine the scope of the problem, 
identify barriers to address the problem and create part- 
nerships to improve the reporting of and the investigation 
of missing and murdered indigenous women. 

F. The task force shall work with tribal governments 
and shall respect tribal sovereignty. The task force shall 
collaborate with the United States department of justice 
to improve its processes for information sharing and coor- 
dination of resources in regard to reporting and investi- 
gating cases of missing and murdered indigenous women 
in the state. 

G. The task force shall report its findings and recom- 
mendations to the governor, the legislative council service 
library and the appropriate interim legislative committee 
and present those findings to the appropriate interim leg: 
islative committee prior to November 1, 2020. 

The 2010 amendment, effective May 19, 2010,, in 
Subsection A, in the third sentence, after "may adopt 
rules", deleted "and regulations" and changed the name 


of the act from the "Missing Persons Information Act" to. 


the "Missing Persons Information and Reporting Act"; in 
Subsection C(2), after "persons and unidentified", deleted 


MISSING PERSONS INFORMATION AND REPORTING 


29-15-3 


"bodies of persons" and added "human remains"; in Sub- 
section C(6), changed "state department of public educa- 
tion" to "public education department"; and. in Subsection 
E, changed the name of the act from the "Missing Persons 
Information Act" to the "Missing Persons Information and 
Reporting Act". 

Temporary provisions. — Laws 2019, ch. 106, § 1, 
effective March 28, 2019 provided: 

A. The "missing and murdered indigenous women 
task force" is created and shall exist until the end of fiscal 
year 2021. 

B. The task force consists of: 

(1) the secretary of Indian affairs or the secretary's 
designee from the Indian affairs department, who shall be 
chair of the task force; 

(2) the secretary of public safety or the secretary's 
designee from the department of public safety; 

(3) a representative of the United States bureau of 
Indian affairs office of justice services designated by the 
southwest region's deputy regional director for Indian ser- 
vices of the bureau of Indian affairs; 

(4) one person who is a member of a pueblo, ap- 
pointed by the. governor; 

(5) one person who is a member of the Jicarilla 
Apache Nation, appointed by the governor; 

(6) -one person who is a member of the Mescalero 
Apache Tribe, appointed by the governor; 

(7) one person who is a member of the Navajo Na- 
tion, appointed by the governor; 

(8)* one person from the office of the medical inves- 
tigator; 

(9) one person who is a representative of an in- 
digenous women's nongovernmental organization that 


‘provides counseling services for indigenous women and 
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girls who have been victims of violence, appointed by the 
governor; 

(10) one person who is a representative of a state- 
wide or local nongovernmental organization that pro- 
vides legal services to indigenous women and girls who 
have been victims of violence, appointed by the governor; 
and 

(11) one person who is an indigenous woman who 
has been a victim of violence or a family member of an 
indigenous woman who has been a victim of violence, ap- 
pointed by the governor. 

C, Vacancies by members of the task force appointed 
by the governor shall be filled by appointment by the gov- 
ernor. 

D. Task force members appointed by the governor may 
receive per diem and mileage as provided for non-salaried 
public officers in the Per Diem and Mileage Act and shall 
receive no other compensation, perquisite or allowance. 

E. The task force shall conduct a study to determine 
how to increase state resources for reporting and iden- 
tifying missing and murdered indigenous women in the 
state. The task force shall collaborate with tribal law en- 
forcement agencies to determine the scope of the problem, 
identify barriers to address the problem and create part- 
nerships to improve the reporting of and the investigation 
of missing and murdered indigenous women. 

F. The task force shall work with tribal governments and 
shall respect tribal sovereignty. The task force shall collabo- 
rate with the United States department of justice to improve 
its processes for information sharing and coordination of 
resources in regard to reporting and investigating cases of 
missing and murdered indigenous women in the state. 

G.. The task force shall report its findings and recom- 
mendations to the governor, the legislative council service 
library and the appropriate interim legislative committee 
and present those findings to the appropriate interim leg- 
islative committee prior to November 1, 2020. 
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29-15-3.1 ~ LAW ENFORCEMENT [ DMIeeiM 29-15-3.2 


29-15-3.1. Endangered person advisory. 


A. The department of public safety shall issue an shadhnebed person advisory if, satRAe review 
and investigation of a missing person report of an endangered person, the department makes an 
independent determination that the missing-person is an endangered person. 

B. The department shall develop and implement endangered person advisory procedures for 
the purpose of disseminating, as rapidly as possible, information about an enfangered person. 
The procedures shall include: 

(1) notification to the lead station of the endaneat person advisory; 

(2) notification to other public and private media sources and members of the public as 
necessary; and 

(3) providing information about the eidangafid person, including all identifying informa- 
tion, to KeDR lead station and other media sources. | 


History: Laws 2007, ch, 119, § 3. Effective dates. — Laws 2007, ch. 119, § 4 made the 
section effective July 1, 2007. 


29-15-3.2. Silver alert advisory. 


A. The department of public safety shall issue a silver alert if, after review and investigation 
of a missing person report of a person subject to the alert, the department makes an independent 
determination that the missing person is a person subject to the alert. | 
' B.. The department of public safety shall develop and implement a silver alert plan for the pur- 
pose of disseminating, as rapidly as possible, information about a person subject to the alert. The 
plan shall: _. 

(1) provide a procedure for the department to notify the lead station that a silver alert has 
been declared. ‘The procedure shall include codes for use by the department in communicating 
with the lead station to prevent false alerts; 

(2) provide a procedure in which other state and private print, radio, television or whe ter 
media may alert members of the public of the missing person; 

(3) include a procedure for notifying the department of information technology that a sil- 
ver alert has been declared. The department of information technology shall immediately trans- 
mit the notification and related information to all state field operations employees so that they 
may be aware and vigilant in the course of their regular activities; 

(4) require cellular service companies to implement silver alerts in accordance with the 
federal communication commission's wireless emergency alerts processes; — 

(5). include a procedure for notifying all local and federal law enforcement agencies that a 
silver alert has been declared; 

(6) ‘provide for dissemination of information about the missing person to dhe lead atation, 
the department of information technology and local law enforcement agencies when a silver alert 
has been declared; and 

(7) - provide for collecting and maintaining the following records regarding each silver alert 
issued: 

(a) . the municipality where the missing person report originated; 
(b) the age of the missing person; 

(c). the gender of the missing person; 

(d) the date of the missing person report; 

(e) the date the silver alert is issued; and 

(f) the date of recovery of the missing person. 

C. -The department of public safety shall distribute the silver alert notification plan to all local 
law enforcement agencies and provide such training and other assistance as is necessary to ensure 
that the plan can be properly implemented. 

D.. Once a silver alert has been declared, only the department of public Rairhy may terminate 
the silver alert. 
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History: Laws 2013, ch. 81, § 1; 2019, ch. 50,§2. Alzheimer's disease or another form of dementia, regard- 
The 2019 amendment, effective June 14, 2019, ex- less of age; in Subsection B, after "department", added "of 

panded the notification and reporting requirements for public safety", deleted former Paragraphs B(1) through 

missing persons who are fifty years or older or about whom B(3) and added new Paragraphs B(1) through B(7); and 


there is a clear indication that the individual suffers from  .. added Subsections C and D, 


29-15-3.3. Brittany alert advisory. 


A. The department of public safety shall issue a Brittany alert if, after review and investiga- 
tion of a missing person report of a person subject to the alert, the department makes an inde- 
pendent determination that the missing person is a person subject to the alert. 

B. The department shall develop and implement Brittany alert procedures for the purpose of 
disseminating, as rapidly as possible, information about a person subject to the alert. The proce- 
dures shall include: 

- (1) notification to'the lead station of the Brittany alert; 

(2) notification to other oe and private media sources and members of the public as 
necessary; and 

(3) the provision of in fovmietion about the subject of the Brittany alert, including all iden- 
tifying information, to the lead station and other media sources. 


History: Laws 2016, ch. 8, § 2. M4 Effective dates. — Laws 2016, ch. 8, § 3 made Laws 
2016, ch. 8, § 2 effective July 1, 2016; 


29-15-3.4. Department of public safety; Mark Daniel Aguilar 
information sharing requirement. 


A. Within thirty days, the department of public safety shall share with the national missing 
and.unidentified persons system created by the United States department of justice's national 
institute of justice: 

(1) all information in the missing persons information clearinghouse; and 

(2). all information the department receives pursuant to the Missing Persons Information 
and Reporting Act regarding the identification and location of missing and unidentified persons or 
human remains. 

B. The requirements pursuant to this section shall be known as the "Mark Daniel Aguilar in- 
formation sharing requirement". 


History: Laws 2019, ch. 120, § 1. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 120 contained no adjournment of the legislature. 
effective date provision, but,/pursuant to N.M. Const., art. 


29-15-4. State department of public education; cooperation with 
clearinghouse. 
The state department of public education [public education department] shall cooperate with 
the clearinghouse in seeking to locate missing children who may be enrolled in New Mexico school 


systems, including private schools, and for the reporting of children who may be missing or who 
may be unlawfully removed from schools. 


History: Laws 1995, ch. 146, § 4. Cross references. — For the public education depart- 
Bracketed material..— The bracketed material was ment, see 9-24-4 NMSA 1978. 
inserted by the compiler and is not part of the law. 
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29-15-5 LAW ENFORCEMENT 29-15-6 


29-15-5. Custodian or immediate family member request for 
information. 


A. Upon written or oral request to a law enforcement agency by a custodian or immediate fam- 
ily member of a missing person, the law enforcement agency shall immediately request from the 
clearinghouse information concerning the missing person that may aid the custodian or immedi- 
ate family member in the identification or location of the missing person. 

B. A law enforcement agency to which a request has been made pursuant to Subsection A of 
this section shall report to the custodian or immediate family member on the results of its inquiry 
to the clearinghouse within seven calendar days after the day the request is received by the law 
enforcement agency, or as soon as the results of its inquiry become available, whichever occurs 
last. 

C. A law enforcement agency shall not report to a custodian or immediate family member pur- 
suant to Subsection B of this section if the missing person is not a minor, has been found and has 
informed a law enforcement agency or the clearinghouse that the person requests confidentiality 
regarding the person's status and location. If the missing person who requests confidentiality 
regarding the person's status and location is a person with a custodian appointed by a judge, the 
law enforcement agency shall inform the court that the person has been found and. has requested 
confidentiality regarding the person's status and location. A law enforcement agency shall also 
report to the custodian that the person has been found unless there is competent evidence that to 
do so may cause harm to the incapacitated person. 

D. The Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978] shall not apply 
to a request to inspect records regarding a person who has requested confidentiality pursuant to 
Subsection C of this section. 


History: Laws 1995, ch. 146, § 5; 2010, ch. 33, § 5; 
2021, ch. 39, § 1. 

The 2021 amendment, effective June 18, 2021, re- 
quired confidentiality in certain circumstances for a per- 
son who has been reported missing and is found by law 
enforcement, provided additional duties for law enforce- 
ment under these circumstances, and provided that the 
Inspection of Public Records Act shall not apply to a re- 
quest to inspect records regarding a person who has been 
reported missing, is found by law enforcement and has 
requested confidentiality; and added Subsections C and D. 


29-15-6. Missing person report forms. 


The 2010 amendment, effective May 19, 2010, in Sub- 
section A, after "Upon written", deleted "notification" and 
added "or oral request"; after "information concerning 
the", added "missing"; and after "location of the", added 
"missing"; and in Subsection B, after "law enforcement 
agency to which", deleted "notification" and added "a re- 
quest"; after "request has been", deleted "provided" and 
added "made"; after "results of its inquiry", added "to the 
clearinghouse"; and after "days after the day the", deleted 
"written notification" and added "request". 


A. The clearinghouse shall distribute missing person report forms to law enforcement agencies 


in the state. 


B. A missing person report may be made to a law enforcement agency in person, or by tele- 
phone, electronic media or other indirect method of communication and the person taking the 
report may enter the information on the form for the reporter. A missing person report form may 
be completed by the reporter and delivered to a law enforcement officer, 

C. A copy of the missing person report form shall be filed with the clearinghouse. 

D. A missing person report form shall include, to the extent available, the following information: 


(1) the missing person's: 


(a) name, including any alternative names used; 


(b) date of birth; 


(c) identifying marks, including birthmarks, moles, tattoos and scars; 


(d) height and weight; 
(e) gender; 
(f) race; 


(g) current hair color and true or natural hair color; 


(h) eye color; 


(i) prosthetics, surgical implants or cosmetic implants; 
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(j) physical anomalies; 
(k) blood type; 
(1) driver's license number; and 
(m) social security number; 
(2). a photograph of the missing person, with a recent photograph being preferable; 
(3) a description of the clothing the missing person was believed to be wearing; 
(4) a description of items that might be with the missing person, such as jewelry and 
‘accessories; 
(5) information on the missing person's electronic communications devices, including cell 
phone numbers and email addresses; 
(6) reasons why the reporting person believes that the person is missing; 
(7) the name and location of the missing person's school or employer; 
(8) the name and location of the missing person's dentist or primary care physician; 
(9) any circumstances that may indicate that the disappearance of the missing person was 
not voluntary; . 
(10) any circumstances that indicate that the missing person may be at risk of injury or 
death; be , 
(11) a description of the possible means of transportation of the missing person, including 
make, model, color, license and vehicle identification number of a vehicle; 
(12) any identifying information about a known or possible abductor of the missing person 
or the person last seen with the missing person; 
(18) any other information that can aid in locating the missing person; and 
(14) the date of last contact with the missing person. 


History: Laws 1995, ch. 146, § 6; 2010, ch. 33, § 6. The 2010 amendment, effective May 19, 2010, in Sub- 
section B, after "or by telephone," added "electronic me- 
dia"; and added Subsection D. 


29-15-7. Law enforcement requirements; missing person reports; 
unidentified human remains. 


A. A law enforcement agency shall accept without delay and without exception for any reason 
any report of a missing person and, no later than two hours after receiving a missing person report 
or additional or supplemental information for the report, shall: 

(1) start an appropriate investigation to determine the present location of the missing 
person and to determine whether the missing person is an endangered person; 

(2) provide to the clearinghouse all information the law enforcement agency has relating 
to an investigation regarding or the location or identification of a missing person; 

(3) enter the name of the missing person into the clearinghouse and the national crime 
information center missing person file; and 

_ (4) ifthe missing person is determined to be an endangered person, notify the department 

of public safety in accordance with procedures prescribed by the department. 

B. Information not immediately available shall be obtained as soon as possible by the law en- 
forcement agency and, no later than two hours after receipt of the information, entered into the 
clearinghouse and the national crime information center file as a supplement to the original entry. 

C. All New Mexico law enforcement agencies are required to enter information about all un- 
identified human remains found in their jurisdiction into the clearinghouse and the national crime 
information center unidentified person file, including all available identifying features of the hu- 
man remains and a description of the clothing found on the human remains. If an information en- 
try into the national crime information center file results in an automatic entry of the information 
into the clearinghouse, the law enforcement agency is not required to make a direct entry of that 
information into the clearinghouse. 


History: Laws 1995, ch. 146, § 7; 2007, ch. 119, § 2; 2010 Multiple Amendments. — Laws 2010, ch. 32, $3 
2010, ch. 82, § 3; 2010, ch. 383, § 7. and Laws 2010, ch. 38, § 7 both enacted amendments to 
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this section. Pursuant to 12-1-8 NMSA 1978, Laws 2010, 
ch. 33, § 7, as the last act signed by the governor, has been 
compiled into the NMSA as set out above, and Laws 2010, 
ch. 32, § 3, while not compiled pursuant to 12-1-8 NMSA 
1978, is set out below, 

Laws 2010, ch. 33, § 7 [set out above], effective 
May 19, 2010, in the title of the section, after "unidentified", 
deleted "bodies" and added "human remains"; in Subsection 
A, after "law enforcement agency" deleted "upon" and added 
"shall accept without delay and without exception for any 
reason any report of a missing person and, no later than 
two hours after" and after "missing person report", added 
“or additional or supplemental information for the report"; 
in Subsection A(1) and (3), deleted "immediately" from the 
beginning of the each sentence; in Subsection A(4), after "an 
endangered person," deleted "immediately"; in Subsection 
B, after "law enforcement agency and" added “no later than 
two hours after receipt of the information"; and in Subsec- 
tion C, in the first sentence, after “information about all un- 
identified", deleted “bodies of persons" and added “human 
remains"; after "identifying features of the", deleted “body" 
and added “human remains"; and after "clothing found on 
the" deleted "body" and added “human remains". 

Laws 2010, ch. 82, § 8 [set out below], effective 
May 19, 2010, in the title of the section, after “unidenti- 
fied", deleted "bodies" and added the “human remains"; 
in Paragraph (4) of Subsection A, after "endangered per- 
son", deleted "immediately" and after "department of pub- 
lic safety", added "within twelve hours of receiving the 
report"; and in Subsection C, in the first sentence, after 
“available identifying features of the", deleted “body" and 
inserted "human remains"; and after "description of the 
clothing found", deleted "of the body" and inserted "with 
the body", and provided: 

"29-15-7. Law enforcement requirements; missing per- 
son reports; unidentified human remains. 


LAW ENFORCEMENT 


29-15-7.1 


A. A law enforcement agency, upon receiving a missing 
person report, shall: 

(1) immediately start an appropriate investigation 
to determine the present location of the missing person 
and to determine whether the missing person is an en- 
dangered person; 

(2) Lise to the clearinghouse all information the 
law enforcement agency has relating to an investigation re- 
garding, or the location oridentification of, a missing person; 

(3) immediately enter the name of the missing per- 
son into the clearinghouse and the national crime infor- 
mation center missing person file; and 

(4) ifthe missing person is determined to be anven- 
dangered person, notify the department of public safety 
within twelve hours of receiving the report, in accordance 
with procedures prescribed by the department. 

B. Information not immediately available shall be 
obtained as soon as possible by the law enforcement 
agency and entered into the clearinghouse and the na- 
tional crime information center file as a supplement to 
the original entry. 

C. All New Mexico law enforcement agencies are re- 
quired to enter information about all unidentified human 
remains of persons found in their jurisdiction into the 
clearinghouse and the national crime information center 
unidentified person file, including all available identify- 
ing features of the human remains and a description of the 
clothing found with the human remains. If an information 
entry into the national crime information center file results 
in an automatic entry of the information into the clearing- 
house, the law enforcement agency is not required to make 
a direct entry of that information into the clearinghouse." 

The 2007 amendment, effective July 1, 2007, required 
law enforcement agencies to determine whether a missing 
person is an endangered person and if the missing person 
is an endangered person, to notify the department of pub- 
lic safety. 


29-15-7.1. Missing child reports; law enforcement agencies; duties; 


registrar. 


A. Upon receiving a report of a child believed to be missing, a law enforcement agency shall: 

(1) no later than two hours after receiving the report, enter identifying and descriptive in- 
formation about the child into the national crime information center computer. Law enforcement 
agencies having direct access to the national crime information center computer shall enter and 
retrieve the data directly and shall cooperate in the entry and retrieval of data on behalf of law 
enforcement agencies that do not have direct access to the system; and 

(2) notify the state registrar within twenty-four hours, by telephone, facsimile or elec- 
tronic transmission, of the missing child. Within three days of this initial notification, the law en- 
forcement agency shall make a written notification in a manner and form prescribed by the state 
registrar. Both notifications shall include the missing child's name, date of birth and county and 
state of birth; the mother's maiden name; the name of the noncustodial parent if the parents are 
not married; the name and telephone number of a contact person at the reporting law enforcement 
agency; and any other information required by the state registrar. 

B. ‘ Immediately after a missing child is located, the law enforcement agency that located or 
returned the missing child shall notify the law enforcement agency having jurisdiction over the 
investigation, and the originating agency shall clear the entry from the national crime information 
center computer and shall, within twenty-four hours, notify the state registrar in writing that the 
missing child has been located. 


History: 1978 Comp., § 29-15-7.1, as enacted by IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Laws 2010, ch. 33, § 8. journment of the legislature. 

Effective dates. — Laws 2010, ch. 33 contained no ef- d : 
fective date provision, but, pursuant to N,M. Const., art. 
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29-15-7.2 MISSING PERSONS INFORMATION AND REPORTING 29-15-8 


29-15-7.2. Birth records of missing children; state registrar's duties. 


A. Upon notification by a law enforcement agency that a child born in the state is missing, the 
state registrar shall flag the child's birth record in such a manner that whenever a copy of the 
birth certificate or information concerning the birth record is requested, the state registrar shall 
be alerted to the fact that the certificate is that of a missing child. 

B. Upon notification by a law enforcement agency that a child born outside the state is miss- 
ing, the state registrar shall notify the corresponding officer in the state where the child was born 
that the child has been reported missing. 

C. In response to any inquiry, the state registrar or any local registrar appointed by the state 
registrar or any employee of the vital statistics bureau of the health services division of the de- 
partment of health shall not provide a copy of a birth certificate or information concerning the 
birth record of any missing child whose birth record is flagged pursuant to this section, except fol- 
lowing notification of the law enforcement agency having jurisdiction over the investigation of the 
missing child. Such inquiries shall be handled in the following manner: 

(1) when a copy of the birth certificate of a missing child whose record has been flagged is 
requested in person, the local registrar or employee accepting the request shall immediately notify 
that person's supervisor or the state registrar. If possible, the person making the request shall 
complete a form supplying the requester's name, address, telephone number and relationship to 
the missing child and the name, address and birth date of the missing child. The driver's license of 
the requester, if available, shall be photocopied and returned. The requester shall be informed that 
a copy of the birth certificate will be mailed to the requester. The local registrar or employee shall 
note the physical description of the requester, and, upon that requester's departure from the vital 
statistics bureau office, the supervisor or state registrar shall immediately notify the law enforce- 
ment agency having jurisdiction of the request and the information obtained pursuant to this para- 
graph. The state registrar will retain the form completed by the person making the request; and 

(2) when a copy of the birth certificate of a missing child whose birth record has been 
flagged is requested in writing, the state registrar shall immediately notify the law enforcement 
agency having jurisdiction of the request and shall provide a copy of the written request. The state 
registrar shall retain the original written request. 

D. Upon notification by a law enforcement agency that a missing child has been recovered, the 
state registrar shall remove the flag from the child's birth record. 


History: 1978 Comp., § 29-15-7.2, as enacted by Effective dates. — Laws 2010, ch. 33 contained no ef- 
Laws 2010, ch. 33, § 9. D fective date provision, but, pursuant to N.M. Const., art. 

Cross references. — For the vital statistics bureau, IV, § 23, was effective May 19, 2010, 90 days after the ad- 
see 24-14-3 NMSA 1978. journment of the legislature. 


29-15-8. Release of dental records; immunity. 


A. At the time a missing person report is made, the law enforcement agency to which the miss- 
ing person report is given shall provide a dental record release form conforming to the require- 
ments of the federal Health Insurance Portability and Accountability Act of 1996 to the custodian 
or immediate family member of the missing person, provided that the custodian or immediate 
family member is authorized pursuant to that federal act to execute a release on behalf of the 
missing person. The law enforcement agency shall endorse the dental record release form with 
a notation that a missing person report has been made in compliance with the provisions of the 
Missing Persons Information and Reporting Act. When the dental record release form is properly 
completed by the custodian or immediate family member of the missing person and contains the 
endorsement, the form is sufficient to permit a dentist or physician in this state to release dental 
records relating to the missing person to the law enforcement agency. 

B. Ifarelease form cannot be executed, the law enforcement agency shall seek disclosure of the 
dental records of a missing person directly from the records custodian pursuant to the provisions 
of the federal Health Insurance Portability and Accountability Act of 1996 that allow disclosure of 
health information for law enforcement purposes. 
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LAW ENFORCEMENT: 


29-15-11 


C. The law enforcement agency shall send the dental-records to the clearinghouse. §..° 
D. Adentist or physician who releases dental records pursuant to this section is immune from 
civil liability or criminal Sore Pie for the release of the dental records. | 


History: Laws 1996, ch. 146, , 8; 2010, ch. 338, § 10% 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, in the first sentence, after "dental record release 
form", added "conforming to the requirements of the fed- 


eral Health Insurance Portability and Accountability Act: 


of 1996" and after "family member of the missing person", 
added "provided. that the custodian or immediate fam- 
ily member is authorized pursuant to that federal act to 
execute a release on behalf of the missing person"; and 


in the second sentence, after "Missing Persons Informa- 
tion", added "and Reporting”; deleted the former language 
of Subsection B, which authorized a district court judge 
to release dental records of a missing person to a law en- 


‘forcement agency; added the current language of Subsec- 


tion B; and in Subsection D, after "physician who releases 
dental records", deleted "to a person presenting a proper 
release executed or ordered". — 


29-15-9.. Cross-checking and matching. 


A. The clearinghouse shall cross-check and attempt to match unidentified human remains 
with descriptions of missing persons. When the clearinghouse discovers a possible match between 
unidentified human remains and a missing person description, the clearinghouse shall notify the 


appropriate law enforcement agencies. 


B.' Law enforcement agencies that receive notice of a possible match shall make ‘Gdn BLES 
for positive identification. If a positive identification is made, the law enforcement agency shad 
complete and close the investigation with written notification to the clearinghouse. 

C. Law enforcement agencies that receive notice of a possible match between human remains 
and a missing person description shall notify the office of the state medical investigator. 


History: Laws 1995, ch. 146, § 9; 2010, ch. 33, § 11. 
The 2010 amendment, effective May 19, 2010, in Sub- 
section A, in the first sentence, after "to match unidenti- 


in the second sentence, after "possible match between 


unidentified", deleted "body" and added "human remains"; 
and added Subsection C, 


fied", deleted "bodies" and added "human remains’, ; and 


29-15-10. Interagency cooperation. 


A. State agencies and public and private schools shall cooperate with a law enforcement agency 
that is investigating a missing person report and shall furnish any information that will assist the 
law enforcement agency in completing the investigation, 

B. | Information provided by a state agency or a public or private school shall not bd released to 
any person outside the law enforcement agency or the clearinghouse, except as provided by rule of 
the department of public safety. 


History: Laws 1995, ch. 146, § 10; 2010, ch. 33, § 12. The 2010 amendment, effective May 19, 2010, in Sub- 


section B, after "except as provided by", deleted "regula- 
tion" and added "rule", 


29-15-11. Confidentiality of records. 


A. The department of public safety, shall by rule provide for the classification of information 
and records as confidential that: 

(1) are otherwise confidential under state or federal law or rules adopted pursuant to state 
or federal law; 

(2) are related to the investigation by a law enforcement agency of a missing neragn or un- 
identified human remains, if the department of public safety, in consultation with the law enforce- 
ment agency, determines that release of the information would be deleterious to the investigation; 

(3) are records or notations that the clearinghouse maintains for internal use in matters 
relating to missing persons and unidentified human remains and the department of public safety 
determines that release of the internal documents might interfere with an investigation by a law 
enforcement agency in New Mexico or any other jurisdiction; or 
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AMBER ALERT 


29-15-13 


(4) the department of public safety determines might interfere with an investigation or 


otherwise harm a person, custodian or reporter. 


B. The rule may provide for the sharing of confidential information with the custodian or im- 
mediate family member of the missing person, except as provided pursuant to Section 29-15-5 


NMSA 1978. 


History: Laws 1995, ch, 146, § 11; 2010, ch. 33, § 13; 
2021, ch. 39, § 2. 

The 2021 amendment, effective June 18, 2021, pro- 
vided an exception to the provision authorizing the shar- 
ing of confidential information with the custodian or 
immediate family member of a missing person; and ‘in 
Subsection B, after "missing person", added "except as 
provided pursuant to Section 29-15-5 NMSA 1978". 

The 2010 amendment, effective May 19, 2010, in 
Subsection A, after "public safety shall by", deleted 


"regulation" and added "rule"; in Paragraph (1) of Subsec- 
tion A, after "state or federal law or", deleted "regulations" 
and added "rules"; in Paragraph (2) of Subsection A, af- 
ter "missing person or unidentified", deleted "body" and 
added "human remains"; in Paragraph (8) of Subsection 
A, after "missing persons and unidentified", deleted "bod- 
ies" and added "human remains"; and in Subsection Bat 
the beginning of the sentence, after "The", deleted "regula- 
tion" and added "rule". 


29-15-12. Attorney general to require compliance; removal or discipline. 


A. The attorney general shall enforce‘state agency compliance with the provisions of the Miss- 
ing Persons Information and Reporting Act as appropriate to assure the immediate response to a 


report of a missing person. 


History: Laws 1995, ch. 146, § 12; 2010, ch. 33, § 14. 
The 2010 amendment, effective May 19, 2010, in the 
catchline, after "compliance", added "; removal or disci- 
pline"; in Subsection A, after "The attorney general shall" 
deleted "require each law enforcement agency to comply 


with the provisions of the Missing Persons Information 
Act and may seek writs of mandamus or other appropri- 
ate remedies to enforce the provisions of that act" and 
added the remainder of the sentence. 


29-15-13. Missing in New Mexico event. 


Each year, the department of public safety, in collaboration with the clearinghouse, shall host a 
"missing in New Mexico event" in support of all New Mexicans who are searching for missing rela- 
tives. The missing in New Mexico event is designated to: 

A. provide an opportunity for federal, state, local and tribal governments to come together in 
one location and virtually to assist families to file missing persons reports, update missing persons 
reports, submit DNA records or meet with an investigator; ) 

B. provide a network for New Mexicans with missing relatives to heal, access support services 
and access media outlets to distribute information about missing relatives to the general public, 
and 

C. encourage the department of public safety, local law enforcement agencies, the office of the 
attorney general, the office of the state medical investigator, the Indian affairs department, the de- 
partment of health and the behavioral health services and income support divisions of the human 
services department to come: topeter to provide support and services i New Mexican families 


with missing relatives. 


History: Laws 2022, ch. 3, § 1. 


Emergency clauses. — Laws 2022, ch. 3, § 3 contained 
an emergency clause and was approved February 24, 
2022. 


ARTICLE 15A 
AMBER Alert 


Sec. 

29-15A-1. Short title. 

29-15A-2. Definitions. 

29-15A-3, State police; AMBER alert notification Feel 
declaration of AMBER alert. 


Sec. 
29-15A-4. AMBER alert; initiation by other law enforce- 
ment agencies. 


29-15A-5. Submission of false information; penalty. 
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29-15A-1. Short title. 
This act [29-15A-1 to 29-15A-5] may be cited as the "AMBER Alert Law". 


History: Laws 2003, ch. 93, $1. Effective dates. — Laws 2003, ch. 98, § 6 made Laws 
2008, ch. 93, § 1 effective April 1, 2003. 


29-15A-2. Definitions. 


As used in the AMBER Alert Law: 

A. "AMBER alert" means a declaration by the authorized requester that an abduction has 
occurred and that notifications and broadcasts should be made pursuant to the AMBER alert no- 
tification plan; 

B. "authorized requester" means the person designates by the chief of the state police to imple- 
ment the AMBER alert notification plan; 

C. "chief of the state police" means the director of the New Mexico state police division of the 
department of public safety; 

D. "lead station" means an AM radio station that has been designated as the "state primary 
station" by the federal communications commission for the emergency alert system; and 

E. "state police’ means the New Mexico state police division of the department of public safety. 


History: Laws 2003, ch. 93, § 2. Effective dates. — Laws 2008, ch. 98, § 6 made Laws 
20038, ch. 93, § 2 effective April 1, 2003. 


29-15A-3. State police; AMBER alert notification plan; declaration of 
AMBER alert. 


A. The state police shall develop and implement an AMBER alert notification plan for the 
purpose of disseminating, as rapidly as possible, information about a child abduction so that law 
enforcement agencies and citizens throughout the state may be aware and vigilant. The plan shall: 

(1) provide a procedure for notifying the lead station by the authorized requester that an 
AMBER alert has been declared. The procedure shall include codes for use by the authorized re- 
quester in communicating with the lead station to prevent false alerts; 

(2) provide a procedure in which other state and private print, radio, television or other 
media may alert the members of the public of the abduction; 

(3) include a procedure for notifying the department of information technology that an 
AMBER alert has been declared. The department of information technology shall immediately 
transmit the notification and related information to all state field operations employees so that 
they may be aware and vigilant in the course of their regular activities; 

(4) include a procedure for notifying a representative of each cellular service company and 
paging service company operating in New Mexico so that a text message may be sent to the compa- 
ny's customers at no additional expense to the recipient or to any service that accepts the information 
from the authorized requester and delivers it to the cellular service or paging service company; 

(5) include a procedure for notifying all local and federal law enforcement agencies that an 
AMBER alert has been declared; and 

(6) provide for dissemination of information about a child or a child's abductor to the lead 
station, the department of information technology and local law enforcement agencies when an 
AMBER alert has been declared. 

B. The state police shall distribute the AMBER alert notification plan to all local law enforce- 
ment agencies and provide such training and other assistance as is necessary to ensure that the 
plan can be properly implemented. 

C. The authorized requester may declare an AMBER alert when the requester has reason to 
believe that: 

(1) achild under the age of eighteen has been abducted; 

(2) the child is in imminent danger of serious bodily harm or death; and 

(3) there is specific information available about the child or the child's abductor that may 
assist in an expedient and successful end to the abduction. 
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D. Once an AMBER alert has been declared, only the authorized requester may terminate the 
AMBER alert. 


History: Laws 2003, ch. 93, § 3; 2005, ch. 142, § 1; notification to and transmission of information by the de- 
2007, ch. 290, § 24; 2013, ch. 51, § 1. partment of information technology. 

The 2013 amendment, effective June 14, 2013, ex- The 2005 amendment, effective July 1, 2005, added 
panded the reasons for declaring an AMBER alert to in- Subsection A(4) to require that the AMBER notification 
clude abduction by a person related to the child; and in plan include a procedure for notifying each cellular and 
Paragraph (1) of Subsection C, after "has been abducted", paging service company in New Mexico so that a message 
deleted "by an unrelated person”. may be sent to the company's customers at no additional 

The 2007 amendment, effective July 1, 2007, re- expense to the person who accepts the information and 
quired the AMBER alert notification plan to provide for delivers it to the cellular or paging service company. 


29-15A-4. AMBER alert; initiation by other law enforcement agencies. 


A, The procedures for initiating an AMBER alert pursuant to the AMBER Alert Law are avail- 
able to all law enforcement agencies in New Mexico; provided that nothing in that law prohibits 
a local law enforcement agency from developing and implementing its own similar notification 
plan; provided further that nothing in that act supercedes a provision or procedure in such a local 
notification plan. 

B. Ifa law enforcement agency that has not developed and implemented its own similar plan 
desires that an AMBER alert be declared, it shall notify the authorized requester. The authorized 
requester shall declare an AMBER alert if, after evaluating the information, the authorized re- 
quester believes that the criteria for declaring an alert has been satisfied. 

C. If an AMBER alert is initiated and there is information that the child's abductor may be 
traveling or has traveled across state lines, the authorized requester shall notify the other states 
or the Republic of Mexico in order for those governments to issue an alert. The state police shall 
work with all bordering states and the Republic of Mexico in order to establish agreements to 
carry out regional alerts. 


History: Laws 20083, ch. 93, § 4. Effective dates. — Laws 2003, ch. 93, $.6 made Laws 
2008, ch. 93, § 4 effective April 1, 2003. 


29-15A-5. Submission of false information; penalty. 


A person who knowingly submits false information to a law enforcement agency regarding a 
child abduction is guilty of a petty misdemeanor and shall be sentenced in accordance with Sec- 
tion 31-19-1 NMSA 1978. 


History: Laws 2003, ch. 93, § 5. ’ Effective dates. — Laws 2003, ch. 93; § 6 made Laws 
2008, ch. 93, § 5 effective April 1, 2003. 
ARTICLE 16 
DNA Identification 
Sec. Sec. 
29-16-1. Short title. 29-16-8.1. DNA searches. 
29-16-2. Purpose of act. 29-16-9. Enforcement. 
29-16-3. Definitions. 29-16-10. Expungement of samples and DNA records 
29-16-4. Administrative center; powers and duties; head; from the DNA identification system and 
location; written agreement. CODIS. 
29-16-5. DNA oversight committee; created; powers and 29-16-10.1. Expungement of samples and DNA records. 
duties. 29-16-11. Assessment; collection; DNA fee. 
29-16-6. Collection of samples. 29-16-12. Penalty. 
29-16-6.1. Reimbursement of costs. 29-16-13. DNA identification system fund created; pur- 
29-16-7. Procedures for collection of samples. poses. 
29-16-8. Confidentiality; disclosure and dissemination of 
DNA records. 
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29-16-1 LAW ENFORCEMENT 29-16-2 


Chapter 29, Article 16 NMSA 1978 may be cited as the "DNA Identification Act”. 


History: Laws 1997, ch. 105, § 1; 2008, ch. 256, § 4. | Where defendant was convicted of multiple counts of 


The 2003 amendment, effective July 1/2003 substituted first degree criminal sexual penetration and first degree 
"Chapter 29, Article 16 NMSA 1978" for-"This act [29-16-1 kidnapping involving four separate victims, and where 
to 29-16-18 NMSA 1978)" at the beginning of the section. defendant claimed that New Mexico's DNA Identifica- 


tion Act, which requires all persons arrested for certain 
- ANNOTATIONS crimes to provide a DNA sample, is unconstitutional on 
Constitutionality. — New Mexico's DNA Identifica- its face, defendant's claim was denied, because weighing 
tion Act, which requires all persons arrested for certain the law enforcement need a identify a onic it or 
crimes to provide a DNA sample, is not unconstitutional arrested for committing a s ony, ce tl y sample's ms : 
on its face, because weighing the law enforcement need to sequent use under the combined DNA index system da- 


identify all persons it has arrested for committing a felony, tabase, against the minimally invasive means for secur- 
and the sample's subsequent use in a database, against ing the DNA sample from a defendant's cheek weighs in 


the minimally invasive means for securing the DNA sam- . , favor of, concluding that the search is reasonable under 
ple from a defendant's cheek weighs in favor of concluding the fourth amendment to the US. abet 9 an eh the 
that the search is reasonable under the fourth amend- N.M. Const., art. II, § 10. State v. Blea, 2018-N -052, 
ment to the’ U.S. Constitution and of the N.M. Const., art. cert. denied. 


II,§ 10. State v, Blea, 2018-NMCA-052, cert. denied. 


29-16-2. Purpose of act. 


The purpose of the DNA Identification Act is tor! 
A. establish a DNA identification system for covered offenders and persons required to sdeide 
a DNA sample pursuant to the provisions of Section 1 [29-3-10 NMSA 1978] of this 2006 act; 
B. facilitate the use of DNA records by local, state and federal law enforcement agencies in the: 
(1) identification, detection or exclusion of persons in connection with criminal investiga, 
tions; and 
(2) registration of sex offenders required to register pareuanks to the provisions of the Sex 
Offender Registration and Notification Act [Chapter 29, Article 11A NMSA 1978]; 
C. establish a missing persons DNA identification system consisting of the following DNA 
indexes: 
(1) unidentified persons; 
(2) unidentified human remains; and 
(3) relatives of, or known reference samples from, missing persons; and 
D. facilitate:the use of DNA records by local, state and federal law enforcement agencies and 
the state medical investigator in the identification and location of title and unidentified per- 
sons or human remains. 


History: Laws 1997, ch. 105, § 2; 2003, ch, 256, § 5; ANNOTATIONS 
2005, ch. 279, § 9; 2006, ch. 104, § 2. eet. ; / 

The 2006 amendment, effective January. 1, 2007, in _Constitutionality. — New Mexico's DNA Identifica- 
Subsection A, added "persons required to provide a DNA tion Act, which requires all persons arrested for certain 
sample pursuant to the provisions of Section 1 of this crimes to provide a DNA sample, is not unconstitutional 
2006 act". on its face, because weighing the law enforcement need 

Severability. — Laws 2006, ch. 104, § 11, effective Jan- to identify all persons it has arrested for committing a 
uary 1, 2007, provided that if any part or application of." felony, and the sample's subsequent use in a database, 
this act is held invalid, the remainder or its application to against the minimally Invasive means for securing the 
other situations or persons shall not be affected. DNA sample from a defendant's cheek weighs in favor 

The 2005 amendment, effective July 1, 2005, added of concluding that the search is reasonable under the 
Subsection B(2) to provide that a purpose of the act is to fourth amendment to the U.S. Constitution and of the 
facilitate the use of DNA records in the registration of sex N.M. Const., art. II, § 10. State v. Blea, 2018-NMCA-052, 
offen dats. cert, denied. 

Applicability. — Laws 2005, ch. 279, §14, effective Where defendant was convicted of multiple counts of 
July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 first degree criminal sexual penetration and first degree 
through 13 apply to a person convicted of a sex offense kidnapping involving four separate victims, and where 
on or after July 1, 2005 and a person convicted of a sex defendant claimed that New Mexico's DNA Identification 
offense prior to July 1, 2005 and who, on July 1, 2005, was Act, which requires all persons arrested for certain crimes 
still incarcerated, on probation or on parole for commis- to provide a DNA sample, is unconstitutional on its face, 
sion of that sex offense. defendant's claim was denied, because weighing the law 


enforcement need to identify all persons it has arrested 
for committing a felony, and the sample's subsequent use 
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under the combined DNA index system database, against 
the minimally invasive means for securing the DNA sam- 
ple from a defendant's cheek weighs in favor of concluding 


As used in the DNA Identification Act: 


that the search is reasonable under the fourth amend- 
ment to the U.S, Constitution and of the N.M. Const., art. 
II, § 10. State v, Blea, 2018-NMCA-052, cert. denied. 


A. "administrative center" means the part of a law enforcement agency crime laboratory that 
participates in the national DNA index system and that administers and operates the DNA iden- 


tification system; 


B. "CODIS" means the federal bureau of investigation's national DNA index system for stor- 
age and exchange of DNA records submitted by forensic DNA laboratories; 


C. "covered offender" means any person: 


(1) convicted of a felony offense as an adult pursuant to state, federal or military law; 

(2) convicted as an adult pursuant to youthful offender or serious youthful offender pro- 
ceedings under the Children's Code [Chapter 32A NMSA 1978] or pursuant to comparable or 
equivalent proceedings under state, federal or military law; or 

(3) required to register as a sex offender pursuant to the provisions of the Sex Offender 
Registration and Notification Act [Chapter 29, Article 11A NMSA 1978]; | 

D. "department" means the department of public safety; 
E. "DNA" means deoxyribonucleic acid as the basis of human heredity; 
F. "DNA identification system" means the DNA identification system established pursuant to 


the DNA Identification Act; 


G. "DNA oversight committee" means the DNA identification system oversight committee; 

H. "DNA records" means the results of DNA testing and related information; 

I, "DNA testing" means a forensic DNA analysis that includes restriction fragment length 
polymorphism, polymerase chain reaction or other valid methods of DNA typing performed to ob- 


tain identification characteristics of samples; 


J. "fund" means the DNA identification system fund; 

K. "missing persons DNA identification system" means the missing persons DNA identifica- 
tion system established by the DNA Identification Act; 

L, "sample" means a sample of biological material sufficient for DNA testing; and 

M. "sex offender DNA identification system" means the sex offender DNA identification sys- 


tem established by the DNA Identification Act. 


History: Laws 1997, ch. 105, §’8; 2008, ch. 256, § 6; 
2005, ch. 279, § 10; 2009, ch. 24, § 1; 2013, ch, 208, § 1. 

The 2013 amendment, effective July 1, 2013, clarified 
definitions; in Subsection A, after."part of a", added "law 
enforcement agency crime laboratory that participates 
in the" and after "index system", deleted "qualified New 
Mexico crime laboratory"; in Paragraph (2) of Subsection 
C, after "Children's Code", added "or pursuant to compa- 
rable or equivalent proceedings under state, federal or 
military law" and after "military law; or" deleted "a sex 
offender", and in Paragraph (3) of Subsection C, after-"reg- 
ister", added "as a sex offender". 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, added "part of a national DNA index system 
qualified New Mexico crime laboratory" and deleted for- 
mer Subsection B, which defined "DNA oversight commit- 
tee"; in Subsection C, deleted "under the Criminal Code, 


the Motor Vehicle Code or the constitution of New Mexico" 
and added "pursuant to state, federal, or military law"; 
and added Subsection G. 

The 2005 amendment, effective July 1, 2005, defined 
“covered offender" in Subsection D to include a sex of- 


fender who is required to register; and added Subsection 


M to define "sex offender DNA identification system". 
Applicability. — Laws 2005, ch. 279, §14, effective 
July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 
through 13 apply to a person convicted of a sex offense 
on or after July 1, 2005 and a person convicted of a sex 
offense prior to July 1, 2005 and who, on July 1, 2005, was 


still incarcerated, on probation or on parole for commis- 


sion of that sex offense. 

The 20038 amendment, effective July 1, 2003, added 
present Subsection K and redesignated former Subsection 
K as present Subsection L. 


29-16-4. Administrative center; powers and duties; head; location; 


written agreement. 


A. The administrative center shall: 


(1) establish and administer the DNA identification system. The DNA identification sys- 
tem shall provide for collection, storage, DNA testing, maintenance and comparison of samples 
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and DNA records for forensic and humanitarian purposes. Those purposes shall include gen- 
eration of investigative leads, statistical analysis of DNA profiles and identification of missing 
persons and unidentified human remains. Procedures used for DNA testing shall be compatible 
with the procedures the federal bureau of investigation has specified, including comparable test 
procedures, laboratory equipment, supplies and computer software. Procedures used shall meet or 
exceed the provisions of the federal DNA Identification Act of 1994 regarding minimum standards 
for state participation in CODIS, including minimum standards for the acceptance, security and 
dissemination of DNA records; 

(2) coordinate sample collection activities; 

(3) perform or contract for DNA testing; 

(4) serve as a repository for samples and DNA records; 

(5) act as liaison with the federal bureau of investigation for purposes of CODIS; 

(6) adopt rules and procedures governing: 

(a) sample collection; 

(b) DNA testing; 

(c) the DNA identification system and DNA records; 

(d) the acceptance, security and dissemination of DNA records; and 

(e) communication between local, state and federal law enforcement agencies, the cor- 
rections department and local jails and detention facilities in order to minimize duplicate sample 
collections from the same individual; 

(7) provide training to jail and detention facility personnel who are required to collect 
samples pursuant to Section 29-3-10 NMSA 1978; 

(8) be reimbursed for, pursuant to the DNA Identification Act, the costs of sample collec- 
tion and DNA testing of samples taken for the purposes of the identification of missing persons 
and unidentified human remains; 

(9) establish and administer the missing persons DNA identification system as a part of 
the DNA identification system; and 

(10) establish and administer the sex offender DNA identification system as part of the 
DNA identification system. 

B. The chief of the law enforcement agency where the administrative center is located shall se- 
lect the head of the administrative center with the approval of six members of the DNA oversight 
committee. The head of the administrative center shall manage the operations of the administra- 
tive center and shall have the education and experience to meet or exceed the requirements for a 
technical leader or a CODIS administrator pursuant to the federal bureau of investigation's qual- 
ity assurance standards. 

C. The administrative center shall be located at the crime laboratory of the law enforcement 
agency for the largest municipality in a class A county having a population of more than five hun- 
dred thousand at the most recent federal decennial census. If a relocation of the administrative 
center is required for continued compliance with the provisions of the DNA Identification Act, the 
DNA oversight committee shall designate any future locations of the administrative center upon 
approval of six voting members of the committee. 

D. The DNA oversight committee shall enter into a written agreement with the law enforce- 
ment agency where the administrative center is located and may designate the attorney general to 
enter into the agreement on its behalf and with its approval. 


History: Laws 1997, ch. 105, § 4; 2003, ch. 256, § 7; secretary of public safety to designate the unit to which 
2005, ch. 279, § 11; 2006, ch. 104, § 3; 2009, ch. 24, § 2; the administrative center would be attached; deleted for- 
2018, ch. 208, § 2. mer Subsections C and D, which authorized the secretary 

The 2013 amendment, effective July 1, 2013, provided of public safety to designate the location of the adminis- 
for the location and relocation of the administrative cen- trative center; and added Subsections B through D. 
ter and for the selection of the head of the administra- The 2009 amendment, effective June 19, 2009, in Sub- 
tive center; provided for the qualifications of the head of section A, at the end of the sentence, deleted “part of a 
the administrative center; required a written agreement crime laboratory" and added "that meets the requirements 
between the committee and the law enforcement agency for participation in the national DNA index system". 
where the administrative center will be located; in the The 2006 amendment, effective January 1, 2007, 
title, after "duties", deleted "transfer to other law enforce- added Subparagraph (e) of Paragraph (6) of Subsection 
ment agency" and added "head; location; written agree- B to provide for communication in order to minimize du- 


ment”; deleted former Subsection A, which required the plicate sample collections; and added Paragraph (7) of 
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29-16-5 DNA IDENTIFICATION 29-16-5 
Subsection B to provide for training to personnel to collect identification system as part of the DNA identification 
samples. system. 

Severability. — Laws 2006, ch. 104, § 11, effective Jan- Applicability. — Laws 2005, ch; 279, §14, effective 
uary 1, 2007, provided that if any part or application of July 1, 2005, provided that Laws 2005, ch. 279, §§ 1 
this act is held invalid, the remainder or its application to through 13 apply to a person convicted of a sex offense 
other situations or persons shall not be affected. on or after July 1, 2005 and a person convicted of a sex 

The 2005 amendment, effective July 1, 2005, added offense prior to July 1, 2005 and who, on July 1, 2005, was 
Subsection B(9) to provide that the administrative cen- still incarcerated, on probation, or on parole for commis- 
ter shall establish and administer the sex offender DNA sion of that sex offense, 


29-16-5. DNA oversight committee; created; powers and duties. 


A. The "DNA identification system oversight committee" is created. i DNA oversight com- 
mittee shall be composed of nine voting members as follows: 

“(1) a scientific: ph rats from the department crime ener rete Sante by the sec- 
retary of public safety; 

(2) a scientific representative from the crime laboratory of the police department for the 
largest municipality in‘a class A county having a population of more than two dion fifty thou- 
sand at the most recent federal decennial census; 

(3) the'secretary of corrections or the secretary's designated representative; 

(4) the state medical investigator or the investigator's designated representative; - 

(5) the attorney general or the attorney general's designated representative; 

(6). the president of the district attorneys’ association or the president's designated repre- 
sentative; a 
(7) the chief public defender or the chief public defender's designated representative; 

(8) the president of the New Mexico criminal defense lawyers association or the presi- 
dent's designated representative; and 

(9) the head of the administrative center or the head's designated rebrousntulive 

B. The DNA oversight committee shall adopt rules and procedures regarding the administra- 
tion and operation of the DNA identification system. 

C. The administrative center shall review and make recommendations to the DNA oversight 
committee regarding rules and procedures for the administration and operation of the DNA iden- 
tification system. 

D. The DNA oversight committee shall oversee the establishment and administration of the 
missing persons DNA identification system as part of the DNA identification system, 

K.. The DNA oversight committee shall adopt rules and procedures regarding the administra- 
tion and operation of the missing persons DNA identification system as part of the DNA identifica- 
tion system. 

F. The DNA oversight committee shall oversee the establishment and administration of the 
sex offender DNA identification system as part of the DNA identification system. 

G. The DNA oversight committee shall.adopt rules and procedures regarding the administration 
and operation of the sex offender DNA identification system as part of the DNA identification system, 

H. The DNA oversight committee shall designate and approve the location of the administra- 
tive center as provided in Section 29-16-4 NMSA 1978, 

I. The DNA oversight committee may award grants and loans pursuant to Section 29-16-13 
NMSA 1978. et 


History: Laws 1997, ch. 105, § 5; 2008, ch. 256, § 8; Applicability. — Laws 2005, ch. 279, §14, effective 


2005, ch. 279,'§ 12; 2009, ch. 24, § 3; 2018, ch. 208, § 3. July 1, 2005, provided that, Laws 2005, ch, 279, §§.1 
The 2018 amendment, effective July 1, 2013, required through 13 apply to.a person convicted of a sex offense 
that the DNA identification system oversight committee on or after July 1, 2005 and a person convicted of a sex 
designate and approve the location of the administrative offense prior to July 1, 2005 and who, on July 1, 2005, was 
center; and added Subsections H and I. still incarcerated, on probation or on parole for commis- 

The 2009 amendment made no changes. sion of that sex offense. 

The 2005 amendment, effective July 1, 2005, added The 2003 amendment, effective July 1, 2003 substi- 
Subsection F to provide for the establishment and admin- tuted "attorneys" for ' attorney's" in Subsection A(6); de- 
istration of the sex offender DNA identification system and leted "regulations" following "adopt rules" near the mid- 
added Subsection G to provide for the adoption of rules dle of Subsection B; and deleted."regulations" following 
and procedures regarding the establishment and adminis- "regarding rules" near the middle of Subsection C; and 
tration of the sex offender DNA identification system. added Subsections D and E. 
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29-16-6. Collection of samples. 


A. A covered offender shall provide one or more samples to the administrative center, as 
follows: 

(1): a covered offender convicted on or after July 1, 1997 shall ivitle a eddeiphs immedi- 
ately upon request to the corrections department as long as the request is made before release 
from any correctional facility or, if the covered offender is not sentenced to incarceration, before 
the end of any period of probation or other supervised release; 

(2) acovered offender incarcerated on or after July 1, 1997 shall provide a sample imme- 
diately upon request to the corrections department as long as the request is made before release 
from any correctional facility; 

(83) a covered offender on probation or other supervised release on or after July 1,.1997 
shall provide a sample immediately upon request to the corrections department as long as the 
request is made before the end of any period of probation or other supervised release; and 

(4) .a covered offender required to register or renew his registration pursuant to the provi- 
sions of the Sex Offender Registration and Notification Act [Chapter 29, Article 11A NMSA 1978] 
shall provide a sample immediately upon request to the county sheriff located in any county in 
which the sex offender is required to register, unless the sex offender provided a sample while in 
the custody of the corrections department or to the county sheriff of another county in New Mexico 
in which the sex offender is registered. 

B. A person eighteen years of age or over who is.arrested on or after January 1, 2007 for the 
commission of a felony as provided in Section 1 [29-3-10 NMSA 1978] of this 2006 act shall provide 
a sample immediately upon request to jail or detention facility personnel, unless: 

(1). the person has previously provided a sample sufficient for DNA testing pursuant to the 
provisions of this section; 

(2) the sample is in the possession of the administrative center; and 

(3) the sample has not been expunged. 

C. Samples from unidentified persons or relatives of a missing person shall be provided to the 
administrative center, as follows: 

(1) upon the completion of a permission to search form authorizing the collection ofa DNA 
sample; 

(2) upon the receipt of a properly executed search warrant; or 

(3) upon the issuance of a court order. 

D.. Samples from unidentified human remains shall be sitet by the state medical inveBtiodibir 

EK. Samples of known reference materials from missing persons shall be provided by the inves- 
tigating law enforcement agency. ; 


History: Laws 1997, ch. 105, § 6; 2003, ch. 256, § 9; ; ANNOTATIONS 
2005, ch. 279, § 13; 2006, ch. 104, § 4. http : pity ‘ 
The 2006 amendment, effective January 1, 2007, Constitutionality. — New Mexico's DNA Identifica- 
added Subsection B to provide with exception for the col- tion Act, which requires all persons arrested for certain 
lection-of samples from persons eighteen years of age or crimes to provide a DNA sample, is not unconstitutional 
older, who are arrested for a felony. on its face, because weighing the law enforcement need 
Severability. — Laws 2006, ch. 104, § 11, effective Jan- to identify all persons it has arrested for committing a 
uary 1, 2007, provided that if any part or application of felony, and the sample's subsequent use in a database, 
this act is held invalid, the remainder or its application to against the minimally invasive means for securing the 
other situations or persons shall not be affected. DNA sample from a defendant's cheek weighs in favor 
The 2005 amendment, effective July 1, 2005, added of concluding that the search is reasonable under the 
Subsection A(4) to provide that a covered offender shall fourth amendment to the U.S. Constitution and of the 
provide a sample upon request of the sheriff of any county N.M. Const., art. II, § 10. State v. Blea, 2018-NMCA-052, 
in which the sex offender is required to register, unless cert. denied. 
the sex offender ‘has given a sample while in custody of Where defendant was convicted of multiple counts of 
the corrections department of a sheriff of another county. first degree criminal sexual penetration and first-degree 
Applicability. — Laws 2005, ch. 279, §14, effective kidnapping involving four separate victims, and where 
July 1, 2005, provided that Laws 2005, ch, 279, §§ 1 defendant claimed that New Mexico's DNA Identifica- 
through 13 apply to a person convicted of a sex offense tion Act, which requires all persons arrested for certain 
on or after July 1, 2005 and a person convicted of a sex crimes to provide a DNA sample, is unconstitutional on 
offense prior to July 1, 2005 and who, on July 1, 2005, was its face, defendant's claim was denied, because weigh- 
still incarcerated, on probation or on parole for commis- ing the law enforcement need to identify all persons it 
sion of that sex offense. has arrested for committing a felony, and’the sample's 


subsequent use under the combined DNA index system 
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database, against the minimally invasive means for se- the fourth amendment to the U.S. Constitution and of the 
curing the DNA sample from a defendant's cheek weighs N.M., Const., art. II, § 10. State v. Blea, 2018-NMCA-052, 
in favor of concluding that the search is reasonable under cert. denied. 


29-16-6.1. Reimbursement of costs. 


A. When the DNA testing of samples listed in Section 29-16-6 NMSA 1978 is required, 
the administrative center shall be reimbursed for the costs of the sample collection and DNA 
testing: 

(1) of aerate persons by the investigating law enforcement agency; 

(2) of unidentified human remains by the state medical investigator or by the investigat- 
ing law enforcement agency; and 

(3) for relatives of, or known reference samples from, a missing person by the relatives of 
the missing person or by the investigating law enforcement agency. 

B. Reimbursements shall be deposited in the fund. 


History: Laws 2003, ch. 256, § 2. Effective dates. — Laws 2003, ch. 256, § 12 made 
Laws 2003, ch. 256, § 2 effective July 1, 2003. 
29-16-7. Procedures for collection of samples. 


A. The collection of samples pursuant to the provisions of Section 29-16-6 NMSA 1978 shall be 
conducted in a medically approved manner in accordance with rules and procedures adopted by 


the DNA oversight committee. 


B. A person who collects samples shall be trained in procedures that meet the requirements 
and standards specified in Subsection A of this section. 

C. A person authorized to collect samples and his employer shall be immune from liability 
in any civil or criminal action with regard to the collection of samples, if the collection is per- 
formed without negligence. This subsection shall not be deemed to create any additional liability 
or waive any immunity of public employees under the Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978]. 

D. Samples shall be stored in accordance with rules and procedures adopted by the adminis- 
trative center. 

E. DNA testing shall be performed by the administrative center or a contract facility it may 
designate. 

F. DNA records and des oeis shall be securely classified and stored by the administrative 
center. 


History: Laws 1997, ch. 105, § 7; 2003, ch, 256, § 10. the DNA Identification Act" following "provisions of Sec- 
The 2003 amendment, effective July 1, 2003, deleted tion" near the beginning; and substituted "by" for "at" 
"regulations" following "rules" throughout the section; in near the end of Subsection F. 


Subsection A substituted "29-16-6 NMSA 1978" for "6 of 


29-16-8. Confidentiality; disclosure and dissemination of DNA records. 


A. DNA records and samples are confidential and shall not be disclosed except as authorized 
in the DNA Identification Act pursuant to the rules and regulations developed and adopted by the 
DNA oversight committee. 

B. The administrative center shall make DNA records available for identification, compari- 
son and investigative purposes to local, state and federal law enforcement agencies and the state 
medical investigator pursuant to the rules developed and adopted by the DNA oversight commit- 
tee. The administrative center may disseminate statistical or research information derived from 
samples and DNA testing if all personal identification is removed pursuant to the rules developed 
and adopted by the DNA oversight committee. 

C. To minimize duplicate sample collection and testing, the administrative center may make 
information available, by secure electronic methods, to local, state and federal law enforcement 
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agencies, the corrections department, jails and detention facilities for the purpose of verifying 
whether a sample has been collected from a specific individual. Information provided under this 
subsection shall not include DNA testing results, 


History: Laws 1997, ch. 105, § 8; 2008, ch. 256, § 11; this act'is held invalid, the remainder or its application to 
2006, ch, 104, § 5. other situations or persons shall not be affected. 

The 2006 amendment, effective January 1, 2007, The 2003 amendment, effective July 1, 2003, in Sub- 
added Subsection C to provide for release of information in section B inserted "and the state medical investigator" fol- 
order to minimize duplicate sample collection and testing. lowing "law enforcement agencies" near the middle and 


Severability. — Laws 2006, ch, 104, § 11, effective Jan- deleted "and sala tena!) pein’ "to the rules" through- 
uary 1, 2007, provided-that if any part or application of out the section. 


29-16-8.1. DNA searches. 


A. Searches of samples collected pursuant to the DNA Identification Act, for purposes of the miss- 
ing persons DNA identification system, shall be limited to searches against DNA indexes consisting of: 
(1) unidentified persons; 
(2) unidentified human remains; 
(3) relatives of, or known reference samples from, missing persons; 
(4) covered offenders as defined by the DNA Identification Act and maintained by the 
DNA identification system; and 
(5) persons arrested for the commission of a felony as provided i in Section 1 of this 2006 act 
[29-3-10 NMSA 1978]. 
B. Searches of samples collected from unidentified persons or relatives of missing persons pur- 
suant to the DNA Identification Act shall not be performed Beeinaly DNA indexes consisting of 
evidentiary samples resulting from criminal investigations. 


History: Laws 2008, ch. 256, § 3; 2006, ch. 104, § 6. that the search is raidopebie under the fourth amend- 


The 2006 amendment, effective January 1, 2007, ment to the U.S. Constitution and of the N.M. Const., art. 
added Paragraph (5) of Subsection A to add persons ar- II, § 10. State v. Blea, 2018-NMCA-052, cert. denied. 
rested for a felony. Where defendant was convicted of multiple counts: of 

Severability. — Laws 2006, ch. 104, § 11, effective Jan- first degree criminal sexual penetration and first degree 
uary 1, 2007, provided that if any part or application of kidnapping involving four separate victims, and where 
this act is held invalid, the remainder or its application to defendant claimed that New Mexico's DNA Identification 
other situations or persons shall not be affected: Act, which requires all persons arrested for certain crimes 


to provide a DNA sample, is unconstitutional on its face, 


ANNOTATIONS defendant's claim was denied, because weighing the law 
Constitutionality. — New Mexico's DNA Identifica- — enforcement need to identify all persons it has arrested 
tion Act, which requires all persons arrested for certain for committing a felony, and the sample's subsequent use 
crimes to provide a DNA sample, is not unconstitutional under the combined DNA index system database, against 
on its face, because weighing the law enforcement need to the minimally invasive means for securing the DNA sam- 
identify all persons it has arrested for committing a felony, ple from a defendant's cheek weighs in favor of concluding 
and the sample's subsequent use in a database, against that the search is reasonable under the fourth amend- 


the minimally invasive means for securing the DNA sam- ment tothe U.S, Constitution and of the N.M. Const., art. 
ple from a defendant's cheek weighs in favor of concluding Il, § 10. State v. Blea, 2018-NMCA-052, cert, denied. 


29-16-9. Enforcement. 


A. The attorney general or a district attorney may petition a district court for an order requir- 
ing a covered offender or a person required to provide a DNA sample pursuant to the provisions of 
Section 1 of this 2006 act.[29-3-10 NMSA 1978] to: 

(1) provide a sample; or 
(2) provide a sample by alternative means if the covered offender or person will He 
cooperate. 

B. Nothing in this section shall prevent the collection of aaninles by aidan ofa court of compe- 
tent jurisdiction or the collection of samples of covered offenders, 


History: Laws 1997, ch. 105, § 9; 2006, ch. 104, § 7. NMSA 1978];,and added Subsection B to provide that 


The 2006 amendment, effective January 1, 2007, in nothing in this section prevents collection of samples by 
Subsection A, added a person required to provide a DNA order or a court or the collection of samples of covered of- 
sample pursuant to Section 1 of the 2006 act [29-3-10 fenders, « 
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Severability. — Laws 2006, ch. 104, § 11, effective Jan- this act is held invalid, the remainder or its application to 
uary 1, 2007, provided that if any part or application of other situations or persons shall not be affected. 


29-16-10. Expungement of samples and DNA records from the DNA 
identification system and CODIS. 


A. A person may request expungement of the person's sample and DNA records from the DNA 
identification system on the following grounds: 

(1) the conviction that led to the inclusion of the sample has been reversed; or 
(2) the arrest that led to the inclusion of the sample has: 

(a) resulted in a felony charge that has been resolved by a dismissal, nolle prosequi, 
successful completion of a pre-prosecution diversion program or a conditional discharge, misde- 
meanor conviction or acquittal; or 

(b) not resulted in a felony charge within one year of arrest. 

B. The administrative center shall expunge a person's sample and DNA records from the 
DNA identification system when the person provides the administrative center with the follow- 
ing materials: 

(1) awritten request for expungement of the sample and DNA records; and 

(2) acertified copy of a court order that reverses the conviction that led to the inclusion of 
the sample; or 

(3) for samples included pursuant to arrest: 

(a) a certified copy of the dismissal, nolle prosequi, successful completion of a pre- 
prosecution diversion program or a conditional discharge, misdemeanor conviction or acquittal; 
or 

(b) a sworn affidavit that no felony charges arising out of the arrest have been filed 
within one year. 

C.. When a person's sample and DNA records are expunged from the DNA identification sys- 
tem, the head of the administrative center shall ensure that the person's sample and DNA records 
are expunged from CODIS. 

D. The administrative center shall not expunge a person's sample and DNA records from the 
DNA identification system if the person has a prior felony conviction or a pending felony charge 
for which collection of a sample is authorized pursuant to the provisions of the DNA Identifica- 
tion Act. 


History: Laws 1997, ch. 105, § 10; 2006, ch. 104, § 8. and added Subsection D to prohibit expungement in cer- 


The 2006 amendment, effective January 1, 2007, in tain cases. 
Paragraph (1) of Subsection A, deleted DNA records in the Severability. — Laws 2006, ch. 104, § 11, effective Jan- 
DNA identification system; added Paragraph (2) of Sub- uary 1, 2007, provided that if any part or application of 
section A and Paragraph (3) of Subsection B to provide this act is held invalid, the remainder or its application to 
for expungement based on certain resolutions of an arrest; other situations or persons shall not be affected. 


29-16-10.1. Expungement of samples and DNA records. 


A. ' A person may request expungement of his sample and DNA records from the missing per- 
sons DNA identification system. 

B. The administrative center shall expunge a person's sample and DNA records from the miss- 
ing persons DNA identification system when the person provides the wach center with 
the following materials: 

(1) awritten request for expungement of his sample and DNA records; and 

(2) if applicable, a certified copy of a court order that overturns the original search war- 
rant or court order that led to the inclusion of his sample and DNA records in the missing persons 
DNA identification system. 

C,. When a person's sample and DNA records are expunged from the missing persons DNA 
identification system, the head of the administrative center shall ensure that the person's sample 
and DNA records are expunged from CODIS. 
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History: Laws 2003, ch. 256, § 1. Effective dates, — Laws 2003, ch. 256, § 12 made 
Laws 2008, ch. 256, §1 effective July 1, 2003. | 


29-16-11. Assessment; collection; DNA fee. 


A. Each time that a covered offender is convicted, the court shall assess a DNA fee of one hun- 
dred dollars ($100) in addition to any other fee, restitution or fine. The corrections department 
shall collect the DNA fee from the covered offender for deposit in the fund. 

B. When a covered offender is transferred to New Mexico from another state pursuant to an 
interstate compact, the corrections department shall assess and collect from the covered offender 
a DNA fee of one hundred dollars ($100) for deposit in the fund. 


History: Laws 1997, ch. 105, § 11; 2013, ch. 208, § 4. the DNA Identification Act"; in Subsection A, in the first 

The 2013 amendment, effective July 1, 2013, pro- sentence, deleted "When" and added "Each time that" and 
vided for the collection of the DNA fee by the corrections after "shall assess a", added "DNA", and deleted the for- 
department; in the title, after "assessment", deleted "of" mer second sentence, which provided that "The fee shall 
and added “collection; DNA fee"; deleted the former in- be deposited in the fund" and added the second sentence; 
troductory sentence “On and after the effective date of and added Subsection B, 


29-16-12. Penalty. 


A. Any person who by virtue of his employment or official position possesses or has access to 
samples or DNA records and who willfully discloses any of them to any person or in any manner 
not authorized by the DNA Identification Act is guilty of a fourth degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

B. Any person who uses or attempts to use samples or DNA records for a purpose not autho- 
rized by the DNA Identification Act is guilty of a fourth degree felony and shall be sentenced pur- 
suant to the provisions of Section 31-18-15 NMSA 1978. 

C. Any person who obtains or attempts to obtain samples or DNA records for a purpose not 
authorized by the DNA Identification Act is guilty of a fourth degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 1997, ch. 105, § 12. 


29-16-13. DNA identification system fund created; purposes. 


A. The "DNA identification system fund" is created in the state treasury. The faiid shall con- 
sist of all money received by appropriation, gift or grant, all DNA fees collected Pua to Sec- 
tion 29-16-11 NMSA 1978 and all investment income from the fund. 

B. Money and investment income in the fund at the end of any fiscal year shall not revert to 
the general fund but shall remain in the fund. Money and investment income in the fund is ap- 
propriated to the administrative center for expenditure in fiscal year 1998 and subsequent; fiscal 
years for the purposes provided in this section. 

C. The fund shall be used to implement the purposes of the DNA Identification Act, including 
paying the expenses incurred by the administrative center and all other reasonable expenses. 
Money in the fund may be used for loans or grants of money, equipment or personnel to any law 
enforcement agency, correctional facility, jail, detention facility, judicial agency, the-public, de- 
fender department or the office of the medical peck ig FA? upon approval of the DNA oversight 
committee. 


History: Laws 1997, ch. 105, § 13; 2006, ch. 104, § 9; B, after "for the purposes", deleted "of the fund" and added 
20138, ch. 208, § 5. “provided in this section"; and in Subsection C, in the first 
The 2018 amendment, effective July 1, 2013, made sentence, after "shall be used", deleted “for" and added 
grammatical changes; in the title, after "DNA", added — "to implement", in the second sentence, deleted "The ad- 
“identification system" and after "purposes", deleted "pro- ministrative center may use", and in the second sentence, 
cedure; accounting"; in Subsection A, after "gift or grant, after "Money in the fund", added "may be used" and. after 


all" deleted "money" and added "DNA fees"; in Subsection 


808 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


29-17-1 CRIMINAL RECORDS SCREENING FOR CAREGIVERS 29-17-4 


"medical investigator, upon", deleted "recommendation" | 


and added "approval". 

The 2006 amendment, effective January 1, 2007, 
changed "Section 11 of ghé DNA Tdentification Act" to 
"Section 29-16-11 NMSA 1978" in Subsection B; tte 
added "jail, detention facility" in Subsection E. 


Severability. — Laws 2006, ch. 104,§ 11, effective Jan- 
uary 1, 2007, provided that if any part or application of 
this act is held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


ARTICLE 17 


.Criminal Records Screening for Caregivers 


Sec. 

29-17-1. Repealed. 
29-17-2. Title. 
29-17-83. Purpose. 


29-17-1. Repealed. 


Repeals. — Laws 1998, ch. 68, § 6, repealed 29-17-1 
NMSA 1978; as enacted by Laws 1997, ch. 202, § 1, relat- 


Sec. 

29-17-4. Definitions. 

29-17-5. Criminal history screening required; regulatory 
implementation; appeals. 


May 20, 1998. For provisions of former section, see the 
1997 NMSA 1978 on NMOneSource.com. 


ing to criminal records screening for caregivers, effective 


29-17-2. Title. 


Sections 1 though 5 [29-17-2 to 29-17-5 NMSA 1978] of this act may be cited as the "Caregivers 
Criminal History Screening Act". | 


History: Laws 1998, ch. 68; § 1. 
ANNOTATIONS 


Law reviews. — For note and comment, "Spence v. 
Health Force, Inc.: One Step Forward, Two Steps Back For 


New Mexico Tort Jurisprudence?", see 36 N.M.L. Rev. 687 
(2006). 


29-17-83. Purpose. 


The purpose of the Caregivers Criminal History Screening Act and its requirement that caregiv- 
ers undergo a nationwide criminal history screening is to ensure to the highest degree Paasbje the 
prevention of abuse, ney ste or financial exploitation of care recipients: 


_ History: Laws 1998, ch. 68, § 2. 


29-17-4. Definitions. 


As used in the Caregivers Criminal History Screening Act: 

A. "applicant" means a person who seeks and is offered STARLOY AG or contractual service as 
a caregiver or hospital caregiver with a care provider; 

B. "caregiver" means a person, not otherwise required to undergo a nationwide criminal his- 
tory screening by the New Mexico Children's and Juvenile Facility Criminal Records Screening 
Act [Chapter 32A, Article 15 NMSA 1978], whose employment or contractual service with a care 
provider includes direct care or routine and unsupervised physical or financial: access to any care 
recipient served by that provider; 

C. "care provider" or "provider" means a skilled nursing facility; an intermediate care facil- 
ity; a care facility for Me mentally retarded; a general acute care facility; a psychiatric facility; 
a rehabilitation facility; a home*health agency; a homemaker agency; a home for the aged or 
disabled; a group home; an adult foster care home; a guardian service provider; a case manage- 
ment entity that provides services to people with developmental disabilities; a private residence 
that provides personal care, adult residential care or nursing care for two or more persons not 
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related by blood or marriage to the facility's operator or owner; an adult daycare center; a board- 
ing home; an adult residential care home; a residential service or habilitation service authorized 
to be reimbursed by medicaid; any licensed or medicaid-certified entity or any program funded 
by the aging and long-term services department that provides respite, companion or personal 
care services; or programs funded by the children, youth and families department that provide 
homemaker or adult daycare services. "Care provider" or "provider" does not include resident 
care facilities located at or performing services exclusively for any correctional facility, outpa- 
tient treatment facilities, diagnostic and treatment facilities, ambulatory surgical centers and 
facilities, end-stage renal dialysis and treatment facilities, rural health clinics, private physi- 
cians' offices or other clinics that operate in the same manner as private physicians' offices in 
group practice settings; 

D. "care recipient" means any person under the care of a provider who has a physical or mental 
illness, injury or disability or who suffers from any cognitive impairment that restricts or limits 
the person's activities; 

E. "conviction" means a plea, judgment or verdict of guilty, a plea of nolo contendere, an Alford 
plea or any plea or judgment entered in connection with a suspended sentence, in this state or any 
other state or jurisdiction; 

F. “hospital caregiver" means a person who provides direct unsupervised patient care in an 
inpatient setting and is not a licensed New Mexico health care professional practicing within the 
scope of a profession's license; 

G. "nationwide criminal history screening" means a criminal history background investiga- 
tion of an applicant, caregiver or hospital caregiver through the use of fingerprints collected by 
the department of public safety and submitted to the federal bureau of investigation, resulting 
in generation of a nationwide criminal history record for that applicant, caregiver or hospital 
caregiver; 

H: "nationwide criminal history record" means information concerning a person's arrests, in- 
dictments or other formal criminal charges and any dispositions arising therefrom, including con- 
victions, dismissals, acquittals, sentencing and correctional supervision and collected by criminal 
justice agencies; and 

I. "statewide criminal history screening" means a criminal history background investigation of 
an applicant or caregiver through the comparison of identifying information with the department 
of public safety's criminal record repository. 


History: Laws 1998, ch. 68, § 3; 1999, ch. 112, § 1; 
2005, ch. 226, § 1. 

The 2005 amendment, effective June 17, 2005, defined 
“applicant” in Subsection A to include a hospital caregiver; 
defined “care provider" or "provider" in Subsection C to in- 
clude a general acute care facility; added the definition of 
"conviction" in Subsection E; added the definition of "hos- 
pital caregiver” in Subsection F; defined "nationwide crimi- 
nal history screening" in Subsection G to include a hospital 
caregiver; deleted from the definition of "nationwide crimi- 
nal history record" in Subsection H information stored in 
computerized data bases of the federal bureau of investiga- 
tion, national law enforcement telecommunications system, 
department of public safety or the repositories of criminal 
history or other states; and added the definition of "state- 
side criminal history screening" in Subsection I. 


The 1999 amendment, effective June 18, 1999, in 
Subsection B, deleted "(32A-15-1 to 32A-15-4)" following 
"New Mexico Children's and Juvenile Facility Criminal 
Records Screening Act," and deleted "or volunteer service" 
following "contractual service"; in Subsection C, divided 
the existing provisions into two sentences, and in the first 
sentence inserted "a guardian service provider; a case 
management entity that provides services to people with 
developmental disabilities", deleted "providers" following 
“habilitation service," substituted "or any program" for 
"programs" and deleted "however, it" from the end, and in 
the second sentence inserted “Careproyider' or 'provider" 
at the beginning and added ' ‘outpatient treatment facili- 
ties ... group practice settings" to the end; and made aoe 
listic changes throughout the section. 


29-17-5. Criminal history screening required; regulatory 


implementation; appeals. 


A. The department of health is authorized to receive an applicant's, caregiver's or hospital care- 
giver's nationwide criminal history record obtained by the department of public safety as a result 
of a nationwide criminal history screening pursuant to an applicant's, caregiver's or hospital care- 
giver's authorization for such nationwide criminal history screening. Providers shall submit a set 
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of fingerprints of applicants, caregivers and hospital caregivers to the department of health for a 
nationwide criminal history screening, and the department of public safety shall accept from the 
department of health such fingerprints for the purpose of conducting a nationwide criminal history 
screening. 

B... The department of health is authorized to promulgate rules to implement the Caregivers 
Criminal History Screening Act, including rules establishing a three-year phased implementation 
based upon provider type; fingerprint submission procedures; fees; confidentiality; time frames 
for an applicant's or caregiver's nationwide criminal history screening; procedures for clarifying 
incomplete or confusing criminal history information; provider sanctions for noncompliance; and 
employment procedures pending the results of the nationwide criminal history screening relating 
to applicants and caregivers. ) 

.C. No caregiver or hospital caregiver may be employed by a care provider unless the care- 
giver or hospital caregiver first has submitted to a request for a nationwide criminal history 
screening prior to beginning employment in accordance with procedures established by rule by 
the departments of health and public safety. A caregiver or hospital caregiver shall apply for 
statewide criminal history screening when applying for employment with a care provider within 

twelve months of the caregiver's or mogpinig caregiver's most recent nationwide criminal history 
screening. 

D. The following felony convictions disqualify an applicant, caregiver or hospital caregiver 
from employment as a caregiver: 

(1) homicide; 

(2). trafficking controlled substances; 

(3) kidnapping, false imprisonment, Sree tise assault or aggravated battery; 

(4). rape, criminal sexual penetration, criminal sexual contact, incest, indecent exposure or 
other related sexual offenses; 

(5) crimes involving adult abuse, neglect or financial exploitation; 

(6) crimes involving child abuse or neglect; 

(7) robbery, larceny, burglary, fraud, extortion, forgery, embezzlement, credit card fraud or 
receiving stolen property; or 

(8) . an attempt, solicitation or conspiracy involving any of the felonies in this subsection. 

EH. Upon receipt by the department of health of the results of the applicant's, caregiver's or 
hospital caregiver's nationwide criminal history screening, the department of health shall give 
notice to the submitting:care provider whether the applicant or caregiver has a disqualifying 
conviction of a crime specified in Subsection D of this section. No other results of the applicant's, 
caregiver's or hospital caregiver's nationwide criminal history screening shall be provided to 
the care provider. Except as provided in Subsection F of this section, a care provider shall not 
employ an applicant or continue to employ a caregiver or hospital caregiver whose nationwide 
criminal history screening record reflects a disqualifying conviction. When the department of 
health provides notice to the care provider of a disqualifying conviction of a crime specified in 
Subsection D of this section, it shall also notify the applicant, caregiver or hospital caregiver, 
stating with specificity the convictions on which its decision is based and identifying the agency 
that provided the records. 

F. An applicant, caregiver or hospital caregiver whose nationwide criminal history record, 
obtained through the applicant's, caregiver's or hospital caregiver's nationwide criminal history 
screening and. other clarifying endeavors of the department of health, reflects a disqualifying con- 
viction of a crime specified in Subsection D of this section may request from the department of 
health an administrative reconsideration. The care provider may, in its discretion, continue to 
employ such person during the pendency of the reconsideration. A care provider may employ the 
applicant or caregiver if the reconsideration proceeding results in a determination by the depart- 
ment of health that the applicant's, caregiver's or hospital caregiver's nationwide criminal history 
record inaccurately reflects a disqualifying conviction of a crime specified in Subsection D of this 
section or that the employment presents no risk of harm to a care recipient or that the conviction 
does not directly bear upon the applicant's, caregiver's or hospital caregiver's fitness for the em- 


ployment. 
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G. The:department of health is‘authorized to adopt: rules for the administrative reconsidera- 
tion proceeding available to an applicant or caregiver whose nationwide criminal history record 


reflects a disqualifying conviction. The rules shall take into account the requirements of the Crim- - 


inal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]. 

H. A’care provider shall maintain records evidencing compliance with the requirements of this 
section with respect to all applicants and caregivers employed on or after May 20, 1998. . 

I; All criminal history records obtained pursuant'to this section by the department of health 
are confidential. No criminal history records obtained pursuant to this-section shall be used for 
any purpose other than determining whether an applicant, caregiver or hospital caregiver has‘a 
criminal conviction that would disqualify the applicant, caregiver or hospital caregiver from’ em- 
ployment as a caregiver or hospital caregiver. Except on court order or with the written consent 
of the applicant, caregiver or hospital caregiver, criminal records obtained pursuant to this section 
and the information contained therein shall not be released or otherwise disclosed to any other 
person or agency. A person who discloses confidential records or information in violation of this 
section is guilty of a misdemeanor and shall be rasta SiS Pl to the provisions of Subsection 
A of Section 31-19-1 NMSA 1978. 

J.° The department of health shall maintain a bo tiltars of all applicants who are disqualified 
from employment or contractual service as caregivers or hospital caregivers. An applicant's arrest 
record information shall not:be released except upon request of the applicant as provided in the 
Arrest Record Information Act [Chapter 29, Article 10 NMSA 1978}. : 

K. A care provider, including its administrators and employees, is not civilly liable to an ap- 
plicant or a caregiver for a good faith decision to employ, not employ or terminate employment 
pursuant to the Caregivers Criminal History Screening Act. 

L; : Failure to comply with the requirements of this section are. grounds for the state agency 
having enforcement authority with respect to the care provider to i pee eae Be administra- 
tive sanctions and penalties. 


History: Laws 1998, ch. 68, § 4; 1999, ch. 112; § 2; in subsection I that criminal history records shall be used 


2005, ch. 226, § 2. only to determine whether a hospital caregiver has a dis- 

The 2005 amendment, effective June 17, 2005, pro- qualifying conviction, and that criminal records shall not 
vided in Subsection A that the department is authorized be released or disclosed unless the hospital caregiver con- 
to receive a hospital caregiver's nationwide criminal his- sents; and provided in Subsection J that the department 
tory record or a hospital caregiver's authorization for shall maintain a registry of disqualified hospital caregiv- 
nationwide criminal history screening and requires pro- ers, 
viders to provide a set of fingerprints of hospital caregiv- The 1999 amendment, effective June 18, 1999, in 
ers to the.department; changed "regulations" to "rules" , Subsection A, in the first sentence, twice deleted "records" 
in Subsection B; provided that no hospital caregiver may preceding "screening", and inserted "nationwide" pre- 
be employed by a care provider unless the hospital care- ceding the second occurrence of "criminal screening"; in 
giver has submitted a request for a nationwide criminal the second sentence, substituted "department of health" 
history. screening and provides that a caregiver or hos- for."department of public safety", and inserted "from the 
pital caregiver shall apply for a statewide criminal his- department of health" preceding ' 'such fingerprints"; and 
tory screening when applying for employment with’a deleted "New Mexico" preceding "department" throughout 
care provider within twelve months. of the caregiver's or the ‘subsection; in Subsection B, substituted "the Caregiv- 
hospital caregiver's.most recent nationwide criminal his- ers Criminal History Screening Act" for "this act", deleted 
tory screening; provided in Subsection D that the listed "but not limited to" following "including," and deleted 
felony convictions disqualifies a hospital caregiver from "volunteers" preceding “applicants and caregivers"; in- 
employment as a caregiver; added Subsection D(8); pro- serted Subsection D(7); in Subsection E, twice substituted 
vided in Subsection E that the department shall not give "screening" for "records" and twice inserted "nationwide" 
the care provider any results of the nationwide criminal preceding "criminal history"; in Subsection F, in the first 
screening other than whether the hospital caregiver has sentence, deleted "records" preceding "screening" and in- 
a disqualifying conviction, that a care provider shall not serted "nationwide" preceding "criminal history", and, in 
employ.a hospital caregiver who has a disqualifying con- the third sentence, substituted "department of health" for 
viction, and that the department shall give the hospital "agency on aging"; in Subsection G, deleted "20-2-1- to 20- 
caregiver notice of the disqualifying conviction; provided 2-6, NMSA 1978" following "Criminal Offender Employ- 
in Subsection F that.a hospital caregiver who has a dis- ment Act"; in Subsection H, substituted "May 20, 1998" for 
qualifying conviction may request a reconsideration from .. "the effective date of this act"; in Subsection I, in the sec- 
the department, that a care provider may employ the ond sentence, substituted "has a criminal conyiction that 
ccaregiver if the department determines that the hospi- would disqualify him" for "has criminal records that dis- 
tal caregiver's record inaccurately reflects a disqualifying qualify him"; in Subsection K, substituted "the Caregivers 
conviction or that the conviction does not directly bear on Criminal History Screening Act" for "this act"; and made 
the hospital caregiver's fitness for employment; provided stylistic changes throughout the section. 
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29-18-1 CONCEALED HANDGUN CARRY 29-19-2 


ARTICLE 18 
Concealed Handgun Carry 


(Repealed by Laws 2008, ch. 255, § 14.) 


29-18-1 to 29-18-12. Repealed. 


Repeals. — Laws 2003, ch. 255, § 14 repealed 29-18-1 
to 29-18-12 NMSA 1978; as enacted by Laws 2001, ch. 
219, the former Concealed Handgun Carry Act, effective 


July 1, 2003. For provisions of former sections, see the 
2002 NMSA‘1978 on NMOneSource.com. For similar pres- 
ent provisions, see 29-19-1 NMSA 1978 et seq. 


ARTICLE 19 

Concealed Handgun Carry 
Sec. Sec, 
29-19-1. Short title. 29-19-8. Limitation on license. 
29-19-2. Definitions. 29-19-9. Possession of license. 
29-19-3. Date of licensure; period of licensure. 29-19-10. Validity of license on tribal land. 
29-19-4, Applicant qualifications. 29-19-11. Validity of license in a courthouse or court 
29-19-5. Application form; screening of applicants; fee; facility. 


limitations on liability. 


29-19-6,. Appeal; license renewal; refresher firearms 
training course; suspension or revocation 
of license. 

29-19-7. Demonstration of ability and knowledge; course 

requirement; proprietary interest; exemp- 
tions. 


29-19-1. Short title. 


Sec. 

29-19-12. Rules; department to administer; reciprocal 
agreements with other states. 

29-19-18. Fund created. 

29-19-14. Current and retired law enforcement officers 
and New Mexico mounted patrol members. 

29-19-15. Military service persons; requirements. 


Chapter 29, Article 19 NMSA 1978 may be cited as the "Concealed Handgun Carry Act". 


History: Laws 2003, ch. 255, § 1; 2005, ch. 242, § 1. 
The 2005 amendment, effective June 17, 2005, added 
the statutory reference to the act. 


ANNOTATIONS 


Constitutionality of act. — The Concealed Hand- 
gun Carry Act does not violate N.M. Const., art. II, § 6. 
State ex rel. N.M. Voices for Children, Inc. v. Denko, 
2004-NMSC-011, 135 N.M. 439, 90 P.3d 458. 


29-19-2. Definitions. 


As used in the Concealed Handgun Carry Act: 


Exception to general prohibition. — Under Sec- 
tion 30-7-2 NMSA 1978, the Concealed Handgun Carry 
Act does no more than add another exception to the gen- 
eral prohibition against carrying concealed weapons: car- 
rying with a concealed handgun license. State ex rel. N.M. 
Voices for Children, Inc. v. Denko, 2004-NMSC-011, 135 
N.M., 439, 90 P.3d 458. 


A. "applicant"means a person seeking a license to carry a concealed handgun; 

B. "caliber" means the diameter of the bore of a handgun; 

C. "category" means whether a handgun is semiautomatic or not semiautomatic; 

.D.. "concealed handgun" means a loaded handgun that is not visible to the ordinary observa- 


tions of a reasonable person; ° 


E, "department" means the department of public safety; 

F. "handgun" means a firearm that will, is designed to or may readily be converted to expel a 
projectile by the action of an explosion and the barrel length of which, not including a revolving, 
detachable or magazine breech, does not exceed twelve inches;and 

G. "licensee" means a person holding a valid concealed handgun license issued to him by the 


department. 
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29-19-3 LAW ENFORCEMENT 29-19-4 


History: Laws 2008, ch. 255, § 2. Effective dates. — Laws 2003, ch. 255, § 16 made 
Laws 2008, ch. 255, § 2 effective July 1, 2003. 


29-19-3. Date of licensure; period of licensure. 


Effective January 1, 2004, the department is authorized to issue concealed handgun licenses to 
qualified applicants. erinal and renewed concealed handgun licenses shall be valid for a Period 
of four years from the date of issuance, unless the license is suspended or revoked. 


History: Laws 2008, ch. 255, § 3;2005, ch.'242, § 2. The 2005 amendment, effective June 17, 2005, in- 
creased the period, of licensure for original and renewal 
_ license from two to four years. 


29-19-4. Applicant qualifications. 


A. The department shall issue a concealed handgun license to an applicant who: 

(1) isa citizen of the United States; 

(2) is aresident of New Mexico or is a member of the armed forces whose permanent duty 
station is located in New Mexico or is a dependent of such a member; 

(3) is twenty-one years of age or older; 

(4) is not a fugitive from justice; 

(5) has not been convicted of a felony in New Mexico or any other state or eflivsuant to the 
laws of the United States or any other jurisdiction; 

(6) is not currently under indictment for a felony criminal offense in, New, Mexico or any 
other state or pursuant to the laws ‘of the United States or any other jurisdiction; 

(7) is not otherwise prohibited by federal law or the law of any other jurisdiction from 
purchasing or possessing a firearm; | 

(8) has not been adjudicated mentally incompetent or committed to a mental institution; 

(9) is not addicted to alcohol or controlled substances; and 

(10) has satisfactorily completed a firearms training course approved by the department 
for the category and the largest caliber of handgun that the applicant wants to be licensed to carry 
as a concealed handgun. 

B. The department shall deny a concealed handgun license to an applicant who has: 

(1) received a conditional discharge, a diversion or a deferment; or has. been,convicted of, 
pled guilty to or entered a plea of nolo contendere to a misdemeanor offense involving a crime of 
violence within ten years immediately preceding the application; 

(2). been convicted of a misdemeanor offense involving driving while under the influence 
of intoxicating liquor or drugs within ‘five years immediately penseding the application for a con- 
cealed handgun license; 

(3) been convicted of a misdemeanor offense involving the possession or abuse of a con- 
trolled substance within ten years immediately preceding the application; or 

(4) been convicted of a misdemeanor offense involving assault, battery or battery against 
a household member. 

C. Firearms training course instructors who are approved by the department shall not be 
required to complete a firearms training course pursuant to Paragraph (10) of Subsection A of 
this section. 


History: Laws 2008, ch. 255, § 4; 2005, ch. 242, § 3. C to provide that firearms training course instructors are 


The 2005 amendment, effective June 17, 2005, low- not required to complete a firearms training course. 
ered the minimum age of applicants from 25 to 21 years in 
Subsection A(3); provided in Subsection A(10) that the ap- i ANNOTATIONS 


plicant complete training for the largest caliber of hand- . 


gun that will be licensed; provided in Subsections B(1) and Le abr ret ser sons Plsthay Gelone UNREST pases 


: ; conviction i t, itself, sufficient to d ta 
(3) respectively that the department shall deny a license gen convicted on ‘ae felony mittee ay peal one mee 
if the offense involved a crime of violence or possession or if the person is otherwise qualified, the person may obtain a 


abuse of a controlled substance within ten years imme- 
diately preceding the application; and added Subsection "eattodalett earry Beenie: “2078 Op-abey Gers No: 14-02, 
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29-19-5. Application form; screening of applicants; fee; limitations on 
liability. 


A. Effective July 1, 2003, applications for concealed handgun licenses shall be made readily 
available at locations designated by the department. Applications for concealed handgun licenses 
shall be completed, under penalty of perjury, on a form designed and provided by the department 
and shall include: 

(1) the applicant's name, idetionsh address, date of birth, place of birth, social security num- 
ber, height, weight, gender, hair color, eye color and driver's license number or other state-issued 
identification number; 

(2) .a statement that the applicant is aware of, understands and is in compliance with the 
requirements for licensure set forth in the Concealed Handgun Carry Act; 

(3) a statement that the applicant has been furnished a copy of the Concealed Bendis 
Carry Act and is knowledgeable of its provisions; and 7 

(4) aconspicuous warning that the application form is executed haden penalty of perjury 
and that a materially false answer or the submission of a materially false document to: the de- 
partment may result in denial or revocation of a concealed handgun license and may: subject the 
applicant to criminal prosecution for perjury as provided in Section 30-25-1 NMSA 1978. 

B. The applicant shall submit to the department: 

(1) acompleted application form; 

(2) anonrefundable application feein an amount not to exceed one hundred dollars ($100); 

(3) two full sets of fingerprints; 

(4) acertified copy of a certificate of completion for a firearms training course approved by 
the department; 

(5). two color photographs of the applicant; 

(6). a certified copy: ofa birth certificate or proof of United States psa if the appli- 
cant was not born in the United States; and 

(7) proof of residency in New Mexico. 

C. Alaw enforcement agency may fingerprint an applicant and. may charge a reasonable fee. 

D. Upon receipt of the items listed in Subsection B of this section, the department shall make 
a reasonable effort to determine if an applicant is qualified to receive a concealed handgun license. 
The department shall conduct an appropriate check of available records and shall forward the 
applicant's fingerprints to the federal bureau of investigation for a national criminal background 
check. The department shall comply with the license-issuing requirements set forth in Section 29- 
19-7 NMSA 1978. However,:the department shall suspend or revoke a license if the department 
receives information that would disqualify an applicant. from receiving a concealed ie cle li- 
cense after the thirty-day time period has elapsed. 

E. A state or local government agency shall comply with a request from the deabaiifiend pur- 
suant to the Concealed Handgun Carry Act within thirty days of the request. 


History: Laws 2003, ch. 255, § 5; 2005, ch. 242, § 4. governmental agency shall comply with a request from 


The 2005 amendment, effective June 17, 2005, the department pursuant. to the Concealed Handgun 


added Subsection E to provide that every state or local Carry Act within thirty days, 


29-19-6. Appeal; license renewal; refresher firearms training course; 
“suspension or revocation of license. 


A. Pursuant to rules adopted by the department, the department, within thirty days after 
receiving a completed application for a concealed handgun license and the results of a national 
criminal background check on the applicant, shall: . : 

(1) issue a concealed handgun license to an applicant; or 
(2) deny the application on the grounds that the applicant failed to qualify for a concealed 
handgun license pursuant to the provisions of the Concealed Handgun Carry Act. 

B. Information relating to’an applicant or to a licensee received by the department or any 
other law enforcement agency is confidential and exempt from public disclosure unless an order to 
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disclose information is issued by a court of competent jurisdiction. The information shall:be made 
available by the department to a state or local law enforcement agency upon request by the agency. 

C. Aconcealed handgun license issued by the department shall include: 

(1) acolor photograph of the licensee; 

(2) the licensee's name, address and date of birth; 

(3) the expiration date of the concealed handgun license; and 

(4) the category and the largest caliber of handgun that the licensee is licensed to carry, 
with a statement that the licensee is licensed to carry smaller caliber handguns but shall carry 
only one concealed handgun at any given time. 

D. A licensee shall notify the department within thirty days regarding a change of the licens- 
ee's name or permanent address. A licensee shall notify the department within ten days if Mis 
licensee's concealed handgun license is lost, stolen or destroyed. 

E. . If a concealed handgun license is lost, stolen or destroyed, the license is invalid and the 
licensee may obtain a duplicate license by furnishing the department a notarized statement. that 
the original license was lost, stolen or destroyed and paying a reasonable fee. If the license is lost 
or stolen, the licensee shall file a police report with a local law enforcement ene and include the 
police case number in the notarized statement. 

F. A licensee may renew a concealed handgun license by submitting to the de peated 

(1) a completed renewal form, under penalty of perjury, designed and Ladies by the 
department; 

(2) a payment of a seventy-five-dollar ($75.00) renewal fee: and 

(3) a certificate of completion of a four-hour refresher firearms training course approved 
by the department. 

G. The department shall conduct a national criminal records check of a licensee seeking to 
renew a license. A concealed handgun license shall not be renewed more than sixty days after it 
has expired. A licensee who fails to renew a concealed handgun license within sixty days after 
it has expired may apply for a new concealed handgun license pursuant to the provisions of the 
Concealed Handgun Carry Act. 

H. A licensee shall complete a two-hour refresher firearms training course two years after the 
issuance of an original or renewed license. The refresher course shall be approved by the depart- 
ment and shall be taken twenty-two to twenty-six months after the issuance of an original or 
renewed license. A certificate of completion shall be submitted to the department no later than 
thirty days after completion of the course: 

I,. The department shall suspend or revoke a concealed handgun license if: 

(1) the licensee provided the department with false information on the application form or 
ze form for a concealed handgun license; 

(2) the licensee did not satisfy the criteria for issuance of a eoricebled handgun license at 
the time the license was issued; or 

(3) subsequent to receiving a concealed handgun license, the licensee violated a provision 
of the Concealed Handgun Carry Act. 


History: Laws 2003, ch. 255, § 6; 2005, ch. 242, § 5. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection C(4) that a license shall include the 
largest caliber of handgun that is licensed and a state- 
ment that the licensee is licensed to carry smaller caliber 
handguns, but shall carry only one handgun at a time; 
provided in Subsection E that if a license is lost or stolen, 
the licensee shall file a police report and include the police 


case number in the notarized statement; increased the 
renewal fee from $50 to $75 in Subsection F(2); required 
that a certificate of completion of a training course ap- 
proved by the department be submitted with a request to 
renew a license; and added Subsection H to provide that a 
licensee must complete a refresher course approved by the 
department two years after licensure. 


29-19-7. Demonstration of ability and knowledge; course requirement; 
proprietary interest; exemptions. 


A. The department. shall prepare and publish minimum standards for approved firearms 
training courses that teach competency with handguns. A firearms training course shall include 
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29-19-8 CONCEALED HANDGUN CARRY 29-19-10 


classroom instruction and range instruction and an actual demonstration by the applicant of his 
ability to safely use a handgun. An applicant shall not be licensed unless he demonstrates, at a 
minimum, his ability to use a handgun of .32 caliber. An approved firearms training course shall 
be a course that is certified or sponsored by a federal or state law enforcement agency, a college, a 
firearms training school or a nationally recognized organization, approved by the department, that 
customarily offers firearms training. The firearms training course shall be not less than fifteen 
hours in length and shall provide instruction regarding: 

(1) knowledge of and safe handling of single- and double-action revolvers and semiauto- 
matic handguns; 

(2) safe storage of handguns and child safety; 

(8) safe handgun shooting fundamentals; 

(4) live shooting of a handgun on a firing range; 

(5) identification of ways to develop and maintain handgun shooting skills; 

(6) federal, state and local criminal and civil laws pertaining to the purchase, ownership, 
transportation, use and possession of handguns; 

(7) techniques for avoiding a criminal attack and how to control a violent confrontation; 
and 

(8) techniques for nonviolent dispute baegtt 

B. Every instructor of an approved firearms training course shall annually file a copy of the 

course description and proof of certification with the department. 


History: Laws 20038, ch. 255, § 7. Effective dates. — Laws 20038, ch, 255, § 16 made 
Laws 2003, ch. 255, § 7 effective July 1, 2003. 


29-19-8. Limitation omlicense. 


A. Nothing i in the Concealed Handgun Carry Act shall be construed as allowing a licensee in 
possession of a valid concealed handgun license to carry a concealed handgun into or on premises 
where to do so would be in violation of state or federal law. 

B. Nothing in the Concealed Handgun Carry Act shall be construed as allowing a licensee in 
possession of a valid concealed handgun license to carry a concealed handgun on school premises, 
as provided in Section 30-7-2.1 NMSA 1978. 

C. Nothing in the Concealed Handgun Carry Act shall be construed as allowing a licensee in 
possession of a valid concealed handgun license to carry a concealed handgun on the premises of 
a preschool. 


History: Laws 2008, ch. 255, § 8. Effective dates. — Laws 2003, ch. 255, § 16 made 
Laws 20038, ch. 255, § 8 effective July 1, 2003. 
29-19-9. Possession of license. 


A licensee shall have his concealed handgun license in his possession at all times while carrying 
a concealed handgun. 


History: Laws 2008, ch. 255, § 9. Effective dates. — Laws 2003, ch. 255, § 16 made 
i Laws 2008, ch. 255, § 9 effective July 1, 2003. 


29-19-10. Validity of license on tribal land. 


A concealed handgun license shall not be valid on tribal land, unless authorized by the govern- 
ing body of an Indian nation, tribe or pueblo. 


History: Laws 2008, ch. 255, § 10. a Effective dates. — Laws 20038, ch. 255, § 16 made 
Laws 2008, ch. 255, § 10 effective July 1, 2003. 
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29-19-11. Validity of license in a courthouse or court facility. 


A concealed handgun license shall not be valid ina courthouse or court Kael unless autho- 
rized by the presiding judicial officer for that courthouse or court feciliby. 


History: Laws 2003, ch. 255, § 11. hind Effective ey — Laws 2003, ch. 255, § 16 a 
Laws 2008, ch. 255, § 11 effective July 1, 2003. 


29-19-12. Rules; Mepanimie at to administer; reciprocal agreements with 
other states. 


The department shall promulgate rules necessary to implement the Routine of the Concealed 
Handgun Carry Act. The rules shall include: | 
A. grounds for the:suspension and revocation of concealed hell Bak licenses issued pursuant 
to the provisions of the Concealed Handgun Carry Act; 
B. provision of authority for a law enforcement officer. to waiidaats a concealed. handgun li- 
cense when a licensee violates the provisions of the Concealed Handgun Carry Act; 
C. provision of authority for a private property owner to disallow the carrying of a @nceniad 
handgun on the owner's property; » 
D. creation of a sequential numbering system for all concealed handgun licenses issued by the 
department and display of numbers on issued concealed handgun licenses; and _ 
‘E. provision of discretionary state authority for the transfer, recognition or reciprocity of a con- 
cealed handgun license issued by another state if the issuing authority for the other state: 
(1) includes provisions at least as stringent as or substantially: similar to the Connealed 
Handgun Carry Act; 
(2) issues a license or permit with an expiration date printed on the Nosiies or permits 
(3) is available to verify the license or permit status ed law enforcement DUTBUS HS within 
three business days of a request for verification; 
(4) has disqualification, suspension and revocation requirements for a concealed handgun 
license or permit; and 
(5) requires that an applicant for a concealed handgun license or permit: 
(a) submit to a national criminal history record check; 
(b) not be prohibited from possessing firearms pursuant to federal or'state ibe and 
(c) satisfactorily complete a firearms safety program that covers deadly force issues, 
weapons care and maintenance, safe handling and storage of firearms and marksmanship. © 


History: Laws 2008, ch. 255, § 12; 2005, ch, 242, § 6, reciprocity of a license issued by another state; and added 
The 2005 amendment, effective June 17, 2005, pro- Subsections E(1) through (5)(c) to provide the criteria for 
vided in Subsection E that the rules shall include pro- reciprocity with the license issued by an authority of an- 


vision of discretionary authority for the recognition or other state, 


; 2 


29-19-13, Fund created. 


A. The "concealed handgun carry fund" is created in the state treasury. 

B, All money received. by the department pursuant to the provisions of the Concealed Handgun 
Carry Act shall be deposited by the state treasurer for credit to the concealed handgun carry fund. 
The state treasurer shall invest the fund as all other state funds are invested, and income from the 
investment of the fund shall be credited tothe fund. Balances remaining at the end of any-fiscal year 
shall not revert to the general fund and may be used to maintain the state's criminal history database. 

C. Money i in the concealed handgun carry fund is SERRATE to the department to carry out 
the provisions of the Concealed Handgun Carry Act. ; " 3 ‘ 


History: Laws 2008, ch. 255, § 13. Severability. — Laws 2003, ch. 255, § 15. provided 
Effective dates. — Laws 2003, ch. 255, § 16 made for the severability of the act if any part or application 
Laws 2003, ch. 255, § 18 effective July 1, 2003. thereof is held invalid. 
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29-19-14 CONCEALED HANDGUN CARRY 29-19-15 


29-19-14. Current and retired law enforcement officers and New Mexico 
mounted patrol members. 


A. An application fee, a renewal fee and a Hie toe training course are not nent for an ap- 
plicant or licensee who is: 

(1) acurrent or retired certified law enforcement officer pursuant to the Law Enforcement 
Training Act [Chapter 29, Article 7 NMSA 1978]; or 

(2) acurrent member of the New Mexico mounted patrol who has euttasfolki completed 
a law enforcement academy basic law enforcement training program for New Mexico mounted 
patrol members pursuant to Section 29-6-4.1 NMSA 1978. 

B. A law enforcement officer or New Mexico mounted patrol member shall wubint to the de- 
partment two full sets of fingerprints and a color photograph of the law enforcement officer or New 
Mexico mounted patrol member. The department shall conduct an appropriate check of available 
records and shall forward the fingerprints to the federal bureau of investigation for a national 
criminal background check. 

C. A retired law enforcement officer is not required to submit an application fee ¢ or a renewal 
fee if: 

(1) the officer was a certified law enforcement officer pursuant to the Law Enforcement 
Training Act for at least fifteen years prior to retirement; and 

(2) the retirement is in good standing as shown by a letter from the agency from which the 
officer retired. a 

D. A retired law enforcement officer who has been retired ten years or less is not required to 
complete a firearms training course. 

EK. A retired law enforcement officer who has been retired for more than ten years shall be 
required to complete a firearms training course. The officer shall be allowed to attend any lo- 
cal law enforcement agency's firearms qualification course; provided that the officer supplies 
the officer's own ammunition, handgun, targets and range equipment. A local law énforcement 
agency shall not be liable under the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] for 
providing a firearms training course to a retired law enforcement officer pursuant to this sub- 
section. 

F. A retired law enforcement officer's concealed handgun license shall have printed on the li- 
cense "retired police officer" and shall be valid for a period of five years. 


History: Laws 2005, ch. 242, § 7; 2015, ch. 157, § 1. 

The 2015 amendment, effective June 19, 2015, pro- 
vided an exception to the fee and firearms training course 
requirements of the Concealed Handgun Carry Act for 
certain certified law enforcement officers and New Mexico 
mounted patrol members, and required the department 
of public safety to obtain fingerprints and available re- 
cords and forward fingerprints to the FBI for a national 


criminal background check; in the catchline, added "and 
New Mexico mounted patrol members"; in Subsection A, 
after "licensee who is", added the paragraph designation 
"(1)", in new Paragraph (1) of Subsection A, added "cur- 
rent or retired", and after the semicolon, added "or"; added 
new Paragraph (2) of Subsection A; and added new Sub- 
section B and redesignated the succeeding subsections ac- 
cordingly. 


29-19-15. Military service persons; requirements. 


A. For a concealed handgun license applicant or licensee who submits with a concealed hand- 
gun license application documentation satisfactory to the department that the applicant is a mili- 
tary service person as defined in Subsection E of this section, an application fee or renewal fee is 
not required. For a military service person discharged from military service within twenty years 
of the application for a license or renewal of a license, a firearms training course or refresher fire- 
arms training course is not required. 

B. A military service person shall submit to the Sepaitiett two full sets of fingerprints and 
a color photograph of the military service person. The department shall conduct an appropriate 
check of available records and shall forward the fingerprints to the federal bureau of investigation 
for a national criminal background check. 

C. A military service person's concealed handgun carry license shall have printed on the li- 
cense "military service person" and shall be valid for a period of five years. 
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D. The department shall suspend or revoke a mili py service person's concealed handgun 
license if: 
(1) the military service person provided the department wan false information on the 
application form or renewal form; 
(2) the military service person did not satisfy the criteria for i issuance of a concedled hand- 
gun license at the time the license was issued; or 
(3) subsequent to receiving a concealed handgun license, the military service person vio- 
lated a provision of the Concealed Handgun Carry Act. 
/E. As used in this section, "military service Rare De IGEE a person who was sea: into the 
United States armed forcés and: sen | 
(1) ison active duty with the United States armed forces; 
(2) is on reserve or guard duty with the United States armed forces; or 


(8) isa veteran or a,retiree who received an:honorable discharge as indicated on a United 


States department of defense form 214. 


History: Laws 2015, ch. 157,§2.. . | ; IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates, — Laws 2015, ch. 157 comer no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art, 


_. ARTICLE 20 
Law Enforcement Safe Pursuit 


Sec. Sec. } 
29-20-1. Short title. , 29-20-3. Police training. 


29-20-2;° Definition. eth 29-20-4, Pursuit policies. 


29-20-1. Short title. 


Sections 1 through 4 [29-20-1 to 29-20-4 NMSA 1978] of this act may be cited as,the "Law En- 
forcement Safe Pursuit Act". 


History: Laws 2008, ch. 260, § 1. . Effective dates, — eee 2008, ch. 260, § 6 made Laws 
20038, ch. 260; § 1 effective July 1, 2003. 


29-20-2. Definition. 
As used in the Law Enfortertant Safe Pursuit Act, "high speed ourguit” means an attempt by a 


law enforcement officer in an authorized emergency vehicle to apprehend an occupant of a motor ve- 


hicle, the driver of which is actively attempting to avoid apprehension by exceeding the speed limit; 


History: Laws 2003, ch. 260, § 2. Effective dates. — Laws 2008, ch. 260, § 6 made Laws 
2008, ch. 260, § 2 effective July 1, 2003. 


29-20-3. Police training. 


A. No later than December 31, 2004, the New masaite 163 enforcement academy board shall 
develop and incorporate into the basic law enforcement training required pursuant to the Law 
Enforcement Training Act [Chapter 29, Article 7 NMSA 1978] a course of instruction of at least 
sixteen hours concerning the safe initiation and conduct of high speed pursuits. tg 

B. The course of instruction shall emphasize the importance of protecting the public at all 
times and the need to balance the known offense and risk posed by’a fleeing suspect against the 
danger to law enforcement officers and other people by initiating a high speed pursuit. 

C. The course of instruction shall include adequate consideration of each He the following 
subjects: . 

(1) when to initiate a high speed pursuit; 
(2) when to terminate a high speed pursuit; 
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29-20-4 LAW ENFORCEMENT SAFE PURSUIT 29-20-4 


(3)> evaluating risks due to conditions of the vehicle, driver, roadway, weather and traffic 
during a high speed pursuit; i 

(4) evaluating dangers to uninvolved motorists and bystanders during a high speed 
pursuit; 

(5) \ the number of law enforcement units permitted to participate in the high speed 
pursuit; 

(6) the Fue pOnBibin Ges of primary, recy ei and supervisory law sib pte units dur- 
ing a highspeed pursuit; 

(7) proper communication and edidtii aon procedures when a high speed pursuit enters 
another law enforcement agency's jurisdiction, including a tribal jurisdiction; 

(8) driving tactics during a high speed pursuit; 

(9) communications during a high speed pursuit; 

(10) capture of suspects following a high speed pursuit; 

(11) supervisory responsibilities during a high speed pursuit; 

(12) use of blocking, ramming, boxing and roadblocks as high speed pursuit tactics; 

(13) use of alternative methods and technologies for apprehending suspects during a high 
speed pursuit; and 

(14) preparing a report and evaluation and analysis of a high speed pursuit after it has 
concluded. 

D. The New Mexico law enforcement academy board shall develop the program of instruction, 
learning and performance objectives and‘standards for training in conjunction with appropriate 
groups and individuals that have an interest in and expertise regarding high speed pursuits, in- 
cluding law enforcement agencies, law enforcement academy instructors, experts on the subject 
and members of the public. 

E. In-service law enforcement training, as required pursuant to Section 29-7-7.1 NMSA 1978, 
shall include at least four hours of instruction that conform with the requirements set forth in 
Subsection C of this section. 

F. Each certified regional law enforcement training facility shall incorporate into its basic law 
enforcement training and in-service law enforcement training a course of training in the safe ini- 
tiation and conduct of high speed pursuits that is comparable to or exceeds the standards of the 
course of instruction developed by the New Mexico law enforcement academy board. 


History: Laws 2008, ch. 260, § 3. Effective dates. — Laws 2003, ch. 260, § 6 made Laws 
2008, ch. 260, § 3 effective July 1, 2003. 


29-20-4. Pursuit policies. 


A. The chief law enforcement officer of every state, county and municipal law enforcement 
agency shall establish and enforce a written policy governing the conduct of law enforcement of- 
ficers employed by the agency who are involved in high speed pursuits. A copy of the written policy 
shall’ be submitted to the director of the New Mexico law enforcement se Sigetanl and the traffic 
safety bureau of the state highway and transportation department. 

B. The policy shall specify, at'a minimum: 

(1) the conditions under which a law enforcement officer may engage in a high speed pur- 
suit and the conditions when the officer shall terminate a-high speed pursuit; 

(2) measures other than a high speed pursuit that may be employed to’ apprehend a’sus- 
pect in a fleeing motor vehicle or to impede the movement of the vehicle; 

(3) the coordination and responsibility, including control over the high speed pursuit, of 
supervisory personnel and the law enforcement officers engaged in the pursuit; and 

(4) the procedures to be followed to notify and coordinate high speed pursuits with law 
enforcement agencies in other jurisdictions, including tribal jurisdictions. 

C. The written policy shall, at a minimum, require that: 

(1) a law enforcement officer may initiate a high speed pursuit to apprehend a suspect 
who the officer has reasonable grounds to believe poses a clear and immediate threat of death or 
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serious injury to others or who the officer has probable cause to believe poses a clear and immedi- 
ate threat to the safety of others that is ongoing and that existed prior to the high speed pursuit; 
(2) alaw enforcement officer shall not initiate or continue a high speed pursuit when the 
immediate danger to the officer and the public created by the high speed pursuit exceeds the im- 
mediate danger to the public if the occupants of the motor vehicle being pursued remain at large; 
(8) when deciding whether to initiate or continue a high speed ee the following fac- 
tors, at a minimum, shall be taken into consideration: 
(a) the seriousness of the offense for which the high speed pursuit was initiated; 
(b) whether a suspect poses a clear and immediate threat of death or serious injury 
to others; 1 
(c) road, weather, environmental and vehicle conditions; 
(d) the amount of motor vehicle and pedestrian traffic; and 
(e) knowledge of the suspect's identity, possible destination and previous activities 
that may make apprehension at a later time feasible; and 
(4). no more than two law enforcement vehicles shall become actively involved in a high 
speed pursuit, unless specifically authorized by a supervisor. 


History: Laws 2003, ch. 260, § 4. Effective dates. — Laws 2008, ch. 260, § 6 made Laws 
20038, ch. 260, § 4 effective July 1, 2003. . 
Prohibition of Profiling Practices 
Sec. Sec. 
29-21-1, Short title, 29-21-3. Policies and procedures; required. 
29-21-2. Profiling practices prohibited. 29-21-4. Independent oversight; complaints; confidentiality. 


29-21-1. Short title. 


This act [29-21-1 to 29-21-4 NMSA 1978] may be cited as the "Prohibition of Profiling Practices 
Act". 


History: Laws 2009, ch. 177, § 1. Effective dates. — Laws 2009, ch. 177, § 1 was effec- 
tive June 19, 2009. 


29-21-2. Profiling practices prohibited. 


A. In conducting a routine or spontaneous investigatory activity, including an interview,.a de- 
tention, a traffic stop, a pedestrian stop, a frisk or other type of bodily search or a search of per- 
sonal or real property, or in determining the scope, substance or duration of the routine or spon- 
taneous investigatory activity, a law enforcement agency or a law enforcement officer shall not 
rely on race, ethnicity, color, national origin, language, gender, gender identity, sexual orientation, 
political affiliation, religion, physical or mental disability or serious medical condition, except in a 
specific suspect description related to a criminal incident or suspected criminal activity, to select a 
person for or subject a person to the routine or spontaneous investigatory activity. 

B. In conducting an investigatory activity in connection with an investigation, a law enforce- 
ment agency or a law enforcement officer shall not rely on race, ethnicity, color, national origin, 
language, gender, gender identity, sexual orientation, political affiliation, religion, physical or men- 
tal disability or serious medical condition, except to the extent that credible information, relevant 
to the locality or time frame, links a person with those identifying characteristics to an identified 
criminal incident or criminal activity. 


History: Laws 2009, ch. 177, § 2. Effective dates. — Laws. 2009, ch. 177, § 2 was effec- 
tive June 19, 2009. 
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29-21-3 PROHIBITION OF PROFILING PRACTICES 29-21-4 


29-21-3. Policies and procedures; required. 


A. A law enforcement agency shall: 

(1) maintain written policies and procedures designed to eliminate practices by its law en- 
forcement officers that violate the provisions of Section 2 [29-21-2 NMSA 1978] of the Prohibition 
of Profiling Practices Act; and 

(2) provide training to its law enforcement officers, during orientation and at least once ev- 
ery two years, that the law enforcement agency determines will assist its law enforcement officers 
in adhering to the applicable provisions of the Prohibition of Profiling Practices Act and to the law 
enforcement agency's policies and procedures. 

B. As part of a law enforcement agency's administrative complaint procedures, the law enforce- 
ment agency shall, at a minimum: 

(1) investigate a complaint alleging its law enforcement officer violated the provisions of 
Section 2 of the Prohibition of Profiling Practices Act; 

(2) take appropriate measures to discipline a law enforcement officer, including facilitat- 
ing mediation or other restorative justice measures, when it is determined that the law enforce- 
ment officer violated the provisions of Section 2 of the Prohibition of Profiling Practices Act; 

(3) provide appropriate forms for submitting the complaint against its law enforcement 
officer; 

(4) publish the policies and procedures designed to eliminate practices that violate the 
provisions of Section 2 of the Prohibition of Profiling Practices Act; and 

(5) submit a redacted copy of the complaint and the disposition to the attorney general, 
which shall disclose the nature and disposition of the complaint but shall not disclose personal 
identifying information of a law enforcement officer or complainant. 

C. A law enforcement agency shall establish a time frame within which a complaint alleging a 
violation of the provisions of Section 2 of the Prohibition of Profiling Practices Act may be made; 
provided that in no event shall the time frame be less than ninety days or exceed one hundred 
eighty days after the commission of the alleged violation of the provisions of Section 2 of the Pro- 
hibition of Profiling Practices Act. A law enforcement agency shall allow a complaint alleging a 
violation of the provisions of Section 2 of the Prohibition of Profiling Practices Act by its law en- 
forcement officer to be made: 

(1) in person or in writing sent by mail, facsimile or electronic mail and signed by the 
complainant; or 

(2) by telephone, anonymously or by a third party; provided that the law enforcement 
agency shall determine the complaint to be valid before taking appropriate measures pursuant to 
Paragraph (2) of Subsection B of this section and shall comply with the provisions of Section 29- 
14-4 NMSA 1978. 


History: Laws 2009, ch. 177, § 3. Effective dates. — Laws 2009, ch. 177, § 5 made Laws 
2009, ch. 177, § 3 effective December 31, 2009. 


29-21-4. Independent oversight; complaints; confidentiality. 


The attorney general shall establish independent procedures for receiving, and for maintain- 
ing a record of, complaints alleging profiling by a law enforcement officer or agency. The attorney 
general may initiate an investigation of a complaint alleging a violation, or a systematic pattern 
of violations, of the provisions of Section 2 [29-21-2 NMSA 1978] of the Prohibition of Profiling 
Practices Act and take necessary actions as the attorney general deems appropriate. The attorney 
general may publish a report or summary of the attorney general's findings regarding violations of 
the provisions of the Prohibition of Profiling Practices Act; provided that personal and identifying 
information shall not be published or released to the public. 


History: Laws 2009, ch. 177, § 4. Effective dates. — Laws 2009, ch. 177, § 5 made Laws 
2009, ch. 177, § 4 effective December 31, 2009. 
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CHAPTER 30 


Criminal Offenses 


- General Provisions, 30-1-1 to 30-1-16 

- Homicide, 30-2-1 to 30-2-9 

. Assault and Battery, 30-3-1 to 30-3-20 

. Harassment and Stalking, 30-3A-1 to 30-3A-4 


Kidnapping, 30-4-1 to 30-4-4 

Abortion, Repealed 

Partial-Birth Abortion Ban, 30-5A-1 to 30-5A-5 

Crimes Against Children and Dependents, 30-6-1 to 30-6-4 


. Sexual Exploitation of Children, 30-6A-1 to 30-6A-4 
. Weapons and Explosives, 30-7-1 to 30-7-22 


Nuisances, 30-8-1 to 30-8-14 
Sexual Offenses, 30-9-1 to 30-9-21 


- Marital and Familial Offenses, 30-10-1 to 30-10-3 
. Crimes Against Reputation, 30-11-1 

. Abuse of Privacy, 30-12-1 to 30-12-14 

. Violation of Civil Rights, 30-13-1 to 30-13-5 

. Trespass, 30-14-1 to 30-14-8 

. Property Damage, 30-15-1 to 30-15-8 


Larceny, 30-16-1 to 30-16-48 
Computer Crimes, Repealed 


. Unauthorized Recording, 30-16B-1 to 30-16B-9 


Unauthorized Theater Recording, 30-16C-1 
Unlawful Taking of a Vehicle or Motor Vehicle, 30-16D-1 to 30-16D-7 
Fire, 30-17-1 to 30-17-6 


. Animals, 30-18-1 to 30-18-16 
. Gambling, 30-19-1 to 30-19-15 


Crimes Against Public Peace, 30-20-1 to 30-20-18 
Antiterrorism, 30-20A-1 to 30-20A-4 
Demonstrations at Funerals and Memorial Services, 30-20B-1 to 30-20B-5 


. Sabotage and Disloyalty, 30-21-1 to 30-21-5 
. Interference with Law Enforcement, 30-22-1 to 30-22-27 


Misconduct by Officials, 30-23-1 to 30-23-7 
Bribery, 30-24-1 to 30-24-3.1 


. Perjury and False Affirmations, 30-25-1 to 30-25-2 


Interference with Public Records, 30-26-1 to 30-26-2 
Malicious Prosecution, etc., 30-27-1 to 30-27-5 
Initiatory Crimes, 30-28-1 to 30-28-3 
Glues, 30-29-1 to 30-29-2 


‘Mercury, 30-30-1 


Controlled Substances, 30-31-1 to 30-31-41 

Imitation Controlled Substances, 30-31A-1 to 30-31A-15 
Drug Precursors, 30-31B-1 to 30-31B-18 

Forest Fires, 30-32-1 to 30-32-4 

Fraud and False Dealing, 30-33-1 to 30-33-14 
Telecommunications Service Theft, 30-33A-1 to 30-33A-5 
Libel and Slander, Transferred 

Public Utilities, 30-35-1 to 30-35-2 

Worthless Checks, 30-36-1 to 30-36-10 
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37. Sexually Oriented Material Harmful to Minors, 30-37-1 to 30-37-10 


37A. Unauthorized Distribution of Sensitive Images, 30-37A-1 
38. Exhibiting Obscene Films Outdoss, 30-38-1 to 30-38-2 


39. False Reporting, 30-39-1 
40. Public Assistance, 30-40-1 to 30- 40-7 


41. Kickback, Bribe or Rebate, 30-41-1 to 30- a ter 


42. Racketeering, 30-42-1 to 30-42-6 

43. Loan Sharking, 30-43-1 to 30-43-5 
44, Medicaid Fraud, 30-44-1 to 30-44-8 
45. Computer Crimes, 30-45-1 to 30-45-7 
46. Ticket Scalping, 30-46-1 


47. Resident Abuse and Neglect, 30-47-1 to 30-47-10 
48. Smokeless Tobacco Products, Repealed — 
49. Tobacco Products, E-Cigarettes and Nicotine Liquid Containers, Repealed 
50. Fraudulent Telemarketing, 30-50-1 to 30-50-4 

51. Money Laundering, 30-51-1 to 30-51-5 
52. Human Trafficking, 30-52-1 to 30-52-3 | 
53. Disruption of Communication and Utility Services, 30-53-1 


ARTICLE 1 


General Provisions 


1-1. Name and effective date of code. 
-1-2. Application of code. 
-1-8. Construction of Criminal Code. 
-1-4, Crime defined, 
-1-5. Classification of crimes. 
1-6. Classified crimes defined.’ 
-1-7. Degrees of felonies. 
-1-8. Time limitations for commencing prosecution. 
-1-9. Tolling of time limitation for prosecution for crimes. 
. Offenses against children; tolling of statute of 
limitations. 


Sec. 

30-1-9.2. Criminal sexual penetration; nein 4 of statute 
of limitations. 

Double jeopardy. 

Criminal sentence pamaicd only, upon. conviction, 

Definitions. 

Accessory. 

Venue, - . 

Alleged victims of domestic abuse, pean? or 
sexual assault; forbearance of costs. 

Defense based on victim's gender, gender iden- 
tity, gender expression, or,sexual orienta- 
tion. prohibited. 


30-1-10. 
30-1-11. 
30-1-12. 
30-1-13. 
30-1-14. 
30-1-15. 


¥ ‘ 


30-1-16. 


30-1-1. Name and effective date of code. 


1963. 


History: 1953 Comp., § 40A-1-1, enacted by Laws |. 


1968, ch. 308, § 1-1. 

Meaning of "this act". — The words "this act" refer to 
Laws 1968, ch. 303, which enacted the original Criminal 
Code. Most of the provisions of Laws 1963, ch. 303, that 
have not been repealed are compiled in arts. 1 to 28 of 
this chapter, but some are compiled in Chapter 31. See 
the Table of Disposition of Acts. In addition, the Criminal 
Code includes later acts in which the legislature: specifi- 
cally stated its intention to add to the Criminal Code. 


ANNOTATIONS 


This act is called and may be cited as the "Criminal Code". It shall become ‘effective oniJuly:1, 


7 


For symposium, "The Impact. of:.the. Equal ' Rights 
Amendment on the New Mexico Criminal. Code," see, 3 
N.MLL. Rev. 106 (1973). ta 

For article, "Survey of New Mexico Law; 1982-83: Crimi- 
nal Law," see 14 N.M.li: Rev. 89 (1984). 

For comment, "Survey of New Mexico Law: (Criminal 
Law," see 15 N.M.L. Rev. 231 (1985). ” 


For: article,-""Coopting the: Journalist's’ Privilege: Of 


. Sources. and Spray Paint," see 23 N.M.L. Rev. 435 (1993).: 


For note and comment, "Criminal Procedure — A Crimi- 


* nal Defendant is Entitled to a Specific Jury Instruction 


Law reviews, — For article, "The Proposed New Mex-«.. ~ 


ico Criminal Code," see 1 Nat. Resources J. 122 (1961) 
For article, "Survey of New Mexico Law, 1982-83: Crimi- 
nal Law," see 14 N.M.L. Rev. 89 (1984). 
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When Supporting Evidence Exists: State v. 1. Arias," see 24 
N.M.L. Rev. 485 (1994). ai 

For article, "The Cultural. Defense and the Problem of 
Cultural Preemption: A Framework for Analysis, : see 27 
N.M.L. Rev. 101 (1997), 

For note, "Criminal Procedure — New Mexico rf of 
Appeals Defines the Scope of a Lawful Inventory Search 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


30-1-2 GENERAL PROVISIONS 30-1-3 


of a Detainee Under the New Mexico Detoxification Act — For article, "Reflections on Fifteen Years of the Teague v. 

State v. Johnson," see 28 N.M.L. Rev. 115 (1998). Lane Retroactivity Paradigm: A Study of the Persistence, 
For note, "Criminal Law — Home Alone: Why House Ar- the Pervasiveness and Perversity of the Court's Doctrine", 

rest Doesn't Qualify for Presentence Confinement Credit see 35 N.M.L. Rev. 161 (2005). 

in New Mexico — State v. Fellhauer," see 28 N.M.L. Rev. For note:and comment, "Immigration Consequences of 

519 (1998), Guilty Pleas: What State v. Paredez Means to New Mex- 
For note and comment, "State v. Urioste: A Prosecutor's ico Criminal Defendants and Defense Attorneys," see 36 

Dream and Defendant's Nightmare;" see 34.N.M.L. Rev. N.M.L. Rev. 603 (2006). 

517 (2004). For article, "Developing a State Constitutional Law 
For article, "Criminal Justice and the 2003- 2004 United Strategy in New Mexico Criminal Prosecutions," see 39 

States Supreme Court. Term", see 35 N.M.L. Rev. 123 N.M.L. Rev, 407 (2009). 

(2005). ligag ff 


30- 2 2. Application of code. 


~ The Criminal Code [30-1-1 NMSA 1978] has no application to crimes committed prior to its ef- 
fective date. 

A crime is committed prior to the effective date of the Criminal Code if any of the essential ele- 
ments of the crime occurred before that date. 

-Prosecutions for prior crimes shall be governed, prosecuted and punished under the laws exist- 
ing at the time such crimes were committed. 


T 


History: 1953 Comp., § 40A-1-2, enacted by Laws school on the reservation, and that he receives services on 
1963, ch, 303, § 1-2, the reservation, the district court erred in denying defen- 
dant’s motion to dismiss for lack of jurisdiction because 

ANNOTATIONS enrollment as a member of a recognized tribe or pueblo 


Indian country. — Where a state road, which was built is not a mandatory prerequisite for Indian status, A court 
on land owned by the federal government and administered must consider other factors to determine whether tribal 


by the United States forest service pursuant to an easement or federal recognition as an Indian is satisfied. State v. 
granted to the state by the forest service, served as the bor- Salazar, 2020-NMCA-021. 

der between two pueblos, but was not within either pueblo This section was enacted as a transitional r ule 
and where there has been no explicit congressional or ex- prior to the enactment of the Criminal Code. State v. Shay, 


: ‘ i : 004-NMCA-077, 136 N.M. 8, 94 P.3d_8, ‘cert. quashed 
ecutive action recognizing the property as Indian country 2 ’ , , q , 
or transferring the property for the use of Indians or to the 2005-NMCERT-002, 137 N.M, 266, 110 P.3d 74, ) 
bureau of Indian affairs, the road was not located in Indian Application of savings clause of this section, 
country for purposes of criminal jurisdiction. State v. Quin- — Based upon the savings clause of the Criminal Code, 
tana, 2008-NMSC-012, 143.N.M. 535, 178 P.3d 820, aff'g found in this section, and N.M. Const., art. IV, § 33, pro- 


2008-NMCA-025, 143 N.M. 538, 178 P.3d 823. viding that no person shall be exempt from prosecution 

_A person need not be enrolled in a tribe to be rec- for any crime by reason of repeal of the law in question, 
ognized as an Indian for purposes of criminal juris- the court correctly applied former 41-16-1, 1953 Comp., 
diction, — Where the state filed a petition to revoke de- the Habitual Criminal Act (now Section 31-18-17 NMSA 
fendant's probation, alleging that he violated a condition 1978), when sentence was imposed on defendant. State v. 


Tipton, 1967-NMSC-270, 78 N.M. 600, 435 P.2d 430. 
Section conflict with Section 12-2A-16 NMSA 1978. 
— To the extent 12-2A-16 NMSA 1978, enacted in 1997, 


of his probation by committing two new offenses, battery 
on a household member and criminal damage to prop- 

é hat th d offense the Mes- ‘ ; : : 
ml aan eae Bare a a frei cheb aa raf ee and this section, enacted in 1963, conflict, the latter enact- 
two non-tribal members, but where defendant presented ment supercedes the prior, State v. Shay, 2004-NMCA-077, 
additional facts by proffer that he is 7/32 Mescalero by 136 N.M. 8, 94 P.dd 8, cert. quashed, 2005-NMCERT-002, 


blood, that he is an affiliate of the tribe, that he attended 137 N.M, 266, 110 P.3d 74, 


30-1-3.. Construction of Criminal Code. 


In criminal cases where no provision of this code is applicable, the common law, as recognized by 
the United States and the several states of the Union, shall govern. 


History: 1953 Comp., § 40A-1-3, enacted by Laws I, GENERAL CONSIDERATION. 


ae sg Cross references. — For provision making the com- 


ANNOTATIONS. , mon law the rule of practice and decision, see 38-1-3 
8. 

I. GENERAL CONSIDERATION. preempted 
Il. COMMON-LAW CRIMES. II]. COMMON-LAW CRIMES. 

A. IN GENERAL: 

B. Tae eae OFFENSES. A. IN GENERAL. 
ITs CHIMING ESTE & Pm Common-law crimes recognized. — Common-law 
IV, ‘INDICTMENT, TRIAL AND JUDGMENT. crimes were recognized and enforced by virtue of Laws 
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1851, p. 144 (41-11-1, 1953 Comp.). Musgrave v. McMa- 
nus, 1918-NMSC-075, 24 N.M.,227, 173 P. 196; Ex parte 
De Vore, 1913-NMSC-072, 18 N.M. 246, 136:P. 47. 

Common-law crimes recognized only where ap- 
plicable to state. — Only so much of the common law 
was adopted as: was applicable to New Mexico's condi- 
tions and circumstances. Blake v. Hoover Motor Co., 
1923-NMSC-005, 28 N.M. 371, 212 P. 738; Childers v. Tal- 
bott, 1888-NMSC-003, 4 N.M. (Gild.) 336, 16 P. 275; Bent v. 
Thompson, 1890-NMSC-005, 5 N.M. 408, 23 P. 234, aff'd, 
138 U.S. 114, 11S, Ct. 238, 34 L. Ed. 902 (1891); Hx parte 
De Vore, 1918-NMSC-072, 18 N.M. 246, 186 P. 47; Gurule 
v. Duran, 1915-NMSC-043, 20 N.M. 348, 149 P. 302, L.R.A. 
1915F, 648 (1915). 

Common-law crimes recognized when not in con- 
flict with constitution or laws. — The territorial legis- 


lature adopted the common law, as the rule of practice and’ 


decision in criminal cases, thereby incorporating into the 
body of our law the common law, lex non scripta, of Eng- 
land, and such British statutes of a general nature not 
local to that kingdom, nor in conflict with the constitution 
or laws of the United States, nor of this territory, which 
were applicable to our condition and circumstances, and 
which were in force at the time of the revolution, State v. 
Hartzler, 1967-NMCA-022, 78 N.M. 514, 433 P.2d 231; Hx 
parte De Vore, 19138-NMSC-072, 18 N.M. 246, 136 P. 47. 

Application of common law. — The common law of 
crimes applies except where the common law has been 
changed by statute. State v. Willis, 1982-NMCA-151, 98 
N.M. 771, 652 P.2d 1222 (specially concurring opinion). 

Strict construction of statutes. — The common-law 
rule for strict construction of criminal statutes was in force 
in New Mexico. Territory v. Davenport, 1912-NMSC-023, 
17 N.M., 214, 124 P. 795, 

Common-law year-and-a-day rule abolished. — 
The common-law year-and-a-day rule, under which, if a 
person injured by an assailant survived beyond a year 
and a day after receiving the injuries, the defendant was 
excused from criminal culpability for the death, should no 
longer be recognized-in this jurisdiction. Due to modern 
advances in medical and criminal science and technol- 
ogy, the rationale behind the rule no longer exists. State 
v. Gabehart, 1992-NMCA-074, 114 N.M. 183, 836 P.2d 102. 


B. PARTICULAR OFFENSES. 


Perjury. — At common law, perjury was committed 
when a lawful oath was administered in some judicial 
proceeding to a person who swore willfully, absolutely and 
falsely in matters material to the issue, and it was perjury 
to take a false oath in justifying bail in any of the courts 
or before any person acting as a court, justice or tribunal, 
having power to hold such proceedings. Hence, a surety 
on an appeal bond from a justice of the peace (now magis- 
trate) who swore falsely regarding his property was guilty 
of perjury even where the statute did not require an oath 
from him. Territory v. Weller, 1883-NMSC-004, 2 N.M. 470. 

Prison breach. — Prison breach, a common-law 
practice, was punishable in New Mexico under laws 
1851, p. 144 (41-11-1, 1953 Comp.), Ex parte De’ Vore, 
1913-NMSC-072, 18 N.M. 246, 186 P.'47 (decided under 
prior law). 

Offense against public decency. — The common law 
is sufficiently broad to punish as a misdemeanor, although 
there may be no exact precedent, any act which directly 
injures or tends to injure the public to such an extent as 
to require the state to interfere and punish the wrongdoer, 
as in the case of acts which injuriously affect public mo- 
rality or obstruct or pervert public justice or the admin- 
istration of government; and it is the common law of this 
commonwealth that whatever openly outrages decency 
and is injurious to public morals is a misdemeanor and 
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punishable at law. State v. Hartzler, 1967-NMCA-022,-78 
N.M, 514, 433 P.2d 231. 

Indecent treatment of dead body. — “The offense, 
which was and is punishable at common law, is»that of 
indecency in the treatment or handling of a dead human 
body. That which outrages or shocks the public sense of 
decency and morals, or that which contravenes the estab- 
lished and known public standards of decency and mor- 
als, relative to the care, treatment or disposition of a dead 
human body, is punishable as an act of indecency. State 
v. Hartzler, 1967-NMCA-022, 78 N.M. 514, 433 P.2d 231. 

The length of time the body was kept, the manner and 
places in which it was kept, the obvious facts of changes in 
and decomposition of the body, and the concealment of the 
body from the police officers, all evidence failure to con- 
form to the acceptable standards of decency and morals of 
our society in the treatment or handling of a dead human 


‘body. State v. Hartzler, 1967-NMCA-022, 78 N.M. 514, 433 


P.2d 231. 

Act relating to embezzlement not part of state's 
common law. — The act of parliament passed in 1799 
(39 Geo. III), relating to embezzlement and the decisions 
construing it, was not’part of the common law of New 
Mexico, Territory v. Maxwell, 1882-NMSC-010, 2 N.M. 250. 


III. CRIMINAL INTENT. 


Existence of criminal intent essential. — Generally 
speaking, when an act is prohibited and made punishable 
by statute only, the statute is to be construed in the light 
of the common law and the existence of a criminal intent 
is to be regarded as essential, although the terms of the 
statute do not require it. State v. Austin, 1969-NMCA-095, 
80 N.M. 748, 461 P.2d 230. 

Instruction on intent jurisdictional absent leg- 


islative indication to contrary. — Except where the © 


legislature clearly indicates a desire to eliminate’the re- 
quirement of criminal intent, criminal statutes will be 
construed in the light of the common law and criminal 
intent will be required, and failure to instruct on this re- 
quired element will be considered jurisdictional. State v. 
Fuentes, 1973-NMCA-069, 85 N.M. 274, 511 P.2d 760, cert. 
denied, 85 N.M. 265, 511 P.2d 751. 

Legislative indication must clearly appear. — The 
legislature may forbid the doing of an act and make its 
commission criminal, without regard to the intent with 
which such act is done; but in such case it must clearly 
appear from the ‘act, from its language or clear infer- 
ence, that such was the legislative intent, State v. Austin, 
1969-NMCA-095, 80 N.M. 748; 461 P.2d 230. 

Whether criminal intent is essential is matter of 
construction. State v. Craig, 1962-NMSC-072, 70 N.M. 
176, 372 P.2d 128. 


IV. INDICTMENT, TRIAL AND JUDGMENT. 


Constitutional provisions for presentments, in- 
dictments and information were self-executing. State v. 
Rogers, 1926-NMSC-028, 31 N.M. 485, 247 P. 828. 

Indictment for murder. — The common-law proce- 
dure being in force in New Mexico, where the statutes 
have adopted the common-law definition of murder, an in- 
dictment may omit a direct charge of a purpose or intent to 
kill as an overt act. Territory v. Montoya, 1912-NMSC-015, 
17 N.M, 122, 125 P. 622. 

Charging assault with intent to murder. — In in- 
dictment for assault with intent to commit murder, the 
means or instrument of committing the assault should be 
stated, the common law being made, by statute, the rule of 
decision and practice, where not specifically changed. Ter- 
ritory v, Carrera, 1892-NMSC-023, 6 N.M. 594, 30 P. 872 
(decided under prior law, now Rule 5-205 NMRA). 

Raising defense of former jeopardy. — Common 
law required defense of former jeopardy to be specially 
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pleaded. It could not be raised by motion for instructed or concurrent. State v. Crouch, 1965-NMSC-131, 75 N.M. 


verdict at conclusion of state's case. Territory v, Lobato, 533, 407 P.2d 671. 

1913-NMSC-030, 17 N.M. 666, 134 P. 222, aff'd, 242 US. Assessment of costs in criminal cases was unknown 

199, 37 S, Ct. 107, 61 L. Ed. 244 (1916) (decided under at common law and therefore requires statutory authority. 

prior law, now Section 30-1-10 NMSA 1978). State v. Valley Villa Nursing Ctr., Inc., 1981-NMCA-133, 
Trial by jury. — The constitution preserves the right 97 N.M. 161, 637 P.2d 843. 

of trial by jury already existing, which means as it existed Review of judgments. — The common law, vested 

in the territory prior to adoption of constitution. Guiterrez the supreme court with jurisdiction to review judgments 

v. Gober, 1939-NMSC-008, 43 N.M. 146, 87 P.2d 437. in criminal cases by writ of error. Borrego v. Territory, 
Common-law presumption relating to spouses. 1896-NMSC-011, 8 N.M. 446, 46 P. 349, cert. denied, 8 

— The presumption of the common law that a mar- N.M. 655, 46 P. 211, aff'd sub nom. Gonzales v, Cunning- 

ried woman committing a crime in presence of her hus- ham, 164 U.S. 612, 17 S. Ct. 182, 41 L. Ed. 572 (1896). 

band was under coercion was rebuttable. State v. Asper, Law reviews. — For article, "Disclosure of Medical 

1930-NMSC-098, 35 N.M. 203, 292 P, 225. Information - Criminal Prosecution of Medicaid Fraud in 
Opportunity for defendant to speak before judg- New Mexico,” see 9 N.M.L. Rev. 321 (1979). 

ment, — On failure of trial court to ask defendant before Am, Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 

judgment was passed whether he had anything to say Jur. 2d Criminal Law §§ 7, 9. 

why judgment should not be pronounced upon him, or to Modern status of test of criminal responsibility - state 

have the record affirmatively show that fact, the cause cases, 9 A.L.R.4th 526, 

must be remanded upon that ground alone. Territory v. Voluntary absence when sentence is pronounced, 59 

Herrera, 1901-NMSC-018, 11 N.M. 129, 66 P. 523 (decided A.L.R.5th 135. 

under prior law). 22 C.J.S. Criminal Law § 24. 


Discretion in sentencing. — The common law gives 
trial courts the discretion to make sentences consecutive 


30-1-4. Crime defined. 


A crime is an act or omission forbidden by law and for which, upon conviction, a sentence of ei- 
ther death, imprisonment or a fine is authorized. 


History: 1953 Comp., § 40A-1-4, enacted by Laws crimes in New Mexico. 1959-60 Op. Att'y Gen. No, 59-154 
1963, ch. 303, § 1-4. (opinion rendered under 40-1-2 to 40-1-4, 1953 Comp.). 
ANNOTATIONS Violation of public law. — A "public offense" is the 


same as a "crime," and may include a breach of the laws 
Nature of criminal intente+Cximinalantent ixmore established for the protection of the public, as distin- 


than intentional taking. It is a mental state of conscious guished from an infringement of mere private rights. It 
wrongdoing, State v. Austin, 1969-NMCA-095, 80 N.M. is an act committed or omitted in violation of public law. 
748. 461 P.2d 230. 1959-60 Op. Att'y Gen. No. 59-154 (opinion rendered un- 


Crime as public offense. — A crime is a public of- der 40-1-2 to 40-1-4, 1953 Comp.). 


fense, and all public offenses are expressly defined to be 


30-1-5. Clasaificution of crimes. 


Crimes are classified as felonies, misdemeanors and petty misdemeanors. 


History: 1953 Comp., § 40A-1-5, enacted by Laws Detoxification Act (Section 43-2-16 NMSA 1978) against 
1963, ch. 303, § 1-5. charging an individual held in protective custody with any 
"crime" includes misdemeanors and petty misdemeanors. 

ANNOTATIONS 1973-74 Op. Att'y Gen. No. 73-52. 


Meaning of "crime" in Detoxification Act. — The 
Criminal Code makes it clear that the prohibition in the 


30-1-6. Classified crimes defined. 


A. Acrime is a felony if it is so designated by law or if upon conviction thereof a sentence of 
death or of imprisonment for a term of one year or more is authorized. 

B. Acrime is a misdemeanor if it is so designated by law or if upon conviction thereof a sen- 
tence of imprisonment in excess of six months but less than one year is authorized. 

C. Acrime is a petty misdemeanor if it is so designated by law or if upon conviction thereof a 
sentence of imprisonment for six months or less is authorized. 


History: 1953 Comp., § 40A-1-6, enacted by Laws 
1963, ch. 303, § 1-6. 
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ANNOTATIONS 


Police officer may make warrantless, arrest for 
misdemeanor if he has probable cause to believe the 
offense occurred in his presence, Tanberg v. Shlotis, 401 
F.3d 1151 (10th Cir. 2005). 

Special statute controls over general, — This sec- 
tion and Section 31-19-1 NMSA 1978 refer generally to 
the sentence for misdemeanors; former 64-10-1, 1953 
Comp., relating to fraudulent applications in motor ve- 
hicle registration and the like, provides a specific sentence 
for that misdemeanor, If the general statute, standing 
alone, would include the same matter as the special stat- 
ute and thus. conflict with the special statute, the special 
statute controls since it is considered an exception to the 
general statute. State v. Sawyers,.1968-NMCA-051,. 79 
N.M. 557, 445 P.2d 978. 

Classification of criminal contempt in discretion 
of courts. — Where the sole punishment. of the crimi- 
nal contemnor is a fine the New Mexico courts are free 
to make their own determination as to what is a "petty" 
and what is a "serious" offense, guided by the standards 
of District of Columbia v. Clawans, 300 U.S, 617, 57 S. Ct. 
660, 81 L. Ed. 848 (1937) and other federal cases, Seven 
Rivers Farm, Ine. v. Reynolds, 1973-NMSC-039, 84 N.M. 
789, 508 P.2d 1276, 

Penalty imposed as indication of nature of of- 
fense. — Under the rule in Cheff v. Schnackenberg, 384 
U.S. 373, 86 S.Ct. 1523, 16 L. Ed. 2d 629 (1966), when 
the legislature has not expressed a judgment as to the 
seriousness of an offense by fixing a maximum penalty 
which may be imposed, the court is to look to the pen- 
alty actually imposed as the best evidence of the seri- 
ousness of the offense. Seven Rivers Farm, Inc: v. Reyn- 
olds, 1973-NMSG-039; 84 N.M:'789; 508 P.2d 1276; In re 
D'Angelo, 1986-NMSC-052, 105.N.M: 391,'733: P.2d 360. 

Falsely obtaining. unemployment benefits | is 
petty misdemeanor. — When Subsection 'C is read to- 
gether with Section 51-1-38 NMSA 1978, it is clear that 
the crime of falsely obtaining unemployment benefits is 
a petty misdemeanor, for which the statute of limitations 
is one year under Section 30-1-8F NMSA 1978. Robinson 
v. Short, 1979-NMSC-099, 93 N.M. 610, 603 P.2d 720 (de- 
cided under prior law, now Section 30-1-8 NMSA 1978). 


30-1-7. Degrees of felonies. 


Violation of municipal ordinance constitutes 
petty misdemeanor because imprisonment may not ex- 
ceed 90 days. State v. Luna, 1980-NMSC-009, 93 N.M. 773, 
606 P.2d 183 (decided under oe law, now Section 3-17- 
11 NMSA 1978). 

Effect of altering classification of crime. — Statute 
under which the placing of poison in food for dogs would 
be a misdemeanor (Laws 1912, ch. 38, § 2, 40-4-1, 1953 
Comp.) was impliedly repealed by subsequent statute 
(Laws 1919, ch, 82, § 1, 40-4-2,1953 Comp’) making such 
offense a felony, under rule that if the same offense, identi- 
fied by name or otherwise, is altered in degree or incidents, 
or if a felony is changed to a misdemeanor, or vice versa, 
the statute making such changes has the effect of repeal- 
ing the former act. State v. Anderson, ea i 40 
N.M. 173, 56 P.2d 1134. 

Federal right to jury trial for contempt. — So long 
as the fine for criminal contempt which is, or may be, im- 
posed is not more than $1000, there is no federal constitu- 
tional right to jury trial as the crime is a petty offense, nor 
need prosecution be by information. Seven Rivers Farm, 
Inc. v. Reynolds, 1973-NMSC-039, 84 N.M. 789, 508 P.2d 
1276. 

Jury trial of misdemeanor. — Those misdemeanors 

triable in district court do not provide for a trial by jury 
unless such crime was of the type which enjoyed and per- 
mitted trial by jury at the time of the adoption of N.M. 
Const., art. II, § 12. 1964 Op, Att'y Gen. No. 64-37. 
: Jury trial of misdemeanor. — Persons charged with 
offenses classified as misdemeanors under the Motor Ve- 
hicle Code may: under Rule 23, N.M.R. Crim. P. (Magis. 
Cts.) (now see Rule 6-602) demand a jury trial but are 
not afforded one as a matter of right. 1979 Op. Att'y Gen. 
No, 79-17. ~ 

Law reviews. — For annual survey of New Mexico 
criminal procedure, see 16. N.M;L, Rev. 25 (1986). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 21 Am. 
Jur, 2d Criminal Law §§ 19; 28 to 30. 

Determination of character of former crime as a felony, 
so as to warrant punishment'of an accused as a second of- 
fender, 19 A.L.R,.2d 227. 

22 C.J3.S; Criminal Law §§ 9 to 12. 


Felonies under the Criminal Code are classified as follows: 


capital felonies; 

first degree felonies; 
second degree felonies; 
third degree felonies; and 
fourth degree felonies. 


HOOD 


A felony is a capital, first, second, third or fourth degree felony when it is so designated under 
the Criminal Code. A crime declared to be a felony, without specification of degree, is a felony of 


the fourth degree, 


History: 1953 Comp., § 40A-1-7, Piboisihis by Laws 
1963, ch. 303, § 1-7, 


ANNOTATIONS 


Law reviews. — For article, "The Proposed New Mex- 


ico Criminal Code", see 1 Nat. Resources J. 122 (1961). 


30-1-8. Time limitations for commencing prosecution. 


A person shall not be prosecuted, tried or punished in any court of this state unless the indict- 
ment is found or information or complaint is filed within the time as provided: ) 
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A. for asecond degree felony, within six years from the time the crime was committed; 

B. for a third or fourth degree felony, within five years from the time the crime was committed; 

C. for a misdemeanor, within two years from the time the crime was committed; 

D. fora petty misdemeanor, within one year from the time the crime was committed; 

E. for any crime against or violation of Section 51-1-38 NMSA 1978, within three years from 
the time the crime was committed; 

F. for a felony pursuant to Section 7-1-71.3, 7-1-72 or 7-1-73 NMSA 1978, within five years 
from the time the crime was committed; provided that for a series of crimes involving multiple fil- 
ing periods within one calendar year, the limitation shall begin to run on December 31 of the year 
in which the crimes occurred; 

G. for an identity theft crime palate to Section 30-16-24.1 NMSA 1978, within five years 
from the time the crime was discovered; 

H. for any crime not contained in the Criminal Code [30-1-1 NMSA 1978] or where a limitation 
is not otherwise provided for, within three years from the time the crime was committed; and 

I. for a capital felony, a first degree violent felony or second degree murder pursuant to Sub- 
section B of Section 30-2-1 NMSA 1978, no limitation period shall exist and prosecution for these 
crimes may commence at any time after the occurrence of the crime. 


History: 1953 Comp., § 40A-1-8, enacted by Laws limitations for all capital felonies and first degree violent 


19638, ch. 308, § 1-8; 1979, ch. 5, § 1; 1980, ch. 50, § 1; felonies applied to the crimes committed by defendant. 
1997, ch. 157, § 1; 2005, ch. 108, § 7; 2009, ch. 95, § 2; State v. Morales, 2010-NMSC-026, 148 N.M. 305, 236 P.3d 
2022, ch. 56, § 23. 24, rev'g 2008-NMCA-155, 145 N.M., 259, 196 P.3d 490. 
‘Cross references, — For limitation on prosecutions The 1997 amendment, which eliminated the 
for violations of municipal ordinances, see 35-15-5 NMSA statute of limitations on the prosecution of first 
1978. degree felonies, applies prospectively. State v. Mo- 
For raising pre-trial motions, defenses and objections, rales, 2008-NMCA-155, 145.N.M. 269, 196 P.3d 490, cert. 
see Rule 5-601 NMRA, granted, 2008-NMCERT- 011, rev'd, 2010- NMSC-026, 148 
For time limits for arraignment and commencement of N.M, 305, 286 P.3d 24. 
trial, see Rule 5-604 NMRA. Waiver. — The statute of limitations is a substantive 
The 2022 amendment, effective May 18, 2022, elimi- right that may only be waived by a defendant after con- 
nated the statute of limitations for second degree murder; sultation with counsel, and only if the waiver is knowing, 
and in Subsection I, after "first degree violent felony", intelligent and voluntary. State v. walkie 2007-NMSC-014, 
added "or second degree murder pursuant to Subsection B 141 N.M. 413, 156 P.3d 704. 
of Section 30-2-1 NMSA 1978". Waiver of statute of limitations. — Where defen- 
The 2009 amendment, effective July 1, 2009, in Sub- dant pleaded no contest to two second-degree felonies, 
section F, added Section 7-1-71.3 NMSA 1978, and after attempted first-degree murder and aggravated burglary 
"NMSA 1978", deleted "or Section 4 of this 2005 act"; and with a deadly weapon, for acts that were committed in 
added Subsection G. 2010, and where, following the district’ court's denial of 
The 2005 amendment, effective June 17, 2005, added defendant's motion to dismiss which asserted that the 
Subsection F to a five year limitation for commencing a statute of limitations had run on those counts before the 
felony prosecution pursuant to Sections 7-1-72 or 7-1-73 state filed an indictment that named him as a defendant, 
NMSA 1978 from the time the crime was committed or if defendant and the state entered into an unconditional 
the prosecution is for a series of crimes involving multiple plea agreement in which defendant agreed to plead no 
filing periods within one calendar year, from December 31 contest to attempted first-degree murder and aggravated 
of the year in which the crimes occurred. burglary with a deadly weapon, defendant's no contest 
The 1997 amendment, effective July 1, 1997, deleted plea waived his statute of limitations defense, and where 
former Subsections A and B providing for 15 year limita- defendant was advised of the statute of limitations, the 
tions for capital murder and first degree murder, added factual and legal basis for asserting the defense, and the 
Subsection G, and redesignated the remaining subsec- range of outcomes that could result from its assertion or 
tions accordingly. waiver, the waiver was knowing, intelligent and voluntary. 
State v. Hansen, 2021-NMCA-048, cert. denied, 
ANNOTATIONS Where ‘state alleges that defendant committed 
Application of 1997 amendment. — The 1997 criminal sexual penetration of minor under 13 be- 


tween September and December of 1988 and in January 
of 1989, the applicable statute of limitations at the time 
defendant allegedly committed the crime is 15 years. 


amendment, which abolished the fifteen year statute of 
limitations for all capital felonies and first degree violent 
felonies, applies to unexpired criminal conduct commit- 


State v. Hill, 2005-NMCA-143, 138 N.M. 693, 125 P.3d 
Sere op ane Pane non a Aarne Bea nga tat a 1175, cert. denied, 2005-NMCERT-012, 138 N.M: 772, 126 
24, rev'g 2008-NMCA-155, 145 N.M. 259, 196 P.3d 490. P.3d 1136: 


Limitation "not otherwise provided for". — A limi- 
tation is "otherwise provided for" for purposes of Subsec- 
tion H (now F), based on Subsection F (now D), which 


Where defendant was charged with aggravated crimi- 
nal sexual penetration of a child less that thirteen years 
of age, a first degree felony, based on conduct that oc- aed . ‘ x 
curred between January 1, 1978 and December 30, 1985, limits the prosecution of petty misdemeanors, if the pun- 
the crimes committed by defendant after July 1, 1982 ishment for the crime is such as to make it a petty mis- 
were not time barred as of July 1, 1997 and the 1997 demeanor under Section 30-1-6 NMSA 1978, even if the 


amendment, which abolished the fifteen year statute of statute under which the defendant was charged does not 


831. 
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expressly state the degree of the crime. Robinson v. Short, 
1979-NMSC-099, 93 N.M. 610, 603 P.2d 720. 

Period begins running when crime completed. — 
Where the final "taking" under a fraudulent loan occurred 


on July 17, 1973, the crimes of fraud and conspiracy to 


defraud were completed on that date, and the limitation 
period began to run. State v. Thoreen, 1978-NMCA-024, 91 
N.M. 624, 578 P.2d 325, cert. denied, 91 N.M. 610, 577 P.2d 
1256. 


CRIMINAL OFFENSES 


Limitations against prosecution for conspiracy 5 
run from time last overt act in furtherance of the con- © 


spiracy was committed. State v. Thoreen, 1978-NMCA-024, 
91 N.M, 624, 578 P.2d 325, cert. denied, 91 N.M. 610, 577 
P.2d 1256. 

Time of filing superseding {uilictmeit or infor- 
mation not controlling. — Although a felony charge 
may be initiated by the filing of a complaint, the felony 
must be prosecuted by indictment or information, so that 
at some point the complaint is superseded by an indict- 
ment or information. This section, however, does not 
distinguish among complaint, indictment: or informa- 
tion, and by providing for a complaint charging a felony 
within the time limitation, the legislature intended that 
the time of filing a superseding indictment or information 
should not. control*the limitation question. State v. Mar- 
tinez; 1978-NMCA-095, 92 N.M. 291; 587: P.2d 438, cert, 
quashed, 92 N.M. 260, 586 P.2d 1089, 

Charges initiated by complaint continued .by 
later indictment. — Since upon being advised that a 
defendant has been indicted prior to a preliminary exami- 
nation, a magistrate takes no further action in the case, 
charges initiated by.a complaint in a magistrate court 
should be considered as continued by a later indictment, 
. and for purposes of this section the prosecution should be 
considered as commenced by the filing of the complaint. 
State v.. Martinez, 1978-NMCA-095, 92 N.M. 291, 587 P.2d 
438, cert. quashed, 92 N.M, 260, 586 P.2d 1089. 

Jury to consider solely date charged. — Although 
it is not error to instruct the jury that it must find that 
the.crime occurred within the applicable statute of limi- 
tations, it is error not to limit the jury's consideration 
to the. date charged in the information. State v. Foster, 
1974-NMCA-150, 87 N.M. 155, 530 P.2d 949. 

New prosecution..potentially barred after dis- 
missal for failure to prosecute. — If there is.a dis- 
missal of a charge for failure to prosecute, a new prosecu- 
tion would be barred if initiated after the limitation period 
expires. State v. Martinez,,1978-NMCA-095, 92 N.M. 291, 
587 P.2d 488, cert. quashed, 92 N.M. 260, 586 P.2d 1089, 

Filing complaint within period tolls statute. — An 
indictment filed prior to dismissal ofa complaint but more 
than three years after the commission of a third degree 
felony, may be timely because the limitation period was 
tolled. by the, filing of the complaint within the three-year 
period, State v. Martinez, 1978-NMCA-095, 92 N.M. 291, 
587 P.2d 438, cert. quashed, 92 N.M. 260, 586 P.2d 1089. 

The statute of limitations prescribe time limits 
within which the state must commence a prosecu- 
tion by filing the initial charging documents in a case, not 
time limits within which a defendant must be brought. to 
trial. State v. Collier, 2018-NMSC-015, 301 P.3d 370, 

Statute did not bar retrial of lesser-included of- 
fense. — Where, on February 13, 2006, defendant injured 
a horse causing the horse's death; on August 31, 2006, 
less than seven months after the horse's death, the grand 
jury returned an indictment charging defendant with fel- 
ony extreme cruelty to animals; defendant's first trial in 
March 2008 resulted in a mistrial due to jury deadlock; 


at defendant's second trial in January 2009, after the 


statute of limitations period for misdemeanors had run, 
the district, court, at the state's request and without ob- 
jection from defendant, instructed the jury on, the lesser 
included offense of misdemeanor cruelty to animals; the 


30-1-8 


_jury acquitted defendant of the felony charge;.and the dis- 


trict court declared a mistrial on the misdemeanor charge 
dué to jury deadlock, the statute of limitations did not 
bar retrial of the misdemeanor charge because the state 
commenced the prosecution by timely filing the indict- 
ment on the felony charge, which necessarily included. the 
lesser-included misdemeanor charge, within the two-year 
statute of limitations period for the misdemeanor charge. 
State\v. Collier, 2013-NMSC-015, 301 P.3d.370. 

-. Time limitation instruction. — Generally, the time 
limitation instruction is a necessary part of the instruc- 
tions; however, where the uncontradicted evidence shows 
the offenses were committed within the time limitation, 
the instruction stating the time limitation is not a re- 
quired instruction, but giving it is not error. State v. Sala- 
zar, 1974-NMCA-026, 86 N.M. 172, 521 P.2d 134: 

Error not prejudicial. — — Although the offense of un- 
lawfully drawing or discharging a firearm in a settlement 
was barred by the statute of limitations, which defense 
was timely raised in the district court, so that the trial 


» court.erred in not dismissing this count, nevertheless, no 
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sentence was imposed for this offense, and furthermore, 
the elements of the offense were embraced in the crime of 
assault with intent to kill, for which defendant was prop- 
erly convicted, so that the error was without prejudice to 
him. State v. Shawan, 1967-NMSC-0138, 77 N.M. 354, 428 
P.2d 39. 

Falsely obtaining unemployment benefits is petty 
misdemeanor, — When Section 30-1-6€ NMSA 1978:is 
read together with Section 51-1-38 NMSA 1978, it is clear 
that the crime of falsely obtaining unemployment benefits 
is a petty misdemeanor, for, which the statute of limita- 
tions is one year under Subsection F. Robinson v. Short, 
1979-NMSC-099, 93 N.M, 610, 603-P.2d 720(decided un- 
der prior law, now Section 30-1-8 NMSA 1978). 

Contributions payable under Section, 51-1-19 
NMSA 1978 are not "revenues" within meaning of Sub- 
section G. Robinson.v. Short, 1979-NMSC-099, 93 NiM. 
610, 603 P.2d 720 (decided under prior law). 

Prosecution for sale of property of another not 
barred. — Under former, law, prosecution, for. unlawful 
sale of one head of neat cattle, the property of another, 
was not barred where commenced within three years from 
time of alleged offense, State v. Stone, 1937-NMSC-050, 41 
N.M. 547,)72 P.2d,9. 

Prosecution of misdemeanor. — Under former 41- 
9-1, 1953 Comp:, as well as this section, the maximum 
time for commencing prosecution for a misdemeanor was 
within two years from the time the offense was commit-, 
ted. 1957-58 Op. Att'y Gen. No. 57-74, 

Law reviews. — For article, ''The Proposed New Mex- 
ico Criminal Code," see 1 Nat. Resources J. 122 (1961). 

Am. Jur. 2d, A.LR; and C.J.S. references, — 21 Am, 
Jur, 2d Criminal Law §§ 223 to 233, 

Inclusion or exclusion of first and last day for purposes 
of statute of limitations, 20 A.L.R.2d 1249,, 

Right to require bail or recognizance where, at Gin of 
filing, prosecution of principal is barred by statute of limi- 
tations, 75 A.L.R.2d 14381, 

Finding or return of indictment, or filing of information, 
as tolling limitation period, 18 A.L.R.4th 1202. 

Waivability of bar of limitations against criminal pros- 
ecution, 78 A’L.R.4th 693. 

Commencement of limitation period for criminal pros- 
ecution under Racketeer Influenced and Corrupt Organi- 
zations Act (RICO), 18 USCS §§ 1961-1968, 89 A.L.R. Fed. 
887. 

When is conspiracy continuing offense for purposes of 
statute of limitations under 18 USCS § 3282, 109 A.L.R. 
Fed. 616. — 

22 C.J.S. Criminal Law §§ 196 to 207, 
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30-1-9. Tolling of time limitation for prosecution for crimes. 


A. Ifafter any crime has been committed the defendant shall conceal himself, or shall flee fon 
or go out of the state, the prosecution for such crime may be commenced within the time prescribed 
in Section 1-8 [30-1-8 NMSA 1978], after the defendant ceases to conceal himself or returns to the 
state. No period shall be included in the time of limitation when the party charged with any crime 
is not usually and publicly a resident within the state. 

B. When 

(1) an indictment, gre Aaah or complaint is lost, mislaid or destroyed; 

(2) . the judgment is arrested; 

(3). the indictment, information or complaint is quashed, for any defect or reason; or 

(4) the prosecution is dismissed because of variance between the allegations of the indict- 
ment, information or complaint and the evidence; and a new indictment, information or complaint 
is thereafter presented, the time elapsing between the preferring of the first indictment, informa- 
tion or complaint and the subsequent indictment, information or complaint shall not be included 
in computing the period limited for the prosecution of the crime last charged; provided that the 
crime last charged is based upon and grows out of the same transaction upon which the original 
indictment, information or complaint was founded, and the subsequent indictment, information 
or complaint is brought within five years from the date of the alleged commission of the original 
crime, 


History: 1953 Comp., § 40A-1-9, enacted by Laws N.M, 291, 587 P.2d 488, cert. quashed, 92 N.M. 260, 586 


1963, ch. 3038, § 1-9. P.2d 1089, 

Cross references, — For defects, errors and omissions Evidence of absence from state insufficient. — 
in.a complaint, indictment or information, and variances Where there was no evidence tending to show defendant's 
between the allegations therein and the evidence, see Rule whereabouts from the time of his escape from prison on 
5-204 NMRA, September 17, 1956 until his apprehension in Oklahoma 

ANNOTATIONS on January 24, 1960, defendant's plea of not guilty put 


the statute of limitations in issue, and his motion for a di- 
This section is a tolling statute, not a statute of rected verdict on the grounds that the three-year statute 


limitations, and does not independently limit the pe- of limitations was a bar to prosecution should have been 
riod within which prosecution must commence, State v. granted. State v. Oliver, 1963-NMSO-015,°71 N.M. 317, 


Hill, 2008-NMCA-117, 144 N.M. 775, 192 P.3d 770, cert. 378 P.2d 135. 

quashed, 2009-NMCERT-009, 147 N.M. 423, 224 P.3d 650, Evidence negating residence insufficient. — There 
Constitutionality. — The application ‘of the tolling being no substantial evidence in record that defendant 

provision did not violate either defendant's right to travel was not usually and publicly a resident of state, after 

or his constitutional guarantee of equal protection of the ai a Subir eaaen ee, Cane. tp aged 

ety Psi O RRLad Ae ak vet Sone titeeveN sete Dee favor. State v. Mersfelder, 1927-NMSC-049, 34 N.M. 465, 
Statute not exclusive. — Although this section does 284 P. 113, 

show a legislative intent that the limitation period is not Am. Jur. 2d, A.L.R. and C.J.S, references, — 21 Am. 

to be utilized to bar a prosecution delayed by procedural Jur. 2d Criminal Law $8 227, 228, 231, 233. 

problems, it does not eyince an intent to bar prosecu- Inclusion or exclusion of first and last day for purposes 

tions not beset with procedural problems. State v. Mar- of statute of limitations, 20 A.L.R.2d 1249, 

tinez, 1978-NMCA-095, 92 N.M. 291, 587 P.2d 438, cert. Imprisonment as tolling the statute of limitations, 76 

quashed, 92 N.M. 260, 586 P-2d 1089. A.L.R.8d 743. ; 2 
Indictment timely because complaint had tolled Finding or return of indictment, or filing of information, 

statute. — An indictment filed prior to dismissal of a as tolling limitation pee 18 A.L.R.4th 1202, 

complaint but more than three years after the commission Issuance or service of state-court arrest warrant, sum- 

of a third degree felony is timely because the limitation mons, citation, or other process as tolling criminal statute 

period was tolled by the filing of the complaint within the of limitations, 71 A.L.R.4th Th af 

three-year period. State v. Martinez, 1978-NMCA-095, 92 22 C.J.8. Criminal Law §§ 202 to 204. 


30-1-9.1. Offenses against children; tolling of statute of limitations. 


The applicable time period for commencing prosecution pursuant to Section 30-1-8 NMSA 1978 
shall not commence to run for an alleged violation of Section 30-6-1, 30-9-11 or 30-9-13 NMSA 
1978 until the victim attains the age of eighteen or the violation is reported to a law enforcement 
agency, whichever occurs first. 


History: Laws 1987, ch. 117, § 1. 
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Applicability. — Laws 1987, ch. 117, § 2 provided that for a violation of Section 30-6-1, 30-9-11 or 30-9-13 NMSA 


the provisions of Laws 1987, ch. 117, § 1 apply only to 1978 is triggered only for the specific violation that was 
crimes committed on or after June 19, 1987. reported to a law enforcement agency and does not com- 
mence to run until the facts that form the basis for the vi- 

ANNOTATIONS olation that is being prosecuted were reported to a law en- 


forcement agency. State v. Whittington, 2008-NMCA-063, 


Report of a violation to a law enforcement agency. 144 NM. 85. 189 P3d 97 


— The statute of limitations to commence a prosecution 


30-1-9.2. Criminal sexual penetration; tolling of statute of limitations. 


A. When DNA evidence is available and a suspect has not been identified, the applicable time 
period for commencing a prosecution pursuant to Section 30-1-8 NMSA 1978 shall not commence 
to run for an alleged violation of Section 30-9-11 NMSA sigh hi a pps profile is matched with 
a suspect. 

B. As used in this section, "DNA" means deoxyribonucleic acid." 


History: Laws 2008, ch, 257, § 1. alleged violation of Section 30-9-11 NMSA 1978 for which 


Effective dates. — Laws 2003, ch. 257, § 3 made the the applicable time period for commencing a prosecution 
act effective on July 1, 2003. as provided in Section 30-1-8 NMSA 1978 had not expired 


Applicability. — Laws 2003, ch. 257, § 2 provided as of July 1, 2003. 
that the provisions of Laws 2003, ch. 257, § 1 apply to an 


30-1-10. Double jeopardy. 


No person shall be twice put in jeopardy for the same crime. The defense of double jeopardy 
may not be waived and may be raised by the accused at any stage of a criminal prosecution, either 
before or after judgment. When the indictment, information or complaint charges different crimes 
or different degrees of the same crime and a new trial is granted the accused, he may not again be 
tried for'a crime or degree of the crime greater than the one of which he was originally convicted. 


History: 1953 Comp., § 40A-1-10, enacted by Laws abuse and found the allegations to be unsubstantiated; a 
1963, ch. 3038, § 1-10. tribal court held a custody hearing on the same allegations 
Cross references. — For constitutional provision on and ultimately returned the child to defendants; the defen- 
former jeopardy, see N.M. Const., art. II, § 15. dant who was the primary caretaker agreed to temporary 
guardianship of the child during the investigation and 
ANNOTATIONS tribal court proceeding; and the removal of the child from 
I. GENERAL CONSIDERATION: the custody of defendants for fourteen months during the 
Il. TESTS. child abuse investigation by the department and the cus- 
A. LESSER INCLUDED OFFENSE. tody proceeding in tribal court was. not intended to punish 
B. SAME EVIDENCE: bapatrie ye pee ponPeaies at spenane ap crim- 
inal child abuse did not violate double jeopardy. State v. 
a pir wei ie ne ch he sanie uta sg Diggs, 2009-NMCA-099, 147 N.M. 122; 217 P.3d 608, cert. 

III. MISTRIAL. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 
IV. RAISING THE DEFENSE. Identical counts and jury instructions. — Where 
multiple counts of criminal sexual penetration of a minor 
I, GENERAL CONSIDERATION. in the indictment and the counts in the jury instructions 


were carbon-copy counts of each other and where the 
child's testimony distinguished facts for each count and 
the defendant admitted to having sexual intercourse with 
the child on several occasions, there was sufficient evi- 
dence from which a jury could find separate incidents of 
criminal sexual penetration and there was no violation of 


Waiver of rights. — Double jeopardy rights may not 
be waived and may be raised by the accused at any stage 
of a criminal prosecution either before or after judgment. 
Defendant may raise the issue of violation of double jeop- 
ardy even though he expressly waived the issue during a 


plea hearing. State v. Jackson, 19938-NMCA-092, 116 N.M. double jeopardy. State v. Martinez, 2007-NMCA-160, 143 
TBO a Ae ce ; N.M. 96, 173 Pd 18, cert. denied, 2007-NMCERTO11, 
Finality of decision. — The trial court's oral and writ- 143. NM. 155, 173 P. 3d 762. 


ten statements during the proceedings did not constitute 


acquittals and therefore there was no violation of double the same protections as N.M. Const., art, II, § 15, although 
Tio eH ANE AnepOLe iad ir aaceand SE Diy those protections are more clearly stated in the statute. 
: : State v. Lynch, 2003-NMSC-020, 134 N.M. 139, 74 P.3d 73. 

ata bar eat Paes 137 N.M. 674, 114 P.3d 354, cert. Reinstatement of convictions. — Where one of two 
enied, 2005- RT-006, 137 N.M. 766, 115 P.3d 229. otherwise valid convictions must be vacated to avoid vio- 


Removal of child from the custody of the child's lation of double jeopardy protections, the conviction car- 


parents pending an investigation of child abuse is : ‘ 
not a punishment. — Where the children, youth and Pent abts Neato ae BRE eet wi ote var 
families department investigated defendants for child ‘ ‘ : ; 


Constitutional provision. — This section provides 
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Where defendant and defendant's companions were ac- 
costed by a rival gang in front of defendant's family home, 
guns were pulled on both sides and defendant's sibling 
was severely wounded by gunshots in the leg and abdo- 
men; while defendant's group were trying to help defen- 
dant's sibling in the driveway and stop the bleeding from 
the gunshot wounds, the person in the rival gang who had 
been shooting at defendant and defendant's companions 
returned in a Ford Expedition; when defendant saw gun- 
fire coming from the Expedition, defendant ran into the 
house and retrieved an AK-47 rifle and began shooting at 
the Expedition; the driver of Expedition was shot seven 
times and died; the jury convicted defendant of voluntary 
manslaughter and shooting into a motor vehicle resulting 
in great bodily harm, the conviction for voluntary man- 
slaughter should be vacated and the conviction for shoot- 
ing into a motor vehicle upheld because the conviction for 
shooting into a motor vehicle carried a more severe po- 
tential sentence. State v. Montoya, 2018-NMSC-020, 306 
P.3d 426. 

State protections broader than those of federal 
constitution. — The differences between N.M. Const., 
art. II, § 15, and this section suggest that the legislature 
was attempting to articulate the protections of the state 
constitution as being broader than those of the federal 
constitution. State v. Lynch, 2003-NMSC-020, 134 N.M. 
139, 74 P.3d 73. 

When section applied. — The double jeopardy clause 
only comes to the aid of defendants subjected to multiple 
prosecutions for the identical offense, or in such situations 
in which collateral estoppel, the concept of lesser included 
offenses or the same evidence test apply. State v. Tanton, 
1975-NMSC-057, 88 N.M. 333, 540 P.2d 813. 

This section precludes retrial of a greater offense 
only after an acquittal of that offense and does not ad- 
dress the situation in which the state prosecutes various 
crimes or degrees of crimes and the jury returns a verdict 
on less than all of the crimes charged. State v. Martinez, 
1995-NMSC-064, 120 N.M. 677, 905 P.2d 715. 

The New Mexico supreme court's statement in State v. 
Martinez, 1995-NMSC-064, 120 N.M. 677, 905 P.2d 715, 
that this section precludes a retrial of a greater offense 
only after an acquittal of that offense, was not intended 
to introduce a new principle of law into its double jeop- 
ardy jurisprudence, but rather was a summary of existing 
ease law. State v. Lynch, religonint pea 134 N.M. 139, 
74 P.3d 73. 

This section precludes a retrial of a greater offense only 
after an (implied or explicit) acquittal of that offense, pro- 
vided that the greater offense was charged in the first 
trial. State v. Lynch, 2003-NMSC-020, 134 N.M. 139, 74 
P.3d 73. 

Section applies to children's court proceedings 
involving delinquent child. State v. Doe, 1977-NMCA-058, 
90 N.M. 536, 565 P.2d 1053. 

Acquittal of accused protects against second 
prosecution for same crime. Borrego v. Territory, 
1896-NMSC-011, 8 N.M. 446, 46 P. 349, aff'd sub nom. 
Gonzales v, Cunningham, 164 US. — 17 S. Ct. 182, 41 
L, Ed. 572 (1896). 

No jeopardy if information fails a state offense. 
— Where information failed to state an offense at time of 
arraignment and entry of plea of not guilty, defendant was 
not placed in jeopardy. State v. Ardovino, 1951- NMEC- 018, 
55 N.M. 161, 228 P.2d 947. 

No jeopardy if court lacks Riviadicsicmn — Since 
marijuana is not defined as a narcotic drug under the 
relevant statutes, a charge of violating Section 30-31-20 
NMSA 1978 (trafficking) in the first proceeding brought 
against defendant for selling marijuana did not charge 
defendant with a public offense. Hence, as the court 
lacked jurisdiction in the first proceeding, there was no 
basis for a claim of double jeopardy where defendant was 
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later charged under the proper section. State v. Mabrey, 
1975-NMCA-098, 88 N.M. 227, 539 P.2d 617. 

No jeopardy on retrial after appeal. — The former 
jeopardy clause does not preclude retrial of defendant 
whose sentence is set aside because of error in the pro- 
ceedings leading to sentence or conviction. State v. Sneed, 
1967-NMSC-272, 78 N.M. 615, 485 P.2d 768; State v. 
Nance, 1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. de- 
nied, 386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967). 

Constitutional protection against double jeopardy does 
not prevent a second trial for the same offense where 
the defendant himself, by an appeal, has invoked the ac- 
tion which resulted in the second trial. State v. Sneed, 
1967-NMSC-272, 78 N.M. 615, 435 P.2d 768. 

No jeopardy after collateral attack. — Where a con- 
viction is overturned on collateral rather than direct at- 
tack, retrial is not precluded on double jeopardy grounds. 
State v. Nance, 1966-NMSO-207, 77 N.M. 39, 419 P.2d 242, 
cert. denied, 386 U.S, 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 
605 (1967). 

Waiver of defense by plea agreement. — The defen- 
dant waived his double jeopardy defense by entering a plea 
agreement which provided that the state could pursue ad- 
ditional habitual offender proceedings to enhance the de- 
fendant's sentence in the event his probation was revoked 
or he otherwise failed to fulfill his obligations under the 
agreement, and the provision precluding waiver of a double 
jeopardy defense did not apply to prevent waiver in such 
case. Montoya v. New Mexico, 55 F.3d 1496 (10th Cir, 1995). 

Charging in alternative. — The concept of double 
jeopardy was not involved in charging defendant with 
fraud or in the alternative embezzlement since the 
charges were in the alternative; nor were the concepts of 
included offenses, same evidence or merger. State v. Ortiz, 
1977-NMCA-036, 90 N.M. 319, 563 P.2d 113. 

Trial de novo on alternative means of committing 
offense did not violate double jeopardy. — When a 
defendant is convicted based on one of two alternative 
means of committing a single crime, there is not an im- 
plied acquittal of the other alternative unless the convic- 
tion logically excludes guilt of the other alternative; if 
there is no implied acquittal, there is no constitutional 
prohibition against retrial of both alternatives after a 
conviction is set aside. State v. Ben, 2015-NMCA-118, cert. 
denied, 2015-NMCERT-011. 

Where defendant was charged in magistrate court with 
multiple means’of committing DWI, per se DWI and im- 
paired to the slightest degree, and was convicted on the 
per se theory of DWI, defendant's double jeopardy rights 
were not violated when he was retried de novo on the 
impaired theory in the district court, because his con- 
viction on the per se theory of DWI was not logically in- 
consistent with a finding of impaired DWI. State v. Ben, 
2015-NMCA-118, cert. denied, 2015-NMCERT-011. 

Prosecution and forfeiture generally. — State v. 
Nunez, 2000-NMSC-013, 129 N.M. 63, 2 P.3d 264, does not 
stand for the proposition that a criminal prosecution may 
never advance independently of a forfeiture proceeding. 
Rather, Nunez appears to mandate only proper initiation 
of the dual penalty proceeding, meaning that the crimi- 
nal charges and the forfeiture proceeding must be merged 
or consolidated prior to the occurrence of any event that 
signals the attachment of jeopardy. State v. Esparza, 
2003-NMCA-075, 133 N.M. 772, 70 P.3d 762, cert. denied, 
133 N.M. 771, 70 P.3d 761. 

Civil penalty and criminal prosecution under the 
Voter Action Act. — The civil penalty authorized under 
Section 1-19A-17 NMSA 1978 is remedial and does not 
constitute punishment for double jeopardy purposes. The 
imposition of a civil penalty does not bar a subsequent 
criminal prosecution under the Voter Action Act for the 
same conduct for which the secretary of state assessed the 
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civil penalty. State v. Block, 2011-NMCA-101, 150 N.M. 
598, 263 P.3d 940. 

Where the secretary of state assessed civil penalties 
against defendant for violations of the Voter Action Act 
and the attorney general subsequently filed criminal 
charges against defendant for the same violations of the 
act, the assessment of the civil penalties and the subse- 
quent criminal prosecution did not violate double jeop- 
ardy. State v. Block, 2011-NMCA-101, 150 N.M. 598, 263 
P.3d 940, 

Civil forfeiture inde Controlled Substances 
Act. — Because civil forfeiture under the Controlled 
Substances Act is punishment for double-jeopardy pur- 
poses under the New Mexico constitution, all forfei- 
ture complaints and criminal charges for violations of 
the Controlled Substances Act may both be brought 
only ina single, bifurcated proceeding. State v. Nunez, 
2000-NMSC-0138, 129 N.M. 63, 2 P.3d 264. 

The legislature is not prevented from assessing both 
civil and criminal penalties for violations of the Controlled 
Substances Act, Sections 80-31-1 to 30-31-41 NMSA 1978, 
State v. Esparza, 20038-NMCA-075, 133 N.M. 772, 70 P.3d 
762, cert. denied, 133 N.M. 771, 70 P.3d 761. 

Civil penalties and criminal prosecution under 
Securities Act. — Criminal prosecutions under the Se- 
curities Act, Sections 58-13B-1 to 58-13B-57 NMSA 1978 
(now Sections 58-18C-101 to.58-13C-701 NMSA 1978), 
following administratively imposed civil penalties under 
that Act, do not place defendants in double jeopardy under 
N.M,» Const., art. II, § 15, or under this section, State v, 
Kirby; :2003-NMCA-074, 183 N.M. 782, 70 P.3d 772, cert. 
denied, 133 N.M. 771, 70 P.3d 761. 

City ordinance. — The clear intent and purpose of the 
city ordinance is to establish a remedial measure to pro- 
tect the public from those drivers who persist in driving 
after license revocation and from multiple driving while 
intoxicated offenses; therefore, civil forfeiture proceedings 
are not punitive, and the drivers are not:subjected to dou- 
ble jeopardy. City of Albuquerque ex rel. Albuquerque Police 
Dep't v, One (1) 1984 White Chevy UT:, 2002-NMSC-014, 
132 N.M. 187, 46 P.3d 94. 

Trial de novo after magistrate court conviction, 
— In a trial de-novo resulting from a defendant's ap- 
peal of a magistrate court conviction, the district court 
has jurisdiction as well as a constitutional and statutory 
obligation to consider the defendant's pretrial double 
jeopardy claim, State v. Foster, 2008-NMCA-099, 134 
N.M, 224, 76 P.8d 824,.cert. denied, 184 N.M. 179, 74 
P.3d 1071, 

Greater sentence after trial de novo. — The greater 
sentence imposed by the. district court for violation of 
certain municipal ordinances after a trial de novo did 
not deprive defendant of due:process, nor did it amount 
to double jeopardy. City of Farmington v. Sandoval, 
1977-NMCA-022, 90.N.M, 246, 561 P.2d 9465. 

Double jeopardy was not violated by amend- 
ment of defendant's sentence, — Where the dis- 
trict court initially determined that defendant's 1972 
uncounseled misdemeanor: DWI ‘conviction could not 
be used to. enhance defendant's sentence for a 2009 ag- 
gravated DWI, the state asked the court to reconsider 
its ruling as a legal-error six days after the court en- 
tered the sentence; the state did not:present any new or 
supplemental evidence; the court determined that it had 
erred as a matter of law because defendant had not been 
sentenced; to jail for the 1972 conviction; and the court 
amended defendant's sentence based on the legal error 
regarding the 1972 conviction, defendant did not have 
a reasonable expectation of finality in the original sen- 
tence because the state moved for reconsideration of the 
court's ruling on the validity of the 1972 sentence within 
the thirty days of the court's entry of the sentence and 
double jeopardy did not preclude the modification of 
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defendant's sentence based on the legal error. State v. 
Redhouse, 2011-NMCA-118,° 269 Rad 8, cert. denied, 
2011-NMCERT-011. 

Larceny of cattle distinct tooth disposition of 
hides. — Larceny of cattle, completed on one day by driv- 
ing the cattle away or killing them with intent to steal, 
was a distinct offense from that of killing cattle and failing 
to keep the hides and an acquittal of former was no bar to 
prosecution for latter. State v. Knight, 1929-NMSC-049, 34 
N.M. 217, 279 P. 947. 

Conspiracy and completed offtries are separate 
offenses and conviction of both does not amount to dou- 
ble jeopardy. State v. Armijo, 1976-NMCA-126, 90 N.M. 12, 
558 P.2d 1151. 

The commission of a substantive offense and a conspir- 
acy to commit it are separate and distinct offenses, and a 
conviction for the conspiracy may be had though the sub- 
stantive offense was completed. The plea of double jeop- 
ardy is not a defense to conviction for both offenses, State 
v. Armijo, 1976-NMCA-126, 90 N.M. 12, 558 P.2d 1161. 

Evidence that a conspiracy to commit burglary was en- 
tered on the evening of November 16th, that the conspira- 
tors unsuccessfully attempted to carry out the conspiracy 
at 10:30 p.m. of that day, and that the burglary was per- 
formed between 9:00 and 9:30 a.m. of November 17th, 
showed two distinct crimes, and there was no factual basis 
for the contention that they were either the same or so 
similar that multiple convictions were ‘prohibited. State 
v. Watkins, 1975-NMCA-126, 88 N.M. 561, 543 P.2d 1189, 
cert. denied, 89 N.M. 6, 546 P.2d 71, 

Double use of prior felony. — It is not legally permis- 
sible for the state to present evidence of the same prior 
felony to prove an essential element of the crime of felon 


in possession of a firearm, and to rely upon this same- 


evidence for purposes of enhancing the defendants' sen- 
tences under the habitual offender criminal statute, State 
v, Haddenham, 1990-NMCA-048, 110 N.M. 149, 793 P.2d 
279, cert. denied, 110 N.M. 72, 792 P.2d 4 and 110 N.M. 
183, 793 P.2d 865. 


II. TESTS. 
A. LESSER INCLUDED OFFENSE. 


Effect of conviction or acquittal of lesser included 
offense. — Conviction or acquittal of a lesser offense nec- 
essarily included in a greater offense bars a subsequent 
prosecution for the greater offense. State v. Sandoval, 
1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353) cert. denied, 
90 N.M. 687, 567 P.2d 486. 

Meaning of included offense. — For an offense to be 
included within another offense, the offense must be nec- 
essarily included in the offense charged in the indictment, 
and for an offense to be necessarily included, the greater 
offense cannot be committed without also committing the 
lesser. State v. Kraul, 1977-NMCA-032, 90°N.M. 314, 563 
P,2d.108, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Indictment source for determining lesser of- 
fense, — For a lesser offense to be necessarily included, 
the greater offense cannot be committed without also 
committing the lesser, and in determining whether an 
offense is necessarily included, the court will look to the 
offense charged in the indictment. State v. Sandoval, 
1977-NMCA-026, 90 N.M. 260, 561 P.2d 1358, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

Exception to rule. — Conviction of a lesser included 
offense bars prosecution of a greater offense, subject to 
one exception: if the court does not have jurisdiction to 
try the crime, double jeopardy cannot attach, since double 
jeopardy requires that a court have sufficient jurisdiction 
to try the charge. Where the magistrate court had no ju- 
risdiction to try the charge of vehicular homicide while 
driving while intoxicated or recklessly driving, double 
jeopardy should not bar the vehicular homicide by driving 
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while intoxicated charge. State v. Tanton, 1975-NMSC-057, 
88 N.M. 333, 540 P.2d 813. 

Armed robbery and aggravated battery. — The 
concept of lesser included offenses is not involved in a 
prosecution for armed robbery and aggravated battery 
because either offense can be committed without commit- 
ting the other offense. State v. Sandoval, 1977-NMCA-026, 
90 N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486, ° 

Aggravated burglary involving battery and ag- 
gravated battery involving deadly weapon. — Where 
defendant entered the victims' home with intent to com- 
mit theft and stabbed and beat the victims, defendant's 
convictions of aggravated burglary involving battery and 
aggravated burglary involving a deadly weapon did not vi- 
olate double jeopardy. State v. Swick, 2010-NMCA-098, 148 
N.M. 895, 242 P.3d 462, cert. granted, 2010-NMCERT-010, 
149 N.M. 64, 243 P.3d 1146, 

Driving under the influence and homicide by ve- 
hicle. — Where the indictment against defendant was 
phrased in the alternative charging him with homicide by 
vehicle (former Section 64-22-1, 1953 Comp.) while violat- 
ing either Section 64-22-2, 1953 Comp.(former driving un- 
der the influence) or Section 64-22-3, 1953 Comp. (former 
reckless driving), the prosecution was not barred by a con- 
viction in municipal court for driving under the influence 
since the lesser offense of driving while under the influ- 
ence of intoxicating liquor is not necessarily included in 
the greater offense of homicide by vehicle. State v. Tanton, 
1975-NMSC-057, 88 N.M. 333, 540 P.2d 813, 

Possession and distribution. — Possession of mari- 
juana was a lesser offense necessarily included in the greater 
offense of distribution, arising out of the same events, and 
since defendant was convicted of the lesser offense, double 
jeopardy barred his prosecution for the greater. State v. Me- 
dina, 1975-NMCA-033, 87 N.M. 394, 534 P.2d 486. 

Criminal sexual contact of minor and attempted 
criminal sexual penetration. — The offenses of criminal 
sexual contact of a minor and attempted criminal sexual 
penetration of a minor cannot be characterized as lesser in- 
cluded and greater inclusive crimes because they each con- 
tain different elements and stand independently in relation 
to one another. State v. Mora, 2003-NMCA-072, 183 N.M. 
746, 69 P.3d 256, cert. denied, 183 N.M. 727, 69 P.3d 237. 


B, SAME EVIDENCE. 


Nature of test. — The test for determining whether 
two offenses are the same so as to bring into operation the 
prohibition against double jeopardy is the "same evidence" 
test which asks whether the facts offered in support of one 
offense would sustain a conviction of the other. State v. Tan- 
ton, 1975-NMSC-057, 88 N.M. 333, 540 P.2d 813; Owens v. 
Abram, 1954-NMSC-096, 58 N.M. 682, 274 P.2d 630, cert. 
denied, 348 U.S. 917, 75S. Ct. 300, 99 L. Ed. 719 (1955). 

Same evidence test. — The "same evidence" test is 
whether the facts offered in support of one offense would 
sustain a conviction of the other offense. State v. Sando- 
val, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353, cert. 
denied, 90 N.M. 637, 567 P.2d 486. 

Unitary test. — Where a defendant convicted of mul- 
tiple offenses claims double jeopardy, a reviewing court 
first determines whether defendant's conduct was unitary 
in nature so that the same acts were used to prove both of- 
fenses; where the'conduct is unitary, the court must then 
examine the statutes in question to determine whether 
the legislature intended that multiple punishments could 
be imposed for different criminal offenses resulting from 
the same conduct. State v. Duran, 1998-NMCA-1538, 126 
N.M. 60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 
P.2d 352, overruled on other grounds, State v. Laguna, 
1999-NMCA-152, 128 N.M. 345, 992 P.2d 896, cert. denied, 
128 N.M. 149, 990 P.2d 823. 
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Proof of different facts. — If either information re- 
quires the proof of facts to support a conviction which 
the other does not, the offenses are not the same and 
a plea of double jeopardy is unavailing. State v. Sando- 
val, 1977-NMCA-026, 90. N.M. 260, 561 P.2d 1358, cert. 
denied, 90 N.M. 687, 567 P.2d 486; Owens v. Abram, 
1954-NMSC-096, 58 N.M. 682, 274 P.2d 630, cert. denied, 
348 U.S. 917, 75 S. Ct. 300, 99 L. Ed. 719 (1955). 

If test met, section does not bar consecutive sen- 
tencing. — Under the "same evidence" test, where dif- 
ferent elements are required to be proved in order to 
sustain each of three convictions, and different evidence 
is admitted to prove the different elements, it appears 
that the three convictions are based in part on separate 
evidence and the prohibition against double jeopardy does 
not bar consecutive sentencing under the circumstances 
of the case. State v. Manus, 1979-NMSC-035, 93 N.M. 95, 
597 P.2d 280, overruled on other grounds by Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Harassment and stalking. — Where the state relies 
on identical acts of an accused involving the same course 
of conduct to prove both the offenses of harassment and 
of stalking, double jeopardy provisions preclude multiple 
punishment, and the offense of harassment is subsumed 
into the offense of misdemeanor stalking. State v. Duran, 
1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied, 
126 N.M. 533, 972 P.2d 352, overruled on other grounds by 
State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 992 P.2d 
896, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Felony murder and armed robbery are separate 
offenses, although they may arise out of the same trans- 
action. State v. Martinez, 1981-NMSC-016, 95 N.M. 421, 
622 P.2d 1041. 

Armed robbery and aggravated battery. — Since 
taking the victim's purse was a fact required to be proved 
under the armed robbery charge, but not under the ag- 
gravated battery charge, and application of force was a 
fact required to be proved under the aggravated battery 
charge, while threatened use of force would be acceptable 
proof under the armed robbery charge, the elements of the 
two crimes were not the same, and the "same evidence" 
test did not apply. State v. Sandoval, 1977-NMCA-026, 90 
N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

Drunk driving and homicide by vehicle. — Where 
the facts offered in municipal court to support a convic- 
tion for driving while under the influence of intoxicat- 
ing liquors would not necessarily sustain a conviction 
for homicide by vehicle in district court, under the "same 
evidence" test there was no double jeopardy when the 
state sought to prosecute the defendant for homicide by 
vehicle. State v. Tanton, 1975-NMSC-057, 88 N.M. 333, 
540 P.2d 813. 


C. MERGER, COLLATERAL ESTOPPEL AND 
SAME TRANSACTION, 


Definition of merger. — Merger is the name applied 
to the concept of multiple punishment when multiple 
charges are brought in a single trial; it is an aspect of 
double jeopardy, concerned with whether more than one 
offense has occurred and is applied to prevent a person 
from being punished twice for the same offense. State v. 
Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353, 
cert, denied, 90 N.M. 637, 567 P.2d 486, 

Nature of test, — The test of whether one criminal 
offense has merged in another is not whether two crimi- 
nal acts are successive steps in the same transaction 
(the rejected "same transaction" test), but whether one 
offense necessarily involves the other. State v. Sandoval, 
1977-NMCA-026, 90 N.M, 260, 561 P.2d 1353, cert. denied, 
90 N.M. 637, 567 P.2d 486. 
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Factors considered. — In determining whether the 
defendant's acts constituted a single offense or multiple 


offenses for purposes of double jeopardy, factors consid-; 


ered include the time between the acts, the! location of the 
victim at the time of each act, the existence ‘of any inter- 
vening event, distinctions in the manner.of committing 
the acts, the defendant's intent, and the number of vic- 
tims. State v, Handa, 1995-NMCA-042, 120 N.M, 38, 897 
P.2d 225, cert. denied, 119 N.M, 771, 895 P.2d 671. 

Merger concept has aspects of "same evidence" 
test because merger and the "same evidence" test are 
both concerned with whether more than jone offense has 
been committed, State v, Sandoval, 1977-NMCA-026, 90 
N.M, 260, 561.P.2d 1353, cert. denied, 90.N.M. 637, 567 
P.2d 486, 

Merger has aspects of included offense concept. 
— The merger concept has aspects of the included offense 
concept, and in determining whether one offense necessar- 
ily involves another offenseso that merger applies, the de- 
cisions have looked to the definitions of the crimes:to see 
whether the elements are the same; this approach is simi- 
lar to the approach used in determining whether an offense 
is an included, offense (a determination of whether the 
greater offense can be committed without also committing 
the lesser). State.v. Sandoval, 1977-NMCA-026, 90 N,M. 
260, 561 P.2d 1868, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Offense of aggravated battery did not merge with 
armed robbery, State v. Sandoval, 1977-NMCA-026, 90 
N.M. 260, 561 P.2d 1353, cert, denied, 90 .N.M. 637, 567 
P.2d 486, 


Homicide.,— Homicide resulting from great bodily, 


harm was sufficient evidence for the jury to find aggra- 
vated sodomy and first degree kidnapping, and there was 
no merger with the murder charge on which defendant 
was acquitted. State v. Melton, AOE MER O14, 90.N.M. 
188, 561 P.2d 461, 

Assault. — An assault arising from a series of three 
successive shots fired at a single victim, not separated by 
a significant amount of time, and arising from a single, 
continuous intent constituted one offense, and conviction 
of the defendant on two counts of assault violated his 
double jeopardy rights. State vu. Handa, 1995-NMCA-042, 
120 N.M. 38, 897 P.2d 225, cert, denied, 119 N.M. 771, 895 
P.2d 671, 

Definition of collateral estoppel. — Collateral estop- 
pel means simply that when an issue of ultimate fact has 
once been determined by a valid and final judgment, that 
issue cannot again be litigated between the same parties 
in any future lawsuit. State v. Nagel, 1975-NMCA-026, 87 
N.M. 434, 535 P.2d 641, cert. denied, 87 N,M..450, 635 P.2d 
657. 

Under the rule of collateral estoppel any right, fact or 
matter in issue, and directly adjudicated upon, or neces- 
sarily involved in, the determination of an action before 

_a competent court in which a judgment or decree is ren- 
dered upon the merits is conclusively settled by the judg- 
ment therein and cannot again be litigated between the 
parties and privies whether the claim or demand, purpose 
or subject matter of the two suits is the same or not, State 
v, Nagel, 1975-NMCA-026, 87 N.M. 434, 535 P.2d 641, cert, 
denied, 87 N.M. 450, 535 P.2d 657. 


Part of constitutional guarantee. — The principle of 


collateral estoppel is embodied in the U.S. Const., amend. 
V guaranty against double jeopardy and is fully ‘applica- 
ble to states by force of U.S. Const., amend. XIV. State v, 
Nagel, 1975-NMCA-026, 87 N.M. 434, 535 P.2d 641, cert. 
denied, 87 N.M. 450, 535 P.2d 657. 

When constitutionally required. — The principle of 
collateral estoppel is only constitutionally required after 
a previous acquittal on issues raised in a second prosecu- 
tion, and bars relitigation between the same parties of 
issues actually determined at the previous trial. State v, 
Tanton, 1975-NMSC-057, 88 N.M. 333, 540 P.2d 813, 
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Double use of conditional discharge. — Use of the 
defendant's prior conditional discharge to prove that he 
was a felon in order*to convict him of the crime of felon 
in possession of a firearm and to enhance his sentence for 
underlying assault convictions did not violate his double 
jeopardy rights. State v. Handa, 1995-NMCA-042, 120 N.M. 
38; 897 P.2d 225, cert. denied, 119 N.M..771, 895 P.2d 671. 

Sanity during commission’ of different crimes. 
— Where defendant's sanity was raised as an affirmative 
defense.in a first trial, was actually litigated and was ab- 
solutely necessary to a decision in that trial, the sanity 
of the defendant in a second trial for offenses committed 
some 16 hours prior to the crime which was the subject of 
the first trial-was:the same issue of fact as the question 
of his insanity at the first trial and having been decided 
there in his favor collateral estoppel was a bar to the sec- 
ond trial. State v, Nagel, 1975-NMCA-026, 87.N.M. 484, 
535 P.2d 641, cert. denied, 87 N.M,. 450, 535 P.2d 657, 

Traffic violations and homicide, by vehicle. — 
Where defendant was convicted, in municipal court of vio- 
lation of certain traffic ordinances, he had no acquittal. to 
raise in his defense in district court on charges of homi- 
cide by vehicle, and application of the principle of collat- 


eral estoppel was therefore inappropriate. State v. Tanton, 


1975-NMSC-057, 88 N.M. 333, 540 P.2d 813,, « 

Same transaction test rejected. — The "same trans- 
action" test, which is concerned with whether offenses 
were committed at the same time, were part of a continu- 
ous criminal act and inspired by the same criminal intent, 
has not been imposed by the United States supreme‘court 
on the states in double jeopardy cases, and its use. is»not 
mandated by N.M. Const,, art. II, § 15, It is rejected and 
disapproved...State v. Tanton, 1975-N MSC-057, 88 N. oie 
333, 540 P.2d 813, 


III, MISTRIAL, 


Manifest necessity, — Where a mistrial is granted not 
at the behest of defendant, a second trial is precluded by 
the double jeopardy clause of the U.S. Const., amend. V 
unless it can be said that there was a "manifest necessity" 
or" compelling reason" for the granting ofa mistrial. Upon 
appellate review, the question to be decided is whether the 
trial court exercised sound judicial discretion to ascertain 
that there was a manifest necessity for the declaration of 
the mistrial. State v. Sedillo, 1975-NMCA-089, 88 N.M. 
240, 539 P.2d 630, 

Basis of manifest necessity. — The court of appeals 
would decline to hold there was a manifest necessity for a 
mistrial based .on the state's supposedly prejudiced right 
to appeal when no appeal was attempted. State v. Aragon, 
1976-NMCA-018, 89 N.M. 91, 547. P.2d 574, cert. denied, 
89 N.M, 206, 549 P.2d 284, overruled by State v. Rickeranr 
1981-NMSO- 036, 95 N.M. 666, 625 P.2d.1183, 

Ends of public justice, — In determining whether a 
mistrial should be declared, the trial court must consider 
whether the ends of public justice would be defeated by. 
carrying the first trial to a final verdict; this consideration 
for the ends of public justice is a concept separate from 
manifest necessity. State\v, Aragon, 1976-NMCA-018, 89, 
N.M., 91, 547 P.2d 574, cert. denied, 89 N.M, 206, 549 P.2d 
284, overruled by State v. Rickerson, 1981-NMSC-036, 95: 
N. M. 666, 625 P.2d 1183.. 

Prejudice to state. — The failure of defendant to file 
a timely motion to suppress his statement. resulted in 
prejudice to the state, and since in such circumstances it, 
would be contrary to the ends of public justice to carry the 
first trial to a final verdict, the trial court did not abuse 
its discretion in declaring a mistrial; there was no double 
jeopardy. State v, Aragon, 1976-NMCA-018, 89 N.M..91, 
547 P.2d 574, cert, denied, 89 N.M. 206, 549 P.2d 284, over- 
ruled by State:v. Rickerson, 1981-NMSC- 086 95 N,M. 686; 
625 P.2d 1183. 
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Need for responsible professional conduct. — In 
considering whether a mistrial was proper 


unquestion- 
ably an important factor to be considered is the need to 
hold litigants on both sides to standards of responsible 
professional conduct in the clash of an adversary criminal 
process, State v. Aragon, 1976-NMCA-018, 89 N.M. 91, 547 
P.2d 574, cert. denied, 89 N.M. 206, 549 P.2d 284, over- 
ruled by State v. Rickerson, 1981- NMSC-036, “are ee 
625 P.2d 1183. 

Further interests of defendant. — ini 
Gacaa th tcnacetuclicl tit plese uauideohiogie 
ardy after a prior trial has ended with a declaration of a 
mistrial not at defendant's request include defendant's in- 
terest in having his fate determined by the jury first im- 
paneled; which encompasses not only his right to have his 
trial completed by a particular panel, but also his interest in 
ending the dispute then and there with an acquittal, which 
factor would weigh heavily against retrial in all situations 
where jeopardy has attached, and also the factor of avoiding 
giving the state a second bite of the apple in order to either 
strengthen its case or to alter its trial strategy to obtain a 
conviction. State v. C. De Baca, 1975-NMCA-120, 88 N.M. 
454, 541 P.2d 634, cert. denied, 89 N.M. 6, 546 P.2d 71. 

Discretion of trial court. — The law has invested 
courts of justice with the authority to discharge a jury from 
giving any verdict, whenever, in their opinion, taking all the 
circumstances into consideration, there is a manifest neces- 
sity for the act, or the ends of public justice would otherwise 
be defeated; they are to exercise a sound discretion on the 
subject, and it is impossible to define all the circumstances, 
which would render it proper to interfere, but the power 
ought to be used with the greatest caution, under urgent 
circumstances, and for very plain and obvious causes. State 
v. C. De. Baca, 1975-NMCA-120, 88 N.M. 454, 541 P.2d 634, 
cert. denied, 89 N.M. 6, 546 P.2d 71. 

Upon appellate review of the declaration of a mistrial the 
question is whether the trial court exercised a sound discre- 
tion toe ascertain that there was a manifest necessity for a 
mistrial. State v. C, De Baca, 1975-NMCA-120, 88 N.M. 454, 
541 P.2d 634, cert. denied, 89 N.M. 6, 546 P.2d 71. 

Mistrial on abuse of discretion. — Where, after the 
second day of a trial, when jury instructions had already 
been settled, one of the jurors was frightened by a tele- 
phone call unrelated to the trial, and exploring her pos- 
sible bias for use on voir dire in a future case, ‘and the 
record did not show that the juror's fear involved either 
the state or the defendant, the trial court failed to exer- 
cise that sound discretion required of him in determin- 
ing whether a manifest necessity or proper judicial ad- 
ministration mandated a mistrial. State v. C. De Baca, 
1975-NMCA-120, 88 N.M. 454, 541 P.2d 634, cert. denied, 
89 N.M. 6, 546 P.2d 71.. 

Duty of court before declaring mistrial. — Where 
there is no manifest necessity for declaring a mistrial, the 
trial court has some duty to inquire as to possible alterna- 
tives thereto; affecting the scope of inquiry required are the 
factors of magnitude of prejudice and the point at which 
the proceedings are terminated, and as the magnitude of 
possible prejudice increases, less effort need be expended 
in seeking alternative resolutions, while conversely, as the 
length of trial wears on, more effort should be expended. 
State v. C. De-Baca, 1975-NMCA-120, 88 N.M. 454, 541 P.2d 
634, cert. denied, 89.N.M. 6, 546 P.2d 71. 

Failure to oppose mistrial. — Defense counsel's si- 
lence after declaration of a mistrial by the trial court, sua 
sponte, where simultaneously the defense attorney him- 
self had been held in contempt for implicitly challenging a 
police officer on recross-examination to take a polygraph 
test, could not, under the circumstances, be construed as 
an intentional relinquishment of a known right, the right 
against double jeopardy, or as the mere play of wits of the 
sharp practitioner. State v. Sedillo, 1975-NMCA-089, 88 
N.M. 240, 539 P.2d 630. 
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Retrial after mistrial. — Two considerations must be 
balanced against the weighty interests of the defendant 
against retrial after declaration of a mistrial not at his 
request, namely, whether there was a manifest necessity 
for the discharge of the first jury, and also whether the 
ends of public justice would have been defeated by carry- 
ing the first trial to final verdict. When the irregularity 
occurring at trial is of a procedural nature, not rising to 
the level of jurisdictional error, the necessity to discharge 
the jury has been held to be not manifest, but where the 
irregularity involves possible partiality within the jury, 
it has been more often held that the public interest in 
fair verdicts outweighs defendant's interest in obtaining 
a verdict by his first choice of jury. State v. C. De Baca, 
1975-NMCA-120, 88 N.M. 454, 541 P2d 634, cert. de- 
nied, 89 N.M. 6, 546 P.2d 71. A retrial after a mistrial 
is not barred by double jeopardy unless the mistrial was 
caused by prosecutorial overreaching. State v. Mazurek, 
1975-NMCA-066, 88 N.M. 56, 537 P.2d 51. 

Retrial prohibited for prosecutorial misconduct, 
— Retrial is barred when improper official conduct is so un- 
fairly prejudicial that it cannot be cured by means short of 
a mistrial or a motion for a new trial, and the official knows 
that the conduct is improper and prejudicial and the official 
either intends to provoke a mistrial or acts in willful disre- 
gard of the resulting mistrial, retrial, or reversal. State v. 
Breit, 1996-NMSC-067, 122 N.M. 655, 930 P:2d 792. 

Prosecutorial misconduct not bar to retrial. — Dou- 
ble jeopardy did not bar reprosecution where a mistrial was 
declared on motion of defendants for the prosecutor's dis- 
covery abuses because the defendants failed to show why 
any prejudice resulting from the prosecutor's late disclosure 
could not have been cured by a remedy short of a mistrial. 
State v. Lucero, 1999-NMCA-102, 127 N.M. 672, 986 P2d 
468, cert. denied, 128 N.M, 149, 990 P:2d 823. . 

To bar a retrial on double jeopardy grounds, the 
misconduct must be extraordinary. — Where defen- 
dant was charged with multiple crimes following’ a two- 
vehicle collision, including homicide by vehicle, great bodily 
harm by vehicle, driving under the influence of intoxicating 
liquor or drugs, and reckless driving, and where, prior to 
trial, the district court judge specifically excluded by mo- 
tion in limine hearsay testimony that defendant had con- 
fessed to another officer about being behind the wheel at 
the time of the accident, and where, at trial, the officer 
failed to adhere to the court's admonishment, double jeop- 
ardy did not bar a retrial where it was the state's witness, 
not the prosecutor, that injected the precluded testimony 
into the trial, and where there was no evidence that the 
prosecutor intentionally elicited testimony about the pur- 
ported confession that had been suppressed. State v. Her- 
nandez, 2017-NMCA-020, cert. denied. 

Mistrial on one of two separate charges. — Since 
the defendant was charged with attempted murder and 
aggravated battery and was convicted of aggravated bat- 
tery, and since the two offenses were in separate counts 
and the jury was not instructed that it could convict on 
only one offense, its inability to return a verdict on the at- 
tempted murder charge was not an implicit acquittal and 
the state was not barred from pursuing an attempted mur- 
der charge on remand. State v. Martinez, 1995-NMSC-064, 
120 N.M. 677, 905 P.-2d 715. 

Reprosecution after unnecessary mistrial. — De- 
fense counsel's implicit challenge to a police officer to take 
a polygraph test, absent repeated misconduct, was not a 
type of misconduct that would go to the very vitals of the 
trial itself, and hence, where the trial judge sua sponte 
declared a mistrial, having made no effort to cure the 
error or to assure that there was manifest necessity for 
such a step, reprosecution of the defendant would violate 
his right under the U.S. Const., amend. V not to be put 
in jeopardy twice for the same offense. State v. Sedillo, 
1975-NMCA-089, 88 N.M. 240, 539 P.2d 630. — 
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IV. RAISING THE DEFENSE. 


Estoppel. — An accused is estopped at a second trial to 
plead the bar of a prior conviction, judgment and sentence 
of which have been reversed on appeal, State v, Sneed, 
1967-NMSC-272, 78 N.M. 615, 435 P.2d,768. 

Factual basis must appear in record in order 
to support a double jeopardy defense. State v. Wood, 
1994-NMCA-060, 117 N.M. 682, 875 P.2d 1113, cert. de- 
nied, 117 N.M. 744, 877 P.2d 44. 

Defendants could raise their state-based double jeop- 
ardy claim for the first time on appeal, provided the fac- 
tual basis for the state constitutional argument could be 
found in the record of proceedings below, State v. Lucero, 
1999-NMCA-102, 127 N.M. 672, 986 P.2d 468, cert. denied, 
128 N.M. 149, 990 P.2d 823. 

Raising issue on appeal despite failure to object be- 
low. — Even though defendant made no objection at second 
trial (held after remand of initial trial which had resulted in 
verdict of first degree murder with recommendation of clem- 
ency) to instruction that the jury could find defendant guilty 
of murder in the first. degree and might or might not rec- 
ommend clemency, the question of whether this constituted 
double jeopardy could nevertheless be raised on appeal. 
State v. Sneed, 1967-NMSC-272, 78 N.M. 615, 4385 P.2d 768. 

Defendant's argument that the state split one crimi- 
nal defense into five separate prosecutions and. that his 
convictions were not authorized by the legislature under 
the statute prohibiting the unauthorized practice of law 
amounted to a defense of double jeopardy which the de- 
fendant could raise for the first time on appeal. State v. 
Edwards, 1984-NMCA-070, 102 N.M, 413, 696 P.2d 1006, 
cert. quashed, 102 N.M. 412, 696 P.2d 1005 (1985). 

The defense of double jeopardy may be raised on appeal 
even though the defendant failed to argue that issue in 
the court, below. State v. Riley, 2010-NMSC-005, 147 N.M. 

557, 226 P.3d 656; State v. Jensen, 1998-NMCA-034, 124 
N.M. 726, 955 P.2d 195. 

Defendant may raise a double jeopardy challenge 
on appeal regardless of preservation. State v. Rodri- 
guez, 2004-NMCA-125, 186 N.M. 494, 100 P.3d 200, cert. 
granted, 2004-NMCERT- 010, 186 N, M. 542, 101 P3d 808, 
rev'd, 2006-NMSC-018, 139 N. M, 450, 134 P.3d 737. 
Guilty plea not bar to raising issue on appeal. — 
The defendant was not barred by pleading guilty to two 
counts in a three count indictment, which contained iden- 
tical language for all three counts including the name of 
the victim, from raising the double jeopardy claim on ap- 
peal, State. v. Handa, 1995-NMCA-042, 120 N.M. 38, 897 
P.2d 225, cert, denied, 119 N.M. 771, 895 P.2d 671. 

Law of case doctrine not bar. — When a trial court's de- 
cision that double jeopardy barred reprosecution of defendant 
was reversed by the court. of appeals, the law of the case doc- 
trine did not bar consideration of the double jeopardy issue on 
appeal of the defendant's conviction at the second trial, State 
vu. Breit, 1996-NMSC-067, 122. N.M. 655, 930 P.2d 792. 

Waiver of defense. — Plea of former jeopardy must 
be interposed at the earliest opportunity, otherwise it is 
waived; it cannot be raised for first time after verdict. 
State v. Mares, 1921-NMSC-048, 27 N.M. 212, 199 P. 111 
(decided under prior law). 

Law reviews. — For survey of 1990-91 criminal proce- 
dure and evidence, see 22 N.M.L. Rev. 718 (1992). 

For note, "Criminal Procedure — Civil Forfeiture and Dou- 
ble Jeopardy: State v. Nunez," see 31 N.M.L. Rev. 401 (2001). 

For student article, "Criminal Law: Applying the Gen- 
eral/Specific Statute Rule in New. Mexico — State v. Santil- 
lanes," see 82 N.M.L., Rev. 318 (2002). 

For note and comment, "Adding Charges on Retrial: 
Double Jeopardy, Interstitialism and State v. Lynch," see 
34 N.M.L. Rev. 539 (2004). 

For note and comment, "complying With Nunez: The 
Necessary Procedure for Obtaining Forfeiture of Property 
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and Avoiding Double Jeopardy After State v. Esparza," see 
34 N.M.L. Rev. 516 (2004). 

For article, "Developing a State Constitutional Law 
Strategy in New Mexico Criminal Prosecutions," see 39 
N.M.L. Rev. 407 (2009). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§ 2438 to 320. 

Occurrences during a view as warranting the jury's 
discharge without letting in plea of former jeopardy upon 
subsequent trial, 4 A.L.R. 1266. 

Statutes relating to sexual psychopaths, 24 A,L.R.2d 350. 

Right to notice and hearing before revocation of suspen- 
sion of sentence, parole, conditional pardon, or probation, 
29 A.L.R.2d 1074. 

Homicide: acquittal on homicide charge as bar to subse- 
quent prosecution for assault and battery or vice versa, 37 
A.L.R.2d 1068. 

Discharge of accused for holding him excessive time 
without trial as bar to subsequent prosecution for same 
offense, 50 A.L.R.2d 943. 

Conspiracy: conviction or acquittal of attempt to com- 
mit particular crime as bar to prosecution for conspiracy 
to commit same crime, or vice versa, 53 A.L.R,2d 622. 

Lesser offense: conviction of lesser offense as bar to 
prosecution for greater on new trial, 61 A.L:R.2d 1141. 

Appeal: conviction from which appeal is pending as 
bar to another prosecution for same offense under ss 
against double jeopardy, 61 A.L.R.2d 1224. 

Plea of guilty as basis of claim of double jeopeny in 
attempted subsequent prosecution for same offense, 75 
A.L.R.2d 683. 

Propriety, and effect as double jeopardy, f court's grant of 
new trial on own motion in criminal case, 85 A.L.R.2d 486. : 

Plea of nolo contendere or non vult opin 89 
A.L.R.2d 540. 

Conviction or acquittal of one offense, in out inate 
no jurisdiction to try offense arising out of same set of 
facts, later charged in another court, as putting accused in 
jeopardy of latter offense, 4 A.L.R.3d 874. 

Subsequent trial, after stopping former trial to try ac- 
cused for greater offense, as constituting double JECpaeiy, 
6 A.L.R.3d 905, 

Earlier prosecution for offense during which homicide 
was committed as bar to prosecution for homicide, 11 
A.L.R.3d 834. 

Increased punishment: propriety of increased ere 
ment on new trial for same offense, 12 A.L.R.3d 978. 

Larceny: single or separate larceny predicated upon 
stealing property from different owners at the same time, 
37 A.L.R.3d 1407. 

Double jeopardy as bar to retrial after grant of defen- 
dant's motion for mistrial, 98 A.L.R.3d 997. 

Right of defendant sentenced after revocation of proba- 
tion to credit for jail time served as condition of probation) 
99 A.L.R.3d 781, 

Applicability of double jeopardy to ‘pisses court ae 
ceedings, 5 A.L.R.4th 234, . 

Conviction or acquittal in federal court as har to prose- 
cution in state court for state offense based on same ee 
6 A.L.R.4th 802, 

Retrial on greater offense following reversal of alow: 
based conviction of lesser offense, 14 A.L.R.4th 970, 

What constitutes "manifest necessity” for state prosecu- 
tor's dismissal of action, allowing subsequent trial despite 
jeopardy's having attached, 14 A.L.R.4th 1014. » 

Presence of alternate juror in jury room as ground for 
reversal of state criminal conviction, 15 A.L.R.4th 1127. 

Seizure or detention for purpose of committing rape, 
robbery, or other offense as constituting separate crime of 
kidnapping, 39 A.L.R.5th 283. 

Double jeopardy considerations in federal criminal 
cases - supreme court cases, 162 A.L.R. Fed. 415. 

22 C.J.S. Criminal Law §§ 208 to 276, 
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30-1-11. Criminal sentence permitted only upon conviction. 


No person indicted or charged by information or complaint of any crime shall be sentenced 
therefor, unless he has been legally convicted of the crime in a court having competent jurisdiction 
of the cause and of the person. No person shall be convicted of a crime unless found guilty by the 
verdict of the jury, accepted and recorded by the court; or upon the defendant's confession of guilt 
or a plea of nolo contendere, accepted and recorded in open court; or after trial to the court without 
jury and the finding by the court thatsuch defendant is guilty of the crime for which he is charged. 


History: 1953 Comp., § 40A-1-11, enacted by Laws 
1963, ch. 303, § 1-11. 

Cross references. — For constitutional right to trial 
by jury, see N.M. Const., art. II, §§ 12 and 14. ' 

For arraignment and plea procedure, see Rules 5-303 
and 5-304 NMRA. 

For right to jury trial, and waiver of same, see Rule 5- 
605 NMRA. 


ANNOTATIONS 


Conviction refers to finding of guilt and does 
not include imposition of sentence. State v. Garcia, 
1983-NMCA-017, 99 N.M. 466, 659 P.2d 918. 

To justify conviction evidence must establish every 
essential element of the offense charged, and whatever is 
essential must affirmatively appear from the record. State v. 
Losolla, 1972-NMCA-085, 84 N.M. 151, 500 P.2d 436. 

Guilty pleas authorized. — The power of a court to 
accept a plea of guilty is traditional and fundamental and 
specifically authorized by this section. State v. Daniels, 
1968-NMSC-039, 78 N.M. 768, 438 P.2d 512. 

Waiver of jury permissible. — Though charged with 
a felony, a defendant may waive a trial by jury. State v. 
Hernandez, 1942-NMSC-010, 46 N.M. 134, 123 P.2d 387. 

. Guilty plea as waiver of rights, defenses. — By plead- 
ing guilty the defendant admitted the acts well pleaded in 
the charge, waived all defenses other than that the indict- 
ment or information charges no offense, and waived the 
right to trial and the incidents thereof, and the constitu- 
tional guarantees with respect to the conduct of criminal 
prosecutions, including right to jury trial, right to counsel 
subsequent to guilty plea and right to remain silent. State v. 
Daniels, 1968-NMSC-039, 78 N.M. 768, 438 P.2d 512. 

Withdrawal of guilty plea appropriate where de- 
fendant was not properly advised of the nature of 
the charges. — Where the state filed three criminal in- 
formations against defendant, each of which charged de- 
fendant with fraud and embezzlement against separate 
victims, and where defendant and the state entered into 
plea agreements under which defendant agreed to plead 
guilty to the fraud and embezzlement charges in all three 
cases, and where, during the change of plea hearing, defen- 
dant stated that he understood the charges to which he was 
pleading and acknowledged that the state had some evi- 
dence to prove his guilt of all the charges in all three cases, 
and where, following the district .court’s acceptance of the 
guilty pleas in all three cases and sentencing defendant to 
twenty-one years imprisonment, defendant moved to with- 
draw his guilty plea, claiming that he did not understand 
the basis for his fraud and embezzlement convictions, the 
trial court erred in denying defendant’s motion to withdraw 
his guilty plea, because defendant did not knowingly and 
voluntarily plead guilty. The district court accepted defen- 
dant’s guilty pleas without providing him with any expla- 
nation of the charges to which he pleaded guilty, much less 
an explanation of how his conduct in each case satisfied the 
essential elements of both fraud and embezzlement, which 
under the circumstances of this case were mutually exclu- 
sive because the same conduct cannot satisfy the essential 
elements of both fraud and embezzlement. State v. Yancey, 
2021-NMCA-009, cert. denied. 
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Judgment and sentence entered pursuant to a 
plea agreement is void in the absence of an express 
guilty plea on the record. — Where defendant was 
charged with three counts of fraud, three counts of embez- 
zlement and two counts of racketeering in three separate 
criminal complaints, and where defendant made a separate 
plea agreement in each case, and where at the plea hear- 
ing on all three complaints, the district court complied with 
the prerequisites set forth in Rules 5-303 and 5-304 NMRA, 
ensuring that the proposed guilty plea was voluntary and 
intelligent, but where the district court never specifically 
asked defendant to plead, and defendant never expressly 
admitted his guilt to anything in open court on the record 
in the hearing, the district court was without authority to 
sentence defendant, because in the absence of an express 
guilty plea on the record, a judgment and sentence that 
is entered pursuant to the plea agreement is void. State v. 
Yancey, 2017-NMCA-090, cert. granted. — 

Guilty plea as confession to charge. — Where appel- 
lant admittedly incriminated himself by his plea of guilty, 
he could not be heard to complain since by his plea he 
confessed the charge contained in the information. State 
v. Daniels, 1968-NMSC-039, 78 N.M. 768, 438 P.2d 512. 

Express adjudication of conviction or finding 
of guilt is not necessary if it is apparent from other 
matters in the record that the court made a judicial de- 
termination of conviction or guilt. State v. Gallegos, 
1978-NMCA-114, 92 N.M. 370, 588 P.2d 1045, cert. denied, 
92 N.M. 353, 588 P.2d 554, 

Safeguards in admitting confession. — Before a 
confession may be admitted into evidence it should first be 
determined by the court, on an inquiry out of the presence 
of the jury, and as a preliminary matter, that the confes- 
sion, prima facie at least, possesses all the earmarks of 
voluntariness. State v. Armijo, 1958-NMSC-108, 64 N.M. 
431, 329 P.2d 785. 

State must overcome evidence of excuse or justi- 
fication in the form of tangible affirmative defensive or 
factual matter capable of specific disproof included in a 
confession or admission. State v. Casaus, 1963-NMSC-194, 
73 N.M. 152, 386 P.2d 246. 

Defendant to be heard on integrity of confession. 
— Any time a defendant makes it known that he has some- 
thing to say touching the integrity of a confession claimed 
to have been made by him, however incredible it may ap- 
pear to the trial court, the judge must hear him. In declin- 
ing to do so, the court committed reversible error. State v. 
Armijo, 1958-NMSC-108, 64 N.M. 431, 329 P.2d 785. 

Plea of nolo contendere with deferred sentence. 
— Where defendant entered a plea of nolo contendere, 
which was accepted and defendant's counsel after con- 
ferring with defendant made an explanation to the court 
about defendant feeling sorry for what he had done, there 
can be no real doubt from what was said and recorded at 
the arraignment proceedings, from the entry of the "judg- 
ment and sentence," and from the entry of the "order of 
probation" that the court and defendant both understood 
that defendant's plea had been accepted, that defendant 
had been adjudged guilty of the charge on the basis of this 
plea, that his sentence for the offense was being deferred 
and that he was being placed on probation for two years 
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upon certain expressly recited conditions. State v. Apo- ..-. Misuse of word in verdict not jurisdictional. — 
daca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489. Since the trial court unquestionably had jurisdiction over 
Procedural irregularities not constitutionally the person of defendant and over the subject matter of the 
significant. — Where defendant's attorney pleaded offense charged, the inadvertent use of the word "infor- 
guilty for the defendant, who was present, after plea bar- ~~ mation" in the jury's verdict did not raise a jurisdictional 
gaining, the fact that the defendant himself did not enter - question. State v. Ortega, 1968-NMCA-097, 79 N.M. 744, 
the plea, that the court did not.inquire whether the plea 449 P.2d 346. 
was made voluntarily and that the plea was not accepted Am, Jur, 2d, A.L.R. and C.J.S. references. — 21 Am. 
and recorded in open court, as required by this section, did ~~ Jur, 2d Oamianl Law § 525. 
not deprive defendant of due process or raise any ‘constitu- Propriety and effect of court's indication. to jury that 
tional questions for federal habeas corpus review. Anaya v. court would suspend sentence, 8 A.L.R.2d 1001. 
Rodriguez, 372 F.2d 683 (10th Cir.), cert. denied, 389 U.S. Plea of nolo contendere or non vult contendere, 89 
863, 88S. Ct. 123,19 L. Kd. 2d 133 (1967). A.L.R.2d 540. 


24 C.J.S. Criminal Law §§ 1458, 1480, 1481. 
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As used in the Criminal Code: 

A. "great bodily harm" means an injury to the person which creates a high probability of eps 
or which causes serious disfigurement; or which results in permanent or protracted loss or impair- 
ment of the function af any member or organ of the body; 

B. "deadly weapon" means any firearm, whether loaded or unloaded; or any weapon which i is 
capable of producing death or great bodily harm, including but not restricted to any types of dag- 
gers, brass knuckles, switchblade knives, bowie knives, poniards, butcher knives, dirk knives and 
all such weapons with which dangerous cuts can be given, or with which dangerous thrusts can be 
inflicted, including swordcanes, and any kind of sharp pointed canes, also slingshots, slung bas 
bludgeons; or any other weapons with which dangerous wounds can be inflicted; 

’ C. "peace officer" means any public official or public officer vested by law with a duty to main- 
tain public order or to make arrests for crime, whether that duty extends to all crimes or is limited 
to specific crimes; 

D. "another" or "other" means any othigt human being or legal entity, whether pommes a or 
unincorporated, including the United States, the state of New Mexico or any subdivision thereof: 

E.. "person" means any human being or legal entity, whether incorporated or BAe Pore Ge. 
including the United States, the state of New Mexico or any subdivision thereof; 

F. "anything of value" means any conceivable thing of the slightest value, tangible or seit sant 
ble, movable or immovable, corporeal or ineorporeal, public or private. The term is not necessarily 
synonymous with the traditional legal term "property"; 

G. “official proceeding" means a proceeding heard before any legislative, judicial, adeninistra: 
tive or other governmental agency or official authorized to hear evidence under oath, including 
any referee, héaring examiner, commissioner, notary or pian person taking testimony or deposi- 
tions in any proceeding; 

H. "lawful custody or confinement" means the holding of any person pursuant to lawful au- 
thority, including, without limitation, actual or conseructive [constructive]. custody of praca 
temporarily outside a penal institution, reformatory, jail, prison farm or ranch; 

I... "public officer" means any elected or appointed officer of the state or any of its political sub- 
divisions, and whether or not he receives remuneration for his services; and | 

J. "public employee" means any person receiving remuneration for regular services rendered 
to the state or any of its political subdivisions. 


History: 1953 Comp., § 40A-1-13, enacted by Laws movement, required defendant to return to custody at 
1963, ch. 3038, § 1-138. the end of the furlough period, and informed defendant 
Bracketed material. — The bracketed material was that failure to return would result in a charge of escape, 
inserted by the compiler and is not part of the law. Defendant continued to serve the sentence while on fur- 
lough because defendant was in "lawful custody or con- 
cenit ele finement" while on furlough and defendant was entitled 
Furlough as "lawful custody or confinement". — to credit for the time defendant was on furlough. State v. 
Where, after defendant began serving a sentence for driv- Padilla, 2011-NMCA-029, 150 N.M. 344, 258 P.3d 1136. 
ing under the influence of intoxicating liquor or drugs, the Great bodily harm: evidence that injury has ac- 
metropolitan court released defendant on furlough and tually caused death may be used to demonstrate the 
the furlough order imposed limitations on defendant's element of great bodily harm because, consistent with 
842 
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Subsection A of this section, it establishes an injury that 
creates a high probability of death. State v. Dominguez, 
2005-NMSC-001, 137 N.M. 1, 106 P.3d 563. 

Great bodily harm: death not equated with great 
bodily harm.— Comparing the voluntary manslaughter 
statute with the shooting at or from a motor vehicle stat- 
ute and the statutory definition of great bodily harm in 
Subsection A of Section 30-1-12 NMSA 1978, it is clear 
that the legislature does not "equate" death with great 
bodily harm. State v.. Dominguez, 2005-NMSC-001, 137 
N.M. 1, 106 P.3d 563. 

Great bodily harm: construction with other laws. 
— Section 30-3-8A NMSA 1978, construed with the defi- 
nition of "great bodily harm" in Subsection A, includes a 
shooting ata dwelling that results in death. State v. Va- 
rela, 1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280. 

Great bodily harm: protracted impairment. — Sec- 
tion 66-8-101B NMSA 1978, which defines great bodily 
injury by a motor vehicle as "the injuring of a human be- 
ing, to the extent defined in Section 30-1-12 NMSA 1978, 
in the unlawful operation of a motor vehicle," is not un- 
constitutionally vague. The term "protracted impairment" 
in Section 30-1-12A NMSA 1978 is capable of reasonable 
application by a jury of common intelligence after con- 
sideration of the circumstances involved. State v. Jim, 
1988-NMCA-092, 107 N.M. 779, 765 P.2d 195, cert. denied, 
107 N.M. 720, 764 P.2d 491. 

Great bodily harm: serious disfigurement. — Un- 
der this section, the word "disfigurement" has no tech- 
nical meaning and should be considered in the ordinary 
sense, as should the word "serious," State v.. Ortega, 
1966-NMSC-186, 77 N.M. 312, 422 P.2d 353. 

Great bodily harm: high probability of death. — 
Sheriff's description of being choked by defendant was 
evidence that the choking created a "high probability of 
death", which is one part of the definition of great bodily 
harm. State v. Hollowell, 1969-NMCA-105, 80 N.M. 756, 
461 P.2d 238. 

Sufficient evidence of great bodily harm. — Where 
defendant was convicted of causing great bodily injury by 
vehicle following a collision in which defendant's vehicle, 
while traveling on a state road, crossed the center lane 
and struck a group of motorcyclists, there was sufficient 
evidence to support a finding of-"prolonged impairment" 
where the victim testified that she experienced severe 
bruising, road rash, and bruised ribs as a result of the 
collision, that the bruising and road rash covered her 
right side, that she was unable to work for approximately 
a month, that for the first two weeks, she was unable 
to move because of the extreme pain resulting from her 
bruised ribs and that she still experiences pain resulting 
from the bruised ribs. State v. Cordova, 2016-NMCA-019, 
cert. granted, 2015-NMCERT-008. 

Great bodily harm: mayhem. — The legislature 
adopted the definition in Subsection A of Section 30-1- 
12 NMSA 1978 in an effort to cover, among others, the 
crime of mayhem; originally enacted in 1853 to 1854 and 
compiled as former 40-30:1, 1953 Comp. State v. Ortega, 
1966-NMSC-186, 77 N.M. 312, 422 P.2d 353. 

Great bodily harm: establishing. — The conditions 
in Subsection A of Section 30-1-12 NMSA 1978 are not 
cumulative, and only one need be shown in order to estab- 
lish "great bodily harm". State v. Bell, 1977-NMSC-013, 90 
N.M. 134, 560 P.2d 925. © 

Great bodily harm does not require that disfigure- 
ment be permanent. State v. Bell, 1977-NMSC-013, 90 
N.M. 134, 560 P.2d 925. 

Great bodily harm: need not be proved solely by 
medical experts. — Furthermore, the law does not re- 
quire that "great bodily harm" be proved exclusively by 
medical testimony. The jury is entitled to rely upon ratio- 
nal inferences deducible from the evidence. State v. Bell, 
1977-NMSC-013, 90 N.M. 134, 560 P.2d 925. 
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Great bodily harm: degree of bodily harm a ques- 
tion of fact. — Where the evidence showed that defendants 
forcibly tattooed victim with a needle and India ink, which 
tattoo extended from the back of the victim's neck to the 
center part of the waist and recited an offensive sentence, it 
became a question of fact as to whether or not the injuries 
sustained were sufficiently substantial to come within the 
statutory definition of "great bodily harm". State v, Ortega, 
1966-NMSC-186, 77 N.M. 312, 422 P.2d 353: 

Great bodily harm: instruction on personal in- 
jury. — In a prosecution for criminal sexual penetra- 
tion, where the trial court gave the statutory definition 
of personal injury appearing at Section 30-9-10C (now 
D) NMSA 1978, and also gave the'statutory definition of 
great bodily harm in Subsection A of this section in the 
instruction on first degree criminal sexual penetration, 
the lack of additional definition of personal injury was not 
error; if defendant desired that personal injury be further 
defined, he should have submitted a requested instruction 
to that effect, and since he did not do so, he could not com- 
plain of the lack of additional definition of the term. State 
v. Jiminez, 1976-NMCA-096, 89 N.M. 652, 556 P.2d 60, 

Deadly weapon: knife. — For a knife to be a deadly 
weapon it must come within the portion of this statute as to 
any other deadly weapons with which dangerous wounds 
can be inflicted. State v. Martinez, 1953-NMSC-031, 57 
N.M. 174, 256 P.2d 791. . 

Deadly weapon: butterfly knife. — Where a de- 
fendant was charged with carrying a concealed deadly 
weapon, the prosecution was not required to prove that 
the knife could actually be used to inflict great bodily 
harm; the prosecution needed to prove only that a butter- 
fly knife was a switchblade. There was sufficient evidence 
that the knife carried by defendant was a switchblade as 
defined in Section 30-7-8 NMSA 1978. State v. Riddall, 
1991-NMCA-033, 112 N.M. 78, 811 P.2d 576, cert. denied, 
112 N.M. 21, 810 P.2d 1241. 

Deadly weapon: wounds establishing deadliness 
of knife. — Where no one directly testified the knife was 
one with which dangerous wounds could be inflicted, but 
the wounds were described by the physician who treated 
the victim, and they were sufficiently severe to keep him in 
a hospital under the doctor's care for a week, and in addi- 
tion, the scars caused by the knife wounds were shown to 
the jury, in view of the depth and the length of the wounds 
the jury was fully justified in finding the knife used was 
a deadly weapon, although the blade used was only about 
two inches in length. State v, Martinez, 19538-NMSC-031, 
57 N.M. 174, 256 P.2d 791. 

Deadly weapon: other deadly weapons. — Under 
an aggravated stalking charge, when the object or instru- 
ment in question is an unlisted one that falls within the 
catchall language of Section 30-1-12B NMSA 1978, the 
jury must be instructed: (1) that the defendant must have 
possessed the object or instrument with the intent to use 
it as a weapon, and (2) the object or instrument is one 
that, if so used, could inflict dangerous wounds, State v. 
Anderson, 2001-NMCA-027, 130 N.M. 295, 24 P.3d 327. 

Deadly weapon: tire iron. — Defendant's use of a tire 
iron to break into a house fell under the definition that 
defendant was "armed" with a weapon under this section. 
State v. Aluarez-Lopez, 2003-NMCA-039, 133 N.M. 404, 62 
P.3d 1286, rev'd on other grounds, 2004-NMSC-030, 136 
N.M. 309, 98 P.3d 699. 

Deadly weapon: bullets not deadly weapon. — De- 
fendant's mere possession of bullets did not constitute 
possession of a deadly weapon under Subsection B of this 
section. State v. Galaz, 2003-NMCA-076, 133 N.M. 794, 70 
P.3d 784. 

Deadly weapon: jury to determine character of 
weapon. — The question of whether a weapon is capable 
of producing death or great bodily harm or is a weapon 
with which dangerous wounds can be inflicted is ordinarily 
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for the jury who are to determine: the question by consid- 
ering the character of the instrument and the manner of 
its use, either by a description thereof (even though the 
weapon is not in evidence), or by viewing the weapon 
admitted into evidence (even though it is not described). 
State v. Gonzales, 1973-NMCA-153, 85 N.M. 780, 517 P.zd 
1306, 

Deadly weapon:. factnal considerations. — Fac- 
tors to be considered in determining whether an instru- 
ment is a deadly weapon include the nature of the in- 
strument, that is, its size, shape, condition and possible 
alteration; the circumstances under which it is carried, 
that is, the time, place and situation in which defendant 
is found with the instrument; defendant's actions. with 
regard to the instrument; and: the place of concealment, 
State v. Blea, '1983-NMCA-089, 100.N.M. 237, 668 P.2d 
1114. 

Deadly weapon: screwdriver. — Although the 
screwdriver was not introduced into evidence, the jury 
could determine the factual question of whether a-deadly 
weapon was used by a description of the weapon and its 
use, State v. Candelaria, 1981-NMCA-122, 97 N.M. 64, 
636 P.2d.883. 

»Deadly weapon: brick wall. — Deienine BGs of 
whether a brick wall is.a deadly weapon isa question 
of fact forthe jury or fact finder to determine, given the 
evidence presented as to the manner and use of the wall. 
State v. Montano, 1999-NMCA-023, 126.N.M. 609; 973 
P.2d 861, cert. denied, 126 N.M: 533, 972 P.2d 352, and 
cert, denied, 127 N,M. 390, 981 P.2d 1208 . 

Deadly weapon: baseball bat, — In a prosecution for 
aggravated battery with a deadly weapon, the question 
of whether.a baseball: bat. was a deadly weapon should 
have been left to the jury; however, when such a determi- 
nation is made by the trial judge, the error is not funda- 
mental and must be preserved for appeal. State v. Traeger, 
2001-NMSC-022, 130 N.M. 618,'29 P.3d 518. 

Deadly weapon: jury to determine existence of 
weapon, — Whether defendant actually had gun, defined 
in this section as a deadly weapon, whether loaded or un- 
loaded, in her hand as testified to by robbery victim was 
for the jury to resolve. State v. Encee, 1968-NMCA-012, 79 
N.M. 23, 439 P.2d 240. . 

Deadly weapon: insufficient evidence to show 
deadly character of weapon. — Evidence that defen- 
dant raised an undescribed tire tool over attendant's head 
"like a threat," without more, was insufficient for a deter- 
mination that the tire tool was a deadly weapon. capable 
of producing death or great bodily harm or a weapon with 
which dangerous wounds could be inflicted. State v, Gon- 
zales, 1973-NMCA-153, 85. N.M. 780, 517 P.2d 1306. 

Deadly weapon: pocketknife, —.An ordinary pocket- 
knife is not a per se deadly weapon, without regard to its 
actual or intended use. State v. Nick R., 2009-NMSC-050, 
147 N.M. 182, 218 P.3d 868. vit 

Deadly weapon: BB gun. — The defendant's use of 
a BB gun during a robbery provided a sufficient factual 
basis to permit a jury to determine that a deadly weapon 
had been used because the jury could have concluded that 
the manner and character of use of the weapon satisfied 
the definition of a deadly weapon. State v. Fernandez, 
2007-NMCA-091, 142 N.M. 231, 164 P.3d 112. 

Deadly weapon: the human mouth is a deadly 
weapon if the mouth is used in a manner that could 
cause death or great bodily harm. State v. Neatherlin, 
2007-NMCA-035, 141 N.M. 328, 154 P.3d 703, 

Peace officer: Subsection C inapplicable to capi- 
tal felony sentencing. — The definition of "peace of- 
ficer" in Subsection C of this section is not directly ap- 
plicable. to Section 31-20A-5 NMSA 1978 because that 
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definition applies only to the Criminal Code. State v. 
Young; 2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Peace officer: legislature did not exclude jailers 
from definition of peace officers: a jailer is an officer 
in the public domain, charged with the duty to maintain 
public order. State v. Rhea, 1980-NMSC-033, 94 N.M. 168, 
608 P.2d 144, 

Peace officer: juvenile correctional officers were 
not peace officers within the meaning of this section, 


where, although they may have had the power to main- 


tain order and make arrests in their particular domain, 
they were not vested by law with a duty to do'so. State v. 
Tabaha, 1986-NMCA-009, 103 N.M. 789, 714 P.2d 1010. 

Public officer: officers of state game commission 
are state officers. Allen v. McClellan, 1967-NMSC-114, 
77 N.M. 801, 427 P.2d 677, overruled on other grounds by 
New Mexico Livestock Bd. v. Dose;-1980-NMSC-022, 94 
N.M. 68, 607 P.2d 606. 

Peace officer: CSO. — Community service priest are 
peace officers. State v. Ogden, 1994-NMSC-029, 118 N.M. 
234, 880 P.2d 845. 

Person: MFA. — The mortgage finance authority, a 
state agency established to raise funds through the issu- 
ance of tax-exempt bonds is a person within the mean- 
ing of the victim restitution statute. State v. Griffin, 
1983-NMCA-072, 100:N.M. 75, 665 P.2d 1166 

Person: corporate defendant. Although a cor- 
porate defendant may be charged .and convicted of the 
offense of racketeering;it was error to submit the rack- 
eteering charge against the corporate defendant:to the 
jury because the corporate defendant was not specifically. 
charged with commission of such crime in the indictment. 
State v. Crews; 1989-NMCA-088, 110 N.M. 723, 799 P.2d 
592; cert. denied, 109.N.M. 232, 784 P.2d 419. 

Lawful custody: electronic monitor. — The use of 
a conventional jail to:-hold the person is not necessary for, 
there to be a “lawful custody or confinement" under the 
plain language of the statute. A "lawful custody or con- 
finement" simply consists of the holding of any person 
pursuant to lawful authority", and the actual means used 
to.accomplish holding the person is without limitation. A 
mandatory sentence or imprisonment may be served un- 
der house arrest by an electronic monitor. State v. Woods, 
2010-NMCA-017, 148 N.M. 89, 230 P.3d 836, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055, 

Special deputy. Absent a limitation of authority a 
special deputy is a peace officer and is cloaked with all 
of the powers and duties of such. 1965-66 Op, Att'y Gen. 
No, 66-92, 

School security force. — Use ofthe aoe ‘peace of- 
ficer" in-describing security officers who were regular em- 
ployees of the school system organized into.a security and 
patrol force to guard school buildings and property would 
be improper. 1969-70 Op. Att'y. Gen. No. 70-87. (unofficial 
opinion issued to superintendent of Albuquerque public 
schools), | 

Law reviews. — For comment, "Definitive Sentencing 
in New Mexico: The 1977 Criminal Sentencing. Act," see 9 
N.M.L. Rey. 131 (1978-79). 

For note and comment, "Criminal Law — sien Alone: 
Why House Arrest Doesn't Qualify for, Presentence Con- 
finement Credit in New Mexico — State v. Fellhauer," see 
28 N.M.L. Rev. 519 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S, se fayarmees — Suf- 
ficiency of allegations or evidence of serious bodily. i injury 
to support charge of aggravated degree of rape, sodomy, or 
other sexual abuse, 25 A.L.R.4th 1213. 

Corporation's criminal liability, for homicide, 45 
A.L.R.4th 1021. 
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A person may be charged with and convicted of the crime as an accessory if he procures, coun- 
sels, aids or abets in its commission and although he did not directly commit the crime and al- 
though the principal who directly committed such crime has not been prosecuted or convicted, or 
has been convicted of a different crime or degree of crime, or has been acquitted, or is a child under 

the Children's Code [Chapter 32A NMSA 1978}. 


History: 1953 Comp., § 40A-1-14, enacted by Laws 
1963, ch. 303, § 1-14; 1972, ch. 97, § 66. 


ANNOTATIONS 


Aiding and. abetting and conspiracy are. dis- 
tinct and separate concepts. State v. Armijo, 
1976-NMCA-126, 90 N.M,.12, 558 P.2d 1151, 

Accessory is one who "procures" commission of a 
crime. State v. Holden, 1973-NMCA-092, 85 N.M. 397, 512 
P.2d 970, cert, denied, 85 N.M. 380, 512 P.2d 953. 

Meaning of terms. — The word " crime,'.as used in.the 
statute, means the principal offense, as in this case "armed 
robbery," and the term "as an accessory" is merely describ- 
ing in different terms one who aids and abets in the com- 
mission of the crime, and authorizes such person to be 
charged with and convicted of the crime. State v, Nance, 
1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. denied, 
386 U.S. 1089, 87 S, Ct. 1495, 18 L. Ed. 2d 605 (1967). 

Abolition of distinction between principal and ac- 
cessory places defendant on notice that he or she could 
be charged as a principal and convicted as,an accessory 
or vice versa. State v, Wall, 1980-NMSC-034, 94.N.M. 169, 
608 P.2d 145. 

Aiding and abetting not distinct offense, — There 
is nothing in this section indicating an intent to make one 
who aids and abets in the commission of a crime a sepa- 
rate offense distinct and different from the crime commit- 
ted by the one actually perpetrating it, and the purpose 
of the legislature to authorize charging and convicting 
an accessory as a principal is made evident, by the fact 
that no different penalty is provided by law for one who 
aids and abets. Hence, this section is to be read as though 
the words "as an accessory" were omitted, State v. Nance, 
1966-NMSC-207, 77.N.M. 39, 419 P.2d 242, cert. denied, 
386 U.S. 1039, 87S. Ct. 1495, 18 L.Ed. 2d 605 (1967),.: 

Distinctions abolished. — The distinction between 
an accessory before the fact and a principal was abolished 
in this, state so that every person concerned inthe com- 
mission may be prosecuted, tried and punished as a prin- 
cipal. State v. Nance, 1966-NMSC-207, 77 N,M. 39, 419 
P.2d 242, cert. denied, 386 U.S, 1039, 87S, Ct, 1495, 18 L, 
Ed. 2d 605 (1967). 

Earned Meritorious Deductions Act,.— Accessory 
liability is merely a different theory of liability, but is not a 
distinct offense. Accessories are therefore not convicted of 
a separate crime, but of the crime itself, Where defendant 
was convicted for violating Section 30-3-8 NMSA 1978 as 
an accessory to the crime, his sentence may be a serious 
violent offense under the Earned Meritorious Deductions 
Act as enumerated in Section 33-2-84L(4)(j) NMSA 1978. 
The fact that he pleaded guilty as an accessory and not 
a principal is irrelevant for purposes of the act. State v, 
Flores, 2005-NMCA-092, 188 N.M. 61, 116 P.3d 852. 

Accessory charged as principal. — New Mexico, like 
many other states, long ago abolished the distinction be- 
tween conviction as a principal and an accessory, so that 
the charge as principal includes a corresponding acces- 
sory charge. An indictment need only allege the offense, 
not necessarily charge the defendant as accessory. Tupia v, 
Tansy, 926 F.2d 1554, 1562 (10th Cir, 1991). 

Charging accessory as principal. — An accessory 
may be charged and convicted as a principal. State v. 


Roque, 1977-NMCA-094, 91 N.M. 7, 569 P2d 417, cert. de- 
nied, 91 N.M. 4, 569 P2d 414, 

Accused may be indicted as principal even though at 
common law it would have been necessary to charge him 
as an accessory. State v. Nance, 1966-NMSC-207, 77 N.M. 
39, 419 P.2d 242, cert. denied, 386 U.S, 1039, 87 S. Ct, 
1495, 18 L. Ed. 2d 605 (1967). 

Although charged with disturbing meeting, defendants 
could be convicted of aiding and abetting that distur- 
bance. State v. Orzen, 1972-NMCA-006, 83 N.M. 458,493 
P.2d 768. 

The contention that defendant could not be charged 
as a principal and convicted on the basis of being an ac- 
complice is answered by this section. State v. Smith, 
1976-NMCA-048, 89 N.M. 777, 558 P.2d 46, rev'd on other 
grounds, 1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 

Effect of rule. — Rule 5(d), N.M.R. Crim. P. (now see 
Paragraph D of Rule 5-201), which requires that the in- 
dictment allege "essential facts constituting the offense," 
does not change the procedure authorized by this section, 
since "the offense," as used in Rule 5(d), N.M.R, Crim. P,, 
means the principal offense; thus, defendant was not_re- 
quired to be charged as an accessory and indictment was 
sufficient where the language contained therein informed 
defendant of the essential facts of the charge of armed 
robbery. State v. Roque, 1977-NMCA-094, 91 N.M. 7, 569 
P.2d 417, cert. denied, 91 N.M. 4, 569 P.2d 414. 

Elements of accessory liability. — Accomplice li- 
ability requires that the defendant share the criminal 
intent of the principal. There must be community of pur- 
pose, partnership in the unlawful undertaking. Indicia of 
such criminal intent may be as broad and varied as are 
the means of communicating thought from one individual 
to another. Mere presence and even mental approbation, 
if unaccompanied by outward manifestation or expres- 
sion of such approval, is insufficient. State v. Johnson, 
2004-NMSC-029, 136 N.M. 348, 98 P.3d 998, cert. denied, 
548 U.S. 117, 125 S.Ct. 1334, 161 L.Ed.2d 162 (2005). 

Intent, "The accessory must share 'the criminal intent 
of the principal. State v. Carrasco, 1997-NMSC-047, 124 
N.M. 64, 946 P.2d 1075; State v. Montes, 2007-NMCA-083, 
142, N.M. 221, 164 P.3d 102, 

Intent of accomplice. — One who solicits an end, or 
aids or agrees to aid in its achievement, is an accomplice 
in whatever means may be fairly employed, insofar as they 
constitute or commit an offense fairly envisaged in the pur- 
poses of the association. But when a wholly different crime 
has been committed, thus involving conduct not within the 
objectives of the conscious accomplice, the accomplice is not 
liable for it. Valdez v. Bravo, 373 F.3d 1093 (10th Cir. 2004). 

Criminal intent and purpose required. — Convic- 
tion could stand only if the record supported a conclusion 
that defendant shared the criminal intent and purpose of 
the principals, and mere presence without some outward 
manifestation of approval was insufficient. State v. Sala- 
zar, 1967-NMSC-187, 78 N.M. 329, 431 P.2d 62. 

In order for an individual to be guilty as an aider and 
abettor, all that was necessary was that he share the crim- 
inal intent of defendant and that a community of purpose 
and partnership in the unlawful undertaking be present. 
State v. Ortega, 1966-NMSC-185, 77 N.M. 7, 419 P.2d 219; 
State v. Luna, 1979-NMCA-048, 92 N.M. 680, 594 P.2d 340. 
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Criminal intent a jury question. — The question 
of whether the alleged aider and abettor did share the 
principal's criminal intent, and whether he knew the lat- 
ter acted with criminal intent is one of fact for the jury 
and may be inferred from circumstances, State v. Riley, 
1970-NMCA-015, 82 N.M. 298, 480 P.2d 693. 

Intent may be inferred, — Where one defendant com- 
pleted the crime of burglary by an unauthorized entry 
with the necessary intent and his partner knew this fact 
and was present and participated, the partner's intent, as 
an element of the crime, although not susceptible of proof 
by direct evidence, may be inferred from his acts. State 
v. Riley, 1970-NMCA-015, 82 N.M, 298, 480 P.2d 693 (Ct. 
App. 1971). 

Specific intent required. — The "natural and proba- 
ble result" standard does not apply to determine accessory 
liability; thus, a jury cannot convict a defendant on acces- 
sory liability for a crime unless the defendant intended 
the principal's acts. State v. Carrasco, 1997-NMSC-047, 
124 N.M. 64, 946 P.2d 1075. 

Shooting at police car indicative of intent. — De- 
fendant's theory that there is no evidence that he knew 
of the robbery until after its commission and thus could 
not have been an aider and abetter is invalid, as evidence 
of aiding and abetting is as broad and varied as are the 
means of communicating thought from one individual to 
another; shooting at the pursuing police car was evidence 
that defendant approved of the robbery and shared the 
robber's criminal intent. State v. O'Dell, 1973-NMCA-124, 
85 N.M. 536, 514 P.2d 55. ' 

While mere presence is insufficient, relationship 
to victim relevant. — Although mere presence is in- 
sufficient to establish that defendant aided and abetted 
a crime, defendant's relationship with victim is a factor 
invoking criminal liability. Where defendant is charged 
with care and welfare of child, he stands in position of 
parent and may be convicted on the basis that he failed 
to take reasonable steps to prevent the molestation, cou- 
pled with his friendship with perpetrator. State v. Orosco, 
1991-NMCA-084, 113. N.M. 789, 833 P.2d 1155, affd, 
1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146. 

Manifestation of approval required. — Neither 
presence nor presence with mental approbation is suf- 
ficient to sustain a conviction as an aider or abettor. 
Presence must be accompanied by some outward mani- 
festation or expression of approval. State v. Phillips, 
1971-NMCA-114, 83 N.M. 5, 487 P.2d 915; State v. Luna, 
1979-NMCA-048, 92 N.M. 680, 594 P.2d 340. 

Defendant's particular role not important. — 
Where the evidence as to which of the robbers took the 
change is sparse and conflicting, it does not matter that 
the evidence fails to establish, with any particularity, 
that defendant was the one who took the change as the 
jury was instructed on aiding and abetting and the evi- 
dence is substantial that defendant was at least an aider 
and abettor of the robbery of the change. State v. Urban, 
1974-NMCA-046, 86 N.M. 361, 524 P.2d 523. 

Foreseeability of result immaterial. — The fact that 
defendant did not bargain for the result is not material; the 
material fact is that he did "procure" another to perform an 
"unlawful act." State v. Holden, 1973-NMCA-092, 85 N.M. 
397, 512 P.2d 970, cert, denied, 85 N.M. 880, 512 P.2d 953. 

Means of aiding and abetting varied. — The evidence 
of aiding and abetting may be as broad and varied as are 
the means of communicating thought from one individual 
to another; by acts, conduct, words, signs or by any means 
sufficient to incite, encourage or instigate commission of 
the offense or calculated to make known that commission 
of an offense already undertaken has the aider's support 
or approval. Mere presence, of course, and even mental ap- 
probation, if unaccompanied by outward. manifestation or 
expression of such approval, is insufficient. State v. Salazar, 
1967-NMSC-187, 78 N.M. 329, 431 P.2d 62; State v. Ochoa, 
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1937-NMSC-051, 41 N.M. 589, 72 P.2d 609; State v. Luna, 
1979-NMCA-048, 92 N.M. 680, 594 P.2d 340, 

Accessory may be convicted regardless of prin- 
cipal's fate. — It was the obvious intent of the legisla- 
ture to extend the statute then in force so as to permit 
an accessory to be prosecuted even though the one who 
directly committed the crime was either not prosecuted, 
had been acquitted, was a juvenile or had been convicted 
of a different crime or degree thereof. State v. Nance, 
1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. denied, 
386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967). 

Aider and abettor may be tried and convicted even 
though the actual slayer is never apprehended or has 
been tried and acquitted. State v. Ochoa, 1937-NMSC-051, 
41 N.M. 589, 72 P.2d 609. 

Varying degrees of conviction permissible. — The 
fact that the accessory was convicted of involuntary man- 


slaughter while the principal was convicted of voluntary 


manslaughter is a permissible result under the accessory 
statute. State v. Holden, 1973-NMCA-092, 85 N.M. 897, 
512 P.2d 970, cert. denied, 85 N.M. 380, 512 P.2d 953. - 

Instruction on burden of proof, — Where trial 
court instructed on the presumption of innocence and 
the state's burden of proof, it was not improper to refuse 
defendant's proffered instruction that there was no pre- 
sumption that defendant was an accessory and that he 
did not have burden of proving that he was not an acces- 
sory. State v. Gunzelman, 1973-NMCA-121, 85 N.M. 535, 
514 P.2d 54. 

Evidence. — The evidence shows aiding and abetting 
if it shows that by any of the means of communicating 
thought defendant incited, encouraged or instigated com- 
mission of the offense or made it known that commission 
of an offense already undertaken has the aider's support 
or approval. State v. Gonzales, 1971-NMCA-007, 82 N.M. 
388, 482 P.2d 252, cert. denied, 82 N.M. 877, 482 P.2d 241. 

Evidence sufficient to go to jury. — Evidence that the 
defendants threw objects when others also threw them, and 
also evidence from which community of intent can be rea- 
sonably inferred, was sufficient for the issue of aiding and 
abetting to be submitted to the jury and was also sufficient 
to submit the issue of disturbing a lawful assembly. State v. 
Orzen, 1972-NMCA-006, 83 N.M. 458, 493 P.2d 768. 

Jury may find defendant aided and abetted, but 
did not personally commit, crime. — That the jury 
could have refused to find that the defendant personally 
committed the crime in question is not alone a sufficient 
reasonable hypothesis that he did not aid and abet its com- 
mission. State v, Ballinger, 1983-NMCA-034, 99 N.M. 707, 
663 P.2d 366, rev'd on other grounds, 1984-NMSC-003, 
100 N.M. 583, 673 P.2d 1316. 

Evidence sufficient. — Evidence was sufficient to 
support defendant's conviction as an accessory to armed 
robbery, where his confession, found to be voluntary, was 
corroborated by other evidence at trial. Church v. Sulli- 
van, 942 F.2d 1501 (10th Cir. 1991). 

Evidence that the defendant's role in the robbery of a 
store was to remain outside in the car with the engine 
running in order to facilitate a fast getaway after others 
committed the robbery was sufficient to support his con- 
victions. State v. Carrasco, 1996-NMCA-114, 122 N.M. 554, 
928 P.2d 939, rev'd on other grounds, 1997-NMSC-047, 
124 N.M. 64, 946 P.2d 1075. 

Evidence is constitutionally sufficient to support a find- 
ing of accessory liability where the testimony viewed in 
the light most favorable to the prosecution establishes that 
accused and his companions went to victim's mobile home 
with the intention of fighting; accused willingly drove to 
the mobile home in his own vehicle; accused broke through 
the front door with his four companions and attacked vic- 
tim's friend as he slept in a chair; accused fought Victim's 
friend outside the back door of the house while his four 
companions attacked victim; accused then reentered the 
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mobile home and warned the others as the police arrived; 
and accused's actions prevented victim's friend from as- 
sisting victim who died from the attack: Valdez v. Bravo, 
373 F.3d 1093 (10th Cir.), cert. denied, 543 U.S. 1008, 125 S. 
Ct. 622, 160 L. Ed.2d 473 (2004). 

Sufficient evidence of intentional child abuse by 
torture. — Where a child victim testified that defendant, 
the child's foster father, purchased a stun gun and gave it 
to his son, that the child was stunned by defendant's son 
approximately fifteen times, was stunned by defendant's 
other son approximately three times, that defendant was 
present during the assaults by one of the sons and would 
laugh in response, and where there was corroborating tes- 
timony from the child's sister, a rational jury could have 
found defendant guilty beyond a reasonable doubt as’an 
accessory to child abuse inflicted by another. State v. Var. 
gas, 2016-NMCA-038, 

Evidence insufficient. — Where defendant was’ in- 
volved in an altercation between defendant's friend and the 
victim; the victim and defendant unexpectedly encountered 
each other later the same day; defendant went into a rage 
‘at seeing the victim and punched the victim who was seated 
in the victim's truck; the victim then shot defendant sev- 
eral times; defendant fell to the ground; the victim backed 
the victim's truck down the driveway; one of the victim's 
passengers started shooting a gun from the victim's truck; 
defendant's friends arrived at the scene of the shooting and 
began firing shots at the victim's truck, killing the victim; 
the jury acquitted defendant of the charge of shooting at a 
motor vehicle; and there was no evidence that defendant 
called for help to anyone after defendant was shot, that de- 
fendant summoned the defendant's friends who shot at the 
victim's truck, that defendant made any statement, that 
defendant took any action that indicated that defendant 
was aware that defendant's friends were in the vicinity, or 
that defendant had any communication with defendant's 
friends-who shot at the victim's truck after. the earlier al- 
tercation with the victim, the evidence was insufficient to 
support defendant's conviction for aiding and abetting the 
murder of the victim. State v. Vigil, 2010-NMSC-003, 147 
N.M. 537, 226 P.3d 636. 

Circumstantial evidence which was not incom- 
patible with defendant's innocence nor incapable of 
explanation upon any reasonable hypothesis of same was 
insufficient to permit a finding that defendant aided a 
forger by procuring checks for her; there were too many 
other explanations to account for her possession of the 
checks. State v, Hermosillo, 1975-NMCA-113, 88 N.M. 424, 
540 P.2d 1313. 

The fact that the defendant accompanied the forger 
of certain checks at the time that she cashed them was 
not sufficient to support a finding of aiding and abet- 
ting; for mere presence and even mental approbation, 


30-1-14. Venue. 


if unaccompanied by outward manifestation or expres- 
sion of such approval, is insufficient. State v. Hermosillo, 
1975-NMCA-113, 88 N.M. 424, 540 P.2d 1313. 
Knowledge of the method of the crime and pres- 
ence when the crime is committed are not required. 
— There is no legal requirement that an accessory know in 
advance the exact method by which a crime is to be carried 
out or even that the accessory be physically present when 
the crime is committed. State v. Bahney, 2012-NMCA-039, 
274 P.3d 134, cert. denied, 2012-NMCERT-003. 
Sufficient evidence. — Where defendant's primary 
co-conspirator beat, drugged, and tied the victim to a bed 
in defendant's residence; defendant did not object to the 
treatment of the victim; defendant chided a secondary 
co-conspirator for being nervous and smoked marijuana 
with co-conspirator to calm the co-conspirator's nerves; 
defendant did not object when the primary co-conspirator 
considered killing the victim and burning the victim's 
car, but defended a secondary co-conspirator against the 
primary co-conspirator's violence; while the primary co- 
conspirator was absent from the residence for a lengthy 
period of time, defendant watched the victim and did not 
assist the victim or call the police; defendant demanded 
that the primary co-conspirator determine what to do 
with the victim before defendant's child returned from 
school; defendant left the residence to take the child to a 
store where, at the direction of the primary co-conspirator, 
defendant purchased charcoal liter fluid; and while defen- 
dant remained at the residence with the child, defendant's 


_ co-conspirators put the victim in the trunk of the victim's 


car, drove the car to a school, doused the car with the liter 
fluid, and burned the car, there was sufficient evidence to 
convict defendant of kidnapping; second-degree murder 
and aggravated arson, as an accessory, beyond a reason- 
able doubt. State v. Bahney, 2012-NMCA-039, 274 P.3d 
184, cert. denied, 2012-NMCERT-0038. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974). 

For comment, "The Natural and Probable Consequences 
Doctrine Is Not a Natural Result for New Mexico - State v. 
Carrasco," see 28 N.M.L. Rey. 505 (1998). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur. 2d Criminal Law §§ 166, 167, 169 to 173. 

Acquittal of principal, or his conviction of lesser degree 
of offense, as affecting prosecution of accessory, or aider 
and abettor, 9 A.L.R.4th 972. 

Sufficiency of evidence to establish criminal participa- 
tion by individual involved in gang fight or assault, 24 
A.L.R.4th 243. 

Prosecution of female as principal for rape, 67 
A.L.R.4th 1127. 

22 C.J.S. Criminal Law §§ 132 to 139. 


All trials of crime shall be had in the county in which they were committed. In the event ele- 
ments of the crime were committed in different counties, the trial may be had in any county in 
which a material element of the crime was committed. In the event death results from the crime, 
trial may be had in the county in which any material element of the crime was committed, or in 
any county in which the death occurred. In the event that death occurs in this state as a result of 
criminal action in another state, trial may be had in the county in which the death occurred. In the 
event that death occurs in another state as a result of criminal action in this state, trial may be 
had in the county in which any material element of the crime was committed in this state. 


History: 1953 Comp., § 40A-1-15, enacted by Laws 
19638, ch. 303, § 1-15. 


Cross references. — For rights of persons accused of 
crime, see N.M. Const., art. II, § 14. 
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For provisions on change of venue, see 38-3-3 to 38-3-7 
NMSA 1978. 

For venue in prosecution for violation of act regulating 
motion pictures, see 57-5-20 NMSA 1978. 


ANNOTATIONS 


I. _ GENERAL CONSIDERATION. 
NATURE OF VENUE. 

PROOF, 

WAIVER, 

SPECIFIC SITUATIONS. 


I. GENERAL CONSIDERATION. 


This section merely reiterates, constitutional 
right of venue in. N.M. Const., art. IT, §.14. State v, Lopez, 
1973-NMSC-041, 84 N.M. 805, 508 P.2d 1292, 

Continuing crime. — For purposes: of a continu- 
ing crime, venue, is proper in any county in which 
the continuing conduct. has, occurred; State v. Roybal, 
2006-NMCA-043, 139 N.M. 341,132 P.3d 598, cert, denied, 
2006-NMCERT-008, 189.N.M. 353, 132 P.3d 1039. 

Venue. — Where police officer chased defendant, who 
was speeding, from Santa Fe county,into Rio Arriba 
county where defendant was placed under arrest for an 
outstanding warrant and where police officer discovered 
drugs and drug paraphernalia during an inventory search 
of defendant's car, Santa Fe county venue was proper be- 
cause trafficking by possession with intent to distribute 
is a continuing offense which occurred in each county 
through which defendant traveled while in possession of 
the drugs, State v. Roybal, 2006-NMCA-043, 139 N.M. 341, 
132 P.3d.598, cert, denied, 2006-NMCERT-003, 139 N.M. 
353, 1382 P.3d 1039, 

Meaning of "trial", — In its strict definition, the word 
"trial" in criminal procedure means the proceedings in 
open court after the pleadings are finished and the pros- 
ecution is otherwise ready, down to and including the ren- 
dition of the verdict; and the term "trial" does not extend 
to such preliminary steps as the arraignment and giving 
of the pleas, nor does it comprehend a hearing in error. 
State v. Eckles, 1968-NMSC-079, 79 N.M.188, 441 P.2d 36, 

"Material element of offense" of contempt. — The 
act of causing the service of a restraining order to be 
made in Eddy county constituted a material element of 
the alleged offense of criminal contempt and under those 
circumstances the venue properly laid in Eddy county. 
Norton v, Reese, 1966-NMSC-154, 76 N.M. 602, 417 P.2d 
205. 

Proper venue when elements of offense commit- 
ted in different counties, — In the event elements of 
a crime were committed in different counties, the trial 
may be had in any county in which: a material element 
of the crime was committed. Interfering with or depriv- 
ing a custodial parent of their right to custody is an es- 
sential element of the crime of custodial interference as 
are the methods for accomplishing the interference or de- 
privation. Because deprivation is an element, where the 
person was deprived of the right of custody establishes a 
proper venue for the trial of the offense of custodial inter- 
ference. State v. Lefthand, 2015 NMCA- 117, cert. denied, 
2015-NMCERT-011. — ~ 

Where defendant violated an order of custody, issued 1 
a Taos county district court, by depriving the father of the 
child of his right to custody, the father's right to custody 
exists with him in his county of residence, the county in 
which he was given: custody, and the county in which he 
was deprived of the custody.of his son..Under the custo- 
dial interference statute, 30-4-4 NMSA 1978, a person 
may be charged in the place where the harm sought to 
be prevented by the statute results, and therefore venue 
may lie in Taos county district court. State v. Lefthand, 
2015-NMCA-117, cert, denied, 2015-NMCERT-011, 
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II. NATURE OF VENUE. : 


Distinction between jurisdiction and venue, — 
Jurisdiction refers to the judicial power to hear and de- 
termine a criminal prosecution, whereas venue relates 
to and.defines the particular county or territorial, area 
within a state or district in which the prosecution is to 
be brought or tried. State v. Ramirez, 1976-NMCA-101, 
89.N.M. 635, 556 P.2d 43, overruled on other grounds by 
Sells v. State, 1982-NMSC- 125, 98 N.M. 786, 653 Fed 
162. 

Privilege personal to ‘accused, — Venue provision 
of the constitution confers a personal privilege of venue 
upon an accused, and this privilege may be waived, State 
v, Lopez, 1973-NMSC- 041,84 .N.M. 805, 508 P.2d 1292. 

Extent of constitutional venue provision, — The 
framers of the constitution sought to guarantee the right 
to trial by an impartial j jury, rather than an absolute right 
to trial by a jury of.the.county.wherein the crime is) al- 
leged to have occurred, State v. Lopez, 1973-NMSC- 041, 84 
N.M. 805, 508,P.2d 1292. 

Assertion of privilege. — A defendant may aime on 
personal right or privilege of venue, and the. correctness 
ofa venue decision is reviewable to determine, whether 
defendant was tried in the proper county. State v. Wise, 
1977-NMCA-074, 90 N.M. 659, 567 P.2d 970, cert. denied, 
91 N.M, 4, 569 P.2d 414, 

Change of venue effective in overcoming local 
bias and prejudice. State v, White, 1967-NMSC-016, 77 
N.M. 488, 424 P.2d 402. 


III. PROOF. 


Venue need not be proven beyond a reasonable 
doubt. State v. Wise, 1977-NMCA-074,; 90 N.M. 659, 567 
P.2d 970, cert. denied, 91 N.M. 4, 569 P.2d 414, 

Affirmative proof of venue unnecessary. — It is 
notinecessary in atrial for murder that venue be affirma- 
tively proven. Territory of N.M. v. Hicks, 1892-NMSC-024, 
6 N.M.'596, 30 P. 872, overruled on other grounds by 
Haynes v. United States, 1899-NMSC-003, Bu ANE 519, 56 
P, 282, 

Venue may’be proved by clhcum btaisidal evitietice, 
and when there is nothing in the record to raise an infer- 
ence to the contrary, slight circumstances are sufficient to 
prove venue by.a preponderance of the evidence. State v. 
Nelson, 1959-NMSC-023, 65 N.M. 403, 838 P.2d 301, cert. 
denied, 361 U.S..877, 80S. Ct. 142, 4.L. Ed. 2d 115. 

Venue, like any other fact-in a case, may be proven by 
circumstantial evidence. State'v. Mares, 1921-NMSC-048, 
27.N.M.:212, 199:P, 111. 

Venue proved by incidental evidence. — If evi- 
dence incidentally given in connection with facts in case 
shows that venue was properly laid, itis a sufficient proof 
of venue, Territory of N.M. v. Hicks, 1892-NMSC-024, 
6 N.M. 596, 30 P. 872, overruled on other grounds by 
Haynes v, United States, 1899-NMSC-003; 9 N.M. 519,56 
P, 282, 

Omission in indictment not fatal. —.Trial of one 
charged with homicide may take place either where the 
mortal wound was. inflicted or where the person died, 


and where prosecution was in county where the mortal 


wound was inflicted, an indictment omitting allegation of 
place of death was not fatally defective. State v. Montes, 
1917-NMSC-026, 22 N.M. 530,'165 P. 797. 

Credibility of venue testimony. — Attacks upon 
the credibility of the witnesses who testified concerning © 
venue is a matter for the jury to decide. State v, Garcia, 
1967-NMSC-140, 78 N.M. 136, 429 P.2d 334. bi 

No instruction on venue is required, because so 
long as the crime occurred in New Mexico, the county of 
the crime is not necessary for jury determination. State 
v, Wise, 1977-NMCA-074, 90 N.M. 659, 567 P.2d 970, cert, 
denied, 91 N.M. 4, 569 P.2d 414. 
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Although prior to the adoption of U.J.I. Criminal the 
practice was to instruct on venue, this practice is discon- 
tinued therein, since venue is not jurisdictional, but is a 
personal right or privilege of the accused which may be 
waived. State v. Wise, 1967-NMSC-140, 90 N.M. 659, 567 
P.2d 970, cert. denied, 91 N.M. 4, 569 P.2d 414. 

Instruction and finding sufficient. — Where a jury 
was specifically instructed that it must find, beyond a rea- 
sonable doubt, that the fatal blow and the death occurred 
in the county of the venue and this the jury did so find, 
any argument that the blow or the cause of death may 
have occurred elsewhere was of no consequence. Nelson 
v. Cox, 1960-NMSC-005, 66 N.M. 397, 349 P.2d 118; State 
v. Wise, 1977-NMCA-074, 90 N.M. 659, 567 P.2d 970, cert. 
denied, 91 N.M. 4, 569 P.2d 414. 


IV. WAIVER. 


Venue provision confers personal privilege 
upon accused which may be waived. State v. Lopez, 
1973-NMSC-041, 84 N.M. 805, 508 P.2d 1292. 

Venue unlike jurisdiction. — Venue does not affect 
the power of the court and can be waived, but a jurisdic- 
tional defect can never be waived because it ‘goes to the 
very power of the court to entertain the action, and such 
a defect can be raised at any stage of the proceedings, 
even sua sponte by the appellate court. State v. Ramirez, 
1976-NMCA-101, 89 N.M. 635, 556 P.2d 48, overruled on 


_ other grounds by Sells v. State, 1982-NMSC-125, 98 N.M. 


786, 653 P.2d 162, 

Failure to object. — Right to trial in the county or dis- 
trict in which the offense is alleged to have been committed 
is waived by failure to make timely objection. City of Roswell 
v. Gallegos, 1966-NMSC-246, 77 N.M. 170, 420 P.2d 438. 

Right to be tried in a certain county or district is a right 
or privilege to a particular venue which may be waived 
by an accused person in a number of ways, and when de- 
fendant goes to trial in another judicial district, without 
objection on his part, he has waived the privilege, and can- 
not be heard to say that the court trying him was without 
jurisdiction. State v. Lopez, 1973-NMSC-041, 84 N. M. 805, 
508 P.2d 1292. 

Acquiescence in venue change. — “Difendant who 
agreed to a change of venue waived any right he may have 
had to insist on a continuance of the case. State v. White, 
1967-NMSC-016, 77 N.M. 488, 424 P.2d 402. 

Record of affirmative waiver unnecessary. — 
The record need not affirmatively show that the trial 
court fully informed defendant of his right of venue and 
of his privilege to waive this right, or was advised that 
defendant had been so fully informed, that defendant 


affirmatively waived this right or that the trial court 


announced its satisfaction as to the genuineness of this 
waiver, State v. Lopez, 1973-NMSC-041, 84 N.M. 805, 
508 P.2d 1292. 


V. SPECIFIC SITUATIONS. 


Venue proper. — Where defendant signed checks in 
Bernalillo county to pay the wages of three members of an 
Indian tribe for performing work on a construction proj- 
ect that was located on: Indian land in McKinley county; 
defendant gave the checks to an employee of defendant's 
construction company at a meeting place that was located 
outside McKinley county for delivery to the payees; the 
checks were delivered to the payees in McKinley county; 
the payees cashed the checks at a store that was located 
in McKinley county; and defendant's bank dishonored the 
checks for insufficient funds, venue was proper in McKin- 
ley county. State v. Cruz, 2010-NMCA-011, 147 N.M. 753, 
228 P.3d 1173, rev'd on other grounds, 2011-NMSC- 038, 
150 N.M. 548, 263 P.3d 890. 

Venue for violation of municipal ordinance must 
be laid in the municipality where the violation presumably 
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occurred. City of Roswell v. Gallegos, 1966-NMSC-246, 77 
N.M. 170, 420 P.2d 438. 

Prosecution for embezzlement. — Venue in em- 
bezzlement is properly laid in the county where the pos- 
session becomes adverse to the owner. Territory v. Hale, 
1905-NMSC-021, 13 N.M. 181, 81 P. 583. 

Murder trial in county of death. — In a trial for 
murder, the evidence that the person alleged to have 
been murdered died in county where venue was laid, 
is a sufficient proof of venue. Territory of N.M. v. Hicks, 
1892-NMSC-024, 6 N.M. 596, 30 P. 872, overruled on other 
grounds by Haynes v. United States, 1899-NMSC- 003, 9 
N.M. 519; 56 P. 282. 

Death in Texas after wounding in New Mexico. 
— Where decedent dies in Texas of wound inflicted in a 
county in New Mexico, defendant may be prosecuted in 
that New Mexico county. Bourguet v. Atchison, Topeka & 
Santa Fe R.R., 1958-NMSC-148, 65 N.M. 200, 334 P.2d 
1107. 

Although the deceased died in Texas, the blow was 
struck in Quay county, and hence venue was proper in 
that county. State v. Justus, 1959-NMSC-008, 65 N.M. 195, 
334 P.2d 1104, cert. denied, 365 U.S: 828, 81 S, Ct. 714, 5 
L. Ed. 2d 706 (1961). 

Venue proper in New Mexico where theft oc- 
curred out of state. — A person who steals property out- 
side New Mexico and brings the stolen property into this 
state may be prosecuted, convicted, and punished for lar- 
ceny in New Mexico. State v, Stephens, 1990-NMCA-081, 
110 N.M. 525, 797 P.2d 314, cert. denied, 110 N.M. 533, 
797 P.2d 983. 

Venue improper where offenses completed be- 
fore reaching county. — Where the first six criminal 
sexual penetration offenses were completed before reach- 
ing Bernalillo county, trial in Bernalillo county as to those 
offenses was improper. State v. Ramirez, 1978-NMCA-102, 
92 N.M. 206, 585 P.2d 651. 

Absent prejudice venue provisions inapplica- 
ble to Rule 93 hearing. — Neither constitutional nor 
statutory provisions on venue apply to a hearing under 
Rule 93, N.M.R. Civ. P. (considering defendant's motion 
to vacate judgment and sentence against him, now with- 
drawn), because such a hearing is neither a criminal trial 
nor a criminal prosecution, but rather a civil proceeding. 
State v. Eckles, 1968-NMSC-079, 79 N.M. 138, 441 P.2d 36 


_ (decided under prior law), 
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Since defendant had no right to be present at a hearing 
under Rule 98, N.M.R. Civ. P. (now withdrawn), a fortiori 
he had no right to be heard in a particular place, absent a 
showing of prejudice. State v. Eckles, 1968-NMSC-079, 79 
N.M. 138, 441 P.2d 36 (decided under prior law). 

Section is consistent with present constitutional 
and statutory provisions regarding the place of pros- 
ecution. 1979 Op. Att'y Gen. No. 79-12. 

Right of venue is legal concept separate and dis- 
tinct from territorial jurisdiction of magistrate, 
and a statute affecting one does not necessarily affect the 
other. 1979 Op. Att'y Gen. No. 79-12. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 21Am. 
dur. 2d Criminal Law §§ 361 to 371, 

Mail or telegraph, where offense of obtaining money by 
fraud through use of, is deemed to be committed, 43 A.L.R. 
5465, 

Constitutionality of statute for prosecution of offense 
in county other than that in which it was: committed, 76 
A.L.R. 1034. 

Desertion: venue of criminal charge for child desertion 
or nonsupport as affected by nonresidence of parent or 
child, 44 A.L.R.2d 886. 

Criminal conspiracies as to gambling, 91 A.L.R.2d 1148. 
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Venue: change of venue by state in criminal case, 46 
A.L.R.3d 295. 

Venue in homicide cases where crime is committed 
partly in one county and partly in-another, 73 A.L.R.38d 
907. 

Venue: where is embezzlement committed for purposes 
of territorial jurisdiction or venue, 80 A.L.R.3d 514. 
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Venue in rape cases where crime is committed partly in 
one place and partly in another, 100 A.L.R.3d 1174. 

Venue in bribery cases where crime is committed partly 
in one county and partly in another, 11 A.L.R.4th 704. 

Venue for currency reporting offense under Currency 
and Foreign Transactions Reporting Act (CFTRA) (31 
USC § 5311 et seq.),; 113 A.L.R. Fed. 639. 

22 C.J.S. Criminal Law §§ 177 to 181. 


30-1-15. Alleged victims of domestic abuse, stalking or sean assault; 


forbearance of costs. 


A. An alleged victim of an offense specified in Subsection B of this section is not required to 


bear the cost of: 


(1): the prosecution of a misdemeanor or felony domestic violence offense, including costs 
associated with filing a criminal charge against an alleged perpetrator of the offense; 
(2) the filing, issuance or service of a warrant; 
(3).. the filing, issuance or service of a witness subpoena; or 
' (4) the filing, issuance, registration or service of a protection order, 
B. The provisions of Subsection A of this section apply to: 
(1) . alleged victims of domestic abuse as defined in Section 40- 13- 2 NMSA 1978; 


1978; 


(2) sexual offenses described in Sections 30-9-11 through 30-9-14 and 30-9-14.3 NMSA 


(3) crimes against household members described in Sections 30-3-12 through 30-3-16 


NMSA 1978; 


(4) harassment, stalking and aggravated stalking described i in Sections 30- 3A-2 dire 


30-3A-3.1 NMSA 1978; and 


(5) the violation of an order of protection that is issued pursuant to the Family Violence 
Protection Act [Chapter 40, Article 13 NMSA 1978] or entitled to full faith and credit. 


History: Laws 2002, ch. 34, § 1; 2002, ch. 35, °§ 1; 
2008, ch.'40, § 1. 
Cross references. — For costs of criminal processes 


associated: with domestic abuse offenses, see 40-13-3.1° 


NMSA 1978. 


The 2008 amendment, effective July 1, 2008, provided. 
for cost-free prosecution of a misdemeanor or felony do- 
mestic violence offense, filing of a warrant and a witness 
subpoena, and the filing and registration of a ponvertion 
order. 


30-1- 16. Defense based't on victim's gender, gender identity, gender » 
expression or sexual orientation prohibited. 


A. Itshall not be a defense, justification or excuse in a criminal proceeding that the defendant's 
conduct was a reaction to the discovery of, knowledge about or Honey site disclosure of a victim's or 


witness's actual or perceived: - 
(1) gender; 
(2) gender expression; 
(8) gender identity; or 
(4) sexual orientation. ’ 


B. It shall not be a defense, justification or excuse in a criminal proceeding that the defendant 
was romantically propositioned in a nonviolent or non-threatening manner by a person of the 


same gender or a person who is transgender. 


C.. Nothing in this section shall prevent a defendant from raising other recognized affirmative 


defense. 
D. As used in this section: 


(1) "gender expression.’ means the external appearance of a person's gender identity, afters: 


expressed through the person's behavior, physical appearance or voice, which expression may or 
may not conform to socially defined behaviors and characteristics typically associated with mas- 
culinity or femininity; shoingen ten 
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(2) "gender identity" means a person's self-perception, or perception of that person by an- 
other, of the person's identity as a male or female based upon the person's appearance, behavior 
or physical characteristics, that are in accord with or opposed to the person's physical anatomy, 
chromosomal sex or sex at birth; and 

(3) "sexual orientation" means Hatbetbexualtty homosexuality or bisexuality, whether ac- 
tual or perceived. 


History: Laws 2022, ch. 56,852. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 


Effective dates. — Laws 2022, ch. 56, § 52 contained journment of the legislature. 
no effective date provision, but, pursuant to N.M. Const., 
ARTICLE 2 
® @ 
Homicide 

Sec. Sec. 
30-2-1, Murder. 30-2-6... Justifiable homicide. by public officer or public 
30-2-2. Repealed. employee, 
30-2-3, Manslaughter. 30-2-7. Justifiable homicide by citizen. 
30-2-4. Assisting suicide, ' 30-2-8. When homicide is excusable or justifiable defen- 
30-2-5. Excusable homicide. dant to be acquitted, 

30-2-9,. Murderer may not profit from wrongdoing; public 

policy. ;' 


30-2-1. Murder. 


A.» Murder in the first degree is the killing of one human being by another without lawful jus- 

tification or excuse, by any of the means with which death may be caused: 

(1) by any kind of willful, deliberate and premeditated killing; 

(2) in the commission of or attempt to commit any felony; or 

(3) by any act greatly dangerous to the lives of others, indicating a depraved mind regard- 
less of human life. 

Whoever commits murder in the first degree is guilty of a capital felony. 

B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the heat of 
passion, a person who kills another human being without lawful justification or excuse commits 
murder in the second degree if in performing the acts which cause the death he knows that such 
acts create a strong probability of death or great bodily harm to that individual or another. 

Murder in the second degree is a lesser included offense of the crime of murder in the first degree. 

Whoever commits murder in the second degree is guilty of a second degree felony resulting in 
the death of a human being. 


: History: 1953 Comp., § 40A-2-1, enacted by Laws VI. MANSLAUGHTER. 


1968, ch. 303, § 2-1; 1980, ch. 21, § 1; 1994, ch. 28, § 1. VII. DEFENSES. 
_ Cross references, — For attempt to commit a felony, VII. INDICTMENT AND INFORMATION. 
see 30-28-1 NMSA 1978. IX. EVIDENCE AND PROOF, 

For homicide by-vehicle, see 66-8-101 NMSA 1978. X. JURY INSTRUCTIONS. 


For homicide instructions, see UJI 14-201 NMRA et seq. 

For instruction on the essential elements of felony mur- 
der, see UJI 14-202 NMRA. 

The 1994 amendment, effective July 1, 1994, added 
"resulting in the death of a human being" at the end of the 


I. GENERAL CONSIDERATION. 


Depraved mind murder. — A number of elements 
must be considered in appraising whether a defendant 
has displayed the requisite depraved mind pursuant to 


last paragraph of Subsection B, : Section 30-2-1A(3)NMSA 1978. Conviction requires that 
Applicability. — Laws 1994, ch. 23, § 4 provided that the more than one person be endangered by the defendant's 
provisions of Laws 1994, ch. 23, § 1 apply only to persons act. The defendant's act must be intentional and of an ex- 
sentenced for crimes committed on or after July 1, 1994. tremely reckless character. The defendant must possess 
ANN subjective knowledge that his act was "greatly dangerous 
. vabaebAees to the lives of others". State v. Dowling, 2011-NMSC-016, 

I. (GENERAL CONSIDERATION. 150 N.M. 110, 257 P.3d 930. 
II. DELIBERATION AND PREMEDITATION. Courts have distinguished depraved mind murder by 
III. FELONY MURDER. the number of persons exposed to danger by a defen- 
IV. GREATLY DANGEROUS ACTS. dant's extremely reckless behavior. In general, depraved 
V. SECOND DEGREE MURDER. mind murder convictions have been limited to acts that 
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are dangerous to more than one person. In addition to 
the number of people endangered, courts have construed 
depraved mind murder as requiring proof that the defen- 


dant had "subjective knowledge" that his act was greatly 


dangerous to the lives of others, This requirement of sub- 
jective knowledge serves as proof that the accused "acted 
with 'a depraved mind' or 'wicked or malignant heart' and 
with utter disregard for human life". To further narrow 
the class of killings eligible for depraved mind murder, 
courts have concluded "that the legislature intended the 
offense of depraved mind murder to encompass an inten- 
sified malice or evil intent." In describing that intensified 
malice, courts have defined the phrase "depraved mind" 
used in the statute and uniform jury instructions as "[a] 
corrupt, perverted, or immoral state of mind constituting 
the highest grade of malice [that equates] with malice in 
the commonly understood sense of ill will, hatred, spite or 
evil intent". State v. Reed, 2005-NMSC-031, 1388 N.M. 365, 
120 P.3d 447. 

Double jeopardy. — Felony murder has its own par- 
ticular double jeopardy analysis. If the predicate felony 
and felony murder are unitary, then the predicate felony 
must be dismissed because it is subsumed within the ele- 
ments of felony murder. State v. Bernal, 2006-NMSC-050, 
140 N.M:; 644, 146 P.3d 289. 

Convictions of attempted murder and aggravated 
battery violated double jeopardy. — Where defendant 
was convicted of attempted murder and aggravated bat- 
tery with a deadly weapon; defendant's conduct was uni- 
tary; the indictment for attempted murder required the 
state to prove that defendant attempted to commit mur- 
der and "began to do an act which constituted a substan- 
tial part of murder" but failed to commit the offense; the 
indictment for aggravated battery required the state to 
prove that defendant touched or applied force to the vic- 
tims with a deadly weapon intending to injure the victims; 
the state's theory of the case to support both charges was 
that defendant beat, stabbed, and slashed the victims; 
and the state offered the same testimony to prove both 


charges, the aggravated battery elements were subsumed > 


within the attempted murder elements and defendant's 
convictions violated the prohibition against double jeop- 
ardy. State v. Swick, 2012-NMSC-018, 279 P.3d 747, rev'g 
2010-NMCA-098, 148 N.M. 895, 242 P.3d 462, overruling 
State v. Armendariz, 2006-NMSC-036, 140 N.M. 182, 141 
P.3d 526. 

Intent. — "Deliberate intention" is defined as, arrived 
at or determined upon as a result of careful thought and 
the weighing of the consideration for and against the 
proposed course of action. Intent is subjective and is al- 
most always inferred from other facts in the case, as it 
is rarely established by direct evidence. State v. Sosa, 
2000-NMSC-036, 129 N.M. 767, 14 P.3d 32. 

Corpus delicti. — In homicide cases the corpus de- 
licti is established upon proof of the death of the person 
charged in the information or indictment, and that the 
death was caused by the criminal act or agency of an- 
other. The corpus delicti of a particular offense is estab- 
lished simply by proof that the crime was committed; the 
identity of the perpetrator is not material. State v. Sosa, 
2000-NMSC-036, 129 N.M. 767, 14 P.3d 32. 

Jury's specification of death penalty is not freak- 
ish, capricious, or arbitrary where defendant killed 
the victim in a particularly brutal fashion by striking 
her in the head three to five times with a sledgehammer 
and this occurred after the defendant kidnapped the vic- 
tim by deception, chased her as she attempted to escape 
and stabbed her two inches deep in the chest with a knife 
when she struggled, and completely disrobed the victim in 
an attempt to rape her. State v. Fry, 2006-NMSC-001, 138 
N.M. 700, 126 P.3d 516 (decided under prior law). 

Fair trial. — Where the prosecutor did no more than 
repeat what the judge had already said to the jury, that 
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is, that the photographs of the victim contained more 
graphic material than the jurors were allowed to see, and 
relied on reasonable inferences from the medical investi- 
gator's testimony about the graphic nature of the wounds, 
the prosecutor did not introduce any new information to 
the jury, and viewing this isolated remark in context with 
the judge's comments to the jury, with the testimony of 
the medical investigator, and with the overwhelming evi- 
dence of guilt, the remark did not result in a verdict based 
on passion or prejudice or otherwise deprive defendant of 
a fair trial, State v. Fry, 2006-NMSC-001, 138 N.M. 700, 
126 P.3d 516. : ms 

Constitutionality. — Because the statute and court 
decisions clearly indicate that the element of delibera- 
tion is what distinguishes first degree murder from sec- 
ond degree murder, and the distinction between first and 
second degree murder has been clearly enunciated by the 


supreme court, this section and former Section 30-2-2 


NMSA 1978, relating to malice (now repealed), are not 
unconstitutional on the grounds that they make impos- 
sible an ascertainable distinction between first and sec- 
ond degree murder. State v. Valenzuela, 1976-NMSC-079, 
90 N.M. 25, 559 P.2d 402. 

New Mexico Const., art. IV, § 18, relating to the amend- 
ment of statutes, did not apply to 40-24-4, 1953 Comp., the 
former felony murder statute, which was enacted prior to 
adoption of the constitutional provision. State v. Hines, 
1967-NMSC-237, 78 N.M. 471, 432 P.2d 827. 

Open charge of murder gives defendant notice 
that he must defend against a charge of unlawfully tak- 
ing a human life. State v. Stephens, 1979-NMSC-076, 93 
N.M. 458, 601 P.2d 428, overruled in part on other grounds 
by State v, Contreras, 1995-NMSC-056, 120 N.M. 486, 903 
P.2d 228, 

Double jeopardy. — Defendant's right to freedom 
from double jeopardy was not violated by punishment 
for attempted first degree murder, aggravated battery 
with a deadly weapon, and criminal sexual penetration. 
State v. Traeger, 2000-NMCA-015, 128 N,M. 668, 997 
P.2d 142, aff'd in part, rev'd in part on other grounds, 
2001-NMSC-022, 130 N.M. 618, 29 P.3d 518. 

Element of intent is seldom susceptible to direct 
proof, since it involves the state of mind of the defen- 
dant, and it thus may be proved by circumstantial evi- 
dence. State v. Manus, 1979-NMSC-035, 93 N.M. 95, 597 
P.2d 280, overruled on other grounds by Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Elements of depraved mind murder. — The ele- 
ments that are required to support a depraved mind 
murder conviction are that more than one person must 
be endangered by defendant's act; defendant's act must 
be intentional and extremely reckless; defendant must 
possess subjective knowledge that defendant's act ‘was 
greatly dangerous to the lives of others; and the act must 
encompass an intensified malice and evil intent. State v. 
Dowling, 2011-NMSC-016, 150 N.M, 110, 257 P.3d 930. 

Sufficient evidence of depraved mind murder. 
— Where defendant drove a truck at approximately 80 
miles per hour for approximately one mile on a four-lane 
suburban street during the middle of a weekday, striking 
and injuring a jogger on the street's raised median, then 
driving onto a sidewalk and striking and killing a second 
pedestrian; all the while speeding and weaving in and out 
of traffic, including into oncoming traffic, almost collid- 
ing with other vehicles, until defendant crossed all four 
lanes of the street and finally crashed into a boulder on 
the raised median, the evidence was. sufficient to support 
defendant's conviction of depraved mind murder. State v, 
Dowling, 2011-NMSC-016, 150 N.M. 90, 257 P.3d 930. 

Act indicating depraved mind not affected by in- 
tent to kill particular individual. — A murder com- 
mitted by an act which indicates a depraved mind is a 
first degree murder. The existence of an intent to kill any 
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particular individual does not remove the act from this 
class of murder. State v. Sena, 1983-NMSC-005, 99 N.M. 
272, 657 P.2d 128. 

For legislative history of term "human being" in 
definition of murder, as found throughout homicide stat- 
utes. State v. Willis, 1982-NMCA-151, 98 N.M. 771, 652 
P.2d 1222. 

Fair trial. — Defendant's right to fair trial was not 
violated when, in a prosecution for first degree murder, 
the state secured an instruction for the lesser included of- 
fense of second degree murder and then argued against 
this lesser included offense at closing, contending that the 
evidence could only support a first degree murder convic- 
tion. State v. Armendarez, 1992-NMSC-012, 113 N.M. 335, 
825 P.2d 1245. 

Cumulative punishment is precluded for shoot- 
ing at a vehicle and homicide. — New Mexico ju- 
risprudence precludes cumulative punishment for the 
offenses of causing great bodily harm to a person by shoot- 
ing at a motor vehicle and the homicide resulting from 
the penetration of the same bullet into the same person. 
State v. Montoya, 2013-NMSC-020, 306 P.3d 426, overrul- 
ing State v. Gonzales, 1992-NMSC-003, 113 N.M. 221, 824 
P.2d 1023, State v. Dominguez, 2005-NMSC-001, 137 N.M. 
1, 106 P.3d 563 and State v. Riley, 2010-NMSC-005, 147 
N.M. 557, 226 P.3d 656. 

Where defendant and defendant's companions were ac- 
costed by a rival gang in front of defendant's family home, 
guns were pulled on both sides and defendant's sibling 
was severely wounded by gunshots in the leg and abdo- 
men; while defendant's group were trying to help defen- 
dant's sibling in the driveway and stop the bleeding from 
the gunshot wounds, the person in the rival gang who had 
been shooting at defendant and defendant's companions 
returned in a Ford Expedition; when defendant saw gun- 
fire coming from the Expedition, defendant ran into the 
house and retrieved an AK-47 rifle and began shooting at 
the Expedition; the driver of Expedition was shot seven 
times and died; the jury convicted defendant of voluntary 
manslaughter and shooting into a motor vehicle result- 
ing in great bodily harm, the Double Jeopardy Clause 
protected defendant from being punished both for the ho- 
micide of the victim and for shooting into a vehicle caus- 
ing great bodily harm to the victim where both convictions 
were premised on the unitary act of shooting the victim. 
State v. Montoya, 2013-NMSC-020, 306 P.3d 426, overrul- 
ing State v. Gonzales, 1992-NMSC-003, 113 N.M. 221, 824 
P.2d 1023, State v. Dominguez, 2005-NMSC-001, 137 N.M. 
1, 106 P.3d 563 and State v. Riley, 2010-NMSC-005, 147 
N.M. 557, 226 P.3d 656. 

Legislature intended to provide multiple pun- 
ishments for the offenses of second degree murder 
and shooting into or from a vehicle. State v. Mireles, 
2004-NMCA-100, 136 N.M. 337, 98 P.3d 727, cert. denied, 
2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

A consideration of second degree murder and shooting 
from a motor vehicle shows that the sections setting forth 
these crimes are designed to combat distinct evils, which 
provides further indicia of legislative intent confirming 
the presumption that the offenses are separately punish- 
able. State v. Mireles, 2004-NMCA-100, 136 N.M. 337, 98 
P.3d 727, cert. denied, 2004-NMCERT-008, 136 N.M. 492, 
100 P.3d 197. 

Conviction of lesser offense only if supported by 
evidence. — No statute which purports to authorize an 
appellate court to sustain a conviction unsupported by the 
evidence may be approved, and accordingly Laws 1937, 
ch. 199, § 1 (not compiled), is invalid to the extent that 
it authorizes a conviction for a lesser included homicide 
offense when no evidence was contained in the record 
to prove the essentials of the elements of the offense of 
which the defendant stands convicted. Smith v. State, 
1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 
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Unsupported conviction unconstitutional. — A 
conviction based on a record lacking any relevant evidence 
as to a crucial element of the offense charged violates due 
process, Smith v. State, 1976-NMSC-085, 89 N.M. 770, 558 
P.2d 39. 

"Torture". — Murder by strangling and suffocation was 
not murder by "torture," which was conclusively made 
first degree murder by Laws 1907, ch. 36, § 1 (40-24-4, 
1953 Comp.). State v. Bentford, 1935-NMSC-051, 39 N.M. 
293, 46 P.2d 658 (decided under prior law). 

Conviction of principal in second degree. — A 
principal in the second degree was guilty of crime the 
same as the principal in the first degree, and might be 
tried and convicted, even though the latter has been ac- 
quitted or convicted of a lesser degree of the offense. State 
v. Martino, 1920-NMSC-069, 27 N.M. 1, 192 P. 507. . 

Double jeopardy. — Defendant's convictions un- 
der two theories of first degree murder did not result 
in contradictory convictions in violation of due process 
and double jeopardy principles because the two crimes 
were ‘not inherently or factually contradictory and the 
jury could have concluded that defendant was guilty un- 
der both alternatives, given the evidence. State v. Reyes, 
2002-NMSC-024, 132 N.M. 576, 52 P.3d 948. 

Guilty verdicts for two alternative theories of first de- 
gree murder should be regarded, for sentencing purposes, 
as a general verdict of first degree murder based on the 
two theories, thereby avoiding multiple punishments. 
State v. Reyes, 2002-NMSC-024, 132 N.M. 576, 52 P.3d 
948, 

Convictions of defendant for both second degree mur- 
der and intentional child abuse resulting in death vio- 
lated his right not to be placed in double jeopardy. State v. 
Mann, 2000-NMCA-088, 129 N.M. 600, 11 P.3d 564, affd, 
2002-NMSC-001, 131 N.M. 459, 39 P.3d 124. 

Defendant's conviction for both shooting into an occu- 
pied motor vehicle under Section 30-3-8 NMSA 1978 and 
first degree murder under this section was not double jeop- 
ardy because the legislature intended to have separate 
punishments for similar conduct that can result in a vio- 
lation of both statutes. State v, Gonzales, 1992-NMSC-003, 
113 N.M. 221, 824 P.2d 1023. 

There was no double jeopardy violation for convictions 
for second degree murder and shooting at or from a motor 
vehicle because the testimony at trial permitted the infer- 
ence that each conviction was based on distinct conduct 
and because the two statutes evince legislative intent 
to impose separate punishments for each crime. State v. 
Mireles, 2004-NMCA-100, 136 N.M. 337, 98 P.3d 727, cert. 
denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Conviction for shooting at a motor vehicle under Sec- 
tion 30-3-8B NMSA 1978 did not preclude the state 
from seeking a further conviction for first or second 
degree murder under this section. State v. Garcia, 
2005-NMCA-042, 137 N.M. 315, 110 P.3d 581, cert. denied, 
2005-NMCERT-004, 137 N.M. 454, 112 P.3d 1111. 

Homicide charge not merged. — The homicide re- 
sulting from the great bodily harm was sufficient evidence 
for the jury to find aggravated sodomy and first degree 
kidnapping, and there was no merger with the charge of 
murder of which defendant was acquitted. State v. Melton, 
1977-NMSC-014, 90 N.M. 188, 561 P.2d 461. 

Aggravated burglary and first degree murder not 
unitary. — First degree murder and aggravated burglary 
were not unitary acts, and imposition of sentences for both 
offenses did not violate double jeopardy. State v. Livernois, 
1997-NMSC-019, 123 N.M. 128, 934 P.2d 1057. 

Merger of lesser offense found. — Where a defen- 
dant was charged with numerous counts of child abuse 
resulting in death or great bodily injury and with mur- 
der, but the state did not charge or offer proof that the 
acts of child abuse arose as separate and distinct episodes, 
the rule of merger precluded the defendant's conviction 
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and sentence for’a crime that'is a lesser included offense 
of a greater charge upon which defendant has also been 
convicted; Although the state properly may charge in the 
alternative, where the defendant. was convicted’ of one 
or more offenses which were merged into the greater of- 
fense, he could be’punished for only one. State v. Pierce, 
1990-NMSC-049, 110 N/M. 76, 792 P.2d 408 (events oc- 
curred prior to 1989 amendment to Section 30-6-1 NMSA 
1978). 

Bail. — To be admitted to bail»on habeas corpus peti- 
tion, if proof of capital crime is:plain and presumption 
great, court would not weigh it-against other, apparently 
contradictory, facts and circumstances. Ex: parte Wright, 
1929-NMSC-098, 84 N.M. 422, 283 P, 53. 

Prosecutor's comments on defendant's story ap- 
propriate. — Prosecutor's comments on the veracity of 
defendant's story did not deprive defendant of a fair trial. 
If after a case is presented, the evidence is essentially re- 
duced to which of two conflicting stories is true, a’ party 
may reasonably infer, and thus argue, that the other side 
is lying. State v. Aguilar, 1994-NMSC-046, 117 N.M. 501, 
873 P.2d 247, cert: denied, 513 U.S, 859, 1158S, Ct. 168, 130 
L. Ed. 2d 105, and cert, denied, 518 U.S, 865, 115 8. Ct. 
182, 180 L. Hd. 2d 116 (1994). + 


II, DELIBERATION AND PREMEDITATION., . 


Substantial evidence of deliberate intention. — 
A deliberate intention refers to the state of mind of the 
defendant, is rarely subject to proof by direct evidence, 
and often must be inferred from all the facts and circum- 
stances of the killing. State v, Astorga, 2015-NMSC-007. 

Where law enforcement officer was murdered during 
a traffic stop, evidence established that defendant had a 
motive to kill the officer, wanting to avoid arrest because 
defendant knew’ that he was wanted on an outstanding 
warrant, that defendant initially complied with the of- 
ficer when the officer pulled defendant's vehicle over, 
that defendant then retrieved his gun while he waited 
for the officer to approach the vehicle, and when the of- 
ficer neared the window, defendant fired the gun twice’ at 
the officer from point-blank range, that defendant, after 
the killing, made incriminating statements about having 
"blasted that cop", there was substantial evidence of de- 
fendant's deliberate intention to take away the life of the 
law enforcement officer, State v Astorga, 2015-NMSC-007, 

Where the evidence at trial established that defendant 
threatened the victim during a confrontation the day 
prior to the murder and cell phone records revealed that 
defendant sought out the victim the same morning of the 
murder, that the victim suffered approximately ninety 
stab wounds during the attack, indicating that the attack 
upon victim spanned a prolonged period of time, and that 
defendant disposed of the murder weapon and clothes he 
wore during the attack, there was sufficient evidence of 
defendant's deliberate intent to murder the victim. State 
v. Smith, 2016-NMSC-007. ~ 

Sufficient evidence of first-degree deliberate 
murder. — There was sufficient evidence to allow a trier 
of fact to reasonably infer that the defendant killed the 
victim with the deliberate intention to take away her life, 
where the physical evidence containing a full DNA pro- 
file matching defendant was found on the victim's body 
in semen on her thigh and under the fingernails of her 
right hand, and also on the paver stone presumed to be 
the murder weapon, and where evidence of deliberation 
was established by evidence of a prolonged struggle and 
a large number of wounds to the victim. State v. Thomas, 
2016-NMSC-024, 

Sufficient evidence of first-degree willful and de- 
liberate murder. — Where defendant was charged with 
first-degree murder (willful and deliberate), related to the 
killing of his estranged wife, there was sufficient evidence 
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to. support defendant's first-degree murder conviction 
where, at trial, the state presented testimony establishing 
that strangulation was a likely cause of death that defen- 
dant's training as a police officer familiarized him with 
chokeholds, that defendant and the victim had an abusive 
relationship where the victim repeatedly informed friends 
and family of her fear of defendant and concern that he 
would hurt her or kill her, and that defendant and the 
victim were involved in a contentious divorce with much 
dispute about the custody of their children. State v, Far- 
rington, 2020-NMSC-022, 

Sufficient evidence of deliberate murder. .aaiW/hish 
defendant was playing with a folding pocket knife at a 
party; a fight broke out between defendant and the vic- 
tim; the victim ran away bleeding heavily and later died 
at a hospital; defendant made the statement that "I think 
I stabbed that fool seven or eight times. I-stabbed that 


fool"; defendant and defendant's friends acted "fine, like 


nothing, like high-fiving each other"; defendant stabbed 
the victim thirteen times in the left side of the chest; and 
the wounds were consistent with a single-edged knife, 
the evidence was sufficient to support defendant's con- 
viction of willful and deliberate murder. State v. Guerra, 
2012-NMSC-027, 284 P.3d 1076. 

Where an altercation occurred between detendane and 
the victim; the victim was kneeling on the ground as de- 
fendant stood over the victim pointing a rifle at the vic- 
tim's head; the victim» attempted to push the rifle away 
from the victim's head twice and defendant repositioned 
the rifle so the rifle: it pointed directly at the victim's face; 
as defendant pointed the rifle at the victim, the victim was 
pleading with defendant; a witness testified that defen- 
dant fired four close range shots directly at the ‘victim; 
there were five wounds in the victim's body, four of which 
had penetrated the victim's body; and within an hour af- 
ter the shooting, defendant interacted with a witness who 
testified that defendant did not appear to be intoxicated 
and that defendant made a telephone call to tell someone 
that defendant would not be at work for a week because 
defendant was in a "heap of trouble", there was sufficient 
evidence for a jury. to find that defendant acted with de- 
liberate intent. when defendant killed the victim. State v. 
Largo; 2012-NMSC-015, 278 P.3d 532. 

Jury could reasonably find that defendant acted with 
deliberate intent: because the physical evidence: of the 
stabbing of the victim showed that the attack was part 
of a prolonged struggle and that the victim was stabbed 
multiple times as she tried to escape, and because defen- 
dant later made statements that he had hurt, stabbed and 
murdered a woman. State v. Duran, 2006-NMSC- 035, 140 
N.M, 94, 140 P.3d 515. 

Where defendant was embittered by the victim! s rejec- 
tion of defendant and the breakup of the relationship be- 
tween defendant and the victim; defendant tried to hurt 
the victim by making scandalous accusations to the vic- 
tim's ex-wife and the police; defendant made methodical 
plans for a trip from Nevada to New Mexico in pursuit of 
the victim; defendant surreptitiously followed the victim 
to the victim's home town in New Mexico and stalked the 
victim over a period of days; defendant ascertained: that 
the victim was taking an alcohol server ‘class at a local 
motel, inquired about the time and place of the class, and 
ascertained when defendant could get the victim alone 
during’ a class recess; defendant deliberately lay in wait 
for the victim; defendant carried a screwdriver with him 
to the fatal confrontation with the victim; defendant 
stabbed the victim twenty-one times with the screwdriver; 
after the stabbing, defendant immediately and calmly 
walked away and fled the scene of the murder; defendant 
tried to deceive and evade the authorities; and defendant 
attempted to concoct a false alibi, the evidence was suf- 
ficient to support the jury's determination that defendant 
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committed the murder with deliberate intent to kill. State 
v. Flores, 2010-NMSC-002, 147 N.M. 542, 226 P.3d 641. 

Sufficient evidence of willful and deliberate mur- 
der. — In defendant's trial for first-degree murder for the 
killing of a police officer and aggravated fleeing, the state 
presented sufficient evidence for a rational jury to find be- 
yond a reasonable doubt that defendant manifested a de- 
liberate intention to kill the officer, where the evidence es- 
tablished that during a traffic stop, the officer attempted 
to approach the vehicle when the vehicle suddenly ac- 
celerated out of a parking lot, and where defendant later 
brought the vehicle to a stop and waited for the pursuing 
officer to catch up, and when the officer approached the 
vehicle a second time, defendant fired his gun four times 
at the officer. Moreover, testimony from defendant's ac- 
complice established that prior to the shooting, defendant 
moved his pistol from a hidden position into a firing posi- 
tion, that defendant stated that he would kill an officer to 
avoid going back to prison, and that defendant shot the of- 
ficer twice, paused for a moment, and then shot the officer 
two more times, which was probative of deliberation and 
intent to kill. State v. Romero, 2019-NMSC-007. 

Sufficient evidence to prove identity in first- 
degree murder trial. In defendant's trial for first- 
degree murder, where identity was at issue, there was 
sufficient evidence to support defendant's conviction 
where the victim's wife and three children witnessed the 
shooting of victim and testified that defendant was the 
shooter, where a bystander also testified that she wit- 
nessed defendant shoot the victim while he was sitting in 
a vehicle, and where the state presented physical evidence 
including a latent print of defendant's palm on the vehi- 
cle in which the victim was murdered. State v. Ramirez, 
2018-NMSC-003. 

Insufficient evidence of deliberate murder. — 
Where defendant was charged with attempted first degree 
murder after attending a party that ended with one per- 
son dead and the victim seriously injured from multiple 
gunshot wounds; after arriving at the party, defendant 
waited outside the hall while defendant's friend went into 
the hall; defendant was carrying a revolver and the friend 
was carrying a semiautomatic pistol; when a fight erupted 
in the hall, defendant walked to the entrance of the hall; 
defendant's friend shot at the victim several times with 
the pistol; several witnesses, including the victim, testi- 
fied that they did not see defendant during the fight; after 
the shooting started, defendant was seen running with 
the friend away from the fight as other people were firing 
at them; defendant returned home and hid the pistol; de- 
fendant's friend told the police that defendant had admit- 
ted shooting the victim, but at trial denied that defendant 
had admitted shooting the victim; there was no evidence 
that defendant had a motive to kill the victim; defendant 
had a concealed weapon permit; other guests at the party 
were also carrying weapons; and defendant lied to the po- 
lice and told one friend not to talk about what happened, 
the evidence was insufficient to demonstrate that defen- 
dant acted willfully, deliberately and with premeditated 
intent to kill the victim. State v. Slade, 2014-NMCA-088, 
cert. granted, 2014-NMCERT-008. 

‘Where defendant and the victims had been drinking 
and taking drugs earlier in the day; while defendant 
and the victims were aimlessly driving around, drinking 
and taking more drugs, defendant, without any evidence 
of motive, shot’ and killed the driver and when the pas- 
senger, who was sitting in the front seat, screamed and 
turned around to look at defendant, defendant shot and 
wounded the passenger; and although multiple shots were 
fired in quick succession, each victim was shot only once, 
there was insufficient evidence of deliberation to support 
defendant's conviction for attempted first degree murder 
of the passenger. State v. Tafoya, 2012-NMSC-030, 285 
P.3d 604. . 
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Evidence of condition of mind of accused at time 
of crime may be introduced, not only for the purpose of 
proving the inability to deliberate, but also to. prove that 
the conditions were such that defendant did not in fact, 
at the time of the killing, form a deliberate intent to kill. 
State v. Balderama, 2004-NMSC-008, 185 N.M. 329, 88 
P.3d 845. 

Schizophrenia did not limit defendant's capacity 
to form deliberate intent to kill. — Where defendant 
was convicted of first-degree murder and third-degree 
criminal sexual penetration, based on defendant's ad- 
mission that he killed the victim and then had sexual 
intercourse with the victim after she died, and where de- 
fendant argued that schizophrenia limited his capacity 
to form the deliberate intent required to sustain a first- 
degree murder conviction, evidence that defendant took 
conscious steps to walk through his house to retrieve a 
knife, address the victim in a theatrical manner saying 
that he had a "present" for her, and finally manipulate 
her neck before stabbing her was sufficient for a rational 
jury to find beyond a reasonable doubt the essential facts 
required for conviction of first-degree, deliberate intent 
murder. State v. Martinez, 2021-NMSC-012, 

Exclusion of expert testimony held error. — The 
trial court committed reversible error when it sua sponte 
excluded the expert testimony of defendant's sole witness, 
a neuropsychologist, who was prepared to testify regard- 
ing defendant's neurological deficits, which defendant 
contends were relevant to whether he formed the delib- 
erate intent to kill, State v, Balderama, 2004-NMSC-008, 
135 N.M. 329, 88 P.3d 845. 

Period of deliberation. — Murder in the first degree 
is a willful, deliberate and premeditated killing, and al- 
though a deliberate intention means an intention or deci- 
sion arrived at after careful thought and after a weighing 
of the reasons for the commission of the killing, such a 
decision may be reached in a short period of time. State v. 
Lucero, 1975-NMSC-061, 88 N.M.:441, 541 P.2d 430. 

Burden of proof. — The burden is on the state to 
prove that a defendant not only had an opportunity to 
form deliberate intent but did in fact form a deliberate 
intent to kill. State v. Motes, 1994-NMSC-115, 118 N.M. 
727, 885 P.2d 648, 

Transferred intent to kill. — In a homicide case 
where A shot at B, and the bullet struck C and killed him, 
the malice or intent followed the bullet. State:v. Carpio, 
1921-NMSC-063, 27 N.M. 265, 199 P. 1012. 

Charge that murder was done willfully, deliberately 
and premeditatedly and with malice aforethought was 
sustained by proof that it was committed with a,;mind 
imbued with those qualities, though they were directed 
against a person other than the one killed. State v. Carpio, 
1921-NMSC-063, 27 N.M. 265, 199 P. 1012. 

Transferred intent applicable to murder and at- 
tempted murder. — The doctrine of transferred intent 
applies to both murder and attempted murder, State v, 
Gillette, 1985-NMCA-037, 102 N.M, 695, 699 P.2d 626. 

Period of time to abandon intent. — Just as it re- 
quires no period of time to form a deliberate intent. to kill, 
so too, it does not require a certain period of time to aban- 
don a pre-existing depraved mind, Although the initial act 
of defendant shooting indiscriminately at two people at 
two different times could have been found by the jury to 
be a depraved-mind action and one done with a wicked 
and malignant heart, these actions did not wound or kill 
the victim or anyone else. It is the criminal intent at the 
time of the commission of the crime that is determinative. 
State v. Hernandez, 1994-NMSC-045, 117 N.M. 497, 873 
P.2d 248. 

Question of deliberation and premeditation in 
murder case was for jury to determine upon a con- 
sideration of all the surrounding circumstances tend- 
ing to show the relation of the parties to each other and 
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the animus of the accused toward the deceased. State v. 
Smith, 1966-NMSC-128, 76 N.M. 477, 416 P.2d 146. 
Direct or circumstantial evidence. — While delib- 
eration and premeditation are essential elements of mur- 
der in the first degree, these, like other elements, may be 


shown by direct evidence or by circumstances from which, 
their existence may be inferred by the jury. State v. Mon-: 


toya, 1963-NMSC-098, 72N.M. 178, 381:P.2d 963. 

The essential elements of murder in the first degree, in- 
cluding the elements of deliberation and premeditation, 
may be shown not only by direct evidence! but by circum-~- 
stances from which their existence may be inferred. State 
v. Smith, 1966-NMSC-128, 76 N.M. 477, 416 P.2d 146. 

Evidence of wounds inflicted in fight was suffi- 
cient to support a finding of premeditation, intent: to kill 
andmalice. State v, Garcia, 1956-NMSC-058,-61 N.M. 291, 
299 P.2d 467. 

Striking victim with car. — In case where the de- 
fendant struck the deceased with his automobile after an 
argument between the two and after deceased was seen 
to strike defendant's mother, the facts and surrounding 
circumstances warranted a finding by the jury that the 
killing was malicious, deliberate and premeditated. State 
v; Montoya, 1963-NMSC-098, 72 N.M. 178, 381 P.2d 963, 

Forcing car off road. — From evidence that in the 
course of a high speed police chase defendant made a de- 
liberate sharp turn into the police car, forcing it off the 
road while driving ata speed of 110 m.p.h., the jury could 
reasonably have inferred that defendant intended to mur- 
der the police officers. State v. Bell, 1972-NMCA-101, 84 
N.M. 183, 500 P.2d 418 (affirming conviction of assault on 
police officers with intent to commit a violent felony). 

Shooting deceased's fleeing wife. — Where defen- 
dant's shooting of decedent's wife occurred within a sec- 
ond or so after the shooting of decedent and as she sought 
to escape, shooting her under the circumstances had real 
probative value upon the issues of deliberation and intent, 
and constituted evidence of a preconceived plan to kill her 
as well as her husband. State v. Lucero, 1975-NMSC-061, 
88 N.M..441, 541 P.2d 430. 

.Premeditation is a necessary element in proof of 
second degree murder. State v. White, 1956-NMSC-038, 
61 N.M. 109, 295 P.2d 1019. 


II. FELONY MURDER, 


Requirements that a felony must meet before it 
can be a predicate to felony murder. — There must 
be a causal relationship between the felony and the homi- 
cide, the felony must be independent of or collateral 'to the 
homicide, and the felony must be inherently or foreseeably 
dangerous to human life. State v. Groves, 2021-NMSC-008. 

The felonious purpose test. — A’ crime's. objective 
is its felonious purpose, and if that purpose is some- 
thing other than "to injure or kill," the felony may serve 
as a predicate felony to felony murder. State v. Groves, 
2021-NMSC-003. 

Aggravated fleeing a law enforcement officer 
does not violate the collateral felony rule and may 
serve as a predicate felony for felony murder. — The 
felonious purpose of the aggravated fleeing statute is to 
flee from law enforcement'to avoid apprehension, not to 
endanger or harm someone. Aggravated fleeing, there- 
fore, does not violate the collateral felony rule and may 
serve as a predicate felony for felony murder if the defen- 
dant acted with the requisite mens rea. State v, Groves, 
2021-NMSC-003. 

District court erred in concluding that aggra- 
vated fleeing may not serve as a predicate felony 
for felony murder. — Where defendants stole a van 
from an Albuquerque business, and rather than stop- 
ping when they realized that police were in pursuit, they 
fled, and where, during the pursuit through residential 
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neighborhoods, defendants, driving at speeds of up to 78 
mph in a 35 mph zone, ran a stop sign and hit another 
car resulting in the deaths of two people, the district court 
erred in concluding that aggravated fleeing a law enforce-. 
ment officer may not serve as the predicate felony for a 
felony murder charge. Aggravated fleeing a law enforce- 
ment officer may serve as a predicate felony for felony 
murder because it satisfies the causal requirement; the 
collateral felony rule, and the requirement that the fel- 
ony be inherently or foreseeably dangerous to human life. 
State v. Groves, 2021-NMSC-003. 

Sufficient evidence. =- Where the non-conflicting 
testimony of witnesses established that while defendant 
was attending a:party, defendant visited the victim's 
apartment several times to buy marijuana; when the sup- 
ply of marijuana was exhausted, defendant gestured to a, 
screwdriver in defendant's waistband and said that de- 
fendant was going’ to "jack" the victim; defendant went to 
the victim's apartment, started punching the victim and 
held the screwdriver against the victim's neck; when the 
victim reached for'a gun, defendant took a gun away from 
the victim, put the gun to. the.victim's head and pulled 
the trigger; when the gun failed to fire, defendant pulled 
the trigger a second time and shot and killed the victim; 
defendant returned to the party with the gun.in defen- 
dant's hand; and defendant was showing off the gun and 
stated that defendant had taken the gun from the vic- 
tim and "blasted" the victim, the evidence was sufficient. 
to support the finding that defendant committed the 
predicate offense of armed robbery and then intention- 
ally killed the victim during the robbery. State v. Garcia, 
2011-NMSC-008, 149 N.M, 185, 246 P.3d 1057. 

The felony murder statute expresses a clear leg-, 
islative intent that a killing during the commission of a 
felony constitutes unitary conduct in every case and a con- 
viction of both the predicate felony and felony murder vio- 
lates double jeopardy. State v. Frazier, 2007-NMSC-032, 
142 N.M, 120,164 P.3d 1. 

Where there is only one first degree felony con: 
viction which also serves as the predicate felony for a 
felony murder conviction, the legislature did not intend to 
allow a separate conviction for that same felony. State v. 
Frazier, 2007-NMSC-032, 142 N.M. 120,164-P.3d 1... 

It is per se fundamental error for aggravated: bat-. 
tery to be used as an alternative predicate for felony mur- 
der. Campos v. Bravo, 2007-NMSC-021, 141 N.M. 801, 161 
P.3d 846. 

Not all underlying felonies constitute an ag- 
gravating circumstance. In fact, the only underlying 
felonies for felony murder that can serve as.an aggravat- 
ing circumstance for capital sentencing are kidnapping, 
criminal sexual contact of a minor, and criminal sexual 
penetration. State v, Fry, 2006-NMSC-001, 138 N.M. 700, 
126 P.3d 516. 

When state proves elements of folany murder, it 
has proved all of the elements of the capital felony of first: 
degree murder. State v, Fry, 2006-NMSC-001, 188 N.M. 
700, 126 P.3d 516, | 

Eligibility for death penalty. New Mexico requires 
an aggravating circumstance, in addition to the commis- 
sion of felony murder, in order to be eligible for the death 
penalty, State v. Fry, 2006-NMSC-001, 138 N.M, 700, 126 
P.3d 516 (decided under prior law). 

Limitations to felony murder. doctrine. — ‘While 
the wording of this section is broad, New Mexico has cre- 
ated five main limitations to the felony murder doctrine. 
State v. O'Kelly, 2004-NMCA-013,.135 N.M. 40, 84.P.3d 88, 
cert. quashed, 2005-NMCERT-001, 187.N.M. 17, 106 P.3d 
578. 

All of New Mexico's felony murder limitations = rion 
gether to ensure that defendants convicted of felony mur- 
der have a culpable mental state consistent with the leg- 
islature's retributive and punitive goals. State v. O'Kelly, 
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2004-NMCA-013, 135 N.M: 40, 84 P.3d 88, cert: quashed, 
2005-NMCERT-001, 137 N.M. 17, 106 P.3d 578. 

Accomplices. — A defendant cannot be charged 
with felony murder based on the lethal acts of an- 
other person who is not an accomplice. State v. O'Kelly, 
2004-NMCA-013, 135 N.M. 40, 84: P.3d 88, cert. quashed, 
2005-NMCERT-001, 137 N.M. 17, 106 P.3d 578. 

Defendant may not be held liable for depraved mind 
murder when he or his accomplice did not commit the le- 
thal act that killed an innocent bystander. State v. O'Kelly, 
2004-NMCA-013,.135 N:M. 40, 84 P.3d 88, cert. quashed, 
2005-NMCERT-001, 137 N.M. 17, 106 P.3d 578. 

Felony murder statute constitutional. — Constitu- 
tional objection that felony murder statute under which 
petitioner was convicted was so broad and vague as to be 
unconstitutional was rejected. Hines v. Baker, 309 F.Supp 
1017 (D.N.M. 1968); aff'd, 422 F.2d 1002 (10th Cir. 1970), 

Purpose. — In our felony-murder statute the legisla- 
ture has permissibly determined that a killing in the com- 
mission or attempted commission of a felony is deserving 
of more serious punishment than other killings in which 
the killer's mental state might be similar but the cireum- 
stances of the killing are not as grave. State v. Ortega, 
1991-NMSC-084, 112 N.M.554,.817 P.2d 1196. 

Intent to kill for felony murder need not be a "will- 
ful, deliberate and premeditated" intent as contemplated 
by the definition of first degree murder in Subsection A(1) 
of this section, nor need the act be "greatly dangerous to 
the lives of others, indicating a depraved mind regardless 
of human life", as contemplated by the definition in Sub- 
section (A)(3). State v. Ortega, 1991-NMSC-084, 112 N.M. 
554, 817 P.2d1196. » 

An intent to kill in the form of knowledge that the de- 
fendant's acts, "create a strong probability of death or 
great bodily harm" to the victim or another, so that the 
killing would be only second degree murder under Sub- 
section B of this section if no felony were involved, is suf- 
ficient to constitute murder in the first degree when a 
felony is involved - or so the legislature has determined. 
State v. Ortega, 1991-NMSC-084, 112 N.M. 554, 817 P.2d 
1196. 

The "malice" required for murder (both first and second 
degree), as opposed to manslaughter, is.an intent to kill 
or an intent to do an act greatly dangerous, to the lives 
of others or with knowledge that the act.creates a strong 
probability of death or great bodily harm. The same intent 
should be required. to invest with first degree murder sta- 
tus a killing in the commission of or attempt to commit 
a first degree or other inherently dangerous felony. State 
v. Ortega, 1991-NMSC-084, 112 N.M, 554, 817 P.2d 1196. 

In addition to proof that the defendant caused (or aided 
and abetted) the killing, there must be; proof that the 
defendant intended to. kill (or was knowingly heedless 
that death might result from his conduct), An. uninten- 
tional or accidental killing will not suffice, State v. Ortega, 
1991-NMSC-084, 112 N.M. 554, 817 P.2d 1196. 

Felony murder does have a mens rea element, which 
cannot be presumed simply from the commission | or 
attempted, commission of a felony. State v.. Ortega, 
1991-NMSC-084, 112 N.M. 554, 817 P.2d 1196, 

Intent requirement. — The felony-murder intent re- 
quirement is satisfied if there is proof that. the defendant 
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intended to kill, knew that his actions created a strong © 


probability of death or great bodily harm to the victim or 
another person, or acted in a manner greatly dangerous to 
the lives of others. State v. Griffin, 1993-NMSC- 071, 116 
N.M. 689, 866 P.2d 1156, 

Conclusive presumption disapproved. — To. pre- 
sume conclusively that one who commits any felony has 
the requisite mens rea to commit first degree murder is 
a legal fiction which can no longer be supported where 
the felony is of lesser than first degree. State v. Harrison, 
1977-NMSC-038, 90 N.M. 439, 564 P.2d 1321, 
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Murder during commission of first degree felony. 
—In a felony murder case where the collateral felony is a 
first degree felony, the res gestae test shall be used. State 
v. Harrison, 1977-NMSC-038, 90 N.M. 439, 564 P.2d 1321. 

Murder during commission of dangerous lesser 
degree felony. — In a felony murder charge, -involv- 
ing a collateral felony, which is not of the first degree, 
that felony must be inherently dangerous or committed 
under circumstances that are inherently dangerous to 
support a felony murder conviction. State v. Harrison, 
1977-NMSC-038, 90 N.M. 439, 564 P.2d 1821. 

Robbery may raise second degree murder to first: 
— Robbery can be the predicate offense to raise second de- 
gree murder to first degree felony murder, under Subsec- 
tion A(2), where there is a causal relationship between the 
robbery and the murder, the robbery is independent of or 
collateral to the murder, and the nature of the robbery is 
inherently or foreseeably dangerous to human life. State v. 
Duffy, 1998-NMSC-014, 126 N.M. 132, 967 P.2d 807. 

Dangerous lesser degree felony high probability of 
death. — Of the felonies which are not of the first degree, 
only those known. to have a high probability of death may 
be utilized for a conviction of first degree murder. State v, 
Harrison, 1977-NMSC-038, 90 N.M. 439, 564 P.2d 1321. 

Underlying felony need not be dangerous. — It is 
irrelevant that, in the abstract, trafficking a controlled 
substance: by possession: with intent to distribute is not 
necessarily a dangerous crime. The standard applied to 
defendant was, while engaging in that particular felony, 
and as a consequence of the felony, defendant intended to 
kill. State v. Bankert, 1994-NMSC-052, 117 .N.M. 614, 875 
P.2d 370. 

Jury to determine dangerousness. — Both the na- 
ture of the felony and the circumstances of its commission 
may be considered to determine whether it was inherently 
dangerous to human life; this is for the jury to decide, sub- 
ject to review by the appellate courts. State v.. Harrison, 
1977-NMSC-038, 90 N.M. 439, 564 P.2d 1321. 

It was proper for the jury to determine whether the 
crime of criminal. sexual contact was inherently dan- 
gerous, for purposes of felony murder. State.v. Mora, 
1997-NMSC-060, 124 N.M. 346, 950 P.2d 789. 

Sequence not determinative. — If a homicide occurs 
within the res gestae of a felony, the felony murder provi- 
sion of the statute is applicable, and whether the homicide 
occurred before or after the actual commission of the fel- 
ony is not determinative of the applicability of the felony 
murder provision, State v. Flowers, 1971-NMSC-091, 83 
N.M. 113, 489 P.2d 178; Nelson v. Cox, 1960-NMSC-005,.66 
N.M. 397, 349 P.2d 118. 

Intent: not, determinative. — Killing by person en- 
gaged in commission of a felony was first degree murder 
by both the principal and accessory present aiding and 
abetting, whether the killing was intentional or accidental. 
State v. Smelcer, 1924-NMSC-059, 30 N.M. 122, 228 P. 183, 

_ Voluntary intoxication no defense to first degree 
felony murder, — Intoxication is not a defense to second 
degree murder and, therefore, is also not a defense to first 
degree felony murder. State v..Pando, 1996-NMCA-078, 
122 N.M.. 167,921 P.2d 1285. 

Felony murder applicable to attempts, — The fel- 
ony murder provision is clearly applicable once conduct in 
furtherance of the commission of a felony has progressed 
sufficiently to constitute an attempt to commit the felony, 
and an attempt has been accomplished when an overt act, 
in furtherance of and tending to effect the commission of 
the felony, has been performed or undertaken with intent 
to commit the felony, State v, Flowers, 1971-NMSC-091, 83 
N.M, 118, 489 P.2d 178. 

Where the evidence clearly supported: a reasonable in- 
ference that defendant had already formed the intent to 
take the automobile and was in the process of executing 
that intent when the shooting occurred and before the 
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death of decedent, an instruction on the felony murder 
rule was appropriate. State v. Flowers, 1971-NMSC-091, 
83 N.M. 113, 489 P.2d 178, 

Crime of attempted felony murder does not exist 
in New Mexico and the trial court cannot have jurisdic- 
tion over such a charge. Since the trial court lacks jurisdic- 
tion, there is no basis for a claim of double jeopardy, arid 
on remand, the prosecution may file an alternate, proper 
charge: State v. Price, 1986-NMCA-036, 104 N.M. 703, 726 
P.2d 857, cert. quashed, 104 N.M. 702, 726 P.2d 856. 

Precise felony to be named in charge. — Before 
defendant can be convicted of felony murder, he must 
be given notice of the precise felony with which he is be- 
ing charged and the name of the felony underlying the 
charge must be either contained in the information or 
indictment or furnished to the defendant in sufficient 
time to enable him to:prepare his defense. State v. Hicks, 
1976-NMSC-069, 89 N.M..568, 555 P.2d 689. 

Attempt subsumed under offense named. — Con- 
viction of first degree murder under the felony murder 
rule for an attempt to commit a felony when the charge 
under the indictment alleged the completion of the felony 
did not infringe fundamental rights of defendant, since 
the attempt to commit the crime charge is a necessarily 
included offense. State v. Turnbow, 1960-NMSC-081, 67 
N.M. 241, 354 P.2d 533. 

Felony murder requires absence of independent 
intervening force. — In a felony murder, the death must 
be caused by the acts of the defendant or his accomplice 
without an independent intervening force. State v. Adams, 
1979-NMSC-032, 92 N.M. 669, 593 P.2d 1072; State v. Per- 
rin, 1979-NMSC-050, 93 N.M. 73, 596 P.2d 516. 

Criminal sexual penetration as predicate felony. 
— Applying the strict-elements test, first degree criminal 
sexual penetration (CSP) is not a lesser included offense 
of second degree murder and, accordingly, first degree 
CSP could properly serve as a predicate for applying the 
felony-murder doctrine. State v. Campos, 1996-NMSC-043, 
122 N.M. 148, 921 P.2d 1266. 

False imprisonment as predicate felony. — Based 
on evidence that the victim was forced into the back of a 
two-door car at gunpoint and was beaten with a gun as 
he was driven to an isolated location where he was shot, 
and that defendant and her‘accomplices were armed and 
had been drinking throughout the evening, a rational jury 
could find that defendant committed the crime of false im- 
prisonment "under circumstances or in a manner danger- 
ous to human life" as the predicate felony for felony mur- 
der. State v. Smith, 2001-NMSC-004, 130 N.M. 117, 19 P.3d 
254. 

Shooting at or from a motor vehicle may not serve 
as the predicate felony for felony murder. — Under 
the collateral felony rule, the predicate felony must be in- 
dependent of or collateral to the homicide, and the predi- 
cate felony cannot be a lesser-included offense of second- 
degree murder. Shooting at or from a motor vehicle isan 
elevated form of aggravated battery, a lesser-included of- 
fense of second-degree murder, and thus cannot be°used 
as a predicate for felony murder, so where defendant was 
convicted of first-degree felony murder, the underlying 
felony of which was shooting from a motor vehicle, de- 
fendant's felony murder conviction was vacated because 
the crime of shooting at or from a motor vehicle lacks an 
independent felonious purpose from that required under 
second-degree murder. State v., Marquez, 2016-NMSC-025. 

Shooting at or from a motor vehicle cannot serve 
as the underlying felony sustaining a felony mur- 
der conviction, — Where defendant was convicted of 
first-degree felony murder predicated on the underlying 
felony of shooting at or from a motor vehicle, the New 
Mexico supreme court vacated defendant's conviction of 
felony murder because shooting at or from a motor vehicle 
is an elevated form of aggravated battery, and thus cannot 
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be used as a predicate for felony murder. State v. Baroz, 
2017-NMSC-030. 

Shooting at dwelling as predicate felony. — Apply- 
ing the strict-elements test, shooting at a dwelling is not 
a lesser included offense of second degree murder, and the 
offense could serve as a predicate for applying the felony- 
murder doctrine, State v. Varela, 1999-NMSC-045, 128 
N.M. 454, 993 P.2d 1280. 

Convictions for felony murder and shooting at a 
dwelling violated defendant's right to be protected from 
double jeopardy. State v. Varela, 1999-NMSC-045, 128 
N.M. 454, 993 P.2d 1280. 

Insufficient evidence that defendant committed 
the predicate felony of shooting at a dwelling or 
occupied building. — Where defendant was convicted 
of felony murder predicated on the felony of shooting at 
a dwelling or occupied building, the evidence established 
that defendant and his companions targeted the vic- 
tims in the course of a gunfight that took place in front 
of a dwelling, but did not shoot at or target the dwelling. 
Therefore, the evidence is not sufficient to support a con- 
viction of felony murder predicated on the felony of shoot- 
ing at a dwelling. State v. Comitz, 2019-NMSC-011. 

Sentences for kidnapping and felony murder 
not double jeopardy. — Sentences for both kidnap- 
ping and felony murder did not violate double jeopardy 
since the kidnapping was sufficiently separated in time 
and space from the murder to establish two distinct 
crimes. State v. Kersey, 1995-NMSC-054, 120 N.M. 517, 
903 P.2d 828. 

Where the conduct underlying defendant's convictions for 
aggravated kidnapping and first degree felony murder was 
not unitary, the district court did not violate double jeop- 
ardy by convicting and sentencing defendant for both first 
degree felony murder and aggravated kidnapping. State v. 
Foster, 1999-NMSC-007, 126 N.M. 646, 974 P.2d 140. 

Unitary conduct in commission of murder and 
robbery. — Since the defendant's conduct in stabbing 
and robbing a cabdriver was unitary, the elements of 
armed robbery were subsumed by the elements of felony 
murder in the course of an armed robbery and conviction 
and sentencing of the defendant for both felony murder 
and the underlying felony of armed robbery violated 
double jeopardy. State v. Contreras, 1995-NMSC- 056, 120 
N.M. 486, 903 P.2d 228. 

Convictions for ‘felony murder and robbery, because 
they arise out*of unitary conduct, violate the defendant's 
right to be free from double jeopardy. State v. Duffy, 
1998-NMSC-014, 126 N.M. 132, 967 P.2d 807. 

Where armed robbery provided the underlying felony 
for defendant's first degree murder conviction, the ele- 
ments of the former crime were subsumed within the el- 
ements of the murder offense and, therefore, reversal of 
defendant's conviction and sentence for armed robbery 
was required. State.v. Foster, 1999-NMSC-007, 126 N.M. 
646, 974 P.2d 140. 

Conduct not unitary. - 
murder and armed robbery do not violate double jeop- 
ardy principles where the evidence supports an inference 
that there were two distinct uses of force. State v. Reyes, 
2002-NMSC-024, 132 N.M. 576, 52 P.3d 948. - 

Evidence of holdups inadmissible. — Evidence of 
two "holdups” perpetrated by defendant just prior to mur- 
der for which he is charged, and concerning which there 
is no evidence of robbery, was inadmissible, Roper v. Terri- 
tory, 1893-NMSC-026, 7 N.M. 255, 33 P, 1014. 

Not felony murder of cofelon where killing com- 
mitted by resisting victim. — A coperpetrator of a fel- 
ony cannot be charged under this section with the felony 
murder of a cofelon when the killing is committed by the 
intended robbery victim while resisting the commission 
of the offense, Jackson v. State, 1979-NMSC-013, 92 N. M. 
461, 589 P.2d 1052. 
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Defendant was not entitled to a manslaughter in- 
struction where there was no evidence that the vic- 
tim was the source of the provocation. — Where defen- 
dant was convicted of felony murder, the trial court’s refusal 
to instruct the jury on voluntary manslaughter was not im- 
proper where defendant argued at trial that the source of 
the provocation was his accomplice, not the victim, and it is 
settled law that the victim of voluntary manslaughter must 
be the source of the provocation. A third party, such as an 
accomplice, cannot properly support a provocation defense 
under New Mexico law, and thus there was no evidence of 
provocation that could reduce the charge of murder to man- 
slaughter. State v. Sloan, 2019-NMSC-019. 


IV. GREATLY DANGEROUS ACTS. 


Depraved mind murder requires extremely reck- 
less conduct evidencing indifference for the value of hu- 
man life. State v. Ibn Omar-Muhammad, 1985-NMSC-006, 
102 N.M. 274, 694 P.2d 922. 

Indicators of a depraved mind. — The four indica- 
tors of a depraved mind are as follows: (1) more than one 
person was endangered by the defendant's act, (2) the 
defendant's act was intentional and extremely reckless, 
(3) the defendant had subjective knowledge that his act 
was greatly dangerous to the lives of others, and (4) the 
defendant's act encompassed an intensified malice or evil 
intent. State v. Candelaria, 2019-NMSC-004. 

In defendant's trial for depraved mind murder, there was 
sufficient evidence to support the conviction where defen- 
dant fired a gun at a vehicle occupied by four people, strik- 
ing and killing an eight-year-old child sitting in the back- 
seat of the vehicle, and where the evidence presented at 
trial established that defendant admitted firing two shots 
at the vehicle and that defendant knew that there were 
multiple people in the vehicle, and from the evidence pre- 
sented the jury could have reasonably come to the conclu- 
sion that defendant acted intentionally, that shooting at 
a vehicle full of people qualifies as outrageously reckless 
conduct with a depraved kind of wantonness or total indif- 
ference for the value of human life, that defendant's act of 
shooting at the vehicle was greatly dangerous to the life of 
more than one person, and that defendant had subjective 
knowledge of the risk he posed to the lives of those in the 
vehicle, State v. Candelaria, 2019-NMSC-004. 

No such crime as attempted "depraved mind" mur- 
der. — The crime of attempted "depraved mind" murder 
does not exist since in order to convict for such an offense, 
the jury would have to find that the defendant intended to 
perpetrate an unintentional killing, a logical impossibility. 
State v. Johnson, 1985-NMCA-074, 103 N.M. 364, 707 P.2d 
1174, cert. quashed, 103 N.M. 344, 707 P.2d 552. 

Defendant must subjectively know of risks. — The 
depraved mind provision of this section requires proof 
that the defendant had subjective knowledge of the risk 
involved in his actions. State v. [bn Omar-Muhammad, 
1985-NMSC-006, 102 N.M. 274, 694 P.2d 922. 

Subjective knowledge that acts are "greatly dan- 
gerous to the lives of others". — Where defendants 
fired at a truck they presumed was empty, killing the 
victim inside, subjective knowledge that their acts were 
greatly dangerous to the lives of others is present if those 
acts were very risky and, under the circumstances known 
to them, the defendants should have realized this very 
high degree of risk. State v. McCrary, 1984-NMSC-005, 
100 N.M. 671, 675 P.2d 120. 

Intoxication may be considered. — In a prosecution 
for depraved mind murder, evidence of intoxication may 
be considered by the jury when determining the required 
mens rea of "subjective knowledge," and failure to give the 
defendant's instruction on intoxication was reversible er- 
ror. State v. Brown, 1996-NMSC-073, 122 N.M. 724, 931 
P.2d 69. 
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Vehicular homicide by reckless conduct is lesser 
included offense of depraved mind murder by vehicle. State 
v. Ibn Omar-Muhammad, 1985-NMSC-006, 102 N.M. 274, 
694 P.2d 922, modified by State v. Cleve, 1999-NMSC-017, 
127 N.M. 240, 980 P.2d 23. 


VY. SECOND DEGREE MURDER. 


Second degree murder statute is designed to dis- 
courage and punish the unlawful killing of people. State v. 
Mireles, 2004-NMCA-100, 136 N.M. 337, 98 P.3d 727, cert. 
denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

General-intent crime. — As a "knowledge crime," 
second degree murder is a general-intent crime. State v. 
Campos, 1996-NMSC-043, 122 N.M. 148, 921 P.2d 1266. 

Knowledge required of defendant. — Second de- 
gree murder requires that the defendant know that his 
actions create a strong probability of death or great bodily 
harm. State v. Mireles, 2004-NMCA-100, 136 N.M. 337, 98 
P.3d 727, cert. denied, 2004-NMCERT-008, 136 N.M. 492, 
100 P.3d 197. 

The district court erred in modifying the mens rea 
element in the uniform jury instruction for second- 
degree murder. — In defendant's trial for second-degree 
murder, where defendant claimed that he did not know 
that his shotgun was loaded prior to shooting and killing 
his friend, the district court erred in accepting the state's 
modified jury instruction which changed the mens rea ele- 
ment for second-degree murder to "knew or should have 
known" that defendant's acts created a strong probability 
of death or great bodily harm to the victim, because add- 
ing "should have known" to the mens rea element was a 
misstatement of law, and when a jury instruction directs 
the jury to find guilt based upon a misstatement of the 
law, a finding of juror misdirection is unavoidable. The 
second-degree murder statute's plain language and New 
Mexico's uniform jury instructions on second-degree mur- 
der require that the defendant possess knowledge of the 
probable consequences of his or her acts. State v. Suazo, 
2017-NMSC-011. : 

Sufficient evidence supports retrial after reversal 
of second-degree murder conviction. — Where defen- 
dant's conviction for second-degree murder was reversed 
on appeal, there was sufficient evidence to support a re- 
trial where it was undisputed that defendant killed his 
friend with a shotgun and there was sufficient evidence 
to support a reasonable jury's conclusion that, based on 
ambiguous evidence regarding who loaded the gun and 
when it was loaded, and the steps defendant took after the 
crime to conceal evidence, that defendant knew the gun 
was loaded and knew that pulling the trigger would cause 
great bodily harm or death to the victim, and that there 
was not enough evidence to constitute sufficient provoca- 
tion to reduce the crime to manslaughter. State v. Suazo, 
2017-NMSC-011. ’ 

Element of deliberation excluded. — The legisla- 
ture intended to exclude from second degree murder the 
element of deliberation but not to exclude otherwise in- 
tentional killings from that crime; under New Mexico's 
statutory scheme, murder consists of two categories of 
intentional killings: those that are willful, deliberate, and 
premeditated; and those that are committed without such 
deliberation and premeditation but with knowledge that 
the killer's acts create a strong probability of death or 
great bodily harm. State v. Garcia, 1992-NMSC-048, 114 
N.M. 269, 837 P.2d 862. 

Includes intentional murder. — Fact that 1980 
amendments require only the elements of a killing in the 
performance of an act which the defendant knows creates 
the requisite probability does not mean that second de- 
gree murder excludes intentional murders. State v. John- 
son, 1985-NMCA-074, 103 N.M. 364, 707 P.2d 1174, cert. 
quashed, 103 N.M. 344, 707 P.2d 552. 
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Mens rea with respect to actual victim not neces- 
sary. — To be guilty of second degree murder, it is suf- 
ficient that the defendant have the necessary mens rea 
with respect to the individual toward whom the defen- 
dant's lethal act was directed; it is not necessary, however, 
that the defendant have this mens rea with respect to the 
actual victim of that act. State v. Lopez, 1996-NMSC-036, 
122 N.M. 63,920 P.2d 1017. 5, 

Second degree murder, assisted suicide, not same 
offense; — The second degree murder statute (Subsection 
B) is aimed at preventing an individual from actively caus- 
ing the death of someone contemplating suicide, whereas 
the assisting suicide statute (Section 30-2-4 NMSA 1978) 
is aimed at preventing an individual from providing some- 
one contemplating suicide with the means to;commit sui- 
cide, Thus, the two.statutes do not condemn the same of- 
fense, State v. Sexson, 1994-NMCA-004, 117 N.M. 113, 869 
P.2d 301, cert. denied, 117 N.M.215, 870 P.2d 753, 

Suicide pact not exemption from conviction for 
murder. — The existence of a suicide pact does not ex- 
empt someone from a conviction for committing murder. 
However, that general rule may not apply if the means of 
attempted suicide used presents the same risk to both of 
the parties at the same time, such.as when a couple drive 
off a cliff together. Such is not the case when-the victim is 
killed by a rifle, the trigger of which is pulled by the defen- 
dant, State v. Sexson, 1994-NMCA-004, 117 N.M. 118, 869 
P.2d 301, cert. denied, 117 N.M. 215, 870 P.2d 753, 

There was, enough evidence to support a conviction of 
second degree murder because there was sufficient evi- 
dence to show that the defendant actively participated 
in a suicide by holding the gun to the victim's head and 
pulling the trigger. State v, Sexson, 1994-NMCA-004, 117 
N.M. 113, 869 P.2d 301, cert, denied, 117 N.M, 215, 870 
P.2d 753, 

Cause of death. — Evidence that defendant orches- 
trated the beating of the victim, that he used both his fists 
and a baseball bat to hit the victim, that the victim's condi- 
tion worsened shortly thereafter, and that the victim died, 
permitted the jury to make a reasonable inference that 
the acts of the defendant constituted a significant. cause 
of the victim's death and that there was no other indepen- 
dent event that broke the chain of events from the beating 
to the victim's death. State v. Huber, 2006-NMCA-087, 140 
N.M. 147, 140 P.3d 1096, cert. denied, 2006-NMCERT-007, 
140 N.M. 279, 142 P.3d 360. 

Sufficient evidence of second degree murder. — 
Where defendant lived with the victim for approximately 
one and a half months before the. victim disappeared; a 
few weeks later, the victim's decomposed body was dis- 
covered wrapped in a blue air mattress and sheets, and 
covered with a mattress in an alley approximately 500 
feet from defendant's apartment; defendant's parent testi- 
fied that the parent sent a blue air mattress and a set of 
sheets to defendant; grid marks on the air mattress.re- 
sembled the grid marks of a shopping cart; there was a 
shopping cart at the scene; shopping carts were found in 
defendant's apartment; DNA found on a pair of jeans near 
the body provided.a possible link between the body and 
defendant; and the victims' blood was found on the carpet 
in defendant's apartment, the evidence was sufficient to 
permit the jury to find defendant guilty of second degree 
murder. State v. Schwartz; 2014-NMCA-066, cert, denied, 
2014-NMCERT-006, 

Sufficient evidence of second degree murder. — 
In defendant's murder trial, where the evidence showed 
that defendant was in the passenger seat. of a truck that 
drove by the victim's residence, that a witness observed 
the "muzzle flash" from shots fired from the passenger 
side window of the truck in which defendant was the pas- 
senger, that the shots fired resulted in the victim's death, 
and where defendant. admitted at trial that he knew 
that shooting in the direction of a group of people in a 
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residential area presented a danger to human life, there 
was sufficient evidence for a jury tofind beyond a reason- 
able doubt that defendant’killed the victim and knew that 
his acts created a strong probability of death or great 
bodily harm to the victim or any other human being; the 
evidence was sufficient to support a conviction of second- 
degree murder. State v. Baroz, 2017-NMSC-030. 


VI. MANSLAUGHTER, 


Distinction between murder and manslaughter. 
— To reduce the killing from murder to voluntary man- 
slaughter all that is required is sufficient provocation to 
excite in the mind of the defendant such emotions as ei- 
ther anger, rage, sudden resentment or terror as may be 
sufficient to obscure the reason of an ordinary man, and 
to prevent deliberation and premeditation, and to exclude 
malice, and to render the defendant incapable of cool re- 
flection. State v. Harrison, 1970-NMCA-071, 81 N.M, 623, 
471 P.2d 198, cert. denied, 81 N.M. 668, 472 P.2d 382, 

Manslaughter is included in charge of murder. 
State v. Rose, 1968-NMSC-091, 79 N.M. 277, 442 P.2d 589, 
cert. denied, 393 U.S. 1028, 89'S. Ct. 626, 21 L. Ed. 2d 571 
(1969); State v. Lopez, 1942-NMSC-064,'46N.M. 463, 131 
P.2d 273; State v. La Boon, 1960-NMSC- 118, 67 N.M. 466, 
357 P.2d 54. 

Under appropriate. circumstances, ae nee is evi- 
dence that the defendant acted as a result of sufficient 
provocation, a charge of manslaughter could properly be 
said to be included in a charge of murder, and, accordingly, 
it would not be error to submit N.M.U.J.I.:Crim. 2:20 (now 
see UJI 14-220) to the jury; however, it cannot seriously 
be maintained that manslaughter is invariably "necessar- 
ily included" in murder, since different kinds of proof are 
required to establish the distinct offenses. Smith v. State, 
1976-NMSC-085, 89: N.M, 770, 558 P.2d 39. : 

‘One indicted. of murder could. be found guilty of 
manslaughter, provided there was sufficient evidence on 
that issue. United States v. Densmore, 1904- NMSC- 004, 
12. N.M. 99, 75 P: 31. 

Effect of unsupported manslaughter éostviniiell. 
— It is error for the court to submit to the jury an issue 
of whether defendant was guilty of voluntary manslaugh- 
ter when the facts establish either first or second degree 
murder, but could not support a conviction of voluntary 
manslaughter and; accordingly, upon acquittal of mur- 
der and conviction of voluntary manslaughter, a reversal 
and discharge of the accused is required. Smith v, State, 
1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 

Instruction not appropriate. In | ‘prosecution for 
first degree murder, where the uncontradicted evidence 
was that defendant killed her husband with two:and pos- 
sibly three well placed shots into his person, which shots 
were fired at close range while the victim was lying down 
on the couch and while defendant stood over him, imme- 
diately after a discussion about the victim leaving the de- 
fendant, and that the shots came from a pistol purchased 
by appellant earlier the day of the homicide, no. founda- 
tion existed for instruction.on involuntary manslaughter. 
State v. Gardner, 1973-NMSC-034, 85 N.M. 104, 509 P.2d 
871, cert. denied, 414 U.S, 851, 94.8, Ct. 145,38 L. Ed. 2d 
100 (1973). 

Voluntary . manslaughter instruction eetiakel 
where no provocation. — Defendant could not create 
the provocation which would reduce murder to manslaugh- 
ter, and his requested instruction on attempted voluntary 
manslaughter was therefore properly refused, State v.Du- 
rante, 1986-NMCA-024, 104 N.M. 639, 725 P.2d 839. . 

Defendant in first degree murder prosecution was not 
entitled to voluntary manslaughter instruction where 
there was no evidence of provocation on the part of victim. 
State v. Brown, 1998-NMSC-037, 126 .N.M. 338, 969 Pad 
313, 
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Use of too great force as manslaughter. — Defen- 
dant's choice of deadly force when confronted with a pos- 
sible battery of less than deadly force would sustain a 
conviction of voluntary manslaughter, but not for murder. 
State v. McLam, 1970-NMCA-129, 82 N.M. 242, 478 P.2d 
570. 


VII. DEFENSES. 


_ General rule as to insanity. — The rule of law appli- 
cable to the defense of insanity in criminal cases is that, at 
the time of committing the act, the accused, as a result of 
disease of the mind, (a) did not know the nature and qual- 
ity of the act or (b) did not know that it was wrong or (c) 
was incapable of preventing himself from committing it. 
State v. White, 1954-NMSC-050, 58 N.M. 324, 270 P.2d 727. 

The state met its burden of showing that defen- 
dant was sane when he murdered the victim. — 
Where defendant was convicted of first-degree murder 
and third-degree criminal sexual penetration (CSP), 
based on defendant's admission that he killed the victim 
and then had sexual intercourse with the victim after she 
died, and where defendant argued that the state failed to 
present sufficient evidence that he was sane at the time 
the crimes were committed, but where the state presented 
expert testimony that although defendant suffered from 
schizophrenia, he could have prevented himself from com- 
mitting the crimes, the state met its burden by present- 
ing evidence sufficient for a reasonable juror to find that 
defendant could have stopped himself from killing the vic- 
tim, despite defendant's schizophrenia diagnosis. State v. 
Martinez, 2021-NMSC-012. 

Proof of derangement short of insanity. — In a 
murder trial, proof of mental derangement short of in- 
sanity is admissible, as evidence of lack of deliberation or 
premeditated design; this contemplates full responsibility, 
but only for the crime actually committed. State v. Padilla, 
1959-NMSC-100, 66 N.M. 289, 347 P.2d 312. 

Reduction of charge to second degree murder. 
— The court should have instructed the jury that they 
might consider mental defects and mental condition in 
ascertaining whether or not defendant had the power to 
deliberate the acts charged, so as to reduce the charge 
from first degree murder to second degree murder. State v. 
Padilla, 1959-NMSC-100, 66 N.M. 289, 347 P.2d 312. 

No reduction of charge to manslaughter. — While 
a disease or defect of the mind may render an accused in- 
capable of cool deliberation and premeditation and may 
be sufficient to reduce the charge against him from first to 
second degree murder, it does not follow that such mental 
condition may reduce the charge to voluntary manslaugh- 
ter. State v. Chambers, 1972-NMSC-069, 84 N.M. 309, 502 
P.2d 999. 

Use of expert evidence on incapacity. — Nothing 
compels the trier of the facts to disregard the nonex- 
pert testimony and to accept the opinions of defendant's 
medical experts as to his probable state of mind and 
incapacity to control his will at the time of committing 
a criminal act. The jury is not required to accept these 
expert opinions and disregard all other evidence bearing 
on the question of his mental and emotional state, nor is 
the trial court bound to accept these expert opinions and 
dismiss the charges of first and second degree murder. 
State v. Smith, 1969-NMCA-016, 80 N.M. 126, 452 P.2d 
195. P 

Voluntary intoxication is no defense to murder in 
second degree. State v. Gray, 1969-NMCA-102, 80 N.M. 
751, 461 P.2d 233; State v. Williams, 1966-NMSC-145, 76 
N.M. 578, 417 P.2d 62. 

In this state, no specific intent to kill is required for a 
conviction for second degree murder; hence, voluntary in- 
toxication is no defense to such a charge. State v. Tapia, 
1970-NMSC-004, 81 N.M. 274, 466 P.2d 551. 
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Intoxication may reduce depraved mind murder. 
— Evidence of intoxication may be considered to reduce 
first degree depraved mind murder to second degree 
murder, but it may not be used to reduce second degree 
murder to voluntary manslaughter or involuntary man- 
slaughter, or to completely excuse the defendant from 
the consequences of his unlawful act. State v. Brown, 
1996-NMSC-073, 122 N.M. 724, 931 P.2d 69. 

Jury to determine effect of intoxication. — In a 
homicide case the defendant is entitled to have the jury 
determine the degree and effect of his intoxication upon 
his mental capacity and deliberative powers; however, 
the evidence as to intoxication must be substantial and 
must relate to defendant's condition as of the time of the 
commission of the homicide, or be so closely related in 
time that it can reasonably be inferred that the condition 
continued to the time of the commission of the homicide. 
State v. Williams, 1966-NMSC-145, 76 N.M. 578, 417 P.2d 
62. 

Lack of justification not element of homicide. — 
Every killing of a person by another is presumed to be 
unlawful, and only when it can be shown to be excus- 
able or justifiable will it be held otherwise; when the evi- 
dence permits, excuse of justification may be raised as a 
defense and decided by the fact finder, but initially, the 
absence of excuse or justification is not an element of 
homicide to be proven by the prosecution. State v. Noble, 
1977-NMSC-031, 90 N.M. 360, 563 P.2d 1153. 

Defendant to raise reasonable doubt. — De- 
fendant, of course, did not have the burden of proving 
that he killed in self-defense: All he was required to 
do was produce evidence which would raise a reason- 
able doubt in the minds of the jurors. State v. Harrison, 
1970-NMCA-071, 81 N.M. 623, 471 P.2d 193, cert. denied, 
81 N.M. 668, 472 P.2d 382. 

Issue of self-defense for jury. — The line of demar- 
cation between a homicide which amounts to voluntary 
manslaughter and one which amounts to justifiable ho- 
micide in self-defense is not always clearly defined and 
depends upon the facts of each case as it arises. Those 
facts are for the jury, under instructions from the court, 
laying down the principles of law governing the same, as 
was done in this case. State v. Harrison, 1970-NMCA-071, 
81 N.M. 623, 471 P.2d 193, cert. denied, 81 N.M. 668, 472 
P.2d 382. 

Defendant not entitled to self-defense instruc- 
tion. — In defendant's murder trial, where the evidence 
demonstrated that defendant provoked the situation 
when defendant and his father drove to the victim's resi- 
dence and shouted "southside," and where the victim and 
others in the yard of the residence approached the truck 
in which defendant was the passenger, it was not reason- 
able for defendant to have used deadly force, and because 
defendant voluntarily entered into the situation, he can- 
not avail himself of the law of self-defense; the district 
court did not err in rejecting defendant's self-defense in- 
struction. State v. Baroz, 2017-NMSC-030. 

Instruction improper. — Defendant in homicide 
prosecution claiming self-defense was not entitled to 
instruction on justifiable homicide under belief that de- 
ceased was about to have carnal intercourse with defen- 
dant's wife. State v. Greenlee, 1928-NMSC-020, 33 N.M. 
449, 269 P. 331. 

Justifiable killing. — Where defendant was violently 
assaulted by deceased, and then defendant drew his pistol 
and fired two shots at deceased which killed him instantly, 
such killing was not cruel and unusual within statutes de- 
fining murder, since the killing was justifiable. Territory v. 
Fewel, 1888-NMSC-018, 5 N.M. 34, 17 P. 569. 

Defense of chastity. — In murder prosecution, the re- 
fusal of an instruction that the defense of one's person in- 
cluded, in the case of a woman, the protection of her chas- 
tity and that if, under the circumstances, she had reason 
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to. believe that the attack would lead to the sexual abuse 
of her person, she would be justified in using such force as 
was necessary, even to the extent of taking the life of her 
assailant, to protect her honor and chastity and her body 
from sexual abuse, was erroneous where the defense was 
that accused killed decedent to protect: herself from, an: at- 
tempted rape. State v. Martinez, 1924-NMSC-075, 30 N.M. 
178, 230 P. 379. 

Defense of habitation. — Where defense of habite- 
tion was invoked in homicide case, the danger or apparent 
danger was to be considered from standpoint of prisoner 
at time shot was fired, and not according to facts as they 
developed at. trial. State v. Couch, 1946-NMSC-047, 52 
N.M..127, 193 P.2d 405, 

Instruction that injury to dwelling to be felonious so as 
to justify killing must be of a substantial character consti- 
tuted prejudicial error. State v. Couch, 1946-NMSC-047, 
52 N.M. 127, 193 P.2d 405. 

Killing in prevention of crime. — A well-founded be- 
lief that a known felony was about to be committed will 
extenuate a homicide committed in prevention of the sup- 


posed crime, and this upon a principle of necessity; but: 


when the necessity ceases, arid the supposed felon flees, 
and thereby abandons his proposed design; a killing in 
pursuit, however well-grounded the belief may be that he 
intended to.commit a felony, will not extenuate the offense 
of the pursuer. Brown v. Martinez, 1961-NMSC-040, 68 
N.M. 271, 361 P.2d 152. 

Murder while resisting arrest. — Killing of person 
making authorized arrest is murder but where the arrest 
is illegal, the offense is reduced to manslaughter, unless 
the proof shows express malice toward the deceased. If 
the outrage of an attempted illegal arrest has not excited 
the passions, a killing will be murder. Territory v. Lynch, 
1913-NMSC-038, 18 N.M. 15, 1383 P. 405, overruled by 
State v. Chamberlain, 1991-NMSC-094, 112 N.M, 728, 819 
P.2d 673. 

Instruction not proper in absence of awareness 
of arrest. — Where defendant in homicide case was un- 
aware that an attempt to arrest him was to be made, his 
action in killing the iofficer was to be viewed as in any 
other case, and instruction as to-illegality of arrest reduc- 
ing the offense to manslaughter was properly refused: 
State v. Middleton, 1920-NMSC-066, 26 N.M. 358, 192 
P, 483. 

Murder while resisting search. —.Homicide com- 
mitted in resisting deputy sheriff who was searching 
defendant's house without a warrant was first degree 
murder if such resistance constituted a felony,.as when 
the deputy had been engaged in serving any process, rule 
or order of court, or judicial writ, and instruction leaving 
jury to determine degree of murder was erroneous. State v, 
Welch, 1933-NMSC-084, 37 N.M. 549, 25 P.2d 211. 


VIII. INDICTMENT AND INFORMATION, 


Open charge of murder sufficient notice. — A 
charge of murder in violation of statutes pertaining to 
first and second degree murder and voluntary and in- 
voluntary manslaughter is not a charge of mutually ex- 
clusive crimes, nor is it a charge of distinct and separate 
offenses; rather, the charge is an open charge of murder, 
a form of charging approved, under which the jury is 
to be instructed on the degrees of the unlawful killing 
for which there is evidence, and it gave’ defendant no- 
tice that he must defend against a charge of unlawfully 
taking a human life. State v. King, 1977-NMCA-042, 90 
N.M. 377, 563 P.2d 1170, overruled on other grounds by 
State’ v, Reynolds, 1982-NMSC-091, 98 N.M. 527, 650 
P.2d 811. 

Allegation of murderous intent not required. — 
Murder indictment may omit direct charge of purpose 
or intent to kill, as part of overt act alleged as a crime. 
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Territory v. Montoya, 1912-NMSC-015, 1% N.M. 122, 125 
P»622. 

Transferred intent need not be ehhaged2 — Where 
the defendant, indicted on an "open" charge of murder, 
contends that since he was not charged under the spe- 
cific transferred intent subsection that the instruction on 
that theory was improper, the defendant misapprehends 
the nature of this theory. Transferred intent is merely the 
doctrine that allows the elements of malice or intent to 
be demonstrated when an "innocent" nonoriginal victim 
is killed, and therefore, it is not necessary to charge the 
defendant with transferred intent because the indict- 
ment specifically informed the defendant of the crime 
and what he must be prepared to meet. State v. Hamilton, 
1976-NMSC-082, 89 N.M, 746,557 P.2d 1095. . 

Aggravating circumstances not alleged. — Death 


penalty proceedings are not precluded where the indict- 


ment does not allege the existence of aggravating circum- 
stances. Since aggravating circumstances are not elements 
of the crime of murder, an indictment is not deficient for 
failure to allege them. State v. Morton, 1988-NMCA-063, 
107 N.M. 478, 760 P.2d 170 (decided under prior law). 
Charge sufficiently specific. — The charge, "by 


shooting him with a gun," gave defendant sufficient par- 


ticulars of the offense alleged to enable the defendant to 
prepare a defense. State v. Smith, 1966-NMSC-128, 76 
N.M. 477, 416 P.2d 146, 

Adequate charge on cause of victim's death. a 
indictment for first degree murder, in other respects suf- 
ficient, which concluded in the following language, “did 
strike and beat the said Juan Trujillo, giving to him, the 
said Juan Trujillo, in and upon the top of the head of him 
the said Juan Trujillo, one mortal contusion bruise, frac- 
ture and wound, of which said mortal wound, the said 
Juan Trujillo thence continually languished until... 
he there died" charged that deceased died of the mortal 
wound alleged to have been inflicted by defendant. Terri- 
tory, v. Lobato, 1913-NMSC-030, 17 N.M. 666, 134 P, 222, 
aff'd, 242 U.S, 199, 37 S. Ct. 107, 61 L. Ed. 244 (1916). 

District attorney may obtain indictment for first 
degree murder following second degree indictment, 
— Where a defendant is originally indicted for second de- 
gree murder, but later the district attorney reviews the 
case and decides the evidence supports first degree mur- 
der, he may seek and obtain a second indictment, this time 
for first degree murder, State v, Sena, 1983-NMSC- 005, 99 
N.M. 272, 657 P.2d 128. 

May not charge first degree murder in informa- 
tion based on second degree bind-over. — A pros- 
ecutor is not authorized to charge first degree murder 
in an information based on a magistrate's bind-over or- 
der for trial on second degree murder. State v. McCrary, 
1982-NMCA-003, 97 N.M. 306, 639 P.2d 598. 

Indictment charging first degree murder would 
support second degree murder conviction. Ter- 
ritory v. McGinnis, 1900-NMSC-019, 10 N.M. 269, 61 
P. 208, overruled on other grounds by State v. Deltenre, 
1966-NMSC-187, 77 N.M, 497, 424 P.2d 782, cert. denied, 
386 U.S. 976, 87 S. Ct. 1171, 18 L. Ed. 2d 186 (1967). 

Waiver of indictment not constitutionally re- 
quired. — Defendant's rights under the fifth and four- 
teenth amendments to the United States constitution 
were not violated when his murder prosecution was based 
upon an information filed by the district attorney, despite 
the fact that he never waived his right to be tried by in- 
dictment. State v. Vaughn, 1971-NMSC-015, 82 N.M. 310, 
481 P.2d 98, cert. denied, 403 U.S. 933, 91 S. Ct. 2262, 29 
L. Ed, 2d 712 (1971). 

Information charging murder sufficient. — Infor- 
mation charging that defendant did "murder" a named 
person was sufficient apprisal of offense charged. State v. 
Roy, 1936-NMSC-048, 40 N.M. 397, 60 P.2d 646. 
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Information permits submission of felony mur- 
der. — Under an information charging murder in the or- 
dinary form, it was not improper to permit introduction of 
proof that murder was committed in perpetrating a felony. 
State v. Smith, 1947-NMSC-035, 51 N.M..184, 181 P.2d 
800. 

Information peruiits voluntary manslaughter. 
— Although information charged only first degree mur- 
der, submission of voluntary manslaughter was not error. 
State v. Burrus, econ yer 38 N.M. 462, 35 P.2d 
285. 

Appropriate crime charged. — The offense of mur- 
der and the offense of child abuse resulting in the child's 
death are not the same, nor is the same proof required 
for the two offenses, since generally speaking, murder 
requires an intent, whereas child abuse does not require 
an intent, and therefore, the indictment properly charged 
defendant with first degree murder. State wi Gutierrez, 
1975-NMCA-121, 88 N.M. 448, 541 P.2d 628. 


IX. EVIDENCE AND PROOF, 


Evidence sufficient for conviction. — Where de- 
fendant testified that the victim pounded on the door of 


HOMICIDE 


defendant's house, that the victim stated that the victim ~ 


would spray defendant's house with bullets, and that as 
the victim started to drive away, the victim leaned over 
in a way that made defendant believe that the victim was 
reaching for a gun; defendant then shot and killed the 
victim; and there was evidence that the victim had been 
shot in the back, there was sufficient evidence to permit 
the jury to determine that defendant was not acting in 
self-defense or as a result of legally sufficient provocation 
and to support defendant's conviction of second degree 
murder. State v. Herrera, 2014-NMCA-007, cert. denied, 
2018-NMCERT-012. 

‘Sufficient evidence to prove first-degree murder. 
— Where defendant was charged with first-degree mur- 
der, aggravated burglary, unlawful taking of a motor ve- 
hicle, larceny of a firearm, and theft of a credit card, and 
where the state presented evidence that defendant pos- 
sessed a rifle of the same caliber used to kill the victim, 
that he threatened someone with the rifle on the same day 
of the murder and just across the street from the victim's 
home, that DNA was present on a water bottle found in 
the victim's home, that; after the murder, defendant drove 
the victim's truck; that he attempted to sell the victim's 
jewelry, that he carried a pistol matching the description 
of the’ victim's stolen gun, that he recruited accomplices 
to use the victim's stolen credit cards and checks to com- 
mit additional crimes, that he admitted to multiple people 
that he shot a woman‘after he broke into her home, and 
that he instructed his girlfriend where to find more of 
the victim's stolen property, there was sufficient evidence 
that a rational jury could find beyond a reasonable doubt 
that defendant committed the murder, State v. Stallings, 
2020-NMSC-019. 

Aggravating circumstances outweigh inti gating 
circumstances. — Standard of proof in the weighting 
process that the jury must find beyond a reasonable doubt 
that the aggravating circumstances outweigh the mitigat- 
ing circumstances is neither constitutionally nor statuto- 
rily required. State v. Fry, 2006-NMSC- 001, 138 N: M. 700, 
126 P.3d 516. 

Admission of unavailable accomplice's age re- 
corded custodial police interview was not harmless 
error because it provided key evidence directly inculpat- 
ing defendant convicted of felony murder, and remaining 
circumstantial evidence against him, although ‘strong, 
was disputed. State v. Johnson, 2004-NMSC-029, 136 
N.M. 348, 98 P.3d 998. 

Defendant entitled to details. — A defendant in 
a murder case is entitled to know the exact date and 
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the approximate time of day, the exact place where the 
body was found, and a description and identification 
details of the means or weapon used. State v. Mosley, 
1965-NMSC-081, 75 N.M. 348, 404 P.2d 304. 

Admissibility of evidence in discretion of court. 
— The admissibility of evidence is a matter addressed to 
the sound discretion of the trial court. State v. Armstrong, 
1956-NMSC-053, 61 N.M. 258, 298 P.2d 941. 

Corpus delicti rule. — A defendant's extrajudicial 
statements may be used to establish the corpus delicti 
when the prosecution is able to demonstrate the trust- 
worthiness of+the confession and introduce some. in- 
dependent evidence of a criminal act. State v. Wilson, 
2011-NMSC-001, 149 N.M. 273, 248 P.3d 315. 

Proof of corpus delicti. — Where defendant was 
charged with first degree abuse of a child resulting in 
death; the child died without any physical signs of 
trauma; defendant confessed to suffocating the child 
with a blanket; the evidence confirmed the statements 
made by defendant in the confession; the evidence also 
showed that the child was in normal respiratory and car- 
diovascular health:on the day prior to the child's death, 
the child had not been breathing before the child was 
taken to an emergency room even though there was no 
underlying: medical condition that would kill the child, 
defendant made false statements to police and medical 
personnel about the child's medical record suggesting 
that defendant portrayed the child as chronically sick to 
cover up a crime, and the cause of death was consistent 
with a blockage to the mouth and nose, the corpus delicti 
of the crime was established, because the evidence cor- 
roborated the trustworthiness of defendant's confession 
and independently showed that the child died from a 
criminal act. State v. Wilson, 2011-NMSC-001, 149.N.M. 
273, 248 P.3d 3165. 

To prove the corpus delicti in a homicide case, the state 
must show that the person whose death is-alleged is in 
fact dead and that his death was criminally caused. State 
v. Coulter, 1973-NMCA-019, 84 N,M. 647, 506 P.2d 804. 

In homicide cases the corpus delicti is established upon 
proof of the death of the person charged in the informa- 
tion or indictment, and that the death was caused by the 
criminal act or agency of another. State v. Armstrong, 
1956-NMSC-053, 61 N.M. 258; 298 P.2d 941, 

In homicide cases, if it. was shown that person whose 
death was alleged in indictment was in fact dead, and that 
his death was criminally caused, the corpus delicti was 
sufficiently proven; circumstantial evidence would be suf- 
ficient, and eyewitness testimony was unnecessary, State 
v. Chaves, 1921-NMSC-105, 27 N.M. 504, 202 P. 694. 

Proof adequate. — Where it is obvious from the evi- 
dence that deceased died as a result of wounds inflicted 
by someone with some sharp object at the time in ques- 
tion, the corpus delicti has been adequately. proven. State 
v, Casaus, 1963-NMSC-194, 73:.N.M. 152,386 P.2d 246. 

Effect of lack of proof of corpus delicti. — Where 
there was no substantial evidence of corpus delicti.in ho- 
micide case, verdict finding defendant guilty of second de- 
gree murder would be set aside on appeal: State v. Wood- 
man, 1920-NMSC-028, 26 N.M. 55, 188 P, 1101, 

"Substantial evidence" of cause of death. — Where 
the pathologist testified that death"... was the direct re- 
sult of complications from the bullet wounds, the. compli- 
cations being infection... ,'' and that the cause of death 
was gunshot wounds, this is "substantial evidence" as 
that term has been defined in New Mexico decisions. State 
v. Ewing, 1968-NMCA-071, 79 N.M. 489, 444 P.2d:1000. 

Effect of medical treatment of victim on cause of 
death. — Surgical operation undertaken to save.one from 
the probable fatal effect of a wound did not preclude homi- 
cide conviction unless it clearly appeared that maltreat- 
ment, of the wound, and not the wound itself, was the sole 
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cause of the death. Territory v. Yee Dan, 1894-NMSC-004, 
7 N.M, 489, 87 P. 1101. 

Use of circumstantial evidence. — Circumstantial 
evidence is sufficient to establish guilt in a prosecution for 
homicide; those circumstances must point unerringly to 
the defendant and be incompatible with and exclude ev- 
ery reasonable hypothesis other than guilt. State v. Coul- 
ter, 1978-NMCA-019, 84 'N.M. 647, 506 P.2d 804. 

Threats made by accused admissible. — Threats 
made by accused to kill some person not definitely desig- 
nated were admissible with other explanatory matter on 
issue of corpus delicti especially when made shortly before 
commission of crime. State v. Martinez, 1919-NMSC-022, 
25 N.M. 328, 182 P. 868. 

Evidence of motive. — Evidence of facts which could 
not operate on mind of defendant were inadmissible to 
show motive. State v. Allen, 1920-NMSC-015, 25 N.M. 682, 
187 P. 559. 

Deceased's reputation and disposition. — Trial 
court in second degree murder prosecution properly ex- 
cluded proffered testimony which defense wanted to use 
to corroborate the testimony of other witnesses which 
showed the deceased's reputation and. disposition for 
fighting, his violent temper and his conduct as a bully. 
State v, Snow, 1972-NMCA-138, 84 N.M. 399, 503 P.2d 
1177, cert. denied, 84 N.M, 890, 508 P.2d 1168. 

Escape evidence admitted to show depraved 
mind. — District court did not abuse its discretion in 
determining that evidence of defendant's: unauthorized 
departure from a Colorado juvenile detention facility was 
admissible at his trial for murder, where the court prop- 
erly could have concluded that’ defendant's reasons: for 
eluding the police were circumstantial evidence relevant 
to the jury's determination of whether his acts indicated 
a depraved mind regardless of human life and whether 
he had a subjective knowledge of the risk involved in his 
actions. State v. Omar-Muhammad, 1987-NMSC-043, 105 
N.M. 788, 737 P.2d 1165. 

Polygraph test results. — Polygraph test results may 
be admitted when qualifications of the polygraph operator 
establish his expertise, there is testimony to establish the 
reliability of the testing procedure employed as approved 
by the authorities in the field and there is evidence to 
show the validity of the tests made on the particular sub- 
ject. However, requirements that polygraph tests be stipu- 
lated to by both parties and that no objection be made at 
trial to their introduction are mechanistic, inconsistent 
with due process and repugnant to the New Mexico rules 
of evidence. State v, Dorsey, 1975-NMSC-040, 88 N.M..184, 
539 P.2d 204 (affirming court of appeals, which had ruled 
polygraph results offered by defendant admissible to show 
intent and provocation); aff'g, 1975-NMCA-022, 87 N.M. 
323, 532 P.2d 912. 

Photographs: of body. — Question of inflammation 
and possible prejudice, created by admission into evi- 
dence of photographs of body of alleged victim ‘in mur- 
der trial, is left to the discretion of the trial judge absent 
a showing of abuse of that discretion. State v. Gardner, 
1973-NMSC-034, 85 N.M. 104, 509 P.2d 871, cert. denied, 
414 US. 851, 94S. Ct. 145, 38 L. Ed. 2d 100 (1973). 

The admission into evidence in a murder trial of photo- 
graphs of the decedent taken during her autopsy is proper 
if they are reasonably relevant to material issues in the 
trial, showing the identity of the victim, and the number 
and location of the wounds inflicted upon her body. State 
v, Ho'o, 1982-NMCA-158, 99 N.M:; 140, 654 P.2d 1040, cert. 
denied, 99 N.M. 148 655 P.2d 160. 

Photographs of the body of the victim were relevant to 
the issues of the case in that they were used by the doc- 
tors to describe the injuries and condition of the body, and 
served to clarify and illustrate the testimony of witnesses 
and to corroborate other evidence. The admission of photo- 
graphs into evidence rests within the sound discretion of 
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the trial court and absent a showing of an abuse the trial 
court's discretion will not be disturbed. State v. Coulter, 
1973-NMCA-019, 84 N.M. 647, 506 P.2d 804. 

Admission of hearsay constitutionally imper- 
missible under circumstances. — Admission of 
extra-judicial statements attributed to children of mur- 
der victim was reversible error where the children were 
not called as witnesses, because defendant was thereby 
denied his constitutional right of confrontation, State v. 
Lunn, 1971-NMCA-048, 82'N.M. 526, 484 P.2d 368. 

Effect of admission of illegal evidence. — In prose- 
cution for first or second degree murder under Laws 1891, 
ch. 80, §§ 4, 5, 1063, 1064, 1897 C.L., repealed by Laws 
1907, ch. 36, § 28, verdict of first degree murder could 
not stand unless it was apparent that no injury resulted 
from admission of illegal evidence. Territory v, Armijo, 
1894-NMSC-003, 7 N.M. 428, 37 P. 1113. 

Transcript of taped confession. — Where the state 
conceded (during closing arguments) that the transcript 
of defendant's taped confession was erroneous, and the 
district court, counsel for the prosecution, and the defense 
counsel urged the jury to rely upon the tapes over the 
transcript as evidence, any misleading statements in the 
transcript were adequately corrected so that defendant's 
due process rights were not violated. State v. Boeglin, 
1987-NMSC-002, 105 N.M. 247, 731 P.2d 943, 

Accomplice testimony sufficient. — Evidence, con- 
sisting primarily of accomplice testimony, was sufficient 
to allow a reasonable jury to find that defendant partici- 
pated in a conspiracy to commit a murder, and actually 
participated in the murder, as well as the attempted mur- 
der of another victim. State v, Sarracino, 1998-NMSC-022, 
125 N.M. 511, 964 P.2d 72. 

Evidence that defendant and the defendant's ac- 
complice threw victim into the well while he was 
alive, then covered and finally resealed the well supports 
an inference that they reached an agreement to kill victim 
in the course of the robbery, and that both intended his 
death, supports the jury's verdict of guilty of first degree 
(felony) murder, State v, Lopez, 2005-NMSC-036, 138 N.M. 
521, 123 P.8d 754. overruled on other grounds by State v. 
Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144, 

Sufficient evidence of first-degree willful, delib- 
erate and premediated murder. — Where defendant 
was charged with first-degree murder, and where at trial, 
defendant's first wife testified that defendant brought her 
to the crime scene to help him locate the shotgun shells 
used in the murder, that she saw the victim's body ly- 
ing face down on the floor of the boxcar where the victim 
lived, that she knew defendant destroyed or concealed the 
clothes and shoes he wore during the murder, and that she 
lied to police about defendant's role in the killing because 
she was afraid of him, and where defendant's second wife 
testified that defendant told her that he shot the victim 
because the victim molested defendant's first wife when 
she was a teenager, and where an expert witness's testi- 
mony, that the victim died of being shot in the head. with a 
shotgun fired at close range, corroborated defendant's ex- 
wives’ testimony, there was sufficient evidence to support 
defendant's conviction for willful, deliberate and premedi- 
tated murder. State v. Gutierrez, 2021-NMSC-008. 

Evidence sufficient for conviction. — Where defen- 
dant admitted that defendant shot toward a house multi- 
ple times with two different weapons while a party wasin 
progress; other witnesses testified that defendant opened, 
fire on the house without any one firing back at defendant; 
and the shots defendant fired at the house killed one. vic- 
tim, there was sufficient evidence to support defendant's 
felony murder conviction. State v. Torrez, 2013-NMSC-034, 

Where, following a fight at a bar between the victim and a 
conspirator, defendant and a conspirator assaulted the vic- 
tim. at a conspirator's residence and tied the victim up; de- 
fendant guarded the victim with a knife; another conspirator 
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gave the victim an overdose of heroin; defendant and con- 
spirators carried the victim to the victim's car and drove the 
car to a church; the victim was still alive; defendant tried 
three times to snap the victim's neck, a conspirator tried to 
suffocate the victim with a plastic bag, and defendant tried 
to strangle the victim with the victim's shoelaces; defendant 
and the conspirators left the church; after consulting with 
other conspirators, defendant and a conspirator returned to 
the church and set the victim and the victim's car on fire; 
and the victim's death was caused by the drug overdose and 
the fire, there was substantial evidence that defendant will- 
fully, deliberately murdered the victim. State v.. Gallegos, 
2011-NMSC-027, 149 N.M. 704, 254 P.8d 655. 

Evidence that on the day deceased was shot, defendant 
visited the deceased's home on three different occasions, 
an argument developing between the two during the sec- 
ond visit and that when defendant returned for the third 


‘time he shot;a witness and the deceased, along with the 


inferences the jury was entitled to draw from the evi- 
dence, was sufficient to sustain conviction of first degree 
murder. State v. Riggsbee, 1973-NMSC-109, 85 N.M. 668, 
515 P.2d 964. 

Where defendant had armed himself with a rock. be- 
fore entering victim's apartment, admitted striking the 
victim with the rock when she caught him in the house, 
and stated that she fell and hit her head against a table, 
the facts and circumstances unerringly established appel- 
lant's guilt of first degree murder beyond any reasonable 
doubt, State v. Jimenez, 1972-NMSC-073, 84 .N.M. 335, 
503 P.2d 315; State v. Sanders, 1994-NMSC-048, 117.N.M. 
452, 872 P.2d 870; State v. Rojo, 1999-NMSC-001, 126 
N.M. 488, 971 P.2d 829; State v. Trujillo, 2002-NMSC-005 
131 N.M. 709, 42 P.3d 814. 

There was sufficient evidence to support a conviction for 
second degree murder where there was testimony that the 
defendant was present at the stabbing scene and argued 
with the victim, the knife belonged to the defendant, a 
witness saw the defendant with the knife, observed him 
open it, and testified that he washed blood off of it and 
instructed the witness to dispose of it, and where nobody 
else was involved in the altercation, the medical examiner 
testified that the fatal stab wound could have been made 
with the defendant's knife, and the defendant was appre- 
hended fleeing from the scene shortly after the stabbing 
occurred. State v, Gurule, 2004-NMCA-008, 134 N.M. 804, 


82 P.3d 975. 


Where defendant was upset and depressed after defen- 
dant's girlfriend ended their six-year relationship; defen- 
dant made futile attempts to reconcile with defendant's 
girlfriend; defendant was obsessive about the relationship; 
defendant's girlfriend began dating the victim; defendant 
moved to California; while defendant was in California, 
defendant made statements to a witness in New Mexico 
that defendant was returning to New Mexico because 
defendant "didn't take care of things" before defendant 
left New Mexico and how defendant would "just get ev- 
erything done"; when defendant returned to New Mexico, 
defendant broke into defendant's girlfriend's apartment 
and left a letter stating that defendant wished to recon- 
cile and making threats regarding the victim; on the day 
of the murder, defendant and the victim began to argue 
about defendant's girlfriend; defendant went into defen- 
dant's apartment and immediately came running out of 
the apartment yelling "I'll kill you" as defendant began to 
shoot at the victim; defendant shot first about thirty-eight 
feet away from the victim and then ran towards the victim 
and fired four or five more shots; and defendant fired two 
shots less than four inches from the victim and then shot 
the victim a final time as the victim was attempting to 
escape from a car, there was substantial evidence to sup- 
port the jury's conclusion that defendant killed the victim 
with deliberate intent. State v. Riley, 2010-NMSC-005, 
147 N.M. 557, 226 P.3d 656. 
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Sufficient evidence of first-degree murder. — 
Where defendant was convicted of two counts of first- 
degree murder, there was sufficient evidence to support 
the conviction where cell phone records showed that de- 
fendant and one of the shooting victims were in contact on 
the night of the murders, that text messages from the vic- 
tim to defendant showed that the victim was upset with 
defendant, which could support an inference of a conflict 
between the two, where cell phone tower records indicated 
that defendant was in the area where the victim was mur- 
dered at the approximate time when the murders were 
believed to have occurred, and where a witness reported 
seeing defendant with a firearm only a few hours after 
the approximate time of the murders. State v. Carrillo, 
2017-NMSC-023. 

Sufficient evidence of first-degree murder and 
attempted first-degree murder. — Where defendant 
was convicted of first-degree murder and attempted first- 
degree murder, and where the state presented evidence at 
trial that defendant spent the day before the murder with 
another man who had a motive to kill the victim, that de- 
fendant secured for himself and the other man a ride to 
the apartment complex where the victim lived, that de- 
fendant and the other man disappeared from sight before 
gunshots were heard, that defendant and the other man 
were seen running back to their vehicle before driving off, 
and that occupants of the vehicle testified that defendant 
smelled like burnt matches, which is similar to the smell 
of gunpowder, there was sufficient evidence to support a 
jury finding that defendant had the deliberate intent to 
kill the victim, that he helped in the planning of the crime, 
and that he actively participated in the actual attempt to 
kill the victim. State v. Torres, 2018-NMSC-0138, 

Limitations to felony murder doctrine. — While 
the wording of this section is broad, New Mexico has cre- 
ated five main limitations to the felony murder doctrine 
to ensure that defendants convicted of felony murder 
have a culpable mental state consistent with the legis- 
lature's retributive and punitive goals. State v. O'Kelly, 
2004-NMCA-018, 185 N.M.:40, 84 P.3d 88, cert. quashed, 
2005-NMCERT-001, 1387 N.M. 17, 106 P.3d 578. 

Accomplices, — A defendant may not be held liable for 
depraved mind murder when he or his accomplice did not 
commit the lethal act that killed an innocent bystander. State 
v, O'Kelly, 2004-NMCA-013, 185 N.M. 40, 84 P.3d 88, cert. 
quashed, 2005-NMCERT-001, 137 N.M. 17, 106 P.3d 578, 

Evidence that defendant and the defendant's accom- 
plice threw victim into the well while he was alive, then 
covered and finally resealed the well supports an infer- 
ence that they reached an agreement to kill victim in the 
course of the robbery, and that both intended his death, 
supports the jury's verdict of guilty of first degree (felony) 
murder, State v. Lopez, 2005-NMSC-036, 138 N.M. 521, 
123 P.3d 754, overruled on other grounds by State v. Fraw- 
ley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144. 


X. JURY INSTRUCTIONS. 


Requisites of instructions. — All that can be re- 
quired of court's instructions is that they properly give 
to the jury the essential facts which must be established 
beyond a reasonable doubt before the defendant can be 
convicted. State v. Anaya, 1969-NMSC-130, 80 N.M. 695, 
460 P.2d 60. 

Failure to define crime. — An instruction on second 
degree murder which did not define the offense was in- 
sufficient. Territory v. Gutierrez, 1905-NMSC-018, 13 N.M. 
138, 79 P. 716. 

Instruction on motive required. — Where all the ev- 
idence is circumstantial and there is no proof of motive, it 
was incumbent on trial judge to present a properly framed 
instruction on motive, instructing the jury that absence of 
evidence thereof should be considered along with all other 
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circumstances in determining guilt or innocence of one ac- 
cused of murder. State v. Vigil, 1975-NMSC-013, 87.N.M. 
845, 5383 P.2d 578, 

Offenses submitted depend on supporting evi- 
dence, — Defendant in murder trial had the right to have 
instructions on lesser included offenses submitted to the 
jury, but this right depended on there being some evidence 
tending to establish the lesser included offenses. State v. 
Anaya, 1969-NMSC-130, 80 N.M. 695, 460 P.2d 60. 

The court was only required to charge as to such degrees 
of murder as evidence tended to sustain. It was the duty 
of the court to charge as to all such degrees, and failure 
to do so was error. Territory v. Romero, 1883-NMSC-006, 
2 N.M. 474. 

An accused is entitled to an instruction on second de- 
gree murder if there is some evidence in the record to sup- 
port it. State v. Stephens; 1979-NMSC-076, 93 N.M. 458, 
601 P.2d 428, overruled in part on other grounds by State 
v. Contreras, 1995-NMSC-056, 120 N:M.486, 903 P.2d 228. 

Evidence to support instruction on intoxication. 
— To authorize an instruction on intoxication the re- 
cord must contain some evidence showing or tending to 
show that defendant consumed an intoxicant and that 
the intoxicant affected his mental state at or near the 
time of the homicide. The instruction does not, however, 
require expert evidence regarding the effect of intoxica- 
tion upon defendant's ability to form a deliberate intent 
to kill, State v. Privett, 1986-NMSC-025, 104 N.M. 79, 
717: P.2d 56, 

Testimony from accomplices that murder defendant 
had consumed alcohol and methamphetamine on the eve- 
ning of the murder, and expert testimony about the effect 
of those substances on the ability to form intent, was suf- 
ficient to warrant an instruction on intoxication. State v. 
Begay, 1998-NMSC-029, 125 N.M. 541, 964 P.2d 102. 

Voluntary intoxication instruction was not ap- 
propriate for second degree murder. — Where defen- 
dant, who had consumed a large quantify of alcohol and 
who was walking along a ditch with friends, encountered 
the victim; the friend began punching and kicking the vic- 
tim; defendant provided the friend with a knife that the 
friend used to fatally stab the victim; and at trial, defen- 
dant requested an instruction on voluntary intoxication; 
and defendant’ was acquitted of conspiring to commit first 
degree murder and convicted of being an accessory to sec- 
ond degree murder, the voluntary intoxication instruction 
was not appropriate in the context of accessory liability 
for second degree murder, because second degree murder 
is a general intent crime, State v. Jim, 2014-NMCA-089, 
cert, denied, 2014-NMCERT-006. 

Where defendant, who had consumed a large muctiity 
of alcohol and who was walking‘along a ditch with friends, 
encountered the victim; the friend began punching and 
kicking the victim; defendant provided the friend with a 
knife that the friend used to fatally stab the victim; and 
at trial, defendant requested an instruction on voluntary 
intoxication; and defendant was acquitted of conspiring 
to commit first degree murder and convicted of being an 
accessory to second degree murder, the voluntary intoxi- 
cation instruction was not appropriate in the context of 
accessory liability for second degree murder, because sec- 
ond degree murder is a general intent crime. State v, Jim, 
2014-NMCA-089, cert. denied, 2014-NMCERT-006, 

Submission of first degree charge required, — As 
there was evidence to the effect that the killing occurred 
while the defendant was in the commission of or an at- 
tempt to commit robbery, there was evidence from which 
the jury could have found that the homicide was com- 
mitted while in the act of perpetrating a felony and the 
submission of the charge of first. degree murder became 
a statutory mandate. State v. Torres, 1971-NMSC-0389, 
82 N.M., 422, 483 P.2d 303, overruled on other grounds by 
State v. Wilson, 1973-NMSC-098, 85 N.M. 652, 514 P.2d 
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603. But see State v. Harrison, 1977- NMSC- 038, a NM. 
439, 564 P.2d 1321. 

Where the defendant was srigdtred'4 in eatnmitting a fel- 
ony at time gun was accidentally discharged; trial court 
did not err in instructing that under the circumstances 
the accidental discharge did not reduce the homicide be- 
low first degree murder: State v. Smith; 1947- ntudbrto 086, 
51 N.M. 184, 181 P.2d 800, 

Under fornwel law, it was not error for court +6 een 
that»there was no evidence to show that the killing of 
the deceased was justifiable, or that there was any cir- 
cumstance to bring it within the definition of any degree 
of murder less than the first where all evidence showed 
that the killing took place during a robbery. Territory v. 
Romero, 1883-NMSC-006, 2. N.M. 474. 

Depraved mind instruction held improper. — 
Where defendant was charged with depraved mind mur- 
der involving a motor vehicle and the'trial court instructed 
the jury that to find defendant guilty of first degree mur- 
der, the jury had to find that defendant drove defendant's 
vehicle erratically and recklessly for a long distance strik- 
ing the victims, the jury instruction misstated the law on 
depraved mind murder, because the instruction did not 
require the jury to find'that defendant's conduct was ex- 
tremely reckless. State v. Dowling, 2011- NMSC-016, 150 
N:M. 110, 257 P.3d 930. 

Defendant has burden to iditedues dvidenes for 
lesser included offense instruction. — The defendant 
has the burden to come forward with evidence establish- 
ing sufficient provocation in order to be entitled to an in- 
struction on voluntary manslaughter as a lesser included 
“offense, State v. Manus, 1979-NMSC-035, 93 N.M. 95, 597 
P.2d 280, overruled on other grounds by Sells v. State, 
1982-NMSO- 125, 98 N.M. 786, 658 P.2d 162. 

Instruction on lesser degree improper. — Where 
state established a case which would have sustained con- 
viction of first degree murder, instruction of the court per- 
mitting conviction of second degree murder was reversible 
error, State v. Reed, 1934-NMSC-085, 39 N.M. 44, 39 P.2d 
1005. 

Where evidence on charge of first degree murder did 
not tend to reduce crime to murder‘in the second degree, 
court was not authorized to instruct on second degree 
murder, State v. Granado, 1913-NMSC-017; 17 NIM 542, 
131 P, 497, 

Where evidence showed either first degree canine eee or 
excusable homicide, it was proper toinstruct the jury that 
in their verdict they must either find defendant guilty of 
first degree murder or not guilty, and court properly re- 
fused to give instructions in the second or third degrees. 
Sandoval v. Territory, 1896-NMSC-020, 8 N.M:.573, 45 
P, 1125 (decided under prior law). 

In murder prosecution, where evidence showed either 
murder in the first degree, or nothing, court properly in- 
structed on first degree murder only. Faulkner v. Territory, 
1892-NMSC-015, 6 N.M..464, 30 P. 905: 

Refusal by the trial court to give an instruction on ndconsl 
degree murder is appropriate when ‘the evidence simply 
did) not support a finding of second degree murder. There 
was no evidence that the killing was anything less than de- 
liberate and intentional, State v. Aguilar, 1994-NMSG-046, 
117 N.M. 501, 873 P.2d 247, cert::denied; 513 U.S. 859, 115 
S. Ct. 168, 130 L. Ed. 2d 105, and cert. denied, 513 U.S. 865, 
115 S. Ct,.182, 130.L. Ed: 2d: 116 (1994), 

Instructions on lesser degree mandatory. — Where 
there was no eyewitness to killing and death resulted 
from gunshot wound, and there was no evidence showing 
the murder was by poison or torture or lying in wait, or 
that it was perpetrated in committing, or attempting to 
commit a felony, failure to instruct jury other than on first 
degree murder was reversible. error. Territory v. Padilla, 
1896-NMSC-013, 8.N.M. 510, 46 P. 346; Aguilar v. Terri- 
tory, 1896-NMSC-012, 8 N.M. 496, 46 P. 342. 
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Adequate felony murder instruction described. 
— A jury instruction which requires the state to prove, 
beyond a reasonable doubt, a causal relationship between 
the felony committed and the death of the victim is ad- 
equate. State v. Perrin, 1979-NMSC-050, 93 N.M. 73, 596 
P.2d 516. 

Failure to instruct on the defining element of 
felony murder is fundamental error. - In a felony 
murder prosecution where the evidence will support a 
conviction for either second-degree murder or voluntary 
manslaughter, it is fundamental error for the felony mur- 
der essential elements jury instruction to omit the defin- 
ing requirement that the accused did not act in the heat 
of passion as a result of the legally adequate provocation 
that would reduce murder to manslaughter, State v. Mon- 
toya, 2013-NMSC-020, 306 P.3d 426, 

Where defendant and defendant's companions were ac- 
costed by a rival gang in front of defendant's family home, 
guns were pulled on both sides and defendant's sibling 
was severely wounded by gunshots in the leg and abdo- 
men; while defendant's group were trying to help defen- 
dant's sibling in the driveway and stop the bleeding, the 
person in the rival gang who had been shooting at de- 
fendant and defendant's companions returned in a Ford 
Expedition; when defendant saw gunfire coming from the 
Expedition, defendant ran into the house and retrieved 
an AK-47 rifle and began shooting at the Expedition; the 
driver of Expedition was shot seven times and died; the 
jury was instructed to consider felony murder based on 
the felony of shooting at the Expedition; the felony mur- 
der essential elements instruction omitted any reference 
to the concept of legally sufficient provocation that dis- 
tinguished heat of passion voluntary manslaughter from 
cold blooded second degree murder; and there was ample 
evidence that the victim's provocative conduct against 
defendant and defendant's family occurred before defen- 
dant shot into the Expedition, the failure to include the 
distinction between second degree murder and voluntary 
manslaughter was fundamental error. State v. Montoya, 
2018-NMSC-020, 306 P.3d 426. : 

Instruction on intent when intent clear. — Failure 
to include the essential element of intent in a jury instruc- 
tion for felony murder did not constitute fundamental error 
since the evidence was such that there could be no dispute 
that the defendant possessed the requisite intent. State v. 
Livernois, 1997-NMSC-019, 123 N.M. 128, 934 P.2d 1057. 

Evidence of premeditation. — Evidence that defen- 
dant had talked on numerous occasions of committing 
violent acts, including murder, and had made such state- 
ments on the night of the murder, was sufficient to estab- 
lish premeditation. State v. Begay, 1998-NMSC-029, 125 
N.M. 541, 964 P.2d 102. 

Waiver of instructions on lesser included of- 
fenses. — Consistent with the constitutional guarantees 
of a fair trial, the defendant in a first degree murder pros- 
ecution may take his chances with the jury by waiving in- 
structions on lesser included offenses, even against the ex- 
press advice of counsel, and cannot be heard to complain 
on appeal if he has gambled and lost. State v. Boeglin, 
1987-NMSC-002, 105 N.M. 247, 731 P.2d 943. 

Missing element cured by separate instruction. — 
Trial court did not commit fundamental error by omitting 
the element of unlawfulness from the elements instruc- 
tion on deliberate-intent first degree murder when the 
jury also received a separate proper instruction on self- 
defense. State v. Cunningham, 2000-NMSC-009, 128 N.M. 
711, 998 P.2d 176. 

First and second degree properly submitted. 
Where there was evidence presented which tended to indi- 
cate that sufficient time elapsed during which the defen- 
dant could have weighed his actions and considered their 
consequences and that the shooting was not in the heat of 
argument, instructions on first and second degree murder 
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were proper. State v. Aragon, 1973-NMCA-102, 85 N.M. 
401, 512 P.2d 974. 

Absent request for instruction, no fundamental 
error. — Where the defendant does not request that an 
instruction be given and, consequently, it is not given, the 
trial court does not commit a fundamental error. State v. 
Stephens, 1979-NMSC-076, 93 N.M. 458, 601 P.2d 428, 
overruled in part on other grounds by State v. Contreras, 
1995-NMSC-056, 120 N.M. 486, 903 P.2d 228. 

Submission of second degree generally required, 
in absence of exceptions, — Except in a case where 
the very means employed in committing a homicide, as 
by torture, poison or lying in wait supply proof of the de- 
liberation, the intensified malice, necessary to raise the 
grade of the offense to first degree as a matter of law, or 
unless it be one committed in the perpetration of, or at- 
tempt to perpetrate, a felony where by legislative fiat the 
circumstances under which the killing occurred render 
conclusive the presence of such deliberation, it is always 
necessary to submit second degree and thus permit the 
jury to say whether it is the one or the other - first or sec- 
ond degree. State v. Ortega, 1966-NMSC-185, 77 N.M. 7, 
419 P.2d 219. 

‘It was necessary to submit second as well as first degree 
murder tojury to permit them to determine degree of mur- 
der except when means employed in perpetrating crime 
supplied proof of deliberation or when homicide was com- 
mitted in perpetrating or attempting another felony. State 
v. Kappel, 1949-NMSC-024, 53 N.M. 181, 204 P.2d 443, 

Second degree instruction on intent. — In a pros- 
ecution for felony murder, giving of an unmodified form 
of UJI 14-210 on second degree murder, which allows 
for a verdict of guilt provided that, among other things, 
the state has proven beyond a reasonable doubt that "[t] 
he defendant intended the killing to occur or knew that 
he was helping to create a strong probability of death or 
great bodily harm" was sufficient without giving a general 
criminal intent instruction, which requires a higher level 
of criminal intent, State v. Nieto, 2000-NMSC-031, 129 
N.M. 688, 12 P.3d 442. 

Second degree instruction with sudden impulse 
theory. — Where confession of accused had been admit- 
ted and in it he stated that he had killed his wife on sud- 
den impulse, it was error to refuse to instruct on second 
degree murder, State v. Wickman, 1935-NMSC-035, 39 
N.M. 198, 43 P.2d 933. 

Second degree instruction with self-defense. 
theory. — Where prosecution attempted to prove first 
degree murder, perpetrated by lying in wait, and defen- 
dant pleaded self-defense, the court properly instructed 
jury on murder in the second degree. State v. Smith, 
1921-NMSC-014, 26 N.M. 482, 194 P. 869. 

Failure to instruct on second degree. — When the 
defendant was convicted of felony murder and related 
crimes, the refusal to give an instruction on second degree 
murder was correct because the state proved a nexus be- 
tween two felonies and the murder that excluded the pos- 
sibility the murder was not committed in the commission 
of a felony. State v. McGruder, 1997-NMSC-023, 123 N.M. 
302, 940 P.2d 150. 

Self-defense instruction refused where defen- 
dant entered store with weapon, prepared to rob. 
— Where the defendant entered a store with a weapon, 
prepared to commit armed robbery if the circumstances 
permitted it, such facts can only reasonably point to the 
commission of a felony in a situation which is, of itself, 
"inherently or foreseeably dangerous to human life," and 
a self-defense instruction is'properly refused. State v. 
Chavez, 1983-NMSC-037, 99 N.M. 609, 661 P.2d 887. 

Instruction on defense of another. — Where de- 
fendant and the occupants of a house exchanged mul- 
tiple gunshots; the shots defendant fired at the house 
killed one victim; defendant was ‘tried for first degree 
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murder with the predicate felony of shooting at a dwell- 
ing; defendant requested a jury instruction on defense 
of another on the grounds that shots from the house 
were fired in the direction of defendant's vehicle where 
two of defendant's friends were waiting; defendant's 
friends testified that they were: not aware of any bul- 
lets reaching the vicinity of the car; defendant testified 
that defendant shot back: at the house because people 
in the house were shooting at defendant; and there was 
no evidence that defendant shot to protect anyone other 
than defendant, the district court did not: err in réfus- 
ing to instruct on defense of another. State v. Torrez, 
2013-NMSC-034. 

Question as to manner of killing. 
presented jury question as to manner in which killing oc- 
curred, instruction on second degree murder was properly 
given although state contended that crime constituted 
first degree murder, State v. Parks, 1919-NMSC-041, 25 
N.M. 395, 183 P. 4338. 

It was not error to submit issue of second degree 
murder, where the accused was convicted of a degree of 
crime properly within the evidence. State v. Armstrong, 
1956-NMSC-053, 61 N.M, 258, 298 P.2d 941. 

Failure to instruct on lesser included offense of 
vehicular homicide. — District court committed revers- 
ible error in refusing to instruct the jury on the lesser in- 
cluded offense of vehicular homicide, where the evidence 
of the defendant's use of marijuana the night before and 
the morning of the killing could have supported a convic- 
tion of vehicular homicide while. under the influence of 
drugs. State v. Omar-Muhammad, 1987-NMSG-043, 105 
N.M. 788, 737. P.2d, 1165. 

Aggravated battery lesser included offense of 
attempted murder. — In a prosecution for attempted 
murder, the trial court properly instructed the jury on ag- 
gravated battery as a lesser included offense at, the state's 
request, because the elements of the lesser.crime were a 
subset of the elements of the charged crime and, further, 
the defendant could not have committed the greater of- 
fense in the manner charged in the indictment without 
also, committing. the lesser offense, State v, Meadors, 
1995-NMSC-073, 121 N.M. 38, 908 P.2d 731, 

Convictions of attempted murder and aggravated 
battery violated double jeopardy. — Where defendant 
was convicted of attempted murder and aggravated battery 
with a deadly weapon; defendant's conduct was unitary; 
the indictment for: attempted. murder required the state 
to prove that defendant attempted to commit murder and 
"began to do an act which constituted a substantial part of 
murder" but failed to commit the offense; the indictment for 
aggravated battery required the state to prove that defen- 
dant touched or applied force to the victims with a deadly 
weapon intending to injure the victims; the state's theoryof 
the case to.support both charges was that,defendant beat, 
stabbed, and, slashed the victims; and the state offered 
the same testimony, to prove both charges, the aggravated 
battery elements were subsumed within the attempted 
murder elements and defendant's convictions. violated 
the prohibition against double jeopardy, State v. Swick, 
2012-NMSC-018, 279 P.3d 747, rev'g 2010-NMCA-098, 148 
N.M. 895, 242 P.3d. 462,.overruling State v. Armendariz, 
2006-NMSC- 036, 140 N.M. 182,.141 P.3d 526. ) 

Failure to instruct on. aggravated battery, — The 
jury found the defendant guilty of attempted first degree 
murder, in that he had. a deliberate, intention to take the 
life of the victim, not that he simply had knowledge that his 
acts created a,strong probability of great bodily harm, The 
jury having thus failed to find the lesser included offense 
of attempted murder in the second degree, the failure to 
instruct on aggravated battery was harmless, State v. Esca- 
milla, 1988-NMSC-066,.107.N.M, 510, 760 P.2d 1276, 

When court has no duty to instruct on voluntary 
manslaughter. — Where neither prosecution nor defense 
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in a murder trial requested an instruction on voluntary 
manslaughter, and both defendant and counsel stated that 
they did not desire such an instruction despite the court's 
explanation that there was sufficient evidence to warrant it, 
there was no duty for the trial court to instruct on voluntary 
manslaughter. State v, Najar, 1980-NMCA-033, 94 N.M. 
198, 608 P.2d 169, cert. denied, 94 N.M. 628, 614 P.2d 545, 

_No instruction on provocation. — Defendant was 
not entitled to instructions specifically relating to his 
theory that a police officer's search of his house was il- 
legal and constituted provocation so as to reduce murder 
to manslaughter, State v. Chamberlain, 1991-NMSC-094, 
112 N.M. 723, 819 P.2d 673. 

Instruction on manslaughter improper. — It 
was error for the court to submit to the jury an issue of 
whether defendant was guilty of voluntary manslaughter 
when the facts established either first or second degree 
murder, but could not: support a conviction of voluntary 
manslaughter and, accordingly, upon acquittal of mur- 
der and conviction of voluntary manslaughter, a reversal 
and discharge of the accused was required. \State v. Lopez, 
1968-NMSC-092, 79. N.M. 282, 442 P.2d 594. 

Where evidence in prosecution for murder made it clear 
that defendant did not kill deceased "upon a sudden quar- 
rel, or in the heat of passion," or "in the commission of an 
unlawful act not amounting to a felony," or "of a lawful 
act which might produce,death in an unlawful manner, or 
without due caution and circumspection," so as to make 
the act "manslaughter," instruction on manslaughter was 
not warranted, Territory v. Archuleta, 1911-NMSC-028, 16 
N.M. 219, 114 P. 285. 


Instruction .. on. voluntary mahnlonughter im- 


proper, — Where defendant, who was walking along a 
ditch with friends, encountered the victim; defendant's 
friend began punching and kicking the victim; defen- 
dant provided the friend with a knife that the friend 
used to fatally stab the victim; defendant was convicted 
of second degree murder; defendant argued that; the 
district court should have instructed the jury on vol- 
untary manslaughter because defendant was provoked 
by the instigation of the fight by defendant's friends, 
defendant perceived the victim to be a member of a ri- 
val gang that was responsible for a stabbing attack on 
defendant's friend that occurred within the preceding 
weeks, and the victim's reaction to the attack provoked 
defendant's response, defendant failed to establish suf- 
ficient provocation to support a voluntary manslaughter 
instruction. State v. Jim, 2014-NMCA-089, cert. denied, 
2014-NMCERT-006. 

Various theories submitted, — Where the evidence 
on provocation sufficient to reduce the killing from mur- 
der to voluntary manslaughter and the evidence of self- 
defense was conflicting, such questions were factual ones 
to be resolved by the jury, and the trial court properly 
submitted the issues of second degree murder, voluntary 
manslaughter and self-defense to the jury. State v. King, 
1977-NMCA-042, 90 N.M. 377, 568 P.2d.1170, overruled 
on other grounds by State v, Reynolds, 1982-NMSC-091, 
98 N,M. 527, 650 P.2d 811. 

Overinclusive instruction intolerably confusing. 
— Defendant convicted of first degree murder for killing 
the victim by striking her with a cinder, block after alleg- 
edly raping her was entitled to reversal of conviction, even 
in absence of objection by defendant at. trial, where evi- 
dence supported judge's instruction on willful, deliberate 
or premeditated killing, but did not support instructions 
on theories of felony murder; murder by act dangerous to 
others, indicating depraved mind; or murder from deliber- 
ate and premeditated design unlawfully and maliciously 
to effect death of any human being (transferred intent), 
Such error was fundamental, since an intolerable amount 
of confusion was introduced into the case,.and defendant 
could have been convicted without proof of all necessary 
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elements. State v..DeSantos, 1976-NMSC-034, 89: N.M. 
458, 553 P.2d 1265. 

Overinclusiveness reversible error. — Where de- 
fendant was indicted only under Subsection A(8) of this 
section (for felony murder), it was reversible error to in- 
clude the willful, deliberate language of Subsection A(1) in 
the jury instructions. State v. Trivitt, 1976-NMSC- 004, 89 
N.M. 162, 548 P.2d 442. 

Confusing instruction on self-defense, criti- 
cal issue in case, required reversal. State v. Garcia; 
1971-NMCA-121, 83 N.M. 51, 487 P.2d 1356. 

Confusing instruction raised on appeal. — Giving 
of a confusing instruction on second degree murder which 
first included, then excluded, premeditation, was jurisdic- 
tional error, and could be first raised on appeal: State v. 
Buhr, 1971-NMCA-017, 82 N.M. 371, 482 P.2d 74. 

Objections to form must be preserved. — Where in- 
structions on second degree murder included the elements 
of the offense, without uncertainty, and were not mislead- 
ing, they contained neither jurisdictional defect nor fun- 
damental error; asserted inadequacy as to their form, not 
called to the attention of the trial court, was not preserved 
for review. State v. Moraga, 1971-NMCA-103, 82 N.M. 750, 
487 P.2d 178. 

Error in instructions harmless. — Although the jury, 
not the judge or the district attorney, was to determine the 
sentence imposed for first degree murder, so that the trial 
court was in error in failing to submit to the jury a form of 
verdict calling for the death sentence, the error was harm- 
less and could not be prejudicial to the accused. State vu, 
Sanchez, 1954-NMSC-010, 58 N.M. 77, 265 P.2d 684. 

Failure to instruct on lesser charges upheld. — 
In the murder trial of a prisoner for killing a guard: in 
which the death penalty was sought but not imposed, 
there was no. fundamental miscarriage of justice because 
of the failure to instruct on second degree murder and 
voluntary manslaughter with respect to the. officer's 
death, even though as an initial matter the evidence 
might have been sufficient to support such instructions, 
where the evidence supporting these lesser included of- 
fense instructions was not "unequivocally strong.” Tru- 
jillo v. Sullivan, 815 F.2d 597.(10th Cir.), cert. denied, 

.484 U.S, 929, 108 S, Ct. 296, 98.L,. Ed. 2d 256 (1987) (de- 
cided under prior law). 

Refusal of cumulative instructions, -— Where the 
trial. court instructed the jury as to the statutory definition 
of murder in the first degree; in another instruction listed 
the essential elements thereof and instructed the jury that 
each of these elements must be proven to the jury's sat- 
isfaction beyond a reasonable doubt; defined each of the 
essential terms, such as willfully, express malice, delibera- 
tion, etc.; and gave an instruction concerning the effect on 
defendant's state of mind from intoxication, it was not error 
in refusing defendant's requested instructions which were 
merely cumulative of the court's instruction. State v. Rush- 
ing, 1973-NMSC-092, 85 N.M. 540, 514 P.2d 297. 

Trial court was not in error when it refused to give de- 
fendant's requested instruction on exculpatory statements 
contained in his confession, since the court adequately in- 
structed on self-defense, and since defendant's own testi- 
mony corresponded to the exculpatory matter contained 
in the confession. State v. Casaus, 1963-NMSC-194, 73 
N.M. 152, 386 P.2d 246. 

Use of jury instructions. — New Mexico U.J.I. Crim. 
2.00 (now see UJI 14-201) does not change the necessary 
elements to be proven for a conviction of first degree mur- 
der, and it was not error to use it in advance of the effec- 


tive date. State v. Noble, 1977- NMSC-031, 90 N.M. aie 


563 P.2d 1153. 

Answering jury's questions. — Since, under 40- 24- 
10, 1953 Comp., the jury had sole responsibility for fix- 
ing the penalty for murder in the first degree, it was not 
error for the trial court to answer the jury's inquiry for 
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information relating to the possibility of parole or pardon 
or a verdict of life imprisonment by quoting applicable 
constitutional and statutory provisions. State v. Nelson, 
1959-NMSC-023, 65 N.M. 403, 338 P.2d 301, cert. denied, 
361 U.S. 877, 80 S. Ct. 142, 4 L. Ed. 2d 115 (1959) (decided 
under prior law). 

Review. — On appeal from conviction for second- degree 
murder, the court must review the evidence as to cause of 
death in the light most favorable to the state. State v. Hw- 
ing, 1968-NMCA-071, 79 N.M. 489, 444 P.2d 1000. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intentin New Mexico," see 5:N.M.L. Rev. 63 (1974). 

For symposium, "The Impact of the Equal Rights 
Amendment on the New Mexico Criminal Code," see 3 
N.M.L. Rev. 106 (1973). 

For comment, "State v. Jackson: A pislisbites to the Felony- 
Murder Rule Dilemma," see 9 N.M.L. Rev. 433 (1979), 

For article, "Constitutionality of the New. Mexico Capi- 
tal Punishment Statute," see 11 N.M:L. Rev. 269 (1981). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N.M.L. Rev. 229 (1982). 

For article, "Sufficiency of Provocation for Voluntary 
Manslaughter in New Mexico: Problems in Theory and 
Practice," see 12 N.M.L: Rev. 747 (1982). 

For article, "The Guilty But Mentally Ill Verdict and 
Plea in New Mexico,'see 13 N.M.L. Rev. 99 (1983). 

For note, "Criminal Law - The Use of Transferred Intent 
in Attempted Murder, a Specific Intent Crime: State v. Gil- 
lette," see 17 N.M.L. Rev. 189 (1987). ' 

For comment, "An Equal Protection Challenge to First 
Degree Depraved Mind Murder Under the New Mexico 
Constitution", see 19 N.M.L. Rev. 511 (1989). 

For article, "Unintentional homicides caused by seks 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicidein ew Mexico," 
20 N.M.L. Rev. 55 (1990). 

For note, "Whether the Elements, of Deliberation and 
Premeditation Adequately Distinguish First Degree Mur- 
der from Second Degree Murder: State v. Garcia," see 24 
N.M.L. Rev. 437 (1994). 

For note, "New Mexico Applies the Strict Elements Test 
to: the Collateral Felony Doctrine - State v. Peiiapaeyl see 
28 N.M.L. Rev. 535 (1998). 

For note, "The Anomaly of a Matertars Not All First 
Degree Murder Mens Rea Standards Are Equal - State v. 
Brown," see 28 N.M.L. Rev. 553 (1998). 

For note and comment, "Death in the Desert: A New 
Look at the Involuntary Intoxication Defense in New 
Mexico,” see 34 N.M.L. Rev. 248 (2002). 

For note and comment, "Adding Charges on Retrial: 
Double Jeopardy, Interstitialism and State v. Lynch," see 
34 N.M.L. Rev, 539 (2004). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am, 
Jur. 2d Homicide, §§ 41 to 53. 

Malice: inference of malice or intent where killing is by 
blow without weapon, 22 A.L.R.2d 854. 

Hunting accident: criminal responsibility for injury or 
death resulting from, 23 A.L.R.2d 1401. 

Threats: causing one, by threats or fright, to leap or fall 
to his death, 25 A.L.R.2d 1186. 

Fright or shock, homicide by, 47 A.L.R.2d 1072. 

Premeditation: presumption of deliberation or premedi- 
tation from the fact of killing, 86 A.L.R.2d 656. 

Criminal liability for excessive or improper punishment 
inflicted on child by. parent, teacher, or one in loco paren- 
tis, 89 A.L.R.2d 396. 

"Lying in wait," what constitutes, 89 A.L.R.2d 1140. 

Medical or surgical attention, failure to provide, 100 
A.L.R.2d 483, . 

Homicide: liability where death immediately results 
from treatment or mistreatment of injury inflicted by de- 
fendant, 100 A.L.R.2d 769. 
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Insulting words as provocation of homicide or as reduc- 
ing the degree thereof, 2. A.L.R.3d 1292. 

Intoxication: modern status of the rules as to voluntary 
intoxication as defense to criminal charge, 8 A.L.R.3d 1236. 

Automobile: homicide by automobile as murder, 21 
A.L.R.3d 116. i 

Mental or emotional condition as diminishing responsi- 
bility for crime, 22 A.L.R.3d 1228. 

Intoxicants: criminal liability for death resulting from 
unlawfully furnishing intoxicating liquor or drugs to an- 
other, 32 A.L.R.3d 589. 

Arrest: private person's authority, in making arrest for 
felony, to shoot or kill alleged felon, 32 A.L.R.3d 1078. 

Killing by’set gun or similar device on v0 Shara own 
property, 47 A.L.R.3d 646, 

Unintentional killing or injury to third person during 
attempted self-defense, 55 A.L.R.3d 620. 

Felony: homicide in commission of felony where the kill- 
ing was the act of one not a participant in the felony, 56 
A.L.R.3d 239. 

Homicide as affected by time elapsing between wound 
and death, 60 A.L.R.3d 1816. 

Withholding food, clothing or shelter, 61 A.L.R.3d 1207. 

Intoxication: when deemed involuntary so as to consti- 
tute a defense to criminal charge, 73 A:L.R.3d 195, 

Torture: what constitutes murder by . torture, 83 
A.L.R.3d 1222. 

Spouse's confession of adultery as affecting degree 
of homicide involved in killing spouse or his or her par- 
amour, 93 A.L.R.3d 925. 

Pocket or clasp knife as deadly or dangerous weapon for 
purposes of statute aggravating offenses such as assault, 
robbery, or homicide, 100 A.L.R.3d 287. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

Judicial abrogation of felony-murder doctrine, 13 
A.L.R.4th 1226. 

Admissibility of expert testimony as to whether accused 
had specific intent necessary for conviction, 16 A.L.R.4th 666. 

Modern status of the rules requiring malice "afore- 
thought," "deliberation" or "premeditation," as elements 
of murder in the first degree, 18 A.L.R.4th 961. 

Admissibility of expert or opinion testimony on battered 
wife or battered woman syndrome, 18 A.L.R.4th 1153: 

Propriety of manslaughter conviction in prosecution for 
murder, absent proof of necessary elements of manslaugh- 
ter, 19 A.L.R.4th 861. 

Validity and construction of statute defining homi- 
cide by conduct manifesting "depraved indifference," 25 
A.L.R.4th 311. 


30-2-2. Repealed. 
Repeals. — Laws 1980, ch. 21, § 2, repealed 30-2-2 


NMSA 1978, as enacted by Laws 1963, ch. 3038, § 2-2, re- 
lating to malice, 
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Homicide: sufficiency of evidence of mother's neglect of 
infant born alive, in minutes or hours immediately follow- 
ing unattended birth, to establish culpable homicide, 40 
A.L.R.4th 724. 

Homicide by causing victim's brain-dead pomnbiktasts 42 
A.L.R.4th 742. 

Corporation's criminal liability for homicide, 45 
A.L.R.4th 1021. 

Homicide: physician's withdrawal of life supports from 
comatose patient, 47 A.L:.R.4th 18. 

Admissibility of expert opinion stating whether a par- 
ticular knife was, or could have been, the hirer used in 
a crime, 83 A.L.R.4th 660. 

Application of felony-murder doctrine aren person 
killed was co-felon, 89 A.L.R.4th 683, 

Validity and construction of "extreme indifference" 
murder statute, 7 A.L.R.5th 758. 

Admissibility, i in homicide prosecution, of eviderios as to 
tests made to ascertain distance from gun to victim when 
gun was fired, 11 A-L.R.5th 497. 

Admissibility of evidence in homicide case that vic- 
tim was threatened by one other than defendant, 11 
A.L.R.5th 831. 

Ineffective assistance of counsel: battered spouse syn- 
drome as defense to homicide or other criminal pepe: 11 
A.L.R.5th 871. 

Transmission or risk of transmission of human im- 
munodeficiency virus (HIV): or acquired immunode- 
ficiency syndrome (AIDS) as basis for prosecution or 
sentencing in criminal or military discipline case, 13 
A.L.R.5th 628. 

Homicide: liability where death immediately results 
from reatment or mistreatment of injury inflicted by de- 
fendant, 50.A.L:R.5th 467. 

Admissibility of threats to defendant made by third 
parties to support claim of self-defense in criminal pros- 
ecution for assault or homicide, 55 A.L.R.5th 449, 

Adequacy of defense counsel's representation of crimi- 
nal client - conduct occurring at time of trial regarding 
issues of diminished capacity, intoxication, and uncon- 
sciousness, 78 A.L.R.5th 197. 

Adequacy of defense counsel's representation of crimi- 
nal client - pretrial conduct or conduct at unspecified time 
regarding issues of diminished capacity, intoxication, and 
unconsciousness, 79 A.L.R.5th 419. 

What constitutes "puts in jeopardy" within enhancéd 
penalty provision of federal bans robbery act, 32 A.L.R. 
Fed. 279. 

'40 C.J.S. Homicide §§ 29 to 68, 


Manslaughter is the unlawful killing of a human being without malice. 
A. Voluntary manslaughter consists of manslaughter committed upon a sudden quarrel or in 


the heat of passion. 


Whoever commits voluntary manslaughter is guilty of a third degree felony reap ERe I in the 


death of a human being. 


B.. Involuntary manslaughter consists of manslaughter committed in the commission of an un- 
lawful act not amounting to felony, or in the commission of a lawful act which might produce death 
in an unlawful manner or without due caution and circumspection. . 

Whoever commits involuntary manslaughter is guilty of a fourth degree felony. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-2-3 


History: 1953 Comp., § 40A-2-3, enacted by Laws 
1963, ch. 303, § 2-3; 1994, ch. 23, § 2. 

Cross references. — For homicide by vehicle, see 66-8- 
101 NMSA 1978. 5 

For instruction on voluntary manslaughter, see UJI 14- 
220. 

The 1994 amendment, effective July 1, 1994, added 
"resulting in the death of a-thuman being" at the end of the 
second paragraph of both Subsections A and B. 

Applicability. — Laws 1994, ch. 23, § 4 provided that the 
provisions of Laws 1994, ch. 23, § 2 apply only to persons 
sentenced for crimes committed on or after July 1, 1994. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
Il. VOLUNTARY MANSLAUGHTER. 
Ill. INVOLUNTARY MANSLAUGHTER. 
A. IN GENERAL. 
B. PROXIMATE CAUSE. 
IV. EVIDENCE. 
y. JURY INSTRUCTIONS. 


I. GENERAL CONSIDERATION, 


Crime and punishment properly separated. — The 
fact that the former manslaughter statute, 40-24-7, 1953 
Comp., merely defined the offense, while 40-24-10, 1953 
Comp., provided the penalty, does not mean that the stat- 
ute was defective or the acts defined not crimes; crime and 
punishment can be separated and distinguished by the 
legislature. State v. McFall, 1960-NMSC-084, 67 N.M. 260, 
354 P.2d 547 (decided under former law). 

Applicability to motor vehicle accidents. — This 
section, the involuntary manslaughter statute, was in 
no sense repealed by adoption of the negligent homicide 
statute (64-22-1, 1953 Comp.), but has been in full force 
and effect at all times; although cases of death result- 
ing from driving while under the influence of intoxicat- 
ing liquor were taken out from under its operation by 
adoption of Section 66-8-102, NMSA 1978, which made 
driving under the influence a felony, because when a 
death resulted it would not be "in the commission of an 
unlawful act not amounting to a felony," upon repeal of 
‘the negligent homicide statute by Laws 1957, ch. 239, 
§ 7, and reinstatement of the offense of driving under 
the influence as a misdemeanor by Laws 1955, ch. 184, 
§ 8, the reapplicability of the involuntary manslaugh- 
ter statute automatically ensued. State v. Deming, 
1959-NMSC-074, 66 N.M. 175, 344 P.2d 481 (decided 
under former law). 

Manslaughter is one of the four kinds of homi- 
cide, and is included within a charge of murder. State 
vu. La Boon, 1960-NMSC-118, 67 N.M. 466, 357 P.2d 54; 
State v. McFall, 1960-NMSC-084, 67 N.M. 260, 354 P.2d 
547. 

Manslaughter included in murder. — Manslaugh- 
ter is included in the charge of murder. State v. Rose, 
1968-NMSC-091, 79 N.M. 277, 442 P.2d 589, cert. denied, 
393 U.S. 1028, 89 S. Ct. 626, 21 L. Ed. 2d 571 (1969). 

Manslaughter not "necessarily included" in mur- 
der. — Under appropriate circumstances, where there is 
evidence that the defendant acted as a result of sufficient 
provocation, a charge of manslaughter could properly be 
said to be included in a charge of murder, and, accord- 
ingly, it would not be error to submit N.M.U.J.I. Crim. 2.20 
(see UJI 14-220 NMRA) to the jury; however, it cannot 
seriously be maintained that manslaughter is invariably 
"necessarily included" in murder, since different kinds of 
proof are required to establish the distinct offenses. Smith 
v, State, 1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 

Open charge of murder adequate. — A charge of 
murder in violation of statutes pertaining to first and 
second degree murder and voluntary and involuntary 
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manslaughter is not a charge of mutually exclusive crimes, 
nor is it a charge of distinct and separate offenses; rather, 
the charge is an open charge of murder, a form of charging 
approved, under which the jury is to be instructed on the 
degrees of the unlawful killing for which there is evidence, 
and it gave defendant notice that he must defend against 
a charge of unlawfully taking a human life. State v. King, 
1977-NMCA-042, 90 N.M. 377, 563 P.2d 1170, overruled 
on other grounds by State v. Reynolds, 1982-NMSC-091, 
98 N.M. 527, 650 P.2d 811. 

Information sufficiently particular. — Information 
charging manslaughter, which enumerated the section de- 
fining the offense and the section fixing the penalty, did not 
contravene N.M. Const., art. II, § 14; although defendant 
was entitled "to demand the nature and cause of the ac- 
cusation,” against him, that remedy was available by way 
of a bill of particulars. State v. Romero, 1961-NMSC-139, 
69 N.M. 187, 365 P.2d 58. 

Information insufficient. — An information was in- 
sufficient which charged that defendants willfully and fe- 
loniously killed named person contrary to statute. State v. 
Gray, 1934-NMSC-018, 38 N.M. 203, 30 P.2d 278. 

Permissible to convict accessory of lesser offense. 
— The fact that the accessory was convicted of involuntary 
manslaughter while the principal was convicted of volun- 
tary manslaughter is a permissible result under the ac- 
cessory statute. State v. Holden, 1973-NMCA-092, 85 N.M. 
397, 512 P.2d 970, cert. denied, 85 N.M. 380, 512 P.2d 953. 

Suspension of convicted attorney. — Plea of guilty 
to crime of involuntary manslaughter, resulting from driv- 
ing under the influence, supported recommendation of 
suspension of defendant attorney from practice of law. In 
re Morris, 1964-NMSC-235, 74 N.M. 679, 397 P.2d 475. 


II]. VOLUNTARY MANSLAUGHTER. 


Meaning of "unlawful". — Subsection A defines vol- 
untary manslaughter as "the unlawful killing of a human 
being without malice upon a sudden quarrel or in the heat 
of passion". From Section 30-2-1 NMSA 1978 it may be 
inferred that "unlawful" means "without lawful justifica- 
tion or excuse," State v. Parish, 1994-NMSC-073, 118 N.M. 
39, 878 P.2d 988. 

Provocation part of voluntary manslaughter. — 
Although the court has not ruled unequivocally either 
that provocation is or is not an "element" of voluntary 
manslaughter, there must be some evidence that the kill- 
ing was committed upon a sudden quarrel or in the heat of 
passion in order for a conviction of voluntary manslaugh- 
ter to stand; in this sense, provocation is a part of volun- 
tary manslaughter. Smith v. State, 1976-NMSC-085, 89 
N.M. 770, 558 P.2d 39. 

Intent. — Although voluntary manslaughter is a 
general intent crime, where attempted second degree 
murder is offered as a greater included offense and suf- 
ficient provocation is at issue in the trial, voluntary man- 
slaughter may be a specific intent crime. State v. Jernigan, 
2006-NMSC-003,139 N.M. 1, 127 P.3d 537. 

Attempt. — Under limited circumstances, where at- 
tempted second degree murder is offered as a greater 
included offense and sufficient provocation is at issue in 
the trial, attempted voluntary manslaughter is a crime in 
New Mexico. State v. Jernigan, 2006-NMSC-003, 139 N.M. 
1, 127 P.3d 537. 

Attempted voluntary manslaughter is a lesser included 
offense of attempted second degree murder where suffi- 
cient provocation is at issue in the trial. State v. Jernigan, 
2006-NMSC-003, 139 N.M. 1, 127 P.3d 537, 

Provocation and disclosure of provocation. — The 
provocation and the disclosure of the events constituting 
the provocation may occur at different times. State v. Mu- 
noz, 1992-NMCA-004, 113 N.M. 489, 827 P.2d 1303, cert. 
denied, 113 N.M. 352, 826 P.2d 573. 
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Nature of sufficient provocation. — To reduce the 
killing from murder to voluntary manslaughter all that is 
required is sufficient provocation to excite in the mind of 
the defendant such emotions as either anger, rage, sudden 
resentment or terror as may be sufficient to obscure the 
reason of an ordinary man, ‘and to prevent deliberation 
and premeditation, and to exclude malice, and to render 
the:defendant incapable of cool reflection. State v. Har 
rison, 1970-NMCA-071, 81 N.M. 623, 471 P.2d 193, cert. 
denied, 81 N.M. 668, 472 P.2d 382. 

Evidence of provocation sufficient to reduce a charge of 
second degree murder to:voluntary manslaughter must be 
such as would affect the ability to reason and cause a tem- 
porary loss of self control in ordinary person of average dis- 
position, State v. Jackson, 1983-NMCA-007, 99 N.M. 478, 
660 P.2d 120, rev'd on other grounds, 1983-NMSC-098, 
100 N.M. 487, 672 P.2d 660. 

Provocation has subjective and objective compo- 
nents, — Provocation is not strictly subjective. Defendant 
must demonstrate that defendant's extreme emotions 
would affect the ability to reason in an ordinary person. 
State v. Taylor, 2000-NMCA-072, 129 N.M. 376, 8 P.3d 863, 
cert. quashed, 181 N.M. 64, 33 P.3d 24. 

The law does not permit one who intentionally insti- 
gates an assault.on another to then rely on the victim's 
reasonable response to that assault as evidence of provo- 
cation sufficient to mitigate the subsequent killing of the 
victim from murder to manslaughter. State v. Gaitan, 
2002-NMSC-007, 131 N.M. 758, 42 P.3d 1207; State v. Mu- 
noz, 1992-NMCA-004, ‘113 N.M. 489, 827 P.2d 1303, cert, 
denied, 113 N.M. 362, 826:P.2d 573. 

Words insufficient provocation, — No mere words, 
however. opprobrious ‘or’ indecent, were deemed suffi- 
cient to arouse ungovernable passion, so as to reduce a 
homicide from murder to manslaughter. State v, Trujillo, 
1921-NMSC-111, 27 N.M, 594, 203 P. 846. See State v, Lu- 
jan, 1980-NMSC-036, 94 N.M, 232, 608 P.2d 1114, but see 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Words alone, however scurrilous or insulting, will not 
furnish adequate provocation to make a homicide volun- 
tary manslaughter. State v. Castro, 1982-NMSC-125, 592 
P.2d 185, cert. denied, 92 N.M. 621, 598 P2d 62 (1979), 
but see Sells v, State, 1982-NMSC-125, 98 N.M. 786, 6538 
P.2d 162, 

Words and push insufficient provocation, — Eyen 
if it was true, as the defendant had told a witness, that his 

stepdaughter had pushed him and threatened that her fa- 
ther would come from California and kill him, this would 
not be adequate to constitute sufficient provocation and to 
require a jury charge on voluntary manslaughter. State v, 
Stills, 1998-NMSC-009, 125 N.M. 66, 957 P.2d 51. 

"Informational words" may constitute adequate 
provocation. — Informational words, as distinguished 
from mere insulting words, may constitute adequate 
provocation. The substance of the informational words 
spoken, the meaning conveyed by those informational 
words and the.ensuing arguments and other actions of 
the parties, when taken together, can amount to provo- 
cation. Sells v, State, 1982-NMSC-125, 98 N.M. 786, 653 
P,2d 162. 

Discipline of child not provocation. — Parent dis- 
ciplining the parent's child, even with a slap to the child's 
face, is insufficient provocation as a matter of law to.re- 
duce the charge of second degree murder to voluntary 
manslaughter, State v, Taylor, 2000-NMCA-072, 129 N.M. 
376, 8 P.3d 863, cert. quashed, 131 N.M. 64, 33 P.8d 284 
(2001). 

Sudden quarrel or passion mandatory. — Evidence 
of a sudden quarrel or heat, of passion, tending to show 
provocation sufficient to negate malice and reduce the de- 
gree of felonious homicide from murder to manslaughter, is 
indispensable to a conviction for voluntary manslaughter. 
Smith v. State, 1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 
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To convict of voluntary manslaughter, the jury must 
have evidence that there was a’sudden quarrel or heat 
of passion at the time of the commission of the ‘crime 
(in order, under the common-law theory, to show. that 
the killing was the result’ of provocation sufficient to 
negate the presumption of malice). Smith v. State, 
1976-NMSC-085, 89 N.M. 770, 558 P.2d'39. See State v. 
Castro, 1979-NMCA- 023, 92 NM. 585, 592 Pad 185, cert. 
denied, 92 N.M.621, 593 P.2d 62: 

It is voluntary manslaughter when the’ killing i is com- 
mitted upon a sudden quarrel or in the heat of passion. 
State v. Harrison, 1970-NMCA-071, 81 N.M. 6238, 471 P.2d 
193, cert, denied, 81 N.M. 668, 472 P.2d 382. 

Sudden anger or heat of passion and provocation 
must concur to make a homicide voluntary manslaugh- 
ter, State v. Castro, 1979-NMCA-0238, 92 N.M. 585, 592 
P.2d 185, cert. denied, 92 N.M. 621, 593 P.2d 62. 

Provocation must concur with sudden anger or heat 
of passion, such that an ordinary person would not have 
cooled off before acting. Sells v, State, 1982-NMSC-125, 98 
N.M. 786, 653 P.2d 162. 

Evidence of passion or quarrel sufficient. — Where 
there was sufficient evidence, even under the circum- 
stances testified to by the appellant herself, from which 
the jury could find that the shooting occurred in the heat 
of passion or as the result of a sudden quarrel, there was 
sufficient evidence to sustain the manslaughter convic- 
tion. State v. Rose, 1968-NMSC-091, 79 N.M. 277, 442 P.2d 
589, cert. denied, 393 U.S. 1028, 89 S. Ct. 626, 21 L. Kd. 2d 
571 (1969). 

Evidence of "sudden quarrel" insufficient. — Evi- 
dence which may support an inference of a smoldering 
desire within the defendant to avenge his former girl 
friend dating another male by doing away with both of 
them would not support an inference of a "sudden quar- 
rel"; nor can such facts be held to give rise to that provoca- 
tion recognized in the law as being adequate and proper 
to negate the presumption of malice. State v. Robinson, 
1980-NMSC-049, 94 N.M. 693, 616 P.2d 406. . 

Passion engendered by fear. — Instruction as to 
voluntary manslaughter was not error where, from de- 
fendant's own testimony, he ‘shot deceased during heat 
of passion engendered by fear or terror. State v. Vargas, 
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‘Transference of passion theory unauthorized. 
— Where there was no evidence that such a condition as 
a sudden quarrel or the heat of passion existed between 
defendant and his baby boy, the only evidence of quar- 
rel or heat of passion being between defendant and his 
wife, there was no evidence tending to establish voluntary 
manslaughter, since the weight of authority is against 
allowing transference of one's passion from the object 
of the passion to a related bystander. State v. Gutierrez, 
1975-NMCA-121, 88 N.M. 448, 541 P.2d 628: 

To reduce murder to voluntary manslaughter, 
victim must be source of provocation. State v. Manus, 
1979-NMSC-035, 93 N.M. 95, 597 P.2d 280, overruled on 
other grounds by Sells v. State, 1982- NMSC- 125, 98 NM. 
786, 653 P.2d 162. 

Defendant initiates the provocation. — If thé ‘de- 
fendant intentionally caused the victim to ao acts which 
the defendant could claim provoked him, he cannot 
kill the victim and ‘claim that he was provoked; in such 
case, the circumstances show that he acted with malice 
aforethought, and the offense is murder. State v. Manus, 
1979-NMSC-035, 93 N.M. 95, 597 P.2d 280, overruled on 
other grounds by Sells v. State, 1982- NMSC- 125, 38 N.M. 
786, 653 P.2d 162. © 

Acts of peace officer insufficient. — iMe of a péaice 
officer exercising his duties ina lawful manner’ can- 
not rise to the level’ of sufficient provocation. ‘State v. 
Martinez, 1982-NMCA-020, 97 N.M. 540, 641 'P.2d 1087, 
cert. denied, 98 N.M. 50, 644 P.2d 1039; ‘Ste ‘U. Manus, 
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1979-NMSC-035, 93 N.M. 95, 597 P.2d 280, overruled on 
other grounds by Sells v. State, 1982-NMSC-125, 98 N.M. 
786, 653 P.2d 162. 

Exercise of legal right insufficient. — The exercise 
of'a legal right, no matter how offensive, is not such provo- 
cation as lowers the grade of homicide from murder to vol- 
untary manslaughter. State v. Manus, 1979-NMSC-035, 
93 N.M. 95, 597 P.2d 280, overruled on other grounds by 
Sells v. State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162; 
State v. Marquez, 1981-NMCA-105, 96 N.M. 746, 634 P.2d 
1298. 

Distinction between manslaughter and self- 
defense. — The line of demarcation between a homicide 
which amounts to voluntary manslaughter and one which 
amounts to justifiable homicide in self-defense is not al- 
ways clearly defined and depends upon the facts of each 
case as it arises; those facts are for the jury, under instruc- 
tions from the court. State v. Harrison, 1970-NMCA-071, 
81 N.M. 628, 471 P.2d 193, cert. denied, 81 N.M. 668, 472 
P.2d 382. 

Sufficient evidence of voluntary manslaughter. — 
In defendant's trial for voluntary manslaughter, where the 
evidence established that the victim's actions in repeatedly 
charging at defendant aroused sufficient fear in defendant, 
which would affect his ability to reason and cause a tempo- 
rary loss of self control, but that a reasonable person in the 
same circumstances would not have used a knife to stab 
the victim when the victim did not have a weapon, the evi- 
dence was sufficient for a jury to find sufficient provocation 
and that defendant's actions were not taken in self-defense. 
State v. Fox, 2017-NMCA-029, cert. granted. 

Self-defense and provocation. — Self- dlefonie and 
provocation supporting a conviction for voluntary man- 
slaughter are not mutually incompatible. State v. Melen- 
dez, 1982-NMSC-039, 97 N.M. 738, 643 P.2d 607. 

Conviction for manslaughter on failure of self- 
defense plea. — When facts are present which give rise 
to-a plea of self-defense, it is not unreasonable that if the 
plea fails, the accused should be found guilty of volun- 
tary manslaughter. State v. Harrison, 1970-NMCA-071, 
81 N.M. 623, 471 P.2d 193, cert. denied, 81 N.M. 668, 472 
P.2d 382; State v. Lopez, 1968-NMSC-092, 79 N.M. 282, 
442 P.2d 594. 

‘Whenever the evidence is sufficient to raise a question 
of self-defense, an instruction on voluntary manslaughter 
should also be submitted to the jury if the evidence sup- 
ports sufficient provocation of fear for one's own safety. 
State v. Abeyta, 1995-NMSC-052, 120 N.M. 233, 901 
P.2d 164, overruled on other grounds by State v. Campos, 
1996-NMSC-0438, 122 N.M. 148, 921 P.2d 1266. 

Not manslaughter absent supporting evidence. 
— Where defendant contended he shot deceased solely 
to protect himself from a threatened attack, and stated 
that at the time he shot and killed deceased he was calm 
and cool, being by nature so disposed, the trial court was 
correct in refusing to submit the issue of voluntary man- 
slaughter to the jury. State v. Luttrell, 1923 -NMSC-024, 28 
N.M. 393, 212 P. 739. 

Unnecessary force in defending self. — Defendant's 
choice of deadly force when confronted with a possible bat- 
tery of less than deadly force would sustain a conviction 
of voluntary manslaughter but not for murder. State v. 
McLam, 1970-NMCA-129, 82 N.M. 242, 478 P.2d 570. 

Killing of fleeing, would-be felon. — A well-founded 
belief that a known felony was about to be committed will 
extenuate a homicide committed in prevention of the sup- 
posed crime, and this upon a principle of necessity; but 
when the necessity ceases, and the supposed felon flees, 
and thereby abandons his proposed design, a killing in 
pursuit, however well-grounded the belief may be that he 
intended to commit a felony, will not extenuate the offense 
of the pursuer. Brown v. Martinez, 1961-NMSC-040, 68 
N.M. 271, 361 P.2d 152. 
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Elements distinguished between crimes. — Vol- 
untary manslaughter and shooting at or from a motor 
vehicle resulting in great bodily harm have distinct ele- 
ments. State v. Dominguez, 2005-NMSC-001, 137 N.M. 1, 
106 P.3d 563. 

Death not equated with great bodily harm, — 
Comparing the voluntary manslaughter statute with 
the shooting at or from a motor vehicle statute and the 
statutory definition of great bodily harm in Section 30-1- 
12 NMSA 1978, it is clear that the legislature does not 
"equate" death with great bodily harm. State v. Domin- 
guez, 2005-NMSC-001, 187 N.M. 1, 106 P.3d 563. 

Voluntary manslaughter, aggravated battery and 
kidnapping. — Where defendant shot the victim in the 
chest in defendant's vehicle, drove the unconscious vic- 
tim in the vehicle to an isolated area, and shot the vic- 
tim twice in the head while the victim was still alive; and 
defendant used two different types of force to shoot the 
victim in the chest and to keep the victim's unconscious 
body: in the vehicle, defendant's convictions of volun- 
tary manslaughter for shooting the victim in the chest, 
aggravated battery for shooting the victim in the head, 
and kidnapping for keeping the victim in defendant's 
vehicle and transporting the victim to the isolated area 
were not based on unitary conduct and did not violate 
defendant's right to be free from double jeopardy. State 
v. Urioste, 2011-NMCA-121, 267 P.3d 820, cert. granted, 
2011-NMCERT-012. 

No double jeopardy violation for convictions. — 
Defendant's convictions of voluntary manslaughter and 
shooting at or from a motor vehicle do not violate double 
jeopardy. State v. Dominguez, 2005-NMSC-001, 187 N.M. 
1, 106 P.3d 563. 

Separate punishments intended. — The legislature 
intended to punish the crimes of voluntary manslaughter 
and shooting at or from a motor vehicle separately. State 
v. Dominguez, 2005-NMSC-001, 187 N.M. 1, 106 P.3d 563. 

Cumulative punishment is precluded for shoot- 
ing at a vehicle and homicide. — New Mexico ju- 
risprudence precludes cumulative punishment for the 
offenses of causing great bodily harm toa person by shoot- 
ing at a motor vehicle and the homicide resulting from 
the penetration of the same bullet into the same person. 
State v. Montoya, 2013-NMSC-020, 306 P.3d 426, overrul- 
ing State v. Gonzales, 1992-NMSC-003, 118 N.M. 221, 824 
P.2d 1023, State v. Dominguez, 2005-NMSC-001, 137 N.M. 
1, 106 P.3d 563 and State v. Riley, 2010-NMSC- 005, 147 
N.M. 557, 226 P.3d 656. 

Where defendant and defendant's companions were ac- 
costed by a rival gang in front of defendant's family home, 
guns were pulled on both sides and defendant's sibling 
was severely wounded by gunshots in the leg and abdo- 
men; while defendant's group were trying to help defen- 
dant's sibling in the driveway and stop the bleeding from 
the gunshot wounds, the person in the rival gang who had 
been shooting at defendant and defendant's companions 
returned in a Ford Expedition; when defendant saw gun- 
fire coming from the Expedition, defendant ran into the 
house and retrieved an AK-47 rifle and began shooting at 
the Expedition; the driver of Expedition was shot seven 
times and died; the jury convicted defendant of voluntary 
manslaughter and shooting into a motor vehicle result- 
ing in great bodily harm, the Double Jeopardy Clause 
protected defendant from being punished both for the ho- 
micide of the victim and for shooting into a vehicle caus- 
ing great bodily harm to the victim where both convictions 
were premised on the unitary act of shooting the victim. 
State v. Montoya, 2018-NMSC-020, 306 P.3d 426, overrul- 
ing State v. Gonzales, 1992-NMSC-0038, 113 N.M. 221, 824 
P.2d 1028, State v, Dominguez; 2005-NMSC-001, 137 N.M. 
1, 106 P.3d 563 and State v. Riley, 2010-NMSC-005, 147 
N.M. 557, 226 P.3d 656. 
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Accidental killing will not support conviction of vol- 
untary manslaughter. State v. Lopez, 1968-NMSC-092, 79 
N.M. 282, 442 P.2d 594, 

Diminished responsibility for manslaughter. — 
The defense of diminished responsibility is analogous to 
that of insanity,.in that expert testimony on the issue of 
diminished responsibility by reason of mental disease or 
defect is not: conclusive on the fact finder. The jury is free 
to believe or disbelieve such testimony, and if such testi- 
mony is disbelieved the presumption of full responsibility, 
which is viewed as included, in the presumption of san- 
ity, remains in effect. State v. Holden, 1973-NMCA-092, 85 
N.M. 397, 512 P.2d 970, cert. denied, 85 N.M; 380,512 P.2d 
953. 

Issue of responsibility properly subsaitted. — Evi- 
dence of insanity may be so overwhelming as to require 
the direction of a verdict of acquittal; as may be evidence 
of diminished responsibility. Where the evidence was not 
of such a quality as to require a directed verdict, the is- 
sue of defendant's responsibility for the crime of voluntary 
manslaughter was properly submitted to the jury. State v, 
Holden, 1973-NMCA-092, 85 N.M. 397, 512 P.2d 970, cert. 
denied, 85 N.M. 380, 512 P.2d 953. 

Effect of conviction unsupported by evidence. — 
It is error for the court to submit to the jury an issue of 
whether defendant was guilty of voluntary manslaugh- 
ter when the facts establish either first or second degree 
murder, but could not support a conviction of voluntary 
manslaughter and, accordingly, upon. acquittal of mur- 
der and conviction of voluntary manslaughter, a reversal 
and discharge of the accused is required. State v, Lopez, 
1968-NMSC-092, 79 N.M. 282, 442 P.2d 594, 

No double jeopardy violations for sentence en- 
hancements. — Upon conviction of voluntary man- 
slaughter, with firearm enhancement, imposition of a 
three-year sentence under this section, plus an additional 
three-year sentence under 31-18-15 NMSA 1978, and an 
additional one-year firearm enhancement, did not result 
in multiple punishments for the:same offense in violation 
of double jeopardy. State v. Alvarado, 1997-NMCA-027, 
123 N.M. 187, 936.P.2d 869. 

Sufficient evidence. — Where the victim was smok- 
ing and injecting methamphetamine; the victim's behav- 
ior became increasingly erratic; the victim was playing 
with two knives; defendant wrestled with the victim, 
attempting to disarm and restrain the victim; the yic- 
tim was uncontrollable, violent, and wild; defendant 
put the victim in a "choke hold" on three occasions, but 
did. not. choke the victim to unconsciousness; each time 
defendant released. the victim, the victim continued to 
violently. struggle;.even though defendant eventually 
duct taped the victim, the victim continued to struggle; 
the victim eventually stopped, breathing and-could not 
be revived; and the victim's death was caused by cervi- 
cal compression or neck compression with physical. re- 
straint and methamphetamine intoxication as,contrib- 
uting causes, there was sufficient evidence to support 
defendant's conviction of voluntary manslaughter. State 
v. Maples,'2013-NMCA-052, 300 P.3d 739, cert. granted, 
2013-NMCERT-004. 


Ill. INVOLUNTARY MANSLAUGHTER. 
A. IN GENERAL, 


Involuntary manslaughter statute excludes all 
cases of intentional killing, and includes,only unin- 
tentional killings by acts unlawful, but not, felonious, or 
lawful, but done in an unlawful manner, or without due 
caution and circumspection; the killing must be uninten- 
tional to constitute involuntary manslaughter, and, if it is 
intentional and not justifiable, it belongs in some one of 
the classes of unlawful homicide of a higher degree than 
involuntary manslaughter. State v. King, 1977-NMCA-042, 
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90. N.M. 377, 563 P.2d 1170, overruled on other grounds, 
State v. Reynolds, 1982-NMSC-091, 98 N.M. 527, 650 P.2d 
811. 

Involuntary manslaughter ».was confined to» cases 
where the killing was unintentional. State v. Pruett; 
1921-NMSC-110, 27 N.M. 576, 203 P. 840, 

Involuntary manslaughter may be  commit- 
ted by both unlawful and lawful acts. State v. Grubbs, 
1973-NMCA-096, 85' N.M: 365, 512 P.2d 693, overruled 
on other grounds, Santillanes v. State, 1993-NMSC-012, 
115 N.M. 215, 849 P2d 858; State v. Yarborough, 
1995-NMCA-116, 120 N.M. 669, 905 P.2d 209; é 

Distinction between lawful and unlawful acts. 

— In distinguishing between unlawful and. lawful acts, 
the statute applies the language, defined by the courts to 
mean criminal negligence, only to the lawful act portion 
of the statute, State v. Grubbs, 1978-NMCA-096, 85 N.M. 
865,512 P.2d 693, overruled on other grounds, Santillanes 
v. State, 1993-NMSC-012, 115 N.M. 215, 849 P.2d 358; 
State v, Yarborough, 1995-NMCA- 116, 120 N.M. 669, 905 
P.2d 209. 

Criminal negligence is nik element of involuntary 
manslaughter by. unlawful act under Subsection B, 
nor the-negligence which is a part of Section 30-7-4 NMSA 
1978 (relating to negligent use or handling ofa weapon). 
State v, Grubbs, 1973-NMCA-096, 85 N.M. 365,512 P.2d 
693, overruled on. other grounds, Santillanes v. State, 
1993-NMSC-012, 115,N.M, 215, 849 P.2d 358; State v. Yar-. 
borough, 1995-NMCA-116, 120 N.M. 669, 905 P.2d 209. 

Criminal negligence. required for involuntary 
manslaughter by lawful act,.— A killing by lawful 
act, to be involuntary manslaughter, depends on whether 
the lawful act was done in an unlawful manner or with- 
out due caution and circumspection. The phrase "with- 
out due caution and circumspection" has been held to 
involve the concept of:"criminal negligence," which con- 
cept includes conduct which is reckless, wanton -or will- 
ful. State v. Grubbs, 1973-NMCA-096, 85 N.M..365, 512 
P.2d 6983, overruled on other grounds, Santillanes v. State, 
1993-NMSC-012, 115.N.M, 215, 849 P.2d 358; State.v. Yar- 
borough, 1995-NMCA-116, 120 N.M. 669, 905 P.2d 209. 

Showing of criminal negligence is required for 
conviction of involuntary manslaughter, whether based 
on. an.,"unlawful act" or "lawful act". State v, Yarborough, 
1995-NMCA-116,-120-N.M. 669, 905 P.2d.,209, aff'd, 
1996-NMSC-068, 122 N.M. 596, 930 P.2d 181, 

Reckless disregard of others. — Merely driving on 
the wrong side of the road could be inadvertence and not 
sufficient to convict, but, driving on the wrong side of the 
road coming up a hill, where visibility was obstructed; 
showed a heedless and reckless disregard. of the rights of 
others. Garrett v. Hawden 1963-NMSC-222, 73 N.M. 307, 
387 P.2d 874. 

Inadvertently allogans an automobile to encroach upon: 
the wrong side of the road while going up-an incline so 
steep cars beyond its crest may not be seen constitutes a 
reckless, willful and wanton disregard of consequences to 
others, and will support conviction for manslaughter if one 
be killed as a result thereof. State v. Rice, 1954-NMSC-037, 
58 N.M. 205, 269 P.2d 751. 

Negligent use of weapon, — A conviction of ingals 
untary manslaughter by negligent use of a weapon re- 
quires negligence which is ordinary. State v. Grubbs, 
1973-NMCA-096, 85 .N.M. 865, 512 P.2d 693, overruled 
on other grounds; Santillanes v. State, 1993-NMSC-012, 
115 N.M. 215, 849 P2d. 358; State v... Yarborough, 
1995-NMCA-116, 120 N.M, 669, 905 P.2d 209. 

Use of firearm enhancement for negligent use. 
— Under the facts of this case, the state was required to 
prove that the defendant negligently used a firearm to 
commit a noncapital felony and,this conduct resulted in 
the death of a,human being, Use of a firearm is the same 
conduct required to enhance the defendant's sentence 
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under Section 31-18-16A NMSA 1978. Because the state 
would not be required to prove any additional facts in or- 
der to have the defendant's sentence enhanced, the fire- 
arm enhancement statute is subsumed within the offense 
of involuntary manslaughter by negligent use of a firearm. 
State v. Franklin, 1993-NMCA-135, 116 N.M. 565, 865 P.2d 
1209. 

Defense to involuntary manslaughter. — Defen- 
dant charged with involuntary homicide could raise the 
theory of self-defense and was entitled to a jury instruc- 
tion on her theory of defense of another. Any anomalies in 
the evidence will be resolved by the properly instructed 
jury. State v. Gallegos, 2001-NMCA-021, 130 N.M. 221, 22 
P.3d 689, cert. denied, 130 N.M. 459, 26 P.3d 103. 

Negligent self-defense as involuntary manslaugh- 
ter. — If defendant could be viewed as in a position where 
his safety or the safety of his friend was threatened, and if 
in an attempt to protect himself or ward off the attackers; 
defendant inadvertently shot the victim, then his actions 
could be viewed as.a lawful act of self-defense committed 
in a unlawful manner or without due caution and cireum- 
spection, such that an instruction on involuntary man- 
slaughter based on negligent self-defensé should have 
been given. State v. Arias, 1993-NMCA-007, 115 N.M. 93, 
847 P.2d 327, overruled on other grounds, State v, Abeyta, 
1995-NMSC-052, 120 N.M. 233, 901 P.2d 164, overruled 
on other grounds, State v. Campos, 1996-NMSC-043, 122 
N.M. 148, 921 P.2d 1266. 

If. a defendant shoots someone in imperfect. self- 
defense, the charge of murder can only be mitigated to 
voluntary manslaughter and an instruction on invol- 
untary manslaughter is inappropriate. State v. Abeyta, 
1995-NMSC-052, 120. N.M. 233, 901 P.2d 164, overruled 
on other grounds, State v. Campos, 1996-NMSO- 043, 122 
N.M. 148, 921 P.2d 1266. 

Accidental shooting in process of imperfect self- 
defense. — While a claim of imperfect self-defense does 
not give rise to the need for an involuntary manslaugh- 
ter instruction, a claim of accidental shooting might; fur- 
thermore, it is possible for an accidental shooting to occur 
in the process of imperfect self-defense. State v. Abeyta, 
1995-NMSC-052, 120 N.M. 233, 901 P.2d 164, overruled 
on other grounds, State v. Campos, 1996-NMSC-043, 122 
N.M. 148, 921 P.2d 1266. 

Resisting search. — Homicide committed in resist- 
ing deputy sheriff who was searching defendant's house 
without a warrant was involuntary manslaughter if the 
resistance constituted a misdemeanor, as when the dep- 
uty was merely engaged in the "execution of his office," 
and instruction leaving jury to determine the degree of 
murder was erroneous. State v. Welch, 1933-NMSC-084, 
37 N.M. 549, 25 P.2d 211, 

Inflicting a beating is unlawful act. State v. Holden, 
1978-NMCA-092, 85 N.M, 397, 512 P.2d 970, cert. denied, 
85 N.M. 380, 512 P.2d 953, 

Involuntary manslaughter instruction improper. 
— Inflicting a beating is an unlawful act, and accordingly, 
there was no basis for an instruction on involuntary man- 
slaughter by lawful act, nor was there any basis for an 
instruction on manslaughter by unlawful act not amount- 
ing to a felony at defendant's trial for murder of his baby 
boy. State v. Gutierrez, 1975-NMCA-121, 88 N.M. 448, 541 
P.2d 628. 

No foundation for involuntary theory, — Where 
the uncontradicted evidence showed that defendant killed 
her husband with two and possibly three well-placed 
shots into his person fired at close range while he lay on 
the couch and defendant stood over him with a pistol pur- 
chased by defendant earlier in the day, and immediately 
following a discussion about the victim leaving the defen- 
dant, no foundation existed for an instruction on involun- 
tary manslaughter, and the trial court properly refused 
to instruct on this theory of the case. State v. Gardner, 
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19738-NMSC-034, 85 N.M. 104, 509 P.2d 871, cert. denied, 
414 US, 851, 94S, Ct. 145, 38 L. Ed. 2d 100 (1978). 

Intentional shooting not involuntary manslaugh- 
ter. — The killing of a person by intentionally shooting 
him with a rifle, if not justified by the law of self-defense, 
would constitute at least an assault with a deadly weapon, 
and would be a. felony, and hence not involuntary man- 
slaughter; State v: Pruett, 1921-NMSC-110; 27 N.M. 576, 
203 P. 840. 

Homicide by vehicle statute preempts man- 
slaughter statute. — The specific homicide by vehicle 
statute, Section 66-8-101 NMSA 1978, preempts the invol- 
untary manslaughter statute in unintentional vehicular 
homicide cases, State v. Yarborough, 1995-NMCA-116, 120 
N.M. 669, 905 P.2d 209, aff'd, 1996-NMSC-068, 122 N.M. 
596, 930 P.2d 131: 

Careless driving statute, Section 66-8-114 NMSA 
1978, which requires a showing of only civil negligence, can- 
not be used as the basis for involuntary manslaughter. State 
v. Yarborough, 1995-NMCA-116, 120 N.M. 669; 905 P.2d 
209, aff'd, 1996-NMSC-068, 122 N.M. 596, 930:'P.2d 181. 

Evidence insufficient to. convict. — Evidence that 
defendant was driving an unfamiliar car over relatively 
unfamiliar roads, that 800 feet north of where the ‘ac- 
cident occurred defendant drove over a:hill with a 2% 
grade with a curve at the bottom of it and did not slow 
down, that defendant had consumed two beers before the 
accident, and that, unknown to defendant, the tire that 
blew out was defective, even when considered cumula- 
tively; failed to disclose the state of mind required to be 
shown for a conviction under this section. State v. Hayes, 
1966-NMSC-260, 77 N.M. 225, 421 P.2d 439. 


B, PROXIMATE CAUSE. 


Proximate cause requisite for conviction. — Un- 
lawful act must constitute proximate cause of the homi- 
cide to warrant a conviction of involuntary manslaughter. 
State v. Seward, 1942-NMSC-002, 46 N.M. 84, 121 P.2d 
145. 

Proximate cause not necessarily direct immedi- 
ate cause. — The act of defendant must be a proximate 
cause of death but need not be the direct immediate cause; 
it is sufficient if the direct cause resulted naturally, from 
the act of accused, State v. Fields; 1964-NMSC-230, 74 
N.M. 559, 395 P.2d 908. 

Proximate cause in reckless driving. — Wanton 
and reckless operation of an automobile which must 
be shown as proximate cause of a death in order to se- 
cure a conviction for involuntary manslaughter is not 
different from that required to be shown under former 
guest statute (Section 64-24-1, 1953 Comp.) before one 
injured may recover against driver host. State v. Hayes, 
1966-NMSC-260,.77 N.M. 225, 421 P.2d 439; State v. 
Clarkson, 1954-NMSC-007, 58 N.M. 56, 265 P.2d,670, 

Heedless or reckless disregard of others. — To es- 
tablish heedlessness or reckless disregard of the right of 
others, a particular state of mind that comprehends evi- 
dence of an utter irresponsibility on the part of the defen- 
dant or of a conscious abandonment of any consideration 
for the safety of passengers must be established. State v, 
Hayes, 1966-NMSC-260, 77.N,.M, 225, 421 P.2d 439. 

Criminal negligence in driving while intoxicated. 
— The act of an intoxicated person in driving an auto- 
mobile recklessly might be such criminal negligence as 
would warrant a finding of manslaughter if such opera- 
tion of the automobile was the proximate cause of death. 
State v. Sisneros, 1988-NMSC-049, 42 N.M. 500, 82 P.2d 
274, 

Contributory negligence no defense, — Conduct 
of the driver of car struck by defendant had no applica- 
tion in trial for manslaughter, since it was the criminal 
negligence of defendant that caused the deaths of the two 
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victims. State v. Romero, 1961-NMSC-139, 69 N.M. 187, 
365 P.2d 58. 

Evidence of reckless driving as proximate cause 
sufficient. — Evidence that defendant struck vehicle in 
which decedents were riding on a well-lighted street from 
the rear, that he was driving at a speed of between 60 +o 
80 m.p.h. in a 85 m.p.h. zone immediately prior to the col- 
lision and that he was intoxicated, established beyond 
any reasonable doubt that his conduct in driving was the 
proximate cause of the accident, and that it was so reck- 
less, wanton and willful as to show an utter disregard for 
the rights of others. State v- Romero, 1961-NMSC-139, 69 
N.M. 187, 365 P.2d 58. 

Proximate cause not recklessness. — Where state- 
ments of defendant and his companion, which were intro- 
duced by the state, and not controverted, negatived any 
wanton or reckless operation of the car, or any high speed, 
and were corroborated to a great extent by a witness for 
the state who was a companion of the deceased at the time 
of the accident, the evidence did not establish that the 
proximate cause of the fatal striking of deceased was the 
wanton or reckless operation of the vehicle by the defen- 
dant. State v. Clarkson, 1954-NMSC-007, 58 N.M. 56, 265 
P.2d 670. 

Nor unlawfully carrying weapon. — Involuntary 
manslaughter was not proved by evidence that: a loaded 
revolver fell to the floor at a public dance and discharged, 
killing another, since unlawful act of carrying the weapon 
was not proximate cause of death. State v. Nichols, 
1930-NMSC-032, 34 N.M. 639, 288 P. 407. 

Instruction on unlawful act improper absent 
proximate cause. — Unless it could be said that failure 
of a defendant to have a driver's license in his possession 
at time and place of accident was the proximate cause 
of death, an instruction that defendant was guilty of in- 
voluntary manslaughter if it was found he operated the 
automobile without a license or was under influence of 
intoxicating liquor would be erroneous. State v. Seward, 
1942-NMSC-002, 46 N.M. 84, 121 P.2d 145. 


IV. EVIDENCE. 


Proof beyond reasonable doubt. — The burden 
of proof on the part of the state to support a charge of 
manslaughter by automobile beyond a reasonable doubt 
is clearly established in New Mexico. State v. Rice, 
1954-NMSC-087, 58 N.M. 205, 269 P.2d 751. 

Establishment of corpus delicti. — In homicide 
cases, proof of the corpus delicti is established when it is 
shown that the person whose death is alleged in the infor- 
mation is in fact dead, and that the death was criminally 
caused. State v. Romero, 1961-NMSC-139, 69 N.M. 187, 
365 P.2d 58. 

Proof of corpus delicti was established beyond a rea- 
sonable doubt where witness testified that his wife and 
son were dead at the scene of the accident, that he took 
the bodies to South Carolina, and was present when they 
were interred there. State v. Romero, 1961-NMSC-139, 69 
N.M. 187, 365 P.2d 58. 

Proof of victim's identity mandatory. In this 
state, proof that the person killed is the same person as 
the one charged in the indictment to have been killed is 
part of the corpus delicti; failure so to prove is more than 
a variance between the charge and the proof, it is a fail- 
ure to prove that the crime charged has been committed. 
State v. Vallo, 1970-NMCA-002, 81 N.M. 148, 464 P.2d 567 
(ordering defendant discharged since the judgment was 
reversed for failure of proof rather than error in the trial 
proceedings). 

Misrepresentation of polygraph's avcursey. — 
Verdict of jury finding defendant guilty of voluntary man- 
slaughter was tainted by introduction of testimony calcu- 
lated to prejudice the jury by implying that polygraph test 
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was the ultimate in tests for truth, which testimony cast 
doubts upon the truth and veracity of the defendant in 
a manner not countenanced by the courts; it would not 
be allowed to stand. State v. Varos, 1961-NMSC-099, 69 
N.M. 19, 368 P.2d 629, distinguished in, State v. Chavez, 


1969-NMCA-109, 80 N.M. 786, 461 P.2d 919 (decided un-- 


der former law). 

Unrelated crimes. — Interjection of criminal offenses 
of narcotics pushing and heroin smuggling in the open- 
ing statement and on cross-examination, which offenses 
were irrelevant to the homicide for which defendant was 
being tried, constituted reversible error under the circum- 
stances, State v. Garcia, 1971-NMCA-121, 83 N.M. 51, 487 
P.2d 1356. 

Threat inadmissible. — Threat made by defendant 
against narcotics agent some 14 months prior to the 
crime, which did not point with any reasonable certainty 


to deceased, a police officer, individually or as amember of 


a class, and about which deceased was not shown to have 
had any knowledge, was not admissible as bearing on 
defendant's actions toward deceased or to show why de- 
ceased acted as he did. State v. Garcia, 1971- riatipehe 
83 N.M. 51, 487 P.2d 1356. 

Admitting evidence of threats prejudicial error. 
— Since a basic contention of defense was that defendant 
acted in self-defense, improper admission of testimony as 
to a threat made by defendant was prejudicial error. State 
v. Garcia, 1971-NMCA-121, 83 N.M. 51, 487 P.2d 1356. 

Photographs of body. — The admission into evidence 
in a murder trial of photographs of the. decedent taken 
during her autopsy is proper if they are reasonably rel- 
evant to material issues in the trial, showing the identity 
of the victim, and the number and location of the wounds 
inflicted upon her body. State v. Ho'o, 1982-NMCA-158, 99 
N.M. 140, 654 P.2d 1040, cert. denied, 99 N.M. 148, 655 
P.2d 160. 


V. JURY INSTRUCTIONS. 


Criminal negligence instruction. — A showing of 
criminal negligence is required for a conviction of invol- 
untary manslaughter, and it was fundamental error for 
the trial court to have not so instructed the jury, State v. 
Kirby, 1996-NMSC-069, 122 N.M. 609, 930 P.2d 144. 

Where defendant's testimony provided a factual basis 
for an instruction on the lesser included offense of volun- 
tary manslaughter, the trial court committed reversible 
error in denying defendant's requested instruction, A trial 
court must instruct the jury on voluntary manslaughter if 
the defense requests such an instruction and the instruc- 
tion is warranted under the facts of the case. State v. Mu- 
noz, 1992-NMCA-004, 113 N.M. 489, 827 P.2d 1808, cert. 
denied, 113 N.M. 352, 826 P.2d 573. 

Provocation. — Words alone, however scurrilous or 
insulting, will not furnish adequate provocation. to re- 
quire submission of a voluntary manslaughter instruc- 
tion. However, if there is evidence to raise the inference 
that by reason of actions and circumstances the defendant 
was sufficiently provoked, then the jury should be given 
the voluntary manslaughter instruction, The substance 
of the informational words spoken, the meaning conveyed 
by those informational words, the ensuing arguments and 
other actions of the parties, when taken together, could 
amount to provocation. The defendant is entitled to an in- 
struction on voluntary manslaughter as a lesser included 
offense of murder in the first degree if there is evidence to 
support, or tending to support, such an instruction. Sells v, 
State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162, 

Involuntary manslaughter instruction. — Where 
there is sufficient evidence of both criminal negligence and 
accident, it is proper to grant an involuntary manslaugh- 
ter instruction. State v. Skippings, 2011-NMSC-021, 150 
N.M, 196, 258 P.3d 1008. 
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The mens rea for involuntary manslaughter is 
criminal negligence. — An involuntary manslaugh- 
ter jury instruction is proper only when the evidence 
presented at trial permits the jury to find the defendant 
had a mental state of criminal negligence when engag- 
ing in the act causing the victim's death. State v. Henley, 
2010-NMSC-039, 148 N.M. 359, 237 P.3d 103. 

Evidence of excessive self-defense and accident 
are not a substitute for evidence of criminal neg- 
ligence. — The confluence of evidence of imperfect self- 
defense with evidence of accidental shooting is not a 
substitute for evidence of the criminal negligence men- 
tal state required for an involuntary manslaughter con- 
viction, because if the homicide is accidental, defendant 
acted without a criminally culpable state of mind in 
performing a lawful act unintentionally killing the vic- 
tim, and if the homicide occurred as a result of imperfect 
self-defense, defendant acted intentionally in self-defense 
and the use of excessive force rendered the killing law- 
ful, whereas, an involuntary manslaughter instruction is 
proper only where there is evidence of an unintentional 
killing and a mens rea of criminal negligence. State v. Hen- 
ley, 2010-NMSC-039, 148 N.M. 359, 237 P.3d 103. 

Evidence did not support instruction on involun- 
tary manslaughter. — Where the evidence most favor- 
able to defendant showed that defendant was sitting in 
a car; the victim approached the car and held a gun to 
defendant's head; defendant grabbed the gun and it dis- 
charged; defendant gained control of the gun and fired it 
at. the victim; and defendant then drove away without re- 
alizing that the victim had been shot, the evidence failed 
to establish a mental state of criminal negligence, which 
is required to support a jury instruction on involuntary 
manslaughter. State v. Henley, 2010-NMSC-039, 148 N.M. 
359, 237 P.3d 103.. 

Evidence supported instruction on involuntary 
manslaughter. — Where defendant shot and killed an 
intruder that failed to identify himself while pounding on 
defendant's front door at 1:30 a.m., an instruction on in- 
voluntary manslaughter was warranted because a reason- 
able jury could have determined that defendant was ei- 
ther criminally negligent because firing a gun at the door 
while someone was on the other side of it was a willful 
disregard of the rights or safety of others and endangered 
that unknown intruder, that defendant unintentionally 
killed the intruder based on defendant's theory that he 
fired a warning shot, or that defendant committed the 
lawful act of self-defense and unintentionally killed the 
victim without due caution or cireumspection. State v. 
Cardenas, 2016-NMCA-042, cert. denied. 

Defendant was entitled to an involuntary man- 
slaughter instruction as a lesser included offense 
of second-degree murder. — Where defendant was con- 
victed of second-degree murder based on evidence that he 
shot and killed the victim, a friend of defendant's, while 
defendant was playing with a gun that he believed to be 
unloaded, the district court erred in denying defendant's 
requested jury instruction on involuntary manslaughter 
as a lesser included offense of second-degree murder, be- 
cause there was evidence to support both charges and rea- 
sonable minds could differ regarding whether defendant 
committed involuntary manslaughter by negligent use of 
a firearm or second-degree murder by aggravated assault 
with a deadly weapon. State v. Young, 2021-NMCA-049. 

Submission of issue proper. — In prosecution on in- 
formation charging first degree murder, the submission 
of voluntary manslaughter was not error. State v. Burrus, 
1934-NMSC-036, 38 N.M. 462, 35 P.2d 285. 

Question of provocation. — Generally, it is for the 
jury to determine whether there is sufficient provoca- 
tion under an appropriate instruction on voluntary man- 
slaughter. Sells v. State, 1982-NMSC-125,.98 N.M. 786, 
653 P.2d 162. 
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Question of degree for jury. — Where the evidence 
on provocation sufficient to reduce the killing from mur- 
der to voluntary manslaughter and the evidence of self- 
defense was conflicting, such questions were factual ones 
to be resolved by the jury, and the trial court properly 
submitted the issues of second degree murder, voluntary 
manslaughter and self-defense to the jury. State v. King, 
1977-NMCA-042, 90 N.M. 377, 563 P.2d 1170, overruled 
on other grounds, State v. Reynolds, 1982-NMSC-091, 98 
N.M. 527, 650 P.2d 811. 

Defendant entitled to manslaughter instruction. 
— Any evidence tending to bring homicide within grade of 
manslaughter entitled defendant to instruction on the law 
of manslaughter, and it was fatal error to refuse it. State v. 
Crosby, 1920-NMSC-037, 26 N.M. 318, 191 P. 1079. 

If there is enough circumstantial evidence to raise an 
inference that the defendant was sufficiently provoked to 
kill the victim, he is entitled to an instruction on man- 
slaughter. State v. Martinez, 1981-NMSC-016, 95 N.M. 
421, 622 P.2d 1041. 

Defendant is entitled to instruction on voluntary 
manslaughter if there is some evidence to support it. 
State v. Maestas, 1981-NMSC-006, 95 N.M. 335, 622 P.2d 
240; State v. Marquez, 1981-NMCA-105, 96: N.M. 746, 634 
P.2d 1298. 

The defendant is entitled to an instruction on volun- 
tary manslaughter as a lesser included offense of mur- 
der in the first degree if there is evidence to support, or 
tending to support, such an instruction. Sells v. State, 
1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

When court has no duty to instruct on voluntary 
manslaughter. — Where neither prosecution nor defense 
in a murder trial requested an instruction on voluntary 
manslaughter, and both defendant and counsel stated that 
they did not desire such an instruction despite the court's 
explanation that there was sufficient evidence to warrant 
it, there was no duty for the trial court to instruct on vol- 
untary manslaughter. State v. Najar, 1980-NMCA-033, 94 
N.M. 193, 608 P.2d 169, cert. denied, 94 N.M. 628, 614 P.2d 
546. 

Trial court's refusal. to instruct the jury on voluntary 
and involuntary manslaughter was not improper where 
defendant was guilty of transporting a gun by a convicted 
felon and of endangering another by handling a firearm in 
a negligent manner, and where there was evidence that he 
intentionally fired at the victim's vehicle. State v. Salazar, 
1997-NMSC-044, 123 N:M. 778, 945 P.2d 996. 

Attempted voluntary manslaughter instruction. 
— Defendant's testimony that he was scared when he be- 
lieved other party was reaching for a gun provides evi- 
dence of sufficient provocation to support an attempted 
voluntary manslaughter instruction. State v. Jernigan, 
2006-NMSC-003, 139 N.M. 1, 127 P.3d 537. 

Instructions incomplete. — In homicide prosecu- 
tion where one of defendant's theories was involuntary 
manslaughter, and record was replete with testimony 
that defendant was drunk while he rode around in auto- 
mobile with deceased and witness, holding and handling 
sawed-off shotgun, court's refusal to instruct the jury 
that negligent use of a weapon while under the influence 
of intoxicant was a petty misdemeanor left jury without 
a guide to determine whether this was a killing while in 
the commission of a misdemeanor, and was reversible er- 
ror. State v. Durham, 1971-NMCA-168, 83 N.M. 350, 491 
P.2d 1161. 

Overinclusive instruction erroneous. — Where 
trial court, at commencement of trial, removed the issue 
of manslaughter by "commission of a lawful act which 
might produce death, in an unlawful manner or without 
due caution and circumspection" from the case, it was re- 
versible error to reinject this false issue into the case by 
including it in the definition of involuntary manslaugh- 
ter given the jury in the instructions, and instructing the 
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jury that in order to find defendant guilty it must find 
that his conduct was of the'kind described in the defini- 
tion, State v. Salazar, 1954-NMSC-062, 58 N.M: 489, 272 
P.2d 688, 

Sufficiency of the evidence assessed against the 
elements of the crime charged. — Where defendant 
was charged with involuntary manslaughter, and where 
the jury was instructed on the essential elements of in- 
voluntary manslaughter, but the jury’instruction con- 
tained an additional element not contained in UJI 14-231 
NMRA, the additional element did not become an essen- 
tial element under the statute, because the sufficiency of 
the evidence is assessed against the elements of the crime 
charged. Therefore, where the defendant did not dispute 
that he was properly charged with the statutory ele- 
ments for involuntary manslaughter, that he was given a 
meaningful opportunity to defend himself against those 
charges, or that the evidence was sufficient to convict him 
of the statutory elements of involuntary manslaughter, 
defendant was properly convicted of involuntary man- 
slaughter. State v. Carpenter, 2016-NMCA-058. 

Separate instructions not necessary. — Claim that 
the trial court should have instructed separately on the 
law applicable to crime of homicide resulting from driving 
under the influence and resulting from reckless driving 
was without merit, where jury was adequately instructed 
as to the proof required in either circumstance. State v. 
Fields, 1964-NMSC-230, 74 N.M. 559, 395 P.2d 908. 

Erroneous to submit unsupported issue of man- 
slaughter. — It is error for the court to submit to the 
jury an issue of whether defendant was guilty of volun- 
tary manslaughter when the facts establish either first or 
second degree murder, but could not support a’conviction 
of voluntary manslaughter and, accordingly, upon acquit- 
tal of murder and:conviction of voluntary manslaughter,.a 
reversal and discharge of the accused is required. Smith v, 
State, 1976-NMSC-085, 89 N.M. 770, 558 P.2d 39. 

It is reversible error to submit, in a murder case, the 
issue of voluntary manslaughter to the jury where no 
such issue is involved in the evidence. State v. Luttrell, 
1923-NMSC-024, 28 N.M, 398, 212 P. 739; State v. Trujillo, 
1921-NMSC-111, 27 N.M. 594, 203 P, 846; State v. Pruett, 
1921-NMSC-110, 27 N.M. 576, 203 P. 840; State v. Lujan, 
1980-NMSC-036, 94 N.M, 232, 608 P.2d 1114. 

Because misleading to jury. — A party is entitled to 
have the jury instructed on all correct legal theories of his 
case which are supported by substantial evidence but in 
this case the court's refusal to give the involuntary man- 
slaughter instruction was correct where to have given the 
requested instruction, which included acts for which there 
was no evidentiary support, would have introduced false 
issues and would have been misleading to the jury, La- 
Barge v, Stewart, 1972-NMCA-119,; 84 N.M. 222, 501 P.2d 
666, cert, denied, 84 N.M. 219,501 P.2d 663. 

No right to instruction on blood alcohol test re- 
fusal. — Nothing in N.M. Const.,:art. II, §§ 14 or 15, or in 
statutory or case law, gives defendant in prosecution for 
manslaughter the legal right:to have jury instructed that 
he had right to refuse to take a blood alcohol test. State v. 
Fields, 1964-NMSC-230, 74.N.M. 559, 395 P.2d 908. 

Standing to complain. — Where the appellant was con- 
victed of involuntary manslaughter, he could not complain 
of error in court's instruction in regard to murder. State v, 
Carabajal, 1920-NMSC-086, 26 N.M. 384, 193 P. 406, . 

Review of requested instruction. — Since the in- 
struction on voluntary manslaughter was: given at de- 
fendant's request, the appeals court can refuse to review 
since the trial court merely instructed the jury-as the de- 
fendant requested, State 'v. Young, 1994-NMCA-061, 117 
N.M, 688, 875 P.2d 1119, cert. denied, 117 N.M. 778, 877 
P.2d 579, 

Omission of words "without malice", — Omission of 
words "without malice" in instruction in prosecution for 
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voluntary manslaughter did not decrease amount of proof 
required to convict. Territory v. Trapp, 1911-NMSC-073, 

16 N.M. 700, 120 P; 702, rev'd on other grounds, 225 F. 968 
(8th Cir. 1915). 

Instruction upon manslaughter which did not tell 
jury that the killing must be without malice was benefi- 
cial rather than harmful to defendant, and he could not 
complain thereof. State v. Sarobayat 1920- NMSC-086, - 
N.M. 384, 193 P. 406. ' 

Failure to preserve error in tisteuctlord: _ Defee- 
tive instruction which failed to advise the jury that de- 
fendant's reckless and wanton operation of his automobile 
must have been proximate cause of victim's: death would 
not be considered on appeal where not raised in the trial 
court prior to reading of instruction to jury. State v. Clark- 
son, 1954-NMSC-007, 58 N.M. 56, 265 P.2d 670. 

Health and safety violations. — Subsection B of this 
section is applicable to violations of the New Mexico Oc- 
cupational Health and Safety Act. 1973-74 Op./Att'y Gen. 
No, 73-32. 

Willful violation of a state oooupetiorial health end 
safety standard which causes the death of an employee 
would appear to constitute a violation of Subsection B of 
this section. 1973-74 Op. Att'y'Gen. No. 73-32... 

Law reviews. — For article, "The Confusing Law. of 
Criminal Intent in New Mexico," see 5 N.M.L, Rev. 63:(1974). 

For symposium, "The Impact of the Equal Rights 
Amendment on the New Mexico Criminal Code," see 3 
N.M.L, Rev. 106 (1973). 

For annual survey of New Mexico law’ relating to crimi- 
nal law, see 12 N.M.L. Rev. 229 (1982). 

For article, "Sufficiency of Provocation for Vahandingy 
Manslaughter in New Mexico: Problems in Petes no: and 
Practice," see 12 N.M.L. Rev.-747 (1982). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev. 323 (19838), 

For article, "The Guilty But Mentally Tl Verdict and 
Plea in New Mexico," see 18 N.M.L. Rev. 99 (1983), 

For article, "Survey of New Mexico Law, 1982-83: Crimi- 
nal Law," see: 14 N.M.L. Rev. 89 (1984). 

For article, "Unintentional homicides caused by risk- 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and»noncriminal homicide in New Mexico," 
20 N.M.L. Rev. 55 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 40 Am. 
dur. 2d Homicide §§ 54 to 70. 

Wanton or reckless use of firearm without express in- 
tent.to inflict injury, 5 A.L.R. 603, 23 A.L.R. 1554, 

Negligent homicide as affected by negligence: or other 
misconduct of the decedent, 67 A.L.R. 922, 

Test or criterion of term"culpable negligence," "crimi- 
nal negligence" or "gross negligence," appearing in statute 
defining or governing manslaughter, 161 A.L.R.10. 

Sleep or drowsiness of operator of automobile as affect- 
ing charge of negligent homicide, 63.A.L,R.2d 983. 

Manslaughter, who other than ackoe is liable for, 95 
A.L.R.2d 175. ine 

Spouse's confession of eculicky as affecting degree 
of homicide involved in killing spouse or his or her par- 
amour, 98 A.L.R.3d 925. 

Criminal liability for injury or death caused by opera- 
tion of pleasure boat, 8 A.L.R.4th 886. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L:R.4th 960, 

Propriety of manslaughter conviction in prosecution for 
murder, absent proof of necessary elements of manslaugh- 
ter, 19 A.L.R.4th 861. 

Corporation's criminal Bebilityy for homirides 
A.L.R.4th 1021. 

Homicide: physician's withdrawal of life Saeaare from 
comatose patient, 47 A.L.R.4th 18. 

40 C.J.8, Homicide §§ 69 to 92. 
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30-2-4. Assisting suicide. 


HOMICIDE 30-2-5 


A. Assisting suicide bondi of Balibanitabs aiding another in the taking of the person's own 
life, unless the person aiding another in the taking of the person's own life is a person acting in 
accordance with the provisions of the End-of-Life Options Act [24-7C-1 to 24-7C-8 NMSA 1978]. 

B. A person who commits assisting suicide is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-2-5, enacted by Laws 
1963, ch. 303, § 2-5; 2021, ch. 132, § 10. 

The 2021 amendment, effective June 18, 2021, re- 
moved criminal liability for aiding another in the taking of 
another person's life if the person is acting in accordance 
with the provisions of the End-of-Life Options Act; added 
new subsection designations "A" and "B"; in Subsection A, 
after "own life", deleted "Whoever" and added "unless the 
person aiding another in the taking of the person's own 
life is a person acting in accordance with the provisions of 
the End-of-Life Options Act"; and in Subsection B, added 
"A person who". 


ANNOTATIONS 


Physician aid in dying is prohibited by this sec- 
tion. — The practice of aid in dying involves a physician 
deliberately prescribing a lethal dose of barbiturates 
with the understanding that the patient will self- 
administer the entire dose to end his or her life, should 
the patient choose to do so, conduct clearly encompassed 
by the plain language of 30-2-4 NMSA 1978. Morris v. 
Brandenburg, 2016-NMSC-027, aff'g 2015-NMCA-100, 
356 P.3d 564. 

Constitutionality. — Where petitioners, two doctors 
and their patient, sought declaratory and injunctive re- 
lief to the effect that either 30-2-4 NMSA 1978, New 
Mexico's criminal statute prohibiting assisted suicide, 
did not apply to the conduct defined by petitioners as 
physician aid in dying, or even if the statute did ap- 
ply to physician aid in dying, such an application would 
be unconstitutional, petitioners failed to establish a 
fundamental liberty interest protected by the inherent 
rights clause or the due process clause of the New Mex- 
ico constitution, because the inherent rights clause has 
never been interpreted to be the exclusive source for a 
fundamental constitutional right, and on its own has 
always been subject to reasonable regulation, and there 
is a firm legal rationale behind the interest in protect- 
ing the integrity and ethics of the medical profession, 
the interest in protecting vulnerable groups, including 
the poor, the elderly, and disabled persons, from abuse, 
neglect, and mistakes due to the risk of subtle coercion 
and undue influence in end-of-life situations, and the 
legitimate concern that recognizing a right to physician 
aid in dying will lead to voluntary or involuntary eutha- 
nasia. Morris v. Brandenburg, 2016-NMSC-027, aff'g 
2015-NMCA-100, 356 P.3d 564. 

Constitutionality. — Aid in dying is not a funda- 
mental liberty interest under the New Mexico constitu- 
tion, and therefore a mentally competent, terminally ill 
patient's interest in a physician's assistance in dying is 
not a fundamental liberty interest protected by the due 
process clause of N.M. Const., Art. II, § 18 and is not enti- 
tled to protection under the state constitutional provision 


30-2-5. Excusable homicide. 


Homicide is excusable in the following cases: 


protecting inherent individual rights to life, liberty and 
happiness provided for in N.M. Const. Art. II, § 4. The 
district court, holding otherwise, erred in permanently 
enjoining the state from enforcing 30-2-4 NMSA 1978. 
Morris v. Brandenberg, 2015-NMCA-100, cert. denied, 
2015-NMCERT-008. 

Aid in dying is prohibited by this section. — A pa- 
tient's choice to achieve a peaceful end of life through aid in 
dying, or the practice of a willing physician providing a le- 
thal dose of a prescribed medication at fhe request of a men- 
tally competent, terminally ill patient, is the taking of one's 
own life, and thus suicide within the meaning of this section; 
a physician's conduct of providing a patient a lethal dose of a 
prescribed medication, and thus the means to take his or her 
own life, is prohibited by this section. Morris v. Brandenberg, 
2015-NMCA-100, cert. denied, 2015-NMCERT-008, 

Second degree murder, assisted suicide, not same 
offense. — The second degree murder statute (Section 30- 
2-1B NMSA 1978) is aimed at preventing an individual 
from actively causing the death of someone contemplating 
suicide, whereas the assisting suicide statute is aimed at 
preventing an individual from providing someone contem- 
plating suicide with the means to commit suicide. Thus, 
the two statutes do not condemn the same offense. State 
v. Sexson, 1994-NMCA-004, 117 N.M. 113, 869 P.2d 301, 
cert. denied, 117 N.M. 215, 870 P.2d 753. 

Suicide pact not exemption from conviction for 
murder. — The existence of a suicide pact does not ex- 
empt someone from a conviction for committing murder. 
However, that general rule may not apply if the means of 
attempted suicide used presents the same risk to both of 
the parties at the same time, such as when a couple drive 
off a cliff together. Such is not the case when the victim is 
killed by a rifle, the trigger of which is pulled by the defen- 
dant. State v. Sexson, 1994-NMCA-004, 117 N.M. 118, 869 
P.2d 301, cert. denied, 117 N.M, 215, 870 P.2d 753. 

Suicide pact not assisting suicide. — There was 
enough evidence to support a conviction of second degree 
murder because there was sufficient evidence to show 
that the defendant actively participated in a suicide by 
holding the gun to the victim's head and pulling the trig- 
ger. "Aiding", in the context of determining whether one 
is criminally liable for their involvement in the suicide of 
another, is intended to mean providing the means to com- 
mit suicide, not actively performing the act which results 
in death. State v. Sexson, 1994-NMCA-004, 117 N.M. 118, 
869 P.2d 301, cert. denied, 117 N.M. 215, 870 P.2d 753. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 40 Am. 
Jur. 2d Homicide § 585. 

Criminal liability for death of another as result of ac- 
cused's attempt to kill self or assist another's suicide, 40 
A.L.R.4th 702. 

83 C.J.S. Suicide § 4. 


A. when committed by accident or misfortune in doing any lawful act, by lawful means, with 
usual and ordinary caution and without any unlawful intent; or 
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B. when committed by accident or misfortune in the heat of passion, upon any sudden and suf- 
ficient provocation, or upon a sudden combat, if no undue advantage is ie nor any bo Sait 
weapon used and the killing is not done in a cruel or perigee manner. 


History: 1953 Comp., § 40A-2-6, enacted by Laws . Hunting accident: criminal responsibility for injury or 


1963, ch. 303, § 2-6. f death resulting from, 23 A.L.R.2d 1401. 
Druggist's criminal responsibility for death or injury in 
ANNOTATIONS consequence of mistake, 55 A.L.R.2d 714. 


Criminal responsibility for injury or death in operation 


Limited iaarruction erroneous, 7. lnsirhCuon. dais of mechanically defective motor vehicle, 88 A.L.R.2d 1165. 


iting defendant's defense of excusable homicide, by omit- 
ting homicide committed in doing a lawful act, by lawful Criminal liability for excessive or improper punishment 


means, and with ordinary caution, constituted reversible inflicted on child by parent, teacher, or one in loco paren- 


4,3 (548, 5 tis, 89 A.L.R.2d 396, 
Pad vil, Oren eee NES PEROT ROMAC Retreat: duty to retreat where assailant: afd assailed 


share the same living quarters, 26 A.L.R’3d 1296. 


LAW RONICWRa 7, LOL AYP iene TEDREL OR EAD: Improper treatment of disease, 45 A.L.R.3d 114. 


Equal Rights Amendment on the New Mexico, Criminal 


Code," see 3 N.M.L. Rev, 106 (1973), ~ Homicide: physician's withdrawal of life supports from 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. comatose patient, 47 A.L.R.4th 18. 
Jur, 2d Homicide §§ 110 to 138. Homicide: duty to retreat where assailant and assailed 


share the same living quarters, 67 A.L.R.5th 637. 


Discharge of firearm without intent to inflict injury 40 C.J.S. Homicide §§ 101 to 138 


as proximate cause of homicide resulting therefrom, 55 
A.L.R. 921, 


30-2-6. Justifiable homicide by public officer or public employee. 


A. ‘Homicide is justifiable when committed by a public officer or public employee or those act- 

ing by their command and in their aid and assistance: 

(1) in obedience to any judgment of a competent court; 

(2) when necessarily committed in overcoming actual resistance to the execution of some 
legal process or to the discharge of any other legal duty; 

(3) when necessarily committed in retaking felons who have been rescued or who have 
escaped or when necessarily committed in arresting felons fleeing from justice; or 

(4) when necessarily committed in order to prevent the escape of a felon from any place of 
lawful custody or confinement. 

B. For the purposes of this section, homicide is necessarily committed when a public officer or 
public employee has probable cause to believe he or another is threatened with serious harm or 
deadly force while performing those lawful duties described in this section. Whenever feasible, a 
public officer or employee should give warning prior to using deadly force. 


History: 1958 Comp., § 40A-2-7, enacted by Laws Danger of the suspect. — Under this section the cru- 
1963, ch, 308, § 2-7; 1989, ch. 222,§1. cial consideration is the conduct and dangerousness of 
The 1989 amendment, effective June 16, 1989, the suspect, not the classification of the crime that he or 
added the present designation for Subsection A, redesig- she has committed or is alleged to have committed. State 
nated former Subsections A through D as Paragraphs (1) v. Mantelli, 2002-NMCA-033, 131 N.M. 692, 42 Pad 272, 
through (4) of present Subsection A, and added present cert. denied, 131 N.M. 737, 42 P.3d 842, 
Subsection B. Use of deadly force. — While this section speaks of 


justifiable homicide, the appellate court reads it as autho- 


ANNOTATIONS rizing the use of deadly force by law enforcement officers 

Legislative recognition of common law. — This whether or not the suspect is ultimately killed. State v. 
section and Section 30-2-7 NMSA’1978 are in reality Mantelli, 2002-NMCA-033, 131 N.M. 692, 42 P3d 272, 
a legislative recognition of the:common law which em- cert. denied, 131 N.M. 737, 42 P.3d 842. 
powered officers to perform their duty of apprehending Reasonableness a jury question. — Generally, the 
and bringing felons to the bar of justice. Alaniz v. Funk, question of the reasonableness of the actions of the officer 
1961-NMSC-140, 69 N.M. 164, 364 P.2d 1033. in using lethal force to apprehend a felon is a question of 

Arresting officer to use best judgment. — When fact for the jury. Alaniz v. Funk, 1961-NMSC-140, 69 N.M. 
the state sends an officer to make an arrest for a felony, 164, 364 P.2d 1033. , : ' 
he must use his best judgment to make the arrest, peace- It is apparent, through the inclusion of "probable 
ably if he can, but forcibly if he must. Alaniz v. Funk, cause" in Subsection B, that the reasonableness of an 
1961-NMSC-140, 69 N.M. 164, 364 P.2d 1033. individual police officer's actions is an objective analysis 

Use of necessary force in making arrest. — An officer evaluated from his perspective at the time of the incident 
having the right to arrest an offender may use such force as and is necessarily a factual inquiry. State v, Mantelli, 
is necessary to effect his purpose, to the extent of taking life, 2002-NMCA-033, 131 N.M. 692, 42 P.3d 272, cert. denied, 
State v. Vargas, 1937-NMSC-049, 42 N.M. 1, 74 P.2d 62, 131 N.M. 737, 42 P.dd 842. . 


Self-defense authorized. — A self-defense instruc- 
tion is required whenever a defendant presents evidence 
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sufficient to allow reasonable minds to differ as to all forward and place him under physical restraint, and, in'so do- 
elements. of the defense; this is also the standard that ing, the officers could defend themselves and use deadly force 
should .be applied when determining if the jury should if such were justified by the circumstances. Cordova v, City of 
be instructed on justifiable homicide by a police offi- Albuquerque, 1974-NMCA-101, 86 N.M. 697, 526 P.2d 1290. 
cer‘in accordance with this section. State v, Mantelli, Instruction appropriate. — Officer charged with kill- 
2002-NMCA-038, 181 N.M. 692, 42 P.38d 272, cert. denied, ing one resisting an arrest for felony was entitled to have 
131 N.M. 787, 42 P.3d 842. jury instructed as to what constitutes justifiable homicide. 
Although-an officer must ‘not kill for an escape where Territory of New Mexico v. Gutierrez, 1905-NMSC-018, 13 
the party is in custody for a misdemeanor, if the party as- N.M. 138, 79 P. 716. 
saults the officer, with such violence that he had reason- Law reviews. — For symposium, "The Impact of the 
able ground to believe his life in peril, he may justify kill- Equal Rights: Amendment on the New Mexico Criminal 
ing the party. State v. Vargas, 1937-NMSC-049, 42 N.M. 1, Code," see 3 N.M.L. Rev. 106 (1973). 
74P2d62,°. Am. Jur. 2d, A.L.R. and CwJ.S. references. - — 40 Am. 
Large rocks, hurled by misdemeanant at deputy sher- Jur. 2d Homicide §§ 121, 134 to 137, 
iff in resisting arrest, were dangerous weapons, justifying Misdemeanor, degree of force that may be employed in 
resort to extreme measures on part of deputy. State v. Var- arresting one charged with, 3 A.L.R. 1170, 42 A.L.R. 1200. 
gas, 1937-NMSC-049, 42 N.M. 1, 74 P.2d 62, Peace: officers' criminal responsibility for killing. or 
Duty not to retreat. — In a wrongful death suit, where wounding one whom they wished. to investigate or iden- 
the evidence showed that decedent committed at least two tify, 18 A.L.R. 13868, 61 A.L.R. 321. 


felonies in the presence of police officers, the officers' duty, 40 C.J.S. Homicide §§ 104:to 107, 
when. he fired upon them, was not to, retreat but to press pits 


30-2-7, ‘Justifiable homicide by citizen. 


Homicide is justifiable when committed by any person in any of the following cases: 

A. when committed in the necessary defense of his life, his family or his property, or in neces- 
sarily defending against any unlawful action directed against himself, his wife or family; 

B. when committed in the lawful defense of himself or of another and when there is a reason- 
able ground to believe a design exists to commit a felony or to do some great personal injury against 


’ such person or another, and there is imminent danger that the design will be accomplished; or 


C. when necessarily committed in attempting, by lawful ways and means, to apprehend any 
person for any felony committed*in his presence, or in lawfully suppressing any riot, or in neces- 
sarily and lawfully keeping and preserving the peace. 


History: 1953 Comp., §. 40A-2-8, enacted by Laws involyement in a crime against the defendant. State v. 
1963, ch. 303, § 2-8. . Coffin, 1999-NMSC-038, 128 N.M. 192, 991 P.2d 477. 
ANNOTATIONS Provocation by defendant. — A defendant who pro- 


vokes an encounter, as a result of which the defendant 


Imperfect self-defense. — Imperfect self-defense, finds it necessary to use deadly force in defense, were 
which occurs when a person uses excessive force while claim defendant was acting in self-defense. State v, Lu- 
otherwise lawfully engaging in self-defense, is not a true cero, 1998-NMSC-044, 126 N.M. 552, li P.2d 1148; State 
affirmative defense for which a defendant is entitled to v, Chavez, 1983-NMSO-037, 99 N.M. 609, 661 P.2d 887, 


an instruction. Any issues raised by a defendant's claim Excessive force. — The use of.excessive force in self- 


of imperfect self-defense are properly addressed when the defense is not reasonable and does not entitle one to a self- 
jury is instructed on voluntary manslaughter. State v. Her- defense instruction. State v. Sutphin, 2007-NMSC-045, 
rera, 2014-NMCA-007, cert. denied, 2013-NMCERT-012. 142. N.M. 191, 164 P.dd 72. 
Recognition of common’ law. — This section and To warrant self-defense instruction evidence 
Section 30-2-6 NMSA 1978 are in reality a legislative rec- must raise reasonable doubt in the minds. of the jury 


+48 : to whether or not a defendant accused of homicide did 
ognition of the common law which empowered officers to as iN 
perform their duty of apprehending and bringing felons act in self-defense, ves v. Martinez, 1981-NMSC-016, 95 
to the bar of justice: Alaniz v. Funk, 1961-NMSC-140, 69 N.M, 421, 622 P.2d 1041, 


Subjective apprehension of harm necessary. — It 
lendacs etbesiiaite AEROBIE! befoié! 'scltdefenas'in- was not sufficient to justify the taking of human life that 
struction can be given are: (1) an appearance of immedi- a person had. reason to apprehend death or great bodily 


ate danger of death or great bodily harm to the defendant; (2) harm to himself unless he killed his assailant; he must 
the defendant was in fact put in such fear; and (3) a reason- entertain such belief and must be acting upon it. State v. 
able person would have reacted in a similar manner. State v. Parks, 1919-NMSC-041, 25 N.M. 395, 183, P. 433, 
Martinez} 1981-NMSC-016, 95 N.M. 421, 622 P.2d 1041. Threat of great personal injury. — Laws 1853-1854, 
‘Multiple attacker. — While a person may act in self- p. 86, (former 40-24-13, 1953 Comp.), defining homicide 
defense against multiple attackers acting in concert, this as justifiable when Serer ttted qe lawful ecisalelenae AR 
principle applies only to the extent that each accomplice reasonable ground to apprehend some great personal in- 
poses an immediate danger of death or great bodily harm, jury meant something more than apprehension, however 
thereby necessitating an act of self-defense. State v. Cof- imminent, of a mere battery, not amounting to a felony, 
fin, 1999-NMSC-038, 128 N.M. 192, 991 P.2d 477. and required an apparent design either to take the life 
Retaliation. — Self-defense is defined by the objec- or inflict great personal injury on the person assailed, 
tively reasonable necessity of the action and does not amounting to a felony, if carried out, and imminent dan- 


! tats ger of such design being accomplished, Territory v. Baker, 
extend to a defendant's act of retaliation for another's 1887.NMSC-021, 4 NM. (Gild,) 236, 13 P. 30, 
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Defense of chastity. — Woman accused of voluntary 
manslaughter was entitled, on written request, to special 
instruction on her claim of defense of her chastity. State v. 
Martinez, 1924-NMSC-075, 30 N.M. 178, 230 P. 379. 

Defense of habitation authorized. — The defense 
of habitation alone, without a statute making it a felony 
to unlawfully and maliciously injure a house, gave house- 
holder the right. to meet force with force, and "an attack 
upon a dwelling, and especially in the night, the law re- 
gards as equivalent to an assault on a man's person, for a 
man's house is his castle." State v. Couch, 1946-NMSC-047, 
52 N.M. 127, 198 P.2d 405, 

While no law countenances wanton slaying, the protec- 
tion and security of life being the most vital interest of soci- 
ety, the law of habitation and the resistance to the commis- 
sion of a felony thereon gave householder the right to kill 
the aggressor, if such killing was necessary or apparently 
necessary to prevent or repel the felonious aggression. 
State v. Couch, 1946-NMSC-047, 52 N.M. 127, 193 P.2d 405. 

Householder not obliged to retreat. — When one's 
home was attacked in the middle of a dark night by per- 
sons riding in an automobile, the householder, being un- 
able to determine what weapons the assailants had, was 
not obliged to retreat but might pursue his adversaries 
until out of danger. State v. Couch, 1946-NMSC-047, 52 
N.M. 127, 193 P.2d 405. 

Substantial injury to dwelling not necessary, — 
Instruction that injury to a dwelling, to be felonious so as 
to justify killing, must be of a substantial character consti- 
tuted a prejudicial error, State v. Couch, 1946-NMSC-047, 
52 N.M. 127, 193 P.2d 405. 

Property other than dwelling. — Under former 
law, trespass upon real estate not the dwelling house of 
accused did not of itself justify or excuse killing of tres- 
passer. State v. Martinez, 1929-NMSC-040, 34 N.M. 112, 
278 P. 210. 

Apprehension of suspected felon. — Deadly force 
in the apprehension of suspected felons is justifiable only 
when the citizen has probable cause to believe he or she is 
threatened with serious bodily harm or the use of deadly 
force. State v, Johnson, 1998-NMCA-019, 124 N.M. 647, 
954 P.2d 79, 

Requisites of instructions. — It is not imperative 
that the charge to the jury use the precise terms of the 
statute; instructions are sufficient which substantially 
follow the language of the statute or use equivalent lan- 
guage, adequately covering every phase of the case raised 
by the evidence on which the defendant is entitled to have 
the jury instructed. State v. Maestas, 1957-NMSC-057, 63 
N.M. 67, 813 P.2d 337. 

Jury to consider threat of danger from defendant's 
standpoint. — Where defense of habitation’is invoked in 
homicide case, the danger or apparent danger must be con- 
sidered from the standpoint of accused, and not according 
to the actual facts as they developed at the trial. State v. 
Couch, 1946-NMSC-047, 52 N.M., 127, 193:P.2d 405. : 

- The jury was adequately instructed where it was charged 
that if it reasonably appeared to the defendant that his 
brother was in imminent danger of death or great bodily 
injury, then the defendant had a right to use such force as 
would appear reasonably necessary to repel the attack, and 
the jury was further instructed to view the matter from 
defendant's viewpoint, even though it afterward appeared 
that no injury was intended and no danger existed. State v. 
Maestas, 1957-NMSC-057, 63 N.M: 67, 318 P.2d 337. 

Instruction on right to act in view of wife's health. 
— Refusal of instruction relating to defendant's right to 
act in view of his wife's condition and effect which repeated 
assaults upon the habitation had had upon her health 
was reversible error. State v. Couch, 1946-NMSC-047, 52 
N.M. 127; 193 P.2d 405. 

When self-defense instruction mandatory. — 
Where self-defense ‘is involved in a criminal case and 
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there is any evidence, although slight, to establish the 
same, it is not only proper for the court, but its duty as 
well, to instruct the jury fully and clearly on all phases of 
the law on the issues that are warranted by the evidence, 
even though such defense is supported only by the defen- 
dant's own testimony. State v. Heisler, 1954-NMSC-032, 

58 N.M. 446, 272 P.2d 660. 

Evidence held to support theory of self-defense. — 
The recovery of a spent bullet, after trial, from under the 
hood of the defendant's car, and evidence regarding its angle 
of entry and rifling characteristics consistent with its having 
been fired by a gun of the type and caliber known by police to 
be owned by the victim, was not merely cumulative evidence, 
but was a material piece of demonstrative evidence strength- 
ening the defendant's theory of self-defense. State v. Melen- 
dez, 1981-NMCA-027, 97 N.M; 740, 643 P.2d 609, rev'd on 
other grounds, 1982-NMSC-039, 97 N.M. 738, 643 P.2d 607. 

When inappropriate. — If the evidence in the case 
is insufficient to raise a reasonable doubt as to whether 
a defendant accused of a homicide did act in self-defense, 
any instruction on that issue is properly refused. State v. 
Heisler, 1954-NMSC-032, 58 N.M. 446, 272 P.2d 660. 

Instructions properly refused. — In prosecution for 
assault with intent to kill, refusal to instruct that person 
has a right to defend his property from trespass or lar- 
ceny, and that jury should acquit.defendant if it found he 
shot at prosecuting witness to stop him from removing 
defendant's property and that such action was necessary 
to prevent, it was not error where evidence did not show 
prosecuting witness was on land leased by defendant at 
time of assault and in light of instructions given. State 
v. Waggoner, 1946-NMSC-001, 49 N.M. 399, 165 P.2d 122. 

Law reviews. — For symposium, "The Impact-of the 
Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L. Rev. 106 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur, 2d Homicide §§ 110 to 126, 138. 

Duty to retreat as affected by illegal character of prem- 
ises on which homicide occurs, 2 A.L.R. 518. 

Right of self-defense as affected by defendant's violation 
of law only casually related to the encounter, 10 A.L.R. 861. 

Killing of third person by shot.or blow aimed at another 
in self-defense, 18 A.L.R. 917, 

Duty to retreat when not on one's premises, 18 A.L:R. 
1279. 

Homicide in defense of habitation or property, 25 A.L.R. 
508, 32 A.L.R. 1541, 34 A.L.R. 1488. 

Evidence of improper conduct by Spenesed toward de- 
fendant's wife as admissible in support of plea of self- 
defense, 44 A.L.R. 860, 

Retreat: extent of premises which may be defended with- 
out retreat under right of self-defense, 52 A.L.R.2d 1458. 

Instructions; duty of trial court to instruct on self-defense, 
in absence of request by accused, 56 A.L.R.2d 1170. 

Admissibility of evidence of uncommunicated threats 
on issue of self-defense in prosecution for homicide, 98 
A.L.R.2d 6. 

Relationship with assailant's wife as provocation de- 
priving defendant of right of self-defense, 9 A.L.R.3d 933. 

Retreat: duty to retreat where assailant and assailed 
share the same living quarters, 26 A,L.R.3d 1296. 

Arrest: private person's authority, in making arrest for 
felony, to shoot or kill alleged felon, 32 A.L.R.3d 1078. 

Duty to retreat as condition of self-defense when one is 
attacked at his office, or place of business or employment, 
41 A.L.R.3d 584, 

Killing by set gun or similar device on defendant's own 
property, 47 A.L.R.3d 646. 

Criminal liability where act of killing is done by one re- 
sisting felony or other unlawful act committed by. defen- 
dant, 56 A.L.R.3d 239. 

Duty to retreat where assailant is social guest on prem- 
ises, 100 A.L.R.3d 582, 
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Fact that gun was unloaded as affecting criminal re- claim, that physical force is necessary - modern cases, 73 
sponsibility, 68 A.L.R.4th 507. A.L.R.4th 993. 

Construction and application of statutes justifying the Admissibility of threats to defendant made by third 
use of force to prevent the use of force against another, 71 parties to support claim of self-defense in criminal pros- 
A.L.R.4th 940, ecution for assault or homicide, 55 A.L.R.5th 449. 

Standard for determination of reasonableness of Homicide: duty to retreat where assailant and assailed 
criminal defendant's belief, for purposes of self-defense share the same living quarters, 67 A.L.R.5th 637. 


40 C.J.S. Homicide §§ 108 to 138. 


30-2-8. When homicide is excusable or justifiable defendant to be 
acquitted. 


Whenever any person is prosecuted for a homicide, and upon his trial the killing shall be found 
to have been excusable or justifiable, the jury shall find such person not guilty and he shall be dis- 
charged. 


History: 1953 Comp., § 40A-2-9, enacted by Laws 
1963, ch. 303, § 2-9. 


30-2-9. Murderer may not profit from wrongdoing; public policy. 


A. The acquiring, profiting or anticipating of benefits by reason of the commission of murder 
where the person committing such crime is convicted of either a capital, first or second degree 
felony, is against the public policy of this state and is prohibited. 

B. In all cases involving devises or bequests, or heirships under the laws of descent and dis- 
tribution, or cotenancies, or future interests, or community estates, or contracts, whether of real, 
personal or mixed properties, where a person, who, by committing murder and where such per- 
son is convicted of either a capital, first or second degree felony, and might receive some benefit 
therefrom either directly or indirectly, the common-law maxim to the effect that one cannot take 
advantage of his own wrong, shall control and be applied to the interpretation, construction and 
application of all statutes or decisions of this state in order to deprive and prevent him from profit- 
ing from such wrongful acts. 


History: 1953 Comp., § 40A-2-10, enacted by Laws Criminal proceeding determinative. — The ques- 
1963, ch. 303, § 2-10. tion of whether the insured was murdered by the person 
- ANNOTATIONS to whom the property would ordinarily go is one to be 


judicially determined, the legislature having seen fit to 
provide that such determination must be ascertained in 
a criminal proceeding. Rose v. Rose, 1968-NMSC-115, 79 
N.M. 435, 444 P.2d 762. 


Applicability. — This statute clearly requires a convic- 
tion of murder. Where defendant was convicted of vehicu- 
lar homicide, a third degree felony, the forfeiture provision 


WA -C , 1997-NMCA-010, 122 Law reviews. — For article, "The Perils of Intestate 
oer co he Prins TERE, ; . Succession in New Mexico and Related Will Problems," 
Section distinct from common law. — This section see 7 Nat. Resources J, 555 (1967). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 23 Am. 
Jur. 2d Descent and Distribution §§ 101 to 109, 134; 41 
Am. Jur. 2d Husband and Wife § 49; 44 Am. Jur, 2d Insur- 


is not merely declaratory of the. common law, nor is it a 
mere extension of or addition to the common-law maxim 
that a beneficiary may not profit by his own crime. Rose v, 


Rose, 1968-NMSC-115, 79 N.M. 435, 444 P.2d 762. ance §1715, — . 
Nature of prohibition. — If the legislature had in- Murder of life tenant by remainderman or reversioner 
tended it as merely declaratory of the common law, it as affecting latter's rights to remainder or reversion, 24 
f A.L.R.2d 1120. 


would have been easy to have said that one who is con- 

victed of feloniously causing the death of another shall not : s 

benefit therefrom. However, the legislature, by express and tween estate of murdered insured and alternative benefi- 

unambiguous language, prohibited only those convicted of ciary named in policy, where murderer was made primary 

murder from so profiting. Rose v, Rose, 1968-NMSC-115, beneficiary, 26 A.L.R.2d 987. ; ; 

79 N.M. 435, 444 P.2d 762. Insurance: killing of insured by beneficiary as affecting 
Matter for legislature. — This is a legislative mat- life insurance or its proceeds, 27 A.L.R.3d 794. 

ter, and where, in 1942, prior to passage of Laws 1956, ch. Felonious killing of one cotenant by the other as affect- 

61, providing that a murderer could not inherit the estate ing latter's rights in the property, 42 A.L.R.3d 1116. 

of his victim, defendant killed his mother, pleading guilty Homicide as precluding taking under will or by intes- 

to murder in’the second degree for the crime, the court tacy, 25 A.L.R.4th 787. eee 

would refuse to amend or set aside the unambiguous stat- 26A C.J.S. Descent and Distribution § 47; 41 C.J.S. Hus- 

utes of descent and distribution under which the property band and Wife § 32; 46A C.J.S. Insurance § 1429; 94 C.J.S. 

of the mother descended to the son. Reagan v. Brown, Wills § 104. 

1955-NMSC-064, 59 N.M. 423, 285 P.2d 789. 


Insurance: right to proceeds of life insurance, as be- 
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ARTICLE 3 


Assault and Battery 


30-3-1 

Sec, 

30-3-1, Assault. 

80-3-2. Aggravated assault. 

30-8-3, Assault with intent to commit a violent felony. 

30-3-4, Battery. 

30-8-5. Aggravated paeaa 

30-3-6. Reasonable detention; assault, battery, public af- 
fray or criminal damage to property, 

80-3-7, Injury to pregnant woman, 

30-3-8. Shooting at dwelling or occupied building; slog 


ing at or from a motor vehicle, 

30-3-8.1. Seizure and forfeiture of motor vehicle; proce- 
dure, 

80-3-8,.2. Court record of conviction; revocation of driv- 
er's license, 

30-3-9, Assault; battery; school personnel. 

30-3-9.1. Assault; battery; sports officials. 

30-3-9.2. Assault; battery; health care personnel, 

30-8-10. Short title. 


30-3-1. Assault. 


Assault consists of either: 


Sec, 

80-38-11. 
30-3-12., 
30-38-13, 


Definitions. 

Assault against a household member. 

Aggravated assault against a household mem- 
ber. 

Assault against a acetal member with in- 
tent to commit a violent felony. 

Battery against a household member. 

Aggravated battery against a household member. 

Multiple convictions of battery or aggravated 
battery. 

Criminal damage to property of household 
member; deprivation of property of house- 
hold member. 

Threatening a judge or an immediate family 
member of a judge; penalty. 

Malicious sharing of personal information of a 
judge or an immediate family member of a 
judge; penalty. ~ 


30-38-14, 
80-38-15, 
30-3-16, 
30-3-17, 


30-3-18, 


30-3-19, 
80-38-20, 


A. an attempt to commit a battery upon the person of another; 


B. 


any unlawful act, threat or menacing conduct which causes another person to reasonably 


believe that he is in danger of receiving an immediate battery; or 
C: the use of insulting language toward another impugning his honor, delicacy or ROpUVALICE, 
Whoever commits assault is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-3-1, enacted by Laws 
1963, ch. 308, § 3-1. 

Cross references, — For assault and battery upon 
revenue division employees, see 7-1-75 NMSA 1978. 

For assault by prisoner, see 30-22-17 NMSA 1978, 

For assaults upon peace anol see 30-22-21 to 30-22- 
-26 NMSA 1978. 


ANNOTATIONS 


Requisites of assault. — An assault under New Mex- 
ico law requires an act, threat or menacing contact, which 
causes the plaintiff to reasonably believe she is in danger 
of receiving an immediate battery. Chavez v. Thomas & 
Betts, Corp., 396 F.3d 1088 (10th Cir. 2005), 

Specific intent is not an essential element of ag- 
gravated assault, — Where defendant was charged with 
aggravated assault with a deadly weapon, and where the 
state presented evidence at trial that the victim of the as- 
sault was standing next to the shooting victim when the 
shooting occurred and that the assault victim reasonably 
believed that she was also going to be shot, and where 
the jury was properly instructed on general criminal in- 
tent, there was sufficient evidence to support defendant's 
conviction for aggravated assault with a deadly weapon. 
Specific intent is not. an essential element of aggravated 
assault. State v. Branch, 2018-NMCA-031, replacing 
2016-NMCA-071, 387 P.3d 250, cert.,denied.. 

Sufficient evidence of aggravated assault. — 


Where defendant was charged with aggravated assault - 


with a deadly weapon, the evidence that the victim of the 
assault was standing right next to the shooting victim 
when the shooting occurred, that the assault victim. be- 
lieved that she was also going to be shot, and where the 
jury was properly instructed on general criminal intent, 
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there was sufficient evidence to support defendant's con- 
viction for aggravated assault with a deadly weapon. 
State v, Branch, 2016-NMCA-071, 387 P.3d 250, replaced 
by 2018-NMCA-031, and cert. quashed. 

Constitutional infirmity i in Subsection C may ex- 
ist insofar as first and fourteenth amendment rights are 
concerned, State v. Parrillo, 1979-NMCA-135, 94 N.M. 
98, 607 P.2d 636, cert. denied, 94 N.M. 629, 614 P.2d 546. 

Insulting language. — Language that meant "follow the 
road, don't go" did not, as a matter of law, tend toward:im- 
pugning the honor, delicacy or reputation of another. State v. 
Vasquez, 1971-NMCA-182, 83 N.M. 388; 492 P.2d 1005. 

Requisites of assault. — For there to have been an 
assault upon a victim, there must have been:an act; threat 
or conduct. which caused him to reasonably believe he 
was'in danger of receiving an immediate battery. State v. 
Mata, 1974-NMCA-067, 86 N.M. 548, 525 P.2d 908, cert. 
denied, 86 N.M. 528, 525 P.2d 888. 

Batteries do not include assault. — While assault 
and battery are closely related; one may exist without'the 
other. All batteries do not include an.assault, For there to 
be an assault, there must have been an act, threat or men- 
acing conduct which causes another person to reasonably 
believe that he is in danger of receiving an immediate bat- 
tery. Baca v, Velez, 1992-NMCA.053, 114 N.M. 13, 833 P.2d 
1194, cert. denied, 113 N.M. 636, 830 P.2d 553. Le 

Evidence of victim's apprehension. — Where there 
was no direct evidence of an alleged victim's belief that 
he was in danger of receiving an immediate battery, the 
evidence was insufficient to. show that any assault had 
been committed. State.v. Mata, 1974-NMCA-067, 86 N.M. 
548, 525 P.2d 908, cert. denied, 86 N.M. 528, 525 P.2d 888. 

Sufficient evidence of assault by a corrections 
officer against an inmate. — Where defendant was 
charged with two counts of assault and attempted battery 
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committed against an inmate, allegedly committed while 
defendant was employed as a corrections officer, and 
where evidence was presented at trial that defendant, 
while escorting the victim out of a courtroom following 
a hearing, attempted to kiss the victim multiple times, 
that the victim pushed defendant away each time, but 
gave defendant her phone number because she was ner- 
vous, uncomfortable, and scared that defendant would try 
to do more than kiss her, and where defendant claimed 
that his two convictions for assault were not supported 
by sufficient evidence because there was no evidence that 
defendant was angry at the time of either of his attempts 
to kiss the victim, there was sufficient evidence to support 
defendant's convictions for assault where evidence estab- 
lished that the victim was under defendant's physical con- 
trol, restrained by shackles, and isolated within the court- 
house when defendant attempted to kiss her. The victim's 
testimony provided relevant direct and circumstantial 
evidence from which a reasonable jury could conclude that 
under these specific circumstances, defendant's attempts 
to kiss her were done in an offensive or insulting manner, 
State v, Arvizo, 2021-NMCA-055, cert. denied. 

Evidence of threats following assault and at- 
tempted battery was relevant. — Where defendant 
was charged with two counts of assault and attempted 
battery committed against an inmate, allegedly commit- 
ted while defendant was employed as a corrections officer, 
and where evidence was presented that defendant, while 
escorting the victim out of a courtroom following a hearing, 
attempted to kiss the victim multiple times, that the vic- 
tim pushed defendant away each time, but gave defendant 
her phone number because she was nervous, uncomfort- 
able, and scared that defendant would try to do more than 
kiss her, and that following the victim's release from jail, 
she received messages on her cell phone from defendant, 
including a threat from defendant that he would call the 
victim's "tracker" if she continued to refuse to return his 
calls, which the victim interpreted as a threat to send her 
back to jail, the district court did not abuse its discretion 
by admitting evidence of defendant's voicemail messages 
because it was not against the logic and effect of the facts 
and circumstances of the case for the district court to allow 
testimony about defendant's voicemail message threaten- 
ing the victim with penal consequences if she continued 
to refuse his calls. State v. Arvizo, 2021-NMCA-055, cert, 
denied. 

Improperly admitted evidence of menacing con- 
duct not unfairly prejudicial. — Where defendant 
was improperly charged and convicted of aggravated as- 
sault with a deadly weapon along with tampering with 
evidence, and the district court admitted evidence that 
defendant stated that he robbed the neighborhood in the 
course of the overall incident at issue, the admission of de- 
fendant's statement was not unfairly prejudicial because 
although the evidence related to defendant's menacing 
conduct, which related solely to the improperly charged, 
assault-based offense, the testimony about defendant's 
statement that he robbed the neighborhood was elicited 
from the victim, not law enforcement, was offered in the 
context of other blustering comments from defendant, de- 
fendant makes no showing that the state placed emphasis 
on the statement, there was no indication that the state 
attempted to relate the statement to the conduct that sup- 
ported defendant's conviction for tampering, and there 
was other sufficient evidence to supporting defendant's 
conviction for tampering with evidence. State v. Radosev- 
ich, 2016-NMCA-060, 376 P.3d 871, rev'd on other grounds, 
2018-NMSC-028. 

Definition mandatory part of instructions. — 
The definition of assault found in this section contains 
essential elements of the crime of which defendant was 
convicted, assault with intent to commit.a violent. fel- 
ony, and hence, failure to instruct on the definition of 
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assault constituted jurisdictional error. State v. Jones, 
1973-NMCA-107, 85 N.M. 426, 512 P.2d 1262. 

Instruction on assault as lesser included offense. 
— In trial of Indian for rape under the federal Major 
Crimes Act (18 U.S.C. §§ 1153, 3242, conferring federal 
jurisdiction over certain enumerated major crimes com- 
mitted by Indians on Indian reservations), it was revers- 
ible error for trial court to refuse to instruct on the non- 
enumerated offenses of attempted rape, simple assault 
and battery, all of which were lesser included offenses 
under New Mexico law. Joe v. United States, 510 F.2d 1038 
(10th Cir. 1974). 

Law reviews. — For article, "The Proposed New Mex- 
ico Criminal Code," see 1 Nat. Resources J. 122 (1961). 

For article, "The Confusing Law of Criminal Intent in 
New Mexico," see 5 N.M.L. Rev, 63 (1974). 

For note, "Municipal Assumption of Tort Liability for Dam- 
age Caused by Police Officers," see 1 N.M.L. Rev. 263 (1971). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assault and Battery §§ 8 to 36. 

Indecent proposal to woman as assault, 12 A.L.R.2d 971. 

Homicide: acquittal on homicide charge as bar to subse- 
quent prosecution for assault and battery or vice versa, 37 
A.L.R.2d 1068. 

Motor vehicle: criminal responsibility for assault and 
battery by operation of mechanically defective motor ve- 
hicle, 88 A.L.R.2d 1165. 

Criminal liability for excessive or improper punishment 
inflicted on child by parent, teacher, or one in loco paren- 
tis, 89 A.L.R.2d 396. 

Deadly or dangerous weapon, intent to do serious harm 
as essential to crime of assault with, 92 A.L.R.2d 635. 

Unintentional killing of or injury to third person during 
attempted self-defense, 55 A.L.R.3d 620. 

Automobile as dangerous. or deadly weapon within 
meaning of assault or battery statute, 89 A.L.R.3d 1026. 

Admissibility of evidence of character or reputation of 
party in civil action for assault on issues other than im- 
peachment, 91 A.L.R.3d 718. 

Criminal liability as barring or mitigating recovery of 
punitive damages, 98 A.L.R.3d 870. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

Civil liability for insulting or abusive language - mod- 
ern status, 20 A.L.R.4th 778. 

Sufficiency of evidence to establish criminal participa- 
tion by individual involved in gang fight or assault, 24 
A.L.R.4th 243. 

Liability of hotel or motel operator for injury to guest 
resulting from assault by third party, 28 A.L.R.4th 80. 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

Standard for. determination of reasonableness of 
criminal defendant's belief, for purposes of self-defense 
claim, that physical force is necessary - modern cases, 73 
A.L.R.4th 993. 

Franchisor's tort liability for injuries allegedly caused 
by assault or other criminal activity on or near franchise 
premises, 2 A.L.R.5th 369, 

Transmission or risk of transmission of human immu- 
nodeficiency virus (HIV) or acquired immunodeficiency 
syndrome (AIDS) as basis for prosecution or sentencing 
in criminal or military discipline case, 13 A.L.R.5th 628. 

Admissibility of threats to defendant made by. third 
parties to support claim of self-defense in criminal pros- 
ecution for assault or homicide, 55 A.L.R.5th 449. 

Attempt to commit assault as criminal offense, 93 
A.L.R.5th 683. 

Effect of federal assault statute (18 USCS § 113) on 
prosecutions under Assimilative Crimes Act (18 USCS 
§ 13) making state criminal laws applicable to acts com- 
mitted on federal reservations, 57 A.L.R. Fed. 957. 

6A C.J.S. Assault and Battery § 64. 
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30-3-2. Aggravated assault. 


Aggravated assault consists of either: 
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A, . unlawfully assaulting or striking at another with a deadly weapon; 
B. committing assault by threatening or menacing another while wearing a mask, hood, robe 
or other covering upon the face, head or body, or while disguised in any manner, so as to conceal 


identity; or 


C.-. wilfully [willfully] and intentionally assaulting another with intent to commit any felony. 
Whoever commits aggravated assault is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-8-2, enacted by Laws 
1963, ch. 308, § 3-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Cross references. — For aggravated assault upon 
peace officer, see 30-22-22 NMSA 1978. 

For instruction on general criminal intent, see UJI 14- 
141 NMRA. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 

II... ELEMENTS OF AGGRAVATED ASSAULT, 
Ill. EVIDENCE AND PROOF. 

IV. DOUBLE JEOPARDY. 

Vv... JURY INSTRUCTIONS. 


I. GENERAL CONSIDERATION, 


Legislative intent for separate punishments. 
— As each offense includes one statutory element not 
included in the other, the presumption is that the legis- 
lature intended to punish separately the two offenses of 
aggravated assault and armed robbery. State v. Armijo, 
2005-NMCA-010, 136 'N.M. 723,104 P.3d 1114. 

Multiple victims. — Defendant's convictions for two 
counts of aggravated assault stemming from defendant's 
one act of pointing a shotgun at two victims at the same 
time did not violate the double jeopardy clause, because 
each victim suffered distinct mental harm protected by the 
statute. State v. Roper, 2001-NMCA-093, 131 N.M. 189, 34 
P.3d 1338, cert. quashed, 131 N.M. 619, 41 P.3d 345 (2002), 

State v. Maes, 1983-NMCA-078, 100 N.M. 78, 665 P.2d 
1169 is no longer considered to be controlling author- 
ity in determining whether there has been a violation 
of the prohibition against double jeopardy, because the 
analysis contained therein predates, and has been re- 
placed by, the two-pronged analysis of Swafford v. State, 
1991-NMSC-043, 112 N.M. 3, 810 P.2d 1223. State v. 
Armijo, 2005-NMCA-010, 1386 N.M. 723,104 P.38d‘1114. 

Use of deadly weapon to protect property. — The use 
of a deadly weapon in the protection of property is generally 
held, except in extreme cases, to be the use of more than 
justifiable force, and to render the owner of the property li- 
able, both civilly and criminally, for the assault. Brown. v, 
Martinez, 1961-NMSC-040, 68 N.M. 271, 3861 P.2d 152. 


Resisting arrest with deadly weapon. — Resistance: 


of lawful arrest with deadly weapon was not excused by 
fact that the’ officer acted from personal motives, State v. 
Nieto, 1929-NMSC-060, 34 N.M. 232, 280'P. 248. 

Intentional shooting. — The killing of a person by 
intentionally shooting him with a rifle, if not justified by 
the law of self-defense, would constitute at least an as- 
sault with a deadly weapon and would be a felony, and 
hence not involuntary manslaughter. State v. Pruett, 
1921-NMSC-110, 27 N.M. 576; 203 P. 840. 

Prosecution after acquittal of other charges. — 
State did not violate guarantee against double jeopardy in 
prosecuting defendant for assault with intent to commit a 
violent felony and false imprisonment, after an acquittal 
on charges of assault on a jail and false imprisonment and 
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kidnapping of another individual, arising out of the same in- 
cident, since where the jury in the first trial acquitted defen- 
dant they did not necessarily conclude that he was not pres- 
ent at the jail that day and thus did not commit any crimes, 
but simply that he was not guilty of the crimes alleged. State 
v, Tijerina, 1973-NMSC-105, 86 N.M, 31, 519 P.2d 127, cert. 


denied, 417 US. 956, 94 S. Ct, 3085, 41 L, Kd, 2d 674 (1974), 


Statutory language to be used, — An indictment for 
drawing or handling deadly weapon in threatening man- 
ner under Laws 1887, ch, 30, § 2 (former 40-17-3, 1953 
Comp.) was required to follow language of statute. Ter- 
ritory v. Armijo, 1894-NMSC-011, 7 N,M. 571, 37 Pe Atry 
(decided under prior law), 

Word "unlawfully" was not necessary in indictment 
if other words were used which conveyed the same meaning. 
Ruiz v. Territory, 1900-NMSC-013, 10 N.M. 120, 61 P. 126. 

Allegation that gun was loaded unnecessary. — In 
prosecution for an assault with a deadly weapon, a gun, it 
was not necessary to allege that the gun was loaded. Ter- 
ritory v, Gonzales, 1907-NMSC-007, 14 N.M. 81, 89 P. 250, 

Indictment failing to specify appropriate statu- 
tory section. — An indictment framed under Laws 
1887, ch. 30, prescribing penalties for drawing or han- 
dling deadly weapon in threatening manner, assault with 
a deadly weapon and drawing or discharging firearm in 
public place was insufficient when the offense charged 
did not come within scope of any section of that act. Ter- 
ritory v. Armijo, 1894-NMSC-011, 7 N.M. 571, 37 P. 1117 
(decided under prior law). 

Where the state originally charged defendant with as- 
sault with intent to commit the violent felony of robbery 
but later amended the indictment to charge assault with 
intent to commit the felony of larceny, the fact that the 
amended indictment continued to contain the statutory 
references to assault with intent to commit a violent fel- 
ony was not fatal to the indictment, since misreference 
to statutory sections is not a sufficient reason to dismiss 
the indictment. State v. Gallegos, 1989-NMCA-066, 109 
N.M. 55, 781 P.2d 783, cert. denied, 108 N.M. Tittle 
P.2d 549, 

Failing to describe weapon or allege unlawful as- 
sault. — An indictment for assault with a deadly weapon 
under Laws 1907, ch, 36, § 19 (former 40-17-6, 1953 Comp.) 


was insufficient if it did not describe the knife used or failed 


to charge that it was one with which dangerous cuts could be 
given or dangerous thrusts inflicted or that defendant "did 
unlawfully assault." Territory v, Armijo, 1894-NMSC-011, re 
N.M. 571, 37 P. 1117 (decided under prior law). 

Defense of citizen's arrest. — When the defendant 
asserted the defense of citizen's arrest in a prosecution 
for aggravated assault with a deadly weapon, the issue 
of notice of his intent to make an arrest and proof that a 
felony was in fact committed by the arrestee were not ele- 


ments of the defense. State v. Johnson, 1996-NMSC- 075, 


122 N.M. 696, 9380 P.2d 1148. 

Where evidence on charge is overwhelming, de- 
fendant cannot be prejudiced by the testimony as’ to 
the extent of a victim's injuries after the jury is told to 
disregard that testimony, State v. Davis, 1979-NMCA-015, 
92 N.M. 563, 591 P.2d 1160, — : 
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No double jeopardy for sentence enhancement, 
— Double jeopardy did not prohibit the trial court from 
enhancing defendant's sentence for aggravated assault 
with a deadly weapon under the firearm enhancement 
section, 31-18-16A NMSA 1978, since’ each section con- 
tains an element or elements not included in the other 
and the phrase "a noncapital felony" means "any noncapi- 
tal offense". State v. Charlton, 1992-NMCA-124, 115 N.M, 
35, 846 P.2d 341, cert. denied, 114 N.M. 577, 844 P.2d 827, 

Sentence improper. — Sentence of 7 to 15 years for 
convictions of assault with intent to kill and assault with 
a deadly weapon were not in accordance with the so-called 
indeterminate sentence law, former 41-17-1, 1953 Comp., 
which required a trial judge to sentence a person found 
guilty of an offense to the minimum and maximum provided 
by statute for the offense. State v. Romero, 1963-NMSC-168, 
73 N.M. 109, 385 P.2d 967 (decided under prior law). 


Il. ELEMENTS OF AGGRAVATED ASSAULT. 


Threat of bodily harm. — A defendant could be con- 
victed of aggravated assault by merely threatening the 
victim with bodily harm. State v. Armijo, 2005-NMCA-010, 
136 N.M. 723, 104 P.3d 1114. 

Aggravated assault and armed robbery distin- 
guished, — Aggravated assault contains an element that 
armed robbery does not: striking at a victim instead of just 
threatening him. Armed robbery contains an element that ag- 
gravated assault does not; taking victim's property with the 
intent to permanently deprive victim of the property. State v. 
Armijo, 2005-NMCA-010, 136 N.M. 723, 104 P.3d 1114. 

Meaning of "deadly weapon". — Deadly weapons 
shall be construed to mean any>kind or class of pistol 
or gun, whether loaded or unloaded. State v. Montano, 
1961-NMSC-174, 69 N.M. 332,367 P.2d 95. 

Apprehension of danger required. — For there to 
be an aggravated assault there must first be an assault; 
for there to be an assault upon a victim, there must have 
been’ an act, threat or conduct; which caused him to rea- 
sonably believe he was in danger of receiving an immedi- 
ate battery. State v. Mata, 1974-NMCA-067, 86,N.M. 548, 
525 P.2d 908, cert. denied, 86 N.M. 528, 525 P.2d 888. 

General criminal, intent is necessary. element 
of aggravated assault although the terms of the stat- 
ute do not require it. Consequently, something done "not 
with an evil purpose, but for fun, or as a practical joke" is 
not done with the requisite criminal intent necessary to 
constitute the crime of aggravated assault. State v. Cruz, 
1974-NMCA-077, 86 N.M. 455, 525 P.2d 382. 

Intent defined as conscious wrongdoing, — Although 
Subsection A does not refer to intent, intent is required; the 
intent involved is that of conscious wrongdoing. State v.Mas- 
carenas, 1974-NMCA-100, 86 N.M. 692, 526 P:2d 1285.. 

Intent to harm not requisite. — An intent to do 
physical or, bodily injury is not an element of Subsection 
A of this section: State v. Cruz, 1974-NMCA-077, 86 N.M. 
455, 525 P.2d 382. 

Specific intent to do bodily harm is not a necessary ele- 
ment of aggravated assault under New Mexico law. Proof 
of intent under the aggravated assault statute is achieved 
by showing the defendant intended to commit a simple as- 
sault and did so with a deadly weapon, United States v. 
Boone, 347, F, Supp. 1031 (D.N.M. 1972). 

Great bodily harm is not element of aggravated as- 
sault charge. State v. Davis, 1979-NMCA-015, 92 N.M. 
563, 591 P.2d 1160. 


III. EVIDENCE AND PROOF,. 
State is not required to prove that accused in- 


tended to assault victim, but only that he did an unlawful: 


act which caused the victim to reasonably believe that she 
was in danger of receiving an immediate battery, that the act 
was done with a deadly weapon, and that it was done with 
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a general criminal intent. State v. Manus, 1979-NMSC-035, 
93 N.M..95, 597 P.2d 280, overruled on other grounds, Sells v. 
State, 1982-NMSC-125, 98 N.M. 786, 653 P.2d 162. 

Specific intent is not an essential element of ag- 
gravated assault, — Where defendant was charged with 
aggravated assault with a deadly weapon, and where the 
state presented evidence at trial that the victim of the as- 
sault was standing next to the shooting victim when the 
shooting occurred and that the assault victim reasonably 
believed that she was also going to be shot, and where 
the jury was properly instructed on general:criminal in- 
tent, there was sufficient evidence to support defendant's 
conviction for aggravated assault with a deadly weapon. 
Specific intent is not an essential element of aggravated 
assault. State v. Branch; 2018-NMCA-031, replacing 
2016-NMCA-071, 387 P.3d 250, cert. denied. 

Sufficient evidence of aggravated assault. — 
Where defendant was charged with aggravated assault 
with a deadly weapon, the evidence that the victim of 
the assault was standing right next to the shooting vic- 
tim when the shooting occurred, that the assault victim 
believed that she was also going to be shot, and where 
the jury was properly instructed on general criminal in- 
tent, there was sufficient evidence to support defendant's 
conviction for aggravated assault with a deadly weapon. 
State v. Branch, 2016-NMCA-071, 387 P.3d 250, replaced 
by 2018-NMCA-081, and cert. quashed. 

Sufficient evidence of aggravated assault with a 
deadly weapon. — Where, in defendant's trial for first- 
degree murder, child abuse and aggravated assault with 
a deadly weapon, the jury heard evidence that defendant 
fired a gun at the: shooting victim nine times at point- 
blank range, that the victim was seated in the front pas- 
senger seat of his vehicle, and that the victim's wife was 
seated in the driver's seat of the vehicle, and where the 
victim's wife testified that when the shooting began, she 
closed her eyes and believed that she was going to die, 
there was sufficient evidence for a jury to reasonably in- 
fer that when defendant pointed the gun at the victim, he 
was simultaneously point it in the direction of the victim's 
wife, and there was sufficient evidence to support the ju- 
ry's determination thatthe victim's wife believed she was 
in danger of receiving an immediate battery and that this 
belief was reasonable. State v. Ramirez, 2018-NMSC-003. 

"Use" of a deadly weapon in the context of assault 
with a deadly weapon construed. — A defendant uses a 
deadly weapon to commit assault where a defendant makes 
facilitative use of the deadly weapon. Facilitative use of a 
deadly weapon may be found if (1) a deadly weapon is pres- 
ent. at some point during the encounter, (2) the:victim knows 
or, based on the defendant's words or actions, has reason 
to know’ that the defendant has a deadly weapon, and.(3) 
the presence of the weapon is intentionally used by the de- 
fendant to facilitate the commission of the assault. State v. 
Zachariah G,, 2022-NMSC-008, aff'g.2021-NMCA-036. 

Sufficient evidence of assault on a school employee 
with a deadly weapon. — Where a child was adjudicated 
a delinquent for committing aggravated, assault with a 
deadly.weapon on a school employee, there was sufficient 
evidence to support the adjudication where, although the 
child did not brandish the BB gun he had concealed:in 
his waistband, the child refused to reveal the object to the 
school principal and asked the principal. menacing ques- 
tions, including "What would happen if somebody shot up 
the school?", "Are you afraid to die?", and "How would you 
feel if a twelve-year old shot you?". There was sufficient evi- 
dence to satisfy the essential element that the child used 
the deadly weapon where the evidence supported findings 
that'a deadly weapon was present, that the principal knew 
or had reason to know from the child's words and actions 
that.the child had a BB gun when the child threatened him, 
and that the presence of the weapon was intentionally used 
by the child to facilitate the commission of an assault on 
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the principal. Based on the child's verbal threats that took 
advantage of the presence of the BB gun, it was reasonable 
for the jury to determine that the child's conduct caused 
the principal to reasonably believe that he was in danger 
of receiving an immediate battery, and thus the child wsed 
the deadly weapon to facilitate the assault. State v. Zacha- 
riah G., 2022-NMSC-008, aff'g 2021-NMCA-036. 

Sufficient evidence of aggravated assault by "use" 
of a deadly weapon. — Where a child was adjudicated 
a delinquent for committing aggravated assault with a 
deadly weapon on a school employee, there was sufficient 
evidence to support the adjudication where, although the 
child did not brandish or retrieve a BB gun he had con- 
cealed in his waistband, the child refused to reveal the 
object to the school principal and asked the school princi- 
pal menacing questions, including "What would happen if 
somebody shot up the school?", "Are you afraid to die?", and 
"How would you feel if a twelve-year-old shot you?". A rea- 
sonable juror could have determined that the child threat- 
ened the principal with the BB gun and that the BB gun 
was instrumental to the child's assault because the child's 
menacing and threatening questions instilled fear in the 
principal while the BB gun was bulging from the child's 
pants and of which the child knew the principal was aware. 
State v. Zachariah G., 2021-NMCA-036, cert. granted. 

Sufficient evidence of aggravated assault. — 
Where defendant was convicted of three counts of ag- 
gravated assault for unlawfully assaulting or striking 
at another with a deadly: weapon, there was sufficient 
evidence to support the convictions where the evidence 
presented at trial established that defendant admitted 
to police that he discharged his firearm twice in the air 
and twice at a vehicle that he knew to be occupied by 
multiple people, because the evidence was such that the 
jury could have concluded that defendant's act of shoot- 
ing at the occupied vehicle caused the occupants of the 
vehicle to believe defendant was about to intrude on 
their bodily integrity or personal safety. State v, Cande- 
laria, 2019-NMSC-004. 

Use of circumstantial evidence. — On trial of charge 
of assault with deadly weapon, whether the weapon was in 
fact used may be shown by circumstantial evidence. State 
v, Conwell, 1982-NMSC-042, 36 N.M. 253, 18 P.2d 554. 

Proof of motive is not indispensable to convic- 
tion. — Without contention that defendant did not shoot 
victim, the state is not required to prove motive. State v. 
Brito, 1969-NMCA-027, 80 N.M. 166, 452 P.2d 694. 

Evidence of victim's prior conviction. — Exclusion 
of bare fact that ‘person threatened with deadly weapon 
had been convicted of voluntary manslaughter, offered as 
bearing on self-defense, was within discretion of trial court. 
State v. Nieto, 1929-NMSC-060, 34 N.M. 282, 280 P. 248. 

Sufficient evidence of aggravated assault. — Where 
co-defendant held a knife at the victim's throat and told the 
victim that he was going to kill him, the facts were sufficient 
to support the jury's finding that a reasonable person in the 
victim's position would believe that his bodily integrity was 
threatened by co-defendant's use of the knife. State v. Her- 
rera, 2015-NMCA-116, cert. denied, 2015-NMCERT-010, 

Evidence sufficient. — Evidence that defendant pulled 
the loaded gun from his pocket and made threat to kill af- 
ter argument over girlfriend was substantial evidence of an 
attempt to apply force in either an insolent or angry man- 
ner and therefore sufficient evidence of aggravated assault. 
State v. Woods, 1971-NMCA-026, 82 N.M. 449, 483 P.2d 504. 

Evidence that defendant told victim to leave, fired re- 
volver within one foot of and in the direction of victim, 
and ¢ealled victim a son of a bitch and told him to get up, 
supports conviction for aggravated assault. State v. Brito, 
1969-NMCA-027, 80 N.M. 166, 452 P.2d 694. 

The evidence was sufficient to sustain defendant's convic- 
tion for offense of aggravated assault when he pointed'a gun 
at victim and asked for money, which was handed over, victim 
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testifying that he was worried because the gun was loaded. 
State v. Anaya, 1968-NMCA-014, 79 N.M. 43, 439 P.2d 561. 

Sufficient evidence to support conviction, despite fail- 
ure to preserve fingerprints or trace ownership of weapon. 
State v. Peterson, 1985-NMCA-109, 103 N.M. 638, 711 P.2d 
915, cert. denied, 475 U.S. 1052, 106 S. Ct. 1279, 89 L. Ed. 
2d 586 (1986). 

A defendant's acts of specifically pointing a rifle at each 
of several victims on two or more separate instances, ac- 
companied by verbal threats, constituted evidence from 
which the jury could properly determine that defendant 
committed the separate offenses of aggravated assault 
and false imprisonment against each victim, Moreover, 
the jury could find that defendant falsely imprisoned his 
victims at the beginning of the episode and thereafter 
committed additional independent aggravated assaults 
for which he could be separately punished. State v. Bachi- 
cha, 1991-NMCA-014, 111 N.M, 601, 808 P.2d 51, cert. de- 
nied, 111 N.M. 529, 807 P.2d 227. 

Because the aggravated assault statute and the armed 
robbery statute share common ground in theory, a defen- 
dant's conviction could rely on similar, if not identical, 
evidence. State v. Armijo, 2005-NMCA-010, 186 N.M. 723; 
104 P.3d 1114. 


IV. DOUBLE JEOPARDY. 


Prosecution under Assimilative Crimes Act. — 
A person may be prosecuted and convicted of the lesser 
included offense of aggravated assault, in violation of 
New Mexico law, when congress has enacted a statute 
(18 U.S.C. § 113) making simple assault and its more ag- 
gravated forms federal offenses. United States v. pth 
967 F.2d 1431 (10th Cir. 1992). 

Lesser included offense of aggravated battery. — 
Aggravated assault by use of a threat with a deadly weapon 
is a lesser included offense of aggravated battery. State v. 
DeMary, 1982-NMSC-144, 99 N.M. 177, 655 P.2d 1021. 

No double jeopardy where facts differ. — If the 
factual basis for the alleged conviction for assault in mu- 
nicipal court and the factual basis for the aggravated 
assault conviction differ, then there would be no double 
jeopardy and the burden will be on defendant to prove 
a factual basis showing double jeopardy. State v. Woods, 
1973-NMCA-114, 85 N.M. 452,513 P.2d 189. 

Separate criminal acts. — Assault with a deadly 
weapon, even though committed in connection with a larceny 
is a separate criminal act, as distinguished from a necessary 
ingredient of the crime of larceny, and, accordingly, there may 
be a conviction and punishment for both, State v. Marines, 
1967-NMSC-103, 77 N.M. 745, 427 P.2d 260. 

Separate punishment for aggravated assault and 
arson. — The legislature intended separate punishment 
for the crimes of arson and aggravated assault, While 
these statutes may be violated together, they are not nec- 
essarily violated together. Punishment for a violation of 
either statute is not enhanced for a violation of the other. 
The legislature intended separate punishment for uni- 
tary conduct violating both statutes. State v. Rodriguez, 
1992-NMCA-035, 113 N.M. 767, 833 P.2d 244, cert. denied, 
113 N.M. 636, 830 P.2d 553. — 

Shooting into occupied vehicle. — Separate pun- 
ishments are intended for the offenses of shooting into 
an occupied vehicle and aggravated assault with a deadly 
weapon, State v. Sosa, 1997-NMSC-082, 123 N.M. 564, 943 
P.2d 1017, abrogated by State v. Porter, 2020-NMSC-020. 

Aggravated assault not lesser included offense. 
— Assault with intent to kill can be committed without 
use of a deadly weapon; thus, aggravated assault with a 
deadly weapon was not a lesser included offense. State v. 
Patterson, 1977-NMCA-084,; 90 N.M..735, 568 P.2d 261.. 

Lesser included offense of federal crime. — The 
New Mexico offense of aggravated assault is a lesser 
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included offense of the federal crime of assault with a dan- 
gerous weapon with specific intent to do bodily harm, 18 
U.S.C. § 113(c) (now 18 U.S.C. § 113(a)(3)). United States v. 
Abeyta, 27 F.3d 470 (10th Cir. 1994). 

Merger of conviction for aggravated assault into 
offense of false imprisonment. — Even though a de- 
fendant's acts of threatening each of multiple victims with 
a deadly weapon constituted the means by which his vic- 
tims were restrained or confined against their will so as to 
cause the assault to merge into the crime of false impris- 
onment, the trial court did not err in refusing to merge 
defendant's convictions of aggravated assault into the of- 
fenses of false imprisonment, because there was evidence 
of multiple acts of aggravated assault committed against 
each victim. State v. Bachicha, 1991-NMCA-014, 111 N.M. 
601, 808 P.2d 51, cert denied, 111 N.M. 529, 807 P.2d 227. 


V. JURY INSTRUCTIONS. 


Jury instructions on aggravated assault as lesser 
included offense. — In prosecution for assault with a 
deadly weapon with specific intent to do bodily harm (18 
U.S.C. § 118(c)) (now 118(a)(3)), where the record was rife 
with testimony that alcohol might have affected defendant's 
ability to appreciate the import of his actions, defendant 
was entitled to an instruction on the lesser included New 
Mexico offense of aggravated assault, which has the same 
action elements but does not include a specific intent to in- 
jure. United States v, Abeyta, 27 F.3d 470 (10th Cir. 1994). 

Instruction's definitions sufficient. — Instruction de- 
fining "assault" as an attempt to commit a battery upon the 
person of another and "unlawful" as means contrary to law 
and without legal excuse or justification, held not to be error. 
State v. Woods, 1971-NMCA-026, 82 N.M. 449, 483 P.2d 504. 

Instructions on intent insufficient. — Conscious 
wrongdoing is an essential element of Subsection A of this 
statute, and instructions in the language of the statute 
were insufficient to inform the jury of the intent required. 
Hence, defendant's conviction was reversed. State v, Cut- 
nosé, 1974-NMCA-130, 87 N.M. 307, 5382 P.2d 896, cert. 


‘denied, 87 N.M. 299, 532 P.2d 888. 


Word "unlawful" insufficient description of intent. 
— When a statute sets forth the requisite intent, instruc- 
tions in the language of the statute sufficiently instruct on 
the required intent. However, where the applicable statute 
speaks of "unlawfulness," instructions informing the jury 
that defendant's conduct must have been unlawful does 
not inform the jury that conscious wrongdoing is an ele- 
ment of the crime of aggravated assault. State v. Mascare- 
nas, 1974-NMCA-100, 86 N.M. 692, 526 P.2d 1285. 

Use of word "unlawfully" unnecessary. — It was not 
necessary to use the word "unlawfully" in an instruction, 
where the jury was informed that the assault must have 
been committed without excuse or justification, and another 
instruction defined an assault as an "unlawful attempt." Ter- 
ritory v. Gonzales, 1907-NMSC-007, 14 N.M. 31, 89 P. 250. 

Use of "feloniously" unnecessary. — Although an 
indictment for assault with a deadly weapon under Laws 
1907, ch. 36, § 19 (former Section 40-17-4, 1953 Comp.) 
used the word "feloniously," there was no error in omit- 
ting it from the instruction as to elements of crime, as the 
use of the word in the indictment was unnecessary, and 
the jury was not required to fix the penalty. Territory v. 
Gonzales, 1907-NMSC-007, 14 N.M. 31, 89 P. 250. 

Use of phrase "without excuse or justification" 
proper. — In prosecution for assault with a deadly 
weapon under Laws 1907, ch. 36, § 19 (former Section 40- 
17-4, 1953 Comp.), it was not error to use the words "with- 
out excuse or justification" in an instruction. Territory v. 
Gonzales, 1907-NMSC-007, 14 N.M. 31, 89 P, 250. 

Failure to instruct on essential elements. — The 
trial court committed reversible error when it instructed 
the jury on the elements of aggravated assault with intent 
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to commit felony aggravated battery, but then failed to 
instruct on the essential elements of felony aggravated 
battery and, instead, instructed on the essential elements 
of misdemeanor aggravated battery. State v. Armijo, 
1999-NMCA-087, 127 N.M. 594, 985 P.2d 764. 

Breaking-and-entering instruction refused since 
defendant intended to threaten. — A requested in- 
struction on breaking and entering as a lesser included of- 
fense was properly refused, where although the evidence 
was susceptible to inferences that defendant did not have 
the requisite intent to commit any batteries or homicides 
until he got inside, there was no evidence other than he had 
the intent, when he entered a house, to threaten someone 
while masked. State v, Durante, 1986-NMCA-024, 104 N.M. 
639, 725 P.2d 839. 

Law reviews. — For article, "The Proposed New Mex- 
ico Criminal Code," see 1 Nat. Resources J, 122 (1961), 

For article, "The Confusing Law of Criminal Intent in 
New Mexico," see 5 N.M.L. Rev. 68 (1974). 

For note, "Criminal Law - The Use of Transferred Intent 
in Attempted Murder, a Specific Intent Crime: State v. Gil- 
lette," see 17 N.M.L. Rev. 189 (1987). 

For survey of 1990-91 criminal procedure and evidence, 
see 22 N.M.L. Rev. 713 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assault and Battery §§ 48 to 55. 

Sense of shame, or other disagreeable emotion on part 
of female, as essential to an aggravated or indecent as- 
sault, 27 A.L.R, 859, 

Deadly or dangerous weapon, intent to do physical 
harm as essential element of crime of assault with, 92 
A.L.R.2d 635. 

Sexual nature of physical contact as aggravating of- 
fense, 63 A.L.R.3d 225. 

Admissibility of evidence of character or reputation of 
party in civil action for assault on issues other than im- 
peachment, 91 A.L.R.3d 718. 

Pocket or clasp knife as deadly or dangerous weapon for 
purposes of statute aggravating offenses such as assault, 
robbery, or homicide, 100 A.L.R.3d 287. 

Dog as deadly or dangerous weapon for purposes of 
statutes aggravating offenses such as assault and robbery, 
7 A.L.R.4th 607, 

Walking cane as deadly or dangerous weapon for pur- 
poses of statutes aggravating offenses such as assault and 
robbery, 8 A.L.R.4th 842. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

Parts of the human body, other than feet, as deadly or 
dangerous weapons for purposes of statutes aggravating 
offenses such as assault and robbery, 8 A.L.R.4th 1268, 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507, 

Standard for determination of reasonableness of 
criminal, defendant's belief, for purposes of self-defense 
claim, that physical force is necessary - modern cases, 73 
A.L.R.4th 993. 

Criminal assault or battery statutes making attack 
on elderly person a special or aggravated offense, 73 
A.L.R.4th 1123. 

Admissibility of expert opinion stating whether a par- 
ticular knife was, or could have been, the weapon used in 
a crime, 88 A.L.R.4th 660. 

Sufficiency of bodily injury to support charge of aggra- 
vated assault, 5 A.L.R.5th 248. 

Stationary object or attached fixture as deadly or 
dangerous weapon for purposes of statute aggravat- 
ing offenses such as assault, robbery, or homicide, 8 
A.L.R.5th 775, 

Kicking as aggravated assault, or assault with danger- 
ous or deadly weapon, 19 A.L.R,5th 823. 

6A C.J.S. Assault and Battery §§ 72 to 82. 
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30-3-3. Assault with intent to commit a violent felony. 


Assault with intent to commit a violent felony consists of any person assaulting ac b, with 1 
intent to kill or commit any murder, mayhem, criminal sexual penetration i in the first, second or 


third degree, robbery or burglary. . 


Whoever commits assault with intent to commit a violent felony is guilty of a third ere: felony. 


History: 1953 Comp., § 40A-3-3, enacted by Laws 
1963, ch. 308, § 3-3; 1977, ch. 193, § 2. 

“Cross references: _ For offense of murder, see 30-2-1 
NMSA 1978, 

For offense of criminal sexual ‘penetration, see 30-9-11 
NMSA 1978. 

For offenses of robbery and burglary, see 30-16-2 and 30- 
16-3 NMSA 1978. 

For assault with intent to commit violent felony upon 
peace officer, see 30-22-23 NMSA 1978. 


ANNOTATIONS 


No double jeopardy bar to punishment. — There 
was no double jeopardy bar to punishment for the of- 
fenses of assault with intent to commit rape and crimi- 
nal sexual penetration, where the victim testified at trial 
that defendant bound her to a bed, struck her several 
times, and threatened her verbally for a period of time 
before commencing the sexual assault. Swafford v. State, 
1991-NMSC-048, 112 N.M. 3, 810 P.2d 1223. 

Essential elements of offense. — Essential elements 
and ingredients of assault with intent to murder were 
willfully and unlawfully to assault a person with intent to 
murder such person, 80 that intent was an essential ingre- 
dient of the crime. Territory v, Baca, 1903-NMSC- 001, itil 
N.M. 559, 71 P. 460. 

Aggravated assault not lesser included offense. 
— Assault with intent to kill can be committed without 
use of a deadly weapon; thus, aggravated assault with a 
deadly weapon was not a lesser included offense. State v. 
Patterson, 1977-NMCA-084, 90 N.M. 735, 568 P:2d 261. 

No merger with aggravated battery. — The double 
jeopardy clause does not prohibit sentencing for both as- 
sault with intent to commit a violent felony murder and 
for aggravated battery with a deadly weapon; one offense 
does not subsume the other and other indicia of legisla- 
tive intent suggests an intent to punish separately. State 
v. Cowden, 1996-NMCA-051, 121 N.M. 703, 917 P.2d 972, 
cert, denied, 121 N.M. 644, 916 P.2d 844. 

No merger with kidnapping conviction. — Merger 
of kidnapping and assault with intent to commit criminal 
sexual penetration convictions was not required by double 
jeopardy considerations where there was evidence apart 
from the defendant's subsequent sexual assault from 
which the jury could infer that the defendant restrained 
the victim with the intent of holding her for services and 
where, under the facts, the assault with intent to commit 
criminal sexual penetration occurred after the victim had 
been restrained and held for services. State v. Williams, 
1986-NMCA-122, 105 N.M. 214, 780 P.2d 1196; cert. de- 
nied, 105 N.M. 111, 729 P.2d 13665. 

No merger with shooting at an inhabited dwell- 
ing. — This section and Section 30-3-8 NMSA’ 1978 
(shooting at an inhabited dwelling) are two sections di- 
rected toward the protection of different social norms 
and indicate an intention on the part of the legislature 
to allow for multiple punishment for the same conduct. 
The legislature was concerned with conduct typically de- 
signed to terrorize or intimidate in 30-3-8 NMSA 1978. In 
contrast, this section is directed toward conduct which is 
motivated by an intention to effect another's death. State 
v. Highfield, 1992-NMCA-020, 113 N.M. 606, 830 P.2d 158, 
cert. denied, 113 N.M. 503, 828 P.2d 415. 
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Double sdorntity not found. — Conviction’ for ac- 
cessory to assault with intent to commit a violent felony, 
accessory to aggravated battery with great bodily harm, 
and accessory to false imprisonment did not violate the 
constitutional prohibition against double jeopardy. State 
v: Carrasco, 1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075. 

Collateral estoppel not applicable to facts. — Ac- 
quittal of defendant on charge of assault on a jail did not 
collaterally estop state from bringing subsequent prosecu- 
tion against him on charge of assault with intent to.com- 
mit a violent felony, even where both offenses allegedly 
occurred at same time and place, since charge of assault 
with intent to commit a violent felony required a jury to 
consider facts not required in the first trial. State v. Tije- 
rina, 1973-NMSC-105, 86 N.M, 31, 519.P.2d 127, cert. de- 
nied, 417 U.S. 956, 94 S. Ct. 3085, 41 L. Ed, 2d.674 (1974). 

Justification insufficient. — An attempt to recover 

property in the absence of a threatened trespass to one's 
habitation did not, justify an attempt to take the life of 
a trespasser. State v. Waggoner, 1946-NMSC-001, 49 N.M. 
399,165 P.2d 122. 
..Manner and means of assault to be charged. — In- 
dictment for assault with intent to commit murder must 
state the manner and means of the assault so far, at least, 
as to show that the crime would have been murder had 
not the acts stopped short of their full effect. Territory v. 
Carrera, 1892-NMSC-023, 6 N.M, 594, 30 P, 872; Territory 
v, Sevailles, 1855-NMSC-001, 1 N.M. 119., 

Averment of use of deadly weapon. — An indict- 
ment for an-assault with intent to kill was insufficient 
unless it averred that the assault was committed with 
a deadly weapon and with every ingredient necessary to 
have constituted the crime of murder if death had ensued. 
Territory v. Sevailles, 1855-NMSC-001, 1.N.M..119. 

Knife as deadly weapon. — An indictment averring 
an assault with a knife with intent to kill was sufficient, 
although not stating the knife to be a deadly weapon. Ter- 
ritory v. Sevailles, 1855-NMSC-001, 1 N.M. 119. 

Conviction. under section other than that 
charged. — Under count charging assault with intent.to 
murder, alleging essentials of assault with deadly weapon, 
defendant could not be convicted of latter offense, State v. 
Taylor, 1927-NMSC-081, 33 N.M. 35, 261 P. 808, 

Evidence of victim's character. — Absent any claim 
of self-defense, the victim's asserted character traits were 
not essential elements of the defense in a prosecution for 
assault with intent to commit a violent felony and were 
not provable by specific acts of conduct, but were only 
provable by reputation or opinion evidence. State v. Ba- 
zan, 1977-NMCA-011, 90 N,M. 209, 561 P.2d 482, cert. de- 
nied, 90 N.M: 254, 561 P.2d 1347. 

Evidence of other crime. — In prosecution for assault 
with pistol with intent to kill, where there was some evi- 
dence that accused intended to kill the prosecuting witness 
as a "stool pigeon," it was not error to permit inquiry, on 
cross-examination of accused, whether he had not been in- 
dicted the day before the assault for a prohibition violation. 
State v, Solis, 1934-NMSC-077, 38 N.M. 538, 37 P.2d 539. 

Statements of deceased victim as hearsay. — The 
oral statements of one who died after an assault with 
intent to kill and before trial were not. admissible on a 
prosecution for the offense since they constituted hearsay 
and were incompetent and irrelevant, State v. Waggoner, 
1946-NMSC-001, 49 N.M. 399, 165 P.2d 122. 
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Weight of defendant's statements of intent. — State- 
ment by defendant that he wanted to indulge in a lascivious 
act other than intercourse upon the person of prosecutrix 
did not negative possible intent to compel sexual inter- 
course since jury might well have believed that defendant's 
announced intention was only preliminary to raping her. 
State v. Compos, 1952-NMSC-016, 56 N.M. 89, 240 P.2d 228. 

Evidence sufficient to go to jury. — There was 
sufficient evidence to take case to jury where elements 
of unlawfulness, deliberateness and premeditated de- 
sign together with an intent to take the life of the per- 
son assaulted were amply shown, State v. Waggoner, 
1946-NMSC-001, 49 N.M. 399, 165 P.2d 122. 

Instructions to contain definition of assault. — 
The definition of assault found in Section 30-3-1 NMSA 
1978 contains essential elements of the crime of which de- 
fendant was convicted, assault with intent to commit a vi- 
olent felony, and failure of the trial judge to define assault 
was jurisdictional error, State v. Jones, 19738-NMCA-107, 
85 N.M., 426, 512 P.2d 1262. 

Charge on right to defend property properly re- 
fused. — In prosecution for assault with intent to kill, 
trial court did not err in refusing an instruction that a 
person has a right to defend his property from trespass or 
larceny and that jury should acquit defendant if it found 
that he shot at prosecuting witness to stop him from re- 
moving defendant's property and such action was neces- 
sary to prevent it, where evidence did not show prosecut- 
ing witness was on land leased by defendant at time of 
assault and in light of instructions given. State v. Wag- 
goner, 1946-NMSC-001, 49 N.M. 399, 165 P.2d 122. 

Refusal to instruct not prejudicial. — Defendant 
was not prejudiced by refusal to give requested instruc- 
tion on accidental discharge of gun, while not engaged 
in the commission of a felony, where the subject was ad- 
equately covered in the court's general charge. State v. 
Smith, 1947-NMSC-035, 51 N.M. 184, 181 P.2d 800. 

Instruction improper. — Where defendant was con- 
victed of assault with intent to commit a violent felony 
against the adult child of the victim whom defendant shot 
and killed; defendant fired shots into a house that was oc- 
cupied by the victim's adult child and others; and the jury 
was instructed that for it to find defendant guilty of as- 
sault with intent to commit a violent felony on the victim's 
adult child, the jury had to find that defendant intended 
to kill the victim's child or any other person or commit 
murder or mayhem on the victim's adult child or any 
other person, the instruction misstated the law regarding 
assault with intent to commit a violent felony and because 
the jury instruction allowed the jury to convict defendant 
of assaulting the victim's adult child on the ground that 
defendant intended to-commit a violent felony against the 
victim, not the victim's adult child, the jury may have con- 
victed defendant of crime that did not exist. State v. Ar- 
rendondo, 2012-NMSC-013, 278 P.3d 517. 

Where gun accidentally discharged while defendant was 
engaged in committing a felony or misdemeanor at the 
time of the homicide, an instruction which did not recog- 
nize defendant's liability to conviction was improper. State 
v. Smith, 1947-NMSC-035, 51 N.M. 184, 181 P.2d 800. 

Informing jury of co-defendant's guilty plea 
deemed error. — The fact that a co-defendant has pled 
guilty to conspiracy to commit murder, presented to the 
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jury in a case involving the defendant's conspiracy, does 
not come within Rule 803(22), N.M.R. Evid. (now Para- 
graph V of Rule 11-803 NMRA) is hearsay, and inform- 
ing the jury of this guilty plea is error. State v. Urioste, 
1980-NMCA-103, 94 N.M. 767, 617 P.2d 156, cert. denied, 
94 N.M. 806, 617 P.2d 1321. 

Sentence not excessive. — Where minimum sentence 
was less than a third of the maximum which could have 
been imposed for conviction of assault with intent to rape, 
sentence was not excessive, particularly in view of liberal 
policy of giving prisoners time off for good behavior, and 
liberal commutations. State v. Compos, 1952-NMSC-016, 
56 N.M. 89, 240 P.2d 228. 

Sentence improper. — Sentence of 7 to 15 years for 
convictions of assault with intent to kill and assault with 
a deadly weapon were not in accordance with the so-called 
indeterminate sentence law, former 41-17-1, 1953 Comp., 
which required a trial judge to sentence,a person found 
guilty of an offense to the minimum and maximum provided 
by statute for the offense. State v. Romero, 1963-NMSC-168, 
73 N,M. 109, 385 P.2d 967 (decided under prior law). 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974), 

Am. Jur. 2d, A.L.R. and C,J.S. references. — 6 Am. 
Jur. 2d Assault and Battery §§ 48 to 55. 

Assault with intent to kill in connection with the use of 
automobile for unlawful purpose or in violation of law, 99 
A.L.R. 756. 

Impotency as defense to charge of rape, attempt to rape 
or assault with intent to commit rape, 23 A.L.R.3d 1351. 

What constitutes offense of "sexual battery," 87 A.L.R.3d 
1250. 

Robbery, attempted robbery, or assault to commit rob- 
bery, as affected by intent to collect or secure debt or 
claim, 88 A.L.R.3d 1309. 

Admissibility of evidence of character or reputation of 
party in civil action for assault on issues other than im- 
peachment, 91 A.L.R.3d 718. 

Propriety of, or prejudicial effect of omitting or of giv- 
ing, instruction to jury, in prosecution for rape or other 
sexual offense, as to ease of making or difficulty of defend- 
ing against such a charge, 92 A.L.R.3d 866. 

Modern status of admissibility, in forcible rape prosecu- 
tion, of complainant's prior sexual acts, 94 A.L.R.3d 257. 

Modern status of admissibility, in forcible rape prosecu- 
tion, of complainant's general reputation for unchastity, 
95 A.L.R.3d 1181, 

Constitutionality of assault and battery laws limited to 
protection of females or which provide greater penalties 
for males than for females, 5 A.L.R.4th 708. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

Criminal responsibility of husband for rape, or assault 
to commit rape, on wife, 24 A.L.R.4th 105. 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

Standard for determination of reasonableness of 
criminal defendant's belief, for purposes of self-defense 
claim, that physical force is necessary - modern cases, 73 
A.L.R.4th 993. 

Liability of church or religious society for sexual mis- 
conduct of clergy, 5 A.L.R.5th 530. 

6A C.J.S. Assault and Battery §§ 72, 75 to 81. 


Battery is the unlawful, intentional touching or application of force to the person of another, 
when done in a rude, insolent or angry manner. 
Whoever commits battery is guilty of a petty misdemeanor. 
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History: 1958 Comp., § 40A-3-4, enacted by Laws 
1963, ch. 303, § 3-4. 

Cross references, — For assault and battery upon 
revenue division employees, see 7-1-75 NMSA 1978, 

For battery upon peace officers, see 80-22-24 NMSA 1978, 


ANNOTATIONS 


Lesser included offense. — Petty-misdemeanor bat- 
tery is a lesser included offense of aggravated battery. The 
difference is that simple battery does not require an in- 
tent to injure. State v, Garcia, 2009-NMCA-107, 147 N.M. 
150, 217 P.3d 1048. 

Battery is a lesser included offense of aggravated 
battery upon a peace officer under Section 30-22-25 
NMSA 1978. State v. Nozie, 2009-NMSC-018, 146 N.M. 
142, 207 P.38d 1119, aff'g 2007-NMCA-131, 142'N.M. 626, 
168 P.3d 756. 

Battery of spouse. — There is no language in this stat- 
ute indicating that different standards should be employed 
when the victim of a battery is the spouse of the defendant. 
State v. Seal, 1966-NMSC-123, 76 N.M. 461, 415 P.2d 845. 

Angry and insolent manner. — Where there was 
testimony that appellant grabbed his wife, pushed or 
"slammed" hér against a parked car, held her there and 
after she broke away, followed her to her car where he pro- 
ceeded to talk to her for at least an hour while she cried 
and screamed for him to let her go, there was ample evi- 
dence for the trial court to conclude that appellant acted 
in a rude, insolent or angry manner as defined in this sec- 
tion when he applied force to the person of his wife. State 
v. Seal, 1966-NMSC-123, 76 N.M. 461, 415 P.2d 845. 

Parent common law discipline privilege. — A par- 
ent has a privilege to use moderate or reasonable physical 
force, without criminal liability, when engaged in the disci- 
pline of his or her child. State v. Lefevre, 2005-NMCA-101, 
138 N.M.174, 117 P.3d 980. 

An isolated instance of moderate or reasonable physical 
force that results in nothing more than transient pain or 
temporary marks or bruises is protected under the paren- 
tal discipline privilege. State v. Lefevre, 2005-NMCA-101, 
138 N.M. 174, 117 P.3d 980. 

Battery is included within offense of aggravated 
battery. State v. Duran, 1969-NMCA-048, 80 N.M. 406, 
456 P.2d 880. 

Battery does not merge with false imprisonment. 
— Since false imprisonment requires a constraining or 
confining with knowledge of lack of legal authority and 
battery does not, and the’elements for proving the two of- 
fenses differ, the two offenses do not merge. State v, Muise, 
1985-NMCA-090, 103 N.M. 382, 707 P.2d 1192, cert. de- 
nied, 103 N.M. 287, 705 P.2d 1138, overruled on other 
grounds, State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 
992 P.2d 896, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Proof of battery demands conviction or acquit- 
tal thereon. — Regardless of whether either assault or 
aggravated assault is included in the charge of battery 
since there was proof of a battery, defendant should be 
convicted of some degree of battery (either aggravated or 
simple) or acquitted. State v. Duran, 1969-NMCA-048, 80 
N.M. 406, 456 P.2d 880. 

Charge of unlawfulness mandatory. — Indictment 
charging that defendant "did beat, bruise and wound" a 
person, but omitting to aver it was done "unlawfully" was 
bad; by using the word "unlawfully" the statute intended 
to discriminate between lawful and unlawful acts of vio- 
lence. Territory v. Miera, 1866-NMSC-004, 1 N.M. 387. 

Double jeopardy. — Where the evidence established 
that defendant committed three separate and distinct 
battery offenses, double jeopardy did not preclude the first 
two batteries supporting a conviction for battery, even 
though the third battery satisfied elements of a charge 
of criminal sexual penetration. Brecheisen v. Mondragon, 
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8338 F.2d 288.(10th Cir. 1987), cert, denied, 485 U8 1011, 
108.8. Ct. 1479, 99 L. Hd. 2d-707 (1988). 

Where provision in an order prohibiting demneatti vio= 
lence (OPDV), prohibiting "battering in any manner," 
contained all elements of the statutorily defined offense. 
of battery, a criminal prosecution for battery following 
a contempt proceeding for violating the OPDV violated 
defendant's right against double jeopardy. State v. Pow- 
ers, 1998-NMCA-133, 126 N.M, 114, 967 P.2d 454., cert. 
quashed, 127 N.M., 392, 981 P.2d 1210 (1999). 

Kidnapping and. battery. —. Where defendant 
drove the victim to a deserted area, pulled the victim 
out of the vehicle, pulled the victim's hair, kicked the 
victim, threw the victim into bushes, and:beat the vic- 


tim; defendant held the victim by the arm and drove to 


a second location where defendant again beat. the vic- 
tim; when the victim attempted to run away, defendant 
put the victim in the vehicle and drove toa third loca- 
tion and again beat the victim and forced the victim to 
have intercourse with defendant; and defendant was. 
convicted of kidnapping in the first degree and battery, 
defendant's convictions did not violate double jeopardy 
because defendant's conduct was not factually unitary 
or legally unitary because the jury could have deter- 
mined that the victim suffered physical injuries when 
defendant dragged the victim, fromthe vehicle, threw 
the victim into the bushes, pulled the victim's hair, or 
otherwise restrained the victim, all actions distinct from 
the hitting and kicking on which the battery charge was 
based. State v. Sotelo, 2018-NMCA-028, 296 P.8d 1232, 
cert. denied, 2013-NMCERT-001. 

Instruction on simple battery wrongly refused: — 
Battering a peace officer while in the lawful discharge of 
his duties is battering the person of another, and where 
there was evidence that the victim police officer was not in 
the lawful discharge of his duties in connection with the 


altercation, the trial court erred in refusing to instruct on. 


simple battery as well as on battery on an officer, State v. 
Kraul, 1977-NMCA-032, 90 N.M.,314, 563 P.2d.108, cert. 
denied, 90 N.M, 637, 567 P.2d 486, 

Where there was evidence tending to eatatiiaha the in- 
cluded offense of battery in charge of aggravated battery, 
trial court erred in refusing to instruct on lesser included 
offense. State v, Duran, 1969-NMCA-048, 80 N.M. 406, 456 
P.2d 880. 

In trial of Indian for rape wander the federal Major Crimes 
Act (18,U.S.C, §§ 11538, 3242, conferring federal jurisdiction 
over certain enumerated major crimes committed by Indi- 
ans on Indian reservations), it was reversible error for trial 
court to refuse to instruct on the non-enumerated offenses 
of attempted rape, simple assault and battery, all of which 
were lesser included offenses under New Mexico law. Joe u, 
United States, 510 F.2d 1038 (10th Cir. 1974). 

Right to de novo appeal, — Where defendant was 
convicted in metropolitan court of battery against, a 
household member in violation of this section, because the 
state did not prosecute the battery under Section 30-3-15 
NMSA 1978, state could not contend that. defendant was 
convicted of a crime involving domestic violence, and he 
was entitled to a de novo appeal in district court rather 
than just an on-record review.of the proceeding. State v. 
Trujillo, 1999-NMCA-003, 126 N.M. 603, 973.P.2d 855, . . 

Law reviews. — For note, "Criminal Law: Applying 
the General/Specific Statute Rule in New Mexico — State 
v. Santillanes," see 32 N.M.L. Rev. 313 (2002). 

For article, "The Confusing Law of Criminal Intent.i in 
New Mexico," see 5 N.M.L. Rev. 63 (1974). 

For note, "Municipal Assumption of Tort Liability for 
Damage Caused by Police Officers," see 1 N.M.L. Rev: 263 
(1971), 

Am, Jur. 2d, A.L.R, and C.J.S. references. — 6 Am. 
Jur. 2d Assault ‘ard Battery §§ 37 to 41. 
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Peace officers' criminal responsibility for wounding one Single act affecting multiple victims as ‘constituting 

whom they wished to investigate or identify, 18 A.L.R. multiple assaults or homicides, 8 A.L.R.4th 960. 

1368,.61 A.L.R. 321, Standard for determination of reasonableness. of 
Right of one in loco parentis other than teacher to pun- criminal defendant's belief, for purposes of self-defense 

ish child, 43 A.L.R. 507. ~ elaim, that physical force*is necessary:-modern cases, 73 
Liability of parent or person in ‘loco parentis for per- A.L.R.4th 993. 


sonal tort against minor child, 19 A.L.R.2d 423: 6A C.J.S. Assault'and Battery §§ 70; 71. 
Criminal liability as barring or mitigating recovery of 1 
punitive damages, 98 A.L.R.3d 870. 


30-3-5, Aggravated battery. 


Vist Aggravated battery consists of the unlawful touching or application of force to the person of 
another with intent to injure that person or another. 

B. Whoever commits aggravated battery, inflicting an ee to the person which is not likely 
to cause death or great bodily harm, but does cause painful temporary disfigurement or tem- 
porary loss or impairment of the functions of any member or organ of the body, is guilty of a 
misdemeanor. 

-C... Whoever commits aggravated battery inflicting great bodily harm or does so with a deadly 
weapon or does so in any manner whereby great bodily harm or death can be inflicted is guilty of 
a third degree felony. 


| History: 1953 Comp., § 40A-3-5, enacted by Laws N.M. 534, 641 P.2d 1081, cert. denied, 98 N.M. 50, 644 P.2d 


19638, ch, $08, § 3-5; 1969, ch, 137, § 1 1039. 
Cross references. — For aggravated battery upon Defendant charged in the alternative. — Aggra- 
peace officer, see 30-22-25 NMSA 1978. vated battery is a third degree-felony if it causes great 


bodily harm or if it was committed with a deadly weapon. 


ANNOTATIONS There is nothing unfair in charging a defendant in the 

‘I> GENERAL CONSIDERATION. a where We - sa a in r third oa 

7, . elony conviction under both alternatives. State v. Kenny, 

_ ee peas eee eae ret 1991-NMCA-094, 112 N.M. 642, 818 P.2d 420, cert. denied, 
IV. DOUBLE JEOPARDY.” 112.N.M, 499, 816. P.2d 1121. 

Vv. JURY INSTRUCTIONS. . Consent is not defense to crime of aggravated bat- 

tery, irrespective of whether the victim invites the act and 

I, GENERAL CON SIDERATION, consents to the battery. State.v. Fransua, 1973-NMCA-071, 


85 N.M. 173, 510 P.2d 106. 

Intoxication a valid defense. — A showing of in- 
toxication to a degree that would make specific intent 
impossible would establish a valid defense tothe charge 
of aggravated battery and since the evidence in defen- 
dant's case raised an issue of fact for the jury. on the 
question of intent to injure by showing intoxication to 


Section not violative of constitution's title re- 
quirements. — Although this section provides, that an 
aggravated battery may be either a misdemeanor or a fel- 
ony, depending on the circumstances, N.M. Const., art. IV, 
§ 16 is not violated, since title clearly shows that the sub- 
ject of the act is aggravated battery and that more than 


one penalty is provided. State v. Segura, 1973-NMCA-006, such a degree that defendant was unable to form the 
83 N.M. 432, 492 P.2d 1295. f sore necessary intent, defendant was entitled to an instruc- 

Section not void for vagueness. — This section is tion.on this defense; the failure to so instruct was re- 
not void for vagueness because a defendant's aggravated versible error. State v. Crespin, 1974-NMCA-104, 86 
battery may be either a felony or misdemeanor or that it N.M, 689, 526 P.2d 1282. 
depends entirely on the view of the evidence taken. by the . Dradantinh of property. — The use of a deadly weapon 
trier of facts. State v. Segura, 1973-NMCA-006, 83 N.M, in the protection of property is generally held, except in 
432, 492 P.2d 1295. extreme cases, to be the use of more than justifiable force, 

This section is not  unconstitutionally vague either and to render the owner of the property liable, both civ- 
when its subsections are compared or when the entire sec- illy and criminally, for the assault. Brown v. Martinez, 
tion is compared with Section 30-3-4 NMSA 1978. State 1961-NMSC-040, 68 N.M. 271. 361 P.2d 152. 

v. Chavez, 1971-NMCA-030, 82 N.M. 569, 484 P.2d 1279, ‘Right of Ahfroutation nor violated: — Whare no 
cert. denied, 82 N.M. 562, 484 P, 2d 1272, / prior statement of any kind by the victim of an aggravated 

Section not in conflict with Section 31-18-15.1 assault was brought to the attention of the jury or offered 
NMSA 1978, — This section and Section 31-18-15.1 by the state, and defendant neither sought a continuance 
NMSA 1978 (aggravating circumstances affecting sen- nor indicated that he desired to call the victim as a wit- 
tencing) do not provide punishment for the same offense, ness or what evidence he believed might be developed 
and these sections are not in conflict. State v. Wilson, from the victim, his constitutional right of confrontation 
1982-NMCA-019, 97 N.M, 534, 641 P.2d 1081, cert, denied, was not violated by absence of victim from trial, State v. 
98 N.M. 50, 644 P.2d 1039, ty James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

The elements of an offense do no more than establish Continuance properly refused. — Defendant's ef. 
the offense. The circumstances surrounding the offense, fort to have aggravated battery case continued and to 
including the circumstances surrounding each of the ele- have victim examined by another doctor was properly re- 
ments of the offense, may be considered under Section 31- fused where there was nothing to show that defense was 


18-15.1 NMSA 1978. State v. Wilson, 1982-NMCA-019, 97 surprised: by dactar's ‘testimony or that defendant was 
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prejudiced in his defense on the merits. State v. Foster, 
1971-NMCA-064, 82 N.M. 573, 484 P.2d 1283. 

Aggravation of sentence. — Rule against use of ele- 
ments of a crimeas the basis for aggravating the sentence 
for that crime was not violated where the defendant's fail- 
ure to aid the victim and the brutality of the crime were 
used to aggravate the defendant's sentence; defendant's 
failure to aid the victim after the beating is clearly not 
an element of aggravated battery and the brutality of 
the crime, although it is a fact used to prove great bodily 
harm, does not equate to great bodily harm for purposes of 
the aggravation statute. State v. Kurley, 1992-NMCA-105, 
114 N.M. 514, 841 P.2d 562, cert denied, 114 N.M. 418, 839 
P.2d 623. 

Where the defendant pleaded guilty to aggravated bat- 
tery with great bodily harm, the defendant's sentence 
could be aggravated without actual evidence that his own 
acts, rather than the acts of his companions, were brutal; 
defendant's participation in the beating, which was brutal 
enough to actually cause death, standing alone, was suffi- 
cient. State v. Kurley, 1992-NMCA-105, 114 N.M. 514, 841 
P.2d 562, cert denied, 114 N.M. 413, 839 P.2d 623. 

Waiver of error. — Where defendant pleaded not 
guilty when arraigned and proceeded to trial without 
questioning propriety of magistrate's bind over, his claim 
that criminal information charged him with offense of ag- 
gravated battery, rather than attempted aggravated bat- 
tery, concerning which there had been no preliminary ex- 
amination, was waived. State v. Hibbs, 1971-NMCA-100, 
82 N.M. 722, 487 P.2d 150. 

Defendant was bound by plea of guilty to attempt 
to commit aggravated battery and was not entitled to 
post-conviction relief either on grounds that his actions 
did not constitute attempt to commit aggravated battery 
or that state had failed to establish his intent. State v. 
Bonney, 1971-NMCA-041, 82 N.M. 508, 484 P.2d 350. 

Withdrawal of plea properly denied. — Trial court's 
denial of defendant's motion to withdraw his plea of guilty 
to a charge of aggravated assault after sentence was im- 
posed did not violate due process where the'only basis as- 
serted for withdrawal of the plea was that the trial court 
refused to follow the sentencing recommendation of the 
district attorney. State v. Ramos, 1973-NMCA-103,85 N.M. 
438, 512 P.2d 1274. 

Firearm enhancement statute constitutionally ap- 
plied to conviction under section. — Neither the'rules 
of statutory construction nor the federal and state consti- 
tutional provisions against double jeopardy prohibit the 
application of the firearm enhancement statute to a per- 
son convicted of aggravated battery with a deadly weapon 
when the weapon used was a firearm. State v. Gonzales, 
1981-NMCA-028, 95 N.M, 686, 624 P.2d 1033, overruled 
on other grounds, Buzbee v. Donnelly, 1981-NMSC-097, 96 
N.M. 692, 634 P.2d 1244, 


II, ELEMENTS OF AGGRAVATED BATTERY. 


The question of whether an individual has used 
his mouth as a deadly weapon is strictly a ques- 
tion of fact, reserved for the jury. State v. Neatherlin, 
2007-NMCA-035, 141 N.M. 328, 154 P.3d 703. 

This section requires intent to injure, of which 
there must be substantial evidence for there to be proof 
that the crime of aggravated battery has been commit- 
ted, State v. Mora, 1970-NMCA-072, 81 N.M. 681, 471 P.2d 
201, cert. denied, 81 N.M. 668, 472 P.2d 382. 

Specific intent to injure is essential element of 
crime of aggravated battery, and the state must prove 
beyond a reasonable doubt that the defendant knowingly 
committed the crime purposely intending to violate the 
law, State v, Crespin, 1974-NMCA-104, 86 N.M, 689, 526 
P,2d 1282; State v, Mills, 1980-NMCA-005, 94 N.M, 17, 606 
P.2d 1111, cert. denied, 94 N.M. 628, 614 P.2d 545. 
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Intent to injure may be inferred. — Intent to in- 
jure, as required by this section, need not be established 
by direct evidence but may be inferred from conduct 
and the surrounding circumstances. State v. Michael.S., 
1995-NMCA-112, 120 N.M. 617, 904 P.2d 595, cert. denied, 
120 N.M. 533, 903 P.2d 844. 

Under former law, specific intent to commit mayhem 
was inferred as a matter of law. Where the defendant 
deliberately committed the crime of assault and bat- 
tery, in so doing, he committed mayhem. State v. Hatley, 
1963-NMSC-110, 72 N.M. 877, 384 P.2d 252 (decided un- 
der prior law). 

Great bodily harm. — Subsection C of this section re- 
quires only that great bodily harm could result, not that it 
must result. State v. Pettigrew, 1993-NMCA-095, 116 N.M. 
135, 860 P.2d 777, cert. denied, 116 N.M. 71, 860 P.2d 201. 

Great bodily harm includes. permanent ° loss § or 
impairment (permanent injury). State v. Chavez, 
1971-NMCA-030, 82 N.M. 569, 484 P.2d 1279, cert. denied, 
82 N.M. 562,.484 P.2d 1272. 

Proximate cause of harm. — Whether battery caused 
great bodily harm is to be determined by "proximate 
cause" and a defendant's act need not be a direct, that is, 
immediate, cause. State v. Chavez, 1971-NMCA-080, 82 
N.M. 569, 484 P.2d 1279, cert. denied, 82 N.M. 562, 484 
P.2d 1272. 

Nature of injury determines degree of crime. — 
Whether crime is a misdemeanor or a felony depends 
largely, as shown by Subdivisions B and C, on the nature 
of the injury inflicted, State v. Chavez, 1971-NMCA-030, 
82 N.M. 569, 484 P.2d 1279, cert. denied, 82 N.M. 562, 484 
P.2d 1272. 

The nature of the injury was an important element of 
mayhem. State v. Martin, 1926-NMSC-048, 32 N.M. 48, 
250 P. 842 (decided under prior law). 

Degree of harm for jury. — It was a question of fact 
for the jury whether forcible tattooing of victim with nee- 
dle and India ink from back of neck to center part of waist, 
which tattoo recited an offensive sentence in large letters 
and could be removed only with strenuous and extensive 
skin grafting, was "great bodily harm" as required under 
this section and defined at 30-1-12 NMSA 1978. State v, 
Ortega, 1966-NMSC-186, 77 N.M. 312, 422 P.2d 353, 

Degree of harm. — It was for the jury to determine 
whether the injuries inflicted on gasoline station atten- 
dant who was robbed, beaten and set on fire with gaso- 
line were likely to cause death or great bodily harm, and 
defendant's motion for dismissal of the indictment, which 
charged him with a felony, on his assertion that doctor's 
testimony "proved" he was guilty only of misdemeanor, 
was properly refused. State v. Foster, 1971-NMCA-064, 82 
N.M. 5738, 484 P.2d 1283, 

Knife as deadly weapon. — For a knife to be a deadly 
weapon it must come within the portion of this statute as to 
any other deadly weapons with which dangerous wounds 
can be inflicted. State v. Martinez, 1953-NMSC-031, 57 
N.M. 174, 256 P.2d 791. 

Baseball bat as deadly weapon. — In a prosecution 
for aggravated battery with a deadly weapon, the question 
of whether a baseball bat was a deadly weapon should 
have been left to the jury; however, the error is not funda- 
mental and must be preserved for appeal. State v. Traeger, 
2001-NMSC-022, 130 N.M. 618, 29 P.3d 518. 

Jury justified in so finding. — Where no one directly 
testified the knife was one with which dangerous wounds 
could be inflicted, but the wounds were described by the 
physician who treated the victim, and they were suffi- 
ciently severe to keep him in a hospital under the doctor's 
care for a week, and in addition, the scars caused by the 
knife wounds were shown to the jury, in view of the depth 
and length of the wounds the jury was fully justified in 
finding the knife used was a deadly weapon, although the 
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blade used was only about two inches in length. State v. 
Martinez, 1953-NMSC-031, 57 N.M. 174, 256 P.2d 791. 


III, EVIDENCE AND PROOF, 


Sufficient evidence. — Where the victim was shot 
multiple times at close range outside a friend's home; after 
hearing shots, the friend went outside and saw defendant 
fleeing and the victim on the ground severely wounded; 
the victim told the friend and a police officer that defen- 
dant was the shooter; a forensic scientist identified a gun 
found in defendant's vehicle as the same gun used to shoot 
the victim; and a neighbor identified the vehicle shown in 
a photograph of defendant's vehicle as identical to the ve- 
hicle that sped way from the scene of the shooting, there 
was substantial evidence to support defendant's convic- 
tion of aggravated battery with a deadly weapon causing 
great bodily harm. State v. Fuentes, 2010-NMCA-027, 147 
N.M. 761, 228 P.3d 1181, cert. denied, 2010-NMCERT-002, 
147 N.M. 704, 228 P.3d 488, 

Evidence sufficient to provide defendant used his 
mount as a deadly weapon. — Where defendant bit 
the victim during an altercation, defendant's bite broke 
the victim's skin, defendant admitted that he had hepa- 
titis C, a medical expert testified that transmission of the 
hepatitis C virus is possible through a bite that breaks 
the skin, that hepatitis C could result in liver cancer, ul- 
timately leading to death, and defendant told the victim 
when he bit the victim that he hoped the victim would 
die, there was sufficient evidence to prove that defendant 
used his mouth as a deadly weapon. State v. Neatherlin, 
2007-NMCA-035, 141 N.M, 328, 154 P.3d 703. 

Conviction or acquittal of proved offense. — Re- 
gardless of whether either assault or aggravated assault 
is included in charge of battery, where.there is proof of a 
battery, defendant should be convicted of some degree of 
battery (either aggravated or simple) or acquitted. State v. 
Duran, 1969-NMCA-048, 80 N.M. 406, 456 P.2d 880. 

Corroboration of victim's testimony unnecessary. 
— Victim's testimony supported determination that de- 
fendant committed battery with a gun and with intent to 
injure, and did not require corroboration. State v. Tafoya, 
1969-NMCA-073, 80 N.M. 494, 458 P.2d 98. 

Testimony corroborated. — Defendant's testimony 
that he threw gun away after leaving scene of burglary and 
aggravated battery, along with photographs of victim show- 
ing facial cuts and abrasions, corroborated victim's testi- 
mony that defendant used a gun in commission of crimes. 
State v. Tafoya, 1969-NMCA-073, 80 N.M, 494, 458 P.2d 98. 

Circumstantial evidence was sufficient for a reason- 
able mind to infer defendant shot the victim with a pellet 
gun, where there was evidence that defendant came out of 
his house with a rifle or other gun in his hand and shouted 
at the victim and his companions to "go somewhere else 
and play," after they had been shooting off fireworks, and 
five or ten minutes later the victim was struck with a pel- 
let as a noise was heard from the direction of defendant's 
house. State v, Stenz, 1990-NMCA-005, 109 N.M. 536, 787 
P.2d 455, cert. denied, 109 N.M. 562, 787 P.2d 842. 

Sufficient evidence. — Evidence that defendant 
jumped on the victim's leg and shattered it was sufficient 
to support defendant's conviction for aggravated battery. 
State v. Garcia, 2009-NMCA-107, 147 N.M, 150, 217 P.3d 
1048, cert. denied, 2009-NMCERT-008, 147 N.M, 395, 223 
P.3d 940. 

Evidence sufficient to support conviction. — 
Where evidence, though disputed, showed that defendant 
was playing pool with several persons, that an argument 
began and that in the resulting altercation defendant 
pulled a gun, shot at one person and missed, and shot at 
another and hit him in the leg, held that it was sufficient 
to support a verdict of aggravated battery. State v. Santil- 
lanes, 1974-NMCA-092, 86 N.M. 627, 526 P.2d 424. 
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Evidence for felony conviction, — Where the victim 
testified that she was hit on the head three times with an 
object which she described as "very hard" and it appeared 
from the record that following the attack she was taken 
to the hospital and six stitches were required to close 
the wound on her head, this evidence sufficiently estab- 
lished an aggravated battery under Subsection C. State v, 
Turner, 1970-NMCA-024, 81 N.M. 450, 468 P.2d 421, cert. 
denied, 81 N.M. 506, 469 P.2d 151, 

There was substantial evidence to support the charge 
since the evidence established that the defendant acted 
in a way that would have likely resulted in great bodily 
harm or even death to the victim, despite the lack of evi- 
dence of such harm. State v. Dominguez, 1993-NMCA-042, 
115 N.M. 445, 853 P.2d 147, cert. denied, sub nom., Ortega 
v. State, 115 N.M. 409, 852 P.2d 682 (1993). 

Sufficient evidence. — Since the victims testified 
that the two defendants intruded into their home, beat 
and kicked the husband, and dragged both him and his 
wife around the house in’ search of money, this evidence 
sufficiently established an aggravated battery under Sub- 
section A. State v. Ibarra, 1993-NMCA-040, 116 N.M. 486, 
864 P.2d 302, cert. quashed, 117 N.M. 744, 877 P.2d 44 
(1994), and cert. denied, 513 U.S. 1157, 115 S. Ct. 1116, 
130 L. Ed. 2d 1080 (1995). 

Evidence that the defendant stabbed or slashed the vic- 
tim with a knife constituted evidence upon which the jury 
could find that the defendant committed the offense of ag- 
gravated battery; also, the trial court could properly find 
that the defendant's acts of repeatedly stabbing the vic- 
tim constituted circumstances surrounding the offense, 
warranting enhancement of the defendant's sentence. 
State v. Fuentes, 1994-NMCA-158, 119 N.M, 104, 888 P.2d 
986, cert: denied, 119 N.M. 168, 889 P.2d 203 (1995). 

Evidence of mayhem insufficient. — Under former 
law conviction of mayhem was not sustained by proof of 
an assault and a blow which cut prosecuting witness' lip, 
requiring some stitches, but resulting in no permanent 
injury or disfigurement. Court would take notice of such 
lack of evidence even though defendant failed to preserve 
proper exceptions. State v. Raulie, 1936-NMSC-039, 40 
N.M. 318, 59 P.2d 359 (decided under prior law). 


IV. DOUBLE JEOPARDY. 


Lesser included offense. — Where defendant was 
charged with felony aggravated battery for using his mouth 
as a deadly weapon, evidence was presented that tended to 
establish the lesser included offense, and the only differ- 
ence between misdemeanor aggravated battery and felony 
aggravated battery was whether defendant used his mouth 
as a deadly weapon, defendant was entitled to a jury in- 
struction on the lesser include offense, State v. Neatherlin, 
2007-NMCA-035, 141 N.M. 328, 154 P.3d 703. 

Double jeopardy. — Where defendant pushed and 
punched the victim and after a third person knocked the 
victim down, the defendant jumped on the victim, shatter- 
ing the victim's leg, defendant's acts were not distinct and 
defendant's convictions for aggravated battery and misde- 
meanor battery violated the double jeopardy clause. State v. 
Garcia, 2009-NMCA-107, 147 N.M. 150, 217 P.3d 1048, cert. 
denied, 2009-NMCERT-008, 147 N.M. 395, 223 P.3d 940. 

Defendant's convictions for aggravated battery with a 
deadly weapon and attempted murder arising out of uni- 
tary conduct did not violate the double jeopardy clause. 
State v, Armendariz, 2006-NMSC-036, 140 N.M. 182, 141 
P.3d 526. 

It was not double jeopardy to try defendant on charge 
of aggravated battery when lesser charge of attempt was 
dismissed prior to trial, and no issue as to double pun- 
ishment or merged offenses was involved. State v. Hibbs, 
1971-NMCA-100, 82 N.M., 722, 487 P.2d 150. 
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Convictions for accessory to assault with intent to com- 
mit a violent felony, accessory to aggravated battery with 
great bodily harm,°and accessory to false imprisonment 
did not violate the constitutional prohibition against dou- 
ble jeopardy. State v. Carrasco, 1997-NMSC-047, 124 N. M. 
64, 946 P.2d 1075. 

Defendant's right to’ freedom from double ‘jeopardy 
was not violated by.punishment for attempted first de- 
gree murder, aggravated battery with a deadly weapon, 
and. criminal | sexual penetration. State v. Traeger, 
2000-NMCA-015,.128 N.M.:668, 997 P.2d 142, aff'd in 
part, rev'd in part on other grounds, 2001-NMSC-022, 130 
N.M. 618, 29 P.3d 518. 

Defendant's convictions for both attempted first degree 
murder and aggravated battery did not constitute double 
jeopardy. State v. Vallejos, 2000-NMCA-075, 129 N.M. 424, 
9 P.3d 668, cert. denied, 129 N.M. 385; 9 P.3d 68. 

Defendant's convictions of aggravated battery and 
shooting at or from a motor vehicle do not violate double 
jeopardy. State v. Dominguez, 2005-NMSC-001, 187 N.M. 
1, 106 P.8d 563. 

No merger with assault with intent to commit vio- 
lent felony. — The double jeopardy clause does not pro- 
hibit sentencing for both assault with intent to commit a 
violent felony murder and for aggravated battery with a 
deadly weapon; one offense does not subsume the other and 
other indicia of legislative intent suggests an intent to pun- 
ish separately. State v. Cowden, 1996-NMCA-051, 121 N.M. 
703, 917 P.2d 972, cert. denied, 121 N.M. 644, 916 P.2d 844, 

Aggravated assault is lesser included offense, — 
Aggravated assault by use of a threat with a deadly weapon 
is a lesser included offense of aggravated battery. State v. 
DeMary, 1982-NMSC-144, 99 N.M. 177, 655 P.2d 1021, 

Merger with robbery. — Aggravated battery merges 
with a robbery offense when a defendant's intent to take 
the victim's purse includes an intent to injure the victim. 
State v. Gammil, 1989-NMCA-005, 108 N.M. 208, 769 P.2d 
1299, overruled in part on other grounds, State v. Fuentes, 
119 N.M. 104, 888 P.2d 986, cert. denied, 119 N.M. 168, 
889 P.2d 203. 

No merger with armed robbery. — Offense of aggra- 
vated battery did not merge with the armed robbery. State 
v. Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353, 
cert. denied, 90 N.M. 637, 567 P.2d 486. 

Separate punishment for armed robbery and aggra- 
vated battery is consistent with legislative intent and 
does not constitute double jeopardy. State v. Fuentes, 
1994-NMCA-158, 119 N.M. 104, 888 P.2d 986, cert. denied, 
119 N.M. 168, 889 P.2d 203. . 

Aggravated battery lesser included offense of 
attempted murder. — In a prosecution for attempted 
murder, the trial court properly instructed the jury on ag- 
gravated battery as a lesser included offense at the state's 
request, because the elements of the lesser crime: were a 
subset of the elements of the charged crime and, further, 
the defendant could not have committed the greater of- 
fense in the manner charged in the indictment without 
also committing the lesser offense. State v. Meadors, 
1995-NMSC-073, 121 N.M, 38, 908 P.2d 731, 

Battery is included within offense of aggravated bat- 
tery. State v, Duran, 1969-NMCA-048, 80 N.M. 406, 456 
P.2d 880, 

Concept inapplicable. — The concept of lesser in- 
cluded offenses is not involved in a prosecution for armed 
robbery and aggravated battery because either offense 
can be committed without committing the other offense. 
State v. Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 
1353, cert, denied, 90 N.M. 637, 567 P.2d 486. 

Separate punishments intended. — The legislature 
intended to create separately punishable offenses be- 
tween shooting at or from a motor vehicle and aggravated 
battery. State v. Dominguez, 2005-NMSC-001, 137 N.M. 1, 
106 P.3d 563. 
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V. JURY INSTRUCTIONS. 


When instruction on battery required. — Where 
there was evidence tending to establish the included offense 
of battery in charge of aggravated battery, trial court erred 
in refusing to instruct on lesser included offense. State v. 
Duran, 1969-NMCA-048, 80 N.M. 406, 456 P.2d 880. 

In prosecution for aggravated battery, lesser offense 
of simple battery may necessarily be included in court's 
charge to jury only in the event there is some evidence 
which would justify a conviction of the lesser offense, State 
v. James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

There was no evidence to support a finding that defen- 
dant did not intend to injure victim, and therefore the trial 
court did not err in refusing to give an instruction on sim- 
ple battery, which is a lesser included offense of aggravated 
battery. State v, Pettigrew, 1993-NMCA-095, 116 N.M. 135, 
860 P.2d 777, cert. denied, 116 N.M. 71, 860 P.2d 201, 

Instruction must be tendered. — Alleged error of 
court in failing to instruct on lesser included offense of sim- 
ple battery in prosecution for aggravated battery was not 
properly before appellate court for review where no instruc- 
tion on lesser offense was ever submitted to the trial court. 
State v, James, 1966-NMSC-110, 76 N.M. 376, 415 P.2d 350. 

Instruction not warranted. — Where defendant, con- 
victed of aggravated battery, admitted that he had pistol 
in his possession at time of fight with which he shot victim 
and that he intended to hit victim with it, instruction on 
lesser included offense was not warranted. State v. Jara- 
millo, 1971-NMCA-057, 82'N.M. 548, 484 P.2d 768. 

Instructions erroneous. — In a prosecution for ag- 
gravated battery with a deadly weapon, since there was a 
finding of sufficient evidence to support jury instructions 
on self-defense and defense of another, the instruction on 
the charged offense was erroneous because it did not in- 
clude the essential element of unlawfulness, and the error 
was not cured by separate instructions on self-defense and 
defense of another, and the instructions on self-defense 
and defense of another were erroneous because they did 
not clearly place the burden of proof on the state. State 
v. Acosta, 1997-NMCA-035, 123 N.M. 273, 939 P.2d 1081, 
cert. quashed, 124 N.M. 312, 950 P.2d 285. : 

Instructing on intent. — Subsection C of this sec- 
tion requires an "intent to injure" and where requested 
instruction referred to "a specific intent to commit an 
aggravated battery," this would have been misleading 
to the jury and was properly denied. State v. Vasquez, 
1971-NMCA-182, 83 N.M. 388, 492 P.2d 1005. 

Defendant need not intend particular result. — In 
a prosecution for aggravated battery, the defendants re- 
quested the following instruction, which was properly re- 
fused: "A defendant may not be held guilty as aider and 
abettor for independent act of another person, even though 
same victim was assaulted by both, since sharing of criminal 
intent is absent." The evidence demonstrated that the defen- 
dants and the principal defendant did not act independently 
of each other, even if the defendants did not intend or foresee 
the stabbing of the victim by the principal defendant. State 
v. Dominguez, 1993-NMCA-042, 115 N.M. 445, 853 P.2d 147, 
cert. denied, sub nom., Ortega v. State, 115 NM. 409. 852 
P.2d 682 (1993). 

Material element of offense. — In instruction ae. 
fining the material elements of crime in this section, one 
of the elements to be proved beyond a reasonable doubt 
was that defendant inflicted great bodily harm. State v. 
Chavez, 1971-NMCA-030, 82° N.M. 569, 484 P.2d 1279, 
cert. denied, 82 N.M. 562, 484 P.2d 1272. 

General instruction superfluous. — An instruction 
generally defining aggravated battery was not needed to 
guide the jury and was superfluous where the trial court 
instructed the jury as to the material elements of the ag- 
gravated battery elements of the aggravated battery charge, 
State v. Urban, 1974-NMCA-046, 86 N.M. 351, 524 P.2d 523. 
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Allegedly inconsistent instruction not jurisdictional 
error, — Defendant's claim that instruction defining aggra- 
vated battery covered three alternatives and thus was incon- 
sistent with the specific charge of aggravated battery by use 
of a deadly weapon did not amount to jurisdictional error. 
State v. Urban, 1974-NMCA-046, 86 N.M. 351, 524 P.2d 523. 

Inconsistent instruction not fundamental er- 
ror. — In conviction for aggravated battery, where the 
evidence was clear that a deadly weapon was used, even 
if the giving of general definition of aggravated battery 
was error, it did not shock the conscience to let defen- 
dant's conviction stand, and there was no basis for ap- 
plying the doctrine of fundamental error. State v. Urban, 
1974-NMCA-046, 86 N.M. 351, 524 P.2d 523. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974). 


For annual survey of New Mexico law relating to consti- : 


tutional law, see 12 N.M.L. Rev. 191 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Assault and Battery §§ 48, 49. 

Danger or apparent danger of death or great bodily 
harm as condition of self-defense in prosecution for as- 
sault as distinguished from prosecution for homicide, 114 
A.L.R. 634. 

Danger or apparent danger of great bodily harm or 
death as condition of self-defense in civil action for assault 
and battery, personal injury or death, 25 A.L.R.2d 1215, 


Pocket or clasp knife as deadly or dangerous weapon for 
purposes of statute aggravating offenses such as assault, 
robbery, or homicide, 100 A.L.R.3d 287. 

Dog as deadly or dangerous weapon for purposes of 
statutes aggravating offenses such as assault and robbery, 
7 A.L.R.4th 607. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

Criminal assault or battery statutes making attack 
on elderly person a special or aggravated offense, 73 
A.L.R.4th 1123. 

Admissibility of expert opinion stating whether a par- 
ticular knife was, or could have been, the weapon used in 
a crime, 83 A.L.R.4th 660. 

Sufficiency of bodily injury to support charge of aggra- 
vated assault, 5 A.L.R.5th 243. 

Adequacy of defense counsel's representation of crimi- 
nal client - conduct occurring at time of trial regarding 
issues of diminished capacity, intoxication, and uncon- 
sciousness, 78 A.L.R.5th 197, _ 

Adequacy of defense counsel's representation of crimi- 
nal client - pretrial conduct or conduct at unspecified time 
regarding issues of diminished capacity, intoxication, and 
unconsciousness, 79 A.L.R.5th 419. 

6A C.J.S. Assault and Battery § 72. 


30-3-6. Reasonable detention; assault, battery, public affray or cermin al 


damage to DR RTEN. 


A. As used in this section: 


(1) "licensed premises" means all public and private rooms, facilities and areas in which 
alcoholic beverages are sold or served in the customary operating procedures of establishments 


licensed to sell or serve alcoholic liquors; 


(2) “proprietor” means the owner of the licensed premises or his manager or his desig- 


nated representative; and 


(3) "operator" means the owner or the manager of any establishment or premises open to 


the public. 


B.” Any law enforcement officer may arrest without warrant any persons he has probable cause 


for believing have committed the crime of assault or battery as defined in Sections 30-3-1 through 
30-3-5 NMSA 1978 or public affray or criminal damage to property. Any proprietor or operator 
who causes such an arrest shall not be criminally or civilly liable if he has actual knowledge, com- 
municated truthfully and in good faith to the law enforcement officer, that the persons so arrested 
have committed the crime of assault or battery as defined in Sections 30-3-1 ingppen 30-3-5 NMSA 
1978 or public affray or criminal damage to property. 


History: Laws 1981, ch. 255, § 1; 1983, ch. 268, § 1. 

The 1983 amendment deleted "on licensed premises" 
following "detention" in the catchline, added "or criminal 
damage to property" at the end of the catchline, inserted 
Paragraph (3) of Subsection A, substituted "Sections" for 


criminal damage to property" at the end of the first and 
second sentences of Subsection B and inserted "or op- 
erator" and "communicated truthfully and in good faith 
to the law enforcement officer" in the second sentence of 
Subsection B. 


"Section" in the first sentence of Subsection B, added "or 


30-3-7. Injury to pregnant woman. 


A. Injury to [a] pregnant woman consists of a person other than the woman injuring a preg- 
nant woman in the commission of a felony causing her to suffer a miscarriage or stillbirth as a 
result of that injury. 

B. As used in this section: 

(1) "miscarriage" means the interruption of the normal development of the fetus, other 
than by a live birth and which is not an induced abortion, resulting in the complete expulsion or 
extraction from a pregnant woman of a product of human conception; and 
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(2) "stillbirth" means the death of a fetus prior to the complete expulsion or extraction 
from its mother, irrespective of the duration of pregnancy and which is not an induced abortion; 
and death is manifested by the fact that after the expulsion or extraction the fetus does not breathe 
spontaneously or show any other evidence of life such as heart beat, pulsation of the crate cord 
or definite movement of voluntary muscles. < 

C. Whoever commits injury to [a] pregnant woman is guilty of a third degree iPlay and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 1985, ch, 239, § 1. Cross references. — For i injury to pregnant woman by 
Bracketed material. — The bracketed material was vehicle, see 66-8-101.1 NMSA 1978. 
inserted by the compiler and is not part of the law. 


30-3-8. Shooting at dwelling or occupied building; shooting at or from a 
motor vehicle. 


A. Shooting at a dwelling or occupied building consists of willfully discharging a firearm at a 
dwelling or occupied building. Whoever commits shooting at a‘dwelling or occupied building that 
does not result in great bodily harm to another person is guilty of a fourth degree felony. Whoever 
commits shooting at a dwelling or occupied building that results in injury to another person is 
guilty of a third degree felony. Whoever commits shooting at a dwelling or occupied building that 
results in great bodily harm to another person is guilty of a second degree felony. 

B. Shooting at or from a motor vehicle consists of willfully discharging a firearm at or from 
a motor vehicle with reckless disregard for the person of another. Whoever commits shooting 
at or from a motor vehicle that does not result in great bodily harm to another person is guilty 
of a fourth degree felony. Whoever commits shooting at or from a motor vehicle that results in 
injury to another person is guilty of a third degree felony. Whoever commits shooting at or from 
a motor vehicle that results in great bodily harm to another person is guilty of a second degree 
felony. 

C. This section shall not apply to a law enforcement officer discharging a firearm i in the lawful 
performance of his duties. 


History: Laws 1987, ch. 218, § 1; 1993, ch. 78, § 1. the testimony at trial permitted the inference that each 
The 1993 amendment, effective July 1, 1993, deleted conviction was based on distinct conduct and because 
"Inhabited" preceding "Dwelling" and inserted "shooting .. the two statutes evince legislative intent to impose 
at or from a motor vehicle" in the section heading; desig- separate punishments for each crimes. State v. Mireles, 
nated the formerly undesignated provisions as Subsection 2004-NMCA-100, 186 N.M. 337, 98 P.8d 727, cert. denied, 
A and rewrote the provisions thereof; and added Subsec-: 2004-NMCERT-008, 186 N.M, 492, 100 P.3d 197. 
tions B and C. Convictions for felony murder and shooting at a dwell- 
ing violated defendant's right to be protected from double 
ANNOTATIONS ; jeopardy. State v. Varela, 1999-NMSC-045, 128 N.M. 454, 
This section reflects legislature's judgment that 993 P.2d 1280. 
traditional homicide and assault and battery crimes y Cumulative punishment is precluded for shoot- 
are inadequate to respond to the particular dangers in- ing at a vehicle and homicide. — New Mexico ju- 
volved with motor vehicle shootings. State v. Dominguez, risprudence precludes cumulative punishment for the 
2005-NMSC-001, 137 N.M. 1, 106 P.3d.563. offenses of causing great bodily harm to a person by shoot- 
No double jeopardy violation, — Defendant's con- ing at a motor vehicle and the homicide resulting from 
victions of voluntary manslaughter and shooting at or the penetration of the same bullet into the same person. 
from a motor vehicle do not violate double jeopardy. State State v, Montoya, 2013-NMSC-020, 306 P.3d 426, overrul- 
v. Dominguez, 2005-NMSC-001, 137 N.M. 1, 106 P.3d 563, ing State v. Gonzales, 1992-NMSC-008, 113 N.M. 221, 824 
Where the facts support non-unitary conduct for two vi- P.2d 1023, State v. Dominguez, 2005-NMSC-001, 137 N.M. 
olations of this section, defendant's double jeopardy claim 1, 106 P.3d 563 and State v, Riley, 2010-NMSC- 006, 147 
is rejected. State v. Dominguez, 2005-NMSC-001, 187 N.M. N.M. 557, 226 P.3d 656. 
1, 106 P.3d 563. Where defendant and defendant's companions were ac- 
Conviction for shooting at a motor vehicle under Sub- costed by a rival gang in front of defendant's family home, 
section B of this section did not preclude the state from . Suns were pulled on both sides and defendant's sibling 
seeking a further conviction for first or second degree was severely wounded by gunshots in the leg and abdo- 
murder under Section 30-2-1 NMSA 1978. State v. Garcia, ries while defendant's group were trying to help defen- 
2005-NMCA-042, 137 N.M. 315, 110 P.3d 531, cert. denied, dant's sibling in the driveway and stop the bleeding from 
2005-NMCERT-004, 137 N.M. 454, 112 P.3d 1111. the gunshot wounds, the person in the rival gang who had 
Violation of double jeopardy. — There was no dou- been shooting at defendant and defendant's companions re- 
ble jeopardy violation for convictions ‘for second degree .-- turned in a Ford Expedition; when defendant saw gunfire 
murder and shooting at or from a motor vehicle because coming from the Expedition, defendant ran into the house 
898 
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and retrieved an AK-47 rifle and began shooting at the 
Expedition; the driver of Expedition was shot seven times 
and died; the jury convicted defendant of voluntary man- 
slaughter and shooting into a motor vehicle resulting in 
great bodily harm, the Double Jeopardy Clause protected 
defendant from being punished both for the homicide of the 
victim and for shooting into a vehicle causing great bodily 
harm to the victim where both convictions were premised 
on the unitary act of shooting the victim, State v. Montoya, 
2013-NMSC-020, 306 P.3d 426, overruling State v. Gonza- 
les, 1992-NMSC-003, 113 N.M. 221, 824 P.2d 1028, State v, 
Dominguez, 2005-NMSC-001, 1387 N.M. 1, 106 P.38d 663 and 
State v. Riley, 2010-NMSC-005, 147 N.M. 657, 226 P.3d 656. 

Legislature intended to provide multiple pun- 
ishments for the offenses of second degree murder 
and shooting into or from a vehicle, State v. Mireles, 
2004-NMCA-100, 136 N.M. 337, 98 P.3d 727, cert. denied, 
2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197... 

Acts, must be done while in vehicle. — Shooting 
from a motor vehicle requires that the acts be done while 
in a motor vehicle. State v. Mireles, 2004-NMCA-100, 136 
N.M, 337, 98 P.3d 727, cert. denied, 2004-NMCERT-008, 
136 N.M. 492, 100 P.3d 197. 

Shooting entirely within a vehicle. — Shooting en- 
tirely within a vehicle is neither shooting "at" nor "from!" 
a vehicle pursuant to Subsection B of 30-3-8 NMSA 1978, 
State v, Tafoya, 2012-NMSC-030, 285 P.3d 604. 

Where defendant, who was riding in the back seat 
of a vehicle, shot the driver of the:vehicle and the pas- 
senger who was riding in the front seat of the vehicle, 
Subsection B of 30-3-8 NMSA 1978 did not apply to de- 
fendant's conduct. Statev. Tafoya, 2012-NMSC- 030; 285 
P.3d 604. 

This section does not require proof of death or in- 
clude death as an alternative to great bodily harm. State 
v. Dominguez, 2005-NMSC-001, 187 N.M. 1, 106 P.3d 563. 

Elements distinguished between crimes. — Vol- 
untary manslaughter and shooting at or from a motor 
vehicle resulting in great bodily harm have distinct ele- 
ments,. State v. Dominguez, 2005-NMSC-001, 137 N.M. 1, 
106 P.3d 563. ; 

Evidence sufficient. — Where defendant shot mul- 
tiple times into a house, wounding one victim; witnesses 
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testified that defendant opened fire on the house without. 


any one firing back at defendant; and the victim testified 


that the victim was wounded by the gunfire, there was — 


sufficient evidence to support defendant's conviction of 
shooting at a dwelling. State v. Torrez, 2013-NMSC-034. 

Where defendant fired two gunshots into a house; the 
bullets found in the house matched those fired from de- 
fendant's handgun; the trajectory of the bullets. indicated 
that the shooter was aiming directly at the house; defen- 
dant had expressed hostility towards one of the occupants 
of the house whom defendant knew was in the house; af- 
ter defendant fired into the house, defendant aimed the 
gun downward and shot and killed the victim; the trajec- 
tory of the bullets that entered the body of the victim was 
different from the trajectory of the bullets that entered 
the house, there was sufficient evidence to support defen- 
dant's conviction for shooting at a dwelling. State v. Arren- 
dondo, 2012-NMSC-013,:278 P.8d 517. 

Evidence is sufficient under this section which sup- 
ports conyiction, which requires proof that the defen- 
dant willfully discharged a firearm from a motor vehicle 
with reckless disregard for another. State v. Mireles, 
2004-NMCA-100, 136. N.M. 337, 98 P.3d 727, cert. denied, 
2004-NMCERT-008, 1386 N.M. 492, 100 P.3d 197. 

"Reckless disregard" requires that defendant's con- 
duct created a substantial and foreseeable risk and that 
defendant disregarded such risk and was wholly indiffer- 
ent to the consequences of his conduct and the welfare and 
safety of others. State v. Mireles, 2004-NMCA-100, 136 
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N.M. 337, 98 P.8d 727, cert. denied, 2004-NMCERT-008, 
136 N.M, 492, 100 P.8d 197. 

Vehicle not required to be in motion. — The unam- 
biguous language of this section does not require that the 
vehicle be in motion. State v, Mireles, 2004-NMCA-100, 136 
N.M. 337, 98 P.8d 727, cert. denied, 2004-NMCERT-008, 
136 N.M, 492, 100 P.3d 197. 

Evidence insufficient. — Evidence was insufficient to 
sustain defendant's conviction where the evidence showed 
that he fired shots from a balcony downward, but there was 
no evidence that he fired in the direction of any building. 
State v. Trujillo, 2002-NMSC-005, 131 N.M. 709, 42 P.3d 
814, 

No merger with aggravated assault with a deadly 
weapon. — Separate punishments are intended for the 
offenses of shooting into an occupied vehicle and ag- 
gravated assault with a deadly weapon. State v. Sosa, 
1997-NMSC-032, 123 N.M. 564, 943 P.2d 1017, abrogated 
by State v. Porter, 2020-NMSC-020. 

Knowledge that building occupied required. — 
The statute requires not only that the discharge of the 
firearm be intentional and that it be discharged at a 
building intentionally, but that the discharge occur with 
the knowledge or reason to believe that the building was 
occupied at the time of the shooting. State v. etrnquiat, 
1992-NMCA-119, 114 N.M. 561, 844 P.2d 131. 

Knowledge of occupation is not an element of shoot- 
ing at a dwelling. State v. Coleman, 2011-NMCA-087, 150 
N.M, 622, 264 P.3d 523, cert. denied, 21 DIMORRT- 008, 
268 P.3d 513. 

Evidence sufficient to prove conspiracy to com- 
mit shooting at a dwelling. — Where defendant's 
friends asked defendant for a ride from a party; one of the 
friends suggested that they go "do some shootings"; de- 
fendant agreed.to the plan and drove to the location of a 
trailer selected by the friend; the friend exited defendant's 
vehicle and fired three shots at the trailer; the owner of 
the trailer had recently moved from the trailer, but kept 
some possessions in the trailer and parked two vehicles in 
front of the trailer; and defendant claimed that defendant 
had no reason to know that the trailer was occupied at the 
time of the shooting, the evidence was sufficient to prove 
that defendant had the requisite intent to agree and the 
intent to commit shooting at a dwelling. State v. Coleman, 
2011-NMCA-087, 150 N.M. 622, 264 P.3d 523, cert. denied, 
2011-NMCERT-008, 268 P.3d 513. 

Conspiracy to shoot from vehicle. — To be guilty of 
conspiracy to shoot from a motor vehicle, there must have 
been an agreement that one of the parties thereto would 
shoot a firearm recklessly from the vehicle; the agree- 
ment could be explicit or a mutually implied understand- 
ing, but mere passive submission or acquiescence in the 
conduct of others would not suffice. State v. Mariano R., 
1997-NMCA-018, 123 N.M. 121, 934 P.2d 315. 

Conviction as accessory. — Where defendant 
was convicted of violating this section as an accessory 
to the crime and the crime is one enumerated in Sec- 
tion 33-2-34L(4)(j) NMSA 1978, the fact that he pleaded 


guilty as an accessory and not a principal is irrelevant for 


purposes of the Earned Meritorious Deductions Act. State 
v. Flores, 2005-NMCA-092, 138 N.M. 61, 116 P.3d 852, cert. 
denied, 2005-NMCERT-007, 138 N.M. 145, 117 P.3d 951. 
Separate punishments intended. — The legislature 
intended to punish the crimes of voluntary manslaughter 
and shooting at’or from a motor vehicle separately. State 


., v. Dominguez, 2005-NMSC-001, 137 N.M. 1, 106 P.3d 563. 
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Shooting at or from a motor vehicle may not serve 
as the predicate felony for felony murder. — Under 
the collateral felony rule, the predicate felony must be in- 
dependent of or collateral to the homicide, and the predi- 
cate felony cannot be a lesser-included offense of second- 
degree murder. Shooting at or from a motor vehicle is an 
elevated form of aggravated battery, a lesser-included 
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offense of second-degree murder, and thus cannot be used Therefore, the evidence is not sufficient to support a con- 
as a predicate for felony murder, so where defendant was viction of felony murder predicated on the felony of shoot- 
convicted of first-degree felony murder, the underlying ing at a dwelling. State v. Comitz, 2019-NMSC-011. 
felony of which was shooting from a motor vehicle, de- Instruction on defense of another. — Where defen- 
fendant's felony murder conviction was vacated because dant and the occupants of a house exchanged multiple gun 
the crime of shooting at or from a motor vehicle lacks an shots; the shots defendant fired at the house killed one vic- 
independent felonious purpose from that required under tim; defendant was tried for shooting at a dwelling; defen- 
second-degree murder. State v. Marquez, 2016-NMSC-025. dant requested a jury instruction on defense of another on 
Shooting at or from a motor vehicle cannot serve the grounds that shots from the house were fired in the di- 
as the underlying felony sustaining a felony murder rection of defendant's car where two of defendant's friends 
conviction. — Where defendant was convicted of first- were waiting; defendant testified that defendant shot back 
degree felony murder predicated on the underlying felony at the house, because people in the house were shooting at 
of shooting at or from a motor vehicle, the New Mexico su- defendant; defendant's friends testified that they were not 
preme court vacated defendant's conviction of felony murder aware of any bullets reaching the vicinity of the car;’and 
because shooting at or from a motor vehicle is an elevated there was no evidence that defendant shot to protect any- 
form of aggravated battery, and thus cannot be used as a one other than defendant, the district court did not err in 
predicate for felony murder, State v. Baroz, 2017-NMSC-030. refusing to instruct on defense of another. State v. Torrez, 
Shooting resulting in death. — Subsection A of this 2013-NMSC-034. 
section, construed with the definition of "great bodily Exception to best-evidence rule for inaccessible 
harm" in Section 30-1-12A NMSA 1978 includes a shoot- text messages. — Where defendant was charged with 
ing at a dwelling that results in death. State v. Varela, shooting at a motor vehicle and aggravated assault with a 
1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280. deadly weapon, and where the state presented testimony 
Felony murder. — Applying the strict-elements test, from the victim's nephew that he had seen threatening text 
shooting at a dwelling is not a lesser included offense of messages from defendant on the victim's phone on the day 
second degree murder, and the offense could serve as a of the incident, the district court did not abuse its discretion 
predicate for applying the felony-murder doctrine. State in admitting the testimony of the victim’s nephew where 
v, Varela, 1999-NMSC-045, 128 N.M. 454, 993 P.2d 1280. the court found that the state had met its burden of show- 
Insufficient evidence that defendant committed ing that it had made a diligent, but unsuccessful, effort to 
the predicate felony of shooting at a dwelling or obtain the original text messages and that there was no evi- 
occupied building. — Where defendant was convicted dence indicating that additional efforts may have been suc- 
of felony murder predicated on the felony of shooting at cessful. State v, Stevenson, 2020-NMCA-005, cert. denied. 
dwelling or occupied building, the evidence established Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
that defendant and his companions targeted the vic- Jur. 2d Weapons and Firearms § 29. 
tims inthe course of a gunfight that took place in front 94 C.J.S. Weapons §§ 19, 20. : 


of a dwelling, but did not shoot at or target the dwelling. 


30-3-8.1. Seizure and forfeiture of motor vehicle; procedure. 


A. A motor vehicle shall be subject to seizure and forfeiture when the vehicle is used or in- 
tended for use in the commission of the offense of shooting at or from a motor vehicle PUrEMaaE to 
Subsection B of Section 30-3-8 NMSA 1978. 

B. The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the sei- 
zure, forfeiture and disposal .of a motor vehicle subject to forfeiture pursuant to Subsection A of 
this section. 


History: Laws 1993, ch. 78, § 2; 2002, ch. 4, § 11. ‘ ANNOTATIONS — 


The 2002 amendment, effective July 1, 2002, deleted 
former Subsections B through F, which contained standards _ Am. Jur. 2d, A.L.R. and C.J3.S. references. — Who 
and procedures for the forfeiture of motor vehicles used or 18 xemiph from forfeiture of conveyances under "innocent 
intended for use in the commission of the offense of shooting owner" provision of 21 USC § 881(a)(4), 112: A.L.R. Fed. 


at or from a motor vehicle pursuant to Subsection B of Sec- 589. 


tion 30-3-8 NMSA 1978; and added present Subsection B. 


30-3-8.2. Court record of conviction; revocation of driver's license. 


Upon a conviction for the offense of shooting at or from a motor vehicle pursuant to Subsection B 
of Section 30-3-8 NMSA 1978, or of a conviction for a conspiracy or attempt to commit that offense, 
the district court shall send a record of the conviction to the motor vehicle division of the taxation 
and revenue department. The division shall immediately revoke the driver's licenses or driving 
privileges of all persons convicted of the offense of shooting at or from a motor vehicle, or convicted 
of conspiring or attempting to commit that offense, pursuant to the provisions.of pubsecticn E of 
Section 66-5-29 NMSA 1978. 


History: Laws 19983, ch. 78, § 3. Effective dates. — Laws 1993, ch. 78, § 5 makes the 
act effective on July 1, 1993. 
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30-3-9. Assault; battery; school personnel. 


A. As used in this section: 

(1) "in the lawful discharge of his duties" means engaged in the performance of the duties 
of a school employee; and 

(2) "school employee" includes a member of a local public school board and public school 
administrators, teachers and other employees of that board. 

B. Assault upon a school employee consists of: 

(1) an attempt to commit a battery upon the person of a school employee while he is in the 
lawful discharge of his duties; or 

(2) any unlawful act, threat or menacing conduct which causes a school employee while he 
is in the lawful discharge of his duties to reasonably believe that he is in danger of receiving an im- 
mediate battery. 

Whoever commits assault upon a school employee is guilty of a misdemeanor. 

C. Aggravated assault upon a school employee consists of: 

(1) unlawfully assaulting or striking at a school employee with a deadly weapon while he 
is in the lawful discharge of his duties; 

(2) committing assault by threatening or menacing a school employee who is engaged in 
the lawful discharge of his duties by a person wearing a mask, hood, robe or other covering upon 
the face, head or body, or while disguised in any manner so as to conceal identity; or 

(3) . willfully and intentionally assaulting a school employee while he is in the lawful dis- 
charge of his duties with intent to commit any felony. 

Whoever commits aggravated assault upon a school employee is guilty of a third degree felony. 

D. Assault with intent to commit a violent felony upon a.school employee consists of any per- 
son assaulting a school employee while he is in the lawful discharge of his duties with intent to kill 
the school employee. 

Whoever commits assault with intent to commit a violent felony upon a school employee is 
guilty of a second degree felony. 

EK.’ Battery upon a school employee is the unlawful, intentional touching or application of force 
to the person of a school employee while he is in the lawful discharge of his duties, when done in'a 
rude, insolent or angry manner. 

Whoever commits battery upon a school employee is guilty of a fourth degree felony. 

F. Aggravated battery upon a school employee consists of the unlawful touching or application 
of force to the person of a school employee with intent to injure that school employee while he is in 
the lawful discharge of his duties. 

Whoever commits aggravated battery upon a school employee, inflicting an injury to the school 
employee which is not likely to cause death or great bodily harm but does cause painful temporary 
disfigurement or temporary loss or impairment of the functions of any member or organ of the body, 
is guilty of a fourth degree felony. 

Whoever commits aggravated battery upon a school employee, inflicting great bodily harm, or 
does so with a deadly weapon or in any manner whereby great bodily harm or death can be in- 
flicted, is guilty of a third degree felony. 

G. Every person who assists or is assisted by one or more other persons to commit a battery upon 
any school employee while he is in the lawful discharge of his duties is guilty of a fourth degree felony. 


History: Laws 1989, ch. 344, § 1. what hours the security guards should work and at what 
locations; the principal could dictate that a particular se- 
ANNOTATIONS curity guard could not work at the high school; and the site 


administrator had full direction over security guard assign- 
vices for a school district pursuant to a contact with a par ce ea er tres fae ape ape Serer 
ier Xi aie aera tearmcceniaa amiaiea aie; State v. Johnson, 2009-NMSC-049, 147 NM. 177, 218 P3d 
: ; Contract security guards. — Where a school district 
contracted with a third party to provide school security 
guards; the school district set the hours worked by the 
guards, supervised them on a daily basis and required the 
guards to adhere to policies and procedures of the school 
district; the third party retained the ability to hire, fire 
and discipline the guards; the third party was required 


School employee. — Security guards providing ser- 


Where a private security company and a school district 
entered into a contract to provide security services to the 
school district; the security company hired and paid secu- 
rity guards to work at a high school; the security guards 
were neither hired directly by the school board nor paid 
directly by the school board for their services pursuant to 
the contract; the principal of the high school determined 
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to insure the guards; and the third party paid the guards' 
salaries, the security guards were not school employees. 
State v. Johnson, 2008-NMCA-106, 144 N.M. 629, 190 P.3d 
350, rev'd, 2009-NMSC-049, 147 N.M. 177, 218 P.3d 863. 
"Use" of a deadly weapon in the context of assault 
with a deadly weapon construed. — A defendant uses a 
deadly weapon to commit.assault where a defendant makes 
facilitative use of the deadly weapon. Facilitative use of a 
deadly weapon may be found if (1) a deadly weapon is pres- 
ent at some point during the encounter, (2) the victim knows 
or, based on the defendant's words or actions, has reason 
to know that the defendant has a deadly weapon, and (8) 
the presence of the weapon is intentionally used by the de- 
fendant to facilitate the commission of the assault, State v. 
Zachariah:G., 2022-NMSC-008, aff'g 2021-NMCA-036, 
Sufficient evidence of assault on a school employee 
with a deadly weapon, — Where a child was adjudicated 
a delinquent for committing aggravated assault with a 
deadly weapon on a school employee, there was sufficient 
evidence to support the adjudication where, although the 
child did not brandish the BB gun he had concealed in 
his waistband, the child refused to reveal the object to the 
school principal and asked the principal menacing ques- 
tions, including "What would happen if somebody shot up 
the school?", "Are you afraid to die?", and "How would you 
feel if a twelve-year old shot you?". There was sufficient evi- 
dence to satisfy the essential element that the child used 
the deadly weapon where the evidence supported findings 
that a deadly weapon was present, that the principal knew 
or had reason to know from the child's words and actions 
that the child had a BB gun when the child threatened him, 
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and that the presence of the weapon was intentionally used | 
by the child to facilitate the commission of an assault on 
the principal. Based on the child's verbal threats that,took 
advantage of the presence of the BB gun, it was reasonable 
for the jury to determine that the child's conduct caused 
the principal to reasonably believe that he was in danger 
of receiving an immediate battery, and thus the child used 
the deadly weapon to facilitate the assault. State v. Zacha- 
riah G,, 2022-NMSC-008, aff'g 2021-NMCA-036. 
Sufficient evidence ‘of aggravated assault with a 


_ deadly weapon on a school employee. — Where a child 


was adjudicated a delinquent for committing aggravated 
assault with a deadly weapon on a school employee, there 
was sufficient evidence to support the adjudication where, 
although the child did not brandish or retrieve a BB gun he 
had concealed in his waistband, the child refused to reveal 
the object to the school principal and asked the school prin- 


‘cipal menacing questions, including "What would happen 


if somebody shot up the school?", "Are you afraid to die?", 
and "How would you feel if a twelve-year-old shot you?". 
A reasonable juror could have determined that the child 
threatened the principal with the BB gun and that the gun 
was instrumental to the child's assault because the child's 
menacing and threatening questions instilled fear in the 
principal while the gun was bulging from the child's pants 


- and of which the child knew the principal was aware. State 
v. Zachariah G.,2021-NMCA-036, cert. granted. 


Am. Jur. 2d, A.L.R. and Cu. S. references. — Suf- 
ficiency of bodily J injury to support charge of aggravated 
renee 5 A.L.R.5th 243. 


30-3-9.1. Assault; battery; Benes officials. 


A. AS used i in this section: 


(1). \\"in the lawful discharge af his duties" means engaged in the Ey ae of the duties 


of a sports official; 


(2) "sports official" means a person who: 


(a) serves as a referee, umpire linesman, timer or scorer, or who serves in a aifailar 
capacity, while working, supervising or administering a sports event; and 

(b) is registered asa member of a local, state, regional or national organization that is 
engaged in providing education and training to sports officials. 


B. Assault-upon a sports official consists of: 


(1) an attempt to commit a battery upon the person of a sports official while he is in the 


lawful discharge of his duties; or 


esi 


(2) any unlawful act, threat or menacing conduct that causes a sports official while he 4 is 
in the lawful discharge of his duties to reasonably believe that he is in Caner ce a ine an im- 


mediate battery. 


C. Whoever commits assault upon a sports official i is guilty of a widabaidawol 


D. Aggravated assault upon a sports official consists of unlawfully assaulting or striking at a 
sports official with a deadly weapon while he is in the lawful discharge of his duties: 

E. Whoever commits aggravated assault upon a sports official is guilty of a third degree mee 

F. Battery upon ‘a sports official is the unlawful, intentional touching or application of force to 
the person of a sports official while he is in the lawful discharge of his duties, when done i ina rude, 
insolent or angry manner. 

G. Whoever commits battery upon a sports official is guilty of a misdemeanor. | 

H. Aggravated battery upon a sports official consists of the unlawful touching or application 
of force to the person of a sports official with intent to injure that sports official while he is in the 
lawful discharge of his duties. 

I. Whoever commits aggravated battery upon a sports official, siflicting an injury to the sports 
official that is not likely to cause death or great bodily harm, but does cause painful temporary dis- 
figurement or temporary loss or impairment of the functions of any member or organ of the body, 
is guilty of a fourth degree felony. 
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J. Whoever commits aggravated battery upon a sports official, inflicting great bodily harm, or 
does so with a deadly weapon or in any manner whereby great bodily harm or death can be in- 
flicted, is guilty of a third degree felony. 

History: Laws 2001, ch. 92, § 1. Effective dates. — Laws 2001, ch. 92, § 2, makes the 


Cross references. — For interference with an athletic act effective on July 1, 2001. 
event, see 30-20-18 NMSA 1978. 


30-3-9.2. Assault; battery; health care personnel. 


A. -As used in this section: 

(1) “health facility" means a public or private hospital, outpatient facility, diagnostic and 
treatment center, rehabilitation center or infirmary. "Health facility" also includes those facili- 
ties that, by federal regulation, must be licensed by the state to obtain or maintain full or partial, 
permanent or temporary federal funding, but "health facility" does not include a skilled nursing 
facility, a nursing facility or other long-term residential care facility; 

(2) “health care worker" means an employee of a health facility or a licensed emergency 
medical technician; and 

(3) "in the lawful discharge of the health care worker's duties" means engaged in the per- 
formance of the duties of a health care worker. 

B. Assault upon a health care worker consists of: 

(1) an attempt to commit a battery upon the person of a health care worker who is in the 
lawful discharge of the health care worker's duties; or 

(2) any unlawful act, threat or menacing conduct that causes a health care worker who 
is in the lawful discharge of the health care worker's duties to reasonably believe that the health 
care worker is in danger of receiving an immediate battery. : 

Whoever commits assault upon a health care worker is guilty of a misdemeanor. 

C. Aggravated assault upon a health care worker consists of: | 

(1) unlawfully assaulting or striking at a health care worker with a weapon while the 
health care worker is in the lawful discharge of the health care worker's duties; or 

(2) willfully and intentionally assaulting a health care worker who is in the lawful dis- 
charge of the health care worker's duties with intent to commit any felony. 

Whoever commits aggravated assault upon a health care worker is guilty of a third degree felony. 

D. Assault with intent to commit a violent felony upon a health care worker consists of assault- 
ing a health care worker who is in the lawful discharge of the health care worker's duties with 
intent to kill the health care worker. 

Whoever commits assault with intent to commit a violent felony upon a health care worker is 
guilty of a second degree felony. 

E. Battery upon a health care worker is the unlawful, intentional touching or application of 
force to the person of a health care worker who is in the lawful discharge of the health care work- 
er's duties, when done in a rude, insolent or angry manner. 

Whoever commits battery upon a health care worker is guilty of a fourth degree felony. 

F. Aggravated battery upon a health care worker consists of the unlawful touching or applica- 
tion of force to the person of a health care worker with intent to injure that health care worker 
while the health care worker is in the lawful discharge of the health care worker's duties. 

Whoever commits aggravated battery upon a health care worker, inflicting an injury to the 
health care worker that is not likely to cause death or great bodily harm but does cause painful 
temporary disfigurement or temporary loss or impairment of the functions of any member or or- 
gan of the body, is guilty of a fourth degree felony. 

Whoever commits aggravated battery upon a health care worker, inflicting great bodily harm 
or does so with a deadly weapon or in any manner whereby great bodily harm or death can be 
inflicted, is guilty of a third degree felony. 

G. A person who assists or is assisted by one or more other persons to commit a battery upon 
a health care worker who is in the lawful discharge of the health care worker's duties is guilty of 
a fourth degree felony. 
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History: Laws 2006, ch. 27, § 1. 


Effective dates. — Laws 2006, ch. 27 contained no ef- 


fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
ment of the legislature. 


ANNOTATIONS 


Not unconstitutionally vague. — Section 30-3-9.2 
NMSA 1978 is not unconstitutionally vague, State v, 
Tsosie, 2011-NMCA-115, 150 N.M. 754, 266 P.3d 34, cert. 
denied, 2011-NMCERT-010. 

The element of knowledge of the victim's iden- 
tity as a health care worker is an essential element 
for the crime of battery upon a health care worker. 
State v. Valino, 2012-NMCA-105, 287 P.3d 372, cert, de- 
nied, 2012-NMCERT-009, 296 P.3d 1207. 

Knowledge of the identity of the victim is an es- 
sential element. — Where defendant was charged with 
battery upon a health care worker for striking a security 
guard at a medical center, and the trial court instructed 
the jury on the elements of battery upon a health care 
worker, but omitted the requirement that defendant had 
knowledge that the victim was a health care worker, the 
failure to instruct the jury that a conviction for battery 
on a health care worker required the element of knowl- 
edge that the victim was a health care worker was fun- 
damental error. State v. Valino, 2012-NMCA-105, 287 
P.8d 872, cert. denied, 2012-NMCERT-009, 296 P.3d 
1207. 

Meaning of "health care worker": — A security 
guard who was employed by a medical center, who was 
not a medical professional, who was not employed for 
the purpose of providing medical care, who was not li- 
censed in any medical field, and: whose:employment du- 
ties related to security, not medicine, was.a "health care 
worker" under Section 30-3-9,2(A)(2) NMSA 1978. State 


30-3- 10. Short title. 


« 


Sections 30-3-10 through 30-3-18 NMSA°1978 may be cited ‘as the "Crimes Against Household 


Members Act". 


History: Laws 1995, ch. 221, § 1; 2009, ch. 255, § 1. 


30-3-11. Definitions. 


v. Valino, 2012-NMCA-105, 287 P.38d. 372, cert. denied, 
2012-NMCERT-009, 296 P.3d 1207, 

Battery committed while in protective custody 
due to intoxication. — The Detoxification Reform Act, 
Sections 43-2-1.1 NMSA 1978 et seq., does not preclude 
the criminal prosecution of'a defendant for battery upon a 
health care worker merely because the defendant was in 
protective custody due to intoxication at the time of the of- 
fense, State v. Tsosie, 2011-NMCA-115, 150 N.M. 754, 266 
P.3d 34, cert. denied, 2011-NMCERT-010. 

Health facility, — Where the victim of defendant's 
battery was employed by a facility that was licensed as an 
adult residential health facility, provided protective cus- 
tody to alcohol-impaired persons, and identified substance 
abuse issues based upon patients’ medical history, vital 
signs, laboratory testing, and formal assessments and de- 
veloped treatment plans based upon those observations, 


which included prescribing and dispensing of medications 


and behavioral therapy, the facility was a "health facility" 
and the victim qualified as a health care worker. State v. 
Tsosie, 2011-NMCA-115, 150 N.M. :754, 266 P.3d 34, cert. 
denied, 2011-NMCERT-010. . 

Sufficient evidence. — Where defendant was brought 
to a medical center for detoxification evaluation; the medi- 
cal staff determined that defendant was not free to be 
released and requested security guards employed by the 
medical center to restrain defendant until defendant's 
parents arrived to pick defendant up; the security guards’ 
job description included restraining persons brought in 
for detoxification evaluation; defendant tried to leave and 
the security guards restrained defendant; and defendant 
struck one of the security guards, there was sufficient evi- 
dence that the security guard was a: health care worker 
lawfully performing the security guard's duties, State 
v, Valino, 2012-NMCA-105, 287 P.3d 372, cert. denied, 


2012- NMCERT-009, 296 P3d 1207, 


The 2009 amendment, effective June 19, 2009, 
changed the reference of the act to Sections 30- Sy 10 
through 30-38-18 NMSA 1978, 


As used in the Crimes Against Household Members Act: 

A. "household member" means a spouse, former spouse, parent, present or foun stepparent, 
present or former parent in-law, grandparent, grandparent-in-law, a co-parent of a child or a person 
with whom a person has had.a continuing personal relationship. Cohabitation is not necessary to. be 
deemed a household member for the purposes of the Crimes Against Household Members Act; 

B. "continuing personal relationship" means a dating or intimate relationship; » 

C. "strangulation" means the unlawful touching or.application of force to,another person's neck 
or throat with intent to injure that person and in a manner whereby great bodily harm or death can 
be inflicted, the result of which impedes the person's normal breathing or blood circulation; and 

D. "suffocation" means the unlawful touching or application of force that.blocks the nose or 
mouth of another person with intent to injure that person and in a manner whereby great bodily 
harm or death can be inflicted, the result of which impedes the person's normal: breathing or blood 


circulation. 


History: Laws 1995, ch. 221, § 2; 2008, ch. 16, § 1; 
2010, ch. 85, § 1; 2018, ch. 80, § 1. 

The 2018 amendment, effective July 1, 2018, added 
definitions of "strangulation" and "suffocation" to the 


Crimes tt enn Household Members Act; added Subsec- 


tions C and D. 
The 2010 amendment, effective July 1, 2010, in 
Subsection A, after "former spouse”, deleted "or family 
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member, including a relative"; after second instance of Adult children — A plain reading of this section sup- 
“present or former", added "parent"; and after "parent in- ports a conclusion that the definition of "household mem- 
law", added "grandparent, grandparent-in-law", ber" includes adult children of the accused. State v. Mon- 
The 2008 amendment, effective July 1, 2008, added toya, 2005-NMCA-005, 136 N.M. 674, 104 P.3d 540, cert. 
the definition of "continuing personal relationship" in. *, quashed, 2005-NMCERT-011, 138 N.M. 586, 124 P.3d 564. 
Subsection B. Victim need not cohabit or reside with defendant 
in order to be a household member. State v. Mon- 

ANNOTATIONS toya, 2005-NMCA-005, 136 N.M. 674, 104 P.3d 540, cert. 


Minor child of accused is not included in the definition quashed, 2005-NMCERT-011, 138 N.M. 586, 124 P.3d 564. 


of "household member". State v. Stein, 1999-NMCA-065, 
127 N.M. 362, 981 P.2d 295. 


30-3-12. Assault against a household member. 


A. Assault against a household member consists of: 
(1) an attempt to commit a battery against a household member; or 
(2) any unlawful act, threat or menacing conduct that causes a household member to rea- 
sonably believe that he is in danger of receiving an immediate battery. 
B. Whoever commits assault against a household member is guilty of a petty misdemeanor. 


" History: Laws 1995, ch. 221, § 3. Effective dates. — Laws 1995, ch. 221, § 8 made the 
, . Crimes Against Household Members Act effective on 
July 1, 1995. 


30-3-13. Aggravated assault against a household member. 


A. Aggravated assault against a household member consists of: 
(1) -unlawfully assaulting or striking at a household member with a deadly weapon; or 
(2) ’ willfully and intentionally assaulting a household member with intent to commit any 
felony. | 
B. Whoever commits candace assault against a household member is guilty of a fourth de- 
gree felony. 


History: Laws 1995, ch: 221, § 4. was going to-shoot the victim; the victim grabbed the 
Effective dates. — Laws 1995, ch. 221, § 8 made the gun away and threw the gun into a field; the police found 
Crimes. Against Household Members Act effective on the gun in the field; the gun was a Raven brand gun; the 
July 1, 1995. ( police found a Raven brand firearms box in defendant's 
home; and defendant and the victim had ended their rela- 
mi bi ANNOTATIONS tionship a week before, the evidence was sufficient to con- 
Sufficient evidence. — Where defendant pointed a vict defendant of aggravated assault against a household 
gun at the victim and told the victim that defendant was member. State v. Quintana, 2009-NMCA-115, 147 N.M, 
going to shoot the victim; the victim believed defendant 169, 218 P.3d 87. 


30-3-14. Assault against a household member with intent to commit a 
violent felony. 


A. Assault against a household member with intent to commit a violent felony consists of any 
person assaulting a household member with intent to kill or commit any murder, mayhem, crimi- 
nal sexual penetration in the first, second or third degree, robbery, kidnapping, false imprisonment 
or burglary. 

B. Whoever commits assault against a household member with intent to commit a violent fel- 
ony is guilty of a third degree felony. 


History: Laws 1995, ch, 221, § 5, ; criminal sexual penetration on a household member stat- 
Effective dates. — Laws 1995, ch. 221, § 8 made the utes create separate punishable offenses. State v, Jen- 
Crimes Against Household Members Act effective on sen, 2005-NMCA-118, 1388 N.M. 254, 118 P.3d 762, cert. 
July 1, 1995. quashed, 2005-NMCERT- 011, 138 N.M. 586, 124 P.3d 564. 
Double jeopardy. — — Where ah assault was with an in- 

ANNOTATIONS tent to commit criminal sexual penetration, followed then 

Separate punishable offenses. — Criminal sex- by criminal sexual penetration, the fear, and the acts of 
ual penetration and assault with intent to. commit penetration with resulting personal injury, are reasonably 
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30-3-15 CRIMINAL OFFENSES 80-3-15 


separable conduct that the defendant was not placed in N.M: 254, 118 P.3d 762, cert. quashed, 2005-NMCERT-011, 
double jeopardy. State v. Jensen, 2005-NMCA-113, 138 138 N.M. 586, 124 P.3d 564. 


30-3-15. Battery against a household member. 


A. Battery against a household member consists of the unlawful, intentional touching or ap- 
plication of force to the person of a household member, when done in a rude, insolent or F angry 
manner. | 

B. Whoever commits battery against a household member is guilty of a misdemeanor. 

C. Upon conviction pursuant to this section, an offender shall be required to participate in 
and complete a domestic violence offender treatment or intervention program approved by the 
children, youth and families department pursuant to rules promulgated by the department that 
define the criteria for such programs. . 

D. Notwithstanding any provision of law to the contrary, if a sentence imposed pursuant to this 
section is suspended or deferred in whole or in part, the period of probation may extend beyond 
three hundred sixty-four days but may not exceed two years. If an offender violates a condition of 
probation, the court may impose any sentence that the court could originally have imposed and 
credit shall not be given for time served by the offender on probation; provided that the total pe- 
riod of incarceration shall not exceed three hundred sixty-four days and the combined period of 
incarceration and probation shall not exceed two years. 


History: Laws 1995, ch.,.221, § 6; 2001, ch. 144, § 1; ; ANNOTATIONS: 
2007, ch. 221, § 1; 2008, ch. 16, § 2. ‘ , : 

The 2008 amendment, effective July 1,2008, provided, Battery ae tation be heats cae RT ey 

ppp Regs Ti 8 . State 

a aay Heine Bn aaa teEven oh ghtOg ra oa eae v. Stein; 1999-NMCA-065, 127 N.M. 362, 981 P.2d 295. 

The 2007. amendment, effective July 1, 2007, added Sufficient evidence of battery against a household 
Siibsectionad. ancl member. — Where defendant was charged with crimi- 

The 2001 amendment, effective July 1, 2001, in Sub- nal sexual penetration of a minor and battery against a 
section B, increased the penalty for the offense of battery household member, and where the state relied on testi- 
against a household member from a petty misdemeanor to mony elicited from the victim that defendant kicked and 
 uiisdenicanc# pushed her and that defendant is her uncle, there was 

Unlawfulness is an essential element of battery sufficient evidence to prove beyond a reasonable doubt 
against a household member. — Whether a defen- that defendant intentionally touched or applied force to 
dant's touch or application of force was unlawful is an the victim in a rude, insolent or angry manner and that 
essential element of battery against a household mem- the victim was a household member. State v. Garcia, 
ber, so if there is some evidence that excused or justified 2019-NMCA-056, cert. denied. . , : 
the defendant's conduct, which is to say if the essential Adult children. — A plain reading of this section sup- 
element’ of unlawfulness was contested, the court has a ports a conclusion that the definition of a "household mem- 
duty to instruct the jury on the state's burden to prove ber" includes adult children of the accused. State v. Mon- 
unlawfulness beyond a reasonable doubt. State v. Smith, toya, 2005-NMCA-005, 136 N.M, 764, 104 P.3d 540, cert. 
2021-NMSC-025, aff'g A-1:CA-34765, mem. op. (Dec. 16, quashed, 2005-NMCERT-011, 138 N.M. 586, 124 P.3d 564. 
2019) (nonprecedential). Right to de novo appeal. — Where defendant was 

Defendant was entitled to an instruction on un- convicted in metropolitan court of battery against a 
lawfulness. — Where defendant was convicted of bat-.. :. household member in violation of 30-3-4 NMSA 1978, be- 
tery against a household member, based on evidence that cause the state did not prosecute the battery under this 
defendant pushed his girlfriend to the ground after she section, state could not contend that defendant was con- 
pushed him away from the door to prevent him from en- victed of a crime involving domestic violence and he was 
tering their apartment and that defendant backed his car entitled to a de novo appeal in district court rather than 
into his girlfriend, making contact with her arm, when just an on-record review of the proceeding. State v. Tru- 
she did not move away while defendant was trying to exit julo, 1999-NMCA-003, 126 N.M. 603, 973-P.2d 855, or. 
the parking lot, and where, at trial, defendant argued that Convictions for robbery and battery against a 
his use of force was justified as a reasonable response to household member did not violate double jeop- 
his girlfriend's initial use of force and that his conduct ardy, — Where defendant, who was a former employee 
was justified or excused because his girlfriend committed of a restaurant, had an intimate romantic relationship 
the crime of deprivation of property of a household mem- with the victim who was the assistant manager of the 
ber, the trial court erred in denying defendant's requested restaurant; under the guise of returning the victim's 
instruction on unlawfulness, because, as an essential ele- cell phone, defendant approached the victim outside 
ment of the crime of battery against a household mem- the restaurant, grabbed two money bags containing re- 
ber, if there was some evidence that excused or justi- ceipts of the restaurant that the victim intended to de- 
fied defendant's conduct, which is to say if the essential posit; and when defendant grabbed the money bags, de- 
element of unlawfulness was contested, the court had a fendant str uck the victim in the face and fled the scene, 
duty to instruct the jury on the state's burden to prove defendant's conviction for robbery and battery against a 
unlawfulness beyond a reasonable doubt. State v. Smith, household member did not violate double jeopardy. State 
2021-NMSC-025, aff'g A-1-CA-34765, mem. op. (Dec. 16, v. Gutierrez, 2012-NMCA-095, 286 P.3d 608, cert. denied, 
2019) (nonprecedential). 2012-NMCERT-008. 
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30-3-16 ASSAULT AND BATTERY 30-3-17 


State statute does not preempt municipal or- 
dinance, — The state statute providing a full misde- 
meanor penalty for certain acts of domestic violence does 
not preclude prosecution of an offense under a municipal 


ordinance that only provides a petty misdemeanor pen- 
alty. 2008 Op. Att'y Gen. No. 08-06, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — "Co- 
habitation" for purposes of domestic violence statutes, 71 


A.L.R.5th 285. 


30-3-16. Aggravated battery against a household member. 


A. Aggravated battery against a household member consists of the unlawful touching or ap- 
plication of force to the person of a household member with intent to injure that person or another. 

B. Whoever commits aggravated battery against a household member is guilty of a misde- 
meanor if the aggravated battery against a household member is committed by inflicting an in- 
jury to that person that is not likely to cause death or great bodily harm, but that does cause 
painful temporary disfigurement or temporary loss or impairment of the functions of any member 
or organ of the body. 

C. Whoever commits aggravated battery against a household member is guilty of a third de- 
gree felony if the aggravated battery against a household member is committed: 

(1) by inflicting great bodily harm; 

(2) with a deadly weapon; 

(3) by strangulation or suffocation; or 

(4) in any manner whereby great bodily harm or death can be inflicted. 

D. Upon conviction pursuant to Subsection B of this section, an offender shall be required 
to participate in and complete a domestic violence offender treatment or intervention program 
approved by the children, youth and families department pursuant to rules promulgated by the 
department that define the criteria for such programs, . 

E. Notwithstanding any provision of law to the contrary, if a sentence imposed pursuant to the 
provisions of Subsection B of this section is suspended or deferred in whole or in part, the period 
of probation may extend beyond three hundred sixty-four days. but may not exceed two years. If an 
offender violates a condition of probation, the court may impose any sentence that the court could 
originally have imposed and credit shall not be given for time served by the offender on probation; 
provided that the total period of incarceration shall not exceed three hundred sixty-four. days and 


the combined period of incarceration and probation shall not exceed two years. 


History: Laws 1995, ch. 221, § 7; 2007, ch. 221, § 2; 
2008, ch. 16, § 3; 2018, ch. 30, § 2. 

The 2018 amendment, effective July 1, 2018, provided 
that aggravated battery against a household member may 
be committed by strangulation or suffocation; in Subsec- 
tion B, after "household member", added "is guilty of a 
misdemeanor if the aggravated battery against a house- 
hold member is committed", and after “organ of the body", 
deleted "is guilty of a misdemeanor"; and in Subsection C, 
after "household member", added "is guilty of a third de- 
gree felony if the aggravated battery against a household 
member is committed", added the paragraph designations 
"(1)" and "(2)", in Paragraph C(1), after "harm", deleted "or 
doing so", in Paragraph C(2), after "weapon", deleted "or 
doing so", added a new paragraph C(3) and the new para- 
graph designation "(4)", and in Paragraph C(4), after "can 
be inflicted", deleted "is guilty of a third degree felony". 

The 2008 amendment, effective July 1, 2008, provided 
for participation in intervention programs in Subsection D. 


The 2007 amendment, effective July 1, 2007, added 
Subsections D and E. 


ANNOTATIONS 


Intent to injure victim required. — Defendant's 
conviction for aggravated battery on a household mem- 
ber was reversed where there was no direct testimony 
supporting the trial court's finding that he acted with 
the specific intent to harm the victim and there was not 
sufficient circumstantial evidence to support a finding of 
intent, State v. Wynn, 2001-NMCA-020, 130 N.M. 381, 24 
P.3d 816. 

Application of force. — Defendant's act of striking 
a window with sufficient force to propel the glass inward 
and against the victim constituted the application of force 
to the victim within the meaning of section. State v. Wynn, 
2001-NMCA-020, 130 N.M. 381, 24 P.3d 816. 


30-3-17. Multiple convictions of battery or aggravated battery. 


A. Whoever commits three offenses of battery against a household member as provided in Sec- 
tion 80-3-15 NMSA 1978 or aggravated battery against a household member as provided in Sub- 
section B of Section 30-83-16 NMSA 1978, or any combination thereof, when the household member 
is a spouse, a former spouse, a co-parent of a child or a person with whom the offender has had a 
continuing personal relationship is guilty of a fourth degree felony. 
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30-3-18 CRIMINAL OFFENSES 30-3-19 


B. Whoever commits four or more offenses of battery against a household member as provided 
in Section 30-3-15 NMSA 1978 or aggravated battery against a household member as provided 
in Subsection B of Section 30-3-16 NMSA 1978, or any combination thereof, when the household 
member is a spouse, a former spouse, a co-parent of a child or a person with whom the offender has 
had a continuing personal relationship is guilty of a third degree felony. 

C. For the purpose of determining the number of offenses'committed, each offense must have 


been committed after conviction for the preceding offense. 


History: Laws 2008, ch. 16, § 4. 


Effective dates. — Laws 2008, ch. 16, § 6 nid this’ 


section effective July 1, 2008. 

Applicability. — Laws 2008, ch. 16, § 5 provided that 
the provisions of Laws 2008, ch. 16, § 4 apply to convic- 
tions obtained on or after July 1,.2008. © 


ANNOTATIONS 


The Habitual Offender Act is applicable to con- 
victions of felony battery against a household 
member. — Where defendant pleaded guilty to battery 
against a household member after battering the mother 
of his child, and where this was defendant's third convic- 
tion of battery against a household member, and where 
the district court enhanced defendant's conviction to a 
fourth degree felony under § 30-3-17(A) NMSA 1978, 
and where defendant had previously been convicted 
of a separate felony, the district court enhanced defen- 
dant's sentence by one year under the Habitual Offender 
Act, § 31-18-17 NMSA 1978, the district court did not 


err in applying the Habitual Offender Act, because the 


“plain language of § 30-3-17(A) NMSA 1978 and § 31- 


18-17 NMSA 1978 does not preclude their simultane- 
ous application. State v. Barela, 2021-NMSC- 001, aff'g 
2019-NMCA-005, 458 P.3d 501. © 

Habitual offender enhancement not prohibited. — 
Where defendant, a three-time domestic violence offender, 
pleaded no contest to, and was convicted of, felony battery 
against a household member, the district court did not err 
in enhancing defendant's sentence by one year, pursuant 
to 31-18-17(A) NMSA 1978, based on a prior conviction 
for false imprisonment, because contrary to defendant's 
argument, the felony battery against a household mem- 
ber statute is not self-enhancing, and based on the plain 
language of the statutes at. issue, the one-year habitual 
offender enhancement of defendant's fourth degree felony 
battery on a household member sentence was proper as 
a matter of law, State v. Barela, 2019-NMCA-005, cert. 
granted. 


30-3-18. Criminal damage to property of household member; 
deprivation of property of household member. 


A. Criminal damage to the property of a household member consists of intentionally damag- 
ing real, personal, community or jointly owned property of a household member = the intent to 
intimidate, threaten or harass that household member. 

B. Whoever commits criminal damage to the property of a household ee is guilty of a 
misdemeanor, except that when the damage to the household member's interest in the property 
amounts to more than one thousand dollars ($1,000), the offender is guilty of a fourth degree 


felony. 


C. Deprivation of the property of a household member consists of intentionally deipirivdang a 
household member of the use of separate, community or jointly owned personal property of the 
household member with the intent to intimidate or threaten that household member. 

D. Whoever commits seprivakion of the property of a household member is guilty of a misde- 


meanor. 


History: 1978 Comp., § 30-3-18, as enacted by Laws 
2009, ch. 255, § 2. 

Effective dates. — Laws 2009, ch. 255 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2009, 90 days after the 
adjournment of the legislature. 


30-3-19. Threatening a judge or an immediate family member of a 


judge; penalty. 


A. No person shall threaten a judge or the immediate family member of a judge with the intent 


to: 


(1) place the judge or the immediate family member of a judge in fear of great bodily harm 
to the judge or to an immediate family member of the judge; 
_ (2) prevent or interrupt the ability to carry out the judge's job duties; or 
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30-3-20 HARASSMENT AND STALKING 30-3A-1 


(3) retaliate against a judge on account of the performance of the judge's official duties 

during the judge's term of service. 
~B. Apperson who violates the provisions of this section is guilty of a fourth degree felony. 
C. As used in this section: 

(1) "immediate family member" means a spouse, child, sibling, parent, grandparent or 
grandchild, and "immediate family member" includes a stepparent, a stepchild, a stepsibling and 
an adoptive relationship; 

(2) ."judge" means a current or former justice, judge, magistrate, domestic violence special 
commissioner or hearing officer; and 

(3) "retaliate" means intentionally threatening bodily injury to or damage to the property 
of a judge or a family member of a judge with the intent to retaliate against the judge for the 
judge's exercise of the judge's judicial duties and causing the judge or the family member to rea- 
sonably believe that the judge's or the family member's person or property is in danger. 


History: Laws 2022, ch. 56, § 47. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
Effective dates. — Laws 2022, ch. 56, § 47 contained journment of the legislature. 
no effective date provision, but, pursuant to N.M. Const., 


30- 3-20. Meteet sharing of personal information of a judge or an 
immediate family member of a judge; penalty. 


A. No person shall share the personal information of a judge or an immediate family member 
of a judge with the intent to: 

(1) cause harm to the judge or an immediate family member of a judge; 

(2).. place the judge or an immediate family member of a judge in fear of great bodily harm 
to the judge or to an immediate family member of the judge; or 

(3) prevent or interrupt the ability to carry out the judge's job duties. 

B. A person who violates the provisions of this section is guilty of a misdemeanor. 
C. As used in this section: 

(1) "immediate family member" means a spouse, child, sibling, parent, grandparent or 
grandchild, and "immediate family member" includes a stepparent, a stepchild, a stepsibling and 
an adoptive relationship; . 

(2) "judge" means a current or former justice, judge, magistrate, domestic violence special 
commissioner or hearing officer; and 

(3) "personal information" means a person's personal physical address, personal phone 
number or physical location. 


History: Laws 2022, ch. 56, § 48. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
Effective dates. — Laws 2022, ch. 56, § 48 contained journment of the legislature. 
no effective date provision, but, pursuant to N.M. Const., 
Harassment and Stalking 
Sec. Sec. 
30-3A-1. Short title. 30-3A-3.1.. Aggravated stalking; penalties. 
30-3A-2. Harassment; penalties. 30-3A-4. Exceptions. 


30-3A-3. Stalking; penalties. 


30-3A-1. Short title. 
Chapter 30, Article 3A NMSA 1978 may be cited as the "Harassment and Stalking Act". 


History: 1978 Comp., § 30-3A-1, enacted by Laws Repeals and reenactments. — Laws 1997, ch. 10, § 7, 
1997, ch. 10, § 1; 2009, ch. 21, § 1. repealed 30-3A-1 NMSA 1978, as enacted by Laws 1993, 
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30-3A-2 CRIMINAL OFFENSES 30-3A-3 


ch. 86, § 1, and Laws 1997, ch. 10, § 1, enacted a new sec- ANNOTATIONS 

tion, effective July 1, 1997. a soratea iad 
The 2009 amendment, effective July 1, 2009, changed _ Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 

the reference to the act to Chapter 30) Article 3A, NMSA ity, construction and application of stalking statutes,,29 

1978. A.L.R.5th 487. a ; 


30-3A-2. Harassment; penalties. 


A. Harassment consists of knowingly pursuing a pattern of conduct that is intended to annoy, 


seriously alarm or terrorize another person and that serves no lawful purpose. The conduct must 
be such that it would cause a reasonable person to suffer substantial Hi ede distress. 
B. Whoever commits harassment is guilty of a misdemeanor. 


History: 1978 Comp., § 30-3A-2, enacted by Laws ein double jeopardy did not bar prosecution of the de- 


1997, ch. 10, § 2. fendant for the offenses of stalking and harassment stem- 

Repeals and reenactments. — Laws 1997, ch. 10, § 7, ming from the same conduct that gave rise.to the con- 

repealed 30-3A-2 NMSA 1978, as enacted by Laws 1993, tempt adjudication. State v. Gonzales, 1997-NMCA- 039, 

ch, 86, § 2, and Laws 1997, ch. 10, § 2, enacted a new sec- 123 N.M. 337, 940 P.2d 185, cert. denied, 123 N.M, 229, 
tion, effective July 1, 1997.: 938 P.2d 204. 

Where the state relies on identical acts of an accused 

ANNOTATIONS involving the same course of conduct to prove both the 


Constitutionality. — This section, as applied to de- 
fendant who repeatedly trespassed on victim's property, 
looked in her windows, and followed her both on and off 
her property, was not unconstitutionally vague; a person of 
ordinary intelligence would have known that such behav- 
ior was unlawful and would inflict substantial emotional 


provisions preclude multiple punishment, and the of- 
fense of harassment is subsumed into the offense of mis- 
demeanor stalking. State v. Duran, 1998-NMCA-153, 126 
N.M. 60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 
P.2d 352, overruled on other.grounds, State v. Laguna, 


distress upon the victim, State v. Duran, 1998-NMCA-153, 1999-NMCA-152, 128 N.M. 345, 992 P.2d 896, cert, denied, 

126 N.M. 60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 128 N.M. 149, 990 P.2d 823. 

P.2d 352, overruled on other grounds, State v. Laguna, Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 

1999-NMCA-152, 128 N.M. 345, 992 P.2d 896, cert. denied, struction and application of § 2A6.1 of United States’ 

128 N.M. 149, 990 P.2d 823. Sentencing Guidelines (USSG § 2A6.1), pertaining to sen- 
Double jeopardy. — When the defendant had been tence to be imposed for making jit SA communica- 


convicted of contempt, a misdemeanor, for violating a tions, 148 A.L.R. Fed. 501, 


domestic violence protective order and sentenced to jail 


30-3A-3. Stalking; penalties. 


A. Stalking consists of knowingly pursuing a pattern of conduct, without lawful divin ee di- 
rected at a specific individual when the person intends that the pattern of conduct would place 
the individual in reasonable apprehension of death, bodily harm, sexual assault, confinement or 
restraint of the individual or another individual. 

B. As used in this section: : | 

(1) “lawful authority" means within the scope of lawful employment or constitutionally 
protected activity; and 

(2) "pattern of conduct" means two or more acts, on more than one occasion, in which the 
alleged stalker by any action, method, device or means, directly, indirectly or through third parties, 
follows, monitors, surveils, threatens or communicates to or about a person. 

C. Whoever commits stalking is guilty of a misdemeanor. Upon a second or subsequent convic- 
tion, the offender is guilty of a fourth degree felony. 

D. In addition to any punishment provided pursuant to the provisions of this section, the court. 
shall order a person convicted of stalking to participate in and complete a program of professional 
counseling at the person's own expense or a domestic violence offender treatment or intervention 
program. 


History: 1978 Comp., § 30-3A-3, enacted by Lens The 2009 amendment, effective July 1, 2009, deleted 
1997, ch. 10, § 8; 2009, ch, 21, § 2. former Subsections A and B and inserted new Subsections 

Repeals and reenactments. — Laws 1997, ch. 10, § 7, A and B; and in Subsection D, added the domestic violence 
repealed 30-8A-8 NMSA 1978, as amended by Laws 1995, offender treatment or intervention program. 


ch. 28, § 1, and Laws 1997, ch, 10, § 3, enacted a new sec- 
tion, effective July 1, 1997. 
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offenses of harassment and of stalking, double jeopardy. 


30-3A-3.1 HARASSMENT AND STALKING 30-3A-4 


ANNOTATIONS "for the offenses of stalking and harassment stemming 
t é ; from the same conduct that gave rise to the contempt ad- 
Evidence sufficient. — Evidence that defendant re- —judication. State v. Gonzales, 1997-NMCA-039, 123 N.M. 


peatedly trespassed onto victim's property and that de- 337, 940 P.2d 185, cert. denied, 123 N.M.229, 938 P2d 
fendant was the party who looked into victim's windows 204. 
and followed her was sufficient to support convictions Where the state relies an tidantical acts of an-accused 


for stalking, harassment and criminal trespass; State 
v. Duran, 1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, 


cert. denied, 126 N.M. 533, 972 P.2d 352, overruled on uiuishdns 1 : : 
’ ; preclude multiple punishment, and the of- 
other grounds, State v. Laguna, 1999-NMCA-152, 128 is of harassment is Sannin into the offense of mis- 


N.M. 345, 992 P.2d 896, cert, denied, 128 N.M. 149,990 demeanor stalking. State v. Duran, 1998-NMCA-153, 126 


involving the same course of conduct to prove both the 
offenses of harassment and of stalking, double jeopardy 


P.2d 823. N.M. 60, 966 P.2d 768, cert. denied, 126 N.M. 533, 972 

Double jeopardy. — When the defendant had been P.2d 352, overruled on other grounds, State v. Laguna, 
convicted of contempt, a misdemeanor, for violating a do- = 1999. NMCA-152, 128 N.M, 345, 992 P-2d 896, cert. denied, 
mestic violence protective order and sentenced to jail time, 128 N.M. 149, 990 P:2d 823. 


double jeopardy did not bar prosecution of the defendant 


30-3A-3.1. Aggravated stalking; penalties. 


A. Aggravated stalking consists of stalking perpetrated by a person: 
(1) who knowingly violates a permanent or temporary order of protection issued by 
a court, except that mutual violations of such orders may constitute a defense to aggravated 
stalking; 
(2) in violation of a court order setting conditions of release and bond; 
{3) when the person is in possession of a deadly weapon; or 
(4) \ when the victim is less than sixteen years of age. 
B. Whoever commits aggravated stalking is guilty of a fourth degree felony. Upon a second or 
subsequent conviction, the offender is guilty of a third degree felony. 
C. In addition to any punishment provided pursuant to'the provisions of this section, the court 
shall order a person convicted of aggravated stalking to participate in and complete a program of 
professional counseling at his own expense. 


History: Laws 1997, ch. 10, § 4. ss The aggravated stalking statute requires only one 
Effective dates. — Laws 1997, ch. 10, § 8 made the act in furtherance of a pattern of stalking. State v. 
Harassment and Stalking Act effective July 1, 1997. Smile, 2009-NMCA-064, 146 N:M. 525, 212 P.3d 413, cert. 
quashed, 2010-NMCERT-006, 148 N.M. 582, 241 P.3d 180. 

ANNOTATIONS Sufficient evidence. — Where the victim of the defen: 


22) talkin dant's stalking attempted to end the relationship between 
bitards aiid to asta sy eda ng ned the defendant and the victim; the defendant threatened to 


some use of a weapon, it is reasonable to construe the ag- kill the victim and to damage the victim's car, left threat- 


avated stalking statute as requiring some intent to use ening letters in the victim's mailbox and made threaten- 
Oceania not specifically mile or specifically described ing phone calls to the victim's father; the victim obtained 
in 30-1-12B NMSA 1978 as a weapon. State v. Anderson, a temporary restraining order against the defendant; be- 
2001-NMCA-027, 130 N.M. 295, 24 P.3d 327. fore the TRO paige dpe rompr ci pericn hi a4 
instruction. — ageravat talking victim's apartment with Ninja-style knives, police of- 

Prrcrad when the sbjeck or rasta in Eien an un- ficers that the defendant was at the apartment to put the 
listed one that falls within the catchall language of 30-1-12B fear of God into the victim; when the TRO was served on 
NMSA 1978, the jury must be instructed (1) that the defen- the defendant, the defendant stated that a piece of paper 
dant must have possessed the object or instrument with the would not stop the defendant from inflicting pain and fear 
intent to use it as a weapon, and (2) the object or instrument on the victim; and the victim found a copy of the TRO in 
is one that, if so used, could inflict dangerous wounds. State the door of the apartment with a threatening message 
v. Anderson, 2001-NMCA-027, 130 N.M. 295, 24 P.3d 327. written by the defendant, the evidence was sufficient to 
The aggravated stalking statute is not unconsti- support the defendant's conviction of aggravated stalking. 


nall . ; ; C , 146 State v, Smile, 2009-NMCA-064, 146 N.M. 525, 212 P.3d 
{poco Babee je oes ie Suaeke surasNaCieeet 1006, 413, cert. quashed, 2010-NMCERT-006, 148 N.M. 582, 241 
148 N.M. 582, 241 P.3d 180. P.3d 180. 


30-3A-4. Exceptions. . 


The provisions of the {Harassment and] Stalking Act do not apply to: 

A. picketing or public a that are lawful or that arise out of a bona fide labor 
dispute;or, 

B. a'peace officer in the performance of his duties! 
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History: 1978 Comp., § 30-3A-4, enacted by Laws 
1997, ch. 10, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 
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Repeals and reenactments. — Laws 1997, ch. 10, § 7, 
repealed 30-3A-4 NMSA 1978, as enacted by Laws 1993, 
ch. 86, § 4, and Laws 1997, ch. 10, § 5, enacted a new sec- 
tion, effective July 1, 1997. 


ARTICLE 4 
Kidnapping 


Sec. 
80-4-1, Kidnapping. 
80-4-2. Criminal use of ransom. 


Sec. 
30-4-3. False imprisonment. 
30-4-4. Custodial interference; penalties, 


30-4-1. Kidnapping. 


A. Kidnapping is the unlawful taking, restraining, transporting or confining of a person, by 
force, intimidation or deception, with intent: 
(1) thatthe victim be held for ransom; 
(2) that the victim be held as a hostage or shield and eonfitied against his will; 
(3) that the victim be held to service against the victim's will; or 
(4) to inflict death, physical injury or a sexual offense on the victim. 
B. Whoever commits kidnapping is guilty of a first degree felony, except that he is guilty of a 
second degree felony when he voluntarily frees the victim in a safe place and does not inflict physi- 


cal injury or a sexual offense upon the victim. 


History: 1953 Comp., § 40A-4-1, enacted by Laws 
1963, ch. 303, § 4-1; 1973, ch. 109, § 1; 1995, ch. 84, § 1; 
2008 (1st S.S.), ch. 1, § 2. 

Cross references. — For essential elements of kidnap- 
ping jury instruction, see UJI 14-403 NMRA. 

The 2003 (1st S.S.).amendment, effective February 3, 
2004, substituted "physical injury or a sexual offense" for 
"great bodily harm" near the end of Subsection B. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "kidnapping" for "kidnaping" in the heading and 
throughout the section; in Subsection A, substituted "re- 
straining, transporting or confining" for "restraining or 
confining", substituted "by force, intimidation or decep- 
tion" for "by force or deception", deleted "that the victim" 
following "intent"; in Paragraphs A(1) and A(3) inserted 
"that the victim"; in Paragraph A(2), inserted "that the 
victim be held" and "or shield and"; added Paragraph A(4); 
and in Subsection B, substituted the language beginning 
with "he voluntarily". and ending with "harm upon the 
victim" for "the victim is freed without having had great 
bodily harm inflicted upon him by his captor", 


ANNOTATIONS: 


I. GENERAL CONSIDERATION. 
II], ELEMENTS OF KIDNAPPING. 
III, EVIDENCE AND PROOF. 

IV. DOUBLE JEOPARDY. 

V. JURY INSTRUCTIONS. 


I, GENERAL CONSIDERATION. 


Not void for vagueness. — The 2003 amendment to 
Subsection B of 30-4-1 NMSA 1978, which replaced the 
phrase "great bodily harm" with the phrase "physical in- 
jury" did not did nor render 30-4-1 NMSA 1978 unconsti- 
etutionally vague. State v. Parvilus, 2013-NMCA-025, 297 
P.3d 1228, cert. granted, 2013-NMCERT-001. 

Constitutionality, vagueness. — Defendant's con- 
tention that the words "held to service against the 
victim's will" had no general meaning which the pub- 
lic could comprehend and thus rendered the statute 
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unconstitutionally vague was without merit. State v. Agu- 
irre, 1972-NMSC-081, 84 N.M. 376, 503 P.2d 1154. 

The language of Subsection B, regarding how a first 
degree crime is reduced to a second degree crime, is not 
unconstitutionally vague because it can be understood 
by, and gives reasonable notice to, persons of ordinary 
intelligence exercising common sense. State v. Laguna, 
1999-NMCA-152, 128 N.M. 345, 992 P.2d 896, cert. denied, 
128 N.M. 149, 990 P.2d 823. 

If multiple victims, kidnapping offense commit- 
ted against each one. — Where the criminal informa- 
tion charges that each of a number of victims was held 
as hostage, the defendant is put on notice that the state 
charges that one offense of kidnapping was commit- 
ted by holding any one of the victims as a hostage, and 
the defendant should be prepared to defend the charge 
in connection with each of the victims. State v. Davis, 
1979-NMCA-015, 92 N.M. 563, 591 P.2d 1160. 

Standing to challenge validity. — Defendant, who 
by standing mute in fact entered a plea of not guilty and 
was convicted on trial of a second degree felony for kid- 
napping, had no standing to attack the validity of the 
kidnapping statute (as it read prior to the 1973 amend- 
ment) on grounds that leaving to the jury the decision as 
to whether the crime should be a capital or second degree 
felony constituted a denial of equal protection. State v. 
Sharpe, 1970-NMCA-078, 81 N.M. 6387, 471 P.2d 671. 

Construction. — Subsection A(1) of this section should 
read "Kidnapping is the unlawful taking,...with the 
intent that the victim be held for ransom and confined 
against his will," and Subsection A(2) should read "Kid- 
napping is the unlawful taking,... with the intent that 
the victim be held as a hostage and confined against his 
will." State v. Clark, 1969-NMSC-078, 80 N.M. 340, 455 
P.2d 844 (decided under prior law). 

Person asked to do or forbear act cannot be same 
as victim in a prosecution for kidnapping. State v. Davis, 
1979-NMCA-015, 92 N.M. 563, 591 P.2d 1160. 

Each of two hostages may also be third person. 
— Ifit is charged that X and Y were held as hostages, this 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


a a ee Alanna Aa 


i 


30-4-1 


does not prohibit a conviction of kidnapping on the basis 
that X was hostage for the performance of some act by Y, 
and vice versa. State v. Davis, 1979-NMCA-015, 92 N.M. 
563, 591 P.2d 1160. ty 

Jury instructions, — Where defendant entered the 
victim's house; defendant pulled a gun, put the gun to 
the victim's head, and told the victim that defendant 
planned to rape the victim; defendant threatened to kill 
the victim's child if the victim did not comply; defendant 
raped the victim; a jury convicted defendant of kidnap- 
ping in the first degree and second degree criminal sexual 
penetration; the district court gave the jury UJI 14-403 
NMRA, the kidnapping jury instruction, but did not give 
the jury UJI 14-6018, the special verdict form asking the 
jury to find whether defendant committed a sexual offense 
against the victim; and the district court modified defen- 
dant's conviction for first degree kidnapping to second 
degree kidnapping because the jury did not find, pursu- 
ant to the special verdict form, that defendant commit- 
ted. a sexual offense against the victim, the district court 
erred in modifying defendant's conviction for first degree 
kidnapping because the jury independently found that 
defendant had committed a sexual offense against the 
victim, State v. Dominguez, 2014-NMCA-064, cert. denied, 
2014-NMCERT-005. 


_ II. ELEMENTS OF KIDNAPPING. 


"Force", — "Force" cannot be construed to mean merely 
violent or deadly force, as it could not have been the leg- 
islative intention to so limit the statute, for many kidnap- 
pings are accomplished by the use of only minimal force, 
as, for example, where a child is abducted. State v. Clark, 
1969-NMSC-078, 80 N.M. 340, 455 P.2d 844. 

"Deception" necessarily implies that the victim is 
unaware that she is being kidnaped. State v. Garcia, 
1983-NMCA-069, 100 N.M. 120, 666 P.2d 1267, cert. de- 
nied, 100 N.M. 192, 668 P.2d 308. 

"Hostage". — Term “hostage," when used with refer- 
ence to a person and in the context in which it is used 
in New Mexico's kidnapping statute, implies the unlaw- 
ful taking, restraining or confining of a person with the 
intent that the person, or victim, be held as security for 
the performance, or forbearance, of some act by a third 
person. State v. Crump, 1971-NMSC-051, 82 N.M. 487, 484 
P.2d 329; State v. Davis, 1979-NMCA-015, 92 N.M. 563, 
591 P.2d 1160. 

"Held to service". — The purpose of being so com- 
pelled or induced - "for the purpose of performing some 
act" - probably could be better stated; for example, us- 
ing Webster's: "for the purpose of assisting or benefit- 
ing someone or something." Such an explanation serves 
to distinguish kidnapping from false imprisonment, 
which is a lesser offense included within kidnapping. 
State v. Ortega, 1991-NMSC-084, 112 N.M. 554, 817 
P.2d 1196. 

The third objective mentioned in the statute, holding for 
service, should be construed to effectuate the same over- 
all scheme as the first two objectives - holding for ransom 
and as a hostage - namely, to accomplish some goal that 
the perpetrator may view as beneficial to himself or her- 
self. State v. Ortega, 1991-NMSC-084, 112 N.M. 554, 817 
P.2d 1196. 

Once the defendant restrained the victim by force or 
coercion for service against her will, the crime of kidnap- 
ping occurred; the key to the restraint element in kidnap- 
ping is the point at which the victim's physical association 
with the defendant was no longer voluntary. State v. Pisio, 
1994-NMCA-152, 119 N.M. 252, 889 P.2d 860, cert. denied, 
119 N.M. 20, 888 P.2d 466. 

A person is entitled to withdraw his'or her consent 
or express a lack of consent to an act of criminal sexual 
penetration at any point prior to the act itself, but force 
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or coercion exerted prior to the act itself will support a 
conviction for kidnapping or false imprisonment. State v. 
Pisio, 1994-NMCA-152, 119 N.M. 252, 889 P.2d 860, cert. 
denied, 119 N.M. 20, 888 P.2d 466. 

Taking the victim by force and deception in order to 
convince him to end his relationship with another person 
constituted "holding for service" within this section. State 
v, Kersey, 1995-NMSC-054, 120 N.M. 517, 903 P.2d 828. 

Incidental restraint in homicide not sufficient. 
The mere incidental restraint and movement of a victim 
which might occur during the course of a homicide are not, 
standing alone, indicia of a true kidnapping. Unlike cases 
involving criminal sexual penetration or robbery, no "ser- 
vice" is performed by the victim of a shooting with intent 
to kill because the victim does not confer any independent 
assistance or benefit to the perpetrator of the crime. State 
v. Baca, 1995-NMSC-045, 120 N.M. 388, 902 P.2d 65. 

Incidental restraint in criminal sexual penetra- 
tion of a minor not sufficient. — The legislature did 
not intend to punish related incidental movement and re- 
straints occurring prior to and during sexual assaults as 
the separate crime of kidnapping; to determine whether 
a restraint or movement is incidental to another crime, 
the court looks to whether the restraint or movement in- 
creases the culpability of the defendant over and above his 
culpability for the other crime, whether the movements of 
the victim substantially increased the risk of harm over 
and above that necessarily present in the accompanying 
crime, or whether the restraint served to decrease the 
defendant's risk of detection or the difficulty of the com- 
mission of the crime. State v. Tapia, 2015-NMCA-048, cert. 
denied, 2015-NMCERT-004. 

Where four-year-old victim testified that defendant lay 
on top of her on the’bed and sexually assaulted her, there 
was no evidence: of restraint on her movement; defendant's 
incidental restraint did not increase his culpability beyond 
that already inherent to any sexual assault, and the child 
victims' testimony did not indicate that the restraint was 
any longer or greater than that necessary to commit the 
sexual assault, the restraint did not increase the victim's 
risk of harm or the severity of the assault beyond that in- 
herent to the underlying crime, and the restraint did not 
serve to decrease defendant's risk of detection or the dif- 
ficulty of the commission of the crime; the restraint, there- 
fore, was incidental to the sexual assault perpetrated on the 
child victim and did not establish conduct that the legisla- 
ture intended to support a kidnapping conviction. State v. 
Tapia, 2015-NMCA-048, cert. denied, 2015-NMCERT-004. 

Where eight-year-old victim testified that when she and 
defendant were in her mom's room, defendant made her 
take her clothes off, and the two got into bed where de- 
fendant sexually assaulted her, any incidental restraint 
in making the child remove her clothing is not the type of 
separate conduct that the legislature intended to punish 
as kidnapping; the conduct did not increase defendant's 
culpability beyond that inherent to the assault, the re- 
straint was not longer or greater than necessary to com- 
plete the assault, the restraint did not increase the risk of 
harm to the child or the severity of the assault, and the re- 
straint used to compel the removal of the child's clothes is 
inherent to the sexual assault and was not done to make 
the commission of the crime easier or less detectable; any 
restraint that was utilized to compel the child to remove 
her clothing was incidental to the sexual assault. State v. 
Tapia, 2015-NMCA-048, cert. denied, 2015-NMCERT-004. 

Where eight-year-old victim testified that defendant 
"made her go" or "took her into another room", the move- 
ment was from one room to another in the family resi- 
dence where they were both already located; the move- 
ment did not subject the child to a substantial increase in 
risk of harm above and beyond that inherent in a sexual 
assault; the brief movements from one room to another, 
in furtherance of the sexual assault, were incidental to 
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the crimes and cannot support a separate kidnapping 
conviction. State v. Tapia, 2015-NMCA-048, cert. denied, 
2015-NMCERT-004, 

Kidnapping was not incidental to battery. — 
Where defendant drove the victim to a deserted: area, 
pulled the victim out of the vehicle, pulled the 'victiin's 
hair, kicked the victim, threw the victim into bushes, and 
beat the victim; defendant held the victim by the arm and 
drove to a ‘second location where defendant: again beat 
the victim; when the victim attempted to run away, de- 
fendant put the victim in the vehicle and drove to a third 
location and again beat the victim and forced the victim 
to have intercourse with defendant; and defendant was 
convicted of kidnapping in the first degree and battery, 
defendant's convictions did not violate double jeopardy 
because defendant's conduct was not factually unitary or 
legally unitary because the jury could have determined 
that the victim suffered physical injuries when defendant 
dragged the victim from the vehicle, threw the victim 
into the bushes, pulled the victim's hair, or otherwise re- 
strained the victim, all actions distinct from the hitting 
and kicking on which the battery charge was based. State 
v. Sotelo, 2018-NMCA-028, 296 P.38d 1232, cert. denied, 
2013-NMCERT-001. 

Incidental restraint in aggravated battery not 
sufficient. — The Legislature did not intend to punish 
as kidnapping restraints that are merely incidental to an- 
other crime. State v, Trujillo, 2012-NMCA-112; 289 P.3d 
238, cert. granted; 2012-NMCERT-011. 

Where defendant and another assailant broke into the 
home of the victim armed with metal bars or bats; defen- 
dant began striking victim with a metal bar; the victim 
fought back and was able to gain the upper hand; while 
victim was on top of defendant hitting defendant, defen- 
dant restrained the victim and called for the other as- 
sailant to help; the other assailant began striking victim, 
allowing defendant to get free and continue striking the 
victim; and the episode lasted two to four minutes, the re- 
straint of the victim was as a matter of law insufficient 
to support a conviction for kidnapping because the re- 
straint was no longer or greater than that necessary to 
achieve a battery and the brief restraint did not subject 
the victim to substantially greater risk of harm. State v. 
Trujillo, 2012-NMCA-112, 289 P.3d 238, cert. granted, 
2012-NMCERT-011. 

Prolonged period of restraint not incidental to 
aggravated. assault. — Where defendants told the vic- 
tims that they could not leave the apartment until missing 
drugs were found, prevented the victims from opening the 
door to the apartment as they tried to leave, held a knife 
to the throat of one victim and beat another victim to un- 
consciousness, and prevented the victims from leaving the 
_ apartment for approximately two hours, such a prolonged 
period of restraint was not incidental to or inherent in the 
aggravated assault. State v. Herrera, 2015-NMCA-116, 
cert. denied, 2015-NMCERT-010. 

Restraint not incidental to child endangerment. 
— Where defendant was charged with child endanger- 
ment and kidnapping, evidence that defendant commit- 
ted a home invasion and pointed a gun at the fifteen- 
year-old victim was the basis for the child endangerment 
charge, and evidence that defendant then ordered the 
victim to lock the door and forced the victim, at gunpoint, 
to assist in a futile room-to-room search for an individual 
not present in the home was the factual basis for the kid- 
napping charge. The restraint,in which the victim was 
held to service to open each door in the home to allow 
defendant to search each empty room was not inciden- 
tal to endangering the victim by pointing the gun at him 
in the first instance, State v, Ramirez, 2016-NMCA-072, 
cert..denied, 

Intent required. — There must be an intent to confine 
against the victim's will when he is taken, restrained or 
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confined with intent that he be held for ransom, or as a 
hostage, but it is not necessary that’he be confined against 
his will when the ‘purpose of the taking, restraining or 
confining is that the victim be held to service against his 
will. State v. Clark, 1969-NMSC-078, 80 N.M. 340, poo 
P.2d 844. ti 
Determination of intent for jury. — Uiidor the 
pertinent definition of kidnapping, it is the intent of the 
defendant which controls, and the’ determination as to 
whether this intent was present is for the trier of the 
facts when this is an issue in the case. State v. Aguirre, 
1972-NMSC-081, 84 N.M: 376, 503 P.2d 1154, ; 
Reversal of conviction where evidence of intent 
lacking. — Where there was neither direct evidence nor 
proof of acts, occurrences or circumstances which could 
serve as support for an inference of intent to hold vic- 
tim for ransom or as a hostage, or to service against her 


will, the finding of guilt could not stand. State v.-Clark, 


1969-NMSC-078, 80 N.M. 340, 455 P.2d 844, = 

Proof of victim's state of mind is not essential to 
prove kidnapping by deception; rather, the offense may 
be proved by circumstantial evidence. State v. Garcia, 
1983-NMCA-069, 100 N.M. 120, 666 P.2d 1267, cert. de- 
nied, 100 N.M. 192, 668 P.2d 308 (1983). 

Conviction sufficient if kidnapper rapes victim 
during course of abduction, — A conviction for kidnap- 
ping with the intent to hold for services is sufficient if the 
kidnapper rapes the victim during the course of the, ab- 
duction. It is immaterial whether or not the intent to rape 
existed at the beginning of the act. State v. Hutchinson, 
19838-NMSC-029, 99 N.M. 616, 661 P.2d 1315. 

Distinction between kidnapping and false impris- 
onment. — The distinction between false imprisonment 
and kidnapping by holding to service is whether the de- 
fendant intended to hold the victim to service against the 
victim's will. State v. Armijo, 1977-NMCA-070, 90 N.M. 
614, 566 P.2d 1152. 

Merely to. confine or restrain against a person's will 
without the requisite intention is not kidnapping, but is 
false imprisonment under Section 30-4-3 NMSA 1978, 
when done with knowledge of an absence of authority. 
State v. Clark, 1969-NMSC-078, 80 N,M. 340, 455 P.2d 
844, 

Distinction between kidnapping and second de- 
gree criminal sexual penetration. — A kidnapping 
was factually distinct from attempted criminal sexual 
penetration where the force used was not the kind "neces- 
sarily involved in every sexual penetration without con- 
sent." State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 
P.2d 728, cert. denied, 530 U.S, 1218, 120. S, Ct, 2225, 147 
L. Ed, 2d 256 (2000). 


TI. EVIDENCE AND PROOF. 


Admission of evidence. — It was not error for drial 
court to admit into evidence gun and other items found 
on person of individual who participated with defendant 
in an attempted robbery, out of which grew the crime of 
kidnapping with which defendant was charged. State v, 
Samora, 1971-NMCA-149, 83 N.M. 222, 490 P.2d 480. 

Sufficient evidence of deception. — Evidence that 
defendant entered the back seat of a car, with victims in 
front, under the false promise that defendant needed a 
ride and that defendant actually intended to murder the 
victims was sufficient evidence to support the element of 
deception. State v. Sanchez, 2000-NMSC-021, 129 N.M. 
284, 6 P.3d 486. 

Sufficient evidence of kidnapping by deception. 
— Where the victim, a fifteen year old boy, testified that 
he was led to believe that defendant was going to give him 
a ride home, but defendant instead took the victim to de- 
fendant's apartment where defendant provided the victim 
with drugs and alcohol, performed oral sex on the victim 
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and asked the victim for anal sex, and where the victim 
testified that he felt forced to enter the apartment and be- 
lieved he was threatened, there was sufficient evidence to 
support defendant's kidnapping conviction. State v. Sim- 
mons, 2018-NMCA-015, cert. denied. 

Sufficient evidence of kidnapping by intimida- 
tion. — Where defendant was convicted of kidnapping, 
and where defendant claimed that the state failed to pres- 
ent sufficient evidence of kidnapping because there was 
no proof that he restrained the victim with the intent to 
inflict a sexual offense because the primary evidence of 
kidnapping occurred after the sexual offense, evidence 
that, prior to the sexual offense, defendant threatened the 
victim with a knife, ordered her to take off her pajamas, al- 
lowed her to travel from the bedroom to the restroom only, 
followed her to the restroom and masturbated while she 
used the restroom, and ultimately ordered her to return to 
the bedroom where the sexual assault occurred, was suf- 
ficient for a jury to reasonably conclude that defendant 
restricted or confined the victim using intimidation when 
he threatened her life using a knife, and the jury could 
then infer from defendant's actions that he restrained her 
while intending to inflict a sexual offense on her. State v. 
Sena, 2018-NMCA-037, rev'd in part by 2020-NMSC-011. 

Post-1995 version of the kidnapping statute. 
— A defendant can be found guilty of kidnapping for 
taking someone against his or her will to hold that per- 
son, inter alia, "to service" or to inflict death, physical 
injury or a sexual offense on that person. State v. Telles, 
2019-NMCA-039, cert. denied. 

Sufficient evidence of kidnapping. — At defen- 
dant's trial for murder, kidnapping and tampering with 
evidence, where the state provided evidence establishing 
that defendant beat the victim with a bat and then moved 
the victim's body to a back room and then rolled the body 
in a carpet, there was sufficient evidence to prove, beyond 
a reasonable doubt, that defendant intended to inflict 
death or physical injury on the victim by moving him to 
the back room and rolling him up in the cei State v. 
Telles, 2019-NMCA-039, cert. denied. 

Where defendant was convicted of ebhinkd sexual pen- 
etration in the commission of a felony and first-degree 
kidnapping, the jury could have reasonably inferred that 
defendant took or transported the victim by deception 
based on the victim's testimony that he got into defen- 
dant's truck because defendant said that he would take 
the victim home, that defendant confined the victim by 
force based on the victim's testimony that when he tried 
to escape from defendant's truck, the door was locked, 
that defendant intended to hold the victim against his will 
to inflict a sexual offense against him based on the vic- 
tim's testimony that defendant took him to a remote loca- 
tion, pulled down his pants, and then penetrated his anus, 
that defendant transported the victim to a remote loca- 
tion and confined him there for the purpose of inflicting 
a sexual offense on him based on defendant's statement 
upon completion of the sexual act, "Now I can take you 
home," that defendant's act against the victim was unlaw- 
ful because the jury could have inferred that it was done 
without the victim's consent and for the purpose of grati- 
fying defendant's sexual desire or to intrude upon the vic- 
tim's bodily safety or integrity. There was sufficient evi- 
dence to support defendant's convictions. State v. Samora, 
2016-NMSC-031. 

Sufficient evidence of restraint and confinement. 
— Where defendant was charged with kidnapping and 
criminal sexual penetration of a minor, and where the 
evidence established that the child victim encountered 
defendant in an outdoor shed and, upon seeing him, 
tried to retreat through the shed's open door, but before 
she could do so, defendant stopped her retreat by grab- 
bing her by the arm, suggesting that they "make babies" 
and shutting the door to the shed before throwing her to 
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the floor and sexually assaulting her, there was sufficient 
evidence of restraint and confinement, independent from 
the restraint used during the sexual assault, to support 
defendant's kidnapping conviction. Defendant's actions 
constituted a completed kidnapping upon preventing the 
victim's escape, regardless of the sexual assault that fol- 
lowed. State v. Garcia, 2019-NMCA-056, cert. denied. 

Evidence sufficient. — Where defendant entered the 
victim's house; defendant pulled a gun, put the gun to the 
victim's head, and told the victim that defendant planned 
to rape the victim; defendant threatened to kill the vic- 
tim's child if the victim did not comply; and defendant 
raped the victim, there was sufficient evidence of force 
and intimidation, independent of the force used during the 
criminal sexual penetration, to support defendant's kid- 
napping conviction. State v. Dominguez, 2014-NMCA-064, 
cert. denied, 2014-NMCERT-005. 

Where defendant's spouse had a series of affairs with 
the victim; defendant entered the estranged spouse's 
apartment, confronted the victim with a gun, bound the 
victim with duct tape, and after defendant and the victim 
had a conversation, defendant cut the duct tape from the 
victim and drove the victim to defendant's motel where 
defendant killed the victim; defendant was armed with a 
knife and two guns when defendant and the victim left 
the apartment; and the jury could infer that the victim 
did not willingly accompany defendant to the motel from 
evidence that defendant had defendant's hands in defen- 
dant's pockets when defendant and the victim entered the 
motel, the victim left the victim's watch and wallet at the 
apartment, and defendant was armed with the same guns 
when defendant forced the spouse to accompany defen- 
dant to the motel, and the spouse was afraid defendant 
would shoot the spouse, there was sufficient evidence to 
support defendant's conviction of first degree kidnapping. 
State v. Parvilus, 2013-NMCA-025, 297 P.3d 1228, cert. 
granted, 2013-NMCERT-001, 

Evidence that defendant bound and gagged a girl and 
her mother, raped the mother and stated that the girl and 
her mother were to take defendant out of state, to Okla- 
homa, was sufficient to show the kidnapping of the girl 
with the intent to hold her to service against her will. 
State v. Kendall; 1977-NMCA-002, 90 N.M. 236, 561 P.2d 
935, rev'd in part on other grounds, 1977-NMSC-015, 90 
N.M. 191, 561 P.2d 464. 

Evidence that the defendant called the victim's mother 
and demanded $50,000 and that the defendant was hav- 
ing financial difficulties was sufficient to support a find- 
ing that the victim was taken with intent to hold him 
for ransom even though the defendant testified that 
the call was merely to divert suspicion. State v. Kersey, 
1995-NMSC-054, 120 N.M. 517, 903 P.2d 828. 

Even though there was evidence that defendant's asso- 
ciation with the victim began as a consensual encounter 
in which he proposed to give the victim a ride, the defen- 
dant's statements, physical evidence, and the, testimony 
of the victim's mother gave rise to a reasonable inference 
that the association became involuntary. State v. Allen, 
2000-NMSC-002, 128 N.M, 482, 994 P.2d 728, cert. denied, 
580 U.S. 1218, 120 S. Ct. 2225, 147.L. Ed. 2d 256 (2000). 

Evidence was sufficient to convict defendant of first de- 
gree kidnapping where it was shown that he enticed the 
victim to enter his car by deception; transported him by 
deception and intimidation with the intent to inflict a sex- 
ual offense, and that he did not voluntarily free the victim,, 
State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 992 P.2d 
896, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Evidence was sufficient to show that kidnapping was com- 
plete before the act of attempted criminal sexual penetration 
or the act of murder began, as the jury could have found that 
defendant kidnapped the victim by deception when he ini- 
tially offered her a ride home with another intent in mind, 
that she was restrained by deception when he changed the 
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intended destination of the ride, or when the victim made 
the final walk from the car to her death. State v. Jacobs, 
2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, overruled on 
other grounds by State v. Martinez, 2021-NMSC-002. 

Sufficient evidence of confinement or transporta- 
tion by deception. — Where defendant was charged with 
human trafficking of a minor and kidnapping, and where 
the evidence at trial showed that defendant instructed an 
associate to invite the victim, a seventeen-year-old girl, 
into a vehicle to smoke marijuana and drink alcohol while 
the victim was waiting for a bus at the bus station, that de- 
fendant and his nephew jumped into the vehicle and drove 
away from the bus station, and that defendant instructed 
the associate to take away the victim's identification so 
she would not want to leave, and where the victim testi- 
fied that she was never left alone, was afraid to. run away, 
and was placed with "clients" to perform sex acts, a reason- 
able jury could find that defendant confined or transported 
the victim by deception and intended to hold her against 
her will for the purpose of making her work for defendant. 
State v, Carson, 2020-NMCA-015, cert. denied. 

Evidence that defendant used his truck to block 
the victim from leaving defendant's property, that de- 
fendant told the other defendants involved in the beating of 
the victim by telephone to "hurry up" because defendant did 
not know how long he could hold the victim, that defendant 
was angry and immediately became involved in the beating 
of the victim when the other defendants arrived, permitted 
the jury to conclude that the defendant held the victim so 
that the victim could be physically beaten. State v. Huber, 
2006-NMCA-087, 140 N.M. 147, 140 P.3d 1096, cert. denied, 
2006-NMCERT-007, 140 N.M, 279, 142 P.3d 360. 

Insufficient evidence of kidnapping where con- 
duct was incidental to killing. — In defendant's trial 
for murder and kidnapping, there was insufficient. evi- 
dence to support defendant's conviction for kidnapping 
where the evidence showed that the victim was assaulted 
in a parking lot, dragged to the edge of the lot behind a 
trash can where the victim was struck again at least once 
and where she was later found. In this case, any restraint 
occurred during the commission of one continuous attack 
that ended in murder, and the legislature did not intend 
to punish as kidnapping conduct that is merely incidental 
to another crime. State v, Thomas, 2016-NMSC-024. 

Evidence insufficient. — Defendant's conviction 
for kidnapping was not supported,iunder several alter- 
native theories presented by the state, State v. Rojo; 
1999-NMSC-001, 126 N.M. 438, 971 P.2d 829. 


IV. DOUBLE JEOPARDY. 


Kidnapping and battery. — Where defendant drove 
the victim to a deserted area, pulled the victim out of the 
vehicle, pulled the victim's hair, kicked the victim, threw 
the victim into bushes, and beat the’ victim; defendant 
held the victim by the arm and drove to a second location 
where defendant again beat the victim; when the victim 
attempted to run away, defendant put the victim in the 
vehicle and drove to a third location and again beat the 
victim and forced the victim to have intercourse with de- 
fendant; and defendant was convicted of kidnapping in 
the first degree and battery, defendant's convictions did 
not violate double jeopardy because defendant's conduct 
was not factually unitary or legally unitary because the 
jury could have determined that the victim suffered phys- 
ical injuries when defendant dragged the victim from the 
vehicle, threw the victim into the bushes, pulled the vic- 
tim's hair, or otherwise restrained the victim, all actions 
distinct from the hitting and kicking on which the battery 
charge was based. State v. Sotelo, 2018-NMCA-028, 296 
P.3d 1232, cert. denied, 2013-NMCERT-001, 

Convictions of voluntary manslaughter and kid- 
napping did not violate double jeopardy. — Where 
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defendant shot the victim in the-chest in defendant's ve- 
hicle, drove the unconscious victim in the-vehicle to an 
isolated area, and shot the victim twice in the head while 


the victim was still alive; and defendant used two differ-. 


ent types of force when defendant shot the victim in the 
chest and when defendant kept the unconscious victim 
in the vehicle, defendant's convictions of voluntary man- 
slaughter for shooting the victim in the chest and kidnap- 
ping for keeping the unconscious victim. in defendant's, 
vehicle and transporting the victim to the isolated area 
were not; based on unitary conduct and did not violate 
defendant's right to be free from double jeopardy. State 
v. Urioste, 2011-NMCA-121, 267 P.3d. 820, cert. granted, 
2011-NMCERT-012. 

Sentences for kidnapping end felony murder not 
double jeopardy. — Sentences for both kidnapping and 
felony murder did not violate double jeopardy since the 
kidnapping was sufficiently separated in time and space 
from the murder to establish two distinct crimes. State v. 
Kersey, 1995-NMSC-054, 120 N.M. 517, 903 P.2d 828. 

Where the conduct underlying defendant's convictions 
for aggravated kidnapping and first degree felony murder 
was not unitary, the district court did not violate double 
jeopardy by convicting and sentencing defendant for both 
first. degree felony murder and aggravated kidnapping. 
State v. Foster, 1999-NMSC-007, 126.N.M. 646, 974 P.2d 
140. 

_No merger with assault conviction, — Merger of 
kidnapping and assault with intent to commit criminal 
sexual penetration convictions was not required by double 
jeopardy considerations where there was evidence apart 
from the defendant's. subsequent sexual assault from 
which the jury could infer that the defendant restrained. 
the victim with the intent of holding her for services and 
where, under the facts, the assault. with intent to commit 
criminal sexual penetration occurred after the victim had 
been restrained and held for services, State v, Williams, 
1986-NMCA-122,.105 N.M. 214, 730 P.2d 1196, cert, de- 
nied, 105 N.M. 111,729 P.2d 1365. 

Convictions for kidnapping and aggravated as- 
sault did not violate double jeopardy. — Where de- 
fendants told the victims that they could not leave the 
apartment until missing drugs were found, prevented the 
victims from opening the door to the apartment as they 
tried to leave, held a knife to the throat of one victim and 
beat another victim to unconsciousness, and prevented 
the victims from leaving the apartment for approximately 
two hours, the jury could reasonably have concluded that 
the victims were confined in the apartment by force, or 
intimidation when defendants told the victims that they 
could not. leave and closed the door when the victims 
tried to leave, and that this conduct was independent of 
and distinct from one defendant's wielding of the knife. 
If the conduct is not unitary, there is no double jeopardy 
violation. State v..Herrera, 2015-NMCA-116, cert. denied, 
2015-NMCERT-010, 

Charges of kidnapping and second degree criminal 
sexual penetration do not merge since the elements of 
the offense of second degree criminal sexual penetration do 
not involve all of the elements of kidnapping. State v. Single- 
ton, 1984-NMCA-110, 102 N.M. 66, 691 P.2d 67. , 

Consecutive sentences. — Consecutive sentences 
for kidnapping and criminal sexual penetration did not 
violate the double jeopardy prohibition against multiple 
punishments for the same offense, where the evidence 
supported an inference that defendant intended to com- 
mit criminal sexual penetration from the moment of the 
abduction. State v, McGuire, 1990-NMSC-067, 110 NM. 
304, 795 P.2d 996. 

Predicate and compound offenses. — The fact that 
a kidnapping.charge was used to raise a charge of crimi- 
nal sexual penetration to a second degree felony does not 
pose a double jeopardy problem. Convictions normally 
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are allowed for both predicate and compound offenses, 
and criminal sexual penetration statutes and kidnapping 
statutes protect different social norms. State v' McGuire, 
1990-NMSC-067, 110 N.M. 304, 795 P.2d 996. 

Merger of criminal sexual penetration and kid- 
napping based on same act. — Defendant's convic- 
tions for second degree criminal sexual penetration 
(commission of a felony) under Section 30-9-11D NMSA 
1978 and kidnapping, stemming from the same act of 
sexual intercourse, potentially violated double jeopardy 
rights and were required to be set aside. State v. Crain, 
1997-NMCA-101, 124 N.M. 84, 946 P.2d 1095. 

Kidnapping and false imprisonment. — Where 

over a three week period, at least two circumstances of 
kidnapping, as well as that of false imprisonment. were 
separated by several days and intervening events that 
included consensual! sex, drinking and* daily activities, 
and terminations of the intent to restrain, defendant's 
convictions for kidnapping and false imprisonment did 
not violate the double jeopardy clause. State v. Dombos, 
2008-NMCA-085, 143 N.M. 668, 180 P.3d 675, cert. denied, 
2008-NMCERT-002, 143 N.M. 665, 180 P.3d 674. 
. Kidnapping and murder. — Where defendant first 
restrained the victim for the purpose of sexually assault- 
ing the victim and made efforts to do so.and defendant 
deliberately intended to make sure the victim was never 
going to leave the room where the victim was restrained 
after the sexual assault, defendant's convictions for first 
degree kidnapping and first degree murder did not violate 
the double jeopardy clause. State v. Saiz, 2008-NMSC-048, 
144 N.M. 6638, 191 P.3d 521, abrogated on other grounds 
in State v. Belanger, 2009-NMSC-025, 146 N.M. 357, 210 
P.3d 783. © ULLS 

Double jeopardy. — Because the crimes of kidnapping 
and attempted criminal sexual penetration contain ele- 
ments not contained in the Order Prohibiting Domestic 
Violence {OPDV) obtained by victim against defendant, 
defendant's double jeopardy rights were not violated 
by his conviction for those crimes following his convic- 
tion for contempt for violating the OPDV. State v. Pow- 
ers, 1998-NMCA-133, 126 N.M. 114, 967 P.2d 454, cert. 
quashed, 127 N.M. 392, 981 P.2d 1210 (1999). 

Kidnapping and attempted tampering with evi- 
dence. — Where defendant was convicted of both kidnap- 
ping and attempted tampering with evidence, and where 
the evidence at trial established that defendant beat the 
victim with a baseball bat, moved the body into a back 
room and then rolled the body in a carpet, defendant's 


double jeopardy rights were not violated, because each ~ 


statute requires proof of a fact, or facts, that the other 
does not, tampering with evidence focusing on a defen- 
dant's intent to hide evidence to avoid prosecution, and 
kidnapping focusing instead on»a defendant's intent in 
unlawfully taking, restraining transporting or confining a 
person, and the statutes were intended to address distinct 
social harms, tampering with evidence designed to punish 
individuals who attempt to.interfere with the administra- 
tion of justice by hiding or changing evidence that could 
be used in a criminal prosecution and. the kidnapping 
statute designed to prevent individuals fram harming oth- 
ers or depriving others of their freedom with the intent 
to force them to do something against their will. State v. 
Telles, 2019-NMCA-039, cert. denied. 

Lesser included offense. — Where defendant. drove 
the victim to a deserted area, pulled the victim out of the ve- 
hicle, pulled the victim's hair, kicked the victim, threw the 
victim into bushes, and beat the victim; defendant held the 
victim by the arm and drove to a second location where de- 
fendant again beat the victim; when the victim attempted to 
run away, defendant put the victim in the vehicle and drove 
to a third location where defendant again beat the victim; 
and defendant was charged with kidnapping in the first de- 
gree; defendant was not entitled to a jury instruction on 
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the lesser included offense of false imprisonment because 
the only rational view of the evidence was that defendant 
intended to injure the victim as they drove between loca- 
tions and false imprisonment. was not the greatest offense 
committed. State v, Sotelo, 2013-NMCA-028, 296 P.3d 1232, 
cert. denied, 2013-NMCERT-001. 

False imprisonment is a lesser offense necessarily in- 
cluded in kidnapping by holding to service. State v. Armijo, 
1977-NMCA-070, , 90 N.M. 614, 566 P.2d 1152. 

No merger with murder charge. — The homicide 
was sufficient evidence for the jury to find aggravated 
sodomy and first degree kidnapping, and there was no 
merger with the charge of murder of which defendant was 
acquitted. State v. Melton, 1977-NMSC-014, 90 N.M. 188, 
561 P.2d 461. 

Consecutive sentences for kidnapping and crimi- 
nal sexual penetration. — Consecutive sentences for 
the compound crime of criminal sexual penetration dur- 
ing commission of kidnapping and the predicate felony of 
kidnapping with intent to hold for service is, in general, 
permissible because the two crimes address different so- 
cial norms. State v. Tsethlikai, 1989-NMCA-107, 109 N.M. 
371, 785 P.2d 282, cert. denied, 109 N.M. 262, 784 P.2d 
1005 (1990). 

No unitary act. — Where the defendant took control of 
the car at gunpoint and then drove the victims to a remote 
location before raping them, the crime of kidnapping was 
complete before the act of criminal sexual penetration be- 
gan; because the two crimes did not constitute a "unitary 
act", imposition of consecutive sentences was not double 
jeopardy. State v. Andazola, 2003-NMCA-146, 134 N.M. 
710, 82 P.3d 77. 


V. JURY INSTRUCTIONS, 


Hostage defined. — Refusal to give a requested in- 
struction defining "hostage" is no error, because "hostage" 
is not a technical term; the jurors can properly apply the 
common meaning of "hostage" and the application of the 
common meaning did not prejudice the defendant. State v. 
Carnes, 1981-NMCA-126, 97 N.M. 76, 636 P.2d 895. 

Multiple kidnappings. — Where defendant was 
charged with kidnapping; identical jury instructions were 
given for each count alleged to have occurred on different 
dates; there was evidence to support separate incidents; 
and the court told the jury that to convict defendant on 
both counts, the jury had to be convinced, beyond a rea- 
sonable doubt, that two different incidences had occurred, 
the instructions were not deficient because they did not 
set out findings to support the separate convictions and 
did not lead to a violation of the due process clause. State 
v. Dombos, 2008-NMCA-035, 143 N.M. 668., 180 P.3d 675, 
cert. denied, 2008-NMCERT-002, 143 N.M. 665, 180 P.3d 
674. 

Omission of the incidental restraint limitation in 
the kidnapping instruction was not error. — Where 
defendant was tried before a jury on charges of criminal 
sexual penetration in the first degree, kidnapping in the 
first degree, armed robbery, aggravated burglary and 
criminal sexual contact, and where defendant claimed 
that it was fundamental error not to include the inciden- 
tal restraint limitation to kidnapping in the essential ele- 
ments instruction on kidnapping, the jury was properly 
instructed because a finding on whether the restraint 
of the victim resulting in the kidnapping was slight, in- 
consequential, or merely incidental! to the commission of 
another crime was not required in this case where any 
restraint incidental to the sexual assaults was separate 
and distinct from the restraint that defendant used to 
complete the kidnapping. State v. Sena, 2020-NMSC-011, 
rev'g in part 2018-NMCA-037, 419 P.3d 1240. 

Failure to instruct on incidental restraint re- 
sulted in fundamental error. — Where defendant was 
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convicted of criminal sexual penetration, kidnapping, What is "harm" within provisions of statutes increas- 
armed robbery, aggravated burglary, and criminal sexual ing penalty for kidnapping where victim’suffers harm, 11 
contact, and where defendant claimed that the district A.L.R.3d 1053. 
court's kidnapping instruction was erroneous because it Seizure of prison officials by inmates as prince 59 
omitted an essential element of the crime when it failed A.L.R.3d 1306. 
to instruct the jury that any restraint of the victim must False imprisonment as included offense within alana 
have been more than incidental, the erroneous instruc- of kidnapping, 68 A.L.R.3d 828. 
tion resulted in fundamental error, because kidnapping Necessity and sufficiency of showing, in kidnapping 
statutes do not apply to unlawful confinements or move- prosecution, that detention was with intent to "secretly" 
ments incidental to the commission of other felonies confine victim, 98 A.L.R.3d 733. 
and the omission of incidental restraint from the jury Loco parentis, taking of child by person in, 20 
instructions could have resulted in the jury convicting A.L.R.4th 823, i 
defendant based upon a deficient understanding of the Liability of legal or natural parent, or one who aids aid 
legal meaning of restraint as an essential element of kid- abets, for damages resulting from abduction of own child, 
napping. State v. Sena, 2018-NMCA-037, rev'd in part by 49 A.L.R.4th 7. 
2020-NMSC-011. Fact that gun was unloaded as affecting criminal re- 
Law reviews. — For article, "The Confusing Law of sponsibility, 68 A“L.R.4th 507. 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 Coercion, compulsion, or duress as defense to athe of 
(1974). kidnapping, 69 A.L.R.4th 1005. 
For comment, "Criminal Procedure - Preventive Deten- Validity, construction and application of "hold to ser- 
tion in New Mexico," see 4 N.M.L. Rev. 247 (1974). vice" provision of kidnapping statute, 28 A.L:R.5th 754. 
For annual survey of New Mexico law relating to crimi- Seizure or detention for purpose of committing rape, 
nal law, see 13 N.M.L. Rev. 323 (1983). robbery, or other offense as constituting cepatais crime of 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. kidnapping, 39 A.L.R.5th 283. 
dur. 2d Abduction and Kidnapping § 1 et seq. 510C.J.S. Kidnapping § 1. 
Fraud or false pretenses, kidnapping by, 95 A.L.R.2d 
450. 


30-4-2. Criminal use of ransom. 


Criminal use of ransom consists of knowingly receiving, possessing, concealing or disposing of 
any portion of money or other property which has at any time been delivered for the ransom of a 
kidnaped person. 

Whoever commits criminal use of ransom is guilty of a third degree felony. 


History: 1953 Comp., § 40A-4-2, enacted by Laws 
1968, ch. 808, § 4-2. 


30-4-3. False imprisonment. 


False imprisonment consists of intentionally confining or restraining another person without 
his consent and with knowledge that he has no lawful authority todo so. 
Whoever commits false imprisonment is guilty of a fourth degree felony. 


History: 1958 Comp., § 40A-4-3, enacted by Laws 2008-NMCA-035, 143 N.M. 668, 180 P.3d 675, cert. denied, 
1963, ch. 303, § 4-3. 2008- NMCERT-002, 143 N.M. 665, 180 P.3d 674. 
Lesser included offense of ‘kidnapping. — False 


ANNOTATIONS imprisonment is a lesser offense necessarily included in 
Motive is not necessary element of crime of false kidnapping by holding to service. The distinction between 
imprisonment. State v. Tijerina; 1972-NMCA-169, 84 N.M. these two offenses is whether the defendant intended to 
482, 504 P.2d 642, aff'd, 1973-NMSC-105, 86 N.M. 31,519 hold the victim to service against the victim's will. State 
P.2d 127, cert. denied, 417 U.S. 956, 94'S. Ct. 3085, 41 L. v. Armijo, 1977-NMCA-070, 90 N.M. 614, 566 P.2d 1152. 
Ed. 2d 674 (1974). Absence of intent. — Merely to confine or restrain 
- False imprisonment does not require physical against a person's will without the requisite intention is 
restraint of the victim; it may also arise out of words, not kidnapping, but is false imprisonment under this sec- 
acts, gestures, or similar means. State v. Corneau, tion, when done with knowledge of an absence of authority. 
1989-NMCA-040, 109 N.M, 81, 781 P.2d 1159, cert.denied, State v. Clark, 1969-NMSC-078, 80 N.M. 340, 455 P.2d 844. 
108 N.M. 668, 777 P.2d 907. Held without consent. — A person is entitled to with- 
‘Kidnapping and false imprisonment, — Where draw his or her consent or express a lack of consent to an 
over a three week period, at least two circumstances of act of criminal sexual penetration at any point prior to the 
kidnapping, as well as that of false imprisonment were act itself, but force or coercion exerted prior to the act itself 
separated by several days and intervening events that will support a conviction for kidnapping or false imprison- 
included consensual sex, drinking and daily activities, ment. State v. Pisio, 1994-NMCA-152, 119 N.M. 252, 889 
and terminations of the intent to restrain, defendant's P.2d 860, cert. denied, 119 N.M. 20, 888 P.2d 466. ; 
convictions for kidnapping and false imprisonment did False imprisonment did not merge with criminal 
not violate the double jeopardy clause. State v. Dombos, sexual penetration. — There was sufficient evidence 
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to support separate charges for false imprisonment and 
criminal sexual penetration where the victim testified 
that defendant would not let her out of the bedroom for 
a period of time after the criminal sexual penetration oc- 
curred. State v. Traeger, 2000-NMCA-015, 128 N.M. 668, 
997 P.2d 142, cert. denied, 128 N.M.689, 997 P.2d 821, aff'd 
in part, rev'd in part on other grounds, 2001-NMSC-022, 
130 N.M. 618, 29 P.3d 518. 

Defendant's convictions of false imprisonment and crim- 
inal sexual penetration in the second degree, which arose 
out of the same conduct, violated the double jeopardy 
clause. State v. Armendariz, 2006-NMCA-152, 140 N.M. 
712, 148 P.3d 798, cert. quashed, 2008-NMCERT-002, 143 
N.M. 665, 180 P.3d 674. 

Defendant's convictions for false- imprisonment and 
criminal sexual penetration without the use of a deadly 
weapon, which arose out of the same conduct, did not 
violate the double jeopardy clause. State v, Fielder, 
2005-NMCA-108, 1388 N.M. 244, 118 P.8d 752, cert. 
quashed, 2006-NMCERT-004, 139 N.M. 429, 134 P.3d 120. 

"No lawful authority". — Knowledge of lack of au- 
thority to restrain a minor spouse could reasonably be in- 
ferred from the circumstances as defendant had no lawful 
authority to engage in domestic violence and he displayed 
continuing abusive behavior; there was nothing about de- 
fendant's actions that permitted an inference that he was 
acting pursuant to a valid, recognized; and lawful marital 
authority to act for his spouse in her best interests. State 
v. Barrera, 2002-NMCA-098, 132 N.M. 707, 54 P.3d 548, 
cert, denied, 132 N.M: 674, 54 P.3d 78. 

False imprisonment does not merge with battery. — 
Since battery required a touching or application of force and 
false imprisonment does not, and the elements for proving 
the two offenses differ, the two offenses do not merge. State 
v. Muise, 1985-NMCA-090, 103 N.M. 382, 707 P.2d 1192, 
cert. denied, 103 N.M. 287, 705 P.2d 1138, overruled on other 
grounds, State v. Laguna, 1999-NMCA-152, 128 N.M. 3465, 
992 P.2d 896, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Consecutive sentences for armed robbery and 
false imprisonment were proper; since the elements 
of the two crimes are dissimilar and the evidence required 
to establish each crime is independent, it was clear the 
crimes did not merge even when considered in light of the 
facts. State v. Moore, 1989-NMCA-073, 109 N:M. 119, 782 
P.2d 91, cert. denied, 109 N.M. 54, 781 P.2d 782. 

Armed robbery and false imprisonment separate 
offenses. — Because the statutory definitions of armed 
robbery and false imprisonment make it clear that the 
legislature intended to protect different individual inter- 
ests and, therefore, create separately punishable offenses 
for violations of those interests, and since the record 
separated the conduct of the defendant which comprised 
armed robbery and the conduct which comprised false im- 
prisonment and showed how the conduct for each convic- 
tion involved completely separate and distinct actions on 
the part of the defendant, conviction on both counts was 
proper. State v. Ibarra, 1993-NMCA-040, 116 N.M. 486, 
864 P.2d 302, cert. quashed, 117 N.M. 744, 877 P.2d 44 
(1994), and cert. denied, 5138 U.S. 1157, 115 S. Ct. 1116, 
130 L. Ed. 2d 1080 (1995). ' 

Merger of conviction for aggravated assault into 
offense of false imprisonment. — Even though defen- 
dant's acts of threatening each of multiple victims with 
a deadly weapon constituted the means by which his 
victims were restrained or confined against their will so 
as to cause the assault to merge into the crime of false 
imprisonment, the trial court did not err in refusing to 
merge defendant's convictions of aggravated assault into 
the offenses of false imprisonment, because there was ev- 
idence of multiple acts of aggravated assault committed 
against each victim. State v. Bachicha, 1991-NMCA-014, 
111 N.M. 601, 808 P.2d 51, cert. denied, 111 N.M. 529, 
807 P.2d 227. 
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Merger of assault and false imprisonment. — The 
charge of assault by a prisoner should not be merged for 
sentencing purposes with the charge of false imprison- 
ment where the facts supporting the two charges are not 
identical. Merger is also inappropriate in such a case be- 
cause the statute prohibiting assault and the statute pro- 
hibiting false imprisonment advance two distinct social 
norms, State v. Gibson, 1992-NMCA-017, 113 N.M. 547, 
828 P.2d 980, cert. denied, 113 N.M. 524, 828 P.2d 957. 

‘Double jeopardy not found. — Convictions for ac- 
cessory to assault with intent to commit a violent felony, 
accessory to aggravated battery with great bodily harm, 
and accessory to false imprisonment did not violate the 
constitutional prohibition against double jeopardy. State 
v. Carrasco, 1997-NMSC-047, 124 N.M. 64, 946 P.2d 1075. 

Crime of violence. — This crime is a crime of vio- 
lence for purposes of sentencing a defendant asa career 
offender under federal law. United States v. Zamora, 222 
F.3d 756 (10th Cir.), cert, denied, 581 U.S. 1043, 121 S. Ct. 
641, 148 L. Ed. 2d 547 (2000). 

Sufficient evidence. — Where defendant pinned the 
victim, who was defendant's spouse, down in the master 
bedroom to keep the victim from leaving the house, did not 
allow the victim to walk freely through the house, rigged a 
door so the victim could not leave the house, and removed 
the phones so the victim could not call the police; defendant 
choked the victim until the victim passed out, and defen- 
dant's actions were done with physical force, the evidence 
was sufficient to support defendant's conviction for false 
imprisonment. State v. McGee, 2002-NMCA-090, 132 N.M. 
537, 51 P.3d 1191, cert. denied, 182 N.M. 551, 52 P.3d 411. 

Evidence sufficient to support conviction. — The 
evidence was sufficient to support a conviction for false 
imprisonment where it was shown that the defendant, 
acting in concert with another, forced a school bus to stop, 
disabled the bus, and forced the driver, through fear of 
violence, to remain confined in the bus until police and 
rescue arrived. State v, Muise, 1985-NMCA-090, 103 N.M. 
382, 707 P.2d 1192, cert. denied, 103 N.M. 287, 705 P.2d 
1138 (1985), overruled on other grounds, State v. Laguna, 
1999-NMCA-152, 128 N.M. 345,992 P.2d 896, cert. denied, 
128 N.M. 149, 990 P.2d 823. , 

Evidence sufficiency. — A defendant's acts of specifi- 
cally pointing a rifle at each of several victims on two or 
more separate instances, accompanied by verbal threats, 
constituted evidence from which the jury could properly 
determine that defendant committed the separate of- 
fenses of aggravated assault and false imprisonment 
against each victim. Moreover, the jury could find that de- 
fendant falsely imprisoned his victims at the beginning of 
the episode and thereafter committed additional indepen- 
dent aggravated assaults for which he could be separately 
punished. State v. Bachicha, 1991-NMCA-014, 111 N.M. 
601, 808 P.2d 51, cert. denied, 111 N.M. 529, 807 P.2d 227. 

Evidence was sufficient to convict defendant of false 
imprisonment where it showed that she was armed; she 
decided, along with two others, to snatch a stranger off the 
street; the victim was forced into the back of a two-door 
car from which he could not get out except through the 
driver door or the passenger side door; and, as they drove, 
defendant pressed her foot on the gas pedal to maintain 
the car's speed while the driver turned around to beat the 
victim. State v. Smith, 2001-NMSC-004, 180 N.M. 117, 19 
P.3d 254. 

Evidence introduced to show how the defendant and 
his cohorts carefully orchestrated a prison escape was 
sufficient for the jury to find that the defendant planned, 
anticipated, and intended the assault and false imprison- 
ment of a peace officer during the escape. The defendant 
need not have known the peace officer's name, but. only 
that the victim would be a peace officer. State v. Gibson, 
1992-NMCA-017, 113 N.M. 547, 828 P.2d 980, cert. denied, 
118 N.M. 524, 828 P.2d 957. 
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Evidence that intruders threw the house residents, hus- 
band and wife, into a closet, sufficed for a conviction of 
false imprisonment. State v..Jbarra, 1993-NMCA-040, 116 
N.M., 486, 864 P.2d 302, cert. quashed, 117 N.M. 744, 877 
P.2d 44 (1994) and cert. denied, 513 U.S, 1157, 115 S, Ct. 
1116, 180 L. Bd.'2d:1080 (1995). 

Evidence was sufficient) to support defendant's convic- 
tion for false imprisonment, where the victim testified 
that defendant put a screwdriver up to her side and told 
her that if she tried to leave, he "would put that screw- 
driver through" her. State v. Singleton, 2001-NMCA-054, 
130.N.M. 588, 28 P.3d 1124, cert. denied, 180 N.M. 558, 28 
P.3d 1099. 

Evidence was sufficient to support defendant's convic- 
tion of false imprisonment, given that the victims were 
bound hand and foot. State v, Reyes, 2002-NMSC-024, 132 
N.M. 576, 52 P.3d 948, | 

Verdict not ambiguous. — Handwritten addition to 
typewriter guilty verdict form which reiterated the guilty 
verdict but also spoke of defendant's motive in committing 
crime of false imprisonment did not»render the verdict 
ambiguous and the court committed no error in accept- 
ing it, State v. Tijerina, 1972-NMCA-169, 84 N.M. 432, 504 
P.2d 642, aff'd, 1973-NMSC-105, 86 N.M. 31,519 P:2d 127, 
and cert. denied, 417: U.S. 956, 94 S, Ct. 3085, 41 L. Ed, 2d 
674 (1974). 

No: collateral estoppel. — State did not violate guar- 
antee against: double jeopardy in prosecuting defendant 
for assault with intent to commit a violent felony and false 
imprisonment, after an acquittal on charges of assault.on 


a jail and false imprisonment and kidnapping of another 
individual arising out of the same incident, since when 
the jury in the first trial acquitted defendant they did not 
necessarily conclude that he was not present at the jail 
that day and thus did not commit any crimes, but simply 
that he was not guilty of the crimes alleged. State v, Ti- 
Jjerina, 19738-NMSC-105, 86 N.M: 31, 519 P.2d 127, aff, 
1972-NMCA-169, 84 N.M. 432, 504 P.2d 642, and cert. de- 
nied, 417 U.S, 956, 94 S. Ct. 3085,.41'L. Ed. 2d 674 (1974). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 32 Am. 
Jur. 2d False Imprisonment §§ 157, 160. 

Principal's liability for punitive damages because’ of 
false arrest or imprisonment, or malicious prosecution, by 

agent or employee, 93 A.L.R.3d 826. 

Defendant's state of mind necessary or sufficient to 
warrant award of punitive damages in action for false ar- 
rest or imprisonment, 93 A.L.R.3d 1109. 

Liability for negligently causing arrest or pieitenthinitt 
another, 99 A.L.R.3d1113. 

Civil liability for "deprogramming" member of religious 
sect, 11 A.L.R.4th 228. 

Penalties for common-law’ criminal offense of false im- 
prisonment, 67 A.L:R.4th 1103. 

Liability of police or peace officers for false arrest, im- 
prisonment, or malicious prosecution as affected by claim 
of suppression, failure to disclose, or failure to investigate 
exculpatory evidence, 81 A.L.R.4th 1031. 

Free exercise of religion clause of First Amendment as 
defense to tort liability, 93 A.L.R. Fed. 754. 

35 C.J.S, False Imprisonment § 71. 


30-4-4. Custodial interference; penalties. 


A.. As used in this section: 


(1) "child" means an individual who has not reached his eighteenth birthday; 

(2) “custody determination” means a judgment or order of a court of competent jurisdic- 
tion providing for the custody of a child, including visitation rights; 

(3) "person" means any individual or legal entity, whether incorporated or unincorporated, 
including the United States, the state of New Mexico or any subdivision thereof; 

(4) "physical custody" means actual possession and.control of a child; and 


from: 


(5) © "right to oustod ys! means the right to physical custody or visitation of a child arising 


(a) .a parent-child relationship. between the child and a natural or adoptive parent 


absent a custody determination; or 
(b) a custody determination. 


B. Custodial interference consists of any person, having a right to custody of a child, mali- 
ciously taking, detaining, concealing-or enticing away or failing to return that child without good 
cause and with the intent to deprive permanently or for a protracted time another person also 
having a right to custody of that child of his right to custody. Whoever commits custodial interfer- 
ence is guilty of a fourth degree felony. 

C, Unlawful interference with custody consists of any person, not having a right to custody, 
maliciously taking, detaining, concealing or enticing away or failing to return any child with the 
intent to detain or conceal permanently or for a protracted time that child from any person having 
a right to custody of that child. Whoever commits unlawful interference with custody is guilty of a 
fourth degree felony. 

D:. Violation of Subsection Boor C of this section is unlawful and.is a fourth degree felony. 

EK. A peace officer investigating a report of a violation of this section may take a child into 
protective custody if it reasonably appears to the officer that any person will flee with the child 
in violation of Subsection B or C of this section. The child shall be placed with the person whose 
right to custody of the child is being enforced, if available and appropriate, and, if not, in any of 
the community-based shelter care facilities as provided for in Section 32-1-25.1 NMSA 1978 [re- 
pealed]. 
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F. Upon recovery of a child a hearing by the civil court currently having jurisdiction or the 
court to which the custody proceeding is assigned, shall be expeditiously held to determine contin- 
ued custody. ) | 

G. A felony charge brought under this section may be dismissed if the person voluntarily re- 
turns the child within fourteen days after taking, detaining or failing to return the child in viola- 
tion of this section. 

H. The offenses enumerated in this section are continuous in nature and continue for so long 
as the child is concealed or detained. 

I, Any defendant convicted. of violating the provisions of this section may be assessed the fol- 
lowing expenses and costs by the court, with payments to be assigned to the respective person or 
agency: 

(1). any expenses and costs reasonably incurred by the person having a right to custody of 
the child in seeking return of that child; and 

(2) any expenses and costs reasonably incurred for the care of the child while in the cus- 
tody of the human services department. 

J. Violation of the provisions of this section is punishable in New Mexico, whether the intent to 
commit the offense is formed within or outside the state, if the child was present in New Mexico at 
the time of the taking. 


History: 1978 Comp., § 30-4-4, enacted by Laws was committed. Interfering with or depriving a custodial 
1989, ch. 206, § 1. parent of their right to custody is an essential element of 
Bracketed material. — The bracketed material was the crime of custodial interference as are the methods for 
inserted by the compiler and is not part of the law. Sec- accomplishing the interference or deprivation. Because de- 
tion 32-1-25.1 NMSA 1978, was repealed by Laws 1993, privation is an element, where the person was deprived of 
ch. 77, § 234, effective July 1, 1993. For present compa- the right of custody establishes a proper venue for the trial 
rable provisions, see 32A-4-8 NMSA 1978. of the offense of custodial interference, State v. Lefthand, 

Repeals and reenactments. — Laws 1989, ch. 206, 2015-NMCA-117, cert. denied, 2015-NMCERT-011. 
$§ 1 repealed former 30-4-4 NMSA 1978, as enacted by Where defendant violated an order of custody, issued by 
Laws 1977, ch. 58, § 1, relating to custodial interference, a Taos county district court, by depriving the father of the 
and enacted a new section, effective April 4, 1989. child of his right to custody, the father's right to custody 

Cross references. — For provisions of the Uniform exists with him in his county of residence, the county in 
Child-Custody Jurisdiction and Enforcement Act, see 40- which he was given custody, and the county in which he 
10A-101 to 40-10A-403 NMSA 1978. was deprived of the custody of his son. Under the custo- 

Severability. — Laws 1989, ch. 206, § 2 provides dial interference statute, a person may be charged in the 
for the severability of the act if any part or application place where the harm sought to be prevented by the stat- 
thereof is held invalid. ute results, and therefore venue may lie in Taos county 

district court. State v. Lefthand, 2015-NMCA-117, cert. 
ANNOTATIONS denied, 2015-NMCERT-011, 

Sufficient evidence to support custodial interfer- Elements of custodial interference. — To be guilty 
ence. — Where custody of the defendant's child was trans- of custodial interference for taking the children for two 
ferred to the children, youth and families department; the weeks, the defendant had to have engaged in either in- 
child was placed in a foster home; the child left the foster terference by "taking" or "failing to return" the children 
home and returned to the defendant's home; the defen- without good cause. State v. Munoz, 2006-NMSC-005, 139 
dant allowed the child to stay with the defendant in the N.M. 106, 129 P.3d 142. ’ { ) 
defendant's home and never informed either the police or Protracted period of time. — Trial court's refusal 


the children, youth and families department that the child as give defendant's requested jury instruction defining 
was doing so, the evidence was sufficient to support the protracted period of time was not erroneous because the 
defendant's conviction of custodial interference. State v. meaning of the phrase is readily understandable and the 
Romero, 2009-NMCA-012, 145 N.M. 594, 203 P.3d 125, cert. defendant argued in closing arguments that two weeks 
quashed, 2009-NMCERT-002, 145 N.M. 704, 204 P.3d 29. was not long enough. State v. Munoz, 2006-NMSC-005, 
Section not unconstitutionally vague. — The terms 139 N.M. 106, 129 P.3d 142. J is 
"without good cause," "protracted time," "maliciously," "de- Good cause. — The term good cause" encompasses the 
taining," and "deprive permanently" as used in this sec- concepts of subjective "good faith" and objective reasonable- 
tion are of such well recognized meaning that individuals ness of the defendant and therefore a defendant must have 
are placed on notice of the conduct sought to be proscribed an honest belief that his actions are necessary to protect a 
and, therefore, the section is not unconstitutionally vague. child from harm and that honest belief must be reasonable. 
State v. Luckie, 1995-NMCA-075, 120 N.M. 274, 901 P.2d State v. Munoz, 2006-NMSC-005, 139 N.M. 106, 129 P.3d 142. 
205, cert. denied, 120 N.M. 184, 899 P.2d 1138. Defense waived by no contest plea. — Although de- 
foe PR py —The child must be present in New Mex- fendant's challenge to the jurisdiction of a Missouri court 
ico when criminal acta. of custodial interference are commit- in entering a modification to an earlier divorce decree is a 
ted for New Mexico to have criminal jurisdiction. State v. “grec, ee rag Bes by i vapor Sge ate 
‘ J waived the defense when he entered a no contest plea, 
‘i Serer aa fi, The tela of Uhe-otlcuse of custo. State uv. Hunter, 2005-NMCA-089, 138 N.M. 96, 117 P.3d 
dial interference. — In the event elements of a crime 254, rev'd, 2006-NMSC-043, 140 N.M. 406, 143 P.3d 168. 


were committed in different counties, the trial may be had Legal right to custody not absolute. ra Parents 
in any county in which a material element of the crime natural and legal right to custody of their children is 
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prima facie and not an absolute right. State v, Sanders, 
1981-NMCA-058, 96 N.M, 138, 628 P.2d 1134. 

Parent's natural right to custody includes the 
right to remove the child from this jurisdiction in the 
absence of any legal modification of that right, but that 


right may be lost through court order. State v, Whiting, . 


1983-NMCA-123, 100 N.M. 447, 671 P.2d 1158. 

Parental right to custody curtailed by custody or- 
der. — Because of the custody order under Sections 40- 
4-7B(4) and 40-4-9.1 NMSA 1978, defendant's otherwise 
natural and usual right to remove her children from the 
court's jurisdiction is curtailed to the extent that she 
could not do so without the court's consent. State v. Whit- 
ing, 1983-NMCA-123, 100 N.M. 447, 671 P.2d 1158. 

Right continues until terminated by appropriate 
authority. — A parent has a legal right'to the custody of 
his child unless that right had been terminated, however 
temporarily, by appropriate authority. State v, Sanders, 
1981-NMCA-0538, 96 N.M. 138, 628 P.2d 1134. 

Double jeopardy violation. — Where, although 
there were three children involved, the alleged violation 
relates to only one custody order for all the children, the 
court violated double jeopardy requirements in convicting 
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defendant on three counts of custodial interference, and 
sentencing defendant consecutively on each count. State 
v, Hunter, 2005-NMCA-089, 188 N.M. 96, 117 P.8d 254, 
rev'd, 2006-NMSC-043, 140 N. M. 406, 143 P3d 168. 

Written judgment required. aati parent's legal right 
to custody of a child does not end until entry of, and the 
giving of, notice of a judgment in compliance with Rule 
62(a), N. M. R. Child. Ct, (see Rule 10-352 NMRA), requir- 
ing a signed written judgment and disposition. State v. 
Sanders, 1981-NMCA-053, 96 N.M. 188, 628 P.2d 1134. 

Law reviews. — For annual survey of New Mexico 
law relating to domestic Mole) see 12 N.M.L. Rev. 325 
(1982). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev, 323 (1983). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Kid- 
napping or related offense by taking or removing of child 
by or under authority of parent or one in loco parentis, 20 
A.L.R.4th 823. 

Liability of legal or natural parent, or one who aids or 
abets, for damages resulting from abduction of own child, 
49 A.L.R.4th 7. 


ARTICLE 5 
Abortion 


Sec. 
30-5-1. Repealed. 
30-5-2. Repealed. 


30-5-1. Repealed. 


Repeals. — Laws 2021, ch. 2, § 1 repealed 30-5-1 NMSA 
1978, as enacted by Laws 1969, ch. 67, § 1, relating to 


30-5-2. Repealed. 


Repeals. — Laws 2021, ch. 2, § 1 repealed 30-5-2 
NMSA 1978, as enacted by Laws 1969, ch. 67, § 2, relat- 
ing to persons and institutions exempt, effective June 18, 


30-5-3. Repealed. 


Repeals. — Laws 2021, ch. 2, § 1 repealed 30-5-3 
NMSA 1978, as enacted by Laws 1969, ch. 67, § 3, re- 
lating to criminal abortion, effective June 18, 2021. For 


Sec. 
30-5-3. Repealed. 


definitions, effective June 18, 2021. For provisions of former 
section, see the 2020 NMSA 1978 on NMOneSource.com. 


2021. For provisions of former section, see the 2020 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 5A 
Partial-Birth Abortion Ban 


Sec. 

30-5A-1. Short title. 

30-5A-2. Definitions. 

30-5A-3. Prohibition of partial-birth abortions. 


30-5A-1. Short title. 


Sec. 
30-5A-4. Civil iGrieAltds, 
30-5A-5. Criminal penalty; exception. 


This act (30- ‘5A-1 through 30-5A-5 NMSA‘ 1978] may be cited as the "Partial- Birth Abortion Ban 


Act". 
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History: Laws 2000, ch. 55, § 1. 

Cross references. — For famaily planning, see 24-8-1 
NMSA 1978. 

For sterilization, see 24-9A- 1 NMSA 1978 

For maternal, fetal and infant experimentation, see 9A- 
24-1 NMSA 1978. 

Effective dates. — Laws 2000, ch. 55 contained no ef- 
fective date provision, but, pursuant to N,M. Const., art. 
IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment of the legislature. 


ANNOTATIONS |. 


Section partially unconstitutional (Decided prior 
to the repeal of the criminal abortion statutes, §§ 30- 
5-1 to 30-5-3 NMSA 1978). — Portions of this section 
which define those "justified medical terminations" not 
proscribed by Section 30-5-3 NMSA 1978 (repealed) as only 
those where physician used acceptable medical procedures 
in accredited hospitals after approval by special hospital 
board, and either where continuation of pregnancy would 
result in death or grave injury to mother, where child was 
likely to have grave physical or mental defects or where 
pregnancy resulted from rape or incest, held. unconstitu- 
tional by virtue of 1973 holdings in Doe v. Bolton (410 US. 
179, 93 S. Ct. 739, 385 L. Ed. 2d 201) and Roe v. Wade (410 
US. 118, 93 S. Ct. 705, 35 L. Ed. 2d 147). State v. Strance, 
1973-NMCA-024, 84 N.M. 670, 506 P.2d 1217... 

This section does not define murder, Draniolde or 
feticide (Decided prior to the repeal of the crimi- 
nal abortion statutes,’ §§ 30-5-1 to 30-5-3 NMSA 
1978), but is concerned with the special circumstances re- 
quired for abortion to be a criminal offense. State v. Willis, 
1982-NMCA-151, 98 N.M. 77 1, 652 P.2d 1222 special 
concurring opinion). 

Meaning of "abortion" (Decided prior to, the re- 
peal of the criminal abortion statutes, §§ 30-5-1 to 
30-5-3 NMSA 1978), — The word "abortion" was com- 
monly employed in law to designate the means used to 
procure miscarriage, State v. Grissom, 1930-NMSC-109, 
35 N.M. 328, 298 P. 666. 

Meaning of "justified medical termination" (De- 
cided prior to the repeal of the criminal abortion 
statutes, §§ 30-5-1 to 30-5-3 NMSA 1978). — When 
limited definition of "justified medical termination" neces- 
sitated by court's reading of Roe v. Wade (410 US. 113) 
and Doe v. Bolton (410 U.S. 179) into Section 30-5-1 NMSA 
1978 (repealed) is applied to this section what emerges is 
a criminal statute penalizing the act of performing abor- 
tions on the unconsenting, or performing an abortion on 
a woman under the age of 18 years without the consent 
of both the woman‘and her then living parent or guard- 
ian, or the performance of an abortion by a person who 
is not a physician licensed by the state. State v. Strance, 
1973-NMCA-024, 84 N.M. 670, 506 P.2d 1217, 

Proof of pregnancy (Decided prior to the repeal 
of the criminal abortion statutes, §§ 30-5-1 to 30-5-3 
NMSA 1978). — Although there was no direct, positive 
proof that on the day of the first attempted abortion the 
fetus was living, there was ample evidence for the jury to 
reasonably arrive at such a conclusion where the physi- 
cian who had originally examined the woman on whom 
the abortion was performed testified as to the tests he had 
made on her and expressed the opinion that she was about 
two months pregnant. State v, Gutierrez, 1965-NMSC-143, 
75 N.M. 580, 408 P.2d 503. 

Condition presumed to continue (Decided prior 
to the repeal of the criminal abortion statutes, 
§§ 30-5-1 to 30-5-3 NMSA 1978). — Although there was 
proof which might be construed to the effect that it was 
impossible to tell whether on the day of the original abor- 
tion attempt the fetus was alive or dead, the rule in this 
jurisdiction is that a condition once shown to exist will 
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be presumed to continue until the contrary is established 
by evidence, direct or presumptive. State v. Gutierrez, 
1965-NMSC-143, 75 N.M, 580, 408 P.2d 503. 

Evidence of other abortions (Decided prior to 
the repeal of the criminal abortion statutes, §§ 30- 
5-1 to 30-5-3 NMSA 1978). — The gist of offense under 
Laws 1919, ch. 4, § 1 (former 40-3-1, 1953 Comp.), was in- 
tent to murder a quick child by performing an abortion 
upon mother; in a prosecution under that section, proof 
of other abortions where the child had not quickened was - 
not..relevant and should be excluded. State.v. Bassett, 
1921-NMSC-016, 26 N.M. 476, 194 P. 867. 

Instruments and drugs (Decided prior to the re- 
peal of the criminal abortion statutes, §§ 30-5-1 to 
30-5-3 NMSA 1978). — Instruments and drugs were suf- 
ficiently connected with the accused and with the operation 
to make them admissible on his trial for abortion. State v. 
Grissom, 1930-NMSC-109, 35 N.M. 323, 298 P. 666. 

Exhibition of instruments (Decided prior to the 
repeal of the criminal abortion statutes, §§ 30-5-1 to 
30-5-3 NMSA 1978). — In a prosecution for an attempted 
abortion, exhibition of dilator in cross-examination of ac- 
cused was not error. State v. Lewis, 1982-NMSC-033, 36 
N.M. 218, 12 P.2d 849. 

Erroneous instructions on corroboration (De- 
cided prior to the repeal of the criminal abortion 
statutes, §§ 30-5-1 to 30-5-3 NMSA 1978). — In pros- 
ecution for abortion, defendant could be convicted by 
uncorroborated testimony of an accomplice, but where 
court gave instruction requiring: corroboration, there 
must be some other evidence in the record tending to 
show that defendant took part in the commission of the 
crime. State v, Gutierrez, 1965-NMSC-143, 75 N.M. 580, 
408 P.2d 503. 

Enforceability of section (Decided prior to the re- 
peal of the criminal abortion statutes, §§ 30-5-1 to 
80-5-3 NMSA 1978). — Under current law, Section 30- 
5-2 NMSA 1978 (repealed) is entirely enforceable, and 
this section and Section 30-5-1 NMSA 1978 (repealed) are 
enforceable only to the extent that they criminalize and 
punish the act of performing an abortion on an unconsent- 
ing woman, or the performance of an abortion by a per- 
son who is not a physician licensed by the state of New 
Mexico, 1990 Op. Att'y Gen. No. 90-19. 

Parental consent provision (Decided prior to the 
repeal of the criminal abortion statutes, §§ 30-5-1 


to 30-5-3 NMSA 1978). — New Mexico's parental con- 
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sent provision may become enforceable either through 
legislative enactment of amendments to existing law or, 
under certain circumstances, through modification of cur- 
rent federal abortion jurisprudence. 1990 Op. Att'y Gen. 
No. 90-19. 

Consent of husband not required (Decided prior 
to the repeal of the criminal abortion statutes, 
§§ 30-5-1 to 30-5-3 NMSA 1978). — Consent of the hus- 
band of a woman over the age of 18 is not required when 
she requests a justified medical termination of her preg- 
nancy. 1970 Op. Att'y Gen. No. 70-91. 

Married woman under eighteen (Decided prior to 
the repeal of the criminal abortion statutes, §§ 30- 
5-1 to 30-5-3 NMSA 1978). — A woman under eighteen, 
but lawfully married, can request a justified medical ter- 
mination of her pregnancy without the consent of her par- 
ent or guardian, or of her husband. 1970 Op: Att'y Gen, 
No. 70-91. 

Divorced or separated woman (Decided prior to 
the repeal of the criminal abortion statutes, §§ 30- 
5-1 to 30-5-3 NMSA 1978). — A married woman who 
subsequently is divorced or separated, regardless of age, 
is an emancipated person who is entitled to determine 
herself, without the consent of any other person, whether 
she will request medical termination of her pregnancy 
hereunder. 1970 Op. Att'y Gen. No. 70-91. 
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Law reviews. — For article, "New Mexico's 1969 Crim- 
inal Abortion Law," see 10 Nat, Resources J. 591 (1970). 

For article, "Rape Law: The Need for Reform," see 5 
N.M.L. Rev. 279 (1975). 

For symposium, "The Impact of the Equal Rights 
Amendment on the New Mexico Criminal Code," see-3 
N.M.L. Rev. 106 (1978). 

For comment, "Perspectives on the Abortion Decision," 
see 9 N.MiL. Rev. 175 (1978-79). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Consti- 
tutional right of prisoners to abortion services and facili- 
ties - federal cases, 90 A.L.R. Fed. 683. 

Validity, construction, and application of statutes re- 
quiring parental notification of or consent to minor's abor- 
tion, 77 A.L.R.5th 1. 

Validity of state statutes and-regulations limiting or re- 
stricting public funding for abortions sought by indigent 
women, 20 A.L.R.4th 1166. 


30-5A-2. Definitions. : 


Medical malpractice in performance of legal abortion, 
69 A.L.R.4th 875. 

Parent's child support liability as affected by other par- 
ent's fraudulent misrepresentation regarding sterility 
or use of birth control, or refusal to abort pregnancy, 2 
A.L.R.5th 337, 

1 Am. Jur, 2d Abortion and Birth Control § 1 et seq. 

Criminal responsibility of one other than subject or ac- 
tual perpetrator of abortion, 4 A.L.R. 351. 

Revocation of physician's or surgeon's license for per- 
forming abortion, 82 A.L.R. 1184. 

Admissibility in prosecution for abortion of evidence 
of other abortions or attempted abortions by accused on 
same woman, 15 A.L.R.2d 1080. 

Necessity, to warrant conviction of abortion, that fetus 
be living at time of commission of acts, 16 A.L.R.2d 949, 

Pregnancy as element of abortion, 46 A.L.R,.2d 1393, 

1 C.J.S. Abortion and Birth Control; Family Planning 
$$ 10 to 12. 


As used in the Partial-Birth Abortion Ban Act [30-5A-1through 30-5A-5 NMSA 1978]: 
A. "abortion" means the intentional termination of the pregnancy of a female by a person who 


knows the female is pregnant; 


B. "fetus" means the biological offspring of human parents; , — 
C. "partial-birth abortion" means a procedure in which any person, including a physician 


or other health care ‘professional, intentionally extracts an independently viable fetus from the 
uterus into the vagina and mechanically extracts the cranial contents of the fetus in order to in- 
duce death; and 

D. "physician" means a person licensed to practice in the state as a licensed physician pursu- 
ant to the Medical Practice Act [Chapter 61, Article 6 NMSA 1978] or an osteopathic physician 


licensed pursuant to Chapter 61, Article 10 NMSA 1978. 


History: Laws 2000, ch. 55, § 2. 
Effective dates. — Laws 2000, ch, 55 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment of the legislature. 


30-5A-3. Prohibition of partial-birth abortions. 


No person shall perform a partial-birth abortion except a physician who has determined that in 
his opinion the partial-birth abortion is necessary to save the life of a pregnant female or prevent 


great bodily harm to a pregnant female: 


A. because her life is endangered or she is at risk of great bodily harm due to a physical disor- 
der, illness or injury, including a condition caused by or arising from the pregnancy; and 
B, no.other medical procedure would suffice for the purpose of saving her life or preventing 


great bodily harm to her. 


History: Laws 2000, ch. 55, § 8. 

Cross references..— For family planning, see 24-8-1 
NMSA 1978, 

For sterilization, see 24-9-1 NMSA 1978 

For maternal, fetal and infant experimentation, see 24- 
9A-1 NMSA 1978. 

Effective dates. — Laws 2000, ch. 55 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


30-5A-4. Civil remedies. 


IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment of the legislature. 

Severability. — Laws 2000, ch. 55, § 6 provides that, 
if any part or application of § 3 of the Partial-Birth Abor- 
tion Act is held invalid, the remainder of the act or its ap- 
plication to other situations or persons shall be likewise 
invalid. Section 3 of that act is not severable, 


A, Except as provided in Subsection B of this section, the following persons may bring a civil 
action to obtain relief pursuant to this section against a person who has violated the provisions of 
Section 3 [30-5A-3 NMSA 1978] of the Partial-Birth Abortion Ban Act: 
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(1) the person on whom a partial-birth abortion was performed; 
(2) the biological father of the fetus that was the subject of the partial-birth abortion; and 
(3) the parents of the person on whom the partial-birth abortion was performed if that 
person had not reached the age of majority at the time of the abortion. 
B, The persons named as having a right of action in Subsection A of this section are barred 
from bringing a civil action pursuant to this section if: 
(1) the pregnancy of the person on whom the partial-birth abortion was performed re- 
sulted from criminal conduct of the person seeking to bring the action; or 
(2) the partial-birth abortion was consented to by the person seeking to bring the action. 
C, A person authorized to bring a civil action pursuant to this section may recover compensa- 
tory damages for loss caused by violation of Section 3 of the Partial-Birth Abortion Ban Act. 


History: Laws 2000, ch. 55, § 4. IV, $ 23, was effective on May 17, 2000, 90 days after ad- 
Effective dates. — Laws 2000, ch. 55 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


30-5A-5. Criminal penalty; exception. 


A. Except as provided in Subsections B, C, D and E of this section, a person who violates Sec- 
tion 3 [30-5A-3 NMSA 1978] of the Partial-Birth Abortion Ban Act is guilty of a fourth degree 
felony and shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 

B. The provisions of the Partial-Birth Abortion Ban Act shall apply only to the exact procedure 
specified in that act. 

C. The provisions of the Partial-Birth Abortion Ban Act are not intended to criminalize any 
other method of terminating a woman's pregnancy. 

D. The provisions of the Partial-Birth Abortion Ban Act are not intended to subject a woman, 
upon whom the procedure specified in that act is performed, to criminal culpability as an accom- 
plice, aider, abettor, solicitor or conspirator. 

E. The provisions of the Partial-Birth Abortion Ban Act are not intended to subject any person 
to criminal culpability pursuant to laws governing attempt, solicitation or conspiracy to commit a 
crime. . 


History: Laws 2000, ch. 55, § 5. Severability. — Laws 2000, ch. 55, § 6 provides that, 

Effective dates. — Laws 2000, ch. 55 contained no ef- except for § 3 of the Partial-Birth Abortion Ban Act, if any 
fective date provision, but, pursuant to N.M. Const., art. part or application of that act is held invalid, the remain- 
IV, § 23, was effective on May 17, 2000, 90 days after ad- der of its application to other situations or persons shall 
journment of the legislature. not be affected. 

ARTICLE 6 
Crimes Against Children and Dependents 

Sec. Sec. 
30-6-1. Abandonment or abuse of a child. 30-6-3. Contributing to delinquency of minor. 


30-6-2. Abandonment of dependent. 30-6-4. Obstruction of reporting or investigation of child 
abuse or neglect. 


30-6-1. Abandonment or abuse of a child. 
A. As used in this section: 

(1) "child" means a person who is less than eighteen years of age; 

(2) “neglect” means that a child is without proper parental care and control of subsistence, 
education, medical or other care or control necessary for the child's well-being because of the faults 
or habits of the child's parents, guardian or custodian or their neglect or refusal, when able to do 
so, to provide them; and 
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(3) "negligently" refers to criminal negligence and means that a person knew or should 
have known of the danger involved and acted with a reckless disregard for the ay or health of 
the child. 

B. Abandonment of a child consists of the partir guardian or custodian of a child intention- 
ally leaving or abandoning the child under cireumstances whereby the child may or does suffer 
neglect. A person who commits abandonment of a child is guilty of a misdemeanor, unless the 
abandonment results in the child's death or great bodily harm, in which case the person is guilty 
of a second degree felony. 

C. A parent, guardian or custodian who ldavees an infant less than ninety days old in bemnnli 
ance with the Safe Haven for Infants Act [Chapter 24, Article 22 NMSA‘ 1978) shall not be pros- 
ecuted for abandonment of a child. © 

D. Abuse of a child consists of a person knowingly, intentionally or negligently, and without 
justifiable cause, causing or permitting a child to be: 

(1) placed in a situation that may endanger the child's life or health; 

(2) tortured, cruelly confined or cruelly punished; or 

(3) exposed to the inclemency of the weather. 

E. A person who commits abuse of a child that does not result in the child's death or great 
bodily harm is, for a first offense, guilty of a third degree felony and for second and subsequent of- 
fenses is guilty of a second degree felony. If the abuse results in great bodily harm to the child, the 
person is guilty of a first degree felony. ) 

F. A person who commits negligent abuse of a child that results in the death of the child is 
guilty of a first degree felony. 

G. A person who commits intentional abuse of a child twelve to eighteen years of age that re- 
sults in the death of the child is guilty of a first degree felony. 

H. A person who commits intentional abuse of a child less than twelve years of age that results 
in the death of the child is guilty of a first degree felony resulting in the death of a child. 

I.’ Evidence that demonstrates that a child has been knowingly, intentionally or negligently 
allowed to enter or remain in a motor vehicle, building or any other premises that contains chemi- 
cals and equipment used or intended for use in the manufacture of a controlled substance shall be 
deemed prima facie evidence of abuse of the child. 

J. Evidence that demonstrates that a child has been knowingly and intentionally exposed to 
the use of methamphetamine shall be deemed prima facie evidence of abuse of the child. 

K. A person who leaves an infant less than ninety days old at a hospital may be prosecuted for 
abuse of the infant for actions of the person occurring before the infant was left at the hospital. 


History: 1953 Comp., § 40A-6-1, enacted by Laws disregard" and what has been called "criminally negli- 
1973, ch. 360, § 10; 1977, ch. 131, § 1; 1978, ch. 1038, § 1; gent child abuse" should be labeled "reckless child abuse" 
1984, ch. 77, § 1; 1984, ch. 92, § 5; 1989, ch. 351, § 1; without any reference to negligence. The jury should be 
1997, ch. 1638, § 1; 2001, ch. 31, § 9; 2001, ch. 132, § 9; instructed with this terminology alone. State v. Consaul, 


2004, ch. 10, § 1; 2004, ch. 11, § 1; 2005, ch. 59, § 1; 2009, 2014-NMSC-030, overruling in part State v. Schoonmaker, 
ch. 259, § 1. 2008-NMSC-010, 143 N.M. 373, 176 P.3d 1105. 

Cross reference. — For jury instructions to be given Sufficient evidence. — Where defendant drove a 
in abandonment and abuse or neglect of a child, see UJI pickup toward a group of children who were trick-or- 
14-606 to 14-607 NMRA. treating on Halloween; the chaperone pushed the children 

The 2009 amendment, effective June 19, 2009, added out of the way but was struck and killed; the group was 
Subsection J, visible to motorists; and defendant altered defendant's 

The 2005 amendment, effective June 17, 2005, added course and drove toward the group and increased defen- 
Subsections F, G, and H to define negligent abuse of a dant's speed, defendant's conviction of intentional child 
child that results in death and the intentional abuse of a abuse by endangerment was supported by substantial evi- 
child twelve to eighteen years that results in death as first dence. State v. Melendrez, 2014-NMCA-062, cert. denied, 
degree felonies and the intentional abuse of a child less 2014-NMCERT-006. 
that twelve years that results in death as a first degree Sufficient evidence of child abuse. — Where defen- 
felony resulting in the death of a child. dant was charged with criminal sexual penetration of a mi- 

The 2004 amendment, effective July 1, 2004, added a nor and child abuse, and where the state relied on testimony 
new Subsection F; designated the last paragraph of Sub- elicited from the victim that defendant grabbed her force- 
section D as a new Subsection E; and redesignated former * fully by the arm, threw her onto the ground, and pushed 
Subsection F as Subsection'G, and kicked her when she stood up, that she was fourteen 


years old and that these events occurred in New Mexico 


ANNOTATIONS two years earlier, there was sufficient evidence to prove 
Meaning of "negligently". — The criminal negligence beyond a reasonable doubt that defendant intentionally or 
articulated in 30-6-1(A)(8) NMSA 1978 means "reckless with reckless disregard and without justification caused the 


926 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-6-1 


victim to be placed in a situation which endangered her life 
or health. State v. Garcia, 2019-NMCA-056, cert. denied. 

Circumstantial evidence. — A properly instructed 
jury may be justified in returning a guilty verdict 
based primarily on evidence that the defendant had the 
best opportunity to inflict the injury. State v. Sheldon, 
1990-NMCA-039, 110 N.M. 28, 791 P.2d 479, cert. denied, 
110 N.M. 44, 791 P.2d 798, and cert. denied, 498 U.S. 969, 
111 S. Ct. 435 (1990). °. 


Evidence insufficient. — Mere proximity to a dan- 


gerous situation is insufficient to support a convic- 
tion for child abuse by endangerment. State v. Trujillo, 
2002-NMCA-100, 132 N.M. 649, 53 P.3d 909, cert. denied, 
132 N.M. 674, 54 P.3d 78. 

Attempt. — There is such a crime as attempt to com- 
mit child abuse when the theory of the case is intentional 
child abuse, State v. Herrera, 2001-NMCA-078, 1381 N.M. 
22, 33 P.3d 22, cert. denied, 131 N.M. 64, 33 P.3d 284. 

Criminal negligence. — The mens rea element of neg- 
ligence in the child abuse statute requires a showing of 
criminal negligence instead of ordinary civil negligence. To 
satisfy the element of negligence in Section 30-6-1 NMSA 
1978 requires proof that the defendant knew or should have 
known of the danger involved and acted with a reckless dis- 
regard for the safety or health of the child. Santillanes v. 
State, 1993-NMSC-012, 115 N.M. 215, 849 P.2d 358. 

Failure to instruct on the legal definition of "reck- 
less disregard" as the applicable standard or criminal 
negligence was fundamental error. State v. raps 
2000-NMSC-017, 129 N.M. 230, 4 P.3d 1221. 

No specific intent to disregard one's ébligations 
is involved in the concept of conscious disregard. 
— The critical inquiry is whether defendants' acts or 
omissions, irrespective of whether they were knowingly 
committed, caused or permitted a child to be placed in a 
situation that may endanger the child's life or health-or 
to be exposed to the inclemency of the weather, and a de- 
fendant acts recklessly within the meaning of § 30-6-1(D) 
NMSA 1978, when he or she disregards a substantial and 
justifiable risk of serious harm to the safety or health of 
a child. No specific intent to disregard one's obligations is 
involved in the concept of conscious disregard; the only 
intent involved is purposely engaging in conduct which 
implies a conscious disregard of one's obligations. State v. 
Taylor, 2021-NMCA-033, cert. granted. 

Sufficient evidence to support convictions for 
reckless child abuse. — Where defendants, owners of 
a dayeare, were each convicted of one count of reckless 
child abuse resulting in great bodily harm and one count 
of reckless child abuse resulting in death after failing to 
remove two one-year-old children under their supervision 
from a hot SUV following a trip to a park, resulting in 
the death of one child and life-threatening injuries to the 
other child, and where defendants argued that there was: 
insufficient evidence to support their convictions for reck- 
less child abuse because the state failed to show that the 
defendants acted with a reckless disregard for the safety 
of the victims, that they did not know they left the victims 
unattended in the SUV, and therefore, they did not know- 
ingly act or fail to act, there was sufficient evidence to 
support defendants’ convictions because defendants knew 
the victims were originally in the SUV, defendants created 
the risk by failing to take the victims out of the SUV, and 
defendants disregarded that risk by leaving them there. 
Moreover, defendants' conduct while caring for the victims 
on the day in question, failing to follow CYFD policies on 
which they had been trained and failing to follow their 
own internal accountability procedures, demonstrated a 
conscious disregard for the safety of the victims. State v. 
Taylor, 2021-NMCA-033, cert. granted. 

District court did not err in denying separate in- 
struction on the definition of "reckless disregard." 
— Where defendants, owners of a daycare, were each 
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convicted of one count of reckless child abuse resulting in 
great bodily harm and one count of reckless child abuse 
resulting in death after failing to remove two one-year-old 
children under their supervision from a hot SUV follow- 
ing a trip to a park, resulting in the death of one child 
and life-threatening injuries to the other child, and where, 
at trial, defendants requested, in addition to the elements 
instruction, that the district court instruct the jury on 
the definition of reckless disregard as set forth in UJI 14- 
133 NMRA, the district court did not err in denying de- 
fendants' proposed jury instruction because the elements 
instruction, UJI 14-622 NMRA, already defined the mens 
rea necessary to convict defendants for reckless child 
abuse. State v. Taylor, 2021-NMCA-033, cert. granted. 

District court did not err in denying separate in- 
struction on the definition of "accidental conduct." 
— Where defendants, owners of a daycare, were each con- 
victed of one count of reckless child abuse resulting in 
great bodily harm and one count of reckless child abuse: 
resulting in death after failing to remove two one-year-old 
children under their supervision from a hot SUV follow- 
ing a trip to a park, resulting in’the death of one child 
and life-threatening injuries to the other child, and where, 
at trial, defendants requested, in addition to the elements 
instruction, that the district court instruct the jury on the 
definition of "accidental conduct," claiming that the death 
of one child and the great bodily harm of the other child 
that occurred while in the care of defendants was acciden- 
tal, the district court did not err in denying defendants’ 
proposed instruction because the elements instructions 
tracked the language of the uniform jury instructions for 
reckless child abuse, UJI 14-615 NMRA and UJI 14-622 
NMRA, and therefore accurately conveyed the law to the 
jury, making the proposed "accidental conduct" instruc- 
tion unnecessary. State v. Taylor, 2021- NMCA-033, cert. 
granted. 

Penalty. — The 2005 sacehdinents to this section 
and their history show that the legislature intended the 
phrase "first degree felony ‘resulting in the death of a 
child" to designate an entirely different level of noncapital 
offense — one that results in life in prison which is un- 
usual, if not unprecedented, for an offense other than first 
degree murder, The result is a new level of offense and a 
new prison sentence that is at least 66% longer than the 
18-year sentence for any other first degree felony. Garcia 
v. State, 2010-NMSC-023, 148 N.M. 414, 237 P.3d 716. 

Double jeopardy. — Vehicular homicide is a lesser of- 
fense than child abuse resulting in death. State v. Santil- 
lanes, 2001-NMSC-018, 130 N.M. 464, 27 P.3d 456. 

The child abuse statute is neither preempted by the 
reckless driving statute, specifically, nor by the Motor 
Vehicle Code, generally. State v. Guilez, 2000-NMSC-020, 
129 N.M. 240, 4 P.3d 1231. 

Child abuse of fetus. — Infliction of injuries to a fe- 
tus, which resulted in the death of a child, is insufficient 
to support a charge of child abuse resulting in death 
under Section 30-6-1 NMSA 1978. State v. Mondragon, 
2008-NMCA-157, 145 N.M. 574, 203 P.3d 105. 

Any person construed, — The statute for negligent 
child abuse resulting in death is not restricted to persons 
having a special relationship with the child, such as par- 
ent or guardian. It applied to defendant who was 18 years 
of age and who shot the victim, who was 14 years of age, 
and defendant's friend. State v. Reed, 2005-NMSC-031, 
188 N.M. 365, 120 P.3d 447. 

There is no reason to believe that the legislature in- 
tended that the protection of this section be limited only to 
the children of abusive parents. The defendant who drove 
a car whose occupants threw beer bottles and rammed a 
truck in which a child was riding may be guilty of child 
abuse. State v. Lujan, 1985-NMCA-111, 103 NM. 667, 712 
P.2d 13, cert. denied, 103 N.M. 740, 713 P.2d 556 (1986). 
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"Leaving" and "abandoning" defined. — The New 
Mexico legislature intended "leaving" in 30-6-1(B) NMSA 
to create an independent theory of criminal culpability 
distinct from "abandoning". The definition of "leave" that 
is consistent with the intent of the legislation is to take 
leave of or withdraw oneself from, whether temporarily 
or permanently, and the definition of "abandon" that is 
consistent with the intent ofthe legislation is to forsake. 
or desert in spite of an allegiance, duty, or responsibility, 
or withdraw one's protection, support, or help from, Sec- 
tion 30-6-1(B) NMSA 1978 criminalizes either intention- 
ally leaving, even temporarily, or intentionally abandon- 
ing a child, but only under circumstances where doing so 


exposes the child to a risk of harm. State v, Stephenson,, 


2017-NMSC-002, aff'g 2015-NMCA-038, 

Insufficient evidence. to. support abandonment 
of a child. — Where defendant was convicted of aban- 
donment of a child resulting in great bodily harm, the 
evidence presented.at trial that defendant locked her 
two-year-old child in his bedroom to go to sleep: for the 
night, but that defendant remained in the apartment, and 
where the child was found the following morning pinned 
between the dresser and the crossbar of his toddler bed, 
was insufficient to prove that defendant intentionally left 
her child at a time and under, circumstances when the 
child's well-being was at risk of harm. State v. Stephenson, 
2017-NMSC-002, aff'g 2015-NMCA-038. 

Abandonment construed. — To be convicted of crimi- 
nal child abandonment, evidence of abandonment must 
demonstrate that a parent, guardian or. custodian left 
the child without an intent to return. State v. Stephenson, 
2015-NMCA-038, cert granted, 2015-NMCERT-001. 

Insufficient evidence of criminal child abandon- 
ment. — Where parent locked.a child in his bedroom 
and then ignored the child's cries from another.room, and 
where there was no evidence that the parent intended to 
leave the child in. his bedroom without’an intent; to re- 
turn, there was insufficient evidence to support a convic- 
tion for criminal child abandonment. State v. Stephenson, 
2015-NMCA-088, cert granted, 2015-NMCERT-001. 

Ordinary negligence not punishable. — A convic- 
tion for child abuse by endangerment cannot be based on 
a mere possibility, however remote, that harm may result 
from a defendant's acts, The legislature intended to pun- 
ish conduct that.created.a reasonable probability or pos- 
sibility that a child will be endangered. The child abuse 
statute contains no indication that the legislature. in- 
tended felony punishment. to attach to.ordinary negligent 
conduct. State v. Massengill, 2003-NMCA-024, 133 N.M. 
263, 62 P.3d 354, cert. denied, 133 N.M. 126, 61 P.3d 835. 

Susceptibility of child. — Although a child's suscep- 
tibility to harm is a factor a jury might consider when 
determining whether a defendant has committed child 
abuse, this factor alone is insufficient for a reviewing 
court to rule as a matter of law that defendant did not 
cause the child to be in a situation that might endanger 
his health, Viewing. the evidence in the light most favor- 
able to the prosecution, a rational trier of fact could have 
found that the circumstances as.a whole satisfied the es- 
sential elements of the crime of child abuse beyond a rea- 
sonable doubt, State v. Jensen, 2006-NMSC-045, 140 N.M. 
416, 143 P.3d 178, 

Abuse of a child encompasses abuse by endanger- 
ment that results in emotional injury. — The crime of 
child abuse by endangerment may be based on evidence 
of a truly significant risk of serious harm to a child's emo- 
tional health, just as when a child's physical health is en- 
dangered. State v. Galindo, 2018-NMSC-021. . 

Where defendant was convicted of child abuse not re- 
sulting in death or great bodily harm to his thirteen-year- 
old daughter (child), and where the state presented evi- 
dence that on the night defendant's infant daughter died, 
the child found defendant kneeling on the floor, holding 
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the baby's "purple, bluish" body and calling the child to 
come and help him revive the baby, that defendant per- 
sisted in his frantic attempts to revive the baby, which 
included putting the baby's naked: body in the kitchen 
sink and rubbing ice on her, performing CPR omher "very 
hard", biting her, splashing water on her in the shower 
and rubbing perfume on her body, and that defendant 
refused to let the child. go get help from relatives who 
lived nearby, and where the child testified that the she 
felt shocked and scared, and that the baby's death made 
her feel "dead inside", defendant's conduct was sufficient 
to show that defendant exposed the child to a truly sig- 
nificant risk of serious emotional harm, because in light 
of the other evidence that defendant sexually assaulted 
and violently abused the baby,»resulting in her death, 
defendant's conduct drew the child into the aftermath of 
defendant's crimes against the baby. The jury reasonably 
could have, found that defendant endangered the child's 
emotional health by compelling her to witness and par- 
ticipate in the further abuse of the baby's lifeless body, as 
defendant tried to undo the effects of what he had already 
done to the baby. State v. Galindo, 2018-NMSC-021. 
Insufficient evidence of recklessly permitting 
child abuse. — Where defendant was convicted of child 
abuse not resulting in death or great bodily harm to his 
thirteen-year-old daughter (child) based on three alterna- 
tive theories of abuse, including intentionally causing the 
child to,be placed in a situation that endangered her life 
or health, recklessly causing the child to be placed ina sit- 
uation that endangered her life or health, and recklessly 
permitting the child to be placed in a situation that endan- 
gered her life or health, defendant's conviction for reck- 
lessly permitting the child to be placed in a situation that 
endangered her life or health was not supported by suffi- 
cient evidence, because there was no evidence that anyone 
other than defendant inflicted the abuse against the child, 
and "permitting" child abuse refers tothe passive act of 
failing to prevent someone else, a third person, fromist in- 
flicting the abuse. State.v, Galindo, 2018-NMSC-021. 
Sufficient evidence of child abuse reawlhinge in 
death. — Where defendant was convicted of child abuse 
resulting in the death of his infant daughter, and where 
the state presented evidence that the. baby died from 
blunt force trauma to her.head, that the baby also suf- 
fered injuries to her groin area,,and that the baby showed 
no signs of choking, and. where defendant claimed: that 
there was insufficient evidence that he acted intentionally. 
and without justification because the evidence showed not 
that he meant to harm the baby, but that he was attempt- 
ing to shock her into consciousness after he found her not 
breathing, the jury was free to reject defendant's version. 
of events especially where there were inconsistencies be- 
tween defendant's explanation of the baby's injuries and 
the medical evidence; the jury could haye reasonably con- 
cluded that. defendant acted. intentionally and without 
justification. State v. Galindo, 2018-NMSC-021. 
Sufficient evidence of intentional child abuse. — 
Where defendant admitted to police that she often lost 
her temper when her eight-month-old baby cried, admit- 
ted that she had bitten, her baby, that she had shaken 
her baby, that she had hit the baby in the head, that she 
had thrown the baby on the bed causing the baby to hit 
her head against the wall, and that she had thrown the 
baby on the floor, and where the forensic pathologist tes- 
tified that, based on the evidence.of multiple bruises on 
the baby's face and head and evidence of bleeding around 
the baby's brain and inside the baby's eyes, the baby:died 
from a fatal traumatic brain injury, defendant's conviction 
for intentional child abuse resulting in the death of a child 
was supported by substantial evidence. State v. Cabezuela, 
2015-NMSC-016, . 
Elements of intentional, child abuse. — — Witemsaeael 
child abuse under Section 30-6-1.NMSA 1978. occurs 
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only when a defendant causes the abuse. It does not in- 
clude the failure to act to prevent another from abusing 
the child. UJI 14-602 NMRA for intentionally causing 
child abuse’ is'a misstatement of the relevant law when 
it includes the phrase "failure to act". State v. Cabezuela, 
2011-NMSC-041, 150 N.M. 654, 265 P.3d 705. 

Where the state only charged defendant with intentional 
child abuse resulting in death and the court instructed 
the jury that the state had to prove beyond a reasonable 
doubt that defendant's "actions or failure to act resulted in 
the death" of the child, the jury was improperly instructed 
as to the elements of intentional child abuse resulting in 
death, because the instruction included both intentional 
and negligent theories of child abuse. State v. Cabezuela, 
2011-NMSC-041, 150 N.M: 654, 265 P.3d 705. 

Elements of intentional child abuse resulting it in 
the death of a child under the age of twelve. — Where 
the state charged defendant with intentional child abuse 
resulting in death of a child who was eight months old and 
the jury instruction required the jury to find that the child 
was under the age of eighteen, but did not require the jury 
to find thatthe child was under the age of twelve, the jury 
was improperly instructed as to the elements of inten- 
tional child abuse resulting in the death of a child under 
the age:of twelve, State v. Cabezuela, 2011- NMSC- 041, 
150 N.M; 654, 265 P.3d 705. ds 

Elements instruction on intentional child abuse 
resulting in death did not result in fundamental 
error. — Where defendant was convicted of intentional 
child abuse resulting in the death of a child less than 
twelve years of age, defendant's contention that the jury 
instructions improperly defined the intent element for the 
crime of intentional child abuse by endangerment was 
without merit, because the instructions given at defen- 
dant's trial required the jury to find that defendant acted 
intentionally when he caused the child to be placed in a 
situation that endangered her life or safety. or caused the 
child to be tortured, cruelly confined, or cruelly punished. 
The elements instruction for intentional child abuse by 
endangerment was not incomplete or otherwise inconsis- 
tent with the law, nor was the jury instruction confusing 
or misleading under the circumstances of the case. State v, 
Lucero, 2017-NMSC-008. 

Proof required for conviction of child, abuse by 
endangerment. — A discernible risk of danger to a par- 
ticular child or particular children is'required to support 
a conviction of child abuse by endangerment and for a 
defendant tobe criminally liable for child abuse by en- 
dangerment, the defendant must be aware of a particular 
danger to the identifiable child or children when engaging 
in the conduct that creates the risk of harm. State v, Gon- 
zales, 2011-NMCA-081, 150 N.M. 494, 263 P.3d 271, cert. 
granted, 2011-NMCERT-008, 268 P.3d 513. 

Evidence of DWI was insufficient to support con- 
viction of child abuse by endangerment. — Where 
defendant, whe was severely drunk, collided with a vehi- 
cle in which two children were riding in the back seat, kill- 
ing one child and injuring the other child, and the state 
failed to prove ‘that defendant was aware of the danger 
to the particular children who were the victims of defen- 
dant's drunk driving, the evidence was insufficient to con- 
vict defendant, of negligent or intentional child abuse by 
endangerment. State v. Gonzales, 2011-NMCA-081, 150 
N.M. 494, 263 P.8d 271, cert, granted, 2011-NMCERT-008, 
268 P.3d 513. 

A moving DWI is'a sufficient factual basis for a 
child abuse by endangerment conviction. — The 
mere fact that.a defendant was driving a vehicle in which 
a child was a passenger while defendant was intoxicated, 
standing alone, is sufficient as a matter of law to support 
a conviction of for child abuse by endangerment. State 
v, Orquiz, 2012-NMCA-080, 284 P.3d 418, cert, quashed, 
2013-NMCERT-003. 
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Where defendant with driving a vehicle with defen- 
dant's nine-year-old child in the vehicle; defendant drove 
through an intersection without stopping at a stop’sign 
and ‘crashed into a ditch across the intersecting road- 
way; the child suffered minor injuries; defendant claimed 
the defendant could not stop the: vehicle because the 
brakes failed; and: defendant was convicted of driving 
while intoxicated, defendant's moving DWI alone was 
a sufficient factual basis for defendant's child abuse by 
endangerment conviction even if the DWI did not other- 
wise separately evince indicial of unsafe driving. State 
v. Orquiz, 2012-NMCA-080, 284 P.3d 418, cert. quashed, 
2013-NMCERT-003. 

Evidence sufficient to support conviction for 
child endangerment. — Where defendant claimed, in 
his trial on child'endangerment, that the state failed to 
prove that defendant knew the victim was a child, evi- 
dence that defendant, during a home invasion, asked the 
fifteen-year-old victim, "Are your parents home?", was 
sufficient evidence for the jury to infer defendant's aware- 
ness that the person he would later hold at gunpoint was 
a child. State v. Ramirez, 2016-NMCA-072, cert. denied. 

Sufficient evidence of child abuse. — Where, in de- 
fendant's trial for first-degree murder and child abuse, the 
jury heard evidence that defendant fired a gun at the vic- 
tim nine times at point-blank range, that the victim was 
seated in the front passenger seat of his vehicle, and that 
the victim's three children were sitting in the back seats 
of the vehicle in immediate proximity to their father, and 
where the jury heard evidence that although the victim 
was shot nine times, only five of the bullets were found 
inside his body, that several of the bullets defendant fired 
traveled through the victim and continued onward, one of 
which traveled through the driver's-side window in the 
second row of seats of the vehicle and one of which was 
recovered from the inside roof of the vehicle, there was 
sufficient evidence to support the jury's determination 
that defendant placed the three children in a situation 
that endangered their lives and that defendant showed 
a reckless disregard for their safety and health. State v. 
Ramirez, 2018-NMSC-003. 

Corpus delicti rule. — A defendant's extrajudicial 
statements may be used to establish the corpus delicti 
when the prosecution is able to demonstrate the trust- 
worthiness of the confession and introduce some in- 
dependent evidence of a criminal act. State v. Wilson, 
2011-NMSC-001, 149 N.M. 278, 248 P.3d 315. 

Proof of corpus delicti. — Where defendant was 
charged with first. degree abuse of a child resulting in 
death; the child died without any physical signs of trauma; 
defendant confessed to suffocating the child with a blan- 
ket; the evidence confirmed the statements made by de- 
fendant in the confession; the evidence also showed that 
the child was in normal respiratory and cardiovascular 
health on the day prior to the child's death, the,child had 
not been breathing before the child was taken to an’ emer- 
gency room even though there was no underlying medi- 
cal condition that would kill the child, defendant made 
false statements to police and medical personnel about 
the child's medical record suggesting that defendant. por- 
trayed the child as chronically sick to cover up a crime, 
and the cause,of death was consistent with a blockage to 
the mouth and nose, the corpus delicti of the crime was 
established because the evidence corroborated the trust- 
worthiness of defendant's confession and independently 
showed that the child died from a criminal act. State uv, 
Wilson, 2011-NMSC-001, 149 N.M. 273, 248 P.3d 315. 

Separate instructions on intentional and negli- 
gent child abuse were warranted. — Where defen- 
dant, who was responsible for watching the child and who 
was frustrated and irritated by the child's crying, bundled 
the child in a blanket tighter than usual and put the child 
face down on a pillow in the crib; the child became ill, was 
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taken to a hospital and died from an injury to the brain 
caused by lack of oxygen to the brain; defendant was in- 
dicted for both negligent and intentional child abuse re- 
sulting in great bodily harm; at the beginning of the trial, 
the state's theory was that defendant placed the child in 
a dangerous situation by swaddling the child tightly and 
leaving the child unattended; and during the trial, the 
state introduced the theory that defendant intentionally 
suffocated the child, defendant was entitled to separate 
jury instructions for negligent and intentional child abuse 
because the state's theories of how the harm to the child 
occurred were different and inconsistent. State.v. Consaul, 
2014-NMSC-030. 

When separate instructions are required to prove 
reckless or intentional child abuse. — Jury instruc- 
tions are to be read and considered as a whole and when 
so considered they are proper if they fairly and accurately 
state the applicable law; where a defendant is charged 
with both reckless and intentional child abuse resulting 
in the death of a child under twelve years of age, separate 
instructions for reckless and intentional child abuse are 
not necessary as long as the verdict forms make it clear 
which crime defendant was convicted of because the pun- 
ishments are different for each crime. State v. Montoya, 
2015-NMSC-010. 

Where defendant was charged with both intentional 
and reckless child abuse, it was not reversible error where 
the elements of both intentional and reckless child abuse 
were contained in one instruction, when the instruction 
provided the definitions of reckless acts and intentional 
acts, and the special forms provided to the jury made it 
clear which crime defendant was convicted of: intentional 
child abuse resulting in the death of a child under twelve 
years of age. State v. Montoya, 2015-NMSC-010, 

Reckless child abuse resulting in the death of a 
child under twelve is a lesser-included offense of 
intentional child abuse resulting in the death of a 
child under twelve. — The statutory elements of reck- 
less child abuse resulting in the death of a child under 
twelve are a subset of the statutory elements of inten- 
tional child abuse resulting in the death of a child under 
twelve; the only distinction between the two crimes is 
the mens rea required, either intentional or reckless; one 
can commit child abuse recklessly without acting inten- 
tionally, but one cannot intentionally commit child abuse 
without consciously disregarding a substantial and unjus- 
tifiable risk. State v. Montoya, 2015-NMSC-010. 

Where defendant was charged with both intentional 
and reckless child abuse, it was appropriate for the trial 
court to use a step-down instruction, instructing the jury 
that if they determined that defendant was guilty of child 
abuse resulting in death, they had to then determine 
whether defendant committed the crime intentionally or 
with reckless disregard, if the jury found that defendant 
committed the crime intentionally, then they were to com- 
plete the special verdict form and go no further, if they 
had reasonable doubt as to whether the crime was com- 
mitted intentionally, they had to decide whether the crime 
was committed with reckless disregard, and if the jury 
could not find that the crime was committed intentionally 
or with reckless disregard, they: were to find defendant not 
guilty of child abuse resulting in death. State v. Montoya, 
2015-NMSC-010. 

Lesser-included offense of Hnvenctodal child 
abuse resulting in the death of a child under 
twelve. — Because reckless child abuse resulting in the 
death of a child under twelve is a lesser-included offense 
of intentional child abuse resulting in the death of a child 
under twelve, when a defendant is charged with inten- 
tional child abuse resulting in the death of a child under 
twelve, the defendant will be on notice to defend against 
both intentional and reckless child abuse resulting in the 
death ofa child under twelve when the abuse results from 
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the same conduct or course of conduct. State v. Montoya, 
2015-NMSC-010. 

Where defendant was charged with both intentional 
and reckless child abuse, it was appropriate for the trial 
court to use a step-down instruction providing the process 
by which the jury should consider each charge when both 
charges were based on the same course of conduct. State v. 
Montoya, 2015-NMSC-010. 

Sufficient evidence of intentional child abuse. — 
Where the state presented evidence that the seventeen- 
month-old child was in good health prior to being left 
alone with defendant, the child's injuries could not have 
been accidental, and that defendant admitted hitting the 
child, there was sufficient evidence from which the jury 
could have found beyond a reasonable doubt that defen- 
dant committed intentional child abuse resulting in the 
death of a child under the age of twelve. State v. Montoya, 
2015-NMSC-010. 

Instruction on lesser included offense not war- 
ranted. — Where defendant was charged with child 
abuse resulting in the death ofa child under twelve years 
of age; the state presented expert evidence that the child's 
death was caused by blunt force injuries’to the child's 
head due to vigorous shaking of the child; and defendant 
requested an instruction on the lesser included offense of 
child abuse not resulting in death on the basis of defen- 
dant's admission that when defendant pulled the child's 
pants too. hard, the child fell back on the child's head, 
the trial court did not abuse its discretion in refusing the 
lesser included instruction, because the incident to which 
defendant admitted did not rise to the level of criminally 
punishable conduct:and there was insufficient evidence to 
support a conviction of child abuse not resulting in death. 
State v, Juan, 2010-NMSC-041, 148 N.M. 747, 242 P3d 
314, 

Substantial evidence. — Where defendant left the 
defendant's child, who was two years of age, with defen- 
dant's friend while defendant went to work; the friend 
later asked defendant to return home and told defendant 
that the friend had picked the child up by the child's ears 
and had thrown'the child into a bathtub; defendant saw 
physical symptoms, which suggested that the friend had 
caused serious injury to the child; defendant had previ- 
ously witnessed the friend abuse the child; defendant 
stayed home with the child the next day, but returned 
to work on the third day leaving the child in the friend's 
care; the friend later asked defendant to return home; 
when defendant returned home, defendant found that the 
child was dead; and the evidence showed that the injury 
that resulted in the child's death occurred on the third 
day, there was sufficient evidence to support defendant's 
conviction of negligently permitting child abuse resulting 
in death. State v, Vasquez, 2010-NMCA-041, 148 N.M. 202, 
232 P.3d 438. cert. denied, 2010-NMCERT-004, 148 — 
572, 240 P.3d 659. 

Sufficient evidende of child endangerment. — 
Where defendant was driving with defendant's six-year- 
old child in the car; defendant smelled of alcohol and 
defendant's eyes were bloodshot and watery; defendant 
admitted to drinking at least five beers and some tequila 
prior to driving; and defendant admitted that defendant 
probably had too much alcohol to drive, the circumstantial 
evidence constituted substantial evidence that defendant 
acted with reckless disregard for the safety of defendant's 
child. State v. Chavez, 2009-NMCA-089, 146 N.M. 729, 214 
P.3d 794, cert. denied, 2009-NMCERT-007, 147 wt M. 361, 
223 P.3d 358. 

Sufficient evidence of intentional child ebubeiex 
Where defendant did not dispute that the child died due 
to a blunt force injury to the head and that the cause of 
death was homicide; in two police interviews, defendant 
admitted harming the child on the day and night of the 
incident; and in a third police interview, defendant stated 
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that defendant's friend harmed the child, there was suf- 
ficient evidence from which the jury could have found 
beyond a reasonable doubt that defendant intentionally 
abused the child and a retrial was not barred by double 
jeopardy. State v. Cabezuela, 2011-NMSC-041, 150 N.M. 
654, 265 P.3d 705. 

Where the defendant's three-year-old son was found 
by police officers naked with linear wounds on the child's 
back and stomach; the child was staying with the defen- 
dant at the time; the officers testified that the defendant 
was hostile and uncooperative; there were fifteen marks 
on the child's body extending from the child's lower to up- 
per back; some of the marks wrapped around the child's 
abdomen; the defendant claimed that a dog caused the 
marks on the child's body; a doctor testified that the 
marks were consistent with child abuse, that the marks 
appeared to have been caused by the child. being hit 
with a thin, flexible object, and that the marks were not 
consistent with dog scratches; and the officers retrieved 
various cords from the home that were consistent with 
the child's injuries, the evidence was sufficient to convict 
the defendant of intentional child abuse. State v. Davis, 
2009-NMCA-067, 146 N.M. 550, 212 P.3d 438. 

Sufficient evidence. — Circumstantial evidence that 
the child was in defendant's sole care for 56 minutes pre- 
ceding defendant's discovering of the child's injuries; the 
child's injuries may have been inflicted minutes before the 
child began to display symptoms of the injury; once the 
child suffered the injuries, the child would have quickly 
become very sick; the child's injuries were acute, meaning 
that the injuries may have been inflicted seconds before 
they were discovered; and the child's skull fracture looked 
as if it had been inflicted a very short time prior to the 
child's death, there was sufficient evidence to support the 
finding that defendant caused the child's death. State v. 
Jojola, 2005-NMCA, 119; 188 N.M. 459, 122 P.3d 43, cert. 
quashed, 2006-NMCERT-010, 140 N.M. 674, 146 P.3d 809. 

Sufficient evidence of intentional child abuse by 
torture. — Where a child victim testified that defen- 
dant, the child's foster father, used a stun gun on him 
more than twenty-four times, where pictures admitted at 
trial showed injuries to the child and where there was 
corroborating testimony fromthe child's sister and the 
investigating detective, a rational jury could have found 
defendant guilty beyond a reasonable doubt as the child's 
principal abuser on twenty-four counts of child abuse 
by torture, and where the child testified that defendant 
purchased the stun gun and gave it to his son, that the 
child was stunned by defendant's son approximately 
fifteen times, was stunned by defendant's other son ap- 
proximately three times, that defendant was present dur- 
ing the assaults by one of the sons and would laugh in 
response, and where there was corroborating testimony 
from the child's sister, a rational jury could have found 
defendant guilty beyond a reasonable doubt as an acces- 
sory to child abuse inflicted by another. State v. Vargas, 
2016-NMCA-038. 

Instruction based on the statutory presumption 
of child abuse by endangerment. — Where the defen- 
dant was convicted of negligently permitting child abuse 
by endangerment after the defendant was arrested in a 
house where chemicals and equipment involved with 
methamphetamine production were found, and where the 
trial court, in addition to an instruction on the essential 
elements of child abuse by endangerment, instructed the 
jury, based on the presumption created by Section 30-6-1 
NMSA 1978, that "Evidence that demonstrates that a 
child has been knowingly, intentionally or negligently al- 
lowed to enter or remain in a motor vehicle, building or 
any other premises that contains chemicals and equip- 
ment used or intended for use in the manufacture of a 
controlled substance may be deemed evidence of abuse 
of the child", the instruction was erroneous, because 
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a reasonable juror could have concluded that he or she 
was not required to find the essential element of endan- 
germent beyond a reasonable doubt. State v. Trossman, 
2009-NMSC-034, 146 N.M. 462, 212. P.3d 350. 

A conviction of child abuse by endangerment re- 
quires proof of the actual presence of a child when the 
dangerous situation occurred and the mere fact that a 
child normally resided in a home that contains chemi- 
cals and equipment used or intended for use in the 
manufacturing of a controlled substance is insufficient 
to support a conviction of child abuse by endangerment. 
State v. Trossman, 2009-NMSC-034, 146 N.M. 462, 212 
P.3d 350. 

Evidence insufficient. — Where the defendant was 
convicted of negligently permitting child abuse by en- 
dangerment after the defendant was arrested in a house 
where chemicals and equipment involved with metham- 
phetamine production were found; there was evidence 
that the child resided in the house with the defendant; 
the child was not present in the house on the date the 
defendant was arrested; no methamphetamine was found 
in the house; and there was no evidence of specific dates 
when the child had been present in the house, of when the 
items that could be used to produce methamphetamine 
had been taken into the house, that any of the danger- 
ous, legal, household chemicals in the house were stored 
in a manner that could endanger a child, of when or how 
often methamphetamine production had occurred in 
the house, or that the house was contaminated, the evi- 
dence was insufficient to support the defendant's convic- 
tion of child abuse by endangerment. State v, Trossman, 
2009-NMSC-034, 146 N.M. 462, 212 P.3d 350. 

Endangerment by medical neglect. — In the con- 
text of medical neglect, causing medical neglect and per- 
mitting medical neglect define identical criminal acts. 
State v. Nichols, 2016-NMSC-001, rev'g 2014-NMCA-040, 
321 P.3d 937. 

Where defendant, whose six-month-old baby died from 
a loss of blood associated with blunt abdominal trauma 
and a lacerated liver, was charged with both causing en- 
dangerment by medical neglect and permitting endanger- 
ment by medical neglect, and where the jury found defen- 
dant not guilty of causing medical neglect but guilty of 
permitting medical neglect, both of which imply passive 
involvement, the conflicting verdicts preclude any deter- 
mination of which culpable act was the actual basis for 
the jury's conviction of defendant. Defendant's convic- 
tion for negligently permitting medical neglect of his son 
was reversed. State v. Nichols, 2016-NMSC-001, rev'g 
2014-NMCA-040, 321 P.8d 937. 

-Endangerment by "medical neglect" defined. — 
"Medical neglect" is defined as the failure to provide medi- 
cal, dental, or psychiatric care that is necessary to prevent 
or to treat serious physical or emotional injury or illness. 
State v. Garcia, 2021-NMSC-019. 

Insufficient evidence of causation in a case al- 
leging intentional child abuse by endangerment 
through medical neglect. —. Where defendant was 
found guilty of intentional child abuse resulting in the 
death ofa child under the age of twelve by endangerment 
through medical neglect, and where the state introduced 
evidence that the child, while under the care of defendant, 
suffered blunt force trauma and other injuries to his head 
that resulted in a lack of oxygen and blood to the brain, 
and that defendant, in order to avoid blame for the child's 
injuries, did not call 911 and instead took the child to the 
child's mother, but where the state's medical experts could 
not testify to a reasonable degree of medical certainty that 
the child would have lived with earlier medical interven- 
tion, there was insufficient evidence to prove beyond a 
reasonable doubt that defendant's failure to call 911 re- 
sulted in the child's death. Proof of causation in a criminal 
medical neglect case requires that the medical neglect be 
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a factual, but-for cause of the child's death. State v, Gar- 
cia, 2021-NMSC-019. 

Insufficient evidence of conspiracy to commit 
child abuse, — Where defendant was found guilty of con- 
spiracy'to commit intentional child abuse resulting in the 
death of a child under the age of twelve by endangerment 
through medical neglect, and where ‘the state introduced 
evidence that the child; while under the'care of defendant 
and defendant's wife, suffered blunt force trauma and 
other injuries to his head that resulted in a lack of oxygen 
and blood to: the brain, and sought to prove that either 
defendant or his wife stood by while the baby was bru- 
tally beaten to death and did nothing or both defendant 
and his wife beat the child to death, there was insufficient 
evidence to support the conviction because no evidence 
was presented from which a jury could infer that defen- 
dant and his wife formed a mutually implied agreement 
to commit child abuse against the child. State v. Garcia, 
2021-NMSC-019 

Insufficient evidence of reckless child abuse 
based on medical expert testimony. — Where defen- 
dant, who was responsible for watching the child:and who 
was frustrated and irritated by the child's crying, bundled 
the child in a blanket tighter than usual and put the child 
face down on a pillow in the crib; the child became ill, was 
taken to a hospital, and died from an injury to the brain 
caused by lack of oxygen to the brain; the state's theory 
was that defendant placed the child in.a dangerous situ- 
ation by swaddling the child tightly and leaving the child 
unattended; expert medical testimony provided the only 
evidence that the child may have been suffocated and 
that the child had not been injured by other, noncriminal 
causes; and the state's medical experts testified almost 
unanimously that the mere act of swaddling the child and 
placing the child face down on a pillow would not have 
caused the severe brain injuries they observed in the 
child, the state failed to prove causation and the charge 
of criminal recklessness completely failed for lack of sub- 
stantial evidence. State v, Consaul, 2014-NMSC-030, 

Use of medical testimony alone to support a 
criminal conviction. — Medical testimony to support 
causation in a criminal proceeding,as a matter of eviden- 
tiary foundation, should describe in detail the methodol- 
ogy utilized first to "rule-in" possible causes and then to 
"rule-out" all but one. Based-on that process of elimina- 
tion, described in detail to the jury;.a doctor then should 
be able to offer an opinion on causation to a reasonable 
degree of medical probability which satisfies a minimum 
standard for admissibility. In a criminal trial, to meet a 
standard of proof beyond a reasonable doubt, prosecutors 
point to additional, non-opinion evidence, so that when 
considered cumulatively all the evidence is sufficient to 
support a verdict beyond a reasonable doubt: If, however, 
the prosecution is relying solely on medical opinion, it 
must go beyond the mere probable causation required 
for admissibility, The medical testimony: should establish 
why the expert opinions are sufficient in themselves to es- 
tablish guilt beyond a reasonable doubt. State v. Consaul, 
2014-NMSC-030. 

Insufficient evidence of intentional child abuse 
based on medical testimony as to a "likely" cause. — 
Where defendant, who was responsible for watching the 
child and who was frustrated and.irritated by the child's 
crying, bundled the child in a blanket tighter than usual 
and put the child face down on a pillow in the crib; the 
child became ill, was taken to a hospital.and died from an 
injury to the brain caused by lack of oxygen to the brain; 
the state's theory was that defendant intentionally suffo- 
cated the child; the expert medical testimony provided the 
only evidence that the,child may have been suffocated and 
that the child had not been injured by other; noncriminal 
causes; and the state's medical experts testified that they 
suspected child abuse, that they could not rule out, child 
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abuse, and that they could not think of other explanations 
for the child's injuries, that child abuse was a likely cause, 
and that the child was likely suffocated, the evidence was 
insufficient to establish beyond a reasonable doubt that 
defendant intentionally suffocated the child. State v. Con- 
saul, 2014-NMSC-030. 

Mens rea for intentional child abuse by endan- 
germent, — Where defendant was charged with inten- 
tional child abuse by endangerment, and where the state 
presented evidence at trial that defendant drove poorly 
while intoxicated, with her child strapped in a car seat, 
the evidence was insufficient to support the jury's verdict 
that defendant committed intentional child abuse by en- 
dangerment, because the mens rea for intentional child 
abuse by endangerment requires a conscious object to 
endanger a child, and no evidence was presented that it 
was defendant's conscious objective to endanger her child. 


‘State v. Granillo, 2016-NMCA-094, cert. denied. 


Insufficient evidence of child abuse based on 
DWI. — Where police officers found defendant in the driv- 
er's seat of a van that was parked on a roadside; the van 
was not running; the keys were not in the ignition; both 
defendant and the passenger in the van were intoxicated 
and incapable of driving; the passenger's children were in 
the back seat; and the state did not rely on a theory of past 
driving; but on the theory that defendant might drive the 
van while impaired and place the children in a situation 
which endangered their lives and health; the evidence 
was insufficient to support defendant's conviction of child 
abuse. State v. Cotton, 2011-NMCA-096, 150 N.M. 585, 263 
P.3d 925, cert. denied, 2011-NMCERT-008, 268 P.3d 513.. 

Evidence of endangerment based on filthy living 
conditions. — When filthy living conditions ‘provide the 
exclusive basis for charging the defendant with child en- 
dangerment, the state has the burden to identify the spe- 
cific dangers posed by the living‘environment and to pres- 
ent evidence to support a finding that there is a substantial 
and foreseeable risk that such filthy living conditions en- 
dangered the child. State v. Chavez, 2009-NMSC-035, 146 
N.M. 434, 211 P.3d 891, rev'g 2008-NMCA-126, 145 N.M. 
11,193 P.3d 558. 

Insufficient evidence of endangerment: based 
on filthy living conditions. — Where there was dirty 
laundry, dirty dishes, dirty diapers and mouse droppings 
throughout the defendant's house; the house contained 
dangerous features, such as a damaged ceiling, broken 
glass in the yard, nail-ridden debris from a collapsed 
shed, a gap in the floor boards on the front porch and 
household chemicals within reach of the children; open 
and broken dresser drawers were easily accessible to the 
children who could get inside and get stuck; closets were 
open and had piles of items inside that could fall on and 
injure’a child; the shower and toilet were covered in mold; 
a razor was accessible to the children; rodent droppings 
were present throughout the house, including in cabinets 
where dishes and food were stored and on the dishes; no 
hot water from the tap was available, because the pro- 
pane that fueled the water heater was empty and discon- 
nected; the electric stove was available to heat water for 
washing, cooking and bathing; there was no.evidence of 
drugs or alcohol. in the house; the children were physi- 
cally healthy and well-nourished; and there was no evi- 
dence connecting these conditions to a substantial and 
foreseeable risk of harm to the children, the evidence was 
insufficient to support a finding that the defendant's con- 
duct created a substantial and foreseeable risk of harm to 
the children, State. v. Chavez, 2009-NMSC-035, 146 N.M. 
434, 211 P.3d 891, rev'g 2008- NMCA-126, 145 N.M. 11, 
193 .P.3d 558, 

Insufficient evidence of endangerment. Where 
defendant's neighbor found defendant's three-year-old 
child wandering around outside their apartment building 
at 2:00 a.m.; the child was crying and cold and wearing 
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only a dirty diaper; the apartment was in a high-crime 
area and there was a busy parking lot, alley and street 
nearby; the door to defendant's apartment was ajar when 
the neighbor returned the child to the apartment; the 
neighbor found defendant asleep in the apartment; de- 
fendant was intoxicated; and the state produced no evi- 
dence that the child had been in a direct line of harm or 
exposed to anything more than a possibility of danger or 
that defendant's intoxication contributed to the child's 
wandering outside the apartment, the evidence was in- 
sufficient to support defendant's conviction for negligent 
child abuse by endangerment because the state failed 
to prove that the risk to the child was foreseeable and 
probable, State v. Garcia, 2014-NMCA-006, cert. ren Lae, 
2013-NMCERT-012. 

Where defendant took hist child to a tattoo parlor and 
signed a written consent to allow the child to have the 
child's tongue pierced without the knowledge, authoriza- 
tion or permission of the child's parent; the piercing was 
successful, but the child sustained serious injuries as a re- 
sult of an accidental fall in the tattoo parlor; the child re- 
ceived penicillin during the course of treatment and it was 
discovered that the child was allergic to the drug; defen- 
dant lacked knowledge about tongue piercing and about 
the child's allergy to penicillin; defendant did not perform 
the piercing; and the owner of the tattoo parlor had suf- 
ficient knowledge and experience to perform the tongue 
piercing, the evidence was insufficient to support defen- 
dant's conviction of child abuse by endangerment because 
the evidence did not show that defendant's conduct cre- 
ated a substantial and foreseeable risk of serious harm to 
the child. State v. Webb, 2013-NMCA-027, 296 P.3d 1247, 
cert, denied, 2018-NMCERT-002. 

Where the defendant placed the defendant's five-month- 
old child to sleep in a dresser drawer filled with blankets 
and padding because the child's bassinet had broken; the 
child died in the drawer; the autopsy listed the cause of 
death as inconclusive; and there was an absence of evi- 
dence in the record to indicate that the sleeping conditions 
presented anything more than a mere possibility of harm, 
the evidence failed to establish that the defendant created 
a substantial and foreseeable risk that the child would 
suffer a serious injury. State v. Chavez, 2009-NMSC-035, 
146 N\M. 484, 211 P.3d 891, rev'g 2008-NMCA-126, 145 
N.M. 11, 193 P.3d 558. 

Insufficient evidence of endangerment based on 
DWI. — Where defendant was seated in the driver's seat 
of a vehicle with defendant's spouse in the middle, and de- 
fendant's four-year-old child on the passenger side of the 
vehicle; the vehicle was not running; defendant was hold- 
ing the keys; open alcohol containers were on the floor and 
in the cup holders; defendant was intoxicated; defendant 
informed police officer that defendant was going to a lo- 
cal store; and defendant was convicted of DWI by actual 
physical control, there was insufficient evidence to sup- 
port a conviction for felony child abuse by endangerment. 
State v. Etsitty, 2012-NMCA-012, 270 P.3d 1277, cert. de- 
nied, 2011-NMCERT-012. 

Sufficient evidence of child abuse. — Where de- 
fendant fired two gunshots into a house in which a child, 
aged three weeks, was situated at the time of the shoot- 
ing; the bullets found in the house matched those fired 
from defendant's handgun; and before the shooting, a 
witness told defendant that there was a newborn baby in 
the house, there was sufficient evidence to support defen- 
dant's conviction of negligent abuse of the child. State v. 
Arrendondo, 2012-NMSC-013, 278 P.3d 517. 

Sufficient evidence of child abuse by endanger- 
ment. — Where five-year-old triplets and a 15-year-old 
child lived with defendant and defendant's spouse in a 
small house; the home was littered with cat urine and 
feces, trash, rotten food, dirty dishes and piles of dirty 
clothes; two loaded firearms with spare ammunition and 
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magazines were in an open box on the floor in the master 
bedroom; the children played with toy guns, including a 
toy gun that was a Glock replica indistinguishable from 
a real gun; when police officers enter the home, defendant 
had glass pipes for smoking methamphetamine on defen- 
dant's person; defendant admitted that defendant and 
defendant's spouse had been using methamphetamine 
for three days ‘and had not slept; and defendant admit- 
ted that defendant smoked methamphetamine when the 
children were home and left drug paraphernalia, includ- 
ing syringes, strewn about the master bedroom and the 
backyard, there was sufficient evidence to support defen- 
dant's conviction of negligent child abuse by endanger- 
ment. State v. Schaaf, 2013-NMCA-082. 

Where the defendant lived in a trailer with his three 
small children and the mother of the children; the trailer 
had no gas utility and no alternative heating source or 
hot water; the trailer was infested with mice; the ceil- 
ing appeared ready to collapse; one window was miss- 
ing, another was broken and glass shards were on the 
ground; the bathroom and shower were moldy; razors 
and chemicals were left where the children could access 
them; there was a trash’pit at ground level outside the 
trailer that had flies and a pungent odor; open cans of 
solvent and cleaning fluid were on the porch; there were 
car parts, spray cans, matches and other objects that 
could be dangerous to children about the yard; the ramp 
leading to the trailer had a gap wide enough to injure 
a child; and the defendant sometimes left the children 
unattended in this environment, the defendant's convic- 
tion of child abuse by endangerment was supported by 
substantial evidence. State v. Chavez, 2008-NMCA-126, 
145 N.M, 11, 193 P.3d 558, rev'd, 2009-NMSC-035, 146 
N.M. 434, 211 P.3d 891. 

Sufficient evidence of child abuse resulting in 
death. — Where the defendant put her child, who was 
sick with bronchitis, in a low youth-bed without rails on 
his back with a bottle and covered him with a blanket and 
placed an electric space heater on the floor within nine 
inches from the bed and left the child unattended all night 
and where the child rolled off the bed and was burned to 
death by the space heater, the evidence was sufficient to 
convict the defendant of negligent child abuse resulting 
in death. State v. Chavez, 2007-NMCA-162, 143 N.M. 126, 
173 P.3d 48, cert. denied, 2007-NMCERT-011, 143 N.M. 
155, 173 P.3d 762. 

"Endangered". — Although the jury was not instructed 
on the definition of "endangered", when a common term is 
used, the jury may properly apply the common meaning of 
the term. State v. Jensen, 2005-NMCA-140, 138 N.M. 647, 
124 P.3d 1186, rev'd, 2006-NMSC-045, 140 N.M. 416, 143 
P.3d 178. 

Evidence insufficient. — Where the state's case was 
nothing more than that the child abuse by endanger- 
ment statute criminalizes the filthy conditions of a non- 
controlling caretaker's home continually made available 
to a 15-year old boy, and absent,evidence showing the 
particular susceptibility to endangerment of a child who 
has reached 15 years of age, the evidence was not suf- 
ficient for a rational jury to conclude, from common ex- 
perience beyond a reasonable doubt, that the situation 
was sufficiently precarious such that the child was on 
a reasonably sure path to harm's way with unfortunate 
health consequences reasonably likely to result. State v. 
Jensen, 2005-NMCA-140, 138 N.M. 647, 124 P.3d 1186, 
rev'd, 2006-NMSC-045, 140 N.M. 416, 143 P.3d 178. 

Evidence insufficient to convict of child abuse. — 
In low-speed vehicle chase, where evidence showed that 
defendant was speeding, but then slowed to posted speed 
limit; that defendant lawfully went through intersec- 
tions after he failed to stop for the police; that defendant 
failed to use a turn signal on one turn; that defendant 
slowed, but did not come to a complete stop at one stop 
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sign; that defendant's automobile was drifting back and 
forth within its lane of travel; that there was no evidence 
that three children in the vehicle were unrestrained; that 
there was no evidence of the surrounding circumstances, 
such as the extent of defendant's abrupt swerve, traffic 
congestion or volume; and that defendant was acquitted 
of DWI, the evidence was insufficient to justify a finding 
that defendant showed a reckless disregard for the chil- 
dren in the automobile or exposed them to.a substantial 
risk to their safety, to sustain a conviction of felony child 
abuse. State v. Clemonts, 2006-NMCA-031, 139 N.M. 147, 
130 P.3d 208, cert. denied, 2006-NMCERT: 003, 139.N. M. 
352, 132 P.3d 1038, 


Reckless disregard. — For negligent child abuse, one 


need only have reckless disregard to. the consequences in 
the face.of substantial and foreseeable danger. State v. 
Schoonmaker, 2005-NMCA-012, 1386 N.M. 749, 105 P.3d 
302, rev'd on other grounds, 2008-NMSC- 010, 148 N.M. 
373, 176. P.3d/1105, 

Evidence sufficient to convict of negligent abuse. 
— Where the evidence established that prior to 3:20 p.m. 
on July 24, 2000, deceased child was a normal and healthy 
baby, and two hours later, after being in defendant's sole 
custody and care, he was not, and medical witnesses testi- 
fied. that deceased child suffered substantial, serious in- 
juries that were consistent with shaken baby syndrome 
and that those injuries would manifest shortly after. be- 
ing. violently shaken, and although defendant offered 
several innocent explanations, the consensus of the medi- 
cal witnesses was that his explanations were medically 
unacceptable, and he also admitted shaking the child on 
two ‘occasions, evidence is sufficient for the jury: to con- 
vict: defendant of criminally negligent child abuse, State 
v. Schoonmaker, 2005-NMCA-012, 186 N.M. 749, 105 P.3d 
302, rev'd on other grounds, 2008-NMSC-010, 143 N.M. 
373, 176 P.3d 1105, 

Endangerment., — Because Subsection D(1) of this 
section proscribes conduct that may endanger the health, 
as well as the life, of a child, it was unnecessary for the 
state to show that an amount of marijuana accessible 
to:the children could have been fatal. State v. Graham, 
2005-NMSC-004, 187 N.M. 197, 109 P.3d 285. 

It was within the jurors' experience to decide whether 
the amount of accessible marijuana in the apartment en- 
dangered the health of a three-year-old child anda one- 
year-old child who lived in the apartment. State v, Gra- 
ham, 2005-NMSC-004, 137 N.M.,197, 109 P.3d 285, 

Double jeopardy not violated. — Defendant's ac- 


quittal of intentional child abuse and subsequent prosecu-, 


tion for negligent child abuse did not violate the federal 
constitutional guarantee against, double jeopardy. State v, 
Schoonmaker, 2005-NMCA-012, 186 N.M, 749, 105 P.3d 
302, rev'd on other grounds, 2008-NMSC-010, 143 N.M. 
373, 176 P.3d 1105. 
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Double jeopardy violated. — Defendant's convic- 
tions for second degree murder and child abuse resulting 
in death, for the death of defendant's child that resulted 
from the same conduct, violated the double jeopardy 
clause. State v. Mann, 2000-NMCA-088, 129 N.M: 600, 11 
P.3d 564, aff'd, 2002-NMSC-001, 131 N.M. 459, 39 P.3d 
124. 

Single continuous act. — Where deferidant draye 
while intoxicated with three children who were not re- 
strained, defendant committed one continuous: act..and 
defendant was subject to only one charge and one punish- 
ment for child abuse. State v, Castaneda, 2001-NMCA-052, 
130 N.M. 679, 30 P.3d 368, cert. denied, 130 N.M..558; 28 
P.3d 1099, 

Viable fetus not a child. — Legislature did’not in- 
tend for a viable fetus to be included within the statutory 
definition of a child for the purposes of the child abuse 
statute, State cannot prosecute a mother for child abuse 
when the mother»uses cocaine during her pregnancy. 


State v. Martinez, 2006-NMCA-068, 189 N.M..741, 137, 


P.3d 1195, cert; quashed, 2007-NMCERT-005, 141 N.M. 
762, 161 P.3d 259. 

Section does not impose a nhandatory. roinimum 
sentence for purposes of federal sentencing. — 
Where defendant pleaded guilty in federal court to one 
count of second-degree child abuse, and where the district 
court imposed.a forty-two month sentence, which both 
parties concede was based on a calculation error which 
resulted in a sentence longer than the court intended to 
impose, but where the government argued that the error 
was harmless because defendant was subject to a six-year 
minimum sentence under this section, the error was not 
harmless, because although a second-degree felony car- 
ries a basic sentence of nine years imprisonment, § 31- 
20-3 NMSA 1978, and a trial court may reduce a basic 
sentence upon a finding by the judge of any mitigating 
circumstances surrounding the offense or concerning the 
offender, §,31-18-15.1 NMSA 1978, but in no case shall 
the reduction in sentence exceed one-third of the basic 
sentence, a New Mexico trial court has discretion to vary 
the penalty for a crime by suspending part or all of the 
sentence. Thus, under the New Mexico sentencing scheme, 
defendant would not be required to serve a minimum of 
six years and may not be required ‘to serve any, period 
of incarceration or even to receive any sentence at all. 
United States,v.. Jones, 921 F.3d 932 (10th Cir. 2019).. 

Law reviews. — For note, "Criminal Law: Applying 
the General/Specific Statute Rule in New Mexico — State 
v. Santillanes," see.32 N,M.L, Rev. 313 (2002). 

For note, "Criminal Law: The Child Abuse Statute Now 
Requires Criminal Negligence — Santillanes v. State," see 
24 N.M.L. Rev. 477 (1994). 


Whoever commits abandonment of dependent is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-6-2,:enacted by Laws 
1963, ch. 303, § 6-2; 1969, ch. 182, § 4; 1973, ch. 241, § 1; 
1995, ch, 123, § 1. 

Cross references. — For enforcement of duty of 
support owed to spouse or minor children by the hu- 
man services department, see 27-2-28 to.27-2-31 NMSA 
1978, 
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For mutual obligation of support between husband and 
wife, see 40-2-1 NMSA 1978. 

For Uniform Interstate Family Support Act, see Chap- 
ter 40, Article 6A NMSA 1978. 

The 1995 amendment, effective July 1, 1995, in the 
first sentence, substituted "or" for "and" following "his 
spouse" and deleted "and thereby leaving such spouse or 
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minor child dependent upon public ee pate ny wee 
such dependent". 


ANNOTATIONS. 


Section not void for vagueness, — This section con- 
veys a definite warning of proscribed conduct; it is not un- 
constitutionally vague and does not violate due process. 
State v. Villalpando, 1974-NMCA-020, 86 N.M. 198, 521 
P.2d 1034, cert. denied, 86 N.M. 189, 521 P.2d 10380, 

No unequal classification. — Since the crime pro- 
scribed in this section is defined in terms of a defen- 
dant's actions, the contention of unequal classification 
of defendants allegedly (based on the actions of the vic- 
tims in seeking or not seeking public support) has no 
factual basis. State v. Villalpando, 1974-NMCA-020, 86 
N.M. 193, 521 P.2d 1034, cert. denied, 86 N.M. 189, 521 
P.2d 1030. 

No affirmative action required of dependents. — 
This statute contains no requirement that official action 
be taken to obtain public welfare benefits from the health 
and social services department (now the human ser- 
vices department) and hence the equal protection claim 
based on the concept that public welfare benefits must 
be sought by those abandoned in order to support a pros- 
ecution hereunder is without merit. State v. Villalpando, 
1974-NMCA-020, 86 N.M. 193, 521 P.2d 1034, cert. denied, 
86 N.M. 189,521 P2d 1030. 

This statute is not written in terms of becoming depen- 
dent, but rather, refers to acts of a defendant which leave 
the victim dependent on public support. State v. Villal- 
pando, 1974-NMCA-020, 86'N.M. 193, 521 P.2d 1034, cert. 
denied, 86 N.M. 189,521 P.2d 1030. 

Both legitimate and illegitimate children are 
entitled to support from their mothers ‘and fathers. 
Stringer v. Dudeich, 1978-NMSC-071, 92 N.M. 98, 583 
P.2d 462. 

Partial correction of social evil acceptable. — 
Fact that this section fails to ‘cover all abandonments 
and failures to’ support, by focusing only on those per- 
sons whose actions leave their dependents dependent on 
public support, does'not violate the requirement of equal 
protection because the partial ‘correction of the social 
evil in question has a rational relation to the object of 
the legislation: State v. Villalpando, 19'74-NMCA-020, 86 
N.M. 193, 521 P.2d 1034, cert. denied, 86 N.M. 189, 521 
P.2d‘1030. 
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Standing to question constitutionality. — Since 
defendant was charged only with abandoning his mi- 
nor children; that offense applying equally to both men 
and women, his rights were not affected by statutory 
distinction formerly making it an offense for.a man to 
abandon his wife, but not for a wife to abandon her hus- 
band, and accordingly his claims of unconstitutionality 
based on sex discrimination did not present an issue 
for decision. State v. Villalpando, 1974-NMCA-020, 86 
N.M. 198, 521 P.2d 1034, cert. denied, 86 N.Ms189, 521 
P.2d 1080. 

Social evil: — Abandonment of or failure to sup- 
port minor children is a social evil. State v. Villalpando, 
1974-NMCA-020, 86 N.M. 198, 521 P.2d 1034, cert. denied, 
86 N.M. 189, 521 P.2d 1030.. 

Evidence sufficient. — Where the record was replete 
with evidence that defendant. abandoned his minor chil- 
dren without sufficient means of support; it amply sup- 
ported conviction of abandonment under former 40-2-4, 
1953. Comp, and obviated consideration of whether evi- 
dence must show that children were destitute when de- 
fendant left them. State v. Seaton, 1965-NMSC-123, 75 
N.M. 511, 407 P.2d 354. 

Law reviews. — For comment, "Artificial Insemina- 
tion in New Mexico," see 10 Nat. Resources J. 353 (1970). 

For symposium, "The Impact of the Equal Rights 
Amendment on the New Mexico Criminal Code," see 3 
N.M.L. Rev. 106 (1973). 

For comment; "Voluntary Sterilization in New Mexico: 
Who Must Consent?" see 7 N.M.L. Rev. 121 (1976-77). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 23 Am, 
Jur. 2d Desertion and Nonsupport §§ 1 to 23, 51 to 64. 

Criminal responsibility of husband for abandonment or 
nonsupport of wife who refuses to live with him, 3 A.L.R. 
107, 8A.L.R. 1814. 

Adultery of wife as affecting criminal charge of aban- 
donment against husband, 17 A.L.R. 999. 

Tllegitimate child as within statute relating to duty to 
support child, 30 A.L.R. 1075. 

Extent or character of support contemplated by statute 
making nonsupport of wife offense, 36.A.L.R. 866. 

Power to make abandonment, desertion or nonsupport 
of wife or family criminal offense, 48 A.L.R, 1193. 

Criminal liability of father for desertion of or failure to 
support child as affected by decree of divorce or separa- 
tion, 73 A.L.R.2d 960. 

41.C.J.S. Husband and Wife §§ 242 to 246; 67A C.J.S. 
Parent and Child § 165 to 167, 


30-6-3. Contributing to delinquency of minor. 


Contributing to the delinquency of a minor consists of any person committing any act or omit- 
ting the performance of any duty, which. act or omission causes or tends to cause or encourage the 
delinquency of any person under the age of eighteen years. 

Whoever commits contributing to the delinquency of a minor is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-6-3, enacted by Laws 
1963, ch. 303, § 6-3; 1990, ch. 19, § 1. 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "the delinquency pio a minor" for "delinquency of mi- 
nor" in two places. 


Beboet arise 


Statute does not violate freedom of expression. 
— The contributing to the delinquency of a minor stat- 
ute does not violate the first amendment or Article II, 
Section 17 of the New Mexico Constitution: State v. 
Garcia, 2018-NMCA-005, 294 P.3d 1256, cert. granted, 
2012-NMCERT-012. 
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Statute is not unconstitutionally overbroad. — 
The contributing to the delinquency of a minor statute is 
not unconstitutionally overbroad under the first amend- 
ment. State v. Garcia, 2013-NMCA-005, 294 P.3d 1256, 
cert. granted, 2012-NMCERT-012. 

Statute is not unconstitutionally vague. — The 
contributing to the delinquency of a minor statute is not 
unconstitutionally vague in violation of due process. State 
v. Garcia, 2018-NMCA-005, 294 P.3d 1256, cert: granted, 
2012-NMCERT-012., 

Defendant's constitutional rights were not vio- 
lated. — Where defendant was convicted of contribut- 
ing to the delinquency of a minor when defendant wrote 
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a sexually explicit letter to the victim, defendant's con- 
viction did not violate defendant's first amendment or 
New Mexico constitution freedom of expression rights 
because the conviction was premised on the effect of 
encouraging or tending to cause or encourage the vic- 
tim's delinquency, not on the content of the letter, and 
Section 30-6-3 NMSA 1978 is content neutral, furthers 
an important and. substantial governmental interest 
unrelated to suppression of free speech, is limited to 
circumstances that do not substantially burden more 
speech that necessary to further the interest of protect- 
ing children from delinquency, is not unconstitutionally 
overbroad under the first amendment, and is not void for 
vagueness in violation of defendant's due process rights. 
State v. Garcia, 2013-NMCA-005, 294 P.3d 1256, cert. 
granted, 2012-NMCERT-012. 

General/specific rule did not apply. — Where de- 
fendant, who was.convicted of contributing to the delin- 
quency of a minor when defendant wrote a sexually ex- 
plicit letter to the victim, claimed that under the general/ 
specific rule, the state was required to charge defendant 
under the sexually oriented materials statute, Sec- 
tion 30-37-2 NMSA 1978, rather than under Section 30- 
6-3. NMSA 1978; the general/specific rule states that if 
one statute deals with a subject in general and compre- 
hensive terms and another statute addresses part of 
the same subject matter in a more specific manner, the 
latter controls; the contributing to the delinquency of a 
minor statute requires that the material encourage delin- 
quency; and the sexually oriented materials statute only 
requires the knowing delivery of harmful materials to a 
minor, the general/specific rule did not apply because the 
statutory elements of the statutes were not the same and 
defendant's conviction did not violate the general/specific 
rule. State v. Garcia, 20138-NMCA-005, 294 P.3d 1256, cert. 
granted, 2012-NMCERT-012. ; 

Double jeopardy. — Where defendant served variet- 
ies of alcohol over a considerable period of time at his own 
home to invited minors, and personally interacted with 
the minors, intending and encouraging different minors 
to drink to intoxication he could be found guilty of mul- 
tiple counts of contributing to the delinquency of a minor. 
State v. Stone, 2008-NMCA-062, 144 N.M. 78, 183 P.3d 
968, cert. denied, 2008-NMCERT-0038,;.143 N.M. 682, 180 
P.3d 1181. 

Jurisdiction. — Insofar as the juvenile law formerly 
purported to confer "exclusive original jurisdiction" on ju- 
venile courts over persons contributing to the delinquency 
of juveniles it was invalid since the constitution vests sole 
and exclusive jurisdiction for the trial of all felony cases in 
the district courts. State v. McKinley, 1949-NMSC-010, 53 
N.M. 106, 202 P.2d 964. 

Contributing minor triable in district court. — A 
minor, properly transferred from children's court to dis- 
trict court, may be tried and convicted of contributing to 
the delinquency of a minor under this section. State v. 
Pitts, 1986-NMSC-011, 103 N.M. 778, 714 P.2d 582. 

Infants have generally been favored class for spe- 
cial protection in New Mexico; therefore, the legislature 
intended,to make the commission-of the act of contributing 
to the delinquency of a minor a crime without regard to 
intent. State v. Gunter, 1974-NMCA-132, 87 N.M. 71, 529 
P.2d 297, cert. denied, 87 N.M.'48, 529 P.2d 274, and cert. 
denied, 421 U.S, 951, 95 S. Ct. 1686, 44 L. Ed. 2d 106 (1975). 

Acts of commission or omission. — Any act of com- 
mission or omission causing or tending to cause juvenile de- 
linquency as specifically defined came within the act. State 
v. McKinley, 1949-NMSC-010, 53 N.M. 106, 202 P.2d 964. 

Evidence that act causes delinquency. — In order 
to prove the offense of contributing to the delinquency 
of a minor, the state does not need to prove that the de- 
fendant's acts had any particular effect on the victim; it 
is enough that his acts encourage the child to engage in 
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delinquent behavior. State v. Lucero, 1994-NMCA-129, 
118 N.M. 696, 884 P.2d 1175, cert. denied, 118 N.M. 731, 
885 P.2d 1325. 

Defendant need not actually cause delinquency. 
— The jury can convict if the defendant's act actually 
caused or encouraged the particular minor to commit a de- 
linquent act or if the act only tends to cause or encourage 
delinquency generally. The "tends to cause or encourage" 
language refers to an objective view of the defendant's 
conduct. There is no requirement that the defendant actu- 
ally cause delinquency. State v. Trevino, 1993-NMSC-067, 
116 N.M. 528, 865 P.2d 1172. 

Tending to cause, encourage delinquency. — De- 
fendant's acts or omissions must have caused or tended to 
cause or encourage the delinquency of the juvenile. State 
v. Grove, 1971-NMCA-086, 82 N.M. 679, 486 P.2d 615. 

Sufficient evidence of contributing to the delin- 
quency ofa minor. — Where defendant was charged with 
criminal sexual penetration of a minor and contributing to 
the delinquency of a minor, and where the state relied on 
testimony elicited from the victim that defendant pinned 
her to the floor, with her arms above her head.and her legs 
under his, while defendant's son sat on the victim's chest 
and sexually assaulted her by putting his penis in her 
mouth, and that defendant's son was approximately four- 
teen years old, there was sufficient evidence to prove be- 
yond a reasonable doubt that defendant caused or encour- 
aged his son to engage in fellatio with the victim, and that 
doing so caused or encouraged the delinquency of defen- 
dant's son. State v. Garcia, 2019-NMCA-056, cert. denied. 

Tending to cause violation of law, or immorality. 
— Defendant's acts must have tended to cause or encour- 
age the prosecuting witness to violate the law of the state 
or to conduct himself in a manner. injurious to his mor- 
als. State v, Leyba, 1969-NMCA-030, 80 N.M. 190, 453 P.2d 
211, cert. denied, 80 N.M. 198, 453 P.2d 219. 

Causing disobedience of lawful command, — In 
order to convict defendant of contributing to the delin- 
quency of a minor for causing or encouraging the minor 
to refuse to obey the reasonable and lawful command 
or direction of the minor's parent, the state must prove 
that defendant knew or by the exercise of reasonable care 
should have known of such command or direction. State v. 
Romero, 2000-NMCA-029, 128 N.M. 806, 999 P.2d 1038. 

Habituality of juveniles' conduct not prerequisite 
to conviction of defendant. — Defendant's contention 
that for his acts to be criminal hereunder they must tend 
to encourage "habitual" conduct on the part of the minor 
was unfounded, as the end result of defendant's acts, that 
is, whether they result in habitual conduct on the part 
of the juvenile, is not a prerequisite to the charge of con- 
tributing to the delinquency of a minor. State v, Leyba, 
1969-NMCA-030, 80 N.M. 190, 453 P.2d 211, cert. denied, 
80 N.M. 198, 453 P.2d 219. 

‘Multiple victims. — Where defendant perpetrated 
distinct and separate acts with respect to each of seven 
juveniles, submission of separate elements instructions to 
the jury relating to each of the juveniles did not violate 
defendant's right against double jeopardy and his convic- 
tion on seven separate counts of contributing to the delin- 
quency of a minor was justified along with his sentence to 
seven sentences. State v. Barr, 1999-NMCA-081, 127 N.M. 
504, 984 P.2d 185. 

Criminal sexual contact of minor is separate of- 
fense, — The legislature intended for the crimes of 
criminal sexual contact of a minor and contributing to 
the delinquency of a minor to be separate crimes, punish- 
able separately even when unitary conduct violates both 
statutes. Therefore, convictions under both statutes do 
not violate double jeopardy principles. State v. Trevino, 
1993-NMSC-067, 116 N.M. 528, 865 P.2d 1172. 

Indecent exposure is separate offense. — An ele- 
ment of indecent exposure is that the defendant's acts 
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take place in "public view"; there is no such element 
in contributing to delinquency of a: minor, and the trial 
court's refusal to give the instruction as a lesser included 
offense was proper. State v. Henderson, 1993-NMSC-068, 
116 N.M. 537, 865 P.2d 1181, overruled in part on other 
grounds, State v. Meadors, 1995-NMSC-073, 121 N.M. 38, 
908 P.2d 731; State v. Hernandez, 1999-NMCA-105, 127 
N.M. 769, 987 P.2d 1156. 

Criminal sexual penetration is separate offense. 
— Criminal sexual penetration of a minor requires proof 
of sexual penetration and contributing to delinquency of a 
minor requires proof that the defendant's act or omission 
contributed to the delinquency of a minor, and neither of 
those facts is required to prove the other. The legislature 
intended separate punishments for criminal sexual pen- 
etration of a minor and contributing to delinquency of a 
minor when the same conduct violates both statutes. State 
v. Walker, 1993-NMSC-069, 116 N.M. 546, 865 P.2d 1190. 

Sexually explicit letter. — Where defendant, who 
was the biological parent of the victim, lived with the 
victim, the victim's mother, and the victim's sibling; 
on the day the offense occurred, defendant was alone 
in the house; the victim subsequently found a five page 
handwritten letter in the victim's underwear drawer 
that contained a story entitled."I Just a Fantasy Story"; 
the letter describing various sexual acts between the 
writer and the reader; the victim recognized the hand- 
writing in the letter as defendant's handwriting; a 
handwriting analyst testified that the handwriting 
was defendant's handwriting; the content of the letter 
provided clues that defendant was the author; and the 
police found an envelope in the victim's parents' bed- 
room with the writing "I Just a fantasy" on it, the evi- 
dence was sufficient to support defendant's conviction 
of contributing to the delinquency of a minor. State v. 
Garcia, 2013-NMCA-005, 294 P.3d 1256, cert. granted, 
2012-NMCERT-012. 

Sufficiency of information. — Information charg- 
ing defendant with contributing to delinquency of minor 
did not fail to charge an offense even though it did not 
name the victim or allege particular acts. State v. Roessler, 
1954-NMSC-017, 58 N.M. 102, 266 P.2d 351. 

Evidence sufficient. — Where defendant, who was the 
spiritual leader of a religious group that lived together, 
was convicted of two counts of contributing to the delin- 
quency of a minor based on an unclothed experience with 
two teenage children who were members of defendant's 
religious community; defendant claimed that the experi- 
ences were purely spiritual healing experiences; the teen- 
age children each visited defendant alone and lay in bed 
naked with defendant; one child testified that defendant 
kissed the child on the breast; and the other child testi- 
fied that while the child was unclothed and in bed next to 
the unclothed defendant, defendant put defendant's chest 
below the child's breast, defendant embraced the child by 
putting defendant's arm on the child's back as they lay 
on their sides, and defendant laid defendant's head and 
hand on the child's heart, there was sufficient evidence to 
support defendant's convictions of contributing to the de- 
linquency of a minor. State v. Bent, 2013-NMCA-108, cert. 
denied, 2018-NMCERT-012. 

Where defendant took the child to a tattoo parlor and 
signed a written consent to allow the child to have the 
child's tongue pierced without the knowledge, autho- 
rization or permission of the child's parent, there was 
sufficient evidence to support defendant's conviction of 
contributing to the delinquency of a minor because defen- 
dant's actions caused or encouraged the child to deceive 
the child's parent by obtaining the piercing without per- 
mission, State v, Webb, 2018-NMCA-027, 296 P.3d 1247, 
cert. denied, 2013-NMCERT-002. 

Evidence that a 17 year old boy bought two cans of beer 
at defendant's place and drank one of them, that the girl 
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from whom he purchased the beer took the money into the 
bedroom where defendant was in bed and handed it to her 
or placed it on the bed beside her, and that officer found 
four boys in defendant's living room with empty and open 
cans of beer in front of them, was sufficient to warrant a 
conviction hereunder. State v. Ferguson, 1967-NMSC-0382, 
77 N.M. 441, 423 P.2d 872. 

Evidence was sufficient for conviction where it showed 
that defendant accompanied the victim and two other 
minors to a store to buy alcohol, that when they arrived 
at the store, defendant purchased alcohol, and that, once 
the group arrived back at the house where a party was 
underway, the victim carried the alcohol into the house 
and drank some of it. State v. Perea, 2001-NMCA-002, 130 
N.M. 46, 16 P.38d 1105, aff'd in part and vacated in part on 
other grounds, State v. Perea, 2001-NMSC-026, 130 N.M. 
732,31 P.3d 1006. 

Defendant's acts in indecently touching the private 
parts of a minor and talking indecently to him tended 
to cause or encourage his victim to violate former 40A- 
9-8, 1953 Comp., prohibiting indecent exposure, and 
also tended to cause or encourage him to conduct him- 
self in a manner injurious to his morals, State v. Leyba, 
1969-NMCA-030, 80 N.M. 190, 453 P.2d 211, cert. denied, 
80 N.M. 198, 453 P.2d 219. 

Evidence that defendant showed a men's magazine toa 
minor and told him to unbutton his pants was sufficient for 
the jury to find defendant guilty of contributing to the de- 
linquency of a minor, even without evidence that defendant 
engaged in fellatio or had criminal sexual contact with the 
minor. State v. Corbin, 1991-NMCA-021, 111 N.M. 707, 809 
P.2d 57, cert. denied, 111 N.M. 720; 809 P.2d 634, 

Sufficient evidence of contributing to the delin- 
quency of a minor. — Where defendant was charged 
with contributing to the delinquency of a minor (CDM), 
evidence that defendant had driven to Wal-Mart with the 
minor child and the two had discussed the child shoplift- 
ing with him, that defendant looked out to see if anyone 
was coming while the child shoplifted, and where a Wal- 
Mart asset protection associate testified that defendant 
and the child appeared to be working together and that 
she believed that defendant was assisting the child in 
picking out merchandise to steal, was sufficient to sup- 
port defendant's. conviction for CDM. State v. Lozoya, 
2017-NMCA-052, cert. denied. 

Sufficient evidence to support conviction of con- 
tributing to the delinquency of a minor. — Where 
defendant was convicted of human trafficking, promoting 


prostitution, accepting earnings from a prostitute, con- 


tributing to the delinquency of a minor, and conspiracy, 
defendant's conviction for contributing to the delinquency 
of a minor was supported by substantial evidence where 
the evidence presented at trial established that defendant 
instructed his co-conspirator to create an advertisement 
for the victim, a seventeen-year old girl, on a website com- 
monly used to advertise prostitution services, explained to 
the victim that she would use the ad in order to exchange 
sex for money, and informed the victim when and where 
to meet people who responded to the ad. State v. Jackson, 
2018-NMCA-066, cert. denied. 

Contributing to the delinquency of a minor does 
not require proof that the offender knew the age 
of the child. — Where defendant was charged with 
contributing to the delinquency of a minor (CDM) for as- 
sisting a minor child in stealing bottles of alcohol from 
Wal-Mart, defendant's argument that failure to provide 
a knowledge-of-age element to the jury instruction con- 
stituted error was without merit, because CDM does not 
require proof that the offending adult know the age of the 
child to whose delinquency the adult contributed. State v. 
Lozoya, 2017-NMCA-052, cert. denied. 

Evidence insufficient. — If from the evidence, it could 
be inferred that defendant was present when juvenile 
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engaged in his admitted activities with marijuana, nev- 
ertheless there was no evidence that defendant had any- 
thing to do with these activities nor any evidence that de- 
fendant approved of them. In the absence of such evidence 
an inference that defendant was present when juvenile 
engaged in his marijuana activities was insufficient-to 
sustain defendant's conviction for contributing to the de- 
linquency of the juvenile. State v. Grove, 1971-NMCA-086, 
82 N.M. 679, 486 P.2d 615. 

Jury instruction proper. — Where time. limitation 
was not an essential element of the offense of contributing 
to the delinquency of a minor and criminal sexual contact 
of a minor, no error was committed by the court's failure 
to instruct the jury on time limitations in connection with 
the charges at issue, State v. Cawley, 1990-NMSC-088, 
110 N.M. 705, 799 P.2d 574. 

Trial court was not without jurisdiction to im- 
pose sentence against defendant following his conviction 
some seven years earlier of contributing to delinquency of 
a minor child; at which time the court'had deferred sen- 
tence until the "further order of the court." State v, Sor- 
rows, 1957-NMSC-091,63 N.M. 277, 317 P.2d 324. 

Sentencing discretion not abused. — Where de- 
fendant pled guilty to contributing to delinquency of a 
minor, two counts of attempted rape being thereafter dis- 
missed, it could not be said as ‘a matter of law that the 
trial court abused its discretion by not adopting report of 
psychiatrist recommending probation or in not request- 
ing diagnosis and recommendation from the department 
of corrections (now the criminal justice department) pur- 
suant to Section 31-20-3: NMSA 1978. State .v. Hogan, 
1972-NMCA-037, 83 N.M. 608, 495 P.2d 388. 

Availability of psychiatric help in penitentiary. — 
Where defendant convicted of contributing to delinquency 
of a minor asked court of appeals to take judicial notice that 
no psychiatric or psychological help was available for him 
at the penitentiary, but cited neither source nor reference 


for such a proposition and court found none in its search, 
assertion was not a matter for judicial notice. State v. Ho- 
gan, 1972-NMCA-037,'83 N.M. 608, 495 P.2d 388. 

Conviction allowed to stand. — Since appellate 
court could only speculate as to why the jury acquitted 
defendant of assault, that acquittal, even though irrecon- 
cilable with conviction for contributing to delinquency of 
a minor by indecently touching his private parts, did not 
require the conviction to be set aside as a matter of law. 
State v. Leyba, 1969-NMCA-030,:80 N.M. 190, 453 P.2d 
211, cert. denied, 80 N.M. 198, 453 P.2d 219. 

Law reviews. — For symposium, "The Impact of the 
Equal Rights Amendment’on the New Mexico Osiminal 
Code," see 3 N.M.L. Rev. 106 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 47 re] 
Jur. 2d Juvenile Courts and i and rman 


Children § 128 et seq. 


Acts in connection with fnarriage of infant below marriage- 
able age as contributing to delinquency, 68. A.L.R.2d 745. 

Applicability of statute against contributing to the de- 
linquency of children of a specified age, with respect to a 
child who has passed the:anniversary date of such age, 73 
A.L.R.2d 874. 

Criminal liability for contributing to delinquency of mi- 
nor by sexually immoral acts as affected by fact that minor 
was married at time of acts:charged, 84 A.L.R.2d 1254. 

» Criminal liability for contributing to delinquency of mi- 
nor as affected by the fact that minor has not become a 
delinquent, 18 A.L.R.3d 824: 

Mens rea’ or guilty intent as necessary eilémnsite! of of- 
fense of contributing to delinquency or dependency of mi- 
nor, 31 A.L.R.3d 848. 

Drugs: giving, selling or prescribing, dangerous drugs 
as contributing to the delinquency of a minor, 36 A.L. a 3d 
1292, 

43 C.J.S. Infants § 95. 


30-6-4. Obstruction of reporting or investigation of child Metts? or 


neglect. 


Obstruction of reporting or investigation of child abuse or neglect consists of: 

A. knowingly inhibiting, preventing, obstructing or intimidating another from reporting, pur- 
suant to Section 32A-4-3. NMSA 1978, child abuse or neglect, including child sexual abuse; or 

B. knowingly obstructing, delaying, interfering with or denying access to a law enforcement officer 
or child protective services social worker in the investigation of a report of child abuse or sexual abuse. 

Whoever commits obstruction of reporting or investigation of child abuse or neglect is guilty of 


a misdemeanor. 


History: Laws 1989, ch. 287, § 1; 2014, ch. 10, § 1. 
The 2014 amendment, effective May 21, 2014, cor- 
rected an outdated reference in the NMSA 1978; and in 


Subsection A, after "Section", changed."32-1-15" to "32A- 
4-3", 


ARTICLE 6A 
Sexual Exploitation of Children 


Sec. 
30-6A-1. Short title. 
30-6A-2, Definitions. 


30-6A-1. Short title. 


Sec. 
30-6A-3. Sexual exploitation of children. 
30-6A-4. Sexual exploitation of children by prostitution. 


Chapter 30, Article 6A NMSA 1978 may be cited as the "Sexual Exploitation of Children Act". 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


| 
| 
| 


30-6A-2 SEXUAL EXPLOITATION OF CHILDREN 30-6A-2 


History: Laws 1984, ch. 92, § 1; 2015, ch. 13, § 1. | ANNOTATIONS 

The 2015 amendment, effective July 1, 2015, changed ; 
the statutory reference of the Sexual Exploitation of Chil- _ Am. Jur, 2d, A.L.R, and C.J.S. references. — Valid- 
dren Act from "Sections 1 through 4 of this act" to "Chap- ity and construction of 18 USCS §§ 371 and 225 2(a) penal- 
ter 30, Article 6A NMSA 1978". izing mailing or receiving, or conspiring to mail or receive, 


child pornography, 86 A.L.R. Fed. 359. 


30-6A-2. Definitions. 


As used in the Sexual Exploitation of Children Act: 

A. "prohibited sexual act" means: 

(1) sexual intercourse, including genital-genital, oral-genital, anal-genital or oral-anal, 
whether between persons of the same or opposite sex; 

(2) bestiality; 

(3) masturbation; 

(4) sadomasochistic abuse for the purpose of sexual stimulation; or 

(5) lewd and sexually explicit exhibition with a focus on the genitals or pubic area of any 
person for the purpose of sexual stimulation; 

B. "visual or print medium" means: 

(1) any film, photograph, negative, slide, computer diskette, videotape, videodisc or any 
computer or electronically generated imagery; or 

(2) any book, magazine or other form of publication or photographic reproduction contain- 
ing or incorporating any film, photograph, negative, slide, computer diskette, videotape, videodise 
or any computer generated or electronically generated imagery; 

C. "performed publicly" means performed in a place that is open to or used by the public; 

D. "manufacture" means the production, processing, copying by any means, printing, packag- 
ing or repackaging of any visual or print medium depicting any prohibited sexual act or simula- 
tion of such an act if one or more of the participants in that act is a child under eighteen years of 
age; and 

E. "obscene" means any material, when the content if taken as a whole: 

(1) appeals to a prurient interest in sex, as Rano ttl ly by the ght se person applying 
contemporary community standards; 

(2) portrays a prohibited sexual act in a Bent offensive way; and 

(3) lacks serious literary, artistic, political or scientific value. 


History: Laws 1984, ch. 92, § 2; 1993, ch. 116, § 1; is on the genital or pubic area; (2) the setting is sexu- 


2001, ch. 2, § 1. ally suggestive; (3) the child is depicted in an unnatural 
The 2001 amendment, effective July 1, 2001, added pose, or in inappropriate attire, considering the child's 
Subsection E. age; (4) the child is fully or partially clothed; (5) the depic- 
The 1993 amendment, effective June 18, 1993, in tion suggests sexual coyness or a willingness to engage 
Subsection A(5), substituted "lewd and sexually explicit in sexual activity; and (6) the depiction is designed to 
exhibition with a focus on" for "lewd exhibition of"; in elicit a sexual response in the viewer. State v. Rendleman, 
Subsection B(1), substituted "computer diskette, video- 2008-NMCA-150, 134 N.M. 744, 82 P.3d 554, cert. denied, 
tape, videodisc or any computer or electronically gener- 2008-NMCERT-003, 135 N.M. 51, 84 P.8d 668, overruled 
ated imagery" for "videotape or videodisk"; in Subsection in part, State v. Myers, 2009-NMSC-016, 146 N.M. 128, 
B(2), substituted "computer diskette, videotape, videodisc 207 P.3d 1105; State v. Myers, 2011-NMSC-028, 150 N.M. 
or any computer generated or electronically generated im- 1, 256 P.3d 13. 
agery" for "videotape or videodisk"; and in Subsection D, "Sexually explicit exhibition". — A "lewd and sexu- 
deleted "for pecuniary profit" following "repackaging" and ally explicit exhibition" means a visible display or read- 
substituted "eighteen" for "sixteen". ily discernable depiction of a child engaged in sexually 
provocative conduct; thus, to qualify, a photograph must 
ANNOTATIONS be identifiable as hard-core child pornography, that is, 
it must display visible signs of sexual eroticism, rather 
Manufacture of prohibited images. — The copy- than merely depict a naked child. State v, Rendleman, 
ing of digital pornographic images to a portable stor- 2008-NMCA-150, 134 N.M. 744, 82 P.38d 554, cert. denied, 
age device creates a new digital copy of the prohibited 2003-NMCERT- 003, 135 N.M. 51, 84 P.3d 668, overruled 
image sufficient to constitute manufacturing. State v. in part, State v. Myers, 2009-NMSC-016, 146 N.M. 128, 
Smith, 2009-NMCA-028, 145 N.M. 757, 204 P.3d 1267, 207 P.8d 1105; State v. Myers, 2011-NMSC-028, 150 N.M. 
cert. quashed, 2009- NMCERT- 012, 147 N.M. 601, 227 1, 256 P.3d 13. 
P.3d 91. "Focus on the genitals or pubic area". — Focus can 
"Lewdness" - factors Sansbtetedts + Factors used to be determined by photographic elements, such as de- 
help determine whether a photograph involving a child sign, composition, lighting, positioning, attire, and set- 
is lewd include consideration of whether: (1) the focus ting; in some instances the question of whether a photo 
939 
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focuses on the genitals or pubic area is apparent on the 
face of the photo and therefore can be dealt with as an 
undisputed fact — the photo either focuses on the area 
or it does not. State v. Rendleman, 2003-NMCA-150, 134 
N.M. 744, 82 P.3d 554, cert. denied, 2003-NMCERT-003, 


135 N.M. 51, 84 P.3d 668, overruled in part, State v. My-' 


ers, 2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105; State v, 
Myers, 2011-NMSC-028, 150 N.M. 1, 256 P.3d 13. 

"For the purpose of sexual stimulation". — Under 
an objective standard, the central question is whether, 
based on the overall content of a photograph, a reasonable 
person could find the photograph was intended to elicit a 
sexual response; it is not a defendant's private reaction 
that transforms an innocent photo into a lewd exhibition, 
but rather the objectively ascertainable intended effect 
on the viewer. State v. Rendleman, 2003-NMCA-150, 134 
N.M. 744, 82 P.3d 554, cert. denied, 2003-NMCERT-003, 
135 N.M, 51, 84 P.3d 668. 

Under an objective intent analysis, child pornography 
is not created and the Sexual Exploitation of Children 


enjoyment from otherwise innocent’ photographs; rather, 
the focus is on the harm to the child. that flows from 
trespasses against the child's dignity when treated as a 
sexual object. State v. Rendleman, 2003-NMCA-150, 134 
N.M. 744, 82 P.3d 554, cert. denied, 2003-NMCERT-003, 
1385 N.M. 51, 84 P.8d 668, overruled in part, State v. My- 
ers, 2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105; State v, 
Myers, 2011-NMSC-028, 150 N.M. 1, 256 P.3d 13. 
"Patently offensive" - community tolerance stan- 
dard adopted. — Contemporary community standards 
should be judged by whether the average person or com- 


“munity would be tolerant of the materials in the posses- 


sion of another, even though most members of the commu- 
nity might themselves be offended; community tolerance 
thus. determines whether the material is patently of- 
fensive. State v. Rendleman, 20038-NMCA-150, 134 N.M. 
744, 82 P.3d 554, cert. denied, 2008-NMCERT-003, 135 
N.M. 51, 84 P8d 668, overruled in part, State v. Myers, 
2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105; State v. 
Myers, 2011-NMSC-028, 150 N.M. 1, 256 P.3d 13. 


Act is not violated simply because a person derives sexual 


30-6A-3. Sexual exploitation of children. 


A.. It is unlawful for a person to intentionally possess any obscene visual or print medium de- 
picting any prohibited sexual act or simulation of such an act if that person knows or has reason 
to know that the obscene medium depicts any prohibited sexual act or simulation of such act and 
if that person knows or has reason to know that one or more of the participants in that act is a 
child under eighteen years of age. A person who violates the provisions of this subsection is guilty 
of a fourth degree felony for sexual exploitation of children and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978. When a separate finding of fact-made by a court 
or jury shows beyond a reasonable doubt that a child depicted in the visual or print medium is a 
child under the age of thirteen, the basic sentence shall be increased by one year, and the sentence 
imposed by this subsection shall be the-first year served and shall not be suspended or deferred; 
provided that when the offender is a youthful offender, the sentence imposed by this subsection 
may be increased by one year. 

B. The provisions of Subsection A of this section shall not apply to a depiction possessed by a 
child under the age of eighteen in which the depicted child is between the ages of fourteen and 
eighteen and the depicted child knowingly and voluntarily consented to the possession, and: 

(1) the depicted child knowingly and voluntarily consented to the creation of the 
depiction; or 
(2) the depicted child knowingly and voluntarily produced the depiction without coercion. 

» This subsection shall not prohibit prosecution nor create an immunity from prosecution for the 
possession of depictions that are the result of coercion. 

C. It is unlawful for a person to intentionally distribute any obscene visual or print medium 
depicting any prohibited sexual act or simulation of such an act if that person knows or has reason 
to know that the obscene medium depicts any prohibited sexual act or simulation of such act and 
if that person knows or has reason to: know that one or more of the participants in that act is a 
child under-eighteen years of age.’‘A person who violates the provisions of this subsection is guilty 
of a third degree felony for sexual exploitation of children and shall be sentenced pursuant to the 
provisions of Section 31-18-15 NMSA 1978. 

D.» It is unlawful for a person to intentionally cause or permit a child under eighteen years of 
age to engage in any prohibited sexual act or simulation of such an act if that person knows, has 
reason to: know or intends that the act may be recorded in any obscene visual or print medium 
or performed publicly. A person who violates the provisions of this subsection is guilty of a third 
degree felony for sexual exploitation of children and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978 unless the child is under the age of thirteen, in which event the 
person is guilty of a second degree felony for sexual exploitation of children and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 
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EK. Itis unlawful for a person to intentionally manufacture any obscene visual or print medium 
depicting any prohibited sexual act or simulation of Such an act if one or more of the participants 
in that act is a child under eighteen years of age. A person who violates the provisions of this sub- 
section is guilty of a second degree felony for sexual exploitation of children and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 

F._ It is unlawful for a person to intentionally manufacture any obscene visual or print medium 
depicting any prohibited sexual act or simulation of such an act if that person knows or has reason 
to know that the obscene medium depicts a prohibited sexual act or simulation of such an act and 
if that person knows or has reason to know that a real child under eighteen years of age, whois not 
a participant, is depicted as a participant in that act. A person who violates the provisions of this 
subsection is guilty of a fourth degree felony. 

G. It is unlawful for a person to intentionally distribute any obscene visual or print medium 
depicting any prohibited sexual act or simulation of such an act if that person knows or has:‘reason 
to know that the obscene medium depicts a prohibited sexual act or simulation of such an act and 
if that person knows or has reason to know that a real child under eighteen years of age, who is not 
a participant, is depicted as a participant in that act. A person who eee the provisions of this 
subsection is guilty of a third degree felony. 

H. The penalties provided for in this section shall be in addition to those set out in Section 30- 
9-11;NMSA 1978: 


History: Laws 1984, ch. 92, § 3; 1989, ch. 170, § 1; C, which read: "It is unlawful for any person to intention- 
1993, ch. 116, § 2; 2001, ch, 2, § 2; 2007, ch. 144, § 1; 2016, ally cause or permit a child under sixteen years of age 
ch, 2, § 1. to engage in any prohibited sexual act or simulation of 

Cross references. — For the Sex Offender Registra- such an act if that person knows or intends that the act 
tion and Notification Act, see Chapter 29, Article 11A be recorded in any visual or print medium made for the 
NMSA 1978. purpose of sale or other pecuniary profit, Any person who 

The 2016 amendment, effective February 25, 2016, violates this subsection is guilty of a third degree felony, 
increased the penalties for sexual exploitation of children unless the child is under the age of thirteen, in which 
offenses.and exempted certain behavior from the offense event the person is guilty ofa second degree felony"; re- 
of possession of prohibited material where the person pos- designated former Subsection D as present Subsection C, 
sessing the material is a minor and the person depicted in while substituting "second" for "third" in the second sen- 
the material is a minor between the ages of fourteen and tence therein; and added present Subsection D, 
eighteen and consented to the, creation, production and ) 
possession of the material; in Subsection A, after, "fourth ANN 
degree felony", added the remainder of the subsection; mete 
added a new Subsection B and redesignated the. succeed- Vagueness. — This section is.not vague nor is the deci- 
ing subsections accordingly; in Subsection, C, after "third sion of Myers II, 2009-NMSG-016, 146 N.M. 128, 207 P.3d 
degree felony", added the remainder of the subsection; in 1105 an unforeseeable interpretation of the statute. State 
Subsection D, after "third degree felony", added "for sexual v, Myers, 2011-NMSC-028, 150 N.M..1, 256 P.3d 13, 
exploitation of children and shall be sentenced pursuant to Constitutional challenge to. sexual exploitation 
the provisions of Section 31-18-15 NMSA 1978", and after of children statute. — Where defendant was charged 

"second degree felony", added the remainder of the sub- with two counts of manufacturing child pornography and 
section; and in Subsection K, after,"second degree felony", one count of possession of child pornography, and where 
added the remainder of the. subsection, defendant claimed that, contrary to.constitutional guar- 

The 2007 amendment, effective July 1, 2007, added antees of equal protection and substantive due process, 
Subsections E and F and relettered former Subsection E © there is no.rational basis for punishing him with second- 
as Subsection G. . — degree manufacturing and fourth-degree possession for 

The 2001 amendment, effective July 1, 2001, added recording a sex act to which the minor participant legally 
Subsection A and renumbered the remaining subsections consented, defendant's constitutional challenge was de- 
accordingly; in Subsection B, deleted "or posess with in- nied because defendant failed to address how this section 
tent to distribute" following "intentionally distribute," and treated. differently groups that were similarly situated, 
inserted "obscene" preceding "medium depicts"; through- State v. Gwynne, 2018-NMCA-0383, cert. denied, 
out the section, inserted "obscene" preceding "visual or Elements of the crime of sexual exploitation of 
print medium"; and made stylistic changes. children by manufacture. — Although the plain lan- 

The 1998 amendment, effective June 18, 1993, in- guage of this section does not provide any scienter re- 
serted "that person knows or has reason to know that" in quirement for the crime of sexual exploitation of children 
the first sentence of Subsection A; and substituted "eigh- by manufacture, the crime of sexual exploitation of chil- 
teen" for "sixteen" in the first sentence of Subsections A, dren by manufacture, like the crimes of sexual exploita- 
B, and C. tion of children by possession and distribution, requires 

The 1989 amendment, effective June 16, 1989, in the state to prove scienter with respect to the content of 
Subsection A deleted "for pecuniary profit" following " pos- the manufactured visual or print medium. The state must 
sess with intent to distribute" in the first sentence, and prove the defendant intentionally manufactured a visual 
substituted "third" for "fourth" in the second sentence; or print medium, the medium depicts a prohibited sexual 
in Subsection B substituted "third" for "fourth" near the act or simulation of such an act, the defendant knew or 
beginning of the second sentence and "second" for "third" had reason to know that the medium depicts a prohibited 
near the end of that sentence; deleted former Subsection sexual act or simulation of such act, the defendant knew 
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or had reason to know that one or more of the participants 
in that act is a child under eighteen years of age, and the 
depictions are obscene. State v. Rael, 2021-NMCA-040, 
cert. granted. 

Insufficient’ evidence to support defendant's 
conviction for possessing, distributing, and manu- 
facturing sexual exploitation of children material. 
— Where defendant was convicted of one count of sexual 
exploitation of children by possession, one count of sexual 
exploitation of children by distribution, and three counts 
of sexual exploitation of children by manufacture, there 
was insufficient evidence to support defendant's convic- 
tions where the state failed to prove beyond a reasonable 
doubt that defendant knew or had reason to know that the 
videos supporting his convictions contained sexual exploi- 
tation of children material. State v, Rael, 2021-NMCA-040, 
cert. granted, 

Sufficient evidence of manufacturing and posses- 
sion of child pornography. — Where defendant was 
charged with two counts of manufacturing child pornog- 
raphy and one count of possession of child pornography, 
there was sufficient evidence to support defendant's con- 
victions for both manufacturing and possession of child 
pornography where the state presented evidence- that 
defendant video-recorded himself and a sixteen-year-old 
girl engaging in sexual intercourse on two separate occa- 
sions and evidence that law enforcement seized from de- 
fendant's home a collection of child pornography separate 
and distinct from the videos of defendant and the minor. 
State v. Gwynne, 2018-NMCA-033, cert. denied. 

Lewdness standard. — The state must apply both an 
objective standard for lewdness and a subjective standard 
for the statutory element of "for the purpose of sexual 
stimulation." No accused can be convicted under the Act 
merely for his own misguided subjective intent; the im- 
ages must first satisfy the objective criteria for lewdness. 
State v, Myers, 2011-NMSC-028, 150 N.M. 1, 256 P.3d 13. 

Retroactive application of interpretation. 
— The supreme court's opinion in State v. Myers, 
2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105 was not 
an unforeseeable judicial enlargement of the Sexual Ex- 
ploitation of Children Act such that defendant could not 
fairly have foreseen that defendant's conduct would be 
"lewd" within the meaning of the Act, the opinion applied 
retroactively to defendant's conduct, and the retroactive 
application of the opinion to defendant's conduct did not 
violate due process, State v. Myers, 2011-NMSC-028, 150 
N.M. 1, 256 P.3d 13, rev'g 2010-NMCA-007, 147 N.M. 574, 
226 P.3d 673. ' 

Retroactive application of statutory interpreta- 
tion. — Where, in 2004, defendant set up a video cam- 
era in a unisex bathroom adjacent to defendant's office 
for the purpose of recording females while they used the 
restroom; two of the females were minors at the time of 
recording; in 2004, the judicial interpretation of Subsec- 
tion D of Section 30-6A-3 NMSA 1978 required the state 
to prove that the photographs were hard-core child por- 
nography and applied an objective standard to determine 
whether defendant intended to manufacture the photo- 
graphs for purposes of sexual stimulation; and in 2007, 
the New Mexico supreme court changed the statutory 
interpretation to require the state to prove that the pho- 
tographs were child pornography, which the fact finder de- 
termines to be obscene, and applied a subjective standard 
to determine whether defendant manufactured the photo- 
graphs for purposes of sexual stimulation, Subsection D of 
Section 30-6A-3 NMSA 1978, as interpreted by the New 
Mexico supreme court, was unconstitutionally vague as 
applied to defendant's conduct, because the New Mexico 
supreme court's interpretation of the statute was unfore- 
seeable. State v, Myers, 2010-NMCA-007, 147 N.M. 574, 
226 P.3d 6738, cert. granted, 2010-NMCERT-001, rev'd, 
2011-NMSC-028, 150 N.M. 1, 256 P.3d 13. 
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Manufacture of prohibited images. — Where 
the defendant transferred pornographic images of chil- 
dren and infants from a computer to an external drive, 
the defendant manufactured the images. State v. Smith, 
2009-NMCA-028, 145 N.M. 757, 204 P.3d 1267, cert. 
quashed, 2009-NMCERT-012, 147 N.M. 600, 227 P.3d 90. 

Lewd photographs. — Where the defendant covertly 
videotaped minor female victims using the bathroom; 
the photographs depicted the victims unclothed from the 
waist down; the victim's pubic area was the focal point 
of the photographs; the victims appeared to be unaware 
that they were being photographed; and the photographs 
placed the viewer in the position of a voyeur, the photo- 
graphs were lewd because they had a voyeuristic and de- 
viant quality that rendered them sexual in nature. State 
v, Myers, 2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105, 
rev'g in part State v. Rendleman, 2003-NMCA-150, 134 


‘N.M., 744, 82 P.3d 554, 


Subjective standard adopted to determine intent. 
— The court rejected the objective standard, which views 
challenged material from the perspective of an ordinary 
reasonable person, and adopted the subjective standard, 
which examines the criminal defendant's actual intent in 
distributing, possessing, or manufacturing images, as the 
proper standard by which to assess whether challenged 
material is manufactured for the purpose of sexual stimu- 
lation, In determining the defendant's intent, the trier of 
fact is not limited to the photographs but, rather, is per- 
mitted to consider extrinsic evidence of the defendant's 
intent, such as the circumstances under which the pho- 
tographs were taken, the location where the photographs 
were found, and the presence or absence of other porno- 
graphic material. State v. Myers, 2009-NMSC-016, 146 
N.M. 128, 207 P.38d 1105, rev'g in part State v. Rendleman, 
2003-NMCA-150, 134 N.M. 744, 82 P.3d 554. 

Obscene photographs. — Where the defendant co- 

vertly videotaped minor female victims using the bath- 
room and the photographs depicted the victims unclothed 
from the waist down; the photographs of the victims de- 
picted a lewd and sexually explicit exhibition with a fo- 
cus on the pubic area of the victims for the defendant's 
own sexual gratification, the photographs were obscene 
because they constituted child pornography. State v. My- 
ers, 2009-NMSC-016, 146 N.M. 128, 207 P.3d 1105, rev'g 
in part State v. Rendleman, 2003-NMCA-150, 134 N.M. 
744, 82 P.3d 554. 
- Sufficient evidence of intentional possession of 
child pornography. — Where defendant was charged 
with sexual exploitation of children, and at trial admit- 
ted that he searched for and intentionally downloaded 
numerous videos from the internet which contained 
child pornography, that he viewed the child pornography 
for "research purposes", and that he deleted videos of 
child pornography by moving them to his recycle bin on 
his computer, and where child pornography videos were 
found in defendant's recycle bin, there was sufficient evi- 
dence to permit a reasonable jury to conclude beyond a 
reasonable doubt that defendant intentionally possessed 
child pornography. State v. Santos, 2017-NMCA-075, 
cert. denied. 

Sufficient evidence of possession of child por- 
nography. — Where the state presented evidence that 
there were more than nine hundred downloads of sus- 
pected child pornography in a year to the IP address 
used by defendant's computer, most of which were de- 
termined to be images of child pornography, and where 
one investigator used peer-to-peer software to retrieve 
five images of child pornography from the shared 
folder of a single computer at the same IP address, 
and where officers executing a search of defendant's 
home discovered an external hard drive for defendant's 
computer on which investigators were able to retrieve 
fifty-two images of child pornography that had been 
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deleted, a rational jury could reasonably infer that de- 
fendant had knowingly obtained, manipulated, stored, 
and shared the child pornography using his computer, 
and there was sufficient evidence for a rational jury to 
find beyond a reasonable doubt that defendant inten- 
tionally possessed child pornography. State v. Adamo, 
2018-NMCA-013, cert. denied. 

Mens rea for intentional distribution of child por- 
nography. — General criminal intent, purposely doing 
an act which the law declares to be a crime, is sufficient to 
convict for intentional distribution of child pornography. 
State v. Franco, 2019-NMCA-057, cert. denied. 

Mens rea for intentional possession of child por- 
nography and intentional manufacture of child 
pornography. — General criminal intent, purposely do- 
ing an act which the law declares to be a crime, is the 
mens rea for intentional possession of child pornography 
and intentional manufacture of child pornography. State v. 
Knight, 2019-NMCA-060, cert. denied. 

Substantial evidence supported defendant's con- 
victions for intentional distribution of child por- 
nography. — Where defendant was charged with eight 
counts of distribution of child pornography, and where, at 
trial, the state presented evidence that defendant down- 
loaded a peer-to-peer, file-sharing network and acknowl- 
edged he was familiar with file-sharing networks, that for 
over five years defendant used such networks to access 
child pornography, that defendant used a network that 
required sharing in order to continue accessing files, that 
defendant kept files containing child pornography in his 
shared folder which were accessible to others on the net- 
work, and that defendant admitted that he was sharing, 
but denied that he was distributing child pornography, 
there was sufficient evidence to prove beyond a reason- 
able doubt that defendant committed distribution of child 
pornography with the requisite intent: State v. Franco, 
2019-NMCA-057, cert. denied. 

Defendant's multiple convictions for distribution 
of child pornography violated double jeopardy. — 
Where defendant was convicted of eight counts of distri- 
bution of child pornography based on evidence that defen- 
dant downloaded a peer-to-peer, file-sharing network and 
acknowledged he was familiar with file-sharing networks, 
that for over five years'defendant used such networks to 
access child pornography, that defendant used a network 
that required sharing in order to continue accessing files, 
that defendant kept files containing child pornography in 
his shared folder, which were accessible to others on the 
network, defendant's multiple convictions for distribution 
of child pornography violated double jeopardy, because 
defendant's conduct in using the file-sharing network did 
not constitute separate acts of sufficient distinctness to 
warrant multiple units of prosecution for distribution of 
child pornography. State v. Franco, 2019-NMCA-057, cert. 
denied. 

Defendant's multiple convictions for intentional 
possession of child pornography violated double 
jeopardy. — Where defendant was convicted of four 
counts of possession of child pornography, defendant could 
only be convicted of one count of possession of child por- 
nography, because the unit of prosecution was ambiguous, 
State v. Knight, 2019-NMCA-060, cert. denied. 

Defendant's multiple convictions for manufac- 
ture of child pornography did not violate double 
jeopardy. — Where defendant was convicted of ten 
counts of manufacture of child pornography, and where 
evidence showed that law enforcement officers found 
a computer in defendant's bedroom that contained ten 
separate videos containing child pornography, that the 
videos were contained on five different pieces of media; 
three videos on one DVD, one video on a second DVD, two 
videos on a third DVD, one video on a fourth DVD, and 
three videos on an external hard drive, double jeopardy 
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did not require the counts to be merged, because each pho- 
tograph the defendant copied of the child victims was a 
distinct violation of the statute. The unit of prosecution 
for the charges at issue is each copy of an electronic video 
file, no matter whether each file is copied individually 
or whether multiple files are copied in a batch. State v. 
Knight, 2019-NMCA-060, cert. denied. 

Substantial evidence supported defendant's con- 
victions for intentional possession of child pornog- 
raphy. — Where defendant was convicted of four counts 
of possession of child pornography, and where, at trial, the 
state presented evidence that when defendant's home was 
searched, law enforcement officers found a computer in 
his bedroom that contained four specific videos contain- 
ing child pornography and that each of the file names 
identified contained the same child pornography search 
terms that defendant. admitted to being familiar with, 
there was sufficient evidence to prove beyond a reason- 
able doubt that defendant committed possession of child 
pornography with the requisite intent. State v. Knight, 
2019-NMCA-060, cert. denied, 

Substantial evidence supported defendant’s con- 
victions for intentional manufacture of child por- 
nography. — Where defendant. was convicted of ten 
counts of manufacture of child pornography, and where, 
at trial, the state presented evidence that when defen- 
dant’s home was searched, law enforcement officers found 
a computer in his bedroom that contained ten’ separate 
videos containing child pornography, that the videos were 
contained on five different pieces of media; three videos 
on one DVD, one video on a second DVD, two videos on 
a third DVD, one video on a fourth DVD, and three vid- 
eos on an external hard drive, and that each of the vid- 
eos identified contained the same child pornography 
search terms that defendant admitted to being familiar 
with, there was sufficient evidence to prove beyond a rea- 
sonable doubt that defendant committed manufacture 
of child pornography with the requisite intent. State v. 
Knight, 2019-NMCA-060, cert. denied. 

Jury instruction on possession of child pornogra- 
phy did not result in fundamental error. — In defen- 
dant's trial for possession of child pornography, where the 
jury was instructed that it had to find that defendant had 
any obscene visual medium in his possession, was given 
an instruction on "possession" that conformed with UJI 
14-130 NMRA, which requires the jury to find that defen- 
dant knew he had pornographic computer images, that 
he knew they were on his person or in his presence, and 
that he exercised ‘control over them, and where the jury 
was instructed that it was required to find that defendant 
acted intentionally and that a person acts intentionally 
when he purposely does an act which the law declares to 
be a crime, there was no fundamental error in the jury 
instructions because the instructions fairly and correctly 
stated the applicable law and would not cause jury con- 
fusion or misdirection. State v. Adamo, 2018-NMCA-018, 
cert. denied. 

Scienter requirement in jury instructions. — The 
scienter requirement in 30-6A-3(A) NMSA 1978, that a 
person "knows or has reason to know" that one or more 
of the participants depicted in the child pornography is 
under eighteen, is constitutionally sufficient, and there- 
fore fundamental error did not occur because there was 
no basis to conclude that the jury was misled or con- 
fused by the instructions they received. State v. Adamo, 
2018-NMCA-013, cert, denied. 

Failure to satisfy statutory elements. — Where the 
defendant hid a video camera in a women's bathroom; the 
state relied on photographs taken from the videotape as 
demonstrative of what was on the videotapes; and the 
photographs showed the victims' pubic hair, the victims 
pulling up or pulling down their underwear, but did not 
show any external female genitalia, the photographs were 
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not lewd, sexually explicit or inherently sexually sugges- 
tive and did not depict a prohibited sexual act and did not 
satisfy the statutory elements of the offense. State v. My- 
ers, 2008-NMCA-047, 148 N.M. 710, 181 P.3d 702, rev'd, 
2009-NMCA-016, 146 N.M. 128, 207 P.8d 1105. 

Unit of prosecution is not defined. — The plain 
meaning of the language of Section 30-6A-3(A) NMSA 
1978 as to the proper unit of prosecution is ambiguous 
and the history and purpose of the statute do not clar- 
ify the ambiguity. State v. Olsson, 2014-NMSC-012, rev'g 
2008-NMCA-009, 143 N.M. 351,176 P.38d 340 and State v. 
Ballard, 2012-NMCA-043, 276 P.3d 976. 

Herron factors are» not. applicable in posses- 
sion cases. — The factor analysis in Herron v. State, 
1991-NMSC-012, 111 N.M. 357, 805 P.2d 624; to determine 
whether offenses are distinct is specifically tailored to a case 
where a defendant has direct contact with a victim and is 
not applicable in possession cases. The indicia of distinctness 
factors do not determine the unit of prosecution in possession 
of child pornography cases. State v. Olsson, 2014-NMSC-012, 
rev'g 2008-NMCA-009, 143 N.M. 351,176 P.3d 340 and State 
v. Ballard, 2012-NMCA-043, 276 P.3d 976. 

Rule of lenity applied. — Where Olsson was charged 
with sixty counts of possession of child pornography based 
on photographs of minors found in three binders and three 
digital computer images; Ballard was charged with twenty- 
five counts of possession of child pornography based on 
twenty-five files that had been downloaded on five separate 
oceasions and that consisted of eight files of video clips and 
seventeen files of still images; the statutory language of Sec- 
tion 80-6A-3(A) NMSA 1978 is ambiguous as to the unit of 
prosecution; and the factor analysis established in Herron v. 
State, 1991-NMSC-012, 111 N.M..357, 805.P.2d 624, to de- 
termine whether offenses are distinct is not applicable in 
possession cases, the rule of lenity applied and Olsson and 
Ballard could each only be charged with one count of posses- 
sion of child pornography. State v. Olsson, 2014-NMSC-012, 
rev'g 2008-NMCA-009, 143.N.M. 351,176 P.3d 340 and State 
v. Ballard, 2012-NMCA-043, 276 P.3d 976. 

Unit of prosecution. — The unit of prosecution for Sub- 
section D of Section 30-6A-3 NMSA 1978 is the production 
or copying of a single image of child pornography. State v. 
Leeson, 2011-NMCA-068, 149 N.M. 823, 255 P.3d 401, cert, 
denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Where defendant's computer contained many porno- 
graphic images of children; the state charged defendant 
with twenty counts of sexual exploitation of children 
in violation of Subsection D of Section 30-6A-3 NMSA 
1978; and defendant moved to have the twenty counts 
merged into one count on the ground:that the multiple 
counts violated double jeopardy, each image of child por- 
nography was a separate offense and double jeopardy 
did not require the counts to be merged. State v. Leeson, 
2011-NMCA-068, 149 N.M. 823, 255 P.8d 401, cert. de- 
nied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Section 30-6A-3 NMSA 1978 does not clearly define the 
unit of prosecution for the sexual exploitation of children 
based on the possession of binders containing obscene 
photographs, State v, Olsson, 2008-NMCA-009, 143 N.M. 
351, 176 P.3d 340, rev'd, 2014-NMSC-012, 

Unit of prosecution for possession of computer child 
pornography. — The principal unit-of-prosecution focus in 
cases under Section 30-6A-3 NMSA 1978 is on the definition 
of "visual or print medium". Multiple images or victims de- 
picted in the possessed. medium cannot, under the definition 
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of "visual or print medium" in Section 30-6A-2 NMSA 1978, 
be identified as the principal or sole distinguishing or dis- 
tinctiveness factor in determining what constitutes "obscene 
visual or print medium" under Section 3-6A-3(A) NMSA 
1978, State v. Ballard, 2012-NMCA-043, 276 P.3d 976, rev'd, 
State v. Olsson, 2014-NMSC-012. 

Where defendant's computer contained PaveHitttyRe 
files, consisting of twenty-five separate images of ‘child 
pornography. that defendant had downloaded on five occa- 
sions, and defendant was convicted of twenty-five counts 
of sexual exploitation of children for possession of the il- 
licit images, defendant was erroneously charged with 
and convicted on twenty-five counts because defendant's 
chargeable unlawful possession under Section 30-6A-3(B) 
(2) NMSA 1978 consisted of five separate and distinct 
downloads. State v. Ballard, 2012-NMCA-0438, 276 P3d 
976, rev'd, State v, Olsson, 2014-NMSC-012. 

Unit of prosecution for distribution of computer 
child pornography. — Where defendant possessed 
child pornography images in a shared file: accessible on 
peer-to-peer software that third parties could download, 
defendant's: acts did not have sufficient distinctness 
to justify multiple punishments, and defendant could 
only be charged with one count of distribution of child 
pornography, because his act of creating one: distinct 
computer file containing multiple images. of:child por- 
nography were not shown to be distinct: with regard to 
any images placed in the shared file, no multiplicity of 
separate actions was alleged to have occurred, and no 
evidence was presented to establish that defendant per- 
sonally sent any image to a third party. State v, ein 
2016-NMCA-062, cert, granted. 

Corpus delicti of computer child iétntiernghe. 
— Where defendant's computer hard drive contained 
twenty-five files consisting of twenty-five separate images 
of child pornography; the hard drive was not introduced 
into evidence; a copy of the hard drive burned on DVD 
discs was introduced into evidence; the state's expert, who 
did not create the DVDs, identified defendant's computer 
and hard drive from photographs the expert took and tes- 
tified that the expert made a bit-for-bit copy of the hard 
drive, analyzed the copy and found child pornography on 
the hard drive; and the expert identified each file that 
was shown on the DVD and testified as to the name of 
the file when it was downloaded onto the hard drive, and 
that the images contained on the DVDs were the same im- 
ages that the expert saw on the bit-for-bit copy of the hard 
drive, the trial court.did not err in denying defendant's 
motion to dismiss for lack of corpus delicti, State v, Bal- 
lard, 2012-NMCA-048, 276 P.8d 976, rev'd, State v. Olsson, 
2014-NMSC-012. 

Am. Jur. 2d, AL. R. and C.J.S. refanenvedi — Valid- 
ity, construction, and application of statutes regulating 
sexual performance by child, 42 A.L.R.5th 291. 

Admissibility of expert testimony as to criminal 
defendant's. propensity «toward | sexual deviation, 42 
A.L.R.4th 987, 

Liability of church or religious society for sexual mis- 
conduct of clergy, 5 A.L.R.5th 530. 

Validity, construction, and application of state ath tite 
or ordinances regulating sexual periirmancs by child, 42 
A.L.R.5th 291. 

_ Construction and application of Uaitad States Sentenc- 
ing guideline § 2G2.1 et seq., pertaining to child Samm s 
phy, 145 A.L.R. Fed. 481, | « 


30-6A-4. Sexual exploitation of children by nuMetra 


A. Any person knowingly receiving any pecuniary profit as a result of a child under tive age of 
sixteen engaging in a prohibited sexual act with another is guilty of a second degree felony, unless 
the child is under the age of thirteen, in which event the, person is guilty of a first degree felony, 
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B. Any person knowingly hiring or offering to hire a child under the age of sixteen to engage in 
any prohibited sexual act is guilty of a second degree felony. 

C. Any parent, legal guardian or person having custody or control of a child under sixteen 
years of age who knowingly permits that child to engage in or to assist any other person to engage 
in any prohibited sexual act or simulation of such an act for the purpose of Perey any visual or 
print medium depicting such an act is guilty of a third degree felony. 


History: Laws 1984, ch. 92, § 4; 1989, ch. 170, § 2; a child under the age of sixteen to engage in any prohib- 
2015, ch. 18, § 2. ited sexual act is a second degree felony; deleted former 
Cross references, — For the Sex Offender Registra- Subsection B, which made it a second degree felony to hire 
tion and Notification Act, see Chapter 29, Article 11A or offer to hire a child over the age of thirteen and under 
NMSA 1978. the age of sixteen to engage in any prohibited sexual act; 
For abandonment or abuse of child, see 30-6-1 NMSA and added new Subsection B making it a second degree 
1978. felony to knowingly hire or offer to hire a child under the 
For enticement of child, see 30-9-1 NMSA 1978. age of sixteen to engage in any prohibited sexual act. 
For criminal sexual contact of a minor, see 30-9-13 The 1989 amendment, effective June 16, 1989, in 
NMSA 1978. Subsection A inserted "knowingly" near the beginning of 
For sentencing for noncapital felonies, see 31-18-15 the subsection, and substituted "second" for "third" near 
NMSA 1978, the middle of the subsection and "first" for "second" near 
The 2015 amendment, effective July 1, 2015, amended the end of the subsection; substituted "second" for "third" 
the Sexual Exploitation of Children Act by revising the near the end of Subsection B; and substituted "third" for 
age limitation so that knowingly hiring or offering to hire "fourth" near the end of Subsection C. 


ARTICLE 7 


Weapons and Explosives 


Sec. Sec. 
30-7-1. "Carrying a deadly weapon". 30-7-8. Unlawful possession of switchblades. 
30-7-2. Unlawful carrying of a deadly weapon. 30-7-9. Repealed. 
30-7-2.1. Unlawful carrying of a deadly weapon on school 30-7-10. Short title. 
premises, 30-7-11. Definitions. 
30-7-2.2. Unlawful possession of a handgun by a person; 30-7-12. Prohibitions; penalties. 
exceptions; penalty. 80-7-18. Carrying weapons prohibited. 
30-7-2.3. Seizure and forfeiture of a handgun possessed or 30-7-14. Weapon detection, 
transported by a person in violation of un- 30-7-15. Weapons; transporting. 
lawful possession of a handgun by a person. 30-7-16. Firearms or destructive devices; receipt, trans- 
30-7-2.4. Unlawful carrying of a firearm on university portation or possession by certain persons; 
premises; notice; penalty. penalty. 
30-7-3. Unlawful carrying of a firearm in ficensed liquor 30-7-17. Short title. 
establishments. 30-7-18. Definitions. 
30-7-4. Negligent use of adeadly weapon. | 30-7-19. Possession of explosives, 
80-7-5. Dangerous use of explosives. 30-7-19.1. Possession of explosive device or incendiary 
30-7-6. Negligent use of explosives. device. 
30-7-7.. Unlawful sale, possession or transportation of ex- 30-7-20. Facsimile or hoax bomb or explosive. 
plosives. 30-7-21, False report. 
80-7-7.1. Unlawful sale of a firearm without a back- 30-7-22. Interference with bomb or fire control. 
ground check. 


30-7-1. "Carrying a deadly weapon". 


"Carrying a deadly weapon" means being armed with a deadly weapon by having it on the per- 
son, or in close proximity thereto, so that the weapon is readily accessible for use. 


History: 1953 Comp., § 40A-7-1, enacted by Laws grounds than the general definition set forth in this sec- 
1963, ch, 303, § 7-1. tion, and whether the defendant was carrying a weapon 
Cross references. — For definition of deadly weapon, was a factual matter to be determined by the jury. State 
see 80-1-12 NMSA 1978. v. Salazar, 1997-NMCA-043, 123 N.M. 347, 940 P.2d 195, 
For possession of deadly weapon or explosive by pris- Loaded revolver was a deadly weapon. Territory v. 
oner, see 30-22-16 NMSA 1978. Watson, 1904-NMSC-030, 12 N.M. oh ot 504, 
Deadliness a jury question. — ere instrument 
ANNOTATIONS used in assault was not per se a deadly weapon under 


Laws 1887, ch. 80, whether it was so was ordinarily a 
question for jury to determine, considering its character 
and manner of use. State v. Conwell, 19832-NMSC-042, 36 
N.M, 258, 18 P.2d 554. 


Scope and factual determinations to be made by 
jury. — "Carrying" does not a have a broader meaning in 
connection with the crime of carrying a weapon on school 
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Readily accessible. — Evidence that a loaded gun Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 

was located in the trunk of the defendant's car where he Jur. 2d Weapons and Firearms §§7to19. 

could easily get at it was sufficient to show that it was Firearm used as a bludgeon as a deadly weapon, 8 

readily accessiblej and the evidence was thus sufficient to A.L.R. 1819.) 

establish that the weapon was carried onto school prem- Gun. control laws, validity and construction of, 28 

ises in violation of 30-7-2.1 NMSA 1978. State v. Salazar, A,L.R.3d 845. : 

1997-NMCA-043, 123 N.M. 347, 940 P.2d 195. ' What constitutes "dangerous weapon" under statutes 
Character of weapon used went only to aggrava- prohibiting the carrying of dangerous weapons in motor 

tion of offense. Territory v. Armijo, 1894-NMSC-011, 7 vehicle, 2 A.L.R.4th 1342. 

N.M, 571, 37 P. 1117; Chacon v, Territory, 1893-NMSC-024, Fact that gun was unloaded as affecting criminal re- 

7 N.M. 241, 34 P. 448 ( decided under prior law), sponsibility, 68 A.L.R.4th 507. ) 
Omission in indictment to describe kind of knife Fact that gun was broken, dismantled, or inoperable as 

was fatal, as it was necessary to charge that the knife affecting criminal responsibility under weapons statute, 

was one "with which dangerous cuts could be given, or 81 A.L.R.4th 745. 

with which dangerous thrusts can be inflicted." Territory Validity of state gun control legislation under state con- 

v, Armijo, 1894-NMSC-011, 7 N.M, 571, 37 P. 1117 ( de- stitutional provisions securing the right to bear arms, 86 

cided under prior law). A.L.R.4th 931. * 
Instructions, — It is not error for the court in instructing 94 C.J.S. Weapons 8§ 3 to 23. 


the jury to define a deadly weapon in the terms of the statute. 
State v. Dickens, 1917-NMSC-041, 23 N.M, 26, 165 P. 850. 


30-7-2. Unlawful carrying of a deadly weapon. 


A. Unlawful carrying of a deadly weapon consists of carrying a concealed loaded firearm or any 
other type of deadly weapon anywhere, except in the following cases: 

(1) in the person's residence or on real property cha to him as owner, lessee, tenant 
or licensee; 

(2) ina private automobile or other private means of conveyance, for lawful protection of 
the person's or another's person or property; My 

(8) by a peace officer in accordance with the policies of his law enforcement agency who is 
certified pursuant to the Law Enforcement Training Act [Chapter 29, Article 7 NMSA 1978]; 

(4) by a peace officer in accordance with the policies of his law enforcement agency who 
is employed on a temporary basis by that agency and who has successfully completed a course 
of firearms instruction prescribed by the New Mexico law enforcement academy or provided 
by a certified firearms instructor who is employed on a permanent basis by a law enforcement 
agency; or 

(5) by a person in possession of a valid concealed handgun license coher to ‘hint by the de- 
partment of public safety pursuant to the provisions of the Concealed Handgun Carry Act [Chap- 
ter 29, Article 19 NMSA 1978]. 

B. Nothing in this section shall be construed to prevent the carrying’ of any mnisiaded fire- 
arm. 
C. Whoever commits unlawful carrying of a deadly weapon is guilty of a petty misdemeanor, ; 


History: 1953 Comp., § 40A-7-2, enacted by Laws use. State v. Nick R., 2009-NMSC-050, 147 N.M. 182, 218 


2001, ch. 219, § 13. Intended use of weapon. — Where the child worked 

Cross references. — For right of people to bear non- in the child's father's furniture store; the father supplied all 
concealed arms, see N.M. Const., art. II, § 6. employees with pocketknives for opening boxes at work; one 

For the department of public safety, see 9-19-4 NMSA day at school, the child felt something in the child's pocket 
1978. and pulled it out to look at it; and the object was a pocket- 

For right of sheriffs to carry concealed arms, see 4-41-10, knife the child had been using at work the day before when 
4-41-10.1 NMSA 1978. the child had been wearing the same pair of pants, the child 

For sentencing for misdemeanors, see 31-19-1 NMSA 1978. was entitled to a jury determination of whether the child in- 

The 2001 amendment, effective July 1, 2001, inserted tended to carry the pocketknife as a deadly weapon. State v. 
Paragraph A(5). Nick R., 2009-NMSC-050, 147 N.M. 182, 218 P.3d 868. 

The 1985 amendment substituted "in accordance with Constitutionality. — This ‘section does not violate 
the policies of his law enforcement agency who is certified equal protection on the basis that it impermissibly distin- 
pursuant to the Law Enforcement Training Act; or" for"in guishes between rich and poor, in that homeowners and 
the lawful discharge of his duties" in Subsection A(8) and vehicle owners may properly conceal weapons whereas: 
added Subsection A(4). poor people do not own a residence or vehicle in which to 

conceal a weapon. State v, McDuffie, 1987-NMCA-077, 106 
ANNOTATIONS N.M. 120,739 P.2d.989. 

Pocketknife. — An ordinary pocketknife is not a per Legislative intent of Subsection A(2) — The legisla- 

se deadly weapon, without regard to its actual or intended ture, in enacting Subsection A(2) of this section, was aware 
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of the inherent characteristics of firearms, but nevertheless 
concluded that lawfully carried firearms do not present an 
unreasonable risk of harm to persons in the vicinity of the 
firearm. State v. Garcia, 2004-NMCA-066, 135 N.M. 595, 92 
P.3d 41, cert. granted, 135 N.M. 566, 92 P.3d 12, rev'd on 
other grounds, 2005-NMSC-017, 138 N.M. 1, 116 P.3d 72. 

When object "deadly weapon". — Under this section, 
any object, even if manufactured for an innocent, nonviolent 
purpose, may be a deadly weapon, if it/has a potential violent 
use and if, under the surrounding circumstances, the purpose 
of carrying the object was for use as.a weapon. State v, Blea, 
1983-NMCA-089, 100 N.M. 237, 668 P.2d 1114. 

Peace officers. — None of the officers named in Laws 
1891, ch. 63, § 3 (former 40-17-9, 1953 Comp.), providing 
when peace officers might carry weapons, had any more 
right to carry weapons than a private citizen, except when 
the same was done in the proper and necessary discharge 
of official duties. Guyse v. Territory, 1893-NMSC-022, 7 
N.M, 228, 34 P. 295 (decided under prior law), 

Carrying arms while traveling. — The word "travel- 
ers" in Laws 1887, ch. 30, § 9 (former 40-17-8, 1953 Comp.), 
providing that arms might be carried while traveling, did 
not include a ranch owner who made daily trips of less 
than ten miles to his ranch; nor could it have included one 
who had reached his objective before the homicide, State v. 
Sedillo, 1918-NMSC-105, 24 N.M. 549, 174 P. 985 (decided 
under prior law). 

Fugitive from justice was not a "person traveling" under 
Laws 1887, ch. 30, § 9 (former 40-17-8, 1953 Comp.), and 
was therefore not permitted to carry arms, State v. Starr, 


1917-NMSC-092, 24 N.M. 180, 173 P.-674, writ of error, 


dismissed, 254 US, 611,418. Ct. 61, 65 L. Ed. 487 (1920) 
(decided under prior law). 

Statute inapplicable to murder case. — Statute per- 
taining to carrying weapon upon one's "landed estate" had 
no bearing in a murder case where accused pleaded self- 
defense, and testimony thereunder was properly excluded. 
State v. Martinez, 1929-NMSC-040, 34 N.M, 112, 278 P. 210, 

Exception added by Concealed Handgun Act. — 
Under this section, the Concealed Handgun Carry Act 
does no more than add another exception to the general 
prohibition against carrying concealed weapons: carry- 
ing with a concealed handgun license, State ex rel. New 
Mexico Voices for Children, Inc. v, Denko, 2004-NMSC-011, 
135 N.M. 489, 90 P.3d 458. 

Instruction properly refused in burglary case. 
— Offense of unlawfully carrying a deadly weapon is nei- 
ther a degree of burglary, nor the higher degree of aggra- 
vated burglary, and the trial court did not err in refusing 
to submit to the jury the offense of unlawfully carrying a 
deadly weapon as a lesser included offense: State v. An- 
drada, 1971-NMCA-033, 82 N.M. 543, 484 P.2d 763, cert. 
denied, 82 N.M. 534, 484 P.2d 754, and denial of post- 
conviction relief affirmed, 1971-NMCA-184, 83 N.M:; 393, 
492 P.2d 1010. 

Evidence of crime. — Evidence tending to establish 
that defendant was armed. with a loaded .38 caliber pistol 
concealed on his person was evidence tending to establish 
crime hereunder. State v. Andrada, 1971-NMCA-033, 82 
N.M. 548, 484 P.2d 768, cert. denied, 82 N.M. 534, 484 
P.2d 754, and denial of post-conviction relief affirmed, 
1971-NMCA-184, 83 N.M. 393, 492 P.2d 1010, 

Probable cause to arrest. — Sight of pistol in de- 
fendant's pocket gave arresting officer all the probable 
cause needed to make an arrest, regardless of whether the 
weapon later was found to be unloaded. Ramirez v. Rodri- 
guez, 467 F.2d 822 (10th Cir. 1972), cert. denied, 410 U.S. 
987, 93 S. Ct. 1518, 36 L. Ed. 2d 185 (1973), 

There was probable cause to arrest the defendant for 
carrying a concealed weapon, where his belligerent be- 
havior had led to a police officer's request to step out 
of his car and the officer was justified in performing a 
patdown search after seeing another weapon fall out 
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of the vehicle when defendant opened the door. United 
States v. Henning, 906 F.2d 1392 (10th Cir. 1990), cert. 
denied, 498 U.S. 1069, 111 S. Ct. 789, 112 L. Ed. 2d 852 
(1991). 

Reasonable grounds of belief. — Where officer was 
told that man who assaulted deceased had gone into 
building where he subsequently found: defendant wear- 
ing a coat which appeared to have bloodstains on the 
right sleeve, and he saw butt of a pistol protruding from 
defendant's pants pocket which had been concealed until 
the coat was opened, under the circumstances the officer 
had reasonable grounds to believe that defendant was 
unlawfully carrying a deadly weapon. State v. Ramirez, 
1968-NMSC-148, 79 N.M. 475, 444 P.2d 986. 

Tort liability of parents. — Absent knowledge on 
part of parent that child of 13 years was indiscreet 
or reckless in handling of firearms, mere keeping of a 
loaded gun on premises, and leaving the child there 
alone, did not make the parent liable for torts commit- 
ted by the minor, Lopez v. Chewiwie, 1947-NMSC-061, 
51N.M. 421, 186 P.2d 512. 

No duty on "Saturday night special" manufactur- 
ers not to sell. — Inthe area of firearm manufacture and 
sale, the New Mexico legislature, while imposing certain 
restrictions, has not seen fit to make such distribution per 
se unlawful and in the absence of any legislative action, or 
specific guidance from the New Mexico courts, the court 
held, in a case involving a "Saturday night special" used to 
kill plaintiffs husband, that it would not impose a "duty" 
upon manufacturers of firearms not to sell their prod- 
ucts, merely because such products have the potential to 
be misused for purposes of criminal activity. Armijo v. Ex 
Cam, Inc., 656 F. Supp. 771 (D.N.M. 1987), aff'd, 843 F.2d 
406 (10th Cir, 1988). 

Demonstration of switchblade to jury held 
proper. — Where a defendant was charged with unlawful 
possession of a switchblade, the trial court did not err in 
permitting a demonstration of how the knife worked. The 
issue for the jury in this case was how the knife could be 
opened. Therefore, the officer's demonstration was prop- 


erly allowed over the objection made at trial. State v. Rid- 


dall, 1991-NMCA-033, 112 N.M. 78, 811 P.2d 576; cert. 
denied, 112 N.M. 21, 810 P.2d 1241. 

Sufficiency of evidence. — Where a defendant was 
charged with carrying a concealed deadly weapon, the prose- 
cution was not required to prove that the knife could actually 
be used to inflict great bodily harm; the prosecution needed 
to prove only that.a butterfly knife was a switchblade. There 
was sufficient evidence that the knife carried by defendant 
was a switchblade as defined in 30-7-8 NMSA 1978. State v. 
Riddall, 1991-NMCA-033, 112 N.M. 78, 811 P.2d 576, cert, 
denied, 112 N.M. 21, 810 P.2d 1241. 

Applicability to school security force. —Members 
of a security and patrol force composed of regular full- 
time employees of the Albuquerque public school system 
to guard school buildings and property could not be prop- 
erly described as peace officers and must operate in com- 
pliance with the state statutes restricting possession and 
use of deadly weapons. 1969-70 Op, Att'y Gen. No. 70-87 
(unofficial opinion issued to superintendent of Albuquer- 
que public schools). 

Law reviews. — For article, "The Right (?) to Keep and 
Bear Arms," see 27 N.M.L, Rev. 491 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Weapons and Firearms §§ 8 to 20. 

Firearm used as bludgeon as a deadly weapon, 8 A.L.R. 
1319. 

Offense of carrying weapon on person as affected by 
place where defendant was at the time, 73 A.L.R. 839. 

Forfeiture of property for unlawful use before trial of 
individual offender, 3 A.L.R.2d 738. 

Offense of carrying concealed weapons as affected by man- 
ner of carrying or place of concealment, 43 A.L.R.2d 492. 
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Scope and effect of exception in statute forbidding car- 
rying of weapons, as to person on his own premises, 57 
A.L.R.3d.938. 

What constitutes "dangerous weapon" under statutes 
prohibiting the carrying of dangerous weapons in motor 
vehicle, 2 A.L.R.4th 1342, 

Walking cane as deadly or dangerous weapon for pur- 
poses of statutes aggravating offenses such as assault and 
robbery, 8 A.L.R.4th 842. 

Parts of the human body, other than feet, as deadly or 
dangerous weapons for purposes of statutes aggravating 
offenses such as assault and robbery, 8 A.L.R.4th 1268. 

What constitutes a "bludgeon," "blackjack" or "billy" within 
meaning of criminal possession statute, 11 A.L.R.4th 1272. 


CRIMINAL OFFENSES 


30-7-2.2 ~ 


Validity of state statute proscribing possession or carry- 
ing of knife, 47 A.L.R.4th 651. 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

Propriety of imposing consecutive sentences upon con- 
victions, under federal statutes, of unlawful receipt, trans- 
portation, or making and possession of same firearm, 55 
A.L.R. Fed. 633. 

What constitutes actual or constructive possession of 
unregistered or otherwise prohibited firearm in violation 
of 26 USCS § 5861, 133 A.L.R. Fed. 347. 

94 C.J.S. Weapons §§ 3 to 23. 


30-7-2.1. Unlawful carrying of a deadly weapon on school premises. 


A. Unlawful carrying of a deadly weapon on school premises consists of carrying a deadly 


weapon on school premises except by: 
(1) a peace officer; 
(2) school security personnel; 


(3) a student, instructor or other school-authorized personnel engaged in army, navy, ma- 
rine corps or air force reserve officer training corps programs or state-authorized hunter safety 


training instruction; 


(4) aperson conducting or participating in a school-approved program, class or other activ- 


ity involving the carrying of a deadly weapon; or 


(5) a person older than nineteen years of age on school premises in a private automobile or 

other private means of conveyance, for lawful protection of the person's or another's person or property. 
B. As used in this section, "school premises" means: 

(1). the buildings and grounds, including playgrounds, playing fields and parking areas 

and any school bus of any public elementary, secondary, junior high or high school in or on which 

school or school-related activities are being operated under the supervision of a local school 


board; or 


(2) any other public buildings or grounds, including playing fields and parking areas that 
are not public school property, in or on which public school-related and sanctioned activities are 


being performed. 


C. Whoever commits unlawful carrying of a deadly weapon on school premises is guilty of a 


four degree felony. 


ai eae Laws 1987, ch. 232, § 1; 1989, ch. 285, § 1; 
1994, ch. 17, § 1. 

Cross references. — For provision mandating adop- 
tion of student discipline policies pertaining to weapons in 
school, see 22-5-4.7 NMSA 1978. 

The 1994 amendment, effective July 1, 1994, inserted 
"older than nineteen years of age" in Paragraph A(5); and, 
in Subsection B, divided the formerly undivided language 
into an introductory paragraph and Paragraph (1), added 
Paragraph (2) and, in Paragraph (1), deleted "on school 
grounds" following "bus" and added "or" at the end. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "fourth degree felony" for "misdemeanor" at the end 
of Subsection C. 


ANNOTATIONS 
Scope and factual determinations to be made by 
jury. — "Carrying" does not a have a broader meaning 


for purposes of this section than the general definition set 
forth in 30-7-1 NMSA 1978, and whether the defendant 
was carrying a weapon was a factual matter to be deter- 
mined by the jury. State v. Salazar, 1997-NMCA-043, 123 
N.M. 347, 940 P.2d 195: 

Readily accessible. — Evidence that a loaded gun was 
located in the trunk of the defendant's car where he could 
easily get at it was sufficient to show that it was readily 
accessible, and the evidence was thus sufficient to estab- 
lish that the weapon was carried onto school premises in 
violation of this section. State v. Salazar, 1997-NMCA-048, 
123 N.M. 347, 940 P.2d 195. 


30-7-2.2. Unlawful possession of a handgun by a person; exceptions; 


penalty. 


A. Unlawful possession of a handgun by a person consists of a person knowingly having a 
handgun in the person's possession or knowingly transporting a handgun, except when the person 


is: 
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(1) in attendance at a hunter's safety course or handgun safety course or participating in 
a lawful shooting activity; 

(2) engaging in the use of a handgun for target shooting at an established range autho- 
rized by the governing body of the jurisdiction in which the range is located or in an area where 
the discharge of a handgun without legal justification is not prohibited by law; 

(3) engaging in an organized competition involving the use of a handgun; 

(4) participating in or practicing for a performance by an organization that has been 
granted exemption from federal income tax by the United States commissioner of internal revenue 
as an organization described in Section 501(c)(3) of the United States Internal Revenue Code of 
1986, as amended or renumbered; 

(5) engaging in legal hunting or trapping activities; 

(6) traveling, with an unloaded handgun in the person's possession, to or from an activity 
described in Paragraph (1), (2), (3), (4) or (5) of this subsection; or 

(7) on real property under the control of the person's parent, grandparent or legal guard- 
ian and the person is being supervised by a parent, grandparent or legal guardian. 

B. A person who commits unlawful possession of a handgun by a person is guilty of a misde- 
meanor. 
C. As used in this section: 

(1) "person" means an individual who is less than nineteen years old; and 

(2) “handgun” means a loaded or unloaded pistol, revolver or firearm that will or is de- 
signed to or may readily be converted to expel a projectile by the action of an explosion and the 
barrel length of which, not including a revolving, detachable or magazine breech, does not exceed 
twelve inches. 


History: Laws 1994, ch. 22, § 2; 2022, ch. 56, § 25. 

Cross references. — For Section 501 of the federal In- 
ternal Revenue Code, see 26 U.S.C. § 501. 

The 2022 amendment, effective May 18, 2022, clari- 
fied exceptions for unlawful possession of a handgun by a 
person; and in Subsection A, Paragraph A(1), after “hand- 
gun safety course”, added “or participating in a lawful 
shooting activity", and in Paragraph A(5), added “engag- 
ing in”. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — What 
constitutes “constructive possession” of unregistered 
or otherwise prohibited weapon under state law, 88 
A.L.R.5th 121. 

What constitutes actual or constructive possession of 
unregistered or otherwise prohibited firearm in violation 
of 26 USCS § 5861, 133 A.L.R. Fed. 347. 


30-7-2.3. Seizure and forfeiture of a handgun possessed or transported 
| by a person in violation of unlawful possession of a 


handgun by a person. 


A. A handgun is subject to seizure and forfeiture by a law enforcement agency when the hand- 
gun is possessed or transported by a person in violation of the offense of unlawful possession of a 


handgun by a person. 


B. The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the sei- 
zure, forfeiture and disposal of a handgun subject to forfeiture pursuant to Subsection A of this 


section. 


History: Laws 1994, ch. 22, § 3; 2002, ch. 4, § 12. 


The 2002 amendment, effective July 1, 2002, de- 
leted former Subsections B through D, which contained 
standards and procedures for the forfeiture of handguns 


possessed or transported by persons in violation of the of- 
fense of unlawful possession of a handgun by a person; 
and added present Subsection B. 


30-7-2.4. Unlawful carrying of a firearm on university premises; notice; 


penalty. 


A. Unlawful carrying of a firearm on university premises consists of carrying a firearm on uni- 


versity premises except by: 
(1) a peace officer; 
(2) university security personnel; 
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(3) a student, instructor or other university-authorized personnel who are engaged in 
army, navy, marine corps or air force reserve officer training corps Progyatne or a'state-authorized 
hunter safety training program; 

(4) a person conducting or participating in a dniiveveli:peliierabed program, ehahis or whe 
activity involving the carrying of a firearm; or . . 

(5) a person older than nineteen years of age on university premises ina private automo- 
bile or other private means of conveyance, for lawful SAE Cea of the person's or another’ 8 ok 
or property. 

B. A university shall conspicuously post notices on warivepatee premises that hte that it is 
unlawful to carry a firearm on university premises. NOI 
C. As used in this section: 

(1) "university" means a baccalaureate degree- eh a post-secondary aduceticnal insti- 
tution, a community college, a branch community college, a technical-vocational institute and an 
area vocational school; and . . 

(2) "university premises" means: 

(a) the buildings and grounds of! a university, grsvtidireg playing fields and parking 
areas of a university, in or on which university or university-related activities are conducted; or 
(b) any other public buildings or grounds, including playing fields and parking areas 
that are not university property, in or on which university-related:and sanctioned activities are 
performed. 
D. Whoawn commits unlawful carrying of a firearm on nance premises is guilty of a petty 
misdemeanor. 8 i loriad 


History: Laws 2008, ch. 253, § 1. Effective dates. — Laws 20038, ch. 253, § 2 made he 
) act effective on July 1, 2003. 


30-7-3. Unlawful carrying of a firearm in licensed liquor 
establishments. — 


A. Unlawful carrying of a firearm in an establishment licensed to dispense alcoholic beverages 
consists of carrying a loaded or unloaded firearm on any premises licensed by the regulation and 
licensing department for the dispensing of alcoholic beverages except: 

(1) by a law enforcement officer in the lawful discharge of the officer's duties; 

(2) by a law enforcement officer who is certified pursuant to the Law Enforcement Prat 
ing Act [Chapter 29, Article 7 NMSA 1978] acting in accordance with the' policies of the officer's 
law enforcement agency; 

(8) by the owner, lessee, tenant or operator of the licensed premises or the owner's, lessee's, 
tenant's or operator's agents, including privately employed security personnel during the perfor- 
mance of their duties; 

(4) by a person carrying a concealed handgun who is in possession of a valid concealed 
handgun license for that gun pursuant to the Concealed Handgun Carry Act [Chapter 29, Article 
19 NMSA 1978] on the premises of: 

(a) alicensed establishment that does not sell alcoholic beverages for consumption on 
the premises; or | 

(b) a restaurant licensed to sell only beer and wine that derives no less than sixty 
percent of its annual gross receipts from the sale of food for consumption on the premises, unless 
the restaurant has a sign posted, in a conspicuous location at each public entrance; prohibiting the 
carrying of firearms, or the person is verbally instructed by the owner or manager that the carry- 
ing of a firearm is not permitted i in the restaurant; 

(5) by a person in that area of the licensed premises usually and primey uted ona 
daily or short-term basis for sleeping or residential occupancy, including hotel or motel rooms; 

(6). by a person on that area of a licensed premises primarily used for vehicular watt or 
parking; or 

(7). for the purpose of temporary display, provided that the fhoarat is: 
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(a) made completely inoperative before it is carried onto the licensed premises and 
remains inoperative while it is on the licensed premises; and 
_(b) under the control of the licensee or an agent of the licensee while the firearm is on 


the licensed premises. 


B. Whoever commits unlawful carrying of a firearm in an establishment licensed to dispense 
alcoholic beverages is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-7-2.1, enacted by Laws 
1975, ch. 149, § 1; 1977, ch. 160, § 1; 1999, ch. 156, § 1; 
2007, ch. 158, § 1; 2010, ch, 106, § 1. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A(4), after "Concealed Handgun Carry Act", de- 
leted "provided that the" and added "on the premises of;"; 
and added Subparagraph (b) of Paragraph (4) of Subsec- 
tion A. 

The 2007 amendment, effective July 1, 2007, added 
Paragraphs (2) and (4) of Subsection A. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "regulation and licensing department" for "depart- 
ment of alcoholic beverage control" in the introductory 
paragraph of Subsection A and added Subsection A(5). 


ANNOTATIONS 


Purpose of statute is to protect innocent patrons 
of businesses held out to the public as licensed liquor es- 
tablishments. State v. Soto, 1980-NMSC-114, 95 N.M. 81, 
619 P.2d 185. 

Purpose of statute. — The purpose of the section is to 
protect innocent patrons of businesses which are licensed 
liquor establishments, and application during periods 
when liquor sales are prohibited by statute still serves 
the purpose of preventing or warding off the potential for 
harm from the mixture of alcohol and firearms. State v. 
Lake, 1996-NMCA-055, 121 N.M. 794, 918 P.2d 380, cert. 
denied, 121 N.M. 676, 916 P.2d 1343. 

State's prima facie case requires proof of li- 
censing, and is satisfied by the testimony of the owner 
of the bar and by a copy of the license. State v. Soto, 
1980-NMSC-114, 95 N.M. 81, 619 P.2d 185. 

This section is constitutional, as being within the 
police powers of the legislature, and is a valid regulation of 
a constitutional privilege. State v. Dees, 1983-NMCA-105, 
100 N.M. 252, 669 P.2d 261. 

Constitutionality. — This section is not overbroad or 
vague; it does not require proof that the defendant knew his 
act to be unlawful. Further the definition of licensed prem- 
ises includes areas of the licensed premises besides those 
where the alcoholic beverages are displayed, and in the case 
at bar, the defendant knew his conduct violated the statute 
since the defendant had been repeatedly warned by store 
employees that bringing a firearm into the store was illegal. 
State v. Lake, 1996-NMCA-055, 121 N.M. 794, 918 P.2d 380, 
cert. denied, 121 N.M. 676, 916 P.2d 1343. 

Section applicable to any premises licensed for 
dispensing. — This section does not refer to a particular 
type of license; it applies to any premises licensed for dis- 
pensing; it is not limited to a dispenser's license and it is 
to be read with 60-3-1 NMSA 1978 (now 60-3A-3 NMSA 
1978). State v. Montoya, 1977-NMCA-134, 91 N.M. 262, 
572 P.2d 1270. 


State of mind necessary for commission of the 
crime. — The requisite mens rea element of this crime 
is that the possession be intentional; in other words, that 
the offender have actual knowledge of the possession. The 
jury needs only to find that the defendant acted intention- 
ally and that he or she purposely did an act which the law 
declared to be a crime, whether or not the defendant knew 
the act to be unlawful. State v. Powell, 1993-NMCA-021, 
115 N.M. 188, 848 P.2d 1115. +f 

General criminal intent. — This section requires 
general criminal intent as to carrying of the firearm, but 
not as to the premises upon which the firearm is carried. 
State v. Torres, 2003-NMCA-101, 184 N.M. 194, 75 P.3d 
410, cert. denied, 134 N.M. 179, 74 P.3d 1071. 

Evidence sufficient for conviction. — To sustain the 
charge of unlawful carrying of a firearm in a licensed li- 
quor establishment, the state was required to prove that 
defendant carried a loaded or unloaded firearm in’ an 
establishment licensed to dispense alcoholic beverages. 
Testimony that lounge displayed a license supports an in- 
ference that the license had not expired. Testimony that 
defendant carried a bag into the lounge which was later 
found to contain a handgun supports a reasonable infer- 
ence is that it was the same one defendant carried in the 
lounge. State v. Rivera, 1993-NMCA-011, 115 N.M, 424, 
853 P.2d 126, cert. denied, 115. N.M. 228, 849 P.2d 371. 

Mistake-of-fact defense. — Because of the strict li- 
ability nature of the offense of unlawfully carrying a fire- 
arm into a licensed liquor establishment, the defendant 
was not entitled to raise a mistake-of-fact defense re- 
garding the nature of the establishment. State v. Torres, 
2003-NMCA-101, 134 N.M. 194, 75 P.3d 410, cert. denied, 
134 N.M. 179, 74 P.3d 1071.. 

Instructions, — The listing of the persons excepted 
in Subsection A does not constitute an essential ele- 
ment of the offense and the failure to instruct on these. 
exceptions is not jurisdictional and reversible error, 
especially when the defendant has not cited proof nor 
stated any facts to show that the exceptions apply to 
him. State v. Roybal, 1988-NMCA-085, 100.N.M. 155, 
667 P.2d 462. 

Sale of firearms. — The selling of firearms in a li- 
censed liquor establishment would be unlawful pursuant 
to this section. 1977 Op. Att'y Gen. No. 77-23, 

Law reviews. — For article, "The Right (?) to Keep and 
Bear Arms," see 27 N.M.L. Rev. 491 (1997). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Weapons and Firearms § 27. 

. Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

What constitutes actual or constructive possession of 
unregistered or otherwise prohibited firearm in violation 
of 26 USCS § 5861, 133 A.L.R. Fed. 347, 

94 C.J.S. Weapons § 7. 


30-7-4. Negligent use of a deadly weapon. 


A. Negligent:use of a deadly weapon consists of: , 
(1) discharging a firearm into any building or vehicle or so as to knowingly endanger a 


person or his property; 


(2) carrying a firearm while under the influence of an intoxicant or narcotic; 
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(3) endangering the safety of another by henakianes or ueiig a firearm: or other deadly 
weapon in a negligent manner; or 

(4) discharging a firearm within one peta fe fifty yands of a dibeiling or building, not 
including abandoned or vacated buildings on hehlic lands auning hunting seasons, without the 
permission of the owner or lessees thereof. »- 

B. The provisions of Paragraphs (1), (8) and (4) of Subsection A of this section. shall not apply 
to a peace officer or other public employee who is required or authorized by law to carry or use a 
firearm in the course of his employment. and who carries, handles, uses or Esachath ge a firearm 
while lawfully engaged in carrying out the duties of his office or employment. 

C. The exceptions from criminal liability provided for in Subsection B of this section shall not 
preclude or affect civil liability for the same conduct. 

Whoever commits negligent use of a deadly weapon is guilty of a Ppabty misdemeanor,’ 


History: 1953 Comp., § 40A-7-8, enacted by Laws a prudent and reasonable man would=not do, State v. 
1963, ch. 303, § 7-3; 1977, ch. 266, § 1; 1979, ch. 79, § 1; Grubbs, 1973-NMCA-096, 85.N.M. 365, 512 P.2d:693, over-) 
1998, ch. 189, § 1. ruled, Santillanes v. State, 1993-NMSC-012, 115 N.M. 215, 

‘Cross references, — For authority of conservation 849 P2d 358; see State v. Yarborough, 1995-NMCA-116, 
officers to enforce these provisions under emergency cir- 120 N.M. 669, 906 P.2d 209. 
cumstances, see 17-2-19 NMSA 1978. Criminal negligence is not negligence referred to.in 

The 1993 amendment, effective June 18, 1993, sub- Subsection C (now Subsection A (3) of this section). State v. 
stituted "a dwelling or building, not including abandoned Grubbs, 1973-NMCA-096, 85 N.M. 365, 512 P.2d 693. 
or vacated buildings on public lands during hunting sea- Evidence of frame of mind. — Evidence of conduct 
sons" for "an inhabited dwelling or building" in Subsec- at and subsequent to commission of crime of unlawfully 
tion.A(4) and inserted "of this section" in Subsection C, discharging. a firearm in a settlement was competent 

to show frame of mind of defendant. State v. Bustillos, 
ANNOTATIONS 1932-NMSC-004, 36 N.M. 30, 7. P.2d 296. 

Subsection A(2) is not unconstitutionally vague. _Instruction required i in homicide eee eon In homi- 
A person of ordinary intelligence would understand what cide prosecution where one of defendant's theories was in- 
condtict ‘is: prohibited by the statute: having a firearm voluntary manslaughter, and record was replete with tes- 
nearby, readily capable of being put into action or ser- timony that defendant was drunk while he rode around 
vice, while under the influence of alcohol. The statute in automobile with deceased and witness holding and 
plainly does not require that the intoxicated person ac- handling sawed-off shotgun, court's refusal to instruct the 
tually use or intend to use the firearm. State v. Rivera, jury that negligent use of a weapon while under influence 
1993-NMCA-011,115 N.M. 424, 853 P.2d 126, cert. denied, of an intoxicant was a petty misdemeanor left jury with- 
115. N.M. 228, 849 P:2d.371. out 5 guide to Gaiemene neler this yee a killing we 

Constitutionality. — Possession of firearms by intoxi- in the commission of a misdemeanor, and was reversible 
cated persons presents a clear danger to the public. The ay eel v. Durham, 1971-NMCA-168, 83 N.M. 350, 491 
state constitution does not. support a right to engage in : ; 
this type of behavior. Therefore, the defendant's convic- Am. Jur, 2d, A.L.R, and C.J.S. references. — 79 Am. 
tion for negligent use of a deadly weapon did not violate Jur, 2d Weapons and Firearms § 29. 
his right to bear arms ‘under the state constitution, since Liability of private citizen or his employer for injury or 
there was evidence that he was intoxicated, he pointed the damage to third person resulting from firing of shots at 
gun at another person, and he appeared to be loading the fleeing criminal, 29 A.L.R.4th 144, oat tae dp carry 
gun. State v. Rivera, 1993-NMCA-011, 115 N.M. 424, 853 Handgun manufacturer's or seller's liability for injuries 
P.2d 126, cert. denied, 115. N.M. 228, 849 P.2d 371, caused to another by use of gun in committing crime, 44 

"Negligent" defined. — "Negligent" means omitting to A.L.R.4th 595, f sar 
do something which a reasonable man, guided by those Fact that gun was unloaded as affecting criminal re- 
considerations which ordinarily regulate the conduct sponsibility, 68 A.L.R.4th 507, 
of human affairs, would: do, or doing something which 94 C.J.S. Weapons § 20. 


30-7-5. Dangerous use of explosives. 


Dangerous use of explosives consists of maliciously exploding, attempting to explode or placing 
any explosive with the intent to injure, intimidate or terrify another, or to damage another's prop- 
erty. . 

Whoever commits dangerous use of Sepci Fes | is guilty ofa third degree felony. 


History: 1953 Comp., § 40A-7-4, enacted by Laws element not included in the burglary offense. The explo- 

1963, ch. 308, § 7-4. sives offense was an offense included, within the aggra- © 
vated burglary offerise. State v. Jacobs, 1985-NMCA-054, 
ANNOTATIONS 102 N.M. 801, 701 P.2d 400. 

Lesser included offense. — Under the facts of this Merger with crime of arson, — The crime of danger- 
casé, the aggravated biirglary offense could not be com- ous use of explosives merges into a conviction for arson. 
mitted without also committing the crime of dangerous State v. Rodriguez, 1992-NMCA-035, 113 N.M. 767, 833 
use of explosives; the explosives offense does not have an P.2d 244, cert. denied, 113 N.M. 636, 830 P.2d 553. 
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Am, Jur. 2d, A.L.R. and C.J.S. references, — 31A 35.C.J,S. Explosives §§ 12, 13. 
Am. Jur. 2d Explosions and Explosives §§ 221 to 225. 


30-7-6. Negligent use of explosives. | 


Negligent use of explosives consists of negligently exploding, attempting to explode or placing 
any explosive in such a manner as to result in injury to another or to property of another, or in the 
probability of such injury. 

_Whoever commits negligent use of explosives is guilty of a petty miademenriar, 


History: 1953 Comp. +» § 40A-7- 5, enacted by Laws Cross references. — For excavation damage to pipe- 
1963, ch. 303, § 7-5. lines and underground duality lines, see 62-14-1 NMSA 
1978 et seq. 


30-7-7. Unlawful sale, possession or transportation of explosives. 


Unlawful sale, possession or transportation of explosives:consists of: 

A. knowingly selling or possessing any explosive or causing such explosive to be transported 
without having plainly marked in large letters in a conspicuous place on the box or package con- 
taining such explosive the name and explosive character thereof and the date of manufacture. For 
the purpose of this subsection, the term "explosive" is as defined in Section 2 of the Explosives Act 
[30-7-18 NMSA 1978], but shall not include: 

(1) explosive materials in medicine and medicinal agents in the forms prescribed by the 
official United States pharmacopoeia or the national formulary; . 

(2) small arms ammunition and components thereof; 

(3) commercially manufactured black powder in quantities ack to exceed fifty pounds, 
percussion caps, safety and pyrotechnic fuses, quills, quick and slow matches and friction primers 
intended to be used solely for sporting, recreational or. cultural purposes as defined in Sec- 
tion 921(a)(16) [§ 921(a)(4)] of Title 18 of the United States Code, or in antique devices as. ex- 
empted from the term "destructive device" in Section 921(a)(4) [§ 921(a)(16)] of Title 18 of the 
United States Code; or 

(4) explosive materials transported in compliance with the regulations a the United 
States department of transportation and agencies thereof; or 

B, knowingly transporting or taking any explosive upon or into any vehicle Pk Bam to a com- 
mon carrier transporting passengers. For the purpose of this subsection, the term."explosives" is 
as defined in Section 2, of the Explosives Act, but shall not include: 

(1) explosive,materials in medicines and medicinal agents in the forms prescribed:by the 
official United States pharmacopoeia or the national formulary; 

(2) small arms ammunition or components thereof; or 

(3) explosive materials transported in compliance with the regulations of the Tasha 
States department of transportation and agencies thereof. 

Whoever commits unlawful sale, possession or transportation of explosives as set forth in Sub- 
section A of this section is guilty of a petty misdemeanor, 

Whoever commits unlawful transportation of explosives as set forth in Subsection B of this sec- 
tion is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-7-6, enacted by Laws ANNOTATIONS 
1963, ch. 303, § 7-6; 1981, ch. 246, § 7. 


Cross references. — For possession of deadly weapon Applicability under former -law. — Under former 


or explosive by prisoner, see 30-22-16 NMSA 1978. 40-15-1 and 40-15-2, 1953 Comp., relating to marking of 
Compiler's notes. — The reference to 18 U.S.C. explosives and transporting same on passenger cars, no 
§ 921(a)(16) in Subsection A(3) seems incorrect, as that restrictions were pronounced which would be applicable 


section deals with antique devices. Section 921(a)(4) of 18 to movement of explosives by individuals or agencies of 


: : ; the state government. 1957-58 Op. Att'y Gen. No. 57-42. 
pees awe ac boveah sg praia figs: cy gk ch Am. Jur, 2d, 'A.L.R. and C.J.S. references, — 31A 


The reference to 18 U.S.C. § 92 1(a)(4) i in Subsection A(3) Am. Jur. 2d Explosions and Explosives §§ 228 to 233. 
seems incorrect, as that section deals with the definition 35 C.J.S. Explosives § 12. 
of "destructive devices." Section 921(a)(16) of 18 U.S.C, 
deals with antique devices. 
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30-7-7.1. Unlawful sale of a firearm without a background check. 


A. Unlawful sale of a firearm without a background check consists of the sale of a firearm with- 
out conducting a federal instant background check, subject to the following: 

(1) ifthe buyer of a firearm is not a natural person, then each natural person who is autho- 
rized by the buyer to possess the firearm after the sale shall undergo a federal instant background 
check before taking possession of the firearm; 

(2) a prospective firearm seller who does not hold a current and valid federal firearms 
license issued pursuant to 18 U.S.C. Section 923(a) shall arrange for a person who does hold that 
license to conduct the federal instant background check. A federal firearms licensee shall not un- 
reasonably refuse to perform a background check pursuant to this paragraph; and 

(3) a person who holds a current and valid federal firearms license issued pursuant to 18 
U.S.C. Section 923(a) may charge a fee not to Esco thirty-five dollars ($35.00) for conducting a 
background check pursuant to this section. 

B. The provisions of Subsection A of this section do not apply to the sale of a firearm: 

(1) by or to a person who holds a current and valid federal firearms license issued pursu- 
ant to 18 U.S.C. Section 923(a); 

(2) toalaw enforcement agency; 

(3) between two law enforcement officers authorized to carry a firearm and certified pur- 
suant to federal law or the Law Enforcement Training Act; or 

(4) between immediate family members. 

C.. As used in this section: 

(1) "consideration" means anything of value exchanged between the parties to a sale; 

(2) "federal instant background check" means a background check that meets the require- 
ments of 18 U.S.C. Section 922(t) and that does not indicate that a sale to the person receiving the 
firearm would violate 18 U.S.C. Section 922(g) or 18 U.S.C. Section 922(n) or state law; . 

(3) "firearm" means any weapon that will or is designed to or may readily be converted to 
expel a projectile by the action of an explosion; the frame or receiver of any such weapon; or any 
firearm muffler or firearm silencer; and includes any handgun, rifle or shotgun; but shall not in- 
clude an antique firearm as defined in 18 U.S.C. Section 921(16), a powder-actuated tool or other 
device designed to be used for construction purposes, an emergency flare or a firearm in perma- 
nently imoperaple condition; 

(4) "immediate family member" means a spouse, parent, child, sibling, grandparent, grand- 
child, great-grandchild, niece, nephew, first cousin, aunt or uncle; and 

(5) "sale" means the delivery or passing of ownership, possession or control of a firearm 
for a fee or other consideration, but does not include temporary possession or control of a firearm 
provided to a customer by the proprietor of a licensed business in the conduct of that business. 

D. Each party to an unlawful sale in violation of this section may be separately charged for the 
same sale. 

EK. Each firearm sold contrary to the provisions of this section (dete a separate offense 
under Subsection A of this section. 

F. Two or more offenses may be charged in the same complaint, information or indictment and 
shall be punished as separate offenses. : 

G. Whoever violates the provisions of this section is guilty of a misdemeanor. 


History: Laws 2019, ch. 45, § 1. Effective dates. — Laws 2019, ch. 45, § 2 made Laws 
2019, ch. 45, § 1 effective July 1, 2019. 


30-7-8. Unlawful possession of switchblades. 


Unlawful possession of switchblades consists of any person, either manufacturing, causing to 
be manufactured, possessing, displaying, offering, selling, lending, giving away or purchasing any 
knife which has a blade which opens automatically by hand pressure applied to a button, spring 
or other device in the handle of the knife, or any knife having a blade which opens or falls or is 
ejected into position by the force of gravity or by any outward or centrifugal thrust or movement. 
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Whoever commits unlawful possession of switchblades is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-7-7, enacted by Laws 
1963, ch. 303, § 7-7. 


ANNOTATIONS 


Constitutionality — The terms of this section have 
specific meanings and can be defined unambiguously. 
Giving those words their ordinary meanings results 
in a reasonable and practical construction. Therefore, 
the statute is not void for vagueness. State v. Riddall, 
1991-NMCA-0338, 112 N.M. 78, 811 P.2d 576, cert. denied, 
112 N.M. 21, 810 P.2d 1241. 

Constitutionality under the right to bear arms. — 
The appropriate level of constitutional scrutiny in a right 
to bear arms challenge pursuant to N.M. Const., art. II, 
§ 6, is intermediate scrutiny; to survive a challenge under 
intermediate scrutiny, the government must show that 
the statute is substantially related to an important gov- 
ernment purpose. State v. Murillo, 2015-NMCA-046. 

This section serves an important governmental pur- 
pose, to protect the public from the surprise use of a dan- 
gerous weapon utilized in large part for unlawful activity, 
and prohibiting the possession of switchblades is substan- 
tially related to this narrow, but important, purpose. State 
v. Murillo, 2015-NMCA-046. 

Constitutionality under substantive due process, 
— Substantive due process prevents the government 
from engaging in conduct that shocks the conscience or 
interferes with rights implicit in the concept of ordered 
liberty; the appropriate level of scrutiny of a statute chal- 
lenged under substantive due process grounds depends on 
the nature and importance of the individual interests as- 
serted and the classifications created by the statute. State 
v. Murillo, 2015-NMCA-046, 

Where defendant claimed that prohibiting the posses- 
sion of switchblade knives violated his right to bear arms 
guaranteed under U.S. Const., amend. II, as applied to 
the states under the due process clause of U.S. Const., 
amend. XIV, the New Mexico court of appeals, applying 


30-7-9. Repealed. 
Repeals. — Laws 2012, ch. 45, § 1 repealed 30-7-9 


NMSA 1978, as enacted by Laws 1969, ch. 122, § 1, relat- 
ing to firearms sales and purchases, effective July 1, 2012. 


30-7-10. Short title. 


intermediate scrutiny to this section, held that the statute 
is not repugnant to the right to bear arms under a federal 
standard and that defendant's federal substantive due 
process challenge fails. State v. Murillo, 2015-NMCA-046. 

"Butterfly knife" included within the term 
"switchblade". — In determining whether a "butterfly 
knife" constitutes a switchblade, it is of no legal signifi- 
cance that a combination of gravity and centrifugal force 
is required. The phrase "any outward or centrifugal thrust 
or movement" suggests a legislative intent to include 
knives that require a combination of forces to operate. 
In this case, the words used and the intended purpose of 
the provision in which the words are contained indicate 
that the legislature intended to include a "butterfly knife" 
within the term "switchblade knife", State v. Riddall, 
1991-NMCA-033, 112 N.M. 78, 811 P.2d 576, cert. denied, 
112 N.M. 21, 810 P.2d 1241. 

Demonstration of switchblade to jury held 
proper. — Where a defendant was charged with unlawful 
possession of a switchblade, the trial court did not err in 
permitting a demonstration of how the knife worked. The 
issue for the jury in this case was how the knife could be 
opened. Therefore, the officer's demonstration was prop- 
erly allowed over the objection made at trial. State v. Rid- 
dall, 1991-NMCA-033, 112 N.M. 78, 811 P.2d 576, cert. 
denied, 112 N.M. 21, 810 P.2d 1241. 

Sufficiency of evidence. — Where a defendant was 
charged with carrying a concealed deadly weapon, the pros- 
ecution was not required to prove that the knife could ac- 
tually be used to inflict great bodily harm; the prosecution 
needed to prove only that a butterfly knife was a switch- 
blade. Thus there was sufficient evidence that the knife car- 
ried by defendant was a switchblade as defined in 30-7-8 
NMSA 1978. State v. Riddall, 1991-NMCA-033, 112 N.M. 
78, 811 P.2d 576, cert. denied, 112 N.M. 21, 810 P.2d 1241. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ity of state statute proscribing possession or carrying of 
knife, 47 A.L.R.4th 651. 


For provisions of former section, see the 2011 NMSA 1978 
on NMOneSource.com. 


Sections 30-7-10 through 30-7-15 NMSA 1978 may be cited as the "Bus Passenger Safety Act". 


History: Laws 1979, ch. 376, § 1. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Fact 
that gun was broken, dismantled, or inoperable as 


30-7-11. Definitions. 


affecting criminal responsibility under weapons statute, 
81 A.L.R.4th 745. 


As used in the Bus Passenger Safety Act [380-7-10 through 30-7-15 NMSA 1978]: 

A. "bus transportation company" or "company" means any person, groups of persons or corpo- 
ration providing for-hire transportation to passengers or cargo by bus upon the highways in New 
Mexico. The term also includes buses owned or operated by or for local public bodies, school dis- 
tricts, municipalities and by public corporations, boards and commissions; and 
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B. "bus" means any passenger bus, coach or other motor vehicle having a seating capacity of 
not less than fifteen passengers operated by a bus transportation company when used for the pur- 
pose of carrying passengers or cargo for hire. 


History: Laws 1979, ch. 376, § 2. 


30-7-12. Prohibitions; penalties. 


A. It is unlawful to seize or exercise control of a bus by force or violence or by threat of force or 
violence, Whoever violates the provisions of this subsection is guilty of a third degree felony. _ 

B. It is unlawful to intimidate, threaten or assault any driver, attendant, guard or passenger 
of a bus with the intent of seizing or exercising control of a bus. BE bh pata violates the provisions of 
this subsection is guilty of a fourth degree felony. 


History: Laws 1979, ch. 376, § 3. criminalizing passenger misconduct on public transporta- 
ion, 78 A.L.R.4th 1127, 
ANNOTATIONS pale a ) 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Valid- 
ity and construction of statute or ordinance specifically 


30-7-13. Carrying weapons prohibited. 


A. It is unlawful for any person without prior approval from the:company to board:or attempt 
to board a bus while in possession of a firearm or other deadly weapon upon his person or effects 
and readily:accessible to him while on the bus. Any penaie who violates the provisions of this sub- 
section is guilty of a misdemeanor. 

B. Subsection A of this section does not apply to duly elected or appointed aby enforcement of- 
ficers or commercial security personnel in the lawful discharge of their duties. 


History: Laws 1979, ch. 376, § 4, . criminalizing passenger naan aubh on public transporta- 


tion, 78 A.L.R.4th 1127. 
ANNOTATIONS | What constitutes actual or constructive possession of 


Am. Jur. 2d, A.L.R. and C.J.8. references. — Valid- unregistered or otherwise prohibited firearm in violation 
ity and construction of statute or ordinance specifically of 26 USCS § 5861, 133 A.L.R. Fed, 347, 


30-7-14. Weapon detection. 


A bus transportation company may employ any reasonable means, including mechanical, elec- 
tronic or x-ray devices to detect concealed weapons, explosives or other hazardous material in 
baggage or upon the person of a passenger. The company may take possession of any concealed 
weapon, explosive or other hazardous material discovered and shall turn such items over to law 
enforcement officers. 


History: Laws 1979, ch. 376, § 5. 


30-7-15. Weapons; transporting. 


Any person wishing to transport a firearm or other deadly weapon on a bus may do so only in 
accordance with regulations established by the company; provided that any firearm or deadly 
weapon must be transported in a compartment which is not accessible to passengers while the bus 
is moving. | 


History: Laws 1979, ch, 376, § 6, 
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30-7-16. Firearms or destructive devices; receipt, transportation or 
possession by certain persons; penalty. 


A. Itis unlawful for the following persons to receive, transport or possess a firearm or destruc- 
tive device in this state: 

(1) a felon; 

(2) a person subject to an order of protection pursuant to Section 40-13-5 or 40-13A-5 
NMSA 1978; or 

(3) aperson convicted of any of the following crimes: 

(a) battery against a household member pursuant to Section 30-3-15 NMSA 1978; 

(b) criminal damage to property of a household member pursuant to Section 30-3-18 
NMSA 1978; | 

(c) a first offense of stalking pursuant to Section 30-3A-3 NMSA 1978; or 

(d) acrime listed in 18 U.S.C. 921. 

B. A felon found in possession of a firearm shall be guilty of a third degree felony. 

C. Aserious violent felon that is found to be in possession of a firearm shall be guilty of a third 
degree felony, and notwithstanding the provisions of Section 31-18-15 NMSA 1978, shall be sen- 
tenced to a basic term of six years imprisonment. 

D. Any person subject to an order of protection pursuant to Section 40-13-5 or 40-13A-5 NMSA 
1978 or convicted of a crime listed in Paragraph (3) of Subsection A of this section who receives, 
transports or possesses a firearm or destructive device is guilty of a misdemeanor. 

E. As used in this section: 

(1) except as provided in Paragraph (2) of this subsection, "destructive device" means: 

(a) any explosive, incendiary or poison gas: 1) bomb; 2) grenade; 3) rocket having a 
propellant charge of more than four ounces; 4) missile having an explosive or incendiary charge of 
more than one-fourth ounce; 5) mine; or 6) similar device; 

(b) any type of weapon by whatever name known that will, or that may be readily 
converted to, expel a projectile by the action of an explosive or other propellant, the barrel or bar- 
rels of which have a bore of more than one-half inch in diameter, except a shotgun or shotgun shell 
that is generally recognized as particularly suitable for sporting purposes; or 

(c) any combination of parts either designed or intended for use in converting any 
device into a destructive device as defined in this paragraph and from which a destructive device 
may be readily. assembled; 

(2) the term "destructive device" does not include any device that is neither designed nor 
redesigned for use as a weapon or any device, although originally designed for use as a weapon, 
that is redesigned for use.as a signaling, pyrotechnic, line throwing, safety or similar device; 

(8) "felon" means a person convicted of a felony offense by a court of the United States or 
of any state or political subdivision thereof and: 

(a) less than ten years have passed since the person completed serving a sentence or 
period of probation for the felony conviction, whichever is later; 

(b) the person has not been pardoned for the felony conviction by the proper author- 
ity; and 

(c) the person has not received a deferred sentence; 

(4) "firearm" means any weapon that will or is designed to or may readily be converted to 
expel a projectile by the action of an explosion or the frame or receiver of any such weapon; and 

(5) "serious violent felon" means a person convicted of an offense enumerated in Subpara- 
graphs (a) through (n) of Paragraph (4) of Subsection L of Section 33-2-34 NMSA 1978; provided 
that: 

(a) less than ten years have passed since the person completed serving a sentence or 
a period of probation for the felony conviction, whichever is later; 

(b) the person has not been pardoned for the felony conviction by the proper author- 
ity; and 

(c) the person has not received a deferred sentence and completed the total term of 
deferment as provided in Section 31-20-9 NMSA 1978. 
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History: Laws 1981, ch. 225, § 1; 1987, ch. 202, § 1 
2001, ch. 89, § 1; 2018, ch. 74, § 4; 2019, ch. 253, § 1 
2020, ch. 54, § 2; 2022, ch. 56, § 26. 

The 2022 amendment, effective May 18, 2022, clari- 
fied the penalty for receipt, transportation or possession of 
a firearm or destructive device by a serious violent felon; 
in Subsection B, after "third degree felony", deleted "and 
shall be sentenced in accordance with the provisions of 
the Criminal Sentencing Act"; added a new Subsection; C 
and redesignated former Subsections C and D as Subsec- 
tions D and HE, respectively; and in Subsection E, added 
Paragraph E(5). 

The 2020 amendment, effective July 1, 2020, pro- 
vided that the penalty for a felon in possession of a fire- 
arm or destructive device is a third degree felony; and in 
Subsection B, after "shall be guilty of a", deleted "fourth" 
and added "third", and after "Criminal Sentencing Act", 
deleted "provided that the violation of and the sentence 
imposed pursuant to this subsection shall be increased to 
a violation of and the sentence for a third degree felony 
if the person has previously been convicted of a capital 
felony or a serious violent offense provided in Paragraph 
(4) of Subsection L of Section 33-2-34 NMSA 1978". 

The 2019 amendment, effective July 1, 2019, ex- 
panded the categories of persons who, cannot receive, 
transport or possess a firearm, and revised the defini- 
tion of "firearm" as used in this section; in the section 
heading, after "possession by", deleted "a felon" and 
added "certain persons"; in Subsection A, in the intro- 
ductory clause, after "unlawful for", deleted "a felon" 
and added "the following persons", and added Para- 
graphs A(1) through A(3); in Subsection B, after the 
subsection designation, deleted "Any. person violating 
the provisions of this section" and added "A felon found 
in possession of a firearm", and after "provided in", de- 
leted'."Subparagraphs (a) through (n) of"; added new 
Subsection C and redesignated former Subsection C as 
Subsection D; and in Subsection D, in Paragraph D(4), 
after "such weapon", deleted "or any firearm muffler or 
firearm silencer. 'Firearm' includes any handgun, rifle 
or shotgun", 

The 2018 amendment, effective July 1, 2018, in- 
creased the penalty for a felon in possession of a firearm 
or destructive device if the person has previously been 
convicted of a capital felony or a serious violent offense, 
and provided clarifying language; in Subsection B, after 
"Criminal Sentencing Act", added the remainder of the 
subsection;'and in Subsection C, Paragraph C(1), added 
"except.as provided in Paragraph (2) of this subsection", at 
the end of Subparagraph C(1)(b), deleted "and" and added 
"or", added a new paragraph designation "(2)" and redes- 
ignated former Paragraphs C(2) and C(3).as Paragraphs 
C(3) and C(4), respectively. 


° 
’ 
° 
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placed. back on probation; a year later, defendant's pro- 
bation was again revoked and the district court ordered 
that defendant be incarcerated; and the district court 
did not revoke defendant's conditional discharge, the 
district court did not err by dismissing a later felon in 
possession charge against defendant.on the ground that 
defendant's conditional discharge had not been revoked 
and could not serve as the predicate felony for the felon 
in possession charge. State v. Harris, 2013-NMCA-031, 
297 P.3d 374. | 

Bullets as destructive devices. — Nothing in this 
section says that destructive devices as defined in the sec- 
tion are deadly weapons. It is unreasonable to construe 
this section to say that destructive devices are necessar- 


‘ily also deadly weapons as defined in Section 30-1-12B 


The 2001 amendment, effective July 1, 2001, added the 


Paragraph designation C(1)(c) and substituted "this para- 
graph" for “Paragraphs (1) and (2)" within that new para- 
graph; and rewrote the definition of "felon" in Paragraph C(2), 

The 1987 amendment, effective June 19, 1987, in- 
serted "or destructive devices" in the catchline and "or 
destructive device" in Subsection A; substituted "fourth 
degree felony" for "misdemeanor" in Subsection B; and, 
in Subsection C, added present Paragraph (1) and redes- 
ignated former Paragraphs (1) and (2) as present Para- 
graphs (2) and (8), 


ANNOTATIONS 


A conditional discharge is not a conviction. 
— Where the district court had entered a conditional 
discharge order in a prior criminal proceeding against 
defendant; the order was entered’ without an adjudica- 
tion of guilt and with a sentencing term; defendant's 
probation was subsequently revoked and defendant was 
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NMSA 1978. Even were .22 caliber cartridges to be con- 
sidered destructive devices under Section 30-7-16, the 
bullets were not deadly weapons under Section 30-1-12B. 
State v. Galaz, 2003-NMCA-076, 133 N.M. 794, 70 P.3d 
784, cert denied, 133 N.M. 771, 70 P.3d 761. 

Possession of firearms by felons. — The fact that 
New Mexico law does not forbid possession of firearms by 
those convicted of felonies more than 10 years ago does 
not preclude the federal government from doing so. United 
States v. Fuentes, 119 Fed. Appx, 248 (2004). 

Admission of unavailable accomplice's tape re- 
corded custodial police interview was not harmless 
error because it provided only direct evidence that de- 
fendant held firearm, it contradicted state's otherwise 
circumstantial case, and defendant expressly denied ever 
holding firearm: State v. Johnson, 2004-NMSC-029, 136 
N.M. 348, 98 P.3d 998, cert. denied, 543 US, 1177, 125 S. 
Ct. 1834, 161 L. Ed. 2d 162. 

No preemption by federal firearms act. — Although 


federal law excludes antique firearms from the proscrip- 


tion of receipt of firearms by certain convicted felons while 
this section does not, this section is not preempted by the 
federal law, State v. Haddenham, 1990-NMCA-048, 110 
N.M. 149, 793 P.2d 279, cert. denied, 110 N.M. 72, 792 P.2d 
49, and cert. denied, 110 N.M. 183, 793 P.2d 865. . 

Proof of all three aspects not required for convic- 
tion. — Thus, the defendant could be convicted for the 
crime of felon transporting a firearm even though there 
was no evidence that he possessed or owned the firearm. 
This section prohibits receiving, transporting, or possess- 
ing any firearm; the use of the disjunctive "or" indicates 


‘that this section may be violated by any of the’ enumer- 


ated methods. ‘State v. Dunsmore, 1995-NMCA-012, 119 
N.M, 431, 891 P.2d 572. ‘ 

"Constructive" possession. — Where state could not 
prove that defendant had actual possession of gun, the 
state can rely on a theory of "constructive" possession; 
that defendant knew the gun was present and exercised. 
control over it. State v. Garcia, 2004-NMCA-066, 135 N.M. 
595, 92 P.3d 41, rev'd on other grounds, 2005-NMSC-017, 
138 N.M. 1, 116 P.3d 72. 

Evidence sufficient for conviction,of possession. 
— Documentary evidence of a prior felony conviction and 
defendant's numerous statements during the interroga- 
tion that he possessed several of the victim's firearms is 
sufficient evidence for the conviction of felon in possession 
of a firearm. State v. Lopez, 2005-NMSC-036, 138 N.M. 
521, 123 P.3d 754, overruled on other grounds by State v. 
Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144, 

Sufficient evidence of being a felon in possession 
of a firearm. — Where defendant was charged with being 
a felon in possession of a firearm after taking a gun inside 
a Las Cruces club, there was sufficient evidence to support 
the conviction, because based on evidence presented at trial 
that defendant told the officer that he was armed with a 
gun, a witness told the officer over the phone that defen- 
dant had a gun, and police recovered a handgun inside the 
club, a reasonable jury could have found that defendant 
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had knowledge and control, and thereby possession, of a 
gun. State v. Jimenez, 2017-NMCA-039, cert. denied. 


WEAPONS AND EXPLOSIVES 


Sufficient evidence of unlawful transportation — 


of a firearm. — Where defendant was convicted of un- 
lawful transportation of a firearm, and where defendant 
admitted that he was a felon at the time of the charged 
offense, and where the state presented evidence at trial 
that he was driving his accomplice around town and 
was aware that his accomplice had brought a gun into 
the car, there was sufficient evidence for a jury to find 
that defendant transported a firearm. State v. Torres, 
2018- NMSC-018. 

' Defense of duress is available against the charge of 


felon in possession of a firearm only when no reasonable» 


alternatives are available — a reasonable felon would re- 
sort to possession of a'firearm only when committing the 
offense is the only reasonable alternative, State v, Cas- 
trillo, 1991-NMSC-096, 112 N.M. 766, 819 P.2d 1324. 

District court properly refused to submit the defense of du- 
ress to the jury, where defendant, a convicted felon, could have 
contacted the police, or simply avoided his estranged wife 
after she smashed his car windshield, but instead he chose 
to arm himself by purchasing a handgun. State v. Castrillo, 
1991-NMSC-096, 112 N.M. 766, 819 P.2d 1824. 

No exception for self-defense. — This statute does 
not exclude from its operation felons who are defending 
themselves. State v. Calvillo, 1990-NMCA-046, 110 N.M. 
114, 792 P.2d 1157, cert. denied, 110 N.M. 72, 792 P.2d 49 
(1991), 

Construed with 31-18-17 NMSA 1978, — Where défen- 
dants were convicted of the charge of felon in possession of a 
firearm contrary to 30-7-16 NMSA 1978, and the defendants 
were also sentenced as habitual offenders in accordance with 
31-18-17 NMSA 1978, the trial court erred in sentencing the 
defendants as habitual offenders when the same prior felony 
convictions were relied upon to convict the defendants of the 
underlying offense of felon in possession of a firearm. State v, 
Haddenham, 1990-NMCA-048, 110 N’M. 149,793 P.2d 279, 
cert: denied; 110.N.M,;72,'792 P.2d 49, and cert. denied; 110 
N.M. 183, 793 P.2d 865. 

Use of prior felony. — The state was not prevented 
from using distinct felonies obtained in the same judgment 
and sentence for the. separate purposes of enhancement 
under the felon in possession statute and the general ha- 
bitual offender statute, State v. Calvillo, 1990-NMCA-046, 


112 N.M., 140, 812 P.2d 794, cert, denied, 112 N.M. 77, 811. 


P.2d 575 (1991). 

In this case it did not matter that the state did not spec- 
ify which of the two felonies it was relying on to prove the 
principal crime, whichever felony the jury relied on, there 
was an additional one available for sentence enhance- 
ment. If the jury relied on both, there is still no double 
jeopardy problem. State v. Dunsmore, 1995-NMCA-012, 
119 N.M. 431, 891 P.2d 572. 

Details of the prior crime are irrelevant to prove the 
required element of the crime of being a felon.in posses- 
sion, and admission into evidence of the defendant's prior 
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conviction of a firearms offense was reversible error. State 
v. Tave, 1996-NMCA-056, 122 N.M. 29, 919 P.2d 1094. 

Multiple uses of prior convictions does not vio- 
late double jeopardy. — Where defendant's prior felony 
convictions were used to establish defendant's status as 
a habitual offender for sentencing for attempted murder 
and to serve as the predicate felony for defendant's convic- 
tion of felon in possession of a firearm, the double jeopardy 
clause was not violated. State v. Tafoya, 2012-NMSC-030, 
285 P.3d 604; 

Jury instruction. — In a prosecution for being a felon 
in possession of a firearm, it was reversible error for the 
court to use UJI 14-1701 NMRA naming the predicate of- 


. fense, i.e,, aggravated assault with a deadly weapon. State 


v. Tave, 1996-NMCA-056, 122 N.M, 29, 919 P.2d 1094. 

Unsubstantiated reference to drug dealer gun 
owner inappropriate. — Repeated references to de- 
fendant as a known drug dealer when the state lacked 
sufficient evidence to convict defendant of possession or 
distribution of illegal drugs, and instead relied on unsub- 
stantiated hearsay to convince the jury defendant was a 
"known drug dealer" so, ipso facto, the shotgun must be- 
long to him is prohibited and should be excluded. State v. 
Rael, 1994-NMCA-048, 117 N.M. 589, 873 P.2d 285. 

Restoration of firearms privileges. — Firearm priv- 
ileges are automatically restored when a person success- 
fully completes the period of a deferred sentence. 1988 Op, 
Att'y Gen, No. 88-03. 

Partial pardon by governor limiting right to use 


firearm. — The governor has the power under the New 


Mexico Constitution to grant a partial pardon conferring 
the right to vote and hold public office while denying the 
right to possess a firearm. 1992 Op. Att'y Gen, No. 92-09. 

Law reviews. — For note, "Evidence Law — Boundar- 
ies, Balancing, and Prior Felony Convictions: After United 
States v. Old Chief," see 28 N.M. L, Rev, 583.(1998). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur. 2d Weapons and Firearms § 24. 

Propriety of'using single prior felony conviction as basis 
for offense of possessing weapon by convicted felon and. to 
enhance sentence, 37 A.L.R.4th 1168. 

Sufficiency of evidence as to nature of firearm in pros- 
ecution under state statute prohibiting persons under in- 
dictment for, or convicted of, crime from acquiring, having, 
carrying, or using firearms, 37 A.L.R.4th 1179. 

Sufficiency of evidence of possession in prosecution un- 
der state statute prohibiting persons under indictment 
for, or convicted of, crime from acquiring, having, carrying, 
or using firearms or weapons, 43 A.L.R.4th 788, © 

What amounts to "control" under state statute making 
it illegal for felon to have possession or control of firearm 
or other dangerous weapon, 66 A.L,.R.4th 1240. 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

What constitutes actual or constructive possession of 
unregistered or otherwise prohibited firearm in violation 
of 26 USCS § 5861, 133 A.L.R. Fed. 347. 

94 C.J.S. Weapons § 2. 


Sections 1 through 6 [30-7- 17 Hl ag 30-7-22 NMSA 1978] of this act may, be cited as the "Ex- 


plosives Act". 


History: Laws 1981, ch. 246, § 1. 
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ANNOTATIONS 
_Am, Jur. 2d, A.L.R. and C.J.S. references. — 31A 


‘Am. Jur. 2d Explosions and Explosives §§ 214 to 237. 


35 C.J.S. Explosives § 12. 
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30-7-18. Definitions. 


As used in the Explosives Act [30-7-17 through 30-7-22 NMSA 1978]: 

A. "explosive" means any chemical compound or mixture or device, the primary or common 
purpose’ of which is to explode and includes-but is not limited to dynamite and other high explo- 
sives, black powder, pellet powder, initiating explosives, detonators, safety fuses, squibs, detonat- 
ing cord, igniter cord and igniters; and 

B. “explosive device" or "incendiary device" means: 

(1) any explosive bomb, grenade, missile or similar device; 

(2) any device or mechanism used or created to start a fire or explosion with or without a 
timing mechanism except cigarette lighters and matches; or 

(3), any incendiary bomb or grenade, fire bomb or similar device or any device which in- 
cludes a flammable liquid or compound and.a wick or igniting agent composed of any materia. 
which is capable of igniting the flammable liquid or compound. 


History: Laws 1981, ch. 246, § 2; 1990, ch. 74, §1. 

The 1990 amendment, effective May 16, 1990, in Sub- 
section B, substituted " ‘explosive device! " for " ‘explosive’ " 
at the beginning, deleted "dynamite and all other forms 


30-7-19. Possession of explosives. 


of high explosives" at the beginning and "or" at the end 
of Paragraph (1), added "except cigarette lighters and 
matches" at the end of Paragraph (2), and made a minor 
stylistic change in Paragraph (3). 


A. Possession of explosives consists of knowingly possessing, manufacturing or transporting 
any explosive and either intending to use the explosive in the commission of any felony or knowing 
or reasonably believing that another intends to use the explosive to commit any felony. 

B. Any person who commits possession of explosives is guilty of a fourth degree felony. 


History: Laws 1981, ch. 246, § 3; 1990, ch. 74, §2. 

The 1990 amendment, effective May 16, 1990, deleted 
“or explosive or incendiary device" following "explosives" 
in the catchline and in Subsections A and B and, in Sub- 
section A, inserted "knowingly", deleted "or any explosive 


or incendiary device, including any combination of parts 
from which such device may be made" following "any ex- 
plosive", deleted "or device or combination of parts thereof 
" following "the explosive" in two places; and made minor 
stylistic changes. 


30-7-19.1. Possession of explosive device or incendiary device. 


A,. Possession of an explosive device or incendiary device consists of knowingly possessing, 
manufacturing or transporting any explosive device or incendiary device or complete combination 
of parts thereof necessary to make an explosive device or incendiary device, This subsection shall 
not apply to any fireworks as defined in Section 60-2C-2 NMSA 1978 or any lawfully acquired 
household, commercial, industrial or sporting device or compound included in the definition of 
explosive device or incendiary device in Section 30-7-18 NMSA 1978 that has legitimate and law- 
ful commercial, industrial or B BPOFHD purposes or that is lawfully possessed under Section 30- T 7 
NMSA 1978. 

B. Any person who commits possession of an explosive device or incendiary Hagikiey is guilty of 


a fourth degree felony. 


History: Laws 1990, ch. 74, § 3. 
ANNOTATIONS 


Dry ice bomb was not an explosive or an explo- 
sive device. — Where defendant had two bottles of dry 
ice and two gallon jugs of water; defendant admitted that 


defendant was going to a desert area to detonate a dry 
ice bomb; and dry ice bombs result from the expansion of 
gases, rather than by fire or burning, a dry ice bomb is 
neither an "explosive" nor an "explosive device" and is not 
prohibited by Section 30-7-19.1 NMSA 1978. State v. Alver- 
son, 2013-NMCA-091, cert. granted, 2013-NMCERT-008. 


30-7-20. Facsimile or hoax bomb or explosive. 


Any person who intentionally gives, mails, sends or causes to be sent any false or facsimile bomb 
or explosive to another person or places or causes to be placed at any location any false or facsimile 
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bomb or explosive, with the intent that any other person thinks it is a real bomb or explosive, is 
guilty of a fourth degree felony. 


History: Laws 1981, ch. 246, § 4. 


30-7-21. False report. 


A. False report consists of knowingly conveying or causing to be conveyed to any police agency 
or fire department a false report concerning a fire or explosion or the placement of any explosives 
or explosive or incendiary device or any other destructive substance and includes, but is not lim- 
ited to, setting off a fire alarm. 

B. .Any person who commits false report which causes death or great bodily harm to another is 
guilty of a fourth degree felony, but if such death or great bodily harm is not caused, the person is 
guilty of a misdemeanor. 


History: Laws 1981, ch. 246, § 5. civil or criminal penalties on alarm system users, install- 
ANNOTATIONS ers, or servicers for false alarms, 17 A.L.R.5th 825. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ity and construction of statutes or ordinances imposing 


30-7-22. Interference with bomb or fire control. 


A: -Interference with bomb or fire control consists of: 

(1) intentionally interfering with the proper functioning of a fire alarm system; 

(2). intentionally interfering with the lawful efforts of a fireman or police officer to control 
or extinguish a fire or to secure the safety of any object reasonably believed to be a bomb, explosive 
or incendiary device; or 

(3) intentionally interfering with the lawful efforts of a fireman or police officer to preserve 
for investigation or investigate the scene of a fire or explosion to determine its cause. 

B. Any person who commits interference with bomb or fire control is guilty of a misdemeanor. 


History: Laws 1981, ch. 246, § 6. ANNOTATIONS 

Severability. — Laws 1981, ch. 246, § 9, provides ‘ 
for the severability of the act if any part or application _ Am. Jur. 2d, A.L.R, and C.J.S. references, — Valid- 
tharauf ic held tavalid: ity and construction of statutes or ordinances imposing 


civil or criminal penalties on alarm system users, install- 
ers, or servicers for false alarms, 17 A.L.R.5th 825. 


ARTICLE 8 

Nuisances 
Sec, Sec. 
30-8-1. Public nuisance. 30-8-8,1. Abatement of house of prostitution. 
30-8-2. Polluting water. 30-8-9.. Abandonment of dangerous containers. 
30-8-3. Refuse defined. 30-8-10. Repealed. 
30-8-4. Littering. 30-8-11, Illegal prescribing of medicine. 
30-8-5. Enforcement. 30-8-12. Repealed. 
30-8-6. Posting; notice to public. 30-8-13. Repealed. 
30-8-7. Public education, 30-8-14. Recompiled. 


30-8-8. Abatement of a public nuisance. 


30-8-1. Public nuisance. 


A public nuisance consists of knowingly creating, performing or maintaining anything affecting 
any number of citizens without lawful authority which is either: 
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A. injurious to public health, safety, morals or welfare; or 


B. 
property. 


interferes with the exercise and enjoyment of public rights, including the right to use public 


Whoever commits a public nuisance for which the act or penalty is not otherwise prescribed by 


law is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-8-1, enacted by Laws 
1963, ch. 303, § 8-1, 

Cross references, — For polluting of water being pub- 
lic nuisance, see 30-8-2 NMSA 1978. 

For provisions.on abatement of public nuisance, see 30- 
8-8 NMSA 1978. 

For conduct offensive to public well-being, see 30-8-12 
NMSA 1978. 

For house of prostitution being public nuisance, see 30- 
9-8 NMSA 1978. 

For gambling and gambling houses being public nui- 
sance, see 30-19-8 NMSA 1978. 

For provision making forest fire burning without proper 
precaution a public nuisance, see 30-32-1 NMSA 1978. 


ANNOTATIONS 


Nuisance must affect group of people. — A pub- 
lic nuisance must affect a considerable number of peo- 
ple or an entire community or neighborhood. Environ- 
mental Improvement Div. v. Bloomfield Irrigation Dist., 
1989-NMCA-049, 108 N.M. 691, 778 P.2d 438, cert: denied, 
108 N.M. 681, 777 P.2d 1325. 1 

This section applies to "anything affecting any number 
of citizens", which means a considerable number of people 
or an entire community or neighborhood. State ex rel. Vill. 
of Los Ranchos de Albuquerque v. City of Albuquerque, 
1994-NMSC-126, 119 N.M. 150, 889 P.2d 185. 

Anticipatory nuisance. — Anticipatory nuisance is a 
valid cause of action. State ex rel. Vill. of Los Ranchos de 
Albuquerque v. City of Albuquerque, 1994-NMSC-126, 119 
N.M. 150, 889 P.2d 185. 

Acts of municipality under oliver dated author- 
ity. — In the absence ofa showing of fraud, collusion, or 
illegality, a city's constitutional and statutory authority to 
construct public highways and bridges constitutes a valid 
defense to a claim of nuisance per_se. City of Albuquer- 
que v. State ex rel. Vill. of Los Ranchos de Albuquerque, 
1991-NMCA-015, 111 N.M. 608, 808 P.2d 58, cert. denied, 
113 N.M. 524, 828 P.2d 957 (1992). 

Acts which the law authorized to be done, if carried out 
and maintained in the manner authorized by law, where 
a public entity acts under its governmental authority, do 


not constitute public nuisances per se. City of Albuquer- 


que v, State ex rel. Vill. of Los Ranchos de Albuquerque, 
1991-NMCA-015, 111 N.M. 608, 808 P.2d 58, cert. denied, 
113 N.M. 524, 828 P.2d 957 (1992), 

Absent a showing that a project is, or will be, conducted 
or maintained in a manner contrary to law, a city is law- 
fully empowered to initiate and construct such. project, 
and the project is not subject to abatement as a public 
nuisance per se, because the construction, operation, and 
maintenance of a highway or bridge in a lawful manner 
does not constitute a public nuisance. City of Albuquer- 
que v, State ex rel. Vill. of Los Ranchos de Albuquerque, 
1991-NMCA-015, 111 N.M. 608, 808 P.2d 58, cert. denied, 
113 N.M. 524, 828 P.2d 957 (1992). 

Public works as public nuisance, — Public works 
projects are fundamentally different from private con- 
struction projects, A public project carries with it the pre- 
sumption that it is for the public good; proof that it will 
be a nuisance must be balanced against its benefit for the 
public as a whole, State ex rel. Vill. of Los Ranchos de Al- 


Due authorization of public works. — If the pub- 
lic works project is in existence and poses a present nui- 
sance, due authorization is a qualified defense; courts may 
or may not’decide that despite the defense the project is 
still a nuisance. However, if the project has yet to be con- 
structed and is challenged as an anticipatory nuisance in 
fact, due authorization is an absolute defense; courts will 
summarily conclude that there is no basis for a finding of 
nuisance. State ex rel. Vill. of Los Ranchos de Albuquerque 
v. City of Albuquerque, 1994-NMSC-126, 119 NM; 150, 
889 P.2d 185. 

Contamination of underground water. 
Where a sewage treatment facility is operated by a 
city in a manner which results in the contamination 
of the underground water to such a degree that it is 
offensive or dangerous for human consumption or 
use, is injurious to public health, safety and welfare 
and interferes with the exercise and enjoyment of 
public rights, including the right to use public prop- 
erty, the city has created a public nuisance within 
the méaning of this section. Relief in the nature of 
a mandatory injunction requiring abatement of the 


., nuisance by ordering the city to extend its waterlines 


buquerque uv. City of Albuquerque, 1994-NMSC-126, 119 © 


N.M, 150, 889 P.2d 185, 
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to residences in and outside its limits free of hookup 
charges would not be a "donation" in violation of N.M. 
Const., art. IX, § 14. State ex rel. N.M. Water Quality 
Control Comm'n v. City.of Hobbs, 1974-NMSC-064, 86 
N.M. 444, 525 P.2d 371. 

Shooting range. — Use of private property as a trap 
shooting range was not a "public right," and, thus, the ac- 
tions of adjoining landowners in making complaints to the 
sheriff who shut down the range for an investigation did 
not support a claim under this section. State ex rel. Smith 
v. Riley, 1997-NMCA-063, 123 N.M. 453, 942 P.2d 721. 

Entrance to house. — "Stoop" or concrete platform 
14-1/2 inches off ground. located outside back door of 
premises which was only means of entrance and exit was 
not a public nuisance as defined by statute, nor a private 
nuisance. Jellison v. Gleason, 1967-NMSC- 038, 77 N.M. 
445, 423 P.2d 876. 

Illegal sale of alcoholic beverages is not a statu- 
tory nuisance per se nor is it a common law nuisance 
per se. State v. Davis, 1958-NMSC-130, 65 N.M. 128, 333 
P.2d 618, 

Damages. — Compensatory damages are not avail- 
able for statutory public nuisance, as abatement of the 
nuisance is the prescribed remedy. New Mexico v, General 
Elec, Co,, 335 F. Supp. 2d 1185 (D.N.M. 2004). 

Launching rockets. — Construction and launching 
of rockets without adequate supervision and without ad- 
equate safeguards being provided to protect the persons 
involved as well as other persons and property which 
could be harmed by such a dangerous mechanism would 
be a public nuisance under this section, 1961-62 Op. Att'y 
Gen, No, 61-134, 

Law reviews. — For note, "The Availability of the Af- 
firmative Defenses of Assumption of Risk and the ‘Sale 
Defense' Against Common Law Public Nuisance Actions; 
United States v. Hooker Chemicals & Plastics Corp.," see 
Nat. Resources J. 941 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur, 2d Nuisances 8§ 35, 36, 403, 404. 

Necessity of knowledge by owner of real estate of a nui- 
sance maintained thereon by another to. subject him to 
the operation of a statute providing for the abatement of 
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nuisances or prescribing a pecuniary penalty therefor, 12 Encroachment of trees, shrubbery, or other vegetation 
A.L.R. 481, 121 A.L.R, 642. across boundary line, 65 A.L.R.4th 603. 

Computer as nuisance, 45 A.L.R.4th 1212. Sewage treatment plant as constituting nuisance, 92 

Telephone calls as nuisance, 53 A.L.R.4th 1153. A.L.R.5th 517. 

Tree or limb falls onto adjoining private property: Preemption, by provisions of Clean Air Act (42 USCS 
personal injury and property damage liability, 54 §§ 7401 et seq.), of federal common law of nuisance in area 
A.L.R.4th 530. of air pollution, 61 A.L.R. Fed, 859. 

Legal aspects of speed bumps, 60 A.L.R.4th 1249. 66 C.J.S. Nuisances §§ 2, 159, 


30-8-2. Polluting water. 


Polluting water consists of knowingly and unlawfully introducing any object or substance into 
any body of public water causing it to be offensive or dangerous for human or animal consumption 
or use. Polluting water constitutes a public nuisance. 

For the purpose of this section, "body of water" means any public river or its tributary, stream, 
lake, pond, reservoir, acequia, canal, ditch, spring, well or declared or known ground waters. 

Whoever commits polluting water for which the act or penalty is not otherwise prescribed by law 
is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-8-2, enacted by Laws pollution. Aragon v. United States, 146 F.3d 819 (10th Cir. 


1963, ch. 303, § 8-2; 1993, ch. 291, § 19. 1998). 
Cross references. — For Water Quality Act, relating Law reviews. — For comment, "Control of Industrial 
to water pollution, see 74-6-1 NMSA 1978 et seq. Water Pollution in New Mexico," see 9 Nat. Resources J. 
The 1993 amendment, effective June 18, 1993, in- 653 (1969), 
serted "for which the act or penalty is not otherwise pre- Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
scribed by law" in the last paragraph and made a minor Am. Jur. 2d Pollution Control §§ 134, 135. 
stylistic change. Liability for injury to property occasioned by oil, water 
ANNOTATIONS or the like, flowing from well, 19 A.L.R.2d 1025. 


Measure and elements of damages for pollution of well 
or spring, 76 A.L.R.4th 629. 

Liability insurance coverage for violations of antipollu- 
tion laws, 87 A.L.R.4th 444, 

93 C.J:S, Waters § 57. 


Scope of section. — This section is a broad nuisance 
provision, but it does not contain specific mandatory re- 
quirements to create a specific duty to prevent water 


30-8-3. Refuse defined. 


Refuse means any article or substance: 

A. which is commonly discarded as waste; or 

B. which, if discarded on the ground, will create or contribute to an unsanitary, offensive or 
unsightly condition. 

Refuse includes, but is not limited to, the following items or classes of items: waste food; waste 
paper and paper products; cans, bottles or other containers; junked household furnishings and 
equipment; junked parts or bodies of automobiles and other metallic junk or scrap; portions or 
carcasses of dead animals; and collections of ashes, dirt, yard trimmings or other rubbish. 


History: 1953 Comp., § 40A-8-3, enacted by Laws 
1968, ch, 808, § 8-3. 


30-8-4. Littering. 


A. Littering consists of discarding refuse: 

(1) on public property in any manner other than by placing the refuse in a receptacle pro- 
vided for the purpose by the responsible governmental authorities or otherwise in:accordance with 
lawful direction; or 

(2) on private property not owned or lawfully occupied or controlled by the person, except 
with the consent of its owner, lessee or occupant. 

B. Whoever commits littering is guilty of a petty misdemeanor and, notwithstanding the provi- 
sions of Section 31-19-1 NMSA 1978, shall be punished by a fine of fifty dollars ($50.00). The use 
of uniform traffic citations is authorized for the enforcement of this section. The court may to the 
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extent permitted by law, as a condition to suspension of any other penalty provided by law, require 
a person who commits littering to pick up and remove from any public place or any private prop- 


erty, with prior permission of the legal owner, any litter deposited thereon. 


History: 1953 Comp., § 40A-8-4, enacted by Laws 
1963, ch, 303, § 8-4; 1975, ch, 199, § 1; 1977, ch. 79, § 1; 
1981, ch. 256, § 1; 2018, ch. 74, § 5. 

Cross references, — For municipal refuse collection 
and disposal, see 3-48-1 NMSA 1978 et seq. 

For provisions relating to uniform traffic citations, see 
66-8-128 NMSA 1978 et seq. 

The 2018 amendment, effective July 1, 2018, provided 
that the penalty for littering shall be a fine of fifty dollars, 
and removed language related to more severe penalties 


30-8-5. Enforcement. 


for littering; in Subsection B, after "petty misdemeanor", 
added "and, notwithstanding the provisions of Section 31- 
19-1 NMSA 1978, shall be punished by a fine of fifty dol- 
lars ($50.00)"; and deleted former Subsection C, which 
stated "Any jail sentence imposed pursuant to Subsection 
B of this section may be suspended, in the discretion of the 
magistrate or judge, upon conditions that the offender as- 
sist in litter clean-up in the jurisdiction for a period not to 
exceed the length of the suspended sentence." 


The state game commission may designate trained employees of the commission vested with 
police powers to enforce the provisions of Section 30-8-4 NMSA 1978. In addition, members of the 
state police, county sheriffs and their deputies, police officers and those employees of the state 
park and recreation commission [state parks division of the energy, minerals, and natural re- 


sources department] vested with police powers shall enforce the provisions of that.section. 


History: 1953 Comp., § 40A-8-4,1, enacted by Laws 
1975, ch. 199, § 2. 

Bracketed material. — The bracketed material’ was 
inserted by the compiler and is not part of the law. Laws 
1977, ch. 254, § 4, abolished the parks and recreation 
commission. Section 8 of that act’ established the natu- 
ral resources department, consisting of several divisions, 


30-8-6. Posting; notice to public. 


including the state park and recreation division, which 
was created by § 11 of the act. Laws 1987, ch. 234 repealed 
the provisions relating to the natural resources depart- 
ment and created the energy, minerals, and natural re- 
sources department, including the. state parks division. 
See 9-5A-3 and 9-5A-6.1 NMSA 1978. 


The state highway department [department of transportation] and the state park and recre- 
ation commission [state parks division of the natural resources department] shall post in areas 
under their control pertinent portions of Section 30-8-4 NMSA 1978 and pleas for the public to 
take their refuse with them and to dispose of it properly. 


History: 1953 Comp., § 40A-8-4.2, enacted by Laws 
1975, ch. 199, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1977, ch. 254, § 4, abolished the parks and recreation 
commission. Section 3 of that act established the natu- 


including the state park and recreation division, which 
was created by § 11 of the act. Laws 1987, ch. 234 repealed 
the provisions relating to the natural resources depart- 
ment and created the energy, minerals, and natural re- 
sources department, including the state parks division. 


See 9-5A-3 and 9-5A-6.1 NMSA 1978. 
ral resources department, consisting of several divisions,’ 


30-8-7. Public education. 


The state game commission, the state highway department [department of transportation], the 
state park and recreation commission [state parks division of the natural resources department] 
and the environmental improvement agency [department of environment] are encouraged to insti- 
tute public education programs through the news media in order to inform the public of the litter 
problem in New Mexico:and of individual efforts that can be made to assist in the abatement of the 
problem. In addition; these agencies are authorized to work with industry organizations in a joint 
antilitter [anti-litter] campaign so that additional effect may be SNE to the antilitter [anti-litter] 
effort in New Mexico. 


Laws 1977, ch. 254, § 4, abolished the parks and rec- 
reation commission. Section 3 of that act established the 
natural resources department, consisting of several divi- 
sions, including the state park and recreation division, 


History: 1953 Comp., § 40A-8-4.3, enacted by Laws 
1975, ch. 199, § 4. 

Bracketed material. — The bracketed was was in- 
serted by the compiler and is not part of the law. 
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which was created by § 11 of the act. Laws 1987, ch. 234 resources department, including the state parks division. 
repealed the provisions relating to the natural resources See 9-5A-3 and 9-5A-6.1 NMSA 1978. 
department and created the energy, minerals, and natural oa 


30-8-8. Abatement of a public nuisance. 


A. Except as herein provided, an action for the abatement of a public nuisance shall be goy- 
erned by the general rules of civil procedure. 

B. Acivil action to abate a public nuisance may be brought, by verified complaint in the name 
of the state without cost, by any public officer or private citizen, in the district court of the county 
where the public nuisance exists, against any person, corporation or association of persons who 
shall create, perform or maintain a public nuisance. ~ ' 

C. When judgment is against the defendant in an action to abate a public nuisance, he shall be 
adjudged to pay all court costs and a reasonable fee for the complainant's attorney, when the suit 
is not prosecuted exclusively by the attorney general or a district attorney. 


History: 1953 Comp., § 40A-8-5, enacted by Laws department) had primary jurisdiction over pollution 
1963, ch. 303, § 8-5. . control and means were available to compel agency to 

Cross references, — For control. of contagious dis- ... perform its duties, should it fail to do so. State ex rel. 
eases and dangerous conditions by health authorities, see Norvell v. Arizona Pub. Serv. Co., 1973-NMSC-051, 85 
24-1-15 to 24-1-19, 24-1-21 NMSA 1978. ~ NLM. 165, 510 P.2d 98. 

For admissibility of evidence in proceedings hereunder, Sufficiency of complaint. — Where the nuisance 
see 30-9-7 NMSA 1978. complained of is a nuisance per se, and denounced as such 

For procedure in seeking injunction, see (Rules 1-065 in the statute, it is sufficient for the complaint to allege its 
and 1-066 ceanapany gs existence in the language of the statute. State v. Robert- 


son, 1957-NMSC-060, 63 N.M. 74, 313 P.2d 342. 


ANNOTATIONS _Injunction power of court. — Injunction under gen- 
Injunction authorized. — Injunctive relief could eral equity powers of court to protect public morals could 
be employed to protect the public health, morals, safety not be had where complaint was brought under statute 
and welfare from irreparable injury by a publi¢ nuisance. providing for injunction and abatement of nuisance and 
State ex rel. Marron v. Contpere, 1940-NMSC-041,44. NM. __ forfeiture of premises on proof that "lewdness, assignation 
414, 103 P2d 273. or prostitution” existed there. State ex rel. Murphy v. Mor- 
Crime not enjoinable as such. — Where a ground ley, 1957-NMSC-087, 63 N.M. 267, 317 P.2d 317. . 
of equitable jurisdiction to enjoin otherwise exists, the Recovery of pecuniary damages is not provided 
claim to such relief is not to be denied merely because by this section. Thus, a private plaintiff's attempt to re- 
the act complained of constitutes a crime, but a crime cover pecuniary damages for the pollution of his ground- 
may not in and of itself be made an independent ground water must fail. Schwartzman, Ine. v: Atchison, Topeka & 
for injunction; hence, trial court could not extend au- Santa Fe Ry., 857 F. Supp. 838 (D.N.M. 1994). L 
thority of its restraint against defendant from main- Statute provides alternative means for abating 


noxious odors, — Where air quality standards or regula- 


taining a certain premises for oses of lewdness, as- : : . : 
we ee eyes pe tions have not been established as to what constitutes “air 


signation or prostitution throughout entire county, and 


2 pet ; cae ion" iolation of the Air Quality Control 

its attempt to do'so fell squarely within the interdiction pollution" and thus no violation o 

that equity may not be employed to forestall the com- Act (Sections 74-2-1 to 74-2-17 reesei bel om 

mission of a crime. State v. Robertson, 1957-NMSC-060, tions and standards is apparent, the public nuisance law 

63 N.M. 74, 313 P.2d 342. may provide an alternative means for the environmental 
Motion picture. — Injunction of motion picture as improvement division (now environment department) to 

Tiliaheo! hectibis “of “lewdnces™ would be in.the.nataxe abate noxious odors. 1978 Op. Att'y Gen. No. 78-12... 

of censorship and prior restraint. State ex rel. Murphy v. Law reviews. — For Comment, Control of Industrial 

Morley, 1957-NMSC-087, 63 N.M. 267, 317 P.2d 317. Watee st oltaiien in Newimiexion, pee 9 Nets Rosagrces J. 
Bond as enforcement device. — A trial judge has 653 (1969). . 

Balii-the ietaintovbend tes clicevelion anhdradt! indus brant For note, Gabaldon.y. Sanchez: New Developments in 


the Law of Nuisance, Negligence and Trespass," see 9 
N.MLL. Rev. 367 (1979). 

Am. Jur. 2d, A.L.R. and C.J.S. references. —58 Am. 
Jur, 2d Nuisances §§ 229 to 267. 


equitable powers to draw upon in providing means. for the 
enforcement of order restraining defendant from using, 
occupying or maintaining a certain premises for purposes 
of lewdness, assignation or prostitution, by requiring a 


bond of defendant, so long as its effect is confined to the : Carwash as nuisance, 4 A.L.R. 4th 1308. 
premises in question. State v. Robertson, 1957-NMSC-060, When statute of limitations begins to run as to 
63 N.M. 74, 313 P.2d 342. [ — Pee for nuisance based on air pollution, 19 
Peet on be aesieekion ion brought unde rm eee pero Validity and application of statute authorizing for- 
i a feiture of use or closure of real property from which ob- 
tees odd aaaerice wy ag I of ate nada at scene materials have been disseminated or exhibited, 25 


Standing to sue for pollution abatement. — Ac- A.L.R.4th 395. 
tion brought by attorney general and certain private Business interruption, without physical damage, as ac- 


citizens for injunction to abate alleged public nuisance tionable, 65A.L.R.4th 1126. : ; 
caused by emissions from coal-burning power plant What constitutes 1a injury a entitles apes 
should have been dismissed in trial court since en- party to maintain action based on public nuisance - mod- 


vironmental improvement agency (now environment ern cases, 71 A.L.R.4th 13. 


965 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-8-8.1 CRIMINAL OFFENSES 30-8-9 


Nuisance as entitling owner or occupant of real estate addition to, damages for depreciation in value of protest 
to recover damages for personal inconvenience, discom- or its use, 25 A.L.R.5th 568. 
fort, annoyance, anguish, or sickness, distinct from, or in 66 C.J.S. Nuisances §§ 102 to 110. 


30-8-8.1. Abatement of house of prostitution. 


A. When the public nuisance sought to be abated under the provisions of Section 30-8-8 NMSA 
1978 is a house of prostitution, as defined in Section 30-9-8 NMSA 1978, in addition to injunctive 
relief, the remedies and presumptions provided in this section apply. 

B. For the purposes of this section and Section 30-8-8 NMSA 1978, two or more convictions of 
any person or persons occurring at least one week apart within a period of one year for violation of 
either Section 30-9-2 or 30-9-3 NMSA 1978 arising out of conduct engaged in at the place described 
in an abatement action creates a presumption that the place is a house of prostitution. However, 
this presumption shall not arise unless the person against whom the abatement action is brought 
is shown to have had actual knowledge or to have received written notice from law enforcement 
officials of the convictions upon which the presumption is based. The knowledge must have been 
acquired or the notice given no more than thirty days after the date of the convictions. For the 
purpose of this section the "date of the convictions" is the date upon which a plea of guilty or nolo 
contendere or a judgment of guilty entered in the case charging the crime is final and unappealable. 

C. If, in an abatement action brought under Section 30-8-8 NMSA 1978,.a binding admission 
is made by the defendant or the court concludes that a house of prostitution exists at the location 
alleged, the court may, as part of its judgment: 

(1) direct the removal from the house of prostitution all movable personal property used in 
conducting the house of prostitution and shall direct the sale of that property in the same manner 
as personal property is sold when seized under a writ of execution; and 

(2) order the closing of the house of prostitution for a period of one year and prohibit any 
person entering it except under conditions specified in the order. 

D. Ifajudgement entered under the provisions of Subsection C of this section includes the pro- 
visions of Paragraph (2) of that subsection, the court shall include in its judgment a provision for 
permitting the owner of the premises ordered closed to take possession of them if he files a bond 
with sureties to be approved by the court in an amount equal to the full value of the property con- 
ditioned upon his promise to abate the nuisance immediately and prevent the reoccurrence of the 
nuisance for one year thereafter. 


History: Laws 1989, ch. 114, § 1. ANNOTATIONS 


Am. Jur: 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Disorderly Houses §§ 40 to 48. 
27 C.J.S. Disorderly Houses § 18. 


30-8-9. Abandonment of dangerous containers. 


Abandonment of dangerous containers consists of any person; 

A. abandoning, discarding or keeping in any place accessible to children, any refrigerator, ice- 
box, freezer, airtight container, cabinet or similar container, of a capacity of one and one-half cubic 
feet or more, which is no longer in use, without having the attached doors, hinges, lids or latches 
removed or without sealing the doors or other entrances so as to make it impossible for anyone to 
be imprisoned therein; or 

_B. who, being the owner, lessee or manager of any premises, knowingly permits any abandoned 
or discarded refrigerator, icebox, freezer, airtight container, cabinet or similar container of a capac- 
ity of one and one-half cubic feet. or more, and which remains upon such premises in a condition 
whereby a child may be imprisoned therein. 

Whoever commits abandonment of dangerous containers is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-8-6, enacted by Laws 
1963, ch. 303, § 8-6. 
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30-8-10. Repealed. 


Repeals. — Laws 2000, ch. 22, § 3 repealed 30-8-10 July 1, 2000. For provisions of the former section, see the 
NMSA 1978, as enacted by Laws 1963, ch. 303, § 8-7, relat- 1999 NMSA 1978 on NMOneSource.com. For present com- 
ing to placing injurious substances on highways, effective parable provisions, see 66-7-364 NMSA 1978. 


30-8-11. Illegal prescribing of medicine. 


Illegal prescribing of medicine consists of any physician or other person, while under the influ- 
ence of any alcoholic beverage or narcotic, prescribing or compounding for any other person, any 
poison, drug or medicine. 

Whoever commits illegal prescribing of medicine while under the influence of any alcoholic bev- 
erage or narcotic is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-8-8, enacted by Laws 
1963, ch. 808, § 8-8. 
30-8-12. Repealed. 
Repeals. — Laws 2018, ch. 74, § 56 repealed 30-8-12 July 1, 2018. For provisions of former section, see the 2017 


NMSA 1978, as enacted by Laws 1963, ch. 303, § 8-9, re- NMSA 1978 on NMOnesource.com. 
lating to conduct offensive to public well-being, effective 


30-8-13, Repealed. 
Repeals. — Laws 2018, ch. 74, § 56 repealed 30-8-13 highways, effective July 1, 2018. For provisions of former 


NMSA 1978, as enacted by Laws 1963, ch. 303, § 8-10, section, see the 2017 NMSA 1978 on NMOnesource.com. 
relating to unlawfully permitting livestock upon public 


30-8-14. Recompiled. 


Recompilations. — Laws 2019, ch. 155, § 2 recompiled 
and amended former 30-8-14 NMSA 1978 as 66-7-363.1 
NMSA 1978 effective June 14, 2019. 


ARTICLE 9 


Sexual Offenses 


Sec. Sec. 

30-9-1. Enticement of child. 30-9-14.1. Indecent dancing. 

30-9-2. Prostitution. 30-9-14.2. Indecent waitering. 

30-9-3. Patronizing prostitutes. 30-9-14.3. Aggravated indecent exposure. 

30-9-4. Promoting prostitution. 80-9-15. Corroboration. 

30-9-4.1. Accepting earnings of a prostitute. 30-9-16. Testimony; limitations; in camera hearing. 

30-9-5. Order for medical examination and treatment. 30-9-17, Videotaped depositions of alleged victims who 

30-9-6. Testimony of witnesses to prostitution and lewd- , are under sixteen years of age; procedure; 
ness, use in lieu of direct testimony, 

80-9-7. Evidence. 80-9-17.1. Victims; polygraph examinations; prohibited 

30-9-8. House of prostitution; public nuisance. actions. 

30-9-9. Remedy of lessor. 30-9-18. Alleged victims who are under thirteen years of 

30-9-10. Definitions. age; psychological evaluation. 

30-9-11. Criminal sexual penetration. 30-9-19. Sexual assault; law enforcement agency poli- 

80-9-12. Criminal sexual contact. cies; submission of DNA samples by law 

30-9-13. Criminal sexual contact of a minor. enforcement and laboratories, 

30-9-14, Indecent exposure. 30-9-20. Voyeurism prohibited; penalties. 


30-9-21. Sexual assault survivor's bill of rights. 


30-9-1. Enticement of child. 


Enticement of child consists of: 
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30-9-2 CRIMINAL OFFENSES 30-9-2 


A. enticing, persuading or attempting to persuade a child under the age of sixteen years to 
enter any vehicle, building, room or secluded place with intent to commit an act which would con- 
stitute a crime under Article 9 of the Criminal Code; or 

B. having possession of a child under the age of sixteen years in any vehicle, building, room or 
secluded place with intent to commit an act which would constitute a crime under Article 9 of the 
Criminal Code. 

Whoever commits enticement of child is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-9-10, enacted by Laws Not lesser included offense of criminal sexual 


1963, ch. 308, § 9-10. penetration. — The offense of enticement of a child is 
Cross references, — For sexual exploitation of chil- not a lesser included offense of criminal sexual penetra- 
dren, see 30-6A-1 NMSA 1978 et seq, . tion, State v. Garcia, 1988-NMCA-069, 100 N,M. 120, 666 
For sexually oriented material harmful to minors, see P.2d 1267, cert. denied, 100 N.M. 192, 668 P.2d 308. 
30-37-1 NMSA 1978 et seq. Completion of offense in evil intent. — The grava- 
Compiler's notes, — The words "Article 9 of the Crim- men of charge that defendant had a female minor in his 
inal Code" refer to Article 9 of Laws 1963, ch. 803, the un- possession for evil purposes, to wit: sexual intercourse, 
repealed portions of which are compiled herein as 30-9-1 was the evil purpose and intent of the possession, so that 
to 30-9-4 and 30-9-5 to 30-9-9 NMSA 1978. the offense was complete from the instant the accused 


formed the evil intent and purpose of sexual intercourse, 
regardless of whether it ever came about. State v. Phipps, 
Possession is control, not forcible abduction. 1943-NMSC-038, 47 N.M. 316, 142 P.2d 550 (decided un- 


State v. Perea, 2008-NMCA-147, 145 N.M. 123, 194 P.3d der prior law). 


ANNOTATIONS 


738, cert. denied, 2008-NMCERT-009, 145 N.M. 257, 196 Charging offense. — Where, in charging the offense, 
P3d 488. the words "for the purpose of unlawful sexual intercourse" 
Possession of minor girl. — Where the thirteen-year were used, the quoted phrase did not describe an act of 
old minor victim voluntarily entered the defendants’ car; fornication only, since an act of sexual intercourse was 
the defendant and the victim drove around all day; the lawful or unlawful according to the relation of the par- 
victim was frightened but did not feel that she could sum- ties, State v. Chenault, 1915-NMSC-024, 20 N.M. 181, 147 
mon help; the defendant determined the route and the P, 283, , : ‘ 
stops and controlled the course of events; the victim was Conclusions of jury sustained. — Where jury had 
not of legal driving age and could not take control of the opportunity to see the witnesses, heard their testimony 
car; and the defendant's purpose was to have sex with and concluded that sexual intercourse had taken place, 
the victim, the defendant had "possession" of the victim. conviction would be sustained even though it necessitated 


State v. Perea, 2008-NMCA-147, 145 N.M. 123, 194 P.3d the rejection of the truth of some of the state's testimony 
738, cert. denied, 2008-NMCERT-009, 145 N.M, 257,196 in. the case, State v. Phipps, 1943-NMSC-038, 47 N.M. 416, 


P.3d 488. 142 P.2d 550. 

A man who had a minor girl in his possession for evil _ Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
purposes was guilty, whether she had been enticed away ity, construction, and application of statutes or ordinances 
or carried off by him. State v. Martin, 1923-NMSC-036, 28 regulating sexual performance by child, 42 A.L.R.5th 291, 
N.M. 489, 214 P. 575; State v, Chenault, 1915-NMSC-024, 20 .. Constitutionality, with respect to accused's rights to 
N.M. 181, 147 P. 283; State v. Chitwood, 1923-NMSC-034, information or confrontation, of statute according confi- 
28 N.M. 484, 214 P. 575. dentiality to sex crime victim's communications to sexual 

"Enticement" means to incite or instigate, to allure, counselor, 43 A.L.R.4th 395, nt 
attract or lead astray; it indicates an intentional act. State Validity, construction, and application of state stat-utes 
v. Garcia, 1983-NMCA-069, 100 N.M. 120, 666 P.2d 1267, or ordinances regulating sexual performance by child, 42 
cert. denied, 100 N.M. 192, 668 P.2d 308, _ ALR.5th 291, 


30-9-2. Prostitution. 


Prostitution consists of knowingly engaging in or offering to engage in a sexual act for hire. 

As used in this section "sexual act" means sexual intercourse, cunnilingus, fellatio, masturba- 
tion of another, anal intercourse or the causing of penetration to any extent and with any object of 
the genital or anal opening of another, whether or not there is any emission. 

Whoever commits prostitution i is guilty of a petty misdemeanor, unless such crime is a second or 
subsequent conviction, in which case such person is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-9-11, enacted by Laws ANNOTATIONS 

1963, ch. 303, § 9-11; deh ch. 2338, § 1; 1989, ch, 132, ae) , \ EL 2M 
81, Constitutionality. — This section does not violate the 

The 1989 pea a Bhi} effective June 16, 1989, sub- equal protection clause of the fourteenth amendment of 
stituted "a sexual act" for "sexual penetration" in the first the United States constitution or the equal rights amend- 
and second paragraphs, and inserted "masturbation of an- ment of the New Mexico constitution, State v. Sandoval, 
ofkeet'in the seuvad parartan 1982-NMCA-091, 98 N.M. 417, 649 P.2d 485. 

"Masturbation" construed, — A jury, instruction 


defining masturbation to include erotic stimulation of 
the genital organs by the alternative means of "sexual 
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30-9-3 SEXUAL OFFENSES 30-9-4 


fantasies" extended the scope of criminal conduct prohib- 
ited by this section and constituted reversible error. State 
uv. Mayfield, 1995-NMCA-077, 120 N.M. 198, 900 P.2d 358. 

Possession of woman for unlawful purposes, — 
The having in possession of a woman for purposes of un- 
lawful sexual intercourse was criminal. State v. Chenault, 
1915-NMSC-024, 20 N.M. 181, 147 P. 283 (decided under 
prior law). 

Law reviews. — For symposium, "The Impact of the 
Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L. Rev. 106 (1973). 


30-9-3. Patronizing prostitutes. 


Patronizing prostitutes consists of: 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Prostitution §§ 1 to 30. 

Entrapment defense in sex offense prosecutions, 12 
A.L.R.4th 413. 

Laws prohibiting or regulating "escort services," "out- 
call entertainment" or similar services used to carry on 
prostitution, 15 A.L.R.5th 900. 

73 C.J.S. Prostitution and Related Offenses §§ 2 to 20. 


A. entering or remaining in a house of prostitution or any other place where prostitution is 
practiced, encouraged or allowed with intent to engage in a sexual act with a prostitute; or 

B. knowingly hiring or offering to hire a prostitute, or one believed by the offeror to be a pros- 
titute, to engage in a sexual act with the actor or another. 

As used in this section, "a sexual act" means sexual intercourse, cunnilingus, fellatio, masturba- 
tion of another, anal intercourse or the causing of penetration to any extent and with any object of 
the genital or an anal opening of another whether or not there is any emission. 

Whoever commits patronizing prostitutes is guilty of a petty misdemeanor, unless such crime is 
a second or subsequent conviction, in which case such person is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-9-12, enacted by Laws 
1963, ch. 303, § 9-12; 1981, ch. 233, § 2; 1989, ch. 132, § 2. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "a sexual act" for "sexual penetration" throughout 
the section, in Subsection B inserted "or one believed by 
the offeror to be a prostitute", inserted "masturbation of 
another” in the next-to-last undesignated paragraph, and 


30-9-4. Promoting prostitution. 


substituted "an anal" for "oral" in the next-to-last undes- 
ignated paragraph. 


ANNOTATIONS 


Law reviews. — For symposium, "The Impact of the 
Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L. Rev. 106 (1973). 


Promoting prostitution consists of any person, acting other than as a prostitute or patron of a 


prostitute: © 


A. knowingly establishing, owning, maintaining or managing a house of prostitution or a place 
where prostitution is practiced, encouraged or allowed, or participating in the establishment, own- 


ership, maintenance or management thereof; 


B. knowingly entering into any lease or rental agreement for any premises which a person 
partially or wholly owns or controls, knowing that such premises are intended for use as a house of 
prostitution or as a place where prostitution is practiced, encouraged or allowed; 

C. knowingly procuring a prostitute for a house of prostitution or for a place where prostitution 


is practiced, encouraged or allowed; 


D. knowingly inducing another to become a prostitute; 

E. knowingly soliciting a patron for a prostitute or for a house of prostitution or for any place 
where prostitution is practiced, encouraged or allowed; | 

F. knowingly procuring a prostitute for a patron and receiving compensation therefor; 

G. knowingly procuring transportation for, paying for the transportation of or transporting a 
person within the state with the intention of promoting that person's engaging in prostitution; 

H. knowingly procuring through promises, threats, duress or fraud any person to come into the 
state or causing a person to leave the state for the purpose of prostitution; or 

I. under pretense of marriage, knowingly detaining a person or taking a person into the state 
or causing a person to leave the state for the purpose of prostitution. 

Whoever commits promoting prostitution is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-9-13, enacted by Laws 
1963, ch. 303, § 9-13; 1981, ch. 233, § 3. 


Cross references. — For sexual exploitation of chil- 
dren by prostitution, see 30-6A-4 NMSA 1978. 
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ANNOTATIONS § 1). Territory v. McGrath, 1911-NMSC-026, 16 N.M. 202, 
‘ ; b 114 P. 364 (decided under prior law),;, « 

Suspension of sentence set aside. — Substantial It was unnecessary to set forth in the indictment the 
evidence that defendant permitted certain premises which names of persons permitted toruse the premises unlaw- 
were under her control to be used for purposes of prostitu- fully. State v. Alston, 1923-NMSC-006, 28 N.M. 379, 212 
tion, lewdness and assignation, supported judgment of trial P. 1031. é 
court in setting aside order of suspension of one month jail Law ireviews42 Hur symposium, "The Impact of the 
sentence imposed for keeping a house of prostitution. State Equal Rights Amendment on the New Mexico Criminal 
v, Snyder, 1923-NMSC-021, 28 N.M. 387, 212 P. 736. Code," see 3 N.MLL. Rev. 106 (1973). 

Sufficient evidence to support promoting prosti- Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am, 
tution conviction. — Where defendant was convicted Jur, 2d Diserdasty Houses §§ 14, 19; 683A Am, Jur. 2d Pros- 
of human trafficking, promoting prostitution, accepting titution §§ 7 to 9, 15 to 23. 
earnings from a prostitute, contributing to the delin- Criminal responsibility of woman who connives or con- 
quency of a minor, and conspiracy, defendant's conviction sents to her own transportation for immoral purposes, 84 
for promoting prostitution was supported by substantial ALR. 376. 
evidence where the evidence presented at trial estab- Separate acts of taking earnings of or support from 
lished that defendant created an advertisement for the prostitute as separate or continuing offenses of pimping, 
victim on a website commonly used to advertise prostitu- 3 A.L.R.4th 1195. 
tion services, that defendant listed his phone number as Entrapment defense, availability in state court of de- 
the contact number in the advertisement, and that defen- fense where one accused of pandering denies participation 


dant took the victim to a gas station and dropped her off in offense, 5 A.L.R.4th 1128, 
there intending for her to exchange sex for money. State v, Entrapment defense in sex offense prosecution, 12 


Jackson, 2018-NMCA-066, cert. denied. A.L.R.4th 413. 

Indictment sufficient. — A count in which it was Validity, construction, and application of state statute 
charged that defendant, on a certain day, at a certain forbidding unfair trade practice or competition by dis- 
place, did, unlawfully, set up and keep a house of prosti- criminatory allowance of rebates, commissions, discounts, 
tution in a certain town, within seven hundred feet of a or the like. 41 A.L.R.4th 675. 
certain theater, contrary to the form of the statute, suf- » o7C.5S. Disorderly Houses §§ 2 to 6; 73 C..S, Prostitu- 
ficiently conformed with the statute (Laws 1901, ch, 84, tion and Related Offenses 88 4 to 13. 


30-9-4.1. Accepting earnings of a prostitute. 


Accepting the earnings of a prostitute consists of accepting, receiving, levying or appropriating 
money or anything of value, without consideration, from the proceeds of the earnings of a person 
engaged in prostitution with the knowledge that the person is engaged in prostitution and that 
the earnings are derived from engaging in prostitution, or knowingly owning or knowingly manag- 
ing a house or other place where prostitution is practiced or allowed and living or deriving support 
or maintenance, in whole or in part, from the earnings or proceeds of a person engaged in prostitu- 
tion at that house or place. 

Whoever commits accepting the earnings of a prostitute is guilty of a fourth degree felony 


History: Laws 1981, ch, 233, § 4. trial testimony from. the victim. established that defen- 
dant knew that the victim was engaged in prostitution 


ANNOTATIONS and that the victim gave defendant money she received as 
Sufficient evidence to support conviction. — a result. of various sexual transactions. State v. Jackson, 
Where: defendant was convicted of human: trafficking, » ° 2018-NMCA-066, cert. denied, 
promoting prostitution, accepting earnings from a prosti- Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
tute, contributing to the delinquency of a minor, and con- Am. Jur. 2d Prostitution §§ 24 to 26. 
spiracy, defendant's conviction for accepting earnings of a 73 C.J.S. Prostitution §§ 17, 18. 


prostitute was supported by substantial evidence where 


30-9-5. Order for medical examination and treatment. 


In addition to its general sentencing authority, the court may order any defendant convicted of 
prostitution or patronizing prostitutes to be examined for venereal disease and shall sentence any 
diseased defendant to submit to medical treatment until he is discharged from treatment as non- 
infectuous [noninfectious]. If the defendant is without funds to pay for medical treatment, it shall 
be provided by the state department of public health [department of health]. 


History: 1953 Comp., § 40A-9-14, enacted by Laws Section 12-1-2, 1953 Comp. (Laws 1937, ch. 39, § 2), 
1963, ch. 308, § 9-14. creating the state department of health, was repealed by 
Bracketed material, — The bracketed material was Laws 1968, ch. 37, § 7. Laws 1968, ch. 37, § 3, (former 12- 
inserted by the compiler and is not part of the law. 1-28, 1953 Comp.), transferred all powers, duties, etc. of 


the department of public health to the health and social 
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30-9-6 SEXUAL OFFENSES 30-9-8 


services department, which department was abolished by 
Laws 1977, ch. 258, § 5. Section 4 of the 1977 act estab- 
lished the health and environment department, consist- 


former 9-7-4 NMSA 1978, relating to the health and en- 
vironment department, and enacted a new 9-7-4 NMSA 
1978, creating the department of health. 


ing of several divisions. Laws 1991, ch. 25, § 16 repealed 


30-9-6. Testimony of witnesses to prostitution and lewdness, 


In any investigation, proceeding, preliminary hearing or trial before any court, magistrate or 
grand jury concerning a violation of or an attempt to commit any crime in violation of Sections.9- 
11, 9-12 and 9-13 [30-9-2, 30-9-3 and 30-9-4. NMSA 1978] of this article, no person shall be excused 
from giving testimony or producing documentary or other evidence material to such investigation, 
proceeding, preliminary hearing or trial on the ground that the testimony or evidence required 
of him is incriminating evidence; provided that, any person who is so subpoenaed:and ordered to 
testify or. produce evidence concerning such crimes shall be immune to prosecution or conviction 


for any violation of such crimes about which he may testify. 


History: 1953 Comp., § 40A-9-15, enacted by Laws 
1963, ch. 303, § 9-15, 


30-9-7. Evidence. 


Cross references. — For protection against self- 
incrimination, see N.M. Const., art. IT, § 15. 


In any proceeding under Article 9 [30-9-1 through 30-9-9 NMSA 1978] or action to abate a public 
nuisance under Article 8 [30-8-1 to 30-8-4, 30-8-8 to 30-8-138 NMSA 1978], arenes about the fol- 


lowing circumstances is admissible in er inledies: 


A. the general reputation of the place; 


B. the reputation of the persons who reside in or frequent the place; 

C. the frequency, timing and length of visits by nonresidents; and 

D. prior convictions of the defendant or persons who reside in or frequent the place under Sec- 
tions 9-11, 9-12 and 9-13 [30-9-2, 30-9-3 and 30-9-4 NMSA 1978] of this article or Sections 40-34-1 
through 40-34-5 New. Mexico Statutes Annotated, 1953 Compilation, or of any other offense of like 


nature wherever committed. 


History: 1953 Comp., § 40A-9-16, enacted by Laws 
1963, ch. 303, § 9-16. 

Cross references. — For general rule on admissibil- 
ity of evidence of other crimes, see Paragraph B of Rule 
11-404 NMRA. 

Compiler's notes. — Sections 40-34-1 through 40-34-5, 
1953 Comp., relating to prostitution, which are referred to in 
Subsection D, were repealed by Laws 1963, ch. 303, § 30-1. 


ANNOTATIONS 


Proof not restricted. — Evidence by which an estab- 
lishment might be proved a house of prostitution was not 
limited to a proof of facts mentioned in statute. Territory v. 
McGrath, 1911-NMSC-026, 16 N.M. 202, 114 P. 364. 

Admissibility of prior conviction. — Proof of a prior 
conviction for keeping a house of prostitution should have 
been restricted to a conviction previously had under the 
provisions of current act (Laws 1921, ch. 69) and not of a 
prior act. State v. Snyder, 19283-NMSC-022, 28 N.M. 388, 
212 P. 736 (decided under prior law). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Disorderly Houses §§ 29 to 32; 683A Am. Jur. 2d 
Prostitution § 28. 

Admissibility, in prosecution for sexual Bienes, of 
evidence of other similar offense, 77 A.L.R.2d 841, 2 
A.L.R.4th 330, :; 

Admissibility, at criminal ‘prosecution, of expert testi- 
mony on rape trauma syndrome, 42 A.L.R.4th 879. 

Admissibility of expert testimony as to criminal 
defendant's propensity toward sexual deviation, 42 
A.L.R.4th 937, : 

Admissibility,.in rape case, of evidence that Proce 
raped, or attempted to rape person other than prosecutrix 
- prior offenses, 86 A.L.R.5th 59, 

Admissibility, in rape case,-of evidence that accused 
raped or attempted to rape person other then prosecutrix 
- subsequent acts, 87 A.L.R.5th 181. 

‘Admissibility, in rape case, of evidence that accused 
raped, or attempted to rape, person other than prosecutrix 
- offenses unspecified as to time, 88 A.L.R.5th 429, 

27 C.J,S. Disorderly Houses § 14 (1-5); 73 C.uJ.S. Prosti- 
tution and Related Offenses § 6. 


30-9-8. House of prostitution; public nuisance. 


As used in this section "house of prostitution" means a building, enclosure or place that is used 
for the purpose of prostitution as that crime is defined in Section 30-9-2 NMSA 1978. A house of 


prostitution is a public nuisance per se, 
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History: 1953 Comp., § 40A-9-17, enacted by Laws or prostitution throughout entire county, and its attempt 

1963, ch. 303, § 9-17; 1989, ch. 114, § 2. to do so fell squarely within the interdiction that equity 

Cross references. — For abatement of public nui- may not be employed to forestall the commission of a 

sance, see 30-8-8 NMSA 1978. crime. State v. Robertson, 1957-NMSC-060, 63 N.M. 74, 
The 1989 amendment, effective March 28, 1989, 313 P.2d 342. 

added the first sentence. Sufficiency of complaint. — Where the nuisance 

. complained of is a nuisance per se, and denounced as 

ANNOTATIONS such in the statute, it is sufficient for the complaint 

Criminal proceeding. — Former statute providing to allege its existence in the language of the statute. 


State v, Robertson, 1957-NMSC-060, 63 N.M. 74, 313 


for injunction and abatement of nuisance and forfeiture of Pod 342. 


premises on proof that lewdness, ‘assignation or prostitu- 


: feat ‘ minabinnatureapdithe complaingwes Bond as enforcement device. — A trial ‘dee hea 
pened oti fy tee dots ee Coe both the statute and the discretion inherent in his broad 


rel. Murphy v. Morley, 1957-NMSC-087, 63 N.M. 267, 317 equitable powers to draw upon. in providing means for the 
P2d 317. , F enforcement of order restraining defendant, from using, 


Crime not enjoinable as such. — Where a ground occupying or maintaining a certain premises for purposes 
of equitable jurisdiction to enjoin otherwise exists, the of lewdness, assignation or prostitution, by requiring a 
claim to such relief is not to be denied merely because bond of defendant, so long as its effect is confined to the 


the act complained of constitutes a crime, but a crime premises in question, State v. Robertson, 1957-NMSC-060, 


. : : 63 N.M. 74, 318 P.2d 342. 
may not in and of itself be made an independent ground , : 
for injunction; hence, trial court could not extend author- Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


ity of its restraint against defendant from maintaining ity of statutes or ordinances requiring sex-oriented busi- 
a certain premises for purposes of lewdness, assignation nesses to obtain operating licenses, 8 A.L.R.4th 180. 


30-9-9. Remedy of lessor. 


If the lessee. of property has been convicted of using it as a house of prostitution, or if the prop- 
erty has been adjudged to constitute a public nuisance for that reason, the lease by which the 
property is held is voidable by the lessor. The lessor shall have the same remedies for regaining 
possession as in the case of a tenant holding over his term. 


History: 1953 Comp., § 40A-9-18, enacted by Laws | ANNOTATIONS 
1963, ch. 303, § 9-18, ; Nae 
Cross references. — For provisions on forcible entry Recovery of rent barred. — Where building was 


and unlawful detainer, see 35-10-1 NMSA 1978 et'seq. leased with intent that it be used as a house of prosti- 


For Unik O UResident Relat Act, 47-8-1 tution, and the house was so used, the lessor could not 
MEA cae Cee ek ae A recover rent, McRae v. Cassan, 1910-NMSC-088, 15 N.M. 


496, 110 P. 574. 


30-9-10. Definitions. 


As used in Sections 30-9-10 through 30-9-16 NMSA 1978: 

A. "force or coercion" means: 

(1) the use of physical force or physical violence; 

(2) the use of threats to use physical violence or physical force against the victim or an- 
other when the victim believes that there is a present ability to execute the threats; 

(3) the use of threats, including threats of physical punishment, kidnapping, extortion or 
retaliation directed against the victim or another when the victim believes that there is an ability 
to execute the threats; 

(4) the perpetration of criminal sexual penetration or criminal sexual contact when the 
perpetrator knows or has reason to know that the victim is unconscious, asleep or otherwise physi- 
cally helpless or suffers from a mental condition that renders the victim incapable of understand- 
ing the nature or consequences of the act; or 

(5) the perpetration of criminal sexual penetration or criminal sexual contact by a psycho- 
therapist on his patient, with or without the patient's consent, during the course of psychotherapy 
or within a period of one year following the termination of psychotherapy. 

Physical or verbal resistance of the victim is not an element of force or coercion; 

B. "great mental anguish" means psychological or emotional damage that requires peychiancte 
or psychological treatment or care, either on an inpatient or outpatient basis, and i is characterized 
by extreme behavioral change or severe physical symptoms; 

C. "patient" means a person who seeks or obtains psychotherapy; 
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D. "personal injury" means bodily injury to a lesser degree than great bodily harm and in- 
cludes, but is not limited to, disfigurement, mental anguish, chronic or recurrent pain, pregnancy 
or disease or injury to a sexual or reproductive organ; 

E. "position of authority" means that position occupied by a parent, relative, household mem- 
ber, teacher, employer or other person who, by reason of that position, is able to exercise undue 
influence over a child; 

F. "psychotherapist" means a person who is or purports to be a: 

(1) licensed physician who practices psychotherapy; 

(2) licensed psychologist; 

(3) licensed social worker; 

(4) licensed nurse; 

(5) counselor; 

(6) substance abuse counselor; 

(7) psychiatric technician; 

(8) mental health worker; 

(9) marriage and family therapist; 

(10) hypnotherapist; or 

(11) minister, priest, rabbi or other similar functionary of a religious organization acting 
in his role as a pastoral counselor; 

G. "psychotherapy" means professional treatment or assessment of a mental ‘or an emotional 
illness, symptom or condition; 

H. "school" means any public or private school, including the New Mexico military institute, 
the New Mexico school for the blind and visually impaired, the New Mexico school for the deaf, 
the New Mexico boys' school, the New Mexico youth diagnostic and development. center, the Los 
Lunas medical center, the Fort Stanton hospital, the New Mexico behavioral health institute at 
Las Vegas and the Carrie Tingley crippled children's hospital, that offers a program of instruction 
designed to educate a person in a particular place, manner and subject area. "School" does not in- 
clude a college or university; and 

I. "spouse" means a legal husband or wife, unless the couple is living apart or either husband 
or wife has filed for separate maintenance or divorce. 


History: 1953 Comp., § 40A-9-20, enacted by Laws Mental anguish. — Expert testimony concerning the 
1975, ch. 109, § 1; 1979, ch. 28, § 1; 1993, ch. 177, § 1; victim's mood swings from depression to anger, the vic- 
2001, ch. 161, § 1; 2005, ch. 318, § 7. tim's emotional inability to re-enroll in school, indications 

The 2005 amendment, effective June 17, 2005, that the victim had started drinking more to block out 

changed the name of the New Mexico school for the visu- what happened, and the victim's plan to move in order 
ally handicapped to the New Mexico school for the blind to avoid bad memories and embarrassment was sufficient 
and visually impaired and changed the name of the Las evidence to establish the element of mental anguish. State 
Vegas medical center to the New Mexico behavioral insti- v. Barraza, 1990-NMCA-026, 110 N.M. 45, 791 P.2d 799, 
tute at Las Vegas in Subsection H. cert. denied, 109.N.M. 704, 789 P.2d 1271. 

The 2001 amendment, effective July 1, 2001, added Sufficient evidence of great mental anguish. — 
Subsection H and redesignated former Subsection H as Where defendant was convicted of first-degree criminal 
Subsection I. , sexual penetration (CSP), and where defendant claimed 

The 1993 amendment, effective July 1, 1993, in Sub- that the state failed to establish that the victim suffered 
section A, substituted "contact" for "conduct" near the be- great mental anguish as a result of the incident and that 
ginning of Paragraph (4), redesignated the former second the evidence is therefore insufficient to support his con- 
sentence of Paragraph (4) as the second undesignated viction for first-degree CSP, evidence that the victim was 
paragraph of the subsection, added Paragraph (5), mak- over seventy years of age, that she moved to another state 
ing a related grammatical change, and made stylistic to live with her daughter because she felt unable to live 
changes; and added present Subsections C, F, and G, mak- alone, that she experienced constant flashbacks, and as a 
ing related subsection redesignations. result had trouble concentrating and was unable to drive 

for a period of time, was sufficient to support a conclusion 
ANNOTATIONS that the victim suffered great mental anguish as a result 


of the incident. State v, Sena, 2018-NMCA-037, rev'd in 
part by 2020-NMSC-011. 

Position of authority. — Where defendant was consid- 
ered by the victim as a father figure; defendant acted as 
a father figure in the presence of other people; defendant 
did chores at the request of the victim's parent; defendant 


Force or coercion. — Where defendant grabbed 
the victim's breasts, causing pain and discomfort and 
squeezed the victim's breasts so tightly that the victim 
was unable to breath, became dizzy, and was unable to es- 
cape from defendant's grip, there was sufficient evidence 
to support a finding that defendant used force to sexually 


assault the victim. State v. Huff, 1998-NMCA-075, 125 was entrusted by the victim's parent to act as the victim's 

NM. 254. 960 P2d 342. cert. denied. 125 N.M. 146, 958 guardian at times; defendant assumed the role of employer 

P2d 104. : ; : by allowing the victim to earn money at defendant's place 
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of business; and defendant was the trusted friend’ of the ' Evidence of living apart.)— Evidence supported 
victim's parent which allowed defendant to be alone with finding that defendant and his wife were living apart at 
the victim when the victim spent the night at defendant's — the time of an alleged attack by defendant upon his wife, 
house or went to the dump in defendant's truck, the evi- where the wife testified that she felt she was living apart 
dence was sufficient to support a finding that defendant from defendant at the time of the attack, and there was 
exercised a position of authority over the victim. State-v. evidence of the couple's physical separation and the de- 
Gipson, 2009-NMCA-053, 146 N.M. 202, 207 P.3d 1179. ~ fendant's securing other housing and paying one month's 
"Position of authority" interpreted. — In 30-9-10(E) rent. Brecheisen v. Mondragon, 833 F.2d 238 (10th Cir. 
NMSA 1978, the legislature has designated certain rela- 1987), cert. denied, 485 U.S, 1011, 108 S. Ct: 1479, 99 L. 
tionships with a child that represent a "position of author- Ed, 2d 707 (1988). 
ity," and the language "who, by reason of that position, Consensual sex between therapist and adult pa- 
is able to exercise undue influence over a child" does not tient. — A defendant's conduct did not constitute the 
pertain to each of the types of position of authority listed crimes of second: or third degree criminal sexual pen- 
in the definition. Under the definition of "position of au- etration because consensual sex between a therapist 
thority", a household member is presumed to be able to and his adult patient is not a crime. State v. Leiding, 
exercise undue influence over a child such that additional 1991-NMCA-043, 112 N.M. 143, 812 P.2d 797, cert. denied, 
proof concerning a perpetrator's use or possession of such 112 N.M. 77, 811 P.2d 575, © 
authority is not required. State v. Erwin, 2016-NMCA-032, Law reviews. — For symposium, "The higpadt of the 
cert, denied. Equal Rights Amendment on the New Mexico Criminal 
Where defendant, who was charged with criminal sex- Code," see 3 N.M.L. Rev, 106 (1973). 
ual contact of a child thirteen to eighteen years of age, For article, New Mexico Joins the Twentieth Century: 
did not dispute the evidence that he was a household The Repeal of the Marital Rape Exemption, see 22 N.M.L. 
member, but claimed ‘that the state failed to prove that Rev. 551 (1992). 
he used this position of authority to coerce ‘the child to Am, Jur. 2d, A.L.R. and C.J.S, references. — Rape or 
submit to sexual contact, the state was not required to similar offense based on intercourse with woman who is 
prove that defendant, by reason of his position as ahouse- allegedly mentally deficient, 81 A.L.R.3d 1227, 
hold member, was able to exercise undue influence over Criminal responsibility for physical measures under- 
the child, because the legislature has designated certain taken in connection with treatment of mentally disor- 
relationships with a child, including a household, mem- dered patient, 99 A.L.R.3d 854, “Bel” 
ber, that represent a position of authority for purposes of Necessity or permissibility of mental examination to 
prosecution under 30-9-18 NMSA 1978. State v. Erwin, determine competency or credibility of complainant in 
2016-NMCA-032, cert. denied. sexual offense prosecution, 45 A.L:R.4th 310. 
Phrase "unless the couple is. living apart" is not Conviction of rape or related sexual offenses on basis of 
void for vagueness when construed and applied .in the or- intercourse accomplished under the pretext of, or in the 
dinary sense to mean a suspension of the marital relation- course of, medical treatment, 65 A.L.R.4th 1064. 


ship. State v. Brecheisen, 1984-NMCA-011, 101 N.M. 38, 
677 P.2d 1074, cert. denied, 101 N.M. 11, 677 P.2d 624, 


30-9-11. Criminal sexual penetration. 


A. Criminal sexual penetration is the unlawful and intentional causing of a person to engage in 
sexual intercourse, cunnilingus, fellatio or anal intercourse or the causing of penetration, to any extent 
and. with any object, of the genital or anal openings of another, whether or not there is any emission, 

B. Criminal sexual penetration does not include medically indicated procedures. 

C. Aggravated criminal sexual penetration consists of all criminal sexual penetration perpe- 
trated on a child under thirteen years of age with an intent to kill or with a depraved mind regard- 
less of human life. Whoever commits aggravated criminal sexual penetration is guilty of a first 
degree felony for aggravated criminal sexual penetration. 

D. Criminal sexual penetration in the first degree consists of all criminal sexual penetration 
perpetrated: 

(1). on a child aide thirteen years of age; or 
(2)... by the use of force or coercion that results in great bodily harm or great mental ¢ an- 
guish to the victim. 

Whoever commits criminal sexual penetration in the first degree is guilty of a “first degree felony. 

EK. Criminal sexual penetration in the second degree consists of all criminal sexual penetration 
perpetrated: 

(1) _by the use of force. or coercion on a child thirteen to eighteen years of age; 

(2) on an inmate confined in a correctional facility or det when the perpetrator is in a posi- 
tion of authority over the inmate; 

(3) by the use of force or coercion that results in personal injury to the ictien . 

(4). by the use of force or coercion when the perpetrator is aided or abetted by one or more 
persons; ) 
(5) in the commission of any other felony; or 
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(6) when the perpetrator is armed with a deadly weapon. 

Whoever commits criminal sexual penetration in the second degree is guilty of a second de- 
gree felony. Whoever commits criminal sexual penetration in the second degree when the victim 
is a child who is thirteen to eighteen years of age is guilty of a second degree felony for a sexual 
offense against a child and, notwithstanding the provisions of Section 31-18-15 NMSA 1978, 
shall be sentenced to a minimum term of imprisonment of three years, which shall not be sus- 
pended or deferred. The imposition of a minimum, mandatory term of imprisonment pursuant 
to the provisions of this subsection shall not be interpreted to preclude the imposition of sen- 
tencing enhancements pursuant to the provisions of the Criminal Sentencing Act [Chapter 31, 
Article 18 NMSA 1978]. 

F. Criminal sexual penetration in the third degree consists of all criminal sexual penetration 
perpetrated through the use of force or coercion not otherwise specified in this section. 

Whoever commits criminal sexual penetration in the third degree is guilty of a third degree 
felony. 

G. Criminal sexual penetration in the fourth degree consista of all criminal sexual penetration: 

(1) not defined in Subsections D through F of this section perpetrated on a child thirteen 
to sixteen years of age when the perpetrator is at least eighteen years of age and is at least four 
years older than the child and not the spouse of that child; or 

(2) perpetrated on a child thirteen to eighteen years of age when the perpetrator, who is 
a licensed school employee, an unlicensed school employee, a school contract employee, a school 
health service provider or a school volunteer, and who is at least eighteen years of age and is at 
least four years older than the child and not the spouse of that child, learns while performing ser- 
vices in or for a school that the child is a student in a school. 

Whoever commits criminal sexual penetration in the fourth degree is guilty of a fourth degree 


felony. 


History: 1953 Comp., § 40A-9-21, enacted by Laws 
1975, ch. 109, § 2; 1987, ch. 203, § 1; 1991, ch. 26, § 1; 
1993, ch. 177, § 2; 1995, ch. 159, § 1; 2001, ch. 161, § 2; 
2008 (1st S.S.), ch. 1, § 3; 2007, ch. 69, § 1; 2009, ch. 
56, § 1. 

Cross references. — For assault with intent to com- 
mit a violent felony, see 30-3-3 NMSA 1978. 

For sexual exploitation of children, see 30-6A-3 NMSA 
1978. 

For provision that testimony of a victim hereunder need 
not be corroborated, see 30-9-15 NMSA 1978. 

For limitations on testimony regarding victim's past 
sexual conduct, see 30-9-16 NMSA 1978. 

For the Sex Offender Registration and Notification Act, 
see Chapter 29, Article 11A NMSA 1978. 

For Uniform Jury Instructions, see UJI 14-941 to 14-963 
NMRA. 

Compiler's notes. — For Laws 2003, ch, 257 enact- 
ment concerning time limit for prosecution under this sec- 
tion, see 80-1-9.2 NMSA 1978 and notes thereto. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section C, increased the age of the child victim from nine 
to thirteen years, 

The 2007 amendment, effective July 1, 2007, added a 
new Subsection C to provide a penalty for aggravated crimi- 
nal sexual penetration in the first degree; defined criminal 
sexual penetration in the second degree to consist of crimi- 
nal sexual penetration by the use of force or coercion on a 
child thirteen to eighteen years of age; and eliminated the 
penalty for criminal sexual penetration in the third degree 
when the victim is thirteen to eighteen years of age. 

The 2003 (1st S.S.) amendment, effective February 3, 
2004, added the last two sentences of Subsection D and 
the last sentence of Subsection E. 

The 2001 amendment, effective July 1, 2001, sub- 
stituted "eighteen" for "sixteen" in Paragraph D(1); and 
in Subsection F, added the Paragraph (1) designation, 


inserted "the child" following “older than" in Paragraph 
(1), and added Paragraph (2), 

The 1995 amendment, effective July 1, 1995, in Sub- 
section D, added Paragraph (2) and redesignated the re- 
maining paragraphs accordingly. 

The 1993 amendment, effective July 1, 1993, desig- 
nated the formerly undesignated provisions as Subsec- 
tion A; added present Subsection B; redesignated former 
Subsections A through D as Subsections C through F; and 
substituted "Subsections C through E" for "Subsection A, 
B, or C” in the first paragraph of Subsection F. 

The 1991 amendment, effective June 14, 1991, de- 
leted "other than one's spouse” following "person" in the 
first paragraph and substituted "and not the spouse of 
that child" for "the child" at the end of the first sentence 
in Subsection D. 

The 1987 amendment, effective June 19, 1987, added 
Subsection D. 


ANNOTATIONS 


I.. GENERAL CONSIDERATION. 
A. IN GENERAL. 
B. CONSTITUTIONALITY. 
C. ELEMENTS OF OFFENSE. 
D. MULTIPLE CONVICTIONS OR PUNISH- 
MENTS. 
II. INDICTMENT AND INFORMATION. 
Ill. EVIDENCE. 
A. ADMISSIBILITY. 
B, INHERENT IMPROBABILITY. 
C, CORROBORATION, 
D. SUFFICIENCY. 
IV. DEFENSES. 
A. CONSENT. 
B. IMPOTENCY. 
SODOMY. 
INSTRUCTIONS. 
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I. GENERAL CONSIDERATION, 
A. IN GENERAL. 
Constitutionality. — "Unlawful" is defined as "with- 


out excuse of justification" and the use of that term by 
the statute does not render the statute void for vagueness. 
State v. Larson, 1980-NMSC-106, 94 N.M. 795, 617 P.2d 
1310. 

Identical counts and jury instructions. — Where 
multiple counts. of criminal sexual penetration of a 
minor in the indictment and the counts in the jury, in- 
structions were carbon-copy counts of each other and 
where the child's testimony distinguished facts for each 
count and the defendant admitted to having sexual in- 
tercourse with the child on several occasions, there was 
sufficient evidence from which a jury could find sepa- 
rate incidents ‘of criminal sexual penetration and there 
was no violation of double jeopardy. State v. Martinez, 
2007-NMCA-160, 143 N.M, 96, 173 P.3d 18, cert. denied, 
2007- NMCERTO11. 

Double jeopardy. — The crime of attempted CSP III 
is subsumed within assault with intent to commit CSP. 
Proof of an overt act done with the intent of forcing CSP 
required by attempted CSP III is satisfied by the same 
proof required for the attempted restraint by force in the 


CRIMINAL OFFENSES 


assault. (attempted battery) charge. State v. Schackow, , 


2006-NMCA-1238, 140 N.M. 506, 143 P.3d 745, cert. denied, 
2006-NMCERT-008, 140 N.M. 422, 143 P.3d 184. 

Multiple counts of criminal sexual penetration. — 
Section 30-9-11 NMSA 1878 cannot be said as a matter 
of law to evince a legislative intent to punish separately 
each penetration occurring during a continuous attack ab- 
sent proof that each act of penetration is in some sense 
distinct from the others. In determining whether an act 
is. distinct our analysis is informed by the following fac- 
tors culled from decisions of other jurisdictions that have 
considered the issue of multiple punishment in cases of 
rape: (1) temporal proximity of penetrations (the greater 
the interval between acts the greater the likelihood of 
separate offenses); (2) location of the victim during each 
penetration (movement or repositioning of the victim be- 
tween penetrations tends to show separate offenses); (3) 
existence of an intervening event; (4) sequencing of pen- 
etrations (serial penetrations of different orifices, as op- 
posed to repeated penetrations of the same orifice, tend 
to establish separate offenses); (5) defendant's intent.as 
evidenced by his conduct and utterances; and (6) number 
of victims (although not relevant here, multiple victims 
will likely give rise to multiple offenses). Herron v. State, 
1991-NMSC-012, 111 N.M, 357, 805 P.2d 624. 

The term "sexual intercourse" includes penetra- 
tion of the vulva even when the vaginal canal is not pen- 
etrated. State v. Tafoya, 2010-NMCA-010, 147 N.M. 602, 
227 P.3d 92, cert. denied; 2009-NMCERT-012, 147 N.M. 
600, 227 P.3d 90, 

Applicable statute of limitations. — Where the 
state alleges that defendant committed criminal sexual 
penetration of a minor under the age of 13 between Sep- 
tember and December of 1988 and in January of 1989, the 
applicable statute of limitations at the time defendant 
allegedly committed the crime is 15 years. State v. Hill, 
2005-NMCA-143, 188 N.M. 698, 125 P.38d 1175, cert. de- 
nied, 2005-NMCERT-012, 1388 N.M. 772, 126 P.3d 1136. 

Exclusion of defendant from courtroom. — Defen- 
dant's exclusion from the courtroom while child testified 
created a substantial risk that the jury would assume 
that the trial court believed that the defendant had en- 
gaged in misconduct necessitating his absence from the 
courtroom. State v. Rodriguez, 1992-NMCA-088, 114 N.M. 
265, 837 P.2d 459. 

Defendant absent from trial voluntarily. — Factors 
articulated in State v. Clements, 1988-NMCA-094,:108 N.M. 
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13, 765 P.2d 1195, cert. denied, 107 N.M..785, 765 P.2d 758, 
as to waiver of right to be present being occasioned by the 
voluntary ‘absence of an accused, were to be applied only 
when the defendant was absent from trial voluntarily. State 
v. Rodriguez, 1992-NMCA-088, 114 N,M. 265, 837 P.2d 459. 

Trial of co-defendants, — Whether separate tri- 
als are to be held for defendants jointly indicted for at- 
tempted forcible rape was a matter to be addressed to and 
resolved by the sound discretion of the trial court. State v. 
Pope, 1967-NMCA-010, 78 N.M. 282, 430 P.2d 779. 

Defense of mistake of fact. — Twenty year-old de- 
fendant's conviction of fourth degree criminal sexual pen- 
etration was reversed, where the trial court did not con- 
sider his defense of mistake of fact, which was based on 
evidence that he had asked the fifteen year-old victim her 
age and was told by her and another person that she was 
seventeen. Perez v. State, 1990-NMSC-115, 111 N.M, 160, 
803 P.2d 249. 

Prosecutor's remarks held prejudicial. — The pros- 
ecutor made a legally incorrect statement of the law when 
he told the jury the crime for which the defendant was 
charged (criminal sexual penetration) was less serious 
than committing the crime with a weapon, thus invading 
the province of the court to give instructions on the law. 
Because the evidence of defendant's guilt was less than _ 
overwhelming, it is fair to assume that the prosecutor's 
remarks had some prejudicial impact, substantial enough 


‘to require a new trial at the trial court's discretion. State 


v. Gonzales, 1986-NMCA-050, 105 N.M. 238, 731 P.2d 381, 
cert. quashed, 105 N.M. 211, 730 P.2d 1193 (1987). ; 
Adoption of child conceived as result of rape. 


| Man convicted of criminal sexual penetration ofa child 
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had no constitutional right under the due process clauses 
of the United States or New Mexico Constitutions to 
withhold consent to adoption of the child conceived and 
born -as a result of that act. Christian Child ‘Placement 
Serv. of the N.M. Christian Children's Home v. Vestal, 
1998-NMCA-098, 125 N.M. 426, 962 P.2d 1261. 

Spouses living apart. — The phrase "living apart" as 
the phrase is used in the definition of the term "spouse" 
in Section 30-9-10 NMSA 1978 suggests’ that Section 30- 
9-11 NMSA 1978 was designed to prohibit nonconsensual 
sexual activity among married persons during interrup- 
tion of the relationship and there is no indication that the 
legislature intended either a durational requirement or 
the existence of measures to terminate the marriage to 
impose criminal liability on one spouse for the rape of an- 
other. Brescheisen v. Mondragon, 833 F.2d 238 (10th Cir. 
1987), cert. denied, 485 U.S; 1011, 108: S. Ct. 1479, 99 L. 
Ed. 2d 707 acl: 


B, CONSTITUTIONALITY. 


Speedy trial. - 
1989 original complaint, which was dismissed, did not run 
from 1989 to 2002 when charges were re-filed because de- 
fendant was not an "accused" and knew he was not an "ac- 
cused" during the approximately 13-year interval when 
no criminal sexual penetration of a minor under the age 
of 13:charges were pending against him. Therefore, defen- 
dant's speedy trial right did not attach until 2002: State v. 
Hill, 2005-NMCA-143, 188 N.M. 693, 125 P.3d 1175, cert. 
denied, 2005-NMCERT-012, 188 N.M. 772, 126 P.3d 1136, 

Phrase "perpetrated by the use of force or coer- 
cion" not vague. — Phrase "perpetrated by the use of 
force or coercion" in this section is not unconstitutionally 
vague since the crime is defined in terms of a result that 
defendant causes, and if a defendant causes such a result 
by the use of force or coercion, force or coercion was the 
method which caused the result, that is, the crime. State v. 
Jiminez, 1976-NMCA-096,'89'N.M. 652, 556 P.2d 60. 

Distinctions between degrees on basis of harm 
constitutional. — Determining the degree of a crime by 
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the amount of the harm done to the victim does not make 
the statute unconstitutionally vague. State v. Jiminez, 
1976-NMCA-096, 89 N.M. 652, 556:P.2d 60. 

Section not void for vagueness. — Criminal sexual 
penetration could be committed by the use of force or coer- 
cion without the victim suffering personal injury as a re- 
sult thereof and the distinction between second and third 
degree criminal sexual penetration based on personal in- 
jury-to the victim is not void for vagueness as a matter of 
law. State v, Jiminez, 1976-NMCA-096, 89 N.M. 652, 556 
P.2d 60. 

This section is not unconstitutionally vague or over- 
broad, nor does the statute encourage arbitrary or dis- 
criminatory prosecution. State v. Pierce, 1990-NMSC-049, 
110 N.M. 76, 792 P.2d 408. 

Former sodomy statute constitutional. — Former 
40A-9-6, 1953 Comp., which embraced and proscribed sod- 
omitic conduct even on the part of consenting adults was 
constitutionally valid, State v. Elliott, 1976-NMSC-030, 89 
N.M. 305, 551 P.2d 1352 (decided under py law, statute 
repealed). 

And not violative of right of privacy. — On attack 
by an-inmate of penal institution against constitutional- 
ity of former sodomy statute on grounds that it violated 
right of privacy, nothing in the language of the act could 
reasonably be considered as violative of any constitution- 
ally protected area, nor did the record disclose:an un- 
constitutional application of the law in the particular 
instance. Washington. v. Rodriguez, 1971-NMCA-021, 82 
N.M, 428,:483 P.2d 309 (decided under prior law, soicaaytee 
repealed), 

Standing to challenge constitutionality. — De- 
fendant's claims that definitional distinctions which go 
to difference between first. and second degree criminal 
sexual penetration are unconstitutionally vague would 
not be considered by the appeals court when defendant 
was convicted of second degree criminal sexual penetra: 
tion; State v. Jiminez; 176-NMCAs 096, 89 N.M: aha; 556 
P.2d 60, j 

Since defendant did not claim nor argue that he was.a 
member of the class discriminated against by the former 
sodomy statute or that his rights had been impaired. by 
application of the statute to him, he lacked standing to 
challenge the constitutionality of the act, State v. Arm- 
strong, 1973-NMCA-081, 85 N.M., 234, 511°P.2d 560, cert. 
denied, 85 N.M. 228, 511 P.2d 554, overruled by State v. 
Elliott, 1975-NMCA-087, 88 N.M. 187, 689 P.2d 207; State 
v. Kasakoff, 1972-NMCA-151, 84 N.M, 404, 503 P.2d 1182. 

In prosecution for sodomy, where the state's evidence 
was that the act was committed by force and the defen- 
dant denied committing the act, defendant could: not then 
argue that the incident was a consensual act between two 
adult.persons and that the statute was unconstitutional 
as overbroad for prohibiting private consensual acts of 
adults, State v. Kasakoff, 1972-NMCA- 16d, 84 N.M..404, 
503 P.2d 1182. 

Spouses living apart. — Where, at the tiene dekeal 
dant broke into the house in which defendant's spouse 
lived.and forcibly had sexual contact withithe spouse, de- 
fendant and the spouse were living apart, defendant. did 
not have standing to challenge Section 30-9-11 NMSA 
1978,on-the ground that the statute was unconstitution- 
ally overbroad, because it infringed. on privacy. in mar- 
riage which is a protected right of association under the 
First Amendment. Brescheisen v.:Mondragon, 833 F.2d 
238 (10th Cir. 1987), cert. denied, 485 U.S, 1011, 108 S, Ct. 
1479, 99 L. Ed. 2d 707 (1988). 

Section 30-9-11 NMSA 1978 is not wd datiehloutions 
ally vague even though the phrase. "living apart" is not 
defined as that phrase is used in the definition of the term 
"spouse" in Section 30-9-10 NMSA 1978. Brescheisen v. 
Mondragon, 833 F.2d 238 (10th Cir. 1987), cert. denied, 
485 U.S. 1011,108 S. Ct. 1479; 99 L. Ed, 2d 707 (1988). 
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C, ELEMENTS OF OFFENSE. 


Criminal sexual penetration based on the commis- 
sion of a felony. — When criminal sexual penetration in 
thesecond. degree is based on the commission of a felony, 
it must be a felony that is committed against the victim of, 
and that.assists in the accomplishment of, sexual penetra- 
tion by force or, coercion or,against a victim who, by age or 
other statutory factor, gave no lawful consent. Simply caus- 
ing another person to engage in otherwise lawful sexual 
intercourse at the same time a felony is being committed 
does not constitute the crime of criminal sexual penetra- 
tion during the commission of a felony. The jury should be 
instructed that the crime of criminal sexual penetration 
during the commission of a felony requires the commission 
of unlawful sexual activity with the victim of the felony, 
State v, Stevens, 2014-NMSC-011, overruling in: part State 
v, Maestas, 2005-NMCA-062, 137 N.M, 477. 

Where defendant directed the victim to perform. oral 
sex.on defendant's friend after the three injected meth- 
amphetamine together; defendant did not force the victim 
to perform oral sex; the victim complied with defendant's 
direction because the victim was high and did not care; 
defendant was charged with causing criminal sexual pen- 
etration during the commission of the felony of distribution 
of a controlled substance to a minor; and the jury was-not 
instructed that the state was required to prove that the 
sexual penetration was unlawful and that the penetration 
was caused by the commission of a felony against.the vic- 
tim, the deficiency in the jury instructions did not result 
in fundamental error, because the sexual relation between 
the victim, who was thirteen years of age, and defendant's 
friend, who was as least ten years older, was unlawful and 
the fact that it was after the victim had been injected with 
methamphetamine that the victim acquiesced to defen- 
dant's direction to perform oral sex established the nexus 
of causation between the commission of the felony against 
the victim and the resulting unlawful sexual act committed 
on the victim, State v. Stevens, 2014-NMSC-011, overruling 
in part State v. Maestas, 2005-NMCA-062, 137 N.M. 477, 

Use of force. — Where the defendant ensured the 
physical isolation of the location where the incident oc- 
curred; locked the doors of the car; unbuttoned and took 
off the thirteen- -year old victim's pants; told the victim 
that she was ready for intercourse despite her disagree- 
ment; reclined the victim's car seat and then climbed on 
top of her, initiating sex by forcing the victim's legs open; 
and persisted in having intercourse with the victim after 
she told the defendant that it hurt and asked him to stop, 
the evidence was sufficient to support the defendant's con- 
viction of sexual penetration through the use of force or 
coercion, State v. Perea, 2008-NMCA-147, 145 N.M, 123, 
194 P.3d 738, cert. denied, 2008-NMCERT-009, 145 N.M. 
257, 196 P.dd 488, 

Criminal sexual penetration is not continuing 
offense. —, Once. the _penetration is perpetrated, that 
criminal sexual penetration is a completed offense. State 
v. Ramirez, 1978-NMCA-102, 92 N.M. 206,585 P.2d 651; 
State v. Corneau, 1989-NMCA-040, 109 NM. 81, 781 P.2d 
1159, cert. denied, 108 N.M., 668, 777 P.2d 907. 

Penetration not essential. — Despite, the head- 
ing "Criminal sexual penetration" for this section, the 
offense does not require penetration, State v. Delgado, 
1991-NMCA-064, 112 N.M. 335, 815 P.2d 631, cert. denied, 
112 N.M. 220, 813 P.2d 1018. 

Force or coercion not an element. — Force or coer- 
cion is not an essential element of second degree criminal 
sexual penetration when defendant is in a position of au- 
thority over an inmate. State v. Maestas, 2005-NMCA-062, 
137 N.M. 477, 112 P.8d 1134, rev'd on other grounds, 
2007-NMSC-001, 140 N.M., 836, 149 P.3d 933. 

"Anguish" as personal injury. — "Anguish" means 
"distress," and mental anguish is distress of the mind; 
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if such results from the use of force or coercion it is 
personal injury under this statute. State v. Jiminez, 
1976-NMCA-096, 89 N.M. 652, 556 P.2d 60. 

Specific intent to rape was not element of the crime. 
State v, Ramirez, 1972-NMCA-108, 84 N.M. 166, 500 P.2d 
451, cert. denied, 84 N.M. 180, 500 P.2d 1303. 

Intent. — The wording of this section was not meant 
to impose the additional requirement of showing specific 
intent. The intent which must be present to perform the 
act satisfies the "intentional causing" provision in this 
section. State v, Keyonnie, 1977- NMSC- 097, 91 N-M. 146, 
571 P.2d 413. 

Voluntary drunkenness no defense. — Instruction 
that rape requires no specific intent and that voluntary 
drunkenness ‘is neither excuse nor justification for crime 
of rape was correct. State v. Ramirez, 1972-NMCA-108, 84 
N.M. 166, 500 P.2d 451, cert. denied, 84 N.M. 180, 500 P.2d 
1303. 

Specific sexual intent not an element. — The leg- 
islature did not intend to adopt a requirement of specific 
sexual intent as an element of this section. State v. Pierce, 
1990-NMSC-049, 110 N.M. 76, 792 P.2d 408. 

Proof of intent. — State was not required to prove mo- 
tive or intent, State v. Alva, 19138-NMSC-056, 18 N.M. 148, 
134 P, 209. 

"Perpetrated," in Subsection D, means accomplished, 
performed, committed. State v. Ramirez, 1978-NMCA-102, 
92 N.M. 206,585 P.2d 651. 

Penetration must be intentional. — To prove crimi- 
nal sexual penetration in the third degree, the state must 
establish that the penetration was intentional. State v. 
Lucero, 1994-NMCA-129, 118 N.M. 696, 884 P.2d 1175, 
cert. denied, 118 N.M. 731, 885 P.2d 1325. 

Child under age of 18. — Causing a child under the 
age of 18 to engage in cunnilingus, even where there is 
no penetration, is sufficient to establish violation of this 
section. State v. Orona, 1982-NMSC-002, 97 N.M. 232, 638 
P.2d 1077. 

Penetration and felony must be continuous trans- 
action under Subsection D(4) (now E(5)). — If a 
criminal sexual penetration occurs within the res gestae 
of a felony, Subsection D(4) (now E(5)) is applicable, and 
for the sexual penetration to come within the res gestae, 
the felony and the sexual penetration must be part of one 
continuous transaction and closely connected in point 
of time, place and causal connection. State v. Martinez, 
1982- NMCA- 053, 98 N.M, 27, 644 P.2d 541, cert. denied, 
98 N.M. 336, 648 P.2d 794. 

Means of committing offense, — Former law defining 
rape didnot embrace several distinct offenses, but merely 
defined the various means by which the same offense 
might be committed. Territory v. Edie, 1892-NMSC-019, 6 
N.M. 555, 30 P. 851, aff'd on rehearing, 1893-NMSC-016, 
7 N.M. 183, 34 P. 46. 

Force or coercion. — Unless there is force or coercion 
beyond that inherent in almost every criminal sexual pen- 
etration, the proper charge is third degree criminal sexual 
penetration, State v. Pisio, 1994-NMCA-152, 119 N.M, 
252, 889 P.2d 860, cert. denied, 119 N.M. 20, 888 P.2d 466. 

Intercourse with underage girl. — Rape could be 
perpetrated in any of the ways set out in the statutes and 
sexual intercourse with a girl with her consent constituted 
rape if she was less than 16 (now 13) years of age. State v. 
Richardson, 1944-NMSC-059, 48 N.M. 544, 154 P.2d 224. 

Submission to request of authority figure is coer- 
cion if it is achieved through undue influence or affected 
by external forces. State v. Gillette, 1985-NMCA-087, 102 
N.M. 695, 699 P.2d 626, 

Consensual sex between therapist and adult pa- 
tient. — A defendant's conduct did not constitute the 
crimes of second or third degree criminal sexual pen- 
etration because consensual sex between a therapist 
and his adult patient is not a crime. State v. Leiding, 
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1991-NMCA-048, 112 N.M. 1438, 812 P.2d 797, cert. denied, 
112 N.M. 77, 811 P.2d 575. 

. Spouses living apart. — Where defendant's spouse 
asked defendant to move out of their house several days 
before defendant broke into the house and forcibly had 
sexual contact with the spouse; the’separation was to last 
a month to give the spouse time to decide whether to seek 
a divorce; defendant believed defendant had no choice but 
to move out; and defendant moved some of defendant's 
belongings out of the house and visited the spouse only 
to get work clothes and toiletries, there was a suspension 
of the marital relationship at the time defendant forcibly 
had sexual contact with the spouse. Brescheisen v. Mon- 
dragon, 833 F.2d 238 (10th Cir. 1987), cert. denied, 485 
U.S. 1011, 108 S. Ct. 1479, 99 L. Ed. 2d 707 (1988). 

Guilt of each participant. — A person engages in sex- 
ual intercourse, cunnilingus, fellatio, or anal intercourse 
if that person is one of the two persons required for the 
performance of the act. State v. Delgado, 1991-NMCA-064, 
112 N.M. 335, 815 P.2d 631, cert. denied, 112 N.M. 220, 
813 P.2d 1018. 

Statutory language genderless. — The genderless 
language used in the statute makes clear that the de- 
fendant can be either male or female. State v. Delgado, 
1991-NMCA-064, 112 N.M. 335, 815 P.2d 631, cert. dented; 
112 N.M. 220, 813 P.2d 1018. 

Child not ‘conceived "as a result of rape". — Child 
conceived asia result of fourth degree criminal sexual pen- 
etration of a 16-year-old was not conceived "as a result of 
rape" authorizing dismissal of the father from adoption 
proceedings under Subsection C of 32A-5-19 NMSA 1978. 
State ex rel, Children, Youth & Families Dep't-v. Paul P., 
1999-NMCA-077, 127 N.M. 492, 983 P.2d 1011. 

Defendant entitled to discovery of information rel- 
evant to element of mental anguish which the state has to 
prove. State v. Garcia, 1980-NMCA-061, 94 N.M. 583, 613 
P.2d 725, cert. denied, 94 N.M. 675, 615 P.2d 992. 

Defendant may require complaining witness to 
undergo psychological examination. — When the 
mental condition of the victim is relevant because the 
state alleges the force or coercion resulted in mental 
anguish to the victim, defendant may require complain- 
ing witness to undergo a psychological examination, in 
order to adequately prepare his defense. State v. Garcia, 
1980-NMCA-061, 94 'N.M. 583, 613 P.2d 725, cert. denied, 
94 N.M. 675, 615 P.2d 992. 


D. MULTIPLE CONVICTIONS 
OR PUNISHMENTS. 


Criminal sexual penetration and assault with 
intent to commit criminal sexual penetration on 
household member. — Criminal sexual penetration and 
assault with intent to commit criminal sexual penetra- 
tion on a household member are separate offenses. State v. 
Jensen, 2005-NMCA-113, 138 N.M. 254, 118 P.3d 762, cert. 
quashed, 2005-NMCERT-011, 138 N.M. 587, 124 P.3d 565. 

Third degree criminal sexual penetration be- 
comes second degree criminal sexual penetration 
when it is committed during the commission of any other 
felony. Florez v. Williams, 281 F.3d 1186 (10th Cir. 2002). 

Offense of enticement of child is not lesser in- 
cluded offense of criminal sexual penetration. State v. 
Garcia, 1983-NMCA-069, 100 N.M. 120, 666 P.2d 1267, 
cert. denied, 100 N.M. 192, 668 P.2d 308. 

Aggravated sodomy and murder not merged. — 
Homicide resulting from great bodily harm provided suffi- 
cient evidence for the jury to find aggravated sodomy and 
first degree kidnapping, and there was no merger with the 
charge of murder of which defendant was acquitted. State 
v. Melton, 1977-NMSC-014, 90 N.M. 188, 561 P.2d 461. 

Merger of attempted criminal sexual penetration 
and criminal sexual contact of minor from unitary 
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conduct. — Despite the state's contention that the con- 
duct underlying the offenses charged against the defen- 
dant was not unitary, in that the defendant's action of ly- 
ing on the victim constituted criminal sexual contact of a 
minor and his action of preparing to "hump" her consti- 
tuted attempted criminal sexual penetration of a minor, 
the actions can only reasonably be deemed to constitute 
unitary conduct; the contact and attempted penetration 
all took place within the same short space of time, with 
no physical separation between the illegal acts. State v. 
Mora, 2003-NMCA-072, 133 N.M. 746, 69 P.3d 256, cert. 
denied, 133 N.M. 727, 69 P.3d 237. 

Criminal sexual contact of minor is not lesser 
included offense of attempted criminal sexual pen- 
etration. — For purposes of double jeopardy, the offenses 
of criminal sexual contact of a minor and attempted 
criminal sexual penetration of a minor cannot be char- 
acterized as lesser included and greater inclusive crimes 
because they each contain different elements and stand 
independently in relation to one another. State v. Mora, 
2003-NMCA-072, 133 N.M. 746, 69 P.3d 256, cert. denied, 
133 N.M., 727, 69 P.3d 237. 

Charges of kidnapping and second degree crimi- 
nal sexual penetration do not merge since the ele- 
ments of the offense of second degree criminal sexual pen- 
etration do not involve all of the elements of kidnapping. 
State v. Singleton, 1984-NMCA-110, 102 N.M. 66, 691 P.2d 
67. 

The fact that a kidnapping charge was used to raise a 

charge of criminal sexual penetration to a second degree 
felony does not pose a double jeopardy problem. Convic- 
tions normally are allowed for both predicate and com- 
pound offenses, and criminal sexual penetration statutes 
and kidnapping statutes protect different social norms. 
State v. McGuire, 1990-NMSC-067, 110 N.M, 304, 795 P.2d 
996. 
Under the facts of this case, the jury could have inferred 
from facts other than the rape itself that defendant in- 
tended-to hold the victim against her will from the mo- 
ment of the abduction. Since the conduct underlying the 
offenses is not the same, the double jeopardy clause does 
not prohibit. multiple punishments in this case. State v. 
Ramos, 1993-NMCA-072, 115 N.M.'718, 858 P.2d 94, cert. 
denied, 115 N.M. 602, 856 P.2d 250. 

Merger of criminal sexual penetration and kid- 
napping based on same act. — Defendant's convictions 
for second degree criminal sexual penetration (commis- 
sion of a felony) and kidnapping (no great bodily harm) 
under Section 30-4-1 NMSA 1978, stemming from the 
same act of sexual intercourse, potentially violated double 
jeopardy rights and were required to be set aside. State v. 
Crain, 1997-NMCA-101, 124 N.M.84, 946 P.2d 1095. 

Consecutive sentences for kidnapping and crimi- 
nal sexual penetration. — Consecutive sentences for 
the compound crime of criminal sexual penetration dur- 
ing commission of kidnapping and the predicate felony of 
kidnapping with intent to hold for service is, in general, 
permissible because the two crimes address different so- 
cial norms. State v. Tsethlikai, 1989-NMCA-107, 109 N.M. 
871, 785 P.2d 282, cert. denied, 109 N.M. 262, 784 P.2d 
1005 (1990). 

Consective sentences. — Consecutive sentences 
for kidnapping and criminal sexual penetration did not 
violate the double jeopardy prohibition against multiple 
punishments for the same offense, where the evidence 
supported an inference that defendant intended to com- 
mit criminal sexual penetration from the moment of the 
abduction. State v. McGuire, 1990-NMSC- 067, 110 N.M. 
304, 795 P.2d 996. 

Where the defendant took antral of the car at gunpoint 
and then drove the victims to a remote location before 
raping them, the crime of kidnapping was complete before 
the act of criminal sexual penetration began; because the 
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two crimes did not constitute a "unitary act," imposition 
of consecutive sentences was not double jeopardy. State v. 
Andazola, 2003-NMCA-146, 134 N.M..710, 82 P.3d 77. 

Force or coercion for kidnapping or false impris- 
onment. — A person is entitled to withdraw his or her 
consent or express a lack of consent to an act of criminal 
sexual penetration at any point prior to the act itself, but 
force or coercion exerted prior to the act itself will support 
a conviction for kidnapping or false imprisonment. State v. 
Pisio, 1994-NMCA-152, 119 N.M. 252, 889 P.2d 860, cert. 
denied, 119 N.M. 20,888 P.2d 466. 

False imprisonment and criminal sexual penetra- 
tion II. — Defendant's convictions of false imprisonment 
and criminal sexual penetration in the second degree 
which arose out of the same conduct violated the double 
jeopardy clause. State v. Armendariz, 2006-NMCA-152, 140 
N.M. 712, 148 P.3d 798, cert. quashed, 2008-NMCERT-002, 
143 N.M. 667, 180 P.3d 674. 

False imprisonment and criminal sexual penetra- 
tion ITI. — Defendant's convictions for false imprison- 
ment and criminal sexual penetration without the use of 
a deadly weapon which arose out of the same conduct did 
not violate the double jeopardy clause. State v. Fielder, 
2005-NMCA-108, 138 N.M. 244, 118 P38d 752, cert. 
quashed, 2006-NMCERT-004, 139 N.M. 480, 134 P.3d 123. 

No merger of false imprisonment and criminal 
sexual penetration. — There was sufficient evidence 
to support separate charges for false imprisonment and 
criminal sexual penetration where the victim testified 
that defendant would not let her out of the bedroom for a 
period of time after the penetration occurred. State v. Trae- 
ger, 2000-NMCA-015, 128 N.M. 668, 997 P.2d 142, aff'd in 
part, rev'd in part on other grounds, 2001-NMSC-022, 130 
N.M. 618, 29 P.3d 518. 

No merger of aggravated burglary and criminal 
sexual penetration. — Since aggravated burglary (Sec- 
tion 30-16-4 NMSA 1978) and criminal sexual penetration 
in the third. degree each require proof of facts which the 
other does not and since neither offense necessarily in- 
volves the other, there is no double jeopardy violation and 
no merger of the offenses despite the fact that the same 
evidence may go toward proving both. State v. Young, 
1978-NMCA-040, 91 N.M. 647, 579 P.2d 179, cert. denied, 
91 N.M. 751, 580: P.2d 972, and cert. denied, 489 U.S. 957, 
99 S, Ct. 357, 58 L. Ed. 2d 348 (1978). 

No merger of offenses. — Where there was evidence 
that the victim awoke and found the defendant on top of 
her and that the defendant told her not to move or make 
a noise or he would blow her head off, that was evidence 
of a battery. When the battery preceded sexual activity, 
there was evidence of an aggravated burglary apart from 
a sex offense, and the two offenses did not merge, nor was 
the "same transaction" test applied. State v. Archunde, 
1978-NMCA-050, 91 N.M. 682, 579 P.2d 808. 

Where defendant's acts constituting battery for pur- 
poses of aggravated burglary charges and acts consti- 
tuting criminal sexual penetration (CSP) were separate 
and distinct, convictions and consecutive sentences for 
both CSP and aggravated burglary did not violate double 
jeopardy. Lucero v. Kerby, 1383 F.3d 1299 (10th Cir.), cert. 
denied, 523 U.S. 1110, 118 S. Ct. 1684, 140 L. Ed. 2d 821 
(1998). 

Aggravated burglary and attempted criminal sex- 
ual penetration merged. — Defendant's conduct con- 
sisting of his entry into’a dwelling with intent to commit 
a felony and attempted criminal sexual penetration (CSP 
II) was unitary; thus, his convictions for both aggravated 
burglary and attempted CSP II violated double jeopardy. 
Lucero v, Kerby, 183 F.3d 1299 (10th Cir.), cert. denied, 523 
US. 1110, 118 S. Ct. 1684, 140 L. Ed. 2d 821 (1998). 

Contributing to delinquency is separate offense. 
— Criminal sexual penetration of a minor ‘requires proof 
of sexual penetration and contributing to delinquency of a 
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minor requires proof that the defendant's act or omission 
contributed to the delinquency of a minor, and neither of 
those facts is required to prove the other. The legislature 
intended separate punishments for criminal sexual :pene- 
tration of a minor and contributing to delinquency of a mi- 
nor when the same conduct violates both statutes. State 
v. Walker, 1998-NMSC-069, 116 N.M. 546, 865 P.2d 1190. 

Felony-murder doctrine applied.:— Applying the 
strict-elements test, first degree criminal sexual penetra- 
tion (CSP) is not a lesser included offense of second degree 
murder and, accordingly, first degree CSP could properly 
serve as a predicate for applying the felony-murder doc- 
trine, State v. Campos, 1996-NMSC-048, 122 N.M. 148, 
921 P.2d 1266. . 

Sentence and prison discipline for same offense. 
— Contention by inmates convicted of sodomy that sen- 
tence imposed by court amounted to double jeopardy be- 
cause they had already been punished by prison officials 
for same offense was without merit. Washington v. Rodri- 
guez,1971-NMCA-021, 82 N.M. 428, 483 P.2d 309. 

Multiple sentences improper. — Consecutive sen- 
tences of 45 to 50 years and 80 to 99 years imposed on 
defendant for convictions of assault with intent to commit 
rape and rape, respectively, were improper, since where 
charges arose out of the same transaction, were commit- 
ted at the same time as part of a continuous act‘and were 
inspired by the same criminal intent which was an essen- 
tial element of each offense, they were susceptible of only 
one punishment, State v. Blackwell, 1966-NMSC-088, 76 
N.M. 445, 415 P.2d 568. 

Increasing sentence based on consideration: of 
element of offense. — Where defendant noted that 
physical injury is an element of the crime of second de- 
gree criminal sexual penetration under Subsection D(3) 
(now H(3)), and: he contended: that the trial court's con- 
sideration of the physical injury suffered by the victim in 
increasing the basic sentence pursuant to § 31-18-15.1 ex- 
posed him to double jeopardy, it was held:that the court's 
consideration of circumstances surrounding an element of 
the offense did not:expose defendant to double jeopardy. 
State v. Bernal, 1987-NMCA-075, 106 .N.M. 117, 7389 P.2d 
986, cert, denied, 106 N.M. 81, 738 P.2d 1826. 

Aggravating factor improperly considered in 
sentencing, — While the victim's blood relationship to 
defendant arguably was a circumstance surrounding the 
offense of criminal sexual penetration, it was error for the 
court to consider such relationship as an aggravating fac- 
tor at sentencing on a criminal sexual penetration count 
after defendant had also been convicted of incest, Swaf- 
ford v, State, 1991-NMSC-043, 112 N.M. 3,810 P.2d 1228) 

Multiple penetrations. — Penetrations of separate 
orifices with the same object'constitute separate offenses. 
Therefore, the acts of anal intercourse, sexual intercourse, 
and at least one instance of fellatio constitute’ separate 
offenses. State.v. Wilson, 1993-NMCA-074, 117 N.M. 11, 
868 P.2d 656, cert, quashed, 119.N.M. 311, 889 P.2d 1238 
(1995). 

Number of contacts. — The number of contacts is not 
dispositive of the existence of a separate violation of this 
section, State v, Pisio, 1994-NMCA-152, 119 N.M. 252, 889 
P,2d 860, cert, denied, 119 N.M. 20, 888 P.2d 466. 

Single criminal intent of several acts. — Defen- 
dant's contention: that single criminal intent’ doctrine 
should have been applied to four acts of sodomy which he 
was convicted of having performed on victim over period 
of one and one-half to two hours was neither supported 
by sufficient evidence nor properly preserved for review. 
State v, Elliott, 1977-NMSC-002, 89 NM. 756, 557 P.2d 
1105. 

Multiple penetrations. ‘This section cetangti be said, 
as a matter of law, to evince a:legislative:intent to pun- 
ish, separately each penetration occurring during a con- 
tinuous attack absent proof that:each act of penetration 
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is in some sense distinct from the others. Herron v. State, 
1991-NMSC-012,.111 N.M. 357, 805 P.2d 624. 

A case involving a single defendant tried on an indict- 
ment alleging multiple penetrations was remanded to the 
trial court with instructions to vacate 14 convictions and 
sentences for second degree criminal sexual penetration 
and to resentence accordingly, where the evidence sup- 
ported, at most, five convictions and sentences. Herron v, 
State, 1991-NMSC-012, 111 N.M. 357, 805 P.2d 624. 

Defense must raise "single criminal intent" doc- 
trine at trial. State v, Elliott, 1977-NMSC-002, 89 N.M. 
756, 557 P.2d 1105. 

Double jeopardy. — Where the evidence established 
that defendant committed three separate and distinct 
battery offenses, double jeopardy did not preclude the first 
two batteries supporting a conviction for battery, even 
though the third battery satisfied elements of a charge 


‘of criminal sexual penetration. Brecheisen v. Mondragon, 


833 F.2d 238 (10th Cir. 1987), cert. denied, 485 U.S, 1088, 
108 S. Ct, 1479,:99 L. Ed. 2d 707 (1988), 

There is no double jeopardy impediment to dik iblite 
and sentencing a defendant to consecutive terms for both 
incest and criminal’sexual penetration arising out of the 
same act. Swafford v. State, 1991-NMSC-048, 112 N. Mi 3, 
810 P.2d 1223. 

There was no double jeopardy bar to duniehmedtt for 
the offenses of assault with intent to commit rape and 
criminal sexual penetration, where the victim testified at 
trial that defendant bound her to a bed, struck her several 
times, and threatened her verbally for a period of time 
before commencing the sexual assault, Swafford v. State, 
1991-NMSC-043, 112 N.M. 3, 810 P.2d 1223, 

When the defendant received consecutive sentences 
upon his plea of guilty to second degree criminal sexual 
penetration, aggravated burglary, kidnapping, and ag- 
gravated battery, in order to support a double jeopardy 
challenge he had the burden to provide a sufficient re- 
cord for the court to determine unitary conduct for pur- 
poses of the double jeopardy analysis. State v. Sanchez, 
1996-NMCA-089, 122 N.M. 280, 923 P.2d 1165. 

Because the crimes of kidnapping and attempted crimi- 
nal sexual penetration contain elements not contained 
in the Order Prohibiting Domestic Violence (OPDV) ob- 
tained by victim against defendant, defendant's double 
jeopardy rights were not violated by his conviction for 
those crimes following his conviction for contempt for vio- 
lating the OPDV. State v. Powers, 1998-NMCA-133, 126 
NiM. 114, 967 P.2d 454, cert. quashed, 127 N.M, 392, 981 
P.2d 1210 (1999). 

Defendant's right to freedom from double jeopardy 
was not violated by punishment for attempted first de- 
gree murder, aggravated battery with.a deadly weapon, 
and criminal sexual penetration. State: v» Traeger, 
2000-NMCA-015, 128 N.M. 668, 997: P.2d 142, aff'd in 
part, rev'd in part on other denimesy 200 1-NMSC-022, 130 
N.M. 618, 29 P.3d 518, 

Where an assault was with an intent to downs crimi- 
nal sexual penetration, followed then by criminal sexual 
penetration, the fear, and the acts of penetration with re- 
sulting personal injury, are reasonably separable in terms 
of harm and social evil, and are sufficient to reflect, a leg- 


islative intent to punish the conduct separately such that 


the defendant was not placed in double jeopardy. State v. 
Jensen, 2005-NMCA-113, 138 N.M. 254, 118 P.3d 762, cert. 
quashed, 2005-NMCERT-011, 138 N.M. 587, 124 P.3d 565. 


I]. INDICTMENT AND INFORMATION. 


Information not unconstitutionally vague. — 
Where information expressly stated age of minor rape 
victim, and that age was under 10. years, argument that 
the information was so vague and indefinite as to violate 
due process in that it stated an offense both under statute 
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covering rape of female under or over 16 when resistance 
is overcome by force, and also under statute relating to 
rape of female child under 10, was without merit. Gallegos 
v. Cox, 358 F.2d 708 (10th.Cir.), cert. denied, 385 U.S. 869, 
87 S. Ct. 138, 17 L. Ed. 2d:97 (1966). 

Notice sufficient. — The trial court did not deprive 
defendant of opportunity to. be informed of charges 
against him by failing to require the state to specify pre- 
cisely which of several acts of sodomy defendant was ac- 
cused of:having been accessory to, where the indictment 
and bill of particulars which were a part of the record 
identified the date, the approximate time and nature of 
the crimes alleged, the prosecutrix and the associates 
with whom defendant was alleged to have committed the 
crimes, State v. Barnett, 1973-NMCA-098, 85 N.M. 404, 
512 P.2d 977. 

Lack of specificity not violative of double jeop- 
ardy. — The trial court's refusal to require that the state 
specify which act of sodomy the defendant was accessory 
to did not subject him to double jeopardy, on the basis of 
the argument that if he were indicted or informed against 
as accessory to a particular act of sodomy based on the 
same incident he could not point to his present conviction 
as precluding his trial on any particular act of sodomy, 
where he had not been indicted or informed against for 
another crime growing out of the same set of facts. State 
v. Barnett, 1973-NMCA-098, 85 N.M. 404, 512 P.2d 977. 

Separate counts of incest and criminal sexual 
penetration. — There was no error in charging defen- 
dant on separate counts of criminal sexual penetration 
and incest under a theory that he had sexual intercourse 
with a child under 13 years of age and a child between 13 
and 16 years of age, and he knew each was his biological 


daughter. State v. Hargrove, 1989-NMSC-012, 108 N.M.: 


233, 771 P.2d 166. 

Language of statute sufficient. — It was unneces- 
sary to charge crime pursuant to the common law; an in- 
dictment in language of statute which in effect charged 
sexual intercourse with a female under the age of fourteen 
was sufficient, use of the word "ravish" being unnecessary. 
State v. Alva, 1913-NMSC-056, 18 N.M. 148, 134 P. 209. 

Use of words "carnally know and abuse" in indict- 
ment was surplusage. State v. Alva, 1913-NMSC-056, 18 
N.M. 148, 134 P. 209. 

Charge of rape adequate. — An information "did, 
with force and arms in and upon the body of Agnes Vigil... 
unlawfully and feloniously make an assault, and did then 
and there wickedly and feloniously against her will... 
ravish and unlawfully know, contrary to the form of the 
statute..." was sufficient to charge rape and not merely 
an assault, notwithstanding the omission of any such 
words as "her the said Agnes Vigil" between the words 
"know" and "contrary." State v, Alarid, 1936-NMSC-047, 
40 N.M. 450, 62 P.2d 817. 

Information failing to name statutory rape victim 
not fatally defective. State v. Roessler, 1954-NMSC-017, 58 
N.M. 102, 266 P.2d 351; Ex parte Kelley, 1953-NMSC-011, 
57 N.M. 161, 256 P.2d 211. 

Assault with intent to rape. — An indictment charg- 
ing that defendant unlawfully, violently and forcibly as- 
saulted prosecutrix with intent to ravish was sufficient 
charge of assault with intent to rape. State v. Raulie, 
1930-NMSC-074, 35 N.M. 135, 290 P. 789. 

Allegation of defendant's virility unnecessary. — 
It was unnecessary that indictment allege that defendant 
was over the age of fourteen or, being under that age, had 
the physical ability to commit the offense, State v. An- 
cheta, 1915-NMSC-003, 20 N.M. 19, 145 P, 1086. 

Information and bill construed together. — In 
determining whether acts alleged constituted offense of 
sodomy, the information and the bill of particulars are to 
be read together as a single instrument. State v. Putman, 
1967-NMCA-020, 78 N.M. 552, 434 P.2d 77. 
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Overinclusive bill of particulars not binding. — 
Although bill of particulars alleged two acts of sodomy, 
namely, requiring victim to take into her mouth the defen- 
dant's sexual organ and the placing of defendant's sexual 
organ in the victim's anus, the state was not bound by the 
statement in the bill of particulars to prove acts of both 
types of sodomy on the part of the defendant, and failure 
to instruct that the state must prove both types of sod- 
omy before a conviction would be justified did not require 
reversal. State v. Barnett, 1973-NMCA-098, 85 N.M. 404, 
512 P.2d 977. 

Variance between information and instructions. 
— Jury instructions describing crime perpetrated by de- 
fendant as that of sexual intercourse with a female un- 
der sixteen years impaired no fundamental rights of de- 
fendant even though the crime was charged as "rape" in 
the information. State 0. Richardson, 1944-NMSC-059, 48 
N.M. 544, 154 P.2d 224. 


ITI, EVIDENCE. 
A. ADMISSIBILITY. 


Dismissal unwarranted. — Where the state did not 
pursue the case of criminal sexual penetration of a minor 
under the age of 13 in 1989, because, at that time, it lacked 
the evidence to go forward with the case, but the young 
child victim who in 1989 was apparently too traumatized 
to testify voluntarily came forward at a later age to testify, 
and there is no evidence that the state intended the delay 
to work a tactical disadvantage on defendant or that the 
state knew or should have known that the delay would 
cause any specific tactical disadvantage to defendant 
and defendant does not assert that the state improperly 
obtained such a tactical advantage, dismissal is not war- 
ranted on this basis, State v, Hill, 2005-NMCA-148, 188 
N.M. 693, 125 P.3d 1175, cert. denied, 2005-NMCERT-012, 
138 N.M. 772, 126 P.3d 1136. 

Subsequent beating irrelevant to determina- 
tion of degree of offense. — Defendant's beating of 
the victim with a blunt instrument subsequent to inter- 
course was not considered in determining whether or 
not the offense of criminal sexual penetration was com- 
mitted by force or coercion resulting in personal injury 
because this beating went to the aggravated battery 
conviction. State v. Jiminez, 1976-NMCA-096, 89 N.M. 
652, 556 P.2d 60. 

Out-of-court identification. — Where victim testified 
that rapist was in her presence for approximately an hour 
and 40 minutes and at the police station she described 
him with some specificity, action of police officer in show- 
ing victim the driver's license photograph which victim 
knew came from wallet she had taken from rapist's pocket 
and asking "is this the man" was not so suggestive as to 
bar evidence of victim's out-of-court identification, nor 
was in-court identification inadmissibly tainted because 
of it. State v. Baldonado, 1971-NMCA-068, 82 N.M. 581, 
484 P.2d 1291. 

The out-of-court photographic identification procedure 
was not so impermissibly suggestive as to give rise to a 
substantial likelihood of irreparable misidentification 
where the photographs viewed by the victim were all of 
male caucasians of about the same age and hirsuteness as 
defendant. State v, Clark, 1986-NMCA-058, 104 N.M. 434, 
722 P.2d 685, cert. denied, 104 N.M. 378, 721 P.2d 1309. 

Identification by child. — Testimony by witness that 
three-year old child said "this is the man" a half hour after 
attack upon her was properly admitted over objection that 
it was hearsay. State v. Godwin, 1947-NMSC-016, 51 N.M. 
65, 178 P.2d 584. 

Victim's identification was not tainted by the fact that 
the case agent and the child's grandmother hugged the 
child after she indicated that she was sure of her identi- 
fication of the defendant as her assailant. State v. Clark, 
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1986-NMCA-058,'104 N.M. 434, 722 P.2d 685, cert. denied, 
104.N.M. 378, 721 P.2d 1309. 

Hypnotically enhanced testimony. — ~ Post-hypnotic 
recollections, revived by the hypnosis procedure, are only 
admissible in a trial where a proper foundation has also 
first established the expertise of the hypnotist and that the 
techniques employed were correctly. performed; free from 
bias or suggestibility. State vi Clark, 1986-NMCA-058, 104 
N.M. 484, 722 P.2d 685, cert. denied, 104.N.M. 378, 721 
P.2d 1309. 

If the trial court's determination that the identifications 
were not "post-hypnotic recollections.revived'by hypnosis" 
is supported by substantial evidence, then the require- 
ments established by State v. Beachum, 1981-NMCA-137, 
97 N.M. 682, 648 P.2d 246, were not triggered. State: v. 
Clark, 1986-NMCA-058, 104 N.M. 434, 722 P.2d 685, cert. 
denied, 104 N.M. 378, 721 P.2d 1309. 

Where no details of the incident were mentioned during 
the hypnotic sessions; no information was sought from the 
child, nor details suggested, but the only suggestion made 
was that the child should remember; and there was inde- 
pendent, objective verification of the facts presented by 
other witnesses, the child victim's: in-court identification 
was not impermissibly tainted by the unproductive hyp- 
notic session. State v. Clark, 1986-NMCA-058, 104 N.M. 
434,722 P.2d 685, cert. denied, 104 N.M. 378, 721 P.2d 1309, 

Testimony concerning post-traumatic stress dis- 
order. — Testimony concerning post-traumatic stress dis- 
order is admissible for establishing whether the alleged 
victim exhibits symptoms that are consistent with rape or 
sexual abuse, State v, Alberico, 1998-NMSC-047, 116 N.M. 
156, 861 P.2d 192, rev'g 1991-NMCA-112, 116 N.M. 178, 
861 P.2d 219. 

Testimony concerning rape trauma syndrome. — 
Record did not suggest that the danger of unfair preju- 
dice so outweighed the probative value of a witness's tes- 
timony concerning rape trauma syndrome as to require 
reversal in the absence ofan objection, where there was 
little likelihood that the jury viewed the testimony as a 
"diagnosis" that the victim had been raped. State v, Bar- 
raza, 1990-NMCA-026, 110 N.M, 45, 791 P.2d 799, cert. 
denied, 109 N.M., 704, 789 P.2d 1271. 

Testimony concerning rape trauma syndrome is not ad- 
missible in-a prosecution involving rape or sexual abuse, 
State v. Alberico, 1993-NMSC-047, 116 N.M. 156, 861 P.2d 
192, rev'g 1991-NMCA-112, 116 N.M. 178, 861 P.2d 219, 

Foot tracks, — Nonexpert evidence as to identity of ac- 
cused, derived from a comparison of foot tracks with other 
tracks known to be those-of accused, was admissible. State 
v. Ancheta, 1915-NMSC-008, 20.N.M. 19, 145 P. 1086, 

Confession admissible. — Where defendant, believ- 
ing that prosecutrix had told of his relations with hey, put 
himself under the protection of a third person and admit- 
ted to such person that he had slept with the prosecutrix, 
the confession was purely voluntary and admissible. State 
v. Whitener, 1918-NMSC-111,; 25 N.M. 20, 175 P,.870. 

Suppression of evidence of rape trauma syn- 
drome. — An order suppressing a psychologist's testi- 
mony relating to rape trauma syndrome was. affirmed, 
where it could not be said that the trial court's order was 
clearly against the logic and effect of the facts and cireum- 
stances, and where there was no request to limit the evi- 
dence rather than exclude it altogether. State v. Bowman, 
1986-NMCA-014, 104 N.M. 19,715 P.2d 467. 

Ordinarily previous chastity of prosecuting wit- 
ness is immaterial in a statutory rape case. State v, 
Armijo, 1958-NMSC-108, 64.N.M. 431, 329 P.2d 785. 

Prior relations corroborative of statutory rape. 
— Evidence tending to show more than one act of crimi- 
nal’ intercourse between accused and prosecutrix was 
admissible to show the relation and familiarity of.the 
parties, and was corroborative of prosecutrix'. testimony 
concerning the particular act relied. upon for a conviction 
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of statutory rape. State v. Whitener, 1918-NMSC-111, 25 
N.M. 20, 175 P, 870. 

Exclusion of evidence: of prior rape and eeetletn 
In prosecution for second degree criminal 


’ sexual penetration where theory of. defense was that 
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of fabrication: of the rape and consensual intercourse, 
trial court properly excluded evidence of prior rape of 
victim and victim's prior sexual conduct. State v. Fish, 
1984-NMSC-056, 101 .N.M. 329, 681 P.2d 1106. 

Previous intercourse admissible on issue of iden- 
tity. — Exception to the rule that previous chastity of 
victim is immaterial might be where her pregnancy is 
shown and testimony given that defendant was father 
of the child, as there the testimony of prior sexual acts 
might be pertinent on rebuttal as tending to show that an- 
other might have been the cause of such condition. State v.. 
Armijo,;1958-NMSC-108, 64.N.M. 431; 329 P.2d 785. 

Previous intercourse not admissible on issue of 
penetration. — Trial court did not err.in refusing to 
permit cross-examination of prosecuting witness in pros- 
ecution for statutory rape concerning prior acts of inter- 
course with other men, since the sole reason advanced by 
defendant's counsel for admissibility was on the issue of 
penetration, an issue about which there was no genuine 
controversy. State v. Armijo, 1958-NMSC-108, 64 N.M. 
431, 329 P.2d 785. 

Evidence of defendant's vasectomy was nealial 
tive of whether defendant committed the sexual as- 
sault as the victim described. — Where defendant was 
charged with criminal sexual penetration of,an inmate, 
allegedly committed while defendant was employed as a 
corrections officer, and where, at trial, the district court 
admitted evidence regarding defendant's vasectomy over 
defendant's objection that the evidence was not relevant, 
the district court did not abuse its discretion in admit- 
ting the evidence because the serology report presented 
at trial identified the presence of semen, but no sperm on 
the victim's underwear, and additional evidence: at trial 
established that a vasectomy is one reason why a semen 
sample might not contain sperm. Thus, evidence of de- 
fendant's vasectomy was probative of whether it was de- 
fendant's semen on. the victim's underwear and whether 
he committed the sexual assault as the victim described. 
State v. Arvizo, 2021-NMCA-056, cert. denied, 

Defendant's occupation as police officer. — iyi. 
dence of the defendant's status as.a police officer was ma- 
terial and relevant to the issue of whether he committed 
criminal sexual penetration in the third degree using his 
status as a police officer to force the victim, to engage in 
fellatio or perform other delinquent acts. State v. Lucero, 
1994-NMCA-129, 118 N.M. 696, 884. P.2d 1175, cert. de-. 
nied, 118 N.M. 731, 885 P.2d 1325. 


B. INHERENT IMPROBABILITY. 


» Rule of inherent improbability. — Because of highly 
emotional and prejudicial elements present in cases of 
rape, supreme court has taken the position that over and 
above the substantial evidence rule applicable in appeals, 
it will review the evidence to determine whether or not 
it is so inherently improbable that, by conviction of the 
crime, a fundamental wrong has been done to defendant. 
State v. Shouse, 1953-NMSC-104, 57 N.M. 701, 262 P.2d 
984, 

Where defendant in prosecution for rape of a child con- 
tended that evidence was too vague and insufficient to 
establish guilt of defendant, appellate court would only 
weigh the evidence in the scales of inherent probability, 
and where there was substantial evidence tending to sus- 
tain the jury's verdict, its determination would be conclu- 
sive. State v. Till, 1967-NMSC-150, 78 N.M. 255, 480 P.2d 
752, appeal dismissed and cert. denied, 390 U.S, 713, 88S. 
Ct) 1426, 20 L. Ed, 2d 254 (1968). 
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Where there was absolutely no evidence corroborating 
the prosecuting witness, and her evidence was outside the 
domain of reasonable probability, and accused denied the 
offense, a verdict of guilty was set aside and a new trial 
ordered. Mares v. Territory, 1901-NMSC-010, 10 N.M. 770; 
65 P. 165. 

In cases of common-law rape, ihwod in the absence 
of such corroboration as outcries, torn and disarranged 
clothing, wounds or bruises, or if there is long delay in 
making complaint, the evidence is so inherently improb- 
able as to: be unsubstantial, unless there is other testi- 
mony which points unerringly to the defendant's guilt, 
an appellate court will not. uphold a conviction. State v. 
Boyd, 1972-NMCA-120, 84 N.M. 290, 502 P.2d 315, cert. 
denied, 84 N.M. 271, 502 P.2d 296, and cert. denied; 411 
US. 987, 93'S. Ct. 1916, 36 L. Ed. 2d 398.(1973) and reh'g 
denied, 412 U.S. 924, 93 S. Ct. 2739, 87.L. Ed. 2d 151 
(1973). 

Reversal since evidence improbable. — District 
court should, and supreme court would, examine the evi- 
dence in a rape case with great care to determine whether 
testimony of prosecuting witness was inherently improb- 
able; and if so, in absence of some evidence of some fact 
unequivocally and unerringly pointing to the defendant's 
guilt, a conviction would not be permitted to stand. State 
v. Richardson,.1944-NMSC-059, 48 neg 544, 154 P.2d 
224: 

Directed verdict. — Court was tb instruct jury to 
find a verdict of not guilty on defendant's or its own mo- 
tion when at the close of testimony in rape case insuffi- 
ciently supported testimony of prosecuting witness was 
inherently improbable and a verdict based on it would 
constitute a miscarriage of justice. State v. etapa 
1944-NMSC-059, 48 N.M. 544, 154 P.2d:224, 

Rape not inherently improbable. — hstindans 
of examining physician that he found no evidence of 
trauma or injury to the vagina; that such lack of trauma 
is unusual in a rape case; that he found no other physi- 
cal indication on the prosecutrix or her clothes that a 
rape had occurred; and that he found sperm in the va- 
gina but that they were all immotile did not render the 
testimony of the prosecutrix inherently improbable. 
State v, Boyd, 1972-NMCA-120, 84 N.M. 290, 502 P.2d 
315, cert. denied, 84 N.M. 271, 502 P.2d 296, and cert, 
denied, 411. U.S. 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398 
(1973), and reh'g denied, 412 U.S, 924; 93S. Ct. 2739, 37 
L, Ed, 2d 151 (1978). 

Time element. — Where the prosecutrix testified that 
she was raped twice by defendant and forced to commit 
an act of sodomy within a period of approximately 30 
minutes, and in addition, there was some conversation 
between the prosecutrix and defendant during this time, 
it could not be said as a matter of law that the events 
described could not in fact have occurred during the pe- 
riod stated. State v. Boyd, 1972-NMCA-120, 84 N.M. 290, 
502 P.2d 315, cert, denied, 84 N.M. 271, 502 P.2d 296, and 
cert. denied, 411 U.S, 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398 
(1973), and reh'g denied, 412 U.S. 924, 93 S.Ct, 2739, 37 L. 
Ed. 2d 151 (1973). 

Initial : denial. of sodomy. — Prosecutrix'. denial 
that, act of sodomy had occurred in first written state- 
ment to police and failure to mention it in second state- 
ment to police or to examining doctor did not render her 
testimony inherently improbable, where she explained 
that her denial and her failure to mention the act were 
the result of her embarrassment about it. State v, Boyd, 
1972-NMCA-120, 84 N.M. 290, 502 P.2d 315, cert. denied, 
84.N.M. 271, 502 P.2d 296, and cert. denied, 411 U.S. 937, 
93 S. Ct. 1916, 36 L, Ed. 2d 398 (1973), and reh'g denied, 
412 US, 924, 93.S, Ct. 2739, 37 L. Ed. 2d 151 (1978). 

Unusual circumstances not inherently improb- 
able. — The uncorroborated testimony of a minor child 
competent to testify, unless there be something inherently 
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improbable in it, is deemed substantial evidence and suf- 
ficient to uphold a conviction, and testimony which merely 
discloses’ unusual circumstances does not come within 
that category. State v. Trujillo, 1955-NMSC-094, 60 N.M. 
277, 291 P.2d 315. 

Rule inapplicable to sodomy. — The "inherently im- 
probable" rule enunciated by the supreme court in State 
v, "Shouse, 1953-NMSC-104, 57 'N.M. 701, 262 P.2d 984, a 
rape case, is not applicable in cases of sodomy. State v, Ka- 
sakoff, 1972-NMCA-151, 84 N.M. 404, 503 P.2d.1182. 


C, CORROBORATION. 


Bald charge insufficient. — In this jurisdiction, no 
corroboration of a prosecutrix by way of testimony of an 
independent character emanating from an outside source 
was required to sustain a conviction. But the bald charge 
of a woman against a man in that regard, unsupported 
and uncorroborated by facts and circumstances pointing 
to guilt of accused, was insufficient to meet requirement 
that verdict be supported by substantial evidence. State 
v, Boyd, 1972-NMCA-120, 84 N.M. 290, 502 P.2d 315, 
cert, denied, 84 N.M. 271, 502 P.2d 296, and cert. denied, 
411 US. 937, 93 S, Ct. 1916, 36 L. Ed. 2d 398 (1973) and 
reh'g denied, 412 U.S. 924, 93 S. Ct, 2739, 37 L. Ed. 2d 151 
(1973); State v, Armijo, 1920-NMSC- 011, 25 N.M. 666, 187 
P. 553, 

Surrounding facts as corroboration. — Testimony 
of prosecutrix required no corroboration except that sur- 
rounding facts and circumstances must have tended to 
establish truth of her testimony, but it need not have been 
evidence of an independent character, disconnected from 
her testimony. State v. Ellison, 1914-NMSC-076, 19 N.M. 
428, 144 P. 10 (decided under prior law). 

Other witnesses not required. — Corroboration of 
prosecutrix' testimony by other witnesses as to particu- 
lar acts constituting offense of rape was not required and 
an instruction to that effect would correctly state the law. 
State v. Richardson, 1944-NMSC-059, 48 N.M. 544, 154 
P.2d 224. 

Corroboration in victim's complaint to mother. 
— In prosecution for rape, testimony of prosecuting wit- 
ness was corroborated by proof of complaint made to 
her mother of the outrage committed upon her. Territory 
v. Edie, 1892-NMSC-019, 6 N.M. 555, 30 P. 851, aff'd on 
reh'g, 7 N.M. 183, 34 P. 46 (1893). 

Defendant's own actions corroborative. — De- 
fendant's actions both preceding and following rape, in- 
cluding rather severely injuring nose and lip of prosecu- 
trix, making of threats on way home, and fleeing even 
before any report was made to the police pointed unerr- 
ingly to his guilt, and constituted corroborating circum- 
stances of the truth of prosecutrix' story. State v. Ramirez, 
1962-NMSC-042, 70 NM. 54, 369 P.2d 973. 

Corroboration rule in rape cases was not appli- 
cable to sodomy. State v. Boyd, 1972-NMCA-120, 84 
N.M. 290, 502 P.2d 315, cert. denied, 84 N.M. 271, 502 P.2d 
296, 411 U.S. 937, 93 S. Ct. 1916, 36 L. Ed. 2d 398 (1973), 
reh'g denied; 412 U.S. 924, 93'S. Ct. 2739, 87 L. Hd. 24 151 
(1973) (decided under prior law). 

Corroboration rule’ not applicable to statutory 
rape. — In prosecutions for statutory rape, where con- 
sent was immaterial and force was not used, corrobora- 
tion was not essential to a conviction, and it had only 
to be determined that the testimony of the prosecuting 
witness was not inherently improbable. State v. Trujillo, 
1955-NMSC-094, 60 N.M. 277, 291 P.2d 315. 

Corroboration was not required in cases of statutory 
rape because the usual concomitant facts present in 
common-law rape, such as torn and disarranged clothing, 
wounds or bruises, outcries, etc., neither necessarily nor 
ordinarily appear. State v. Trujillo, 1955-NMSC-094, 60 
N.M. 277, 291 P.2d 315. 
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Uncorroborated testimony of child. — The uncor- 
roborated testimony of a minor child competent to testify, 
unless there be something inherently improbable in it, is 
deemed substantial evidence and sufficient to uphold a 
conviction. State v. Trujillo, 1955-NMSC-094, 60 N.M. 277, 
291 P.2d 315. : 

In statutory sex offenses against a young victim corrob- 
oration of the claim that the defendant is the guilty party 
is not necessary where the evidence of guilt is substantial. 
State v. Montoya, 1957-NMSC-015, 62 N.M. 173, 306 P.2d 
1095. 

Independent of statute, a man could be convicted 
of rape upon the uncorroborated, evidence of.a strum- 
pet or a girl under the age of ten years, State v. Ellison, 
1914-NMSC-076, 19 N.M. 428,144P,10, | 

Instruction properly refused. — As no corrobora- 
tion of prosecutrix was necessary to uphold conviction, 
a requested instruction on subject of corroboration, con- 
trary to the rule, was properly refused. State v. Whitener, 
1918-NMSC-111, 25 N.M. 20, 175 P. 870, 

Absence of corroboration. — In rape prosecution, 
where prosecutrix was not corroborated, evidence was in- 
sufficient, for want of such corroboration, to sustain con- 
viction, State v. Clevenger, 1921-NMSC-097, 27 N.M. 466, 
202 P, 687. 

In cases of common-law rape, in the absence of such 
corroboration as outcries, torn and disarranged clothing, 
wounds or bruises, or if there is long delay in making 
complaint, the evidence might be so inherently improb- 
able as to be unsubstantial, and would not uphold a con- 
viction. State v. Shults, 1988-NMSC-070, 48 N.M. 71, 85 
P.2d 591. 


D. SUFFICIENCY. 


Jury's function. — It is the jury's function in a 
rape case to judge the credibility of the witnesses and 
the weight to be given their testimony. State v. White, 
1967-NMSC-016, 77 N.M. 488, 424 P.2d 402. 

The jury was to determine how much incriminating 
circumstances were weakened by contrary character- 
izations, more or less plausible, or by other facts having 
an opposite tendency in the evidence. State v. Godwin, 
1947-NMSC-016, 51 N.M. 65, 178 P.2d 584. 

Victim's age for jury. — Whether prosecutrix was un- 
der the age of consent was a jury question. State v. Whit- 
ener, 1918-NMSC-111, 25 N.M, 20, 175 P. 870. 

Sufficient evidence of criminal sexual penetra- 
tion of a minor under thirteen where there were 
inconsistencies as to the victim's age. — Where, on 
direct and cross-examination, victim testified that de- 
fendant had not digitally penetrated her until after she 
turned thirteen years old, but on redirect examination, af- 
ter having her recollection refreshed, testified that defen- 
dant had penetrated her when she was twelve years old, 
there was sufficient evidence to support.the jury's finding 
that defendant committed criminal sexual,penetration of 
a minor under thirteen. Although the victim's testimony 
on redirect contradicted her testimony on direct and 
cross-examination, it is the exclusive province of the jury 
to resolve factual inconsistencies in a witness's testimony. 
State v, Little, 2020-NMCA-040. Se 

Proof of penetration alone was sufficient. to es- 
tablish the crime of statutory rape. State v. Harbert, 
1915-NMSC-023, 20 N.M. 179, 147 P. 280, 

Penetration provable from circumstances. — 
Proof of penetration was essential to conviction of having 
carnally known and abused a minor child, but it was not 
necessary that it be proved by direct evidence; it might be 
established by circumstantial evidence. State v. Godwin, 
1947-NMSC-016, 51 N.M. 65, 178 P.2d 584. 

Opportunity and physical condition. — Proof of 
carnal knowledge could be adequately shown by fact that 
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opportunity for sexual intercourse existed and that physi- 
cal condition of the child showed abuse. State v. Godwin, 
1947-NMSC-016, 51 N.M. 65, 178 P.2d 584, 

A decedent constitutes a "person" for purposes of 
this section. — Where defendant was convicted of first- 
degree murder and third-degree criminal sexual penetra- 
tion (CSP), based on defendant's admission that he killed 
the victim and then had sexual intercourse with the vic- 
tim after she died, but where defendant argued that the 
statute requires that the victim be alive at the time of 
penetration, defendant was properly convicted of CSP be- 
cause the purpose of the CSP statute is to protect against 
forcible, nonconsensual sexual penetration of a person's 
body and the legislative intent underlying CSP is the pro- 
tection of people from unlawful intrusions into enumer- 
ated areas of the body, and it would be contrary to the 
spirit of the statute to exclude victims who were unable to 
consent or resist solely because the perpetrator rendered 
the victim permanently unconscious by killing the victim. 
State v. Martinez, 2021-NMSC-012. 

The state sufficiently established the corpus de- 
licti of CSP. — Where defendant was convicted of first- 
degree murder and third-degree criminal sexual pen- 
etration (CSP), based on defendant's admission that he 
killed the victim and then had sexual intercourse with the 
victim after she died, and where defendant argued that 
the corpus delicti rule requires the state to produce some 
evidence that a crime has been committed in addition'to 
extrajudicial confessions or admissions of the accused to 
support a conviction, the state sufficiently established the 
corpus delicti of CSP because a defendant's extrajudicial 
statements may be used to establish the corpus delicti 
when the prosecution is able to demonstrate the trustwor- 
thiness of the confessions and introduce some indepen- 
dent evidence ofa criminal-act, and in this case, the post- 
mortem condition and location of the victim's body was 
sufficient to corroborate the truthfulness of defendant's 
statements. State v. Martinez, 2021-NMSC-012. 

Evidence of penetration sufficient. — Where child's 
parent discovered a bruise on the child's labia immediately 
after the child had been in defendant's care; a linear abra- 
sion went deep into the child's vagina; two photographs of 
the bruise were admitted into evidence; the child told four 
people that defendant had pinched the child's "cha-cha" 
and illustrated the statement by pulling on the child's 
labia; and the bruise was consistent with being pinched, — 
the evidence was sufficient to support defendant's convic- 
tion of criminal sexual penetration by penetration. State v. 
Massengill, 2003-NMCA-024, 133 N.M. 263, 62 P.3d 354, 
cert. denied, 1383 N.M. 126, 61 P.3d 835. 

Testimony of doctor who examined victim, a minor child 
under the age of 13, in the evening of the day of alleged 
act of sodomy, that there had been a penetration into boy's 
anus, along with child's testimony as to the assault and 
as to the pain experienced by him as a result thereof, was 
sufficient evidence of penetration for jury's consideration. 
State v. Mase, 1965-NMSC-134, 75 N.M. 542, 407 P.2d 874. 

Sufficient evidence to prove a pattern of conduct 
of criminal sexual penetration of a minor. — Where 
defendant was charged with twelve counts of criminal 
sexual penetration of a minor, and where the two children 
testified to a pattern of conduct: where defendant would 
put his penis'and fingers in each child's vagina and anus 
before she went to school in the mornings, and where the 
children further testified that defendant did this more 
than six times, with one instance tied to the first day of 
school, but where no other evidence tied an incident to a 
certain time or place, the undifferentiated multiple acts 
against a victim within a period of time is evidence suf- 
ficient to support a conviction on one count per child for 
a pattern of conduct of criminal sexual penetration of a 
minor. State v. Huerta-Castro, 2017-NMCA-026, 
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Sufficient evidence of aiding and abetting. — Evi- 
dence that defendant ordered the victims to perform fel- 
latio on particular individuals and threatened the victims 
with grave bodily harm if they failed to do so and that de- 
fendant assisted in creating the atmosphere of intimida- 
tion which convinced the victims that the threats would 
be carried out, there was sufficient evidence to support 
defendant's conviction of accessory to criminal sexual 
penetration. State v. Perez, 2002-NMCA-040, 132 N.M. 84, 
44 P.3d 530, cert. denied, 182 N.M. 83, 44 P.3d 529. 

Evidence sufficient to sustain conviction. — Where 
defendant was convicted for criminal sexual penetration 
in the second degree which resulted in the pregnancy of 
the victim; the victim testified that defendant impreg- 
nated the victim when the victim was fourteen years old 
while the victim and the victim's family were living with 
defendant, that the victim felt compelled to have sex with 
defendant because defendant was an authority figure, that 
the sex was not consensual, and that defendant told the 
victim that if the victim reported the sexual intercourse, 
defendant would kill the victim and the victim's family; 
and a forensic DNA analyst testified that DNA samples 
from defendant, the victim, and the victim's child showed 
that defendant fathered the victim's child, there was suf- 
ficient evidence to support defendant's conviction. State v. 
Fierro, 2014-NMCA-004, cert, denied, 2013-NMCERT-012. 

Where the child, who was six years old, testified that 
defendant put defendant's hand underneath the child's 
underwear, touched the child's vagina, and performed 
cunnilingus on the child; and the doctor who performed a 
SANE examination of the child testified that the child told 
the doctor that defendant had inserted defendant's fingers 
into the child's vagina; and the doctor's examination of the 
child revealed injuries to the child's vagina that were con- 
sistent with penetration by a finger or other object, the 
evidence was sufficient to support defendant's conviction 
of criminal sexual penetration of a minor. State v. Skinner, 
2011-NMCA-070, 150 N.M. 26, 256 P.3d 969, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

The prosecutrix' testimony, which was not inherently 
improbable and which was corroborated by facts and cir- 
cumstances, pointed unerringly to defendant and was suf- 
ficient evidence to sustain the conviction. State v. Boyd, 
1972-NMCA-120, 84'N.M. 290, 502 P.2d 315, cert. denied, 
84.N.M. 271, 502 P.2d 296, and cert: denied, 411 U.S. 937, 
93 S. Ct. 1916; 36 L. Ed. 2d 398 (1973) and reh'g denied, 
412 U.S. 924, 93 S. Ct. 2739, 87 L. Ed. 2d 151 (1978). 

Evidence consisting of the testimony of the victim's 
counselor and the victim herself was sufficient to sup- 
port convictions of criminal sexual contact'with a minor 
and criminal sexual penetration of a minor. State v. Ortiz- 
Burciaga, 1999-NMCA-146, 128 N.M. 382, 993 P.2d 96, 
cert. denied, 128 N.M. 149, 990 P.2d 823. 

When evidence as a whole left no doubt as to fact of in- 
tercourse and penetration, it was sufficient, even though if 
certain questions addressed to complaining witness with 
their answers alone were considered, there might have 
been some doubt as to sufficiency of proof. State v. Alva, 
1913-NMSC-056, 18,N.M. 143, 134 P. 209. 

Appellate: court found no ground to disturb verdict of 
guilty where after sifting from any recitation of facts 
made to support claim that 11 year old prosecutrix’ testi- 
mony was inherently improbable, all facts and inferences 
which verdict resolves against defendant, there remains 
testimony of a substantial character sufficient to support 
the conviction. State v. Trujillo, 1955-NMSC-094, 60 N.M. 
277, 291 P.2d 315. 

An appellate court will not disturb the verdict of the 
jury if the victim's testimony was sufficiently credible for 
a conviction, State v., Nichols, 2006-NMCA-017, 139 N.M. 
72, 128 P.3d 500. 

Where defendant was convicted of numerous counts of 
criminal sexual penetration of a minor perpetrated on his 
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eight-year-old daughter and four-year-old stepdaughter; 
the child victims’ testimony that the nature of defendant's 
acts involved physical interaction that was skin to skin, 
that defendant rubbed or repetitiously slid his finger upon 
each child's unclothed genital openings, the requirement 
that penetration minimally occur to any extent was met, 
and where eight-year-old victim testified that defendant 
put his penis "where I go poop" and that it "actually went 
in", was sufficient evidence to support defendant's convic- 
tion for criminal sexual penetration of a minor, and where 
eight-year-old child victim's testimony established that 
defendant's repeated movements of his penis against her 
unclothed genitalia prior to emission penetrated the labia 
major to the slightest extent or beyond, met the penetra- 
tive element of criminal sexual penetration of a minor; 
there was sufficient evidence for a jury to conclude that 
defendant committed the acts of criminal sexual pen- 
etration. State v. Tapia, 2015-NMCA-048, cert. denied, 
2015-NMCERT-004. _. 

Retrial was not barred where there was substan- 
tial evidence:of defendant's guilt under the invalid 
jury instructions. — Where defendant was charged 
with two counts of criminal sexual penetration of a mi- 
nor in the second degree (CSPM-II) based on the state's 
theory that defendant used his position of authority to 
coerce the victim to submit to the sexual act, and where 
the district court instructed the jury using an inapplicable 
uniform jury instruction that omitted the essential ele- 
ment of "force or coercion", retrial was not barred where 
there was substantial evidence of defendant's guilt under 
the given instructions where the jury could reasonably 
have concluded that the victim had been coerced into ly- 
ing still while defendant perpetrated fellatio, a symptom 
of the undue influence that defendant's position as the 
victim's father enabled him to exercise, State v. Figueroa, 
2020-NMCA-007, cert. denied. 

Sufficient evidence of criminal sexual penetration 
of a minor for purposes of retrial. — Where defendant 
was convicted of one count of criminal sexual penetration 
of a minor and twenty-one counts of criminal sexual con- 
tact of a minor, and where defendant's convictions were 
overturned based on the state's violation of defendant's 
constitutional right against self-incrimination, there was 
sufficient evidence to support each of defendant's con- 
victions for purposes of retrial where, at trial, the state 
presented evidence from the child victim that defendant 
committed multiple instances of criminal sexual contact 
and at least one instance of criminal sexual penetration 
over a four-month period and defendant's admission that 
he had put the child's penis in his mouth at least once and 
had touched the child's penis between twenty and thirty 
times. State v. Atencio, 2021-NMCA-061, cert. granted. 

Sufficient evidence of great mental anguish. — 
Where defendant was convicted of first-degree criminal 
sexual penetration (CSP), and where defendant claimed 
that the state failed to establish that the victim suffered 
great mental anguish asa result of the incident and that 
the evidence is therefore insufficient to support his con- 
viction for first-degree CSP, evidence that the victim was 
over seventy years of age, that she moved to another state 
to live with her daughter because she felt unable to live 
alone, that she experienced constant flashbacks, and as a 
result had trouble concentrating and was unable to drive 
for a period of time, was sufficient to support a conclusion 
that the victim suffered great mental anguish as a result 
of the incidents State v. Sena, 2018-NMCA-037, rev'd in 
part by 2020-NMSC-011, 

Sufficient evidence of second-degree criminal 
sexual penetration perpetrated in the commission 
of a felony. — Where defendant was convicted of crimi- 
nal sexual penetration in the commission of a felony and 
first-degree kidnapping, the jury could have reasonably 
inferred that defendant took or transported the victim by 
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deception based on the victim's testimony that he got into 
defendant's truck because defendant said that’ he would 
take the victim’ home,.that defendant confined the vic- 
tim by force based on the victim's testimony that when 
he tried to escape from defendant's truck, the door was 
locked, that defendant intended to hold the victim against 
his will to inflict a sexual offense against him based on 
the victim's testimony that defendant took him to’a re- 
mote location, pulled down his pants, and then penetrated 
his anus, that defendant’ transported the victim to'a re- 
mote location and confined him there for the purpose of 
inflicting a sexual offense on him based on defendant's 
statement upon completion of the sexual act, "Now I can 
take you home," that defendant's act against the victim 
was unlawful because the jury could have inferred that 
it was done without the victim's consent and for the pur- 
pose of gratifying defendant's sexual desire or to intrude 
upon the victim's bodily safety or integrity. There was suf- 
ficient evidence to support defendant's convictions. State 
v. Samora, 2016-NMSC-081, 

‘Sufficient evidence of criminal sexual penetra- 
tion based on the commission of a felony. — Where 
defendant offered a ride home to a fifteen year old boy, 
but instead took the boy back to defendant's apartment 
where defendant offered the boy beer and cocaine, which 
were consumed by the boy, and where defendant then pro- 
ceeded to perform oral'sex’on the boy and prior to taking 
the boy home the defendant asked the boy for anal sex, 
which the boy complied with because he was afraid that 
if he:did not he would be anally penetrated, and where, at 
trial, a forensic examiner testified that she identified sa- 
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victim's boxer shorts, there was sufficient evidence to sup- 
port defendant's convictions for distribution of a controlled 
substance to a minor, CSP II, and contributing to the de- 
linquency of a minor. State v. Simmons, 2018- NMCA-016, 
cert. ‘denied. 

Rape established. — Where the evidence establishes 
that defendant had sexual intercourse with a female 
without her consent and by forcibly overcoming her resis- 
tance, this was rape, regardless of the age of the victim. 
State:v. Garcia, 1967-NMSC-140, 78 N.M. 136, 429 P.2d 
334. 

» Conviction for rape not barred by fects also etl 
lishing statutory rape. State v. Garcia, 1967-NMBG: 140, 
78 N.M. 136,429 P.2d 334. 

Rape of child. — In prosecution for rape of child, state- 
ment of 9 year old prosecutrix and testimony of examin- 
ing doctor expressing opinion that child had undergone 
sexual intercourse as late as the day charged constituted 
substantial evidence and met test of inherent: probability. 
State v. Till, 1967-NMSC-150, 78'N.M. 255, 430 P.2d 752, 
appeal dismissed:and cert. denied, 390:U.S. 713, 88:8. Ct. 
1426, 20 L. Ed. 2d 254 (1968). 

When testimony of prosecuting witness, a child of be- 
tween twelve and thirteen, was convincing, was not inher- 
ently improbable, was unshaken by cross-examination 
and was corroborated by the mother, and, up to a certain 
point, by: defendant, it was sufficient to sustain a convic- 
tion of statutory rape. State v. iceman" 1938-NMSC-073, 43 
N.M.,94, 85 P.2d 748. 

Spouses living apart. — Raiden supported finding 
that defendant and his wife were living apart at the time 
of the attack, where the wife testified that she felt she 
was living apart from defendant atthe time of the attack, 
and: there was evidence of the couple's physical separa- 
tion and the defendant's securing other housing and pay- 
ing one month's:rent. Brechéisen v. Mondragon, 833 F.2d 
238 (10th Cir. 1987), cert; denied, 485 U.S, 1011, 108 S;.Ct. 
1479, 99 L. Ed. 2d 707 (1988). 

Attempted sodomy. — Acts of defendant constituted 
an active effort to consummate crime of sodomy and were 
more than mere preparation, where in addition to his 
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announced intention to "screw" 16 year old victim, defen- 
dant beat victim until he passed out and removed victim's 
clothes, during course of which events the fly on defen- 
dant's pants was open. State v. Trejo, pki NMCA- 019, 83 
N.M. 511, 494 P.2d 173. 


IV. DEFENSES, 
_A. CONSENT. 


Consent is not a defense when victim is a statuto- 
rily defined child. — The consent of a statutorily defined 
child‘is legally irrelevant to the unlawfulness element for 
both‘criminal sexual penetration charges. State v. Moore, 
2011-NMCA-089, 150 N.M. 512, 263 P.3d 289, cert. denied, 
2011-NMCERT-008, 268 P.3d 513. 

Where the victim was fourteen years of age; déforiddr: 
was forty-six years of age; the victim voluntarily agreed to 


-have sex with defendant; and defendant was charged with 


criminal sexual penetration in the second degree and crimi- 
nal sexual penetration in the fourth degree, the state did not 
improperly instruct the grand jury on the unlawfulness ele- 
ment for the charges when the state omitted language that 
the act must have been done "without’consent" of the victim, 
because the consent of a statutorily defined child is legally 
irrelevant to the unlawfulness element of both charges. State 
v. Moore, 2011-NMCA-089, 150 N.M, 512, 263 P.3d 289, cert. 
denied, 2011-NMCERT-008, 268 P.3d 513. 

Absence of consent not element of criminal sexual 
penetration, — Although absence of consent was an ‘el- 
ement of the rape statute, which has now been repealed, 
absence of consent is not’an element of the crime of crimi- 


nal sexual penetration as defined by the legislature. State v. | 


Jiminez, 1976-NMCA-096, 89 N.M. 652, 556 P.2d 60; State 
v. Gillette, 1985-NMCA-037, 102 N/M. 695, 699 P.2d 626. 

. Absence of consent not element of statutory rape. 
— Under former law, where intercourse was with a girl un- 
der age of 16 the state need have proved only that defen- 
dant indulged in intercourse with her, regardless of ques- 
tion of her consent. State v. Richardson, piehoria inser og 
48 N.M. 544, 154 P.2d 224, 

_ Absence of consent not required for rape. — — Under 
former law, where victim was over age of consent, it was 
necessary to prove intercourse against her will. State v. 
Richardson, 1944-NMSC-059,-48 N.M. 544, 154 P.2d 224. 

As was resistance. — To constitute the crime of rape 
of one over the age of consent, there must be resistance, 
and it must be forcibly overcome; it was not sufficient that 
the carnal act was violently accomplished, or that it was 
without her consent. Mares v. Territory, 1901-NMSC-010, 
10:N.M. 770; 65 P. 165 (decided under prior law). 

Amount of resistance required of victim de- 
pended upon the facts of the particular case.: Resis- 
tance may be overcome by fear induced by threats as by 
physical violence. State v. White, 1967-NMSC-016, 77 N.M. 
488,424 P.2d 402:(decided under prior law). 

Violent i injury indicative of adequate resistance. 
— Less than satisfactory evidence of resistance would not 
warrant reversal of rape conviction where the physical 
violence done to the prosecutrix and her resultant injuries 
therefrom tend to show that further resistance would have 
been of no avail and perhaps would have resulted in more 


‘serious injuries to her. State v. Ramirez, 1962-NMSC-042, 


70 N.M. 54, 369. P.2d 973 (decided under prior law). 

Threats overcoming resistance. — Fact that threats 
by which prosecutrix' resistance had been overcome were 
made by someone other than the defendant was immate- 
rial, State v. Barnett, 1973-NMCA-098, 85 N.M. 404, 512 
P.2d 977 (decided under prior law). 

Consent inconsistent with evidence. — Enitlente 
that prosecutrix' clothes were torn, that she suffered a 
scratch or cut on the side of her head which bled during 
the preliminary hearing; that immediately after the as- 
sault various witnesses noticed red welts or marks, on 
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prosecutrix' throat and that her bedroom was in disarray, 
was inconsistent with sexual intercourse by consent. State 
v. White, 1967-NMSC-016, 77 N.M. 488, 424 P.2d 402. 
Consensual sex. — Accused will not be convicted 
for engaging in purely consensual sex. State v. Maestas, 
2005-NMCA-062, 137 N.M. 477, 112 P.3d 1134, rev'd on 
other grounds, 2007-NMSC-001, 140 N.M. 836, 149 P.3d 933. 


B. IMPOTENCY. 


Assault with intent to rape. — Impotency could be 
shown but was not a complete defense to charge of assault 
with intent to rape. State v. Ballamah, 1922-NMSC-057, 
28 N.M. 212, 210 P. 391. 


V. SODOMY. 


Force was not.element of crime of sodomy under 
former law. Washington v. Rodriguez, 1971-NMCA-021, 
82 N.M. 428, 483 P.2d 309 (decided under prior law). 

Consent no defense. — Under former law, con- 
sent of both parties to the act of sodomy did not consti- 
tute a defense to that crime. Washington v. Rodriguez, 
1971-NMCA-021, 82 N.M. 428, 483 P.2d 309 (decided un- 
der prior law). 

Emission was not necessary element of crime of 
sodomy. State v. Massey, 1954-NMSC-018, 58 N.M..115, 
266 P.2d 359 (decided under prior law). 

Each act distinct. — Since under former 40A-9-6, 
1953 Comp., "any penetration" could complete the crime 


of sodomy, on its face the statute clearly allowed prosecu- 


tion for different kinds or acts of sodomy. State v. Elliott, 
1977-NMSC-002, 89 N.M. 756, 557 P.2d 1105. 

Cunnilingus and fellatio. — Under former 40A-9-6, 
1953 Comp., sodomy included a taking into the mouth "the 
sexual organ of any other person"; the statute was not limited 
to the sexual organ of the male, "any other person" including 
both male and female. State v. Putman, 1967-NMCA-020, 78 
N.M, 552,434 P.2d 77 (decided under prior law). 

Where former statute (Laws 1876, ch. 34, § 1) provided 
a penalty for crime of sodomy, but did not define the term, 
the common-law definition would apply; hence, sexual 
copulation per os or fellatio, was not included in the of- 
fense of sodomy. Bennett v. Abram, 1953-NMSC-013, 57 
N.M. 28, 253 P.2d 316 (discharging petitioners in habeas 
corpus proceeding where they pleaded guilty to charge of 
sodomy without proper advice as to nature of the crime) 
(decided under prior law). 

Aiding and abetting shown. — It was not necessary 
that the state prove that defendant aided and abetted a 
particular act of sodomy, as his presence at the scene and 
active participation in the criminal conduct being under- 
taken, in such a way as to encourage the commission of 
the charged offenses, was enough to constitute aiding and 
abetting. State v. Barnett, 1973-NMCA-098, 85 N.M. 404, 
512 P.2d 977. 


VI. INSTRUCTIONS. 


Use of wrong alternative in uniform instruc- 
tion. — Where defendant was charged with first degree 
criminal sexual penetration of a minor for vaginal pen- 
etration and first degree criminal sexual penetration 
of a minor for anal penetration; the court instructed 
the jury that the state had to prove beyond a reason- 
able doubt that defendant "caused the insertion to any 
extent, of a penis into the vagina and/or vulva" of the 
victim and that the state had to prove beyond a rea- 
sonable doubt that defendant "caused the insertion to 
any extent, of a penis into the anus" of the victim; and 
although the court erred in using the second alternative 
of the uniform instruction as the form of the instruc- 
tions given to the jury, the instructions as given accu- 
rately reflected the statutory law and did not constitute 
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reversible error. State v. Tafoya, 2010-NMCA-010, 147 
N.M. 602, 227 P.3d 92, cert. denied, 2009-NMCERT-012, 
147 N.M. 600, 227 P.3d 90. 

Essential elements of crime. — A jury must be in- 
structed on the essential elements of the crime charged, 
and failure so to do is fundamental error because the error 
is jurisdictional and thus not harmless. State v. Kendall; 
1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, rev'd in part, 
1977-NMSC-015, 90 N.M. 191, 561 P.2d 464, (holding that 
under the circumstances an instruction that victim must 
not be defendant's spouse, was.not necessary) (decided un- 
der prior law). 

Essential elements of second-degree criminal 
sexual penetration in the commission of a felony. 
— If unlawfulness is at issue, then lack of consent is an 
essential element of criminal sexual penetration per- 
petrated in the commission of a felony. State v. Samora, 
2016-NMSC-081. 

In defendant's trial for second-degree criminal sexual 
penetration perpetrated in the commission of a felony 
(CSP-felony), where the jury instruction at issue reflected 
UJI 14-132 NMRA, except that it failed to include the 
bracketed phrase "without consent," which would have 
clarified that any sexual contact between the victim and 
defendant had to be non-consensual for the jury to deter- 
mine that defendant's act was unlawful, it was funda- 
mental error to omit the element of consent from the jury 
instructions that were relevant to CSP-felony, because un- 
lawfulness was at issue and the jurors may have been con- 
fused or misdirected as to whether defendant could have 
still acted unlawfully if the victim had consented to sex. 
State v. Samora, 2016-NMSC-081. 

Criminal sexual penetration based’on the com- 
mission of a felony. — When criminal sexual penetra- 
tion is based on the commission of a felony, it must be a 
felony that is committed against the victim of, and that 
assists in the accomplishment of, sexual penetration per- 
petrated by force or coercion or against a victim who, by 
age or other statutory factor, gave no lawful consent. State 
v, Simmons, 2018-NMCA-015, cert. denied. 

No fundamental error where instruction on CSP- 
II felony failed to instruct on causal link between 
the felony committed and the CSP. — In defendant's 
trial for criminal sexual penetration (CSP II) based on 
the commission of a felony, where the jury was instructed 
that the state must prove defendant caused the victim to 
engage in fellatio and anal intercourse, and defendant 
committed the acts during the commission of kidnapping 
or distribution of a controlled substance to a minor or 
contributing to the delinquency of a minor, but was ‘not 
instructed to find that the associated felony must be com- 
mitted against the victim of and assist in the accomplish- 
ment of the CSP, the jury instruction was deficient but 
did not rise to the level of fundamental error, because a 
reasonable jury would not be confused by the instruction, 
and the connection between the associated felonies and 
the acts of CSP II was so apparent that the CSP I1-felony 
convictions did not shock the judicial conscience. State v. 
Simmons, 2018-NMCA-015, cert, denied. 

Intent instruction for felony underlying second- 
degree CSP was proper. — Where defendant was con- 
victed of fourth-degree criminal sexual penetration of a 
minor and second-degree criminal sexual penetration of 
a minor, perpetrated during the commission of a felony, 
and where defendant claimed that the jury instruction 
on giving alcohol to a minor, the felony underlying his 
second-degree criminal sexual penetration conviction, was 
defective because it omitted the mens rea of the offense, 
whether he knew giving alcohol to a minor was unlawful, 
fundamental error did not occur with the given instruc- 
tion, which set forth the proper mens rea for giving alco- 
hol to a minor, whether defendant knew or had reason to 
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know that the recipient of the alcohol was a minor. State v, 
Muller, 2022-NMCA-024, cert. denied. 

Fundamental error occurred where) jury con- 
victed defendant on an invalid legal theory. — 
Where defendant was charged with two counts of crimi- 
nal sexual penetration of a minor in the second: degree 
(CSPM-II) based on the state's theory that defendant used 
his position of authority to coerce the victim to submit to 
the sexual act, and where the district court instructed the 
jury using an inapplicable uniform jury instruction that 
omitted the essential element of "force or coercion", fun- 
damental error occurred because the given instructions 
would have confused or misled a reasonable.juror and it 
was a miscarriage of justice to convict defendant of :"po- 
sition of authority" CSPM-II because that.crime did not 
exist at the time the CSPM at. issue was alleged to have 
occurred, State v. Figueroa, 2020-NMCA-007, cert, denied. 

Instruction in language of statute. — An instruc- 
tion which set forth the elements of the crime of second 
degree criminal sexual penetration in the language of the 
statute was sufficient, and there was no-error in failing to 
instruct on absence of the victim's consent. State v. Jimi- 
nez, 1976-NMCA-096, 89 N.M. 652, 556 P.2d 60, : 

. Reading of statute permissible. — In prosecution for 
rape though there was no evidence tending to show that 
the prosecuting witness, through idiocy, imbecility or un- 
soundness of mind, either temporary or permanent, was 
incapable of giving'consent, it was not error for the court, 
in its instructions, torread the entire section to the jury. 
Territory v. Edie, 1892-NMSC-019, 6 N.M. 555, 30 P. 851, 
aff'd on reh'g, 1893-NMSC-016, 7 N.M. 183, 34 P. 46. 

Instruction constituting constructive amend- 
ment of information. — Jury instruction which allowed 
for conviction based on digital penetration occurring. prior 
to the enactment of this section constituted a constructive 
amendment of the information which required reversal. 
Hunter v, New Mexico, 916-F.2d 595 (10th: Cir, 1990), cert. 
denied; 500 U.S, 909, 111 S. Ct. 1693,.114 L. Ed, 2d, 87 
(1991). 

Instruction on personal injury. 
for criminal sexual penetration, where the-trial court 
gave the statutory definition, of personal injury appear- 
ing at 30-9-10C NMSA 1978, and also gave the statutory 
definition of great bodily harm at 30-1-12A NMSA 1978 
in the instruction on first degree criminal sexual penetra- 
tion, the lack of additional definition of personal injury 
was not error;.if defendant desired that personal injury 
be further defined, he should have submitted a requested 
instruction to that effect, and since he did not do so; he 
could not complain of the lack of additional definition of 
the term. State v..Jiminez, 1976-NMCA-096, 89 N.M, 652, 
556 P.2d.60, 

Failure to give charge of offense in third degree, 
— Failure to give defendant's tendered charge on crimi- 
nal sexual penetration in the third degree was reversible 
error at,his trial for false imprisonment and criminal 
sexual penetration in the second degree, where the jury 
could find from the evidence that the sexual intercourse 
occurred by coercion: or force; but without the requisite el- 
ements.of false imprisonment as an independent felony. 
State v, Corneau, 1989-NMCA-040, 109 N.M. 81, 781,P.2d 
1159, cert. denied, 108 N.M. 668,777 P.2d. 907. 

Victim other than spouse, — Where there was no ev- 
idence whatsoever that the victim raped, sodomized and 
killed was the spouse of the defendant, failure to instruct 
the jury that.it must find that the victim was not, defen- 
dant's wife in the rape: conviction was not.a jurisdictional 
error. State v. Melton, 1977-NMSC-014, 90 N.M. 188, 561 
P.2d 461 (decided under prior law). 

Reyersal of..defendant's conviction of orintinal, sexual 
penetration. because of trial court's failure to instruct 
that; jury must.find that victim was other than defen- 
dant's spouse was improper under facts of the case, and 
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defendant was properly convicted of criminal sexual pen- 
etration, Kendall v. State, 1977-NMSC-015, 90 N.M. 191, 
561 P.2d 464 (decided under prior law). . 

Identical instructions on multiple counts. — 
Where the jury was given identical instructions on two 
counts of attempted criminal sexual penetration that 
were alleged to have occurred over a three week period 
and the victim testified that defendant attempted to force 
the victim to perform fellatio four times on different eve- 
nings; andthe victim described intervening events be- 
tween the attempted acts of fellatio, defendant's acts were 
not unitary and the instructions did not violate the double 
jeopardy clause. State v, Dombos, 2008-NMCA-035, 143 
N.M. 668, 180 P.8d 675, cert, denied, 2008-NMCERT-002, 
143 N.M, 666, 180 P.3d 673: 

Instructions on aiding and abetting. — Circum- 
stantial evidence that defendant knew that throughout 
defendant's companion forced the victim to commit vari- 
ous sexual acts; that on several occasions during the 
night at the companion's request, defendant brought 
coffee and cigarettes to the companion in the bedroom; 
and that defendant had a knife in defendant's belt was 
sufficient to support an instruction that the jury could 
convict defendant if defendant aided and abetted the 
companion in the commission of criminal sexual pene- 
tration. State v. Duncan, 1990-NMCA-068, 113 N.M. 637, 
830 P.2d 554, aff'd, 1991-NMSC- 010, 11 NM. 354, 805 
P.2d 621. 

Lesser included offenses. — In trial of Indian for 
rape under the federal Major Crimes Act (18 U‘S.C. 
§§ 1153, 3242, conferring federal jurisdiction over certain 
enumerated major crimes committed by Indians on In- 
dian reservations), it was reversible error for trial court 
to refuse to instruct on the non-enumerated offenses of 
attempted rape, simple assault and battery, all of which 
were lesser included offenses under New Mexico law. Joe 
v. United States, 510 F.2d 1038 (10th Cir. 1974). 

Lesser included offense instruction. — Any vari- 
ance between the victim's testimony at trial and her tes- 
timony before the grand jury was insufficient to require 
an instruction on a lesser included offense, where defen- 
dant's own testimony that he had no contact of any sort 
with the victim negated the possibility that such an in- 
struction might have been warranted. Chavez v. Kerby, 
848 F.2d 1101 (10th Cir. 1988), 

Lesser included offenses and alibi. — Because the 
defendant offered the defense of an alibi, he was not enti- 
tled to a lesser included offénse instruction on the ground 
that the jury might have rejected the part of the com- 
plainant's testimony regarding the use of a gun. State v. 
Wilson, 1993-NMCA-074, 117 N.M. 11, 868 P.2d 656, cert. 
quashed, 119 N.M. 311, 889 P.2d 1233 (1995). ’ 

' Charge on third degree not warranted. — Where 
there was no evidence tending to establish that the 
criminal sexual penetration was committed by force or 
coercion without resultant personal injury, since the only 
evidence was that defendant used force which resulted in 
personal injury, beating the victim with his fists, twist- 
ing her breasts and pulling her hair immediately prior 
to sexual intercourse, there was no evidence supporting 
an instruction on third degree criminal sexual penetra- 
tion, State v. Jiminez, 1976-NMCA-096, 89 N.M. 652, 556 
P.2d 60. 

Instruction on consent properly refused. — Where 
a review of the record and a thorough examination of the 
prosecutrix' testimony does not ever raise a slight infer- 
ence of consent on part of victim, it was not error for trial 
court to deny defendant's requested instruction on con- 
sent as a defense, State v. Armstrong, 1973-NMCA-081, 
85 N.M. 234, 511 P.2d 560, cert. denied, 85 N.M. 228, 511 
P.2d 554, overruled on other grounds by State v, Elliott, 
1975- NMCA-087, 88 N.M. 187, 539 P.2d 207. 
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Requested instruction defining CSP of an inmate 
as an act committed without the inmate's consent 
properly denied. — Where defendant was charged with 
criminal sexual penetration (CSP) of an inmate, allegedly 
committed while defendant was employed as a correc- 
tions officer, and where, at trial, defendant proposed a jury 
instruction defining CSP of an inmate as an act commit- 
ted without the inmate's consent, and where the district 
court determined that the phrase "without consent" was 
not necessary in the jury instruction defining unlawful- 
ness for CSP of an inmate because, as a matter of law, an 
inmate cannot consent to sexual intercourse with a cor- 
rections officer, the district court did noterr in denying de- 
fendant's proposed jury instruction defining unlawfulness 
for CSP of an inmate in terms of an absence of consent, 
because as a matter of law, an inmate confined in a correc- 
tional facility or jail cannot consent to sexual intercourse 
with a perpetrator in a position of authority over the in- 
mate, State v. Arvizo, 2021-NMCA-055, cert. denied. 

Defense of consent. — Effective for cases filed after 
January 20, 2005, instructions have been approved for 
the defense of consent in criminal sexual penetration 
cases that are analogous to the defense of self-defense. 
State v. Jensen, 2005-NMCA-113, 188 N.M. 254, 118 P.3d 
762, cert. quashed, 2005-NMCERT-011, 188 N.M. 587, 
124 P.3d 565. 

Requested instruction on lesser offense properly 
refused when no supporting evidence. — Where 
there is no view of the evidence adduced which would 
support the jury in finding the defendant guilty of third 
degree criminal sexual penetration which would not 
also require the jury to find him guilty of second. degree 


criminal sexual penetration, a requested instruction on : 
the lesser offense is properly refused. State v. Romero, 


1980-NMCA-011, 94 N.M. 22, 606 P.2d 1116, overruled on 
other grounds by State v, Johnson, 1997-NMSC-036, 123 
N.M. 640, 944 P.2d 869. 

Charge on probability unnecessary. — It was not 
erroneous in rape case to refuse instructions calling for 
jury's consideration of reasonable probability of testimony 
of prosecuting witness where jury was instructed that 
they must find beyond a reasonable doubt that defendant 
committed the offense charged before they could return 
verdict of guilty, State v. Richardson, 1944-NMSC-059, 48 
N.M. 544, 154 P.2d 224. 

Intoxication instruction. — Evidence in prosecution 
for criminal sexual penetration was sufficient under New 
Mexico law to warrant an intoxication instruction. Florez 
v. Williams, 281 F.3d 1136 (10th Cir. 2002). 

Circumstantial evidence. — There was no error in 
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For article, "The Confusing Law of Criminal Intent in 
New Mexico," see 5 N.M.L. Rev. 63 (1974). 

For article, "Rape Law: The Need For Reform," see 5 
N.M.L. Rev. 279 (1975). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N.M.L. Rev. 229 (1982). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rey. 271 (1982). 

For article, New Mexico Joins the Twentieth Century: 
The Repeal of the Marital Rape Exemption, see 22 N.M.L. 
Rev. 551 (1992). 

For survey of 1990-91 criminal procedure and evidence, 
see 22 N.M.L. Rev. 713 (1992). 

For note, "New Mexico Applies the Strict Elements Test 
to the Collateral Felony Doctrine - State v. Campos," see 
28 N.M.L. Rev. 535 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Rai 
Jur. 2d Rape 88 1 to 30; 70A Am. Jur. 2d Sodomy §8§ 1 to 24. 

Liability of parent or person in loco parentis for per- 
sonal tort against minor child, 19 A.L.R.2d 423, 41 
A.L.R.3d 904, 6 A.L.R.4th 1066. 

Blood «grouping tests, 46 A.L.R.2d 
A.L.R.4th 579. 

Admissibility and propriety, in rape prosecution; of evi- 
dence that accused is married, has children and the like, 
62 A.L.R.2d 1067. 

Admissibility, in nonstatutory rape prosecution, of evi- 
dence of pregnancy, 62. A.L.R,2d 1083. 

Assault with intent to commit unnatural sex act upon 
minor as affected by the latter's consent, 65 A.L.R.2d 748. 

Applicability of rape statute concerning children of a 
specified age, with respect to a child who has passed the 


1000, 43 


| anniversary | date of such age, 73 A.L.R.2d 874. 


Incest as included within charge of rape, 76 A.L.R. 2d 
484. 

Rape by fraud or impersonation; 91 A.L.R.2d 591. 

Mistake or lack of information as to victim's age as de- 
fense to statutory rape, 8 A.L.R.3d 1100. 

Impotency as defense to charge of rape, attempt to 
commit rape or assault with intent to commit rape, 23 


_ A.L.R.3d 1351. 


court's refusal to give the usual stock instruction relat- © 


ing to circumstantial evidence where the state did not rely 
upon circumstantial evidence to prove its case in prosecu- 
tion for sodomy involving two juveniles, State v. Frederick, 
1964-NMSC-045, 74 N.M. 42, 390 P.2d 281. 

Impotency. — Where certain statements and testi- 
mony of defendant were only evidence of impotency, and 
no request for instruction on defense of impotency was 
tendered, it was not fundamental error on trial court's 
part to fail:to instruct. on its own motion on the defense, 
in view of confession and statements made by defendant 
admitting the act giving rise to the statutory rape pros- 
ecution. State v. Johnson, 1958-NMSC-046, 64 N.M. 83, 
324 P.2d 781. 

Coercion not element in fourth degven, criminal 
sexual penetration. — Subsection D (now G) does not 
include an element of force or coercion, and there is no 
basis for construing it to require nonconsent by the child 
as an element of the crime. 1988 Op. Att'y Gen. No. 88-69. 

Law reviews. — For symposium, "The Impact of the 
Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L, Rev. 106 (1978), 
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Statutory rape of female who is or has been married, 32 
A.L.R.3d 1030. 

Recantation by prosecuting witness in sex crime as 
ground for new trial, 51 A.L.R.3d 907. 

Consent as defense in prosecution for sodomy, 58 
A.L.R.3d 636. 

What constitutes penetration in prosecution for rape or 
statutory rape, 76 A.L.R.3d 163. 

Fact that rape victim's complaint or statement was 
made in response to question as affecting res gestae char- 
acter, 80 A.L.R:3d 869. 

Multiple instances of forcible. intercourse involving 
same defendant and same victim as constituting multiple 
crimes of rape, 81 A.L.R.3d 1228. 

Propriety of, or prejudicial effect of omitting or of giv- 
ing, instruction to jury, in prosecution for rape or other 
sexual offense, as to ease of making or difficulty of defend- 
ing against such a charge, 92 A.L.R.3d 866. 

Modern status of admissibility, in forcible rape prosecu- 
tion, of complainant's prior sexual acts, 94 A\L.R.3d 257. 

Modern status of admissibility, in forcible rape prosecu- 
tion, of complainant's general onan for unchastity, 
95 A.L.Ri3d 1181. 

Constitutionality of rape laws limited to protection of 
females only, 99 A.L.R.3d 129. 

Venue in rape cases where crime is committed partly in 
one place and partly in another, 100:A.L.R.3d 1174. 

Validity and construction of statute defining crime of 
rape to include activity traditionally punishable as sod- 
omy or the like, 3 A.L.R.4th 1009. 

Entrapment defense in sex offense prosecutions, 12 
A.L.R.4th 4138, 
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Validity of statute making sodomy a criminal offense, Admissibility, in» prosecution for sex-related  of- 
20 A.L.R.4th 1009. fense, of results of tests on semen or seminal fluids, 75 
Criminal responsibility of husband for rape, or assault A.L.R.4th 897. 
to commit rape, on wife, 24 A.L.R.4th 105. Fact that murder-rape victim was dead at time of pene- 
Sufficiency of allegations or evidence of serious bodily tration as affecting conviction for rape, 76 A.L.R.4th 1147, 
injury to support charge of aggravated degree of rape, sod- Admissibility of expert opinion stating whether a par- 
omy, or other sexual abuse, 25 A.L.R.4th 1213. ticular knife was, or could have been, the weapon used i in 
Admissibility, at criminal prosecution, of expert testi- _acrime, 83 A.L.R.4th 660. 
mony on rape trauma syndrome, 42 A.L.R.4th 879. Liability of church or religious society for sexual mis- 
Constitutionality, with respect to accused's rights to conduct of clergy, 5 A.L.R.5th 530. 
information or confrontation, of statute according confi- Statute protecting minors in a specified ager range pice 
dentiality to sex crime victim's communications to sexual rape or other sexual activity as applicable to defendant 
counselor, 43 A.L.R.4th 395. minor within protected age group, 18 A.L.R.5th 856. 
Necessity or permissibility of mental examination to Propriety of publishing identity of sexual assault: vic- 
determine competency or credibility of complainant in tim, 40 A.L.R.5th 787. 
sexual offense prosecution, 45 A.L.R.4th 310. Sufficiency of allegations or evidence of victim's mental 
Sexual child abuser's civil liability to child's parent, 54 injury or emotional distress to support charge of aggra- 
A.L.R.4th 98. vated degree of rape, sodomy, or other sexual offense, 44 
Imputation of criminal, abnormal, or otherwise offen- A.L.R.5th 651. 
sive sexual attitude or behavior as defamation - post-New Mistake or lack of information as to victim' 8 age as de- 
York Times cases, 57 A.L.R.4th 404, fense to statutory rape, 46 A.L.R.5th 499. 
Intercourse accomplished under pretext of medical Defense of mistake of fact as to victim's consent: in rape 
treatment as rape, 65 A.L.R.4th 1064, prosecution, 102 A.L.R.5th 447. 
Prosecution of female as principal for rape, 67 75 C.J.S. Rape §§ 1 to 35; 81 C.J.S. Sodomy §§ 1 to 8. 


A.L.R.4th 1127. 


30-9-12. Criminal sexual contact. 


A. Criminal sexual contact is the unlawful and intentional touching of or application of force, 
without consent, to the unclothed intimate parts of another who has reached his eighteenth birth- 
day, or intentionally causing another who has reached his eighteenth birthday to touch one's inti- 
mate parts. 

B. Criminal sexual contact does not include touching by a psychotherapist on his patient that 
is: 

(1) inadvertent; 

(2) casual social contact not intended to be sexual in nature; or 

(3) generally recognized by mental health professionals as being a legitimate aiuarane of 
psychotherapy. 

C. Criminal sexual contact in the fourth degree consists of all criminal sexual contact perpe- 
trated: 

(1) by the use of force or coercion that results in personal injury to the victim; 

(2). by the use of force or coercion when the perpetrator is aided or abetted by one or more 
persons; or : 

(3) when the perpetrator is armed with a deadly weapon. 

Whoever commits criminal sexual contact in the fourth degree is guilty of a fourth degree felony. 

D,. Criminal Sexual contact is a misdemeanor when perpetrated with the use of force or coer- 
cion. 

EK. For the purposes of this section, "intimate parts" means the primary genital area, groin, 
buttocks, anus or breast. 


History: 1953 Comp., § 40A-9-22, enacted by Laws "intimate parts"; added present Subsections B and E£, re- 
1975, ch. 109, § 3; 1981, ch. 8, § 1; 1991, ch. 26, § 2; 1993, designating the succeeding subsections accordingly; and 
ch, 177, § 8. made stylistic changes in Subsections A, C, and E. 

' Cross references, — For provision that testimony of The 1991 amendment, effective June 14, 1991, ee 
victim hereunder need not be corroborated, see 30-9-15 nated the formerly undesignated first paragraph as pres- 
NMSA 1978. ent Subsection A and redesignated former Subsections 

For limitations on testimony regarding victim's past A and B as present Subsections B and Cand, in present 
sexual conduct, see 80-9-16 NMSA 1978. Subsection A, substituted "unlawful and intentional" for 

For the Sex Offender Registration and Notification Act, "intentionally" and deleted "and someone other than one's 
see 29-11A-1 NMSA 1978. r spouse" following "birthday" in two places in the first sen- 

The 1993 amendment, effective July 1, 1993, deleted tence and made a minor stylistic change in the second 
the former second sentence of Subsection A, which defined sentence, 
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ANNOTATIONS was unable to extricate herself from his grip. State v. Huff, 
Legislative intent. — The legislative intent in defin- ienieue retain tert ae te PaO F PA Rta, norte denied, 


ing "intimate parts" with a listing of five separate pro- 
tected areas was to protect the victim from intrusions to 
each enumerated part; separate punishments are sustain- 
able where evidence shows distinctly separate touchings 
of different parts. State v. Williams, 1986-NMCA-122, 105 depression marking the line between the lower part of the 
N.M. 214, 730 P.2d 1196, cert. denied, 105 N.M. 111, 729 abdomen and the thigh; also, the region of this Hae State 
Fad 1386, v, Doe, 1979-NMCA-021, 93 N.M. 206, 598 P.2d 1166. 
Statutory enumeration of different aggravating factors, “Hvidence sufficient to sustain conviction. ~ A 
or alternative methods of committing fourth degree crimi- touching of the upper, inner thigh is a touching in the re- 
nal sexual contact, does not evince a legislative intent to gion of the line i PSE the lower part of the abdomen 


authorize multiple punishments for the same act; where and the thigh; the touching is.a touching of the groin and 
alternative methods of committing criminal sexual contact tharefore auficiert evidewiee to sustkin A coriviction of 


are submitted to the jury, the accused. may be found guilty +s ‘ 
of only one offense. State v, Williams, 1986-NMCA-122, pan em per a> a iy 5 ee, roma ai 
105 N.M. 214, 730 P.2d 1196, cert. denied, 105 N.M. 111, Law wearing | is For symposium, "The Impact of the 


729 P.2d 1365. Equal Ri ; ea 
Section compared with 30-9-11 NMSA 1978, — This Code, " oy Dee Ha seg Mexico: Criminal 


"Groin" defined. — Not having defined "groin" in this 
section as it read prior to 1993 amendment, and nothing 
to the contrary appearing, the legislature is presumed to 
use the common meaning of "groin," which is the fold or 


section is a general statute prohibiting a touching of in- Am. Jur, 2d, A.L.R. and C.J.S. references:— 6 Am 
timate parts, whereas 30-9-11 NMSA 1978 is a specific Jur 9d Assault and Battery §§ 24 to 30, 41, 42, 55, 67, 106 
statute which prohibits a touching of the penis with the 119. 156. 229. "aad 6 ETF 
lips or tongue, Section 30-9-11 NMSA rather than this. ; Indecent proposal to woman as assault, 12 A.L.R.2d 
section was the applicable statute in a prosecution for fel- 971 : 

latio because the specific statute prevails over the general Se luiat Sanivaiaiies| : . 
statute, State v. Gabaldon, 1978-NMCA-077, 92 N.M. 93, ©" fons bf agsault and Lavery 69 AL Rad oon 


582 P.2d 1306. 


; 2 Modern status of admissibility, in forcibl - 
Instruction on lesser included offense not war- re Ree es hc aes away, 


tion, of complainant's prior sexual acts, 94 A.L.R.3d 257. 
ranted by the facts. — Where defendant was charged Modern status of admissibility, in forcible rape prosecu- 


with ager avated sexual abuse; defendant broke into the tion, of complainant's general reputation for unchastity, 
victim's house; defendant, who was not wearing pants 95 A.L.R.3d 1181. 


and who had a knife in defendant's hand, climbed on Validity and construction of statute defining crime of 


to include activity traditionall ishabl d- 
victim's underwear; the victim felt defendant's erection; be oe the like, a ALB he 2 Dae tOunI oe. 


and the victim was told to tell the victim's friend who Walking cane as deadly or dangerous weapon for pur- 


had entered the room that the victim was alright; dur- oses of Bintite ting.off h It and 
ing that time, defendant was continually using the knife cies z LE preys oe ate eng’ ay Fogger bed 

to cut the victim's throat, defendant was not entitled Parts. of the human body, other than feet, as deadly or 
to a jury instruction on the lesser included offense of dangerous weapons for purposes of statutes aggravating 


sexual contact by use of a deadly weapon resulting in oflentenbkol amasaial@abiirabbe 

Bact 5 : ry, 8A.L.R.4th 1268. 
personal injury. United States v. Dennison, 937 F.2d 559 Entrapment defense in sex offense prosecutions, 12 
(10th Cir. 1991), A.L.R.4th 413. 


Evidence of "force", — The evidence was sufficient to 


establish the element of force necessary to sustain convic- information or confrontation, of statute according confi- 
tions for felony criminal sexual contact where the victim dentiality to sex crime beistheealarreisintinl>abdibieihantertial 
testified that the defendant, in the first incident, grabbed counselor, 43 A.L.R.4th 395. 

and squeezed her breasts causing her pain and discom- Liability of church or religious society for sexual mis- 
fort and, in the second incident, squeezed her breasts so conduct of clergy, 5 A.L.R.5th 530. 

tightly that she was unable to breathe, became dizzy, and Tales 


Constitutionality, with respect to accused's rights to 


30-9-13. Criminal sexual contact of a minor. 


A. Criminal sexual contact of a minor is the unlawful and intentional touching of or applying 
force to the intimate parts of a minor or the unlawful and intentional causing of a minor to touch 
one's intimate parts. For the purposes of this section, "intimate parts" means the primary genital 
area, groin, buttocks, anus or breast. 

B. Criminal sexual contact of a minor in the second degree consists of all criminal sexual con- 
tact of the unclothed intimate parts of a minor perpetrated: 

(1) onachild under thirteen years of age; or 
(2) onachild thirteen to eighteen years of age when: 
(a) the perpetrator is in a position of authority over the child and uses that authority 
to coerce the child to submit; 
(b) the perpetrator uses force or coercion that results in personal injury to the child; 
(c) the perpetrator uses force or coercion and is aided or abetted by one or more per- 


sons; or 


(d) the perpetrator is armed with a deadly weapon. 
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Whoever commits criminal sexual contact of a minor in the second degree is guilty of a sec- 
ond degree felony for a sexual offense against a child and, notwithstanding the provisions of Sec- 
tion. 31-18-15 NMSA .1978, shall be sentenced to a minimum term of imprisonment of three years, 
which shall not be suspended or deferred. The imposition of a minimum, mandatory term of im- 
prisonment, pursuant to the provisions of this subsection shall not be interpreted to preclude the 
imposition of sentencing enhancements pursuant to the provisions of Sections 81- 18- 17, 31-18-25 
and 31-18-26 NMSA 1978. 

C. Criminal sexual contact of a minor in the third degrpe consists of all criminal sexual contact 
of a minor perpetrated: . Bi 

(1). ona child under thirteen years of age; or : 
(2) ona child thirteen to eighteen years of age when: ) if 
(a) the perpetrator is in a position of authority ¢ over the child and uses this authority 
to coerce the child to submit; 
(b) the perpetrator uses force or coercion which results in personal injury to the child; 
(c) the perpetrator uses force or coercion and i is aided’or abetted by one or more per- 
sons; or 
(d) the perpetrator is armed with a deadly. weapon. 

Whoever commits criminal sexual contact of a minor in the third degree i is guilty of a third de- 
gree felony for a sexual offense against a child, 

D. Criminal sexual contact of a minor in the fourth degree consists of all.criminal sexual con- 
tact: 

(1) not defined in Subsection Cof this section, of a child thirteen to arpa suh das of ¢ age 
perpetrated with force or coercion; or | ~ 

(2) of a minor perpetrated ona child thirteen to eighteen years of age when the perpetra- 
tor, whois a licensed school employee, an unlicensed school employee, a school contract employee, 
a school health service provider or a school volunteer, and who is at least eighteen years of age and 
is at least four years older than the child and not the spouse of that child, learns while performing 
services in or for a school that the child is a student in a school. 

Whoever commits criminal sexual contact in the fourth degree is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-9-23, enacted by Laws The 1987 amendment, effective June 19, 1987, in- 
1975, ch. 109, § 4; 1987, ch. 203, § 2; 1991, ch. 26, § 3; serted "not defined in Subsection A of this section" i in the 
2001, ch. 161, § 3; 2003 (1st S. S.), ch. 1, § 4. first paragraph of Subsection B, 

Cross references. — For sexual. exploitation of chil- 
dren, see 30-6A-3 NMSA 1978. , ANNOTATIONS 


For provision that testimony of victim hereunder need Second de +e , sage 
gree criminal sexual contact of a minor. 

not be corroborated, see 30-9-15 NMSA 1978, — Second degree criminal sexual contact of a minor as 
For limitations on testimony regarding victim's past defined in Subsection B of Section 30-9-13 NMSA 1978 
sexual conduct, see 30-9-16 NMSA 1978. is limited to instances.in which a defendant touches or 
For the Sex Offender Registration and Notification Act, applies force to the unclothed intimate parts of a minor. 


see Chapter 29, Article 11A NMSA 1978. Ss lo. 2012-NMCA-092. 28 34 fe 
The 2003 (1st S.S.) amendment, effective February 3, Hea shales Recent 008. P2287 Heed 362 lane 


2004, designated the formerly undesignated introductory Sufficient evidence of third degree criminal bee. 
language as Subsection A, inserted present Subsection B, ual contact of a minor, — Where defendant caudedue 
zetpetenated former Subsections A and B as present Sub- ten-year-old victim to touch defendant's unclothed penis 
sections C and D, added “for a sexual offense against a while in bed; the trial court instructed the jury using the 
child" at the end of Subsection C, and substituted "OC" for language of the uniform jury instruction in effect at the 
WAU Ss . : 

A" in Paragraph (1) of Subsection D. time for third degree criminal sexual contact of a minor; 
¢ The 2001 amendment, effective July 1, 2001, inserted and defendant was found guilty of and was sentenced for 
of a minor" in the last paragraph in Subsection A; and in second degree criminal sexual contact of a minor, defen- 
Subsection B inserted the Paragraph (1) designation and dant's conduct was a third degree felony under Subsec- 


added Paragraph (2), C, h fel t 
The 1991 amendment, effective June 14, 1991, re- vO vaehits  ARMC RMSE ToaTeaw aL, GE auto, 
wrote the first sentence which read "Criminal sexual con- 2012-NMCERT-008. 


tact of a minor is unlawfully and intentionally touching 
or applying force to the intimate parts of a minor other 
than one's spouse, or unlawfully and intentionally caus- 
ing a minor other than one's spouse, to touch one's inti- 
mate parts"; in Paragraph (2) of Subsection A, substituted 


Sufficient evidence. — Where defendant, who was the 
spiritual leader of a religious group that lived together, 
was convicted of criminal sexual contact of.a minor based 
on an unclothed experience with a teenage child who was 


: we tok a member of defendant's religious community; defen- 
the perpetrator uses" for "by the use of" at the beginning ‘dant claimed that the experience was a purely spiritual 


of subparagraphs (b) and (c) and made related stylistic healing experience; the teenage child visited defendant 


changes; and made a stylistic change in the second sen- alone and lay in bed naked with defendant; and the child 
tence of the section. ; 
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testified that defendant kissed the child on the breast, 
there was sufficient evidence to support defendant's con- 
viction of criminal sexual contact of a minor. State v. Bent, 
2013-NMCA-108, cert. denied, 2013-NMCERT-012. 

Where defendant was charged with two counts of crimi- 
nal sexual contact of a minor that occurred between Janu- 
ary 1, 2009 and February 12, 2009; most of the evidence 
related to an incident that occurred on February 11, 2009; 
the victim testified that defendant had touched the victim 
inappropriately prior to February 11, 2009; defendant tes- 
tified on cross-examination that inappropriate things had 
been going on between defendant and the victim about 
for about a week; and a police officer testified that defen- 
dant admitted touching the victim inappropriately twice 
within the last week, there was sufficient evidence for the 
jury to conclude that defendant inappropriately touched 
the victim on February 11, 2009 and on another occasion 
between January 1, 2009 and February 12, 2009. State 
v, Garcia, 2018-NMCA-064, 302 P.3d 111, cert. denied, 
2013-NMCERT-004. 

Where the evidence showed that the defendant and 
the victim went to the trash dump two to three times 
per month during the period from October 2001 through 
May 2005; that the defendant sexually molested the vic- 
tim on each trip when the defendant and the victim were 
alone; and that although the defendant's step-daughter 
accompanied the defendant and the victim to the trash 


dump on some occasions, there was no evidence that the’ 


step-daughter accompanied the defendant and the victim 
to the trash dump during the period from October 2001 
through March 2002, the evidence was sufficient to sup- 
port the state’s charges of one count of criminal sexual 
contact of a minor for each month between October 2001 
and March 2002. State v. Gipson, 2009-NMCA-053, 146 
N.M. 202, 207 P.3d 1179. 

Where the victim testified that defendant touched the 
victim's vulva’ and patted the victim's buttocks; the touch- 
ing left the victim upset and sad; when confronted with 
accusations of improper sexual contact by one parent, de- 
fendant apologized, and when confronted by the victim's 
other parent defendant said that defendant had been 
forgiven, sufficient evidence supported defendant's con- 
victions for criminal sexual contact with a minor. State v. 
Kerby, 2005-NMCA-016, 138 N.M. 232, 118 P.3d 740, aff'd, 
2007-NMSC-014, 141 N.M..413, 156 P.3d 704, 

Where defendant was convicted of numerous counts 
of criminal sexual contact of a minor perpetrated on his 
eight-year-old daughter and four-year-old stepdaughter; 
the four-year-old victims’ testimony that defendant twice 
forced her to place her hand on defendant's penis, which 
was corroborated by the eight-year-old child victim, the 
evidence was sufficient to support convictions for criminal 
sexual contact of a minor. State v. Tapia, 2015-NMCA-048, 
cert. denied, 2015-NMCERT-004 and ‘cert. denied, 
2015-NMCERT-004. : 

Sufficient evidence of attempt to commit second- 
degree criminal sexual contact of a minor. — Where 
defendant was charged with attempt to commit second- 
degree criminal sexual contact-of a minor, and where the 
child victim testified at trial that defendant entered the 
room where she was sleeping, lifted the blanket off her, 
pulled: down her pajama pants and underwear, pulled 
down his own pants, and rubbed her arm while mastur- 
bating, then walked to the other side of the bed, laid down 
next to her, and continued masturbating while rubbing 
her upper ribs over her clothing, and further testified that 
she was afraid that defendant was going to touch her pri- 
vate parts, there was substantial evidence to support de- 
fendant's conviction for attempted criminal sexual contact 
of a minor. State v. Notah, 2022-NMCA-005, cert. denied. 

The district court did not err in denying defen- 
dant's proposed jury instruction for attempt to 
commit third-degree CSCM as a lesser included 
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offense. — Where defendant was charged with attempt 
to commit second-degree criminal sexual contact of a mi- 
nor (CSCM), and where the child victim testified at trial 
that defendant entered the room where she was sleeping, 
lifted the blanket off her, pulled down her pajama pants 
and underwear, pulled down his own pants, and rubbed 
her arm while masturbating, then walked to the other 
side of the bed, laid down next to her, andicontinued mas- 
turbating while rubbing her upper ribs over her clothing, 
and further testified that she was afraid that defendant 
was going to touch her private parts, and where defendant 
requested a jury instruction for a lesser included offense 
of attempt to commit third-degree CSCM, claiming that 
the evidence tended to better prove an intent to touch the 
child's breast area, which remained clothed, thus support- 
ing a third-degree rather than a second-degree charge, the 
district court did not err in denying defendant's proposed 
jury instruction, because the elements of the crime differ 
in such a way that each may be committed without neces- 
sarily committing the other. Third-degree CSCM is not a 
lesser included offense of second-degree CSCM, because 
the element distinguishing between the two degrees of 
CSCM under thirteen years of age is whether the child 
victim's intimate part was clothed or unclothed, and in 
this case there was no reasonable view of the evidence 
that would support a jury finding that defendant partially 
undressed the child in an attempt to touch a clothed inti- 
mate part of her body but not an unclothed intimate part. 
State v. Notah, 2022-NMCA-005, cert. denied. 

Position of authority. — Where the defendant and 
the victim were neighbors; the victim's mother worked 
with the defendant and the families were good friends; the 
families did things together; the defendant fixed things at 
the victim's house and took the trash to the trash dump 
as requested by the victim's mother; the victim thought 
of the defendant as a father figure; the victim spent the 
night at the defendant's house on a regular basis; the vic- 
tim's mother entrusted the defendant with the victim's 
care; the defendant allowed the victim to earn money at 
the defendant's place of business, the jury could reason- 
ably conclude that the defendant was in a position of au- 
thority over the victim. State v. Gipson, 2009-NMCA- 053, 
146 N.M. 202, 207 P.3d 1179. 

Where the minor victims believed that the defendant; 
who was a massage therapist, was a professional health- 
care provider; the victims had never had a massage; the 
defendant told the victims that a breast and buttock mas- 
sage was part of a normal body massage, the defendant was 
in a position of authority over the victims. State v. Haskins, 
2008-NMCA-086, 144 N.M. 287, 186 P.3d 916, cert. denied, 
2008-NMCERT-005, 144 N.M. 331, 187 P.3d 677. 

"Position of authority" interpreted. — In 30-9-10(E) 
NMSA 1978, the legislature has designated certain rela- 
tionships with a child that represent a "position of author- 
ity," and the language "who, by reason of that position, 
is able to exercise undue influence over a child" does not 
pertain to each of the types of position of authority listed 
in the definition. Under the definition of "position of au- 
thority", a household member is presumed to be able to 
exercise undue influence over a child such that additional 
proof concerning a perpetrator's use or possession of such 
authority is not required. State v. Erwin, 2016-NMCA-032, 
cert. denied. 

Where defendant, who was charged with criminal sex- 
ual contact of a child thirteen to eighteen years of age, 
did not dispute the evidence that he was a household 
member, but claimed that the state failed to prove that 
he used this position of authority to coerce the child to 
submit’ to sexual contact, the state was not required to 
prove that defendant, by reason of his position as a house- 
hold member, was able to exercise undue influence over 
the child, because the legislature has designated certain 
relationships with a child, including a household member, 
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that represent a position’ of authority for purposes: of 
prosecution under 30-9-13: NMSA°1978, State v. Erwin, 
2016-NMCA-032, cert. denied. 

Trustworthiness doctrine. —- The mere fact that 
defendant made multiple confessions or that he was suf- 
fering from Huntington's Disease when he made the con- 
fessions. that he had inappropriately touched his daugh- 
ter, who was two year old, and had made her touch him 
was not sufficient to establish the:trustworthiness of his 
statements which the state relied upon to-establish the 
corpus delicti of criminal sexual contact, of a minor, State 
v. Weisser, 2007-NMCA-015, 141 N.M. 93, 150 P.3d 1043. 

The mere fact that defendant's,daughter, who was two 
years old, exhibited two of sixteen behaviors that could 
be corroborative of sexual abuse was not sufficient to es- 
tablish the trustworthiness of the defendant's statements 
that he had inappropriately touched his daughter and 
had made her touch:him which the state relied upon to 
establish the corpus delicti of criminal sexual contact of 
a minor, State v,.Weisser, 2007-NMCA-015, 141 N.M. 93, 
150, P.3d 1043, 

Denial of severance motion.- — Where the trial. court 
denied defendant's motion to sever the counts inthe in- 
dictment relating-to each of two female victims, with the 
result that the jury heard and was allowed. to consider 
the evidence pertaining to both victims, and. the evi- 
dence relating to each victim would not have been cross- 
admissible in separate trials to show defendant's plan to 
commit the offenses of criminal sexual contact of a minor 
in. the third degree by a person in a position of authority 
and aggravated indecent exposure, the trial court abused 
its discretion when it denied defendant's severance mo- 
tion for two trials. State v. Gallegos, 2005-NMCA-142, 138 
N.M, 673, 125-P.3d 652, cert. granted, 2005-NMCERT-012, 
138 N.M. 772, 126: P.3d 1137, aff'd in part, rev'd in part, 
2007-NMSC-007, 141 N.M, 185, 152 P.3d 828. 

Deportation as consequence of guilty plea. — The. 
district court was not constitutionally required to advise 
defendant that his guilty plea to criminal sexual contact 
of a minor almost certainly would result in his deporta- 
tion. State v. Paredez, 2004-NMSC-036; 186 N.M. 533, 101 
P.3d 799, 

Guilty plea entered knowingly and voluntarily. — 
In prosecution for criminal sexual contact of.a minor in 
the third degree, where defendant understood the charges, 
understood the penalties, understood his constitutional 
rights and that he was waiving them, understood the fac- 
tual basis on which the charges were brought, agreed with 
the facts, and fully intended to enter a plea of guilty, and 
at no time did defendant.say anything that would indicate 
that he was reluctant to plead guilty, that he had been 
unduly rushed into agreeing to enter a plea, or thatihe 
was entering the plea based on fear or concern that, even 
though he was innocent, his attorney was not prepared 
for trial and he would likely be convicted although, inno- 
cent, plea was entered knowingly and voluntarily. State v. 
Moore, 2004-NMCA-035, 135 N.M, 210, 86 P.3d. 635. 

Not vague or overbroad. — The statutory crime: of 
criminal sexual contact.of a minor is not unconstitution- 
ally vague. State v. Benny E., 1990-NMCA-052, 110 N.M. 
237, 794 P.2d 380. 

This section is not unconstitutionally vague or over- 
broad, nor does the statute encourage arbitrary or dis- 
criminatory prosecution, State v. Pierce, 1990-NMSC-049, 
110 N.M..76, 792 P.2d 408; State.v. Scott, 1991-NMCA-081, 
113 N.M. 525, 828 P.2d 958, cert. quashed, swb nom, Gib- 
son v, State, 113. N.M. 524, 828 P.2d 957.(1992). 

Double jeopardy. — Where defendant massaged the 
child's nude body, touching the child's breasts, buttocks, 
and vagina, was one continuous course of conduct, and 
there was no lapse in time between the times defendant 
touched the child's different body parts and no intervening 
events, there was one continuous course of conduct that 
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was not capable of being split into three charges merely 
because defendant touched three different body parts and 
defendant's conviction for three counts of criminal sexual 
contact of a minor violated the Double Jeopardy Clause. 
State v. Ervin, 2008-NMCA-016; 143 N.M. 493, 177 P.3d 
1067, cert. denied, 2008-NMCERT-001, 143 N.M. 398, 176 
P.3d.1180. 

“Where defendant attempted to move child's hand to- 
ward his groin area twice within a few minutes, one of 
his two convictions for attempted third degree criminal 
sexual.contact of a minor violated double jeopardy. State v. 
Segura, 2002-NMCA-044, 132 N.M.-114, 45 P.3d 54, cert. 
denied, 1382 N.M. 193, 46 P.3d 100. 

Specific intent not element. The legislature 
did' not intend to adopt a requirement of specific sex- 
ual intent'as an element of this section. State v. Pierce, 
1990-NMSC-049, 110 N.M..76, 792 P.2d 408. 

Unlawfulness. as element. — By defining criminal 
sesnal contact of a minor as "unlawfully and intention- 
ally" touching a child's intimate parts, the legislature 
properly intended. that, the. state must establish the un- 
lawfulness of the touching as a distinct element of the 
offense. State v. Osborne, 1991-NMSC-0382, 111 N.M. 654, 
808 P.2d 624, 

Lack of consent is not an element of criminal 
sexual. contact of a minor. — Where defendant was 
convicted of one count of criminal sexual contact of a mi- 
nor for forcibly touching the breast of a sixteen-year-old 
female victim,.and where the evidence at trial established 
that defendant, a thirty-three year old man, who ap- 
peared intoxicated, entered a candy shop where the vic- 
tim was working alone, that defendant lingered and made 
lewd comments of a sexual nature to the victim, that de- 
fendant repeatedly asked the victim to give him a hug, 
that when the victim instead extended her hand across 
the counter in an,attempt to shake the defendant's hand, 
defendant took her hand and forcibly pulled her-into.a 
hug, and that,as defendant released the victim from the 
hug, he brushed his hand over her chest and squeezed her 
breast, and where defendant claimed that fundamental 
error occurred. because of the failure to instruct the jury 
on lack of consent, claiming that. surveillance video foot- 
age of his encounter with the victim was evidence of the 
victim's consent to his actions, fundamental error did not 
occur, because lack of consent is not an element of crimi- 
nal sexual contact of a minor. Consent of a child between 
the ages of thirteen and sixteen to engage in sexual con- 
tact is irrelevant where. force occurred. State v, Begaye, 
2022-NMCA-012, cert. denied. 

Contributing to delinquency of a minor is sepa- 
rate offense. — The legislature intended for the crimes 
of criminal sexual contact of a minor and contributing to 
the delinquency of a minor to be separate crimes, punish- 
able-separately even when unitary conduct violates both 
statutes. Therefore, convictions under. both statutes do 
not violate double jeopardy principles. .State.v. Trevino, 
1993-NMSC-067, 116.N,\M. 528, 865 P.2d 1172. rrosh 

Merger of attempted criminal sexual penetration 
and criminal sexual contact of minor from unitary 
conduct. — Despite the state's contention that the con- 
duct underlying the offenses charged against the defen- 
dant was not unitary, in that the defendant's action of ly- 
ing on the victim constituted criminal sexual contact of a 
minor and his action of preparing to "hump" her consti- 
tuted attempted criminal sexual penetration of a minor, 
the actions can only reasonably be deemed to constitute 
unitary conduct; the contact. and attempted penetration 
all took place within the same short space of time, with 
no physical separation between the illegal acts.. State uv, 
Mora, 2003-NMCA-072, 1383 N.M. 746, 69 nd 256, cert. 
denied, 133 N.M. 727, 69 P.3d 237. 

‘Criminal sexual contact of minor is. Sat lesser 
included offense of attempted criminal sexual 
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penetration. — For purposes of double jeopardy, the 
offenses of criminal sexual contact of a minor and at- 
tempted criminal sexual penetration of a minor cannot 
be characterized as lesser included and greater inclusive 
crimes because they each contain different elements and 
stand independently in relation to one another. State v. 
Mora, 2003-NMCA-072, 133 N.M..746, 69 P.3d 256, cert. 
denied, 133 N.M. 727, 69 P.3d 237. 

Sufficiency of notice of crime charged. — Where 
a child was charged with unlawfully and intentionally 
touching or applying force to the intimate parts of his sis- 
ter, and the charging document contained not only a time 
frame, but the name of the alleged victim, the child was 
given adequate notice to enable him to prepare a defense 
and to assure that any conviction or acquittal would be res 
judicata against a subsequent prosecution for the same of- 
fense. State v. Benny E,, 1990-NMCA-052, 110 N.M. 237, 
794 P.2d 380. 

Statements part of res gestae. . — In prosecution for 
sexual assault upon four year old female child, statements 
made by vietim within 45 minutes after awaking, crying 
and scared, upon being discovered in bed with defendant, 
could be seen as contemporaneous with shocked condition 
and as spontaneous utterances, and were properly admit- 
ted under the res gestae exception to the hearsay rule. 
State v. Apodaca, 1969-NMCA-038, 80 N.M. 244, 453 P.2d 
764. 

Similar prior acts. — Admission into evidence of 
prior sexual acts between defendant and prosecuting wit- 
ness similar to those charged in conviction for: indecent 
handling and touching of girl under age of 16 was not an 
abuse of trial court's discretion as a matter of law. State v. 
Minns,.1969-NMCA-035, 80 N.M. 269, 454 P.2d 355,-cert: 
denied, 80 N.M. 234, 453 P.2d 597. 

In a prosecution for criminal sexual contact, with a mi- 

nor, the admission. of evidence of prior "bad" acts, includ- 
ing uncharged sexual battery dating back to the victim's 
early childhood, was not error. The evidence corroborated 
the victim's testimony and placed the charged acts in con- 
text, The evidence of defendant's treatment of the victim 
was relevant to the issue of credibility and not merely 
offered to show defendant's character and propensity to 
commit. the crime. State v. Landers, 1992-NMCA-1381, 115 
N.M. 514, 858 P.2d 1270, overruled on other grounds by 
State v. Kerby, 2005-NMCA-106, 138 N.M. 282, 118 P.3d 
740. . 
. Physical evidence is not required to. sup- 
port a conviction under this section. State v. Landers, 
1992-NMCA-181, 115 N.M..514, 853 P.2d 1270, cert. 
quashed, 115 N.M. 535, 854 P.2d 362, overruled on other 
grounds by State v. Kerby, B005-NMCA-106, 138 N.M. 232, 
118 P.3d 740. 

Circumstantial evidence was sufficient to allow 
a jury to find accused guilty under this section beyond a 
reasonable, doubt, Mora v. Williams, 111 Fed. Appx. 537 
(10th Cir. 2004). 

Child's testimony sufficient. — The cakes Shaaban 
testimony of a minor child competent to testify, unless 
there be something inherently improbable in it, is deemed 
substantial evidence and sufficient to uphold a conviction. 
State v. Trujillo, 1955-NMSC-094, 60 N.M. 277, 291 P.2d 
315. 

Corroboration was not essential to conviction ina 
prosecution for indecent handling and touching of a minor 
under 18 years of age. State v. Trujillo, 1955-NMSC-094, 
60 N.M. 277, 291 P.2d 315. 

Use of a position of puthority, to coerce sexual 
contact may be proven inferentially and although the 
position of employer in and of itself does not necessar- 
ily establish the use of that position as coercion, where 
there exists sufficient connection between the employ- 
ment and the sexual contact, the jury can appropriately 
infer that the employer used coercion. State v. Trevino, 
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1991-NMCA-085, 113'N.M. 804, 833 P.2d 1170, aff'd sub 
nom, State v. Oroseo, 1992-NMSC-006, 113 N.M. 780, 833 
P.2d 1146. 

Coercion by a person in a position of authority 
is not negated where victim resists the defendant's 
attempts to force sexual contact. — Where defendant 
was found guilty of two counts of criminal sexual contact 
of a minor by a person in a position of authority, where 
the evidence at trial established that defendant grabbed 
his thirteen-year-old niece's clothed buttocks while she 
walked past him, and later placed his hand directly on 
the "outer lip" of her genital area: while she was sleep- 
ing, and where defendant argued thatthe child was not 
coerced to submit to sexual contact because she immedi- 
ately resisted his attempts to force sexual contact, there 
was sufficient evidence for a jury to infer defendant was 
in a position of authority over the child and used that 
authority to coerce the child to submit to sexual con- 
tact because of the nature of the relationship between 
defendant and the child and the child's testimony that 
she felt pressure not to interfere with the family dynam- 
ics given the close relationship between her family and 
her uncle's family. Though a child's resistance may have 
some relevance to the element of coercion, the primary 
focus of the analysis should be on the perpetrator's ac- 
tions, not the victim's, State v. Arvizo, 2018-NMSC-026, 
rev'g No, 33,697, mem. op. (N.M. Ct. App. June 28, 2016) 
(non-precedential). 

Instruction on position of authority. — The de- 
fendant's requested jury instruction that "[t]he fact the 
defendant was in a position of authority does not alone 
establish that. he used that authority to coerce sexual 
contact" was not a correct statement of the law because 
coercion for the purposes of this section occurs when a de- 
fendant occupies a position which enables that person to 
exercise undue influence over the victim and that influ- 
ence is'the means of compelling submission to the contact. 
State v. Gardner, 20038-NMCA-107, 184 N.M. 294, 76 P.3d 
47, cert. denied, 184 N.M. 179, 74 P.8d 1071, 

Defendant's motivation irrelevant. — A defendant 
who unlawfully and intentionally touches an intimate 
part of a minor's body is guilty of criminal sexual con- 
tact of a minor, regardless of whether the defendant was 
motivated by a desire to obtain sexual gratification or 
by some other desire, State v. Gardner, 2003-NMCA-107, 
134 .N.M. 294, 76 P.3d 47, cert. denied, 134 N.M. 179, 74 
P.3d 1071. 

Implicit waiver of right to Bonerontaalanhee Where 
defendant at trial did not file a response to the state's mo- 
tion for a videotaped deposition, nor did he object at the 
time of the taking of the deposition or at the time that the 


‘ district court admitted the deposition tape as evidence, 
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but, to the contrary, defendant relied on both the deposi- 
tion tape and the interview tape in his opening and clos- 
ing arguments, defendant's actions indicate that he im- 
plicitly waived his right to face-to-face confrontation by 
conduct, State v. Herrera, 2004-NMCA-015, 185 N.M. 79, 
84 P.3d 696, cert. denied, 2004-NMCERT-001, 185 N.M. 
160, 85 P.3d 802. 

On appeal from a prosecution for res fe Pa sexual con- 
tact of a minor, where defendant argued that the district 
court was constitutionally required to make specific find- 
ings justifying its substitution of videotaped testimony for 
face-to-face confrontation, even though defendant never 
objected to the substitution, defendant waived his Con- 
frontation Clause claim by failing to raise the confronta- 
tion issue at trial and there is no fundamental error, State 
v. Herrera, 2004-NMCA-015, 1385 N.M. 79, 84 P.3d 696, 
cert, denied, 2004-NMCERT-001, 135 N.M. 160, 85 P.3d 
802, 

Instruction on time limitation properly refused. 
— Where time limitation was not an essential element 
of the offenses of contributing to the delinquency of a 
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minor and criminal sexual contact of a minor, no error 
was committed by the court's failure to instruct the jury 
on time limitations in connection with the charges at is- 
sue. State v. Cawley;1990-NMSC-088, 110.N.M. 705, 799 
P.2d 574. 

Instruction on intoxication improperly refused. 
— Where trial court by instruction fixed specific intent as 
an essential ingredient of offense charged, sexual assault 
of female under the age of 16, refusal to instruct on de- 
fense of intoxication was reversible error. State v. Rayos, 
1967-NMSC-008, 77 N.M. 204, 420 P.2d 314. 

No instruction on touchings' lawfulness absent 
evidence. — Although the defendant contended that all 
touching of the victim was colorably lawful, there was no 
evidence from which the jury could infer that the particu- 
lar touchings that the state sought to prove were lawful. 
The only way to view the defendant's evidence was that 
he did not touch the victim whatsoever in the manner 
the state alleged and that all of his other touchings were 
lawful. Because the defendant did not allege that the par- 
ticular touchings forming the basis for the charges were 
lawful, the issue of the lawfulness of those touchings was 
not at issue, and the trial court's failure to give a lawful- 
ness instuction was not fundamental error, State v. Land- 
ers, 1992-NMCA-131, 115 N.M. 514, 853 P.2d 1270, cert. 
quashed, 115 N.M. 535, 854 P.2d 362, overruled on other 
grounds by State v, Kerby, 2005-NMCA-106, 138 N.M. 232, 
118 P.3d 740. 

Attempt. — Reversal of defendant's convictions under 
this section was required because the attempt aspect of 
the charge needed to be connected with the underlying 
crime in a manner that made it clear to the jury that the 
initiatory crime of attempt applied to all elements of the 
underlying crime. State v, Segura, 2002-NMCA-044, 132 
N.M. 114, 45 P.3d 54, cert. denied, 182 N.M. 193, 46 P.3d 
100. 

Sufficient evidence of criminal sexual contact. 
— Where defendant was charged with criminal sexual 
contact of a minor and where the minor child, at trial, 
testified that defendant unzipped her pajamas and po- 
sitioned his hand in the her underwear and touched the 
skin underneath her underwear in a rubbing motion, a 
jury could reasonably believe that defendant touched or 
applied force to the child's unclothed groin area, and thus 
there was sufficient evidence of criminal sexual contact 
of a minor. State v, Pitner, 2016-NMCA-102, cert. denied. 

Evidence sufficient to support conviction. — Fa- 
ther's conviction on two counts of criminal sexual contact 
of a minor was supported by substantial evidence, includ- 
ing the testimony of the child and a therapist who inter- 
viewed the child. State v. Newman, 1989-NMCA-086, 109 
N.M. 263, 784 P.2d 1006, cert. denied, 109 N.M, 262, 784 
P.2d 1005. 

Evidence consisting of the testimony of the victim's 
counselor and the victim herself was sufficient to sup- 
port convictions of criminal sexual contact with a minor 
and criminal sexual penetration of a minor, State v. Ortiz- 
Burciaga, 1999-NMCA-146, 128 N.M. 382, 998 P.2d 96, 
cert. denied, 128 N.M. 149, 990 P.2d 823. 

Evidence was sufficient to demonstrate that defendant 
coerced a 16-year old boy to submit to sexual contact by 
using his position as employer, where defendant, who had 
hired the boy to help repair appliances, closed the doors 
and windows when the boy indicated a desire to leave 
after defendant made sexual advances, State v. Corbin, 
1991-NMCA-021, 111 N.M. 707, 809 P.2d 57, cert. denied, 
111 N.M. 720, 809 P.2d 634. 

Jury could infer coercion resulted from the employment 
relationship, First, the sexual contact took place on a job 
site owned by defendant, who had sole supervisory con- 
trol not only over the premises but also over the victim. 
Second, defendant assigned victim to a small ticket booth 
where all of the incidents of sexual contact took place. 
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State v. Trevino, 1991-NMCA-085, 113 N.M. 804, 833 P.2d 
1170, aff'd sub nom. State v. Orosco, 1992-NMSC-006,113 
N.M. 780, 833 P.2d 1146. 

Where four students testified that the defendant, an 
assistant principal, had on various occasions while at 
school touched their breasts and/or buttocks, the testi- 
mony was sufficient for a reasonable mind to conclude 
that the unlawful contact was at least in part a result of 
the defendant's position of authority. State v. Gardner, 
2003-NMCA-107, 134 N.M. 294, 76 P.3d 47, cert. denied, 
134 N.M. 179, 74 P.3d 1071. 

. Sufficient evidence of criminal sexual contact of 
a minor for purposes of retrial. — Where defendant 
was convicted of one count of criminal sexual penetration 
of a minor and twenty-one counts of criminal sexual con- 
tact of a minor, and where defendant's convictions were 
overturned based on the state's violation of defendant's 
constitutional right against self-incrimination, there was 
sufficient evidence to support each of defendant's con- 
victions for purposes of retrial where, at trial, the state 
presented evidence from the:child victim that defendant 
committed multiple instances of criminal sexual contact 
and at least one instance of criminal sexual penetration 
over a four-month period and defendant's admission that 
he had put the child's penis in his mouth at least once and 
had touched the child's penis between twenty and thirty 
times. State v, Atencio, 2021-NMCA-061, cert. granted. 

Disjunctive in instruction not error, — It was not 
error for the district court to instruct the jury that in 
order to convict defendant of criminal sexual contact of 
a minor under the age of 13, it must conclude that de- 
fendant touched or applied force either to the vagina or 
breast of the victim, as the essential element ofthe crime 
is touching an intimate part of the child. State v. Nichols, 
2006-NMCA-017, 189 N.M. 72, 128 P.3d 500. 

Special probation condition did not terminate 
parental rights. — Where defendant pleaded guilty to 
eight counts of criminal sexual contact of a minor in the 
fourth degree, the charges stemming from a series of in- 
cidents that occurred over the course of several months 
between defendant and’one of his adopted daughters, 
and after the sentencing hearing, the district court im- 
posed nine conditions of probation, with one condition 
prohibiting defendant from having direct or indirect 
contact with all children under the age of 18, including 
the victim of his crimes, absent a court order, the spe- 
cial condition did not amount to a "de facto" termination 
of parental rights, necessitating jurisdiction within the 
children's court. State v. Garcia, 2005- NMCA- 065, 137 
N.M. 597, 113 P.3d 867. 

Law reviews. — For symposium, "The Impact of the 
Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L, Rev, 106 (1978), ; 

Am, Jur, 2d, A.L.R. and C.J.S. referonedsy2d Re- 
moteness in time of other similar offenses: committed by 
accused as affecting admissibility of evidence thereof in 
prosecution for sex offense, 88 A.L.R.3d 8. 

Modern status of admissibility, in statutory rape prose- 
cution, of complainant's prior sexual acts or general repu- 
tation for unchastity, 90 A.L.R.3d 1286, 

Validity and construction of statute defining crime of 
rape to include activity traditionally punishable as sod- 
omy or the like, 3 A.L.R.4th 1009. 

Walking cane as deadly or dangerous weapon for pur- 
poses of statutes aggravating offenses such as assault and 
robbery, 8 A.L.R.4th 842. 

Parts of the human body, other’ than feet, as deadly or 
dangerous weapons for purposes of statutes aggravating 
offenses such as assault and robbery, 8 A\L.R.4th 1268. 

Constitutionality, with respect to accused's rights to 
information or confrontation, of statute according confi- 
dentiality to sex crime victim's communications to sexual 
counselor, 48 A.L.R.4th 395. 
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Sexual child abuser's civil liability to child's parent, 54 
A.L.R,4th 93, 


30-9-14. Indecent exposure. 


30-9-14,1 


Liability of church or religious society for sexual mis- 
conduct of clergy, 5 A.L.R.5th 580. 
6A C.J.S. Assault and Battery § 123. 


A. Indecent exposure consists of a person knowingly and intentionally exposing his primary 


genital area to public view. 


B. As used in this section, "primary genital area" means the mons pubis, penis, testicles, mons 


veneris, vulva or vagina. 


C. Whoever commits indecent exposure is guilty of a misdemeanor. 

D. In addition to any punishment provided pursuant to the provisions of this section, the court 
shall order a person convicted for committing indecent exposure to participate in and complete a 
program of professional counseling at his own expense. 


History: 1953 Comp., § 40A-9-24, enacted by Laws 
1975, ch. 109, § 5; 1996, ch. 84, § 1. 

Cross references. — For provision that testimony of 
victim hereunder need not be corroborated, see 30-9-15 
NMSA 1978. 

For limitations on testimony regarding victim's past 
sexual conduct, see 30-9-16 NMSA 1978, 

The 1996 amendment, effective July 1, 1996, rewrote 
and designated the existing language as Subsections A 
through C, and added Subsection D. 


ANNOTATIONS 


Vehicle on public street as "public view". — The 
cab of a pickup truck parked on a public street in daylight 
hours is open to the public view and the actions of a de- 
fendant in calling an 11 year-old girl to a window on the 
pretext of asking directions consequently fall within the 
meaning of indecent exposure under this section. State v. 
Artrip, 1991-NMCA-035, 112 N.M. 87, 811 P.2d 585, cert. 
denied, 112 N.M. 21, 810 P.2d 1241. 

No exposure to "public view". — The defendant, 
who deliberately displayed his genital area before a mi- 
nor child in the household wherein he was living, did not 
indecently expose himself to "public view" as proscribed 
by this section. State v. Romero, 1985-NMCA-096, 103 
N.M. 582, 710 P.2d 99, cert.;denied, 103 N.M. 525, 710 
P.2d 92. 

Prosecutrix' prior sexual conduct. — In prosecution 
for indecent exposure before female child under 18, where 
questions asked of prosecutrix on cross-examination re- 
lating to specific prior acts of sexual misconduct were 
allowed by the trial court on theory that they were an 
attack upon her credibility, the permitting or limiting of 
extent of such questioning was well within discretion of 
the court. State v. McKinzie, 1963-NMSC-060, 72 N.M. 23, 
380 P.2d 177. 

Contributing to delinquency of a minor is sepa- 
rate offense. — An element of indecent exposure is that 
the defendant's acts take place in "public view;" there 
is no such element in contributing to delinquency of a 


minor, and the trial court's refusal to give the instruc- * 


tion as a lesser included offense was proper. State v; 


30-9-14.1, Indecent dancing. 


Henderson, 1993-NMSC-068, 116 N.M. 537, 865 P.2d 1181, 
overruled in part on other grounds by State v. Meadors, 
1995-NMSC-073, 121 N.M. 38, 908 P.2d 731. 

Prior offenses. — In prosecution for indecent expo- 
sure before female child under age of 18, question to 
defendant's wife regarding a prior second degree rape 
charge filed against her husband, posed after she tes- 
tified that his sexual morality had never been called 
into question, related only to the character of defen- 
dant, which he himself had ‘placed in issue by taking 
the stand, and claimed prejudice was unavailing to him. 
State v. McKinzie, 1963-NMSC-060, 72 N.M. 23, 380 
Pea l77. 

Cross-examination prejudicial. — It was an abuse of 
discretion for trial court to permit the cross-examination 
of defendant in prosecution for indecent demonstration or 
exposure in presence of female under 16, to be conducted 
to the extent and in the manner disclosed by the record, 
where for purpose of attacking defendant's credibility 
the prosecutor asked about specified lewd acts with his 
young daughter, describing the acts, unnecessarily re- 
peating his questions, framing his interrogations as as- 
sertions and challenging defendant's denials, with result 
that defendant was denied a fair trial. State v. Hargrove, 
1970-NMCA-006, 81 N.M, 145, 464 P.2d 564. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 


_ Jur, 2d Lewdness, Indecency and Obscenity §§ 2, 17. 


Criminal offense predicated upon indecent exposure, 93 
A.L.R. 996, 94 A.L.R.2d 1353. 

Topless or bottomless dancing or similar conduct as of- 
fense, 49 A.L.R.8d 1084, 

What constitutes "public place" within meaning of stat- 
utes prohibiting commission of sexual act in public place, 


96 A.L.R.3d 692, 


Indecent exposure: what is "person", 63 A.L.R.4th 1040. 

Regulation of exposure of female, but not male breasts, 
67 A.L.R.5th 431. 

Constitutionality of state statutes banning distribution 
of sexual devices, 94 A.L.R.5th 497. 

What constitutes "public place" within meaning of state 
statute or local»ordinance prohibiting indecency or com- 
mission of sexual act in public place, 95 A.L.R.5th 229, 


Indecent dancing consists of a person knowingly and intentionally exposing his intimate parts 
to public view while dancing or performing in a licensed liquor establishment. "Intimate parts" 
means the mons pubis, penis, testicles, mons veneris, vulva, female breast or vagina. As used in 
this section, "female breast" means the areola, and "exposing" does not include any act in which 
the intimate part is covered by any nontransparent material. 
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Whoever commits indecent dancing is‘guilty of a petty misdemeanor. 

A liquor licensee, his transferee or their lessee or agent who allows indecent dandy on the 
licensed premises is guilty of a petty misdemeanor and his license may be suspended or revoked 
pursuant to the provisions of the Liquor Control Act [60-3A-1 NMSA 1978]. 


Hiahory? Laws 1979, ch. 403, § 1; 1981, ob, 41,§1. Law reviews. — For note, "Constitutional Law - Regu- 


lating Nude Dancing in Liquor Establishments - The Pre- 
ANNOTATIONS ferred Position of the Twenty-First Amendment - Nall v. 


Baca," see 12 N.M.L, Rev. 611 (1982); 
Am, Jur. 2d, A.L.R. and C.J.8, references. — ‘Top- 
less or bottomless dancing or similar conduct as offense, 


Constitutionality. — The state's regulatory, power 
under the twenty-first amendment outweighs any first 
amendment interest in nude dancing and therefore this 
section is constitutional insofar as it applies to the pro- 49 A.L.R.38d 1084, oublie pl hi f 
hibition of indecent dancing in licensed liquor establish-. , What constitutes "public place" within meaning of stat- 


B - 83, 626 utes prohibiting commission of sexual act in ste place, 
Spr v. Baca, 1980-NMSC-138, 95 N.M. 7 2 OG ALELR.8d:699. 


30-9-14.2. Indecent waitering. 


Indecent waitering consists of a person knowingly and intentionally exposing his intimate parts 
to public view while serving beverage or food in a licensed liquor establishment. "Intimate parts" 
means the mons pubis, penis, testicles, mons veneris, vulva, female breast or vagina. As used in 
this section, "female breast" means the areola and "exposing" does not include any act in which the 
intimate part is covered by any nontransparent material. Or 

Whoever commits indecent waitering is guilty of a petty misdemeanor. 

A liquor licensee or his lessee or agent who allows indecent waitering on the licensed premises is 
guilty of a petty misdemeanor and his license may be suspended or revoked pursuant to the provi- 
sions of the Liquor Control Act [60-3A-1 NMSA 1978]. 


History: Laws 1979, ch. 408, § 2; 1981, ch. 41, § 2. prohibiting commission of siecle actin pablic place, 96 
A.L.R.3d 692. 
ANNOTATIONS 67 C.J.8S, Obscenity § 5. 


Am, Jur, 2d, A.L.R. and C.J.S. references, — What 
constitutes "public. place" within meaning of statutes 


30-9-14.3, Aggravated indecent exposure. 


A. Aggravated indecent exposure consists of a person knowingly and intentionally exposing his 
primary genital area to public view in a lewd and lascivious manner, with the intent to threaten or 
intimidate another person, while committing one or more of the following acts or criminal offenses: 

(1) exposure to a child less than eighteen years of age; 

(2) assault, as provided in Section 30-3-1 NMSA 1978; 

(3) aggravated assault, as provided in Section 30-3-2 NMSA 1978; 

(4) assault with intent to commit a violent felony, as: provided in Section 30-3-3 NMSA 
1978; 

(5) battery, as provided i in Section 30-3-4 NMSA 1978; 

(6) aggravated battery, as provided in Section 30-3-5.N MSA 1978; 

(7) criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; or 

(8) abuse of a child, as provided i in Section a0 6-1 NMSA 1978. 

B. As used in this section, "primary genital area" means the mons pubis, penis, testicles, mons 
veneris, vulva or vagina. 

C. Whoever commits aggravated indecent exposure is guilty of a fourth Gries felony. 

D. In addition to any punishment provided pursuant to the provisions of this section, the court 
shall order a person convicted for committing aggravated indecent PAPORUES to participated in and 
complete a program of professional counseling at his own expense. 


History: Laws 1996, ch. 84, § 2, r Effective dates. — . Laws 1996, ch. 84, 8 3 makes fhe 
; act effective on Cis 1, 1996. 
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ANNOTATIONS What constitutes "public place" within meaning of state 


; statute or local ordinance prohibiting indecency or com- 
Am. Jur. 2d, A.L.R. and C.J.S. references.— Consti- nee : . 
tutionality of state statutes banning distribution of sexual ee ee es aa ce 
devices, 94 A.L.R.5th 497. 


30-9-15. Corroboration. 


The testimony of a victim need not be corroborated in prosecutions under Sections 2 through 5 
[30-9-11 through 30-9-14 NMSA 1978] of this act and such testimony shall be entitled to the same 
weight as the testimony of victims of other crimes under the Criminal Code. 


History: 1953 Comp., § 40A-9-25, enacted by Laws Hunter, 1984-NMSC-017, 101 N.M. 5, 677 P.2d 618, cert. 


1975, ch. 109, § 6. denied, 469 U.S, 838, 105 S. Ct. 137, 83 L. Ed. 2d 77 (1984). 
Compiler's notes, — For case law requiring corrobo- Am. Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 
ration prior to enactment of this section, see notes under Jur. 2d Rape §§ 94 to 99; 70A Am. Jur. 2d Sodomy §§ 70 
30-9-11 NMSA 1978. to 76. 
Modern status of admissibility, in forcible rape prosecu- 
ANNOTATIONS tion, of complainant's general reputation for unchastity, 
Weight of evidence. — In prosecutions for criminal 95 A.L.R.3d 1181. ‘ } 
sexual penetration, the testimony of the victim need not Modern status of rule regarding necessity for corrobo- 
be/corroborated and lack of:corroborationchas: no’ bear- ration of victim's testimony in prosecution for sexual of- 
ing on weight to be given to the testimony. State v, Nich- fense, 31 A.L.R.4th 120. 
ols, 2006-NMCA-017, 139 N.M. 72, 128 P.3d 500; State v, 75 C.J.8, Rape § 78. 


30-9-16. Testimony; limitations; in camera hearing. 


A. _As a matter of substantive right, in prosecutions pursuant to the provisions of Sections 30- 
9-11 through 30-9-15 NMSA 1978, evidence of the victim's past sexual conduct, opinion evidence 
of the victim's past sexual conduct or of reputation for past sexual conduct, shall not be admitted 
unless, and only to the extent that the court finds that, the evidence is material to the case and 
that its inflammatory or prejudicial nature does not outweigh its probative value. 

B. As a matter of substantive right, in prosecutions pursuant to the provisions of Sections 30- 
9-11 through 30-9-15 NMSA 1978, evidence of a patient's psychological history, emotional condi- 
tion or diagnosis obtained by an accused psychotherapist during the course of psychotherapy shall 
not be admitted unless, and only to the extent that, the court finds that the evidence is material 
and relevant to the case and that its inflammatory or prejudicial nature does not outweigh its 
probative value. 

C. Ifthe evidence referred to in Subsection A or B of this section is proposed to be offered, the 
defendant shall file a written motion prior to trial. The court shall hear the pretrial motion prior 
to trial at an in camera hearing to determine whether the evidence is admissible pursuant to the 
provisions of Subsection A or B of this section. If new information, which the defendant proposes to 
offer pursuant to the provisions of Subsection A or B of this section, is discovered prior to or during 
the trial, the judge shall order an in camera hearing to determine whether the proposed evidence 
is admissible. If the proposed evidence is deemed admissible, the court shall issue a written order 
stating what evidence may be introduced by the defendant and stating the specific questions to be 
permitted. 


History: 1953 Comp., § 40A-9-26, enacted by Laws ANNOTATIONS 
1975, ch. 109, § 7; 1993, ch. 177, § 4. sake . 

The 1993 ‘amendment; effective July 1, 1998, sub- Victim's past allegations against a third party. 
stituted "30-9-11 through 30-9-15 NMSA 1978" for "2 — Where the trial court excluded evidence of the victim's 


past allegations against a third party which related to 
the victim's reputation for past sexual conduct, the vic- 
tim made the allegations against the third party in the 
past; the circumstances of the prior incident in no way 
resembled the allegations that led to the charges against 
the defendant; the defendant did not show that the cir- 
cumstances of the prior allegations were clearly relevant 
to any material issue in the defendant's case other than 
propensity; and the defendant did not show how the prior 


through 6 of this act" near the beginning of Subsection A; 
added present Subsection B, redesignating former Subsec- 
tion B as present Subsection C; in Subsection C, inserted 
"referred to in Subsection A or B of this section" in the 
first sentence, inserted "or B" in the second and third sen- 
tences, and deleted "under Subsection A of this section" 
from the end of the third sentence; and made stylistic 
changes throughout Subsections A and C. 
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allegations related to the defendant's defense, the trial 
court properly excluded the evidence. State v. Casillas, 
2009-NMCA-034, 145 N.M. 783, 205 P.3d 830, cert. denied, 
2009-NMCERT-008, 146 N.M. 608, 213 P.3d 507. 
Accused's right of confrontation denied. — Where 
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the defendant's sole defense in his rape trial was that the ¢ 


child victim consented to sexual intercourse with him and 
then fabricated an allegation of rape because her par- 
ents, who were opposed to premarital sex because of their 
deeply religious convictions, had previously punished the 
victim for engaging in consensual sex with someone else, 
the defendant was denied his constitutional right of con- 
frontation when the trial court prohibited the defendant 
from cross-examining the victim and her parents about 
the prior sexual encounter and the punishment the victim 
had received from her parents as a result of that encoun- 
ter and the error was not harmless beyond a reasonable 
doubt. State v. Stephen F., 2008-NMSC-037, 144 N,.M. 360, 
188 P.3d 84, affig, 2007-NMCA-025, 141 N.M. 199, 152 
P.3d 842. 

Prior sexual abuse of a child. — To rebut the natural 
assumption that a young victim of sexual abuse is sexu- 
ally naive and could only have learned about it because 
the victim was victimized by the defendant, the defendant 
may introduce the fact that the victim had been previ- 
ously sexually abused to show an alternative source of 
sexual knowledge. State v. Payton, 2007-NMCA-110, 142 
N.M. 385, 165 P.3d 1161, cert. denied, 2007- NMCERT- 008, 
142 N.M, 434, 166 P.3d 1088. 

In order to present evidence of wietian' s al- 


leged prostitution, defendant had to establish that 


the evidence was material and that its prejudicial effect 
did not outweigh its probative value. ‘State v. Maestas, 
2005-NMCA-062, 137 N.M. 477, 112, P.8d 1134, rev'd on 
other. grounds, 2007-NMSC-001, 140 N,M. 836, 149 P.38d 
933. 

Section is not unconstitutional on its face. State v. 
Herrera, 1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. 
denied, 91 N.M. 751, 580 P.2d 972. 

The fact that this section attempts to regulate prac- 
tice and procedure in district courts in regard to a vic- 
tim's past sexual conduct does not mean that the legisla- 
tion is unconstitutional in that it violates the provisions 
for separation of governmental power. State v. Herrera, 
1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. denied, 91 
N.M. 751, 580 P.2d 972. 

This section was intended to encourage re- 
porting of rapes by minimizing intrusive inquiry 
into the personal affairs of the victim. State v. Romero, 
1980-NMCA-011, 94 N.M. 22, 606 P.2d 1116, overruled on 
other grounds by State v. Johnson, 1997-NMSC-036, 128 
N.M. 640, 944 P.2d 869. 

Section protects victim against unwarranted in- 
vasions of her privacy. — In addition to-its effect in 
insulating the jury from prejudicial material, this sec- 
tion serves to protect the victim of the crime against 
unwarranted invasions of her privacy. State v. Romero, 
1980-NMCA-011, 94 N.M, 22, 606 P.2d 1116, overruled on 
other grounds by State v. Johnson, 1997-NMSC-036, 123 
N.M. 640, 944 P.2d 869. 

Purpose of statute. — The statute is designed to min- 
imize intrusive inquiry into a rape complainant's private 
life, State v. Ramos, 1993-NMCA-072, 115 N.M, 718, 858 
P.2d 94, cert. denied, 115 N.M. 602, 856 P.2d 250. 

Section not in conflict with rules. — The proce- 
dures in this section do not conflict, but rather are con- 
sistent, with Rule 36, N.M.R. Crim, P. (now Rule 5-603 
NMRA), regarding pretrial hearings. State v.. Herrera, 
1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. denied, 91 
N.M. 751, 580 P.2d 972. 

The balancing approach to be applied in admitting evi- 
dence concerning past sexual conduct under this section 
does not conflict, but rather is consistent, with Rule 403, 
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N.M.R. Evid. (now Rule 11-403 NMRA). State v. Herrera, 
1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. denied, 91 
N.M. 751, 580 P.2d 972. 

Once a showing’ sufficient to raise an issue as to rele- 
vancy of past sexual conduct is made, the balancing test 
of this section and of Rule 408, N.M.R. Evid. (now Rule 
11-403 NMRA) is to be applied in determining admissibil- 
ity. State v. Herrera, 1978-NMCA-048, 92 N.M. 7, 582 P.2d 
384, cert. denied, 91 N.M. 751, 580 P.2d 972. 

There i is. no conflict between this section and Rule 405, 
N.M.R. Evid. (now Rule 11-405 NMRA), regarding meth- 
ods of proving character, because the balancing approach 
of Rule 403, N.M.R. Evid. (now Rule 11-403 NMRA) is also 
applicable to evidence admissible under Rule 405, N.M.R. 
Evid. State v. Herrera, 1978-NMCA-048, 92 N.M. 7, 582 
P.2d 384, cert. denied, 91 N.M. 751,580 P.2d 972. 

Section is not limited to sex by consent; rather, 
its unlimited wording applies to all forms of past sex- 
ual conduct, so that a prior rape is past sexual conduct 
within the meaning of this section: State v. Montoya, 
1978-NMCA-052, 91 .N.M,. 752, 580 P.2d 973, cert. denied, 
91 N.M. 751, 580 P.2d 972. 

Section does not protect against waiver of privi- 
lege not to disclose medical records. — In a prosecu- 
tion for criminal sexual penetration, this section did not 
apply to give the victim the right to release her medical 
and psychotherapy records to the police and state's at- 
torneys and then invoke an absolute privilege against in 
camera inspection by the court or subsequent disclosure 
to other parties. State v. Gonzales, 1996-NMCA-026, 121 
N.M. 421, 912 P.2d 297. 

Discretion of trial court. — In prosecution for inde- 


‘cent exposure before female child under 18, where ques- 
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tions asked of prosecutrix on cross-examination relating 
to specific acts of sexual misconduct were allowed by the. 
court on theory that they were an attack upon her cred- 
ibility, the permitting or limiting of extent of such ques- 
tioning was well within discretion of the trial court. State 
v. McKinzie, 1963-NMSC-060, 72.N.M. 23, 380 P.2d 177. 

Limited psychiatric examination of victim per- 
missible. — Insofar as a psychiatric examination probes 
the past sexual, behavior of the victim, it is within the 
terms of this section. State v. Romero, 1980-NMCA-011, 
94 N.M. 22, 606 P.2d 1116, overruled on other grounds by 
State v, Johnson, 1997-NMSC-036, 123 N.M. 640, 944 P.2d 
869. 

Prior accusations of sexual misconduct. — In a 
prosecution for sexual misconduct, the trial court did not 
err in denying the defendant's request to call the victim's 
stepfather and the defendant's wife.to testify that the vic- 
tim had previously falsely accused the stepfather of sex- 
ual misconduct, State v, Scott, 1991-NMCA-081, 113 N.M. 
525, 828 P.2d 958, cert. quashed, swb nom. Gibson v. State, 
113. N.M..524, 828 P.2d 957 (1992). 

Victim's past sexual conduct not admissible. _- 
Even though evidence of a victim's prior sexual conduct 
may be admissible to show bias, motive to fabricate or 
for other purposes consistent with the constitutional 
right of confrontation, the trial court did not err in re- 
jecting such evidence where defendant failed to show 
that it was material and relevant, and that its proba- 
tive value equaled or outweighed its inflammatory na- 
ture. State v. Johnson, 1997-NMSC-036,'123 N.M. wees 
944 P.2d 869. 

Victim's past sexual conduct in itself ‘ities 
nothing concerning consent in particular case. State v. 
Herrera, 1978-NMCA-048, 92 N.M. 7, 582 P.2d 384, cert. 
denied, 91 N.M. 751, 580 P.2d 972; see State v. Romero, 
1980-NMCA-011,'94 N.M. 22, 606 P.2d 1116, overruled on 
other grounds by, State v. Johnson: 1997- NMSO- fi 123 
N.M. 640, 944 P.2d 869: : 

Victim' 8 virginity relevant if consent at issue. 
— Evidence of a victim's virginity is relevant in cases 
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involving alleged forciblé criminal sexual penetration 
where the consent of the victim is at issue. State v, Single- 
ton, 1984-NMCA-110; 102 N.M. 66, 691 P.2d ‘67. 

Previous chastity immaterial. — Ordinarily the pre- 
vious chastity of prosecuting witness is immaterial in a 
statutory rape case. State v. Armijo, 1958-NMSC- 108, pe 
N.M. 4381, 329 P.2d 785. 

Probative value of evidence of victim's past sex- 
ual activity must be weighed against its prejudicial ef- 
fect, and its prejudicial effect is great, State v. Romero, 
1980-NMCA-011, 94 N.M. 22, 606 P.2d 1116, overruled on 
other grounds by State v. Johnson, 1997-NMSC-036, 128 
N.M. 640, 944 P.2d 869. 

Confrontation of witness. — The discretion of the 
trial court to exclude evidence of sexual conduct must 
be weighed against a criminal defendant's: constitu- 
tional right to confront witnesses. Manlove v. ‘Sullivan, 
1989-NMSC-029, 108 N.M. 471, 775 P.2d 237. 

Victim's past sexual history. + Evidence of a minor's 
past sexual history was properly excluded since that evi- 
dence was not relevant to the charge of contributing to the 
delinquency of.a minor. State v. Lucero, 1994-NMCA-129, 
118 N.M, 696, 884 P.2d 1175, cert. denied, 118 N.M. 731, 
885 P.2d 1325. 

Past conduct neg etivitig defendant's paternity, — 
Exception to the rule that previous chastity of victim is 
immaterial might:be where her pregnancy is shown and 
testimony given that defendant was father of the child; 
as there the testimony of prior sexual acts might be per- 
tinent on rebuttal as tending to show that another might 
have been the cause of such condition. State v, Armijo, 
1958-NMSC-108, 64 N.M. 431, 329 P.2d 785. 

Issue of penetration. — Trial court did not err in re- 
fusing to permit cross-examination of prosecuting witness 
in prosecution for statutory rape concerning prior acts of 
intercourse with other.men, where sole reason advanced 
by defendant's counsel for admissibility was on the issue 
of penetration, an issue about which there was no genu- 


ine controversy. State v, Armijo, 1958- NMSC- 108, 64 N, M. 


¢ 


431, 329 P.2d 785.” 
De novo .review is the’ proper standard of review 
for analyzing cases implicating both the rape shield 
rule and the Confrontation Clause, State v. Montoya, 
2014-NMSC-032, rev'g 2013-NMCA-076, 306 P.3d 470. 
Analysis of cases implicating both the rape shield 
rule and the Confrontation Clause. —When a defen- 
dant makes a claim that the rape shield law bars evidence 
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and the victim had done after arguments in the past; the 
victim was the sole material witness against defendant 
and the only witness who could provide testimony neces- 
sary for defendant's theory of the case; and the evidence 
was relevant to defendant's defense and would not have 
had a prejudicial impact on the victim, the district court's 
ruling violated defendant's confrontation right because 
it denied defendant an opportunity to present a full and 
fair defense. State v.. Montoya, 2014-NMSC-082, rev'g 
2013-NMCA-076, 306 P.3d 470. 

Standard of review for cases involving the rape 
shield rule and the Confrontation Clause. — There 
are three steps and three standards of review that re- 
late to the application’ of the rape shield rule. First, 
the court reviews de novo whether a defendant has 
presented a theory of admissibility that implicates the 
defendant's confrontation rights, If the defendant has, 
the court undertakes a de novo balancing of the:state's 
interest in excluding the evidence against the defen- | 
dant's constitutional rights to determine if the district 
court acted within the wide scope of its discretion to 
limit .cross-examination.; If the Confrontation .Clause 
is not implicated or if there has been no Confrontation 
Clause violation, the court examines whether the district 
court has abused its discretion in its application of the 
rule itself. State v. Montoya; 2013-NMCA-076, rev'd by 
2014-NMSC-032. 

Application of the rape shield rule did not impli- 
cate the Confrontation Clause. — Where defendant 
and the victim had been arguing; defendant wanted to 
have sex with the victim, but the victim refused; defen- 
dant got on top of the victim and attempted to remove 
the victim's clothing; the victim pushed and kicked de- 
fendant until defendant stopped; defendant did not force 
the victim to have sex; defendant was charged with kid- 
napping and attempt) to commit criminal sexual pen- 
etration; to show that defendant did not have specific 
intent to commit the crimes, defendant sought to intro- 


_duce evidence of the sexual history of the victim and 
“defendant to show that the defendant's intent and the 


victim's belief was that defendant was trying to have sex 
to "make-up" just as they had done in the past; the dis- 


_trict court precluded defendant from inquiring into the 


implicating the defendant's confrontation rights, the dis- | 


trict court must first identify a theory of relevance impli- 
cating the defendant's constitutional right to confronta- 
tion and then weigh whether evidence elicited, under that 
theory would be more prejudicial than probative. State v. 
Montoya, 2014-NMSC- 032, rev'g 20138-NMCA-076, 306 
P.3d 470. | 

Application of rape shield rule violated Confron- 
tation Clause. — Where defendant and the victim, who 
had a sexual relationship for two years, began arguing 


about. a telephone call that defendant had received; dur-.. 


ing the argument, defendant indicated to the victim that. " 


defendant wanted sex; defendant and the victim went 
into defendant's bedroom where defendant got on top of 
the victim and tried to remove the victim's clothes; the 
victim told the defendant "no" several times and pushed 
and kicked defendant until defendant stopped making 
sexual advances; defendant was indicted for kidnapping 
with intent to commit a sexual offense; the district. court 
refused. to allow. defendant on cross-examination to ask 
the victim whether the victim and defendant had a long- 
standing sexual relationship and whether they had a his- 
tory of engaging in sex after an argument as "make-up 
sex" to resolve disputes for the purpose of showing that 
defendant never intended to sexually assault the victim 
but was pursuing consensual "make-up sex" as defendant 


party's sexual history; at trial, the victim testified that 
defendant and the victim had been friends for two years, 
the victim believed that defendant would not penetrate 
the victim unless the victim consented, and the victim 
perceived defendant's actions as an attempt to obtain 
the victim's consent to have sex; defendant claimed that 
defendant's confrontation rights had been violated be- 
cause defendant. was unable to challenge an opposing 
version of the facts, the district court's exclusion of the 
evidence did’ not implicate or violate the Confrontation 
Clause, because defendant sought not to: confront) the 
victim, but to use the victim's testimony as evidence 
unrelated to the truth or accuracy of the victim's tes- 
timony and the district court did not abuse its discre- 


tion in excluding of evidence of the history of victim's 


and defendant's sexual relationship, State v.. Montoya, 
20138-NMCA-076, rev'd by 2014-NMSC-032., 

Prior acts with defendant. — Admission into ‘evi- 
dence of prior sexual acts between defendant: and pros- 
ecuting witness similar to those charged in prosecution 
for indecent handling and touching of girl under age of 
16 was not an abuse of trial court's discretion as matter 
of law. State v. Minns, 1969-NMCA-035, 80 N.M. 269, 454 


_. P.2d 355, cert. denied, 80 N.M. 234, 453 P.2d 597, 
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Trial court did not err in allowing a child-victim to 
testify about his sexual conduct with defendant while in 
California and before moving to New Mexico, where the 
California episodes were relevant to the episodes in New 
Mexico. State v. Gillette, 1985-NMCA-037, 102 N.M. 695, 
699 P.2d 626. 
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Evidence of past sexual encounter of victim and 
third party. — Trial court acted within its discretion in 
suppressing evidence of a past sexual encounter of the vic- 
tim and a third party during which the victim allegedly 
affixed the ropes found on the bed to restrain the third 
party in the course of consensual sexual activity, where 
such evidence was irrelevant to defendant's culpability 
for the crimes charged, advanced no legitimate defense, 
excuse, or justification for the crimes charged, and were 
likely to inject false issues and confuse the jury. State v. 
Swafford, 1989-NMCA-069, 109 N.M, 132, 782 P.2d 385, 
cert. denied, 109 N.M. 54, 781 P.2d 782. 

Testimony offered for fabrication defense. — Tes- 
timony that the prosecutrix made up stories of rape and 
abduction in the past that resembled the facts alleged in 
the case, that prosecutrix had once recanted such a story, 
and that prosecutrix was the sort of person who would will- 
ingly see an innocent person put in jail, was not evidence 
of sexual conduct precluded by the Rape Shield Law but 
rather went to the prosecutrix's proclivity for truthfulness 
and was relevant both to impeach the prosecutrix's cred- 
ibility and as direct evidence in the petitioner's fabrication 
defense. The testimony was closely enough related to sex- 
ual conduct to be barred by this section, but the court's dis- 
cretion to exclude such evidence must. be weighed against 
a defendant's constitutional right to confront witnesses. 
Manlove v. Tansy, 981 F.2d 473 (10th Cir. 1992). 

Law reviews. — For article, "Survey of New Mexico 
Law; 1979-80: Evidence," see 11 N.M.L. Rev. 159 (1981). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 

For note, "Striking the Right Balance in New Mexico's 
Rape Shield Law - State v. Johnson," see 28 N.M.L. Rev. 
611 (1998). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 50 Am. 
Jur, 2d Lewdness, Indecency and Obscenity § 34 et seq,; 


65 Am: Jur. 2d Rape 88 82 to 87; 70A Am. Jur. 2d Sodomy 
§§ 54 to 57. 

Evidence of complaint by victim of rape who is not a 
witness, 157 A.L.R: 1359. 

Validity and construction of constitution on statute 
authorizing exclusion of public in sex offense cases, 39 
A.L.R.3d 852. 

Modern status of admissibility, i in forcible rape prosééu- 
tion, of complainant's prior sexual acts, 94 A.L.R.3d 257. 

Modern status of admissibility, in forcible rape prosecu- 
tion, of complainant's general reputation for unchastity, 
95 A.L.R.3d 1181. 

Admissibility of evidence of character or reputation of 
party in civil action for sexual assault on issues. other 
than impeachment, 100 A.L.R.3d 569. 

Constitutionality of "rape shield" statute restricting use 
of evidence of victim's sexual experiences, 1 A.L.R.4th 283. 

Constitutionality, with respect to accused's rights to 
information or confrontation, of statute according confi- 
dentiality to sex crime victim's 2 ae ice pions to sexual 
counselor, 43 A.L.R.4th 395, 

Impeachment or cross-examination of prbsenuticig ane 
ness in sexual offense trial by showing that prosecuting 
witness threatened to make similar charges against other 
persons, 71.A.L.R.4th 448. 

Impeachment or cross-examination of prosecuting wit- 
ness in sexual offense trial by showing that similar charges 
were made against other persons, 71'A.L.R.4th 469: 

Admissibility in prosecution for sex offense of. evi- 
dence of victim's sexual activity after the offense, 81 
A.L.R.4th 1076. 

Admissibility of evidence that juvenile prosecuting =e 
ness in sex offense case had prior sexual experience for 
purposes of showing alternative source of child’ s ability to 
describe sex acts, 83 A.L.R.4th 685. 

75 C.J.S. Rape §§ 63; 81 C.J.S. Sodomy § 10. 


30-9-17. Videotaped depositions of alleged victims who are under sixteen 
years of age; procedure; use in lieu of direct testimony. 


A. In any prosecution for criminal sexual penetration or criminal sexual contact of a minor, 
upon motion of the district attorney and after notice to the opposing counsel, the district court 
may, for a good cause shown, order the taking of a videotaped deposition of any alleged victim un- 
der the age of sixteen years. The videotaped deposition shall be taken before the judge in chambers 
in the presence of the district attorney, the defendant and his attorneys. Examination and cross- 
examination of the alleged victim shall proceed at the taking of the videotaped deposition in the 
same manner as permitted at trial under the provisions of Rule 611 of the New Mexico Rules of 
Evidence [Rule 11-611 NMRA]. Any, videotaped deposition taken under the provisions of this act 
[this section] shall be viewed and heard at the trial and eh into the record in lieu of the direct 
testimony of the alleged victim. 

B. For the purposes. of this section, "videotaped deposition" means the visual recording on 
a magnetic tape, together with the associated sound, of a witness testifying under oath in the 
course of a judicial proceeding, upon oral examination and where an opportunity is given for cross- 
examination in the presence of the defendant and intended to be played back upon the trial of the 
action in court. 

C. The supreme court may adopt rules of procedure and sialic to govern and Haplepent the 
provisions of this act. 

D. The cost of such videotaping shall be paid by the state. 

E. Videotapes which are a part of the court record are subject to a protective order of the esa 
for the purpose of protecting the privacy of the victim. | 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 40A-9-27, enacted by Laws 
1978, ch. 98, § 1. 
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ANNOTATIONS 


Implicit waiver of right to confrontation. — Where 
defendant at trial did not file a response to the state's mo- 
tion for a videotaped deposition, nor did he object at the time 
of the taking of the deposition or at the time that the district 
court admitted the deposition tape as evidence, but, to the 
contrary, defendant relied on both the deposition tape and 
the interview tape in his opening and closing arguments, 
defendant's actions indicate that he implicitly waived his 
right to face-to-face confrontation by conduct. State v. Her- 
rera, 2004-NMCA-015, 1385 N.M. 79, 84 P.3d 696, cert. de- 
nied, 2004-NMCERT-001, 185 N.M. 160, 85 P.3d 802, 

Defendant absent from trial voluntarily. Factors 
articulated in State v. Clements, 1988-NMCA-094, 108 
N.M. 18, 765 P.2d 1195, cert. denied, 107 N.M, 785, 765 
P.2d 758, as to waiver of right to be present being occa- 
sioned by the voluntary absence of an accused, were to 
be applied only when the defendant was absent from trial 
voluntarily.,State v. Rodriguez, 1992-NMCA-088, 114 N.M. 
265, 837 P.2d 459. | 

Record insufficient to justify denial of right to con- 
front victim. — Where:a child was charged with criminal 
sexual contact with his sister, and, at trial, the victim tes- 
tified in chambers with only counsel and the judge pres- 
ent and the accused observed the victim testify on a video 
monitor located in another room, the procedure was invalid 
without particularized findings of special harm to the par- 
ticular child witness which are supported by substantial 
evidence, because the accused child's right of confronta- 
tion requires that he be permitted to confront each of the 
witnesses against him, including the child victim. State v. 
Benny E., 1990-NMCA-052, 110 N.M. 237, 794 P.2d 380. 

Right of confrontation not denied. — In a prosecu- 
tion for criminal sexual contact with a minor, use of the vic- 
tim's videotaped deposition did not deny the defendant the 
right of confrontation: the defendant was not deprived of his 
right to fairly and fully cross-examine the child during the 
deposition, and the jury, which heard the child's testimony 
and viewed the child, via videotape, while she testified, had 
an adequate opportunity to observe the child's demeanor. 
State v. Vigil, 1985-NMCA-103, 103 N.M. 583, 711 P.2d 28, 

Videotaping depositions of victims of sex crimes, while 
defendant was required to remain in a control room instead 
of the room in which the testimony was given, was consis- 
tent with this section and Rule 5-504 NMRA, and no viola- 
tion of defendant's right to confrontation occurred. State v, 
Tafoya, 1988-NMCA-082, 108 N.M. 1, 765 P.2d 1183,.cert. 


denied, 107 N.M. 785, 765 P.2d 758, cert. denied, 489 U.S. 


1097, 109 S. Ct. 1572, 103 L.. Kd. 2d 938 (1989). 

In a prosecution for sexual abuse, trial judge did not 
abuse his discretion in allowing the children to testify 
by way of depositions that were videotaped outside the 
presence of the defendant and then shown to the jury, 
as he made the requisite findings that the individual- 
ized harm which would otherwise result in the child vic- 
tims outweighed the defendant's right to a face-to-face 
confrontation with his accusers, State v. Fairweather, 
1993-NMSC-065, 116 N.M. 456, 863 P.2d 1077. 

Showing of traumatic effect. — Showing a traumatic 
effect upon the child is sufficient to render the child un- 
available to testify. Vigil v. Tansy, 917 F.2d 1277 (10th Cir. 
1990), cert. denied, 498.U,S. 1100, 111 S. Ct. 995, 112 L, 
Ed. 2d 1078 (1991). 


Deposition need not be taken to charging paper 
on which defendant ultimately tried. — There is noth- 
ing in Rule 5-504 NMRA requiring a deposition to be taken 
pursuant to the charging paper upon which defendant is 
ultimately tried. A deposition may be taken pursuant to a 
complaint and then introduced at a trial on an indictment 
or information. State v. Larson, 1988-NMCA-019, 107 N.M. 
85, 752 P.2d 1101, cert. denied, 107 N.M. 74, 752 P.2d 789. 

Second deposition admitted into evidence. — 
While it appears that the procedure outlined in this sec- 
tion and Rule 5-504 NMRA contemplates only one deposi- 
tion, at which defense counsel should be on notice that 
this is his chance to confront the victim, although defen- 
dant never alerted the trial court why, following a deposi- 
tion, a new video deposition was necessary, and he never 
specifically informed the appellate court, with references 
to the record, why a new video deposition was necessary, 
it could not be said that the trial court erred in allowing 


‘defendant to take a second deposition and then allowing 


both the first and second videotaped depositions into evi- 

dence. State v. Larson, 1988-NMCA-019, 107 N.M. 85, 752 

P.2d 1101, cert. denied, 107 N.M. 74, 752 P.2d 789. 
Mistrial declared where tape inaudible at trial. 


'— Where videotape of testimony of 11-year-old victim of 


alleged criminal sexual penetration was inaudible at trial 
and child was unavailable to testify in person because 
of illness and possible emotional harm, there existed a 
manifest necessity for declaring a mistrial so that double 
jeopardy did not bar defendant's retrial. State v. Messier, 

1984-NMCA-085, 101 N.M. 582, 686 P.2d 272. 

Consideration of whether evidence subject to 
public inspection. — Any determination of whether 
items of evidence are properly subject to public inspection 
and copying must necessarily consider the likelihood of 
injury to parties not involved in the particular case at bar. 
State ex rel. Bingaman v, Brennan, 1982-NMSC-059, 98 
N.M. 109, 645 P.2d 982. 

Waiver of required state showing, — In a prosecu- 
tion for criminal sexual penetration of a minor, since in 
order to gain a continuance the defendant had agreed to 
allow the admission of videotaped depositions at trial, he 
could not complain on appeal that the state failed to make 
the requisite showing for admissibility of the depositions. 
State v. Trujillo, 1995-NMCA-008, 119 N.M. 772, 895 P.2d 
672, cert. quashed, 120 N.M. 394, 902 P.2d 76. 

On appeal from a prosecution for criminal sexual contact 
of a minor, where defendant argued that the district court 
was constitutionally required to make specific findings jus- 
tifying its substitution of videotaped testimony for face-to 
face confrontation, even though defendant never objected 
to the substitution, defendant waived his confrontation 
clause claim by failing to raise the confrontation issue at 
trial and there is no fundamental error. State v. Herrera, 
2004-NMCA-015, 185 N.M. 79, 84 P.8d 696, cert. denied, 
2004-NMCERT-001, 135 N.M. 160, 85 P.3d 802. 

Law reviews. — For annual survey of criminal proce- 
dure in New Mexico, see 18 N.M.L. Rev. 345 (1988). 

For article, "The Interpretation of the Confrontation 
Clause: Desire to Promote Perceived Societal Benefits and 
Denial of the Resulting Difficulties Produces Dichotomy 
in the Law," see 26 N.M. L. Rev. 353 (1996). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 
Closed-circuit television witness examination, 61 
A,L.R.4th 1155. 


30-9-17.1. Victims; polygraph examinations; prohibited actions. 


A law. enforcement officer, prosecuting attorney or other government official shall not ask or 
require an adult, youth or child victim of a sexual offense provided in Sections 30-9-11 through 30- 
9-13 NMSA 1978 to submit to a polygraph examination or other truth-telling device as a condition 
for proceeding with the investigation, charging or prosecution of the offense. The victim's refusal 
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to submit to a polygraph examination or other truth-telling device shall not prevent the investiga- 


tion, charging or prosecution of the offense, 


Effective dates. — Laws 2008, ch. 10, § 2 made this 


History: Laws 2008, ch. 10, § 1. 
section effective July 1, 2008. 


30-9-18. Alleged victims who are under thirteen years of age; 
psychological evaluation. 


‘In any prosecution for criminal sexual penetration or criminal sexual contact of a minor, if the 
alleged victim is under thirteen years of age, the court may hold an evidentiary hearing to deter- 
mine whether to order a psychological evaluation of the alleged victim on the issue of competency 
as a witness. If the court determines that the issue of competency is in sufficient doubt that the 
court requires expert assistance, then the court may order:a psychological evaluation of the al- 
leged victim, provided however, that if a psychological evaluation is ordered it shall be conducted 
by only one psychologist or psychiatrist selected by the court who may be utilized by either or both - 
parties; further provided that if the alleged.victim has been evaluated on the.issue of competency 
during the course of investigation by a psychologist or psychiatrist selected in whole or in part by 
law enforcement officials, the psychological evaluation, if any, shall be conducted by a peyenplogish 
or psychiatrist selected by the court upon the recommendation of the defense. 


History: Laws 1987, ch. 118, § 1. 
ANNOTATIONS 


Victim's past allegations against a third party. 
— Where the trial court excluded evidence of the victim's 
past allegations against a third party which related to 
the victim's reputation for past sexual conduct, the vic- 
tim made the allegations against the third party in the 
past; the circumstances of the prior incident in no way 
resembled the allegations that led to the charges against 


the nalaeua the defendant did not show that the cir- 
cumstances of the prior allegations were clearly relevant 
to any material issue in the defendant's case other than 
propensity; and the defendant did not show how the prior 
allegations related to the defendant's defense, the trial 
court properly excluded the evidence. State v. Casillas, 
2009-NMCA-034, 145 N.M. 783, 205 P.3d 830, cert. denied, 


2009-NMCERT-008, 146 N.M. 603, 213 P.3d 507. 


Am. Jur. 2d, A.L.R. and.C.J.S. references. — Wit- 
nesses; child competency statutes, 60 A.L.R.4th 369. 


30-9-19. Sexual assault; law enforcement agency policies; submission of 
DNA samples by law enforcement and laboratories. 


A. By October 1, 2017, every law enforcement agency shall develop and implement a poltey 
that: 

(1) prescribes how the agency handles a sample of biological material collected pursuant 
to a medical examination of a sexual assault victim who reported the sexual assault to law en- 
forcement that is received by the agency; 

(2) provides how the agency prioritizes a sample for DNA testing by the agency's SEVIS 
laboratory; and 

(3) requires the agency to send a sample of HidIbei Gal material collected pursuant to a 
medical examination of a sexual assault victim who reported the sexual assault to law enforce- 
ment to that agency's servicing laboratory for DNA testing as soon as practicable after receiving 
the sample and, in all cases, within thirty days of the agency's receipt of the sample. 

B. Records derived from DNA testing that qualify for insertion into CODIS shall be submitted 
by the servicing laboratory to the administrative center. 

C.. By November 1 of each year, a law enforcement agency's servicing laboratory shall report 
to the legislature if, at the end of the immediately preceding fiscal year, the laboratory had in its 
possession three hundred or more untested samples of biological material pallecued pursuant to 
medical examinations of sexual assault victims. . 

D. As used in this section: 

(1) "administrative center" means the law enforcement agency or unit that administers 
and operates the DNA identification system DUrsos to ane provisions of the DNA identifica 
tion Act; 
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(2) "biological material" means material that is derived from a human body and includes 
bodily fluids, hair and skin cells; 

(3) "CODIS" means the federal bureau of investigation's "combined DNA index system", a 
national DNA index system for storage and exchange of DNA records submitted by forensic DNA 
laboratories; 

(4) "DNA" means deoxyribonucleic acid; 

(5) "DNA testing” means a forensic DNA analysis that includes restriction fragment 
length polymorphism, polymerase chain reaction or other valid ee of DNA typing performed 
to obtain identification characteristics of samples; and 

(6) "sample" means a sample of biological material sufficient for DNA testing. 


- History: Laws 2006, ch. 104, § 10; 2017, ch. 99, § 1. deleted "Samples from" and added the remainder of the 
Cross references. — For the collection of samples of introductory clause and Paragraphs A(1) and A(2), and 
certain sex offenders, see 29-16-6 NMSA 1978, added paragraph designation "(3)" preceding the remain- 
For the Sex Offender Registration and Notification Act, ing language of the first sentence from former Subsection 
see Chapter 29, Article 11A NMSA 1978. A, in Paragraph A(3), added "requires the agency to send 
Severability. — Laws 2006, ch. 104, § 11, effective Jan- a sample of", after the first occurrence of "sexual assault 
uary 1, 2007, provided that if any part or application of victim", deleted "shall be submitted by the investigat- 
this act is held invalid, the remainder or its application to ing law enforcement agency" and added "who reported 
other situations or persons shall not be affected. the sexual assault to law enforcement", and after "DNA 
The 2017 amendment, effective June 16, 2017, re- testing", added "as soon as practicable after receiving the 
quired law enforcement agencies to develop and imple- sample and, in all cases, within thirty days of the agency's 
ment policies related to handling and testing of sexual receipt of the sample"; added subsection designation "B." 
assault examination kits, and required law enforcement preceding the remaining language of the second sentence 
agencies’ servicing laboratories to report to the legisla- from former Subsection A; added new Subsection C and 
ture on an annual basis the number of untested samples redesignated former Subsection B as Subsection D; and 
of biological material collected pursuant to medical ex- in Subsection D, Paragraph D(3), after ° 'investigation's", m 
aminations of sexual assault victims; in the catchline, added "'combined DNA index system’, a”. 


added "law enforcement agency policies"; in Subsection A, 


30-9-20. Voyeurism prohibited; penalties. 


A. Voyeurism consists of intentionally using the unaided eye to view or intentionally using an 
instrumentality to view, photograph, videotape, film, webcast or record the intimate areas of an- 
other person without the knowledge and consent of that person: 

(1) while the person is in the interior of a bedroom, bathroom, changing room, fitting room, 
dressing room or tanning booth or the interior of any other area in which the person has a reason- 
able expectation of privacy; or 

(2) under circumstances where the person has a reasonable expectation of privacy, whether 
in a public or private place. 

B. Whoever commits voyeurism is guilty of a niddtioianir except if the victim is less than 
eighteen years of age, the offender is guilty of a fourth degree felony. . 

C. As used in this section: 

(1) "intimate areas" means the primary genital area, groin, buttocks, anus or breasts or 
the undergarments that cover those areas; and 

(2) "instrumentality" means a periscope, telescope, binoculars, camcorder, computer, mo- 
tion picture camera, digital camera, telephone camera, photographic camera or r electronic device 
of any type. 


History: Laws 2007, ch. 238, § 1. Effective dates. — Laws 2007; ch. 238, § 2 made this 
section effective on July 1, 2007. 


30-9-21. Sexual assault survivor's bill of rights. 


A: A health care provider who examines and collects a sexual assault examination kit from a 
survivor of sexual assault shall: 
(1) obtain contact information for the survivor; 
(2) provide the survivor with: 
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(a) aconsent form by which the survivor may authorize the\release of the kit to the 
relevant law enforcement agency and information about how the survivor may authorize the re- 
lease of the kit to the agency at,a later date; | 

(b) acopy of the provider’ s kit release policy; 

(c) provide the survivor with contact and descriptive information regarding free and 
low-cost human immunodeficiency virus and sexually transmitted disease testing, prevention and 
treatment services including options and services provided by the department of health; and 

(d) provide the survivor contact and descriptive information regarding the depart- 
ment of public safety statewide sexual assault examination kit tracking system; 

(3) if the survivor consents, notify the relevant law enforcement agency of the sexual as- 
sault and collection of the kit; 

(4) upon the’ survivor's request, notify. the survivor when the kit is released to a law en- 
forcement agency; and 

(5) provide the survivor's contact information. to the law enforcement agency when the 
survivor's kit is transferred to that agency. 

B. No costs incurred by a health care provider for the collection of a sexual assault examina- 
tion kit shall be charged directly or indirectly to the survivor of the sexual assault. 

C. Alaw enforcement agency or crime laboratory that receives a sexual assault examination 
kit shall: 

(1) confirm the sexual assault survivor's contact information and request that the s survivor 
inform the agency of any changes to that information; 

(2) inform the survivor of the survivor's right to have the kit tested within one nimdred 
eighty days and have the right to the following information from the agency: 

(a). whether the survivor's kit has been tested and the date on which test results are 
expected, which information shall be provided to the survivor; and 

(b) whether the agency was able to develop a DNA profile using the samples of bio- 
logical material in the kit; 

(3) inform the survivor of the survivor's right to the following information from the agency: 

(a). information regarding the statewide sexual assault examination kit tracking system; 

(b).. upon completion of the law enforcement investigation, whether a DNA profile was 
developed using the samples of biological material in the kit; and 

» (c) upon completion of the law enforcement investigation, bd RR a DNA profile 
match was identified through comparison of the DNA profile; 

(4) inacase in which the alleged sexual assault offender has not been identified; notify the 
survivor in writing at least one hundred eighty days before destruction of a kit, if the law enforce- 
ment agency intends to destroy the survivor's kit, and provide information on bay the survivor 
may appeal the agency's decision to destroy the kit; and 

(5) with the consent of the survivor, enter designated information from the sexual apache 
examination kit into the department of public safety statewide sexual assault examination kit 
tracking system within fourteen days of obtaining consent. 

D. Acrime laboratory shall complete the processing of a-sexual assault examination kit within 
one hundred eighty days of receipt of the kit, ' 

E. Before commencing an interview of a sexual shades survivor,.a law sr foresineish officer or. 
prosecutor shall inform the survivor of the following: 

(1) the survivor's rights pursuant to this section and other relevant law by providing the 
survivor with a document to be developed by the department of public safety, which document 
shall be signed by the survivor to confirm receipt; 

(2) the survivor's right to consult with a counselor or advocate who specializes in sexual 
assault services or a support person designated by the survivor during any interview by a law en- 
forcement officer, prosecutor or defense attorney, and the counselor shall be summoned by the in- 
terviewer before the commencement of the interview, unless no counselor or advocate who special- 
izes in sexual assault services or a support person designated by the survivor can be summoned 
in a reasonably timely manner; ; 

(3) the survivor's right to have a support person of the survivor's choosing present during 
an interview by a law enforcement officer, prosecutor or defense attorney; and 
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(4) for interviews by a law enforcement officer, the survivor's right to request a different 
officer if the survivor believes the officer to be unsupportive or inadequately trained. 

F, Alaw enforcement officer or prosecutor shall not, for any reason; discourage a sexual assault 
survivor from undergoing an examination or allowing the collection of a sexual assault examina- 
tion kit. 

G. In a civil or criminal case relating to a sexual assault, a sexual epidhitt survivor has the 
right to: 

(1) be reasonably protected from the defendant and persons acting on behalf of the defendant; 

(2) not. be required to submit to a polygraph examination as a prerequisite to filing an ac- 
cusatory pleading or participating in any part of the criminal justice system; © 

(3) be heard through a survivor impact statement at any proceeding relevant to the sexual 
assault; and 

(4) provide a sentencing recommendation to the official conducting a pre-sentence inves- 
tigation. 

H. Asexual assault survivor retains the right to have an advocate present during all stages of 
any medical examination, interview, investigation or other interaction with representatives from 
the legal or criminal justice systems within New Mexico. Treatment of the survivor shall not be 
affected or altered in any way as a result of the survivor's decision to exercise the survivor's right 
to have an advocate present as provided in this section. 

I. A law enforcement agency may require a sexual assault survivor's requests for information 
pursuant to Subsection C of this section to be made in writing, and the agency shall communicate 
its responses to those requests in writing. 

J. For the purpose of notifications and other communications provided for in this section, a sexual 
assault survivor may designate another person to receive notifications and information on the survi- 
vor's behalf and the survivor shall provide the designee's contact information to a medical provider or 
law enforcement agency required to communicate with the survivor pursuant to this section. 

K. In the case of a sexual assault survivor who is deceased, the following persons shall have 
the right to receive notifications and information required to be communicated to a survivor pur- 
suant to this section: 

(1) a person who was the deceased sexual assault survivor's spouse at the time of the sur- 
vivor's death; or 

_ (2) the deceased sexual assault survivor's parent or sibling or child who is eighteen years 
of age or older. . : 

L. A prosecutor shall not prosecute a sexual assault survivor for a criminal offense that is not 
a felony, including underage consumption of alcohol, drug use or prostitution, if the evidence of the 
commission of the offense is obtained through the examination of and collection of a sexual assault 
examination kit from the survivor or is obtained through the investigation of the sexual assault. 

M.. For the purposes of this section: 

(1) ““health care provider" means a sexual assault examination nurse or another health 
care provider authorized to examine and collect samples of biological material from a survivor of 
sexual assault following the assault; and 

(2) "sexual assault examination kit" means samples of biological material derived from a 
human body, including bodily fluid, hair and skin cells, collected during a medical examination of 
a survivor following a sexual assault. 


History: Laws 2019, ch. 102, § 1. | Effective dates. — Laws 2019, ch. 102, § 2 made Laws 
4 “s 2019, ch. 102, § 1 effective July 1, 2019. 
“ARTICLE 10 
Marital and Familial Offenses 
Sec, Sec, 
30-10-1, Bigamy. 30-10-3. Incest. 


30-10-2. Repealed, 
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30-10-1. Bigamy. 


Bigamy consists of knowingly entering into a marriage by or with a person who has previously 
contracted one or more marriages which have not been dissolved by death, divorce or.annulment. 
Both parties may be principals. 

Whoever commits bigamy is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-10-1, enacted by Laws 1921-NMSC-004, 26 N.M. 526, 194 P. 877 (decided under 


1968, ch. 308, § 10-1. prior law). | 
, Indictment. — It was not necessary to allege knowl- 
ANNOTATIONS edge or intention in an indictment for bigamy. State v. 


Lindsey, 1921-NMSC-004, 26 N.M. 526, 194 P. 877 (de- 
cided under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Bigamy §§ 1 to 5. is 


Elements. — Knowledge is an element of the crime of 
bigamy. Evidence of defendant's legal knowledge is ad- 
missible to rebut a defense that defendant did not know 
he was not divorced when he remarried. State v. Ashley, 


1997-NMSC-049, 124 N.M. 1, 946 P.2d 205. Common-law marriage, prosecution based on, 70 A.L.R. 
Cohabitation without marriage contrary to pub- 1036. 

lic policy. — Prior to its repeal, 30-10-2 NMSA 1978 Validation of marriage by death of former spouse, 95 

declared cohabitation a criminal offense. In re Estate of A.L.R. 1292, 

Bivians, 1982-NMCA-132, 98 N.M. 722, 652 P.2d 744, cert. Mistake as to validity or effect of divorce as defense to, 


quashed, 98 N.M. 762, 652 P.2d 1213 (decided under prior 56 A.L.R.2d 916. 
law). Crimes against spouse within exception permitting tes- 


Meaning clear. — The meaning of "bigamy" as used ‘in timony by one spouse against other in criminal prosecu- 
Code 1915, § 1775 was universally understood, and no lan- tion - modern state cases, 74 A.L.R.4th 223, 
guage could have been employed which would have made 10 C.J.S, Bigamy §.2 et seq. 
clearer the intention of the legislature. State v. Lindsey, 


30-10-2. Repealed. 


Repeals. — Laws 2001, ch. 32, § 1 repealed 30-10-2 thereto, effective June 15, 2001. For provisions of former 
NMSA 1978, as enacted by Laws 1963, ch. 303, § 10-2, relat- section, see the 2000 NMSA 1978 on NMOneSource.com, 
ing to unlawful cohabitation and the penalties subscribed id 


30-10-3. Incest. 


Incest consists of knowingly intermarrying or having sexual intercourse with persons within 
the following degrees of consanguinity: parents and children including grandparents and grand- 
children of every degree, brothers and sisters of the half as well as of the whole blood, uncles and 
nieces, aunts and nephews. 

Whoever commits incest is guilty of a third degree felony. 


History: 1953 Comp., § 40A-10-3, enacted by Laws the prohibited blood relationship was reversible error, 
19638, ch. 3038, § 10-3, where defendant's testimony that he believed he did 
not father his "adopted daughter" demonstrated that he 


ANNOTATIONS uid not apncete that at the time they had intercourse he 
Purpose of section. — This section is directed toward new she was his biological daughter. State v. Hargr Le 
prohibiting sexual intercourse between specific relations 1989-NMSC-012, 108 N.M. 233, 771 P.2d 166. 
within the blood line, State v. Hargrove, 1989-NMSC-012, . , Uncle/niece marriages. — New Mexico's public pol- 
108 N.M. 233, 771 P.2d 166, icy against incest did not preclude the district court from 
Term "consanguinity" admits of only one plain mean- awarding a mother primary physical custody of her chil- 
ing. It is the relationship by descent from the same stock dren, after taking into account her plans’ to marry her 
or common ancestor, related by blood. State v. Hargrove, uncle, where that choice was in the best interests of the 
1989-NMSC-012, 108 N.M. 233, 771 P.2d 166. children, and mother and uncle intended to reside in Cali- 
Elements of offense: pete purpose of Laws 1917, ch. fornia, Leszinske v. Poole, 1990-NMCA-088, 110 N.M. 663, 
50, 8 1 (former 40-7. 8, 1953 Comp.) was to prevent aarial 798 P.2d 1049, cert. denied, 110 N.M. 533, 797 P.2d 983. 
intercourse between close relatives, and the free act of the Separate counts of incest and criminal sexual 
one being tried, with knowledge of the relationship, was all penetration. — There was no error in charging defen- 
that was required, it being immaterial that the same testi- dant on separate counts of criminal sexual penetration 
mony would have sustained a conviction for rape. State v. and incest under a theory that he had sexual intercourse 
Hittson, 1953-NMSC-018, 57 N.M. 100, 254 P.2d 1063. - with a child under 13 years of age and a child between 13 
The free act of the one being tried, who has knowledge of and 16 years of age, and he knew each was his biological 
the relationship, is required to convict one of incest. State daughter. State v. Hargrove, 1989-NMSC-012, 108 N.M. 
v. Hargrove, 1989-NMSC-012, 108 N.M. 233, 771 P.2d 166, 233, 71 P.ad 166. | : 
Failure to instruct the jury that it had to find beyond Polygraph test results. — In prosecution for incest, it 
a reasonable doubt that defendant had knowledge of was reversible error for trial court to admit into evidence 
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the results of a polygraph test over objection of the defen- Adoption, relationship created by, as within statute re- 

dant, despite the fact that defendant had signed a waiver garding incest, 151 A.L.R. 1146. 

agreeing to be bound by the results of the test. State v. Consent as element of incest, 36 A.L.R.2d 1299. 

Trimble, 1961-NMSC-076, 68 N.M. 406, 362 P.2d 788. Prosecutrix in incest case as accomplice or victim, 74 
Double jeopardy. — There is no double jeopardy im- A.L.R.2d 705. 

pediment to convicting and sentencing a defendant to Incest as included within charge of rape, 76 A.L.R.2d 

consecutive terms for both incest and. criminal sexual 484. 

penetration arising out of the same act. Swafford v. State, Admissibility, in incest prosecution, of evidence of al- 

1991-NMSC-043, 112 N.M. 3, 810 P.2d 1223, leged victim's prior sexual acts with persons other than 
Law reviews, — For article, "The Perils of Intestate accused, 97 A.L.R.3d 967. 

Succession in New Mexico and Related Will Problems," Crimes against spouse within exception permitting tes- 

see 7.Nat. Resources J. 555 (1967), timony by one spouse against other in criminal prosecu- 
For article, "New Mexico's 1969 Criminal Abortion tion - modern state cases, 74 A.L.R.4th 223. 

Law," see 10 Nat. Resources J. 591 (1970). Sexual intercourse between persons related by half 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. blood as incest, 34 A.L.R.5th 723. 

Jur. 2d Incest § 1 et seq. 42 C.J.S. Incest 8§ 2 to 6. 

ARTICLE 11 


Crimes Against Reputation 


Sec, 
80-11-1. Libel. 


30-11-1. Libel. 


Libel consists of making, writing, publishing, selling or circulating without good motives and 
justifiable ends, any false and malicious statement affecting the reputation, business or occupa- 
tion of another, or which exposes another to hatred, contempt, ridicule, degradation or disgrace. 

Whoever commits libel is guilty of a misdemeanor. 

The word "malicious," as used in this article, signifies an act done with evil or mischievous de- 
sign and it is not necessary to prove any special facts showing ill-feeling on the part of the person 
who is concerned in making, printing, publishing or circulating a libelous statement against the 
person injured thereby. . 

A. A person is the maker of a libel who originally contrived and either executed it himself by 
writing, printing, engraving or painting, or dictated, caused or procured it to be done by others. 

B. A person is the publisher of a libel who either of his own will or by the persuasion or dicta- 
tion, or at the solicitation or employment for hire of another, executes the same in any of the modes 
pointed out as constituting a libel; but if anyone by force or threats is compelled to execute such 
libel he is guilty of no crime. 

C. A person is guilty of circulating a libel who, knowing its contents; either sells, distributes or 
gives, or who, with malicious design, reads or exhibits it to others. 

D. The written, printed or published statement to come within the definition of libel must 
falsely convey the idea either: 

(1) that the person to whom it refers has been guilty of some penal offenses; 

(2) that he has been guilty of some act or omission which, though not a penal offense, is 
disgraceful to him as a member of society, and the natural consequence of which is to bring him 
into contempt among honorable persons; 

(8) that he has some moral vice or physical defect or disease which renders him unfit for 
intercourse with respectable society, and as such should cause him to be generally avoided; 

(4) that he is notoriously of bad or infamous character; or 

(5). that any person in office or a candidate therefor is dishonest and therefore unworthy of 
such office, or that while in office he has been guilty of some malfeasance rendering him unworthy 
of the place. 

E. Itshall be sufficient to constitute the crime of libel if the natural consequence of the publica- 
tion of the same is to injure the person defamed although no actual injury to his reputation need 
be proven. 
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‘CRIMINAL OFFENSES 


30-11-1 


F. No statement made in the course of a legislative or judicial proceeding, whether true or 
false, although made with intent to injure ‘and for malicious ] PUP OR Eh comes within the definition 


of libel. 


History: 1958 Comp., § 40A-11-1, enacted by Laws 
1963, ch, 303, § 11-1. 

Cross references. — For constitutional provision 
guaranteeing freedom of speech and of the press, and 
making truth a defense in criminal prosecutions for libel, 
see N.M. Const., art. II, § 17. 

For provision allowing a special motion to dismiss an 
unwarranted or specious lawsuit against a person for con- 
duct or speech in a public setting, see 38-2-9.1 and 38-2- 
9.2 NMSA 1978, 

For the Uniform Single Publication Act, see 41-7-1 
NMSA 1978 et seq. 

For defamation by radio and television, see 41-7-6 
NMSA 1978. 


ANNOTATIONS 


Definition of libel. — The statutory definition of libel 
governed where there was a statute on the subject, and it 
was immaterial whether the words alleged to be libelous 
were libelous per se. State v. Eider, 1914-NMSC-074, 19 
N.M. 398, 148 P, 482. 

Statement involving matter of public concern. 
— This statute is unconstitutional insofar as it applies to 
a public statement involving a matter of public concern, 
Such statements can be subject to criminal penalty only if 
made with actual malice. State v. Powell, 1992-NMCA-086, 
114 N.M. 395, 889 P.2d'139. 

Charges libelous, — Charging a person in a newspa- 
per with being "an unprincipled son," a "moral coward," 
"an imbecile" and "one who has about as much regard for 
the truth as an infidel has for the Bible,” was: libelous. 
State v, Elder, 1914-NMSC-074, 19 N.M. 393, 148 P, 482 
(decided under prior law). 

Article not privileged. — Where an alleged libelous 
article did not refer to the several branches of govern- 
ment, but to a particular assessor, it was not privileged 
under Laws 1889, ch, 11, § 17 (former 40-27-13, 1953 
Comp.) making publications as to the government or its 
branches privileged. State v. Ogden, 1915-NMSC-074, 20 
N.M. 636, 151 P. 758 (decided under prior law), 

Indictment sufficient. — An indictment which 
charged that the alleged defamatory matter was false 
was sufficient on demurrer, negative averments not being 
necessary. The indictment need not allege that if true the 
matters were not published with good motives or justifi- 
able ends. State v. Elder, 1914- NMSC-074, 19 N.M, 393, 
‘ 143 P, 482, 

Law reviews, — For article, ''The Proposed New Mex- 
ico Criminal Code," see 1 Nat. Resources J, 122 (1961), 


For note, "The Defenses of Fair Comment and Qualified 
Privilege," see 11 N.M.L. Rev. 243 (1981). 

For note, “Libel Law - New Mexico Adopts an Ordinary 
Negligence Standard for Defamation of a Private Figure: 
Marchiondo v. Brown," see 13 N.M.L. Rev. 715 (1983). 

For ‘note, "Criminal Libel Statute Held Unconstitu- 
tional as Applied to Public Statements Involving Public 
Concerns: State v. Powell," see 24 N.M.L. Rev. 495 (1994). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — - 50 Am. 
Jur. 2d Libel aia Slander § 520 et seq. 

_ Character of libel or slander for which criminal prosecu- 
tion will lie, 19 A.L.R. 1470. 

Words as criminal offense other than libel or slander, 
48 A.L.R, 83. 

Liability of partners or partnership for libel, 88 A.L.R.2d 
474. 

Liability of telegraph or telephone company for trans- 
mitting or permitting transmission of libelous or slander- 
ous messages, 91 A.L.R.38d 1015. 

Actionability of false newspaper report that plaintiff 
has been arrested, 93 A.L.R.38d 625. 

Libel by newspaper headlines, 95 A.L.R.3d 660. 

Liability of commercial printer for defamatory state- 
ment contained in matter printed for another, 16 
A.L.R.4th 1372. 

Libel and slander: attorneys’ statements, to parties 
other than alleged defamed party or its agents, in course 
of extrajudicial investigation or preparation relating to 
pending or anticipated civil litigation as privileged, 23 
A.L.R.4th 932. 

Defamation: loss of employer's qualified | privilege 
to publish employee's work record or qualification, 24 
A.L.R.4th 144. 

Criticism or disparagement of attorney's character, 
competence, or conduct as defamation, 46 A.L.R.4th 326, 

Libel or slander: defamation by gestures or acts, 46 
A.L.R.4th 403. 

Validity of ‘criminal 
A.L.R.4th 1014. 

In personam jurisdiction, in libel and slander action, 
over nonresident who mailed allegedly defamatory letter 
from outside state, 83 A.L.R.4th 1006. 

Who is "public figure" for purposes of: defamation action, 
19 A.L.R.5th 1, 

Libel and slander: charging one with breach or nonper- 
formance of contract, 45 A.L.R.5th 739. 

Defamation: publication of letter to editor in newspaper 
as actionable, 54 A.L.R.5th 443. 

58 C.J.S, Libel and Slander; Injurious Falsehood §§ 7 to 9. 


defamation statutes, 68 


ARTICLE 12 


Abuse of Privacy 


Sec. 

30-12-1. Interference with communications; exception. 
30-12-2. Grounds for order of interception, 

30-12-3. Form of application. 

30-12-4, Entry of order; determination. 

30-12-5. Contents of order, 

30-12-6. Order; extension; requirements. 

30-12-7. Method of recording communication; custody, 
30-12-8. Use of contents as evidence; disclosure; motion 


to suppress. 


“Sec. 


80-12-9. Disclosure; when and by whom allowed. 

30-12-10. Interception .of» privileged, or unauthorized 
communications. 

30-12-11, Right of privacy; damages. 

30-12-12. Disturbing a marked gees ground. 

80-12-13, Defacing tombs. 

30-12-14. Unlawful burial. 
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30-12-1. Interference with communications; exception. 


Interference with communications consists of knowingly and without lawful authority: 

A. . displacing, removing, injuring or destroying any radio station, television tower, antenna or 
cable, telegraph or telephone line, wire, cable, pole or conduit belonging to another, or the material 
or property appurtenant thereto; 

B. . cutting, breaking, tapping or making any connection with any telegraph or telephone line, 
wire, cable or instrument belonging to or in the lawful possession or control of another, without the 
consent of such person owning, possessing or controlling such property; 

C. reading, interrupting, taking or copying any message, communication or report intended for 
another by telegraph or telephone without the consent of a sender or intended recipient thereof; 

D. preventing, obstructing or delaying the sending, transmitting, conveying or delivering in 
this state of any message, communication or report by or through telegraph or telephone; or 

E. using any apparatus to do or cause to be done any of the acts hereinbefore mentioned or to 
aid, agree with, comply or conspire with any person to do or permit or cause to be done any of the 
acts hereinbefore mentioned. 

Whoever commits interference with communications is guilty of a misdemeanor, unless such 
interference with communications is done: 

(1) under a court order as provided in Sections 30-12-2 through 30-12-11 NMSA 1978; or 

(2) by an operator of a switchboard or an officer, employee or agent of any communication 
common carrier in the normal course of his employment while engaged in any activity which is a 
necessary incident to the rendition of his services or to the protection of rights or property of the 
carrier of such communication; or 

(8) bya person acting under color of law in the investigation of a crime, where such person 
is a party to the communication, or one of the parties to the communication has given prior con- 
sent to such interception, monitoring or recording of such communication. 


History: 1953 Comp,, § 40A-12-1, enacted by Laws Materials not subject to disclosure unless used as 


1968, ch. 303, § 12-1; 1973, ch. 369, § 1; 1979, ch. 191, evidence. — Except those matters actually introduced 
§ 1. into evidence or utilized in open court, materials inter- 


cepted pursuant to this article are not subject to disclo- 
ANNOTATIONS sure. State ex rel, Bingaman v. Brennan, 1982-NMSC-059, 


Section 30-12-1 NMSA 1978 is not violated when 98 N.M. 109, 645 P.2d 982. 
telephone calls placed from a jail are recorded after Legislature did not intend to expose every person 
the caller has been given notice that the recording will Me ba ae Soa eae Tesch ire ciaieah tia ares 
ad Bok son, ROTO NMSC-O1S, TAB NM: BO, 229 gon u. Katz, 1980-NMCA-045, 94 N.M, 314, 610 P.2d 201, 
Recordings of telephone calls from jail. — Where cert. denied, 94 N.M. 675, 615 P.2d 992. 
defendant made telephone calls from jail requesting Transmittal of face-to-face conversation. — Sub- 
that defendant's friends be present at defendant's trial section C of this section pertains to telephone conversa- 
ostensibly to influence the testimony of the state's wit- tions or telegraph messages, and was not applicable to a 
nesses; and when a call was placed at the jail, a digital face-to-face conversation transmitted to a listener by a 
message informed both parties to the call that the call device concealed on one of the participants in the conver- 
may be recorded and monitored, the trial court properly sation. State v. Hogervorst, 1977-NMCA-057, 90 N.M. 580, 


admitted the recordings into evidence, State v. Johnson, 566 P.2d 828, cert. denied, 90 N.M. 636, 567 P.2d 485. 
2010-NMSC-016, 148 N.M. 50, 229 P.8d 523. Voluntary conversation invites risk of recording 

Speaking in code. — In the absence of evidence that and transmission. — One who voluntarily enters into 
the defendant had actual notice that his telephone calls a conversation with another takes the risk that the other 
made in the booking area of the jail might be monitored, person on the line may memorize, record or een ane: 
the defendant's talking in code is not sufficient to establish mit the conversation. State v. Arnold, pee pray 
his implied consent to monitor the calls. Tape recordings 94 ti aie a P.2d areig 5 ne inser aaa CLES, 
of the defendant's telephone calls made in jail should have 1980-NMSC-080, 94.N.M. 381, 610 P.2 


t Civil action permitted whether or not conviction 
vera top ARG T Coit By Th ceeal alae NMCA=108) 0: aehfeved: — Section 30-12-11 NMSA 1978 provides a 
Right of uaiia access to judicial records. — The civil cause of action against any person who intercepts, 


discloses or uses, or procures any other person) to inter- 
cept, disclose or use, such communications, without lawful 
‘authority to do so, regardless of whether that person has 
been convicted under this section. Templin v. Mountain 
Bell Tel. Co., 1982-NMCA-024, 97 N.M. 699, 643 P.2d 263, 


right of media access to judicial records serves the im- 
portant function of ensuring the integrity of judicial pro- 
ceedings and the law enforcement process. This right of 
access and inspection, however, may be limited by special 
circumstances and the exercise of sound discretion of the 
trial court. The right of inspection by the media does not cert. quashed, 98 N.M. 51, 644 P.2d 1040. we 

extend beyond that available to the public generally. State Monitoring telephone calls made from jail. — 


ex rel. Bingaman v. Brennan, 1982-NMSC-059, 98 N.M. Proof of consent to the interception of electronic com- 
109. 645 P:2d 982. ; ' ; munications may be shown by circumstantial evidence; 
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thus, the defendant consented to interception of his phone 


calls from jail since he was aware of a written notice 


that calls were monitored and recorded. State v. Coyazo, 
1997-NMCA-029, 123 N.M. 200, 936 P.2d 882, cert. a iepal 
123 N.M. 168, 936 P.2d 337. 

Antecedent justification. — The United States Si.- 
preme Court has held that there must be antecedent jus- 
tification to a court, governed by precise procedures and 
guidelines, before wiretapping is employed. 1970-71° Op. 
Att'y Gen. No. 71-37. 

Law reviews. — For survey of 1990-91 criminal proce- 
dure and evidence, see 22 N.M.L. Rev. 713 (1992). 

Am. Jur. 2d, ALR. and C.J.S. references. —'74 Am. 
Jur. 2d Telecommunications §§ 36, 207, 211, 213, 214, 217. 

Permissible surveillance, under state communications 
interception statute, by person other than state or local 
law enforcement officer or one acting in concert with of- 
ficer, 24 A.L.R.4th 1208, 

Permissible warrantless surveillance, under state com- 
munications interception statute, by state or local law en- 
forcement officer or one acting in concert with officer, 27 
A.L.R.4th 449. 


CRIMINAL OFFENSES 


30-12-3 


Eavesdropping on extension telephone as invasion of 
privacy, 49 A.L.R.4th 430. 

Intrusion by news-gathering entity as invasion of right 
of privacy, 69 A.L.R.4th 1059. 

"Caller ID" system, allowing telephone call recipient to 
ascertain number of telephone from which call originated, 
as violation of right to privacy, wiretapping statute, or 
similar protections, 9 A.L.R.5th 553. 

Applicability, in civil action, of provisions of Omnibus 
Crime Control .and Safe Streets Act of 1968, prohibiting 
interception of communications (18 USCS § 2511 (1)), to 
interception by spouse, or spouse's agent, of conversations 
of other spouse, 139 A.L.R. Fed. 517. 

Construction and application of provision of Omnibus 
Crime Control and Safe Streets Act of 1968 (18 U.S.C.A. 
§ 2520) authorizing civil cause of action by person whose 
wire, oral, or electronic communication is intercepted, dis- 
closed, or used in violation of Act, 164 A,L.R. Fed, 139. 

86 C. J.S, Telegraphs, Peri pati Radio and Television 
§§ 120, 122. 


30-12-2. Grounds for order of interception. 


An ex parte mathe: for wiretapping, eavesdropping or the qiitereoptibtd of any wire or vine commu- 
nication may be issued by any judge of a district court upon application of the attorney Cees or 
a district attorney, stating that there is probable cause to believe that: 

A. evidence may be obtained of the commission of: 

(1) the crime of murder, kidnapping, extortion, robbery, trafficking o or divtrabutide of con- 


trolled substances or bribery of a witness; 


(2) the crime of burglary, aggravated burglary, ert sexual penetration, arson, may- 
hem, receiving stolen property or commercial gambling, if punishable by imprisonment for more 


than one year; or 


(3) an organized criminal conspiracy to commit any of the aforementioned crimes; or 
B. the communication, conversation or discussion is itself an element of any of the above speci- 


fied crimes. 
History: 1953 Comp., § 40A-12-1.1, enacted by 
Laws 1973, ch. 369, § 2; 1979, ch. 191, § 2. 
ANNOTATIONS . 


Law reviews. — For survey of 1990-91 criminal proce- 
dure and evidence, see 22 N.M.L. Rev. 718 (1992), 


30-12-38. Form of application. 


773 


Am. Jur. 2d, A.L.R. and C,.J.S. references. — Per- 
missible surveillance, under state communications inter- 
ception statute, by person other than state or local law 
enforcement officer or one acting in concert with officer, 24 
A.L,R.4th 1208, 


Each application for wiretapping, eavesdropping or the interception of any wire or oral commu- 
nication shall be made in writing upon oath or affirmation to a judge of a district court and shall 
state the applicant's authority to make such application. Each application shall include: 

A. the identity of the investigative or law enforcement officer making the ARR canon and the 


officer authorizing the application; 


B. acomplete statement of the facts and circumstances relied upon by the applicant to justify 


his belief that an order should be issued, including: 


(1) details as to the particular offense that has been, is being or is about to be committed; 

(2) a particular description of the nature and location of the facilities from which or the 
place where the communication is to be intercepted; 

(3) a particular description of the type of communication sought to be lareepteds and 

(4) the identity of the person, if known, 2, Come the offense and whose communications 


are to be intercepted; 
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C. a-complete statement as to whether other investigative procedures’ have been tried and 
failed, or reasonably appear unlikely to succeed if tried, or appear to be too dangerous; 

D. astatement of the period of time for which the interception is required to be maintained; if 
the nature of the investigation is such that the authorization for interception should not automati- 
cally terminate when the described type of communication has been first obtained, a particular 
description of the facts establishing probable cause to believe that ecertione communications of 
the same type will occur thereafter shall be required; 

E. a complete statement of the facts concerning all previous Sppiiéduinng known to the indi- 
viduals authorizing and making the application, which were made to any judge for authorization 
to intercept or for approval of interceptions of wire or oral communications involving any of the 

same persons, facilities or places specified in the application and the action taken by the judge on 
each such application; and 

F. where the application is for the extension of an order, a statement setting forth the results 
thus far obtained from the SRE HOR, or a reasonable expiewaticn of the failure to obtain such 
results. 

The judge may require ihe applicant to furnish additional testimony or dbeisrathitedy evidence 
in reo of the application. 


History: 1953> Caras: § 40A-12- 1.2, Bade by: © > grounds, by State v. Williamson, 2009-NMSC- 039, 146 


Laws 1978, ch, 369, § 3, N.M. 488, 212 P.3d 376. ; 

When Paragraph E of Rule 5-211 NMRA is read to- 
ne ANNOTATIONS ay ' gether with this section, it is clear that the latter only 
Requirement for oath or affirmation. — A'notary’ Tequires. that an application be "in writing upon oath or 
public is not required to administer the formalities of an |) @ffirmation”. and directed, to a district court judge. The 
oath embodied in Section 14-13-1 NMSA 1978 or an af... 4ffiant need not make the oath or affirmation in front 
firmation under Section 14-13-2 NMSA 1978 in order for a of a judge. State v. Knight, 2000-NMCA-016, 128 N.M. 
sworn statement to be deemed as given under oath or af- 591, 995 P.2d 1038, cert. denied, cae he 689, 997 P.2d 
firmation in accordance with this section. State v. Knight, 821, overruled on other grounds by State v, Williamson, 

2000-NMCA-016, 128 N.M. 591, 995 P.2d 1033, cert.de- 2009-NMSC-089, 146 N.M. 488, 212 Pad 376. 


nied, 128 N.M. 689, 997 P.2d 821, overruled on other 


30-12-4, Entry of order; determination. 


Upon application, the judge may enter an ex parte order, as requested or as modified, authoriz- 
ing or approving wiretapping, eavesdropping or the interception of wire or oral communications 
within the district in which the judge is oe if the judge deterremnes on the basis of the facts 
submitted by the applicant that: 

A. there is probable cause for belief that a person is committing, has committed or is about to 
commit a particular offense enumerated in 30-12-2. NMSA 1978; 

B. there is probable cause for belief that particular a Speman ek Gen CefsiHe that offense 
will be obtained through such interception; 

C. normal investigative procedures have been tried and failed, or ag panGigt spit unlikely 
to succeed if tried, or appear to be too dangerous; and 

D. »there is probable cause for belief that the facilities from which, or the ise wihiahe the wire 
or oral communications are to be intercepted is being used or is about to be used in connection 
with the commission of such offense, or is leased to, listed in the name of or: commonly used by the 
person alleged to be involved in the commission of the offense. 


History: 1953 Comp., § 40A-12-1.3, enacted by v. Knight, 20002-NMCA-016, 128 N.M. 591, 995 P.2d 1033, 


Laws 1973, ch. 369, § 4. cert. denied, 128 N.M. 689, 997 P.2d 821, ‘overruled on 
other grounds by State v. Williamson, 2009-NMSC-039, 

ANNOTATIONS 146 N.M. 488, 212 P.3d 376. 
Requirement for probable cause. — An affidavit An affidavit met the basis of the knowledge require- 
was deficient with respect to an unnamed informant be- ment because it related in detail the informant's meetings 
cause, although it established the informant's reliability and conversations with the subject, and clearly described 


the underlying circumstances upon which the informant's 
information was based. State v. Knight, 2000-NMCA-016, 
128 N.M, 591, 995 P.2d 1033, cert, denied, 128 N.M. 689, 
997 P.2d 821, overruled on other grounds by State v. Wil- 
liamson, 2009-NMSC-039, 146 N.M, 488, 212 P.3d 376, 


by stating that he had provided information in the past 
that led to a determination of probable cause for a search 
warrant and to arrests and prosecution of narcotics fel- 
ons, the informant's basis of knowledge was lacking. State 
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Am, Jur, 2d, A.L.R. and C.J.S, references, — When under 18 USCS § 2518(8) become "stale," 68 A.L.R, Fed. 
do facts shown as probable cause for wiretap authorization 953. 


30-12-5. Contents of order. : 


A. Each order,authorizing or approving wiretapping, eavesdropping or frereeption af wire or 

oral communications shall specify: 

(1) the identity, if known, of the person whose communications are to be sidelobe 

(2) the nature and location of the communication facilities as to which, or the place where, 
authority to intercept is granted; 

(8) a particular description of the type of communication ier to be intercepted and a 
statement of the particular offense to which it relates; 

(4) the identity of the agency authorized to intercept the communications, and of the be 
son authorizing the application; and 

(5) the period of time during which such interception is suthorized) including a statement 
as to whether the interception automatically terminates when the described communication has 
been first obtained. . 

B. An order authorizing the interception of a wire or oral communication shall, upon request 

of the applicant, direct that a communication common carrier, landlord, custodian or other person 
shall furnish the applicant forthwith all information, facilities and technical assistance neces- 
sary to accomplish the interception unobtrusively and with a minimum of interference with the 
services that such carrier, landlord, custodian or person is according the person whose communi- 
cations are to be intercepted. Any communication common carrier, landlord, custodian or other 
person furnishing such facilities or technical assistance shall be compensated therefor by the ap- 
plicant at the prevailing rates. 


History: 1953 Comp., § 40A-12-1.4, enacted by 
Laws 1973, ch. 369, § 5. 


30-12-6. Order; extension; requirements, 


No order entered under this act [80-12-1 through 30-12-11 NMSA 1978] may authorize or ap- 
prove the interception of any wire or oral communication for any period longer than is necessary to 
achieve the objective of the authorization, nor in any event longer than thirty days. Extensions of 
an order may be granted, but only upon application for an extension, made in accordance with Sec- 
tion 30-12-3 NMSA 1978, and if the court makes the findings required by Section 380-12-4 NMSA 
1978. The period of extension shall be no longer than the authorizing judge deems necessary to 
achieve the purpose for which it was granted, and in no event longer than thirty days. Every or- 
der and extension thereof shall contain a provision that the authorization to intercept shall be 
executed as soon as practicable, shall be conducted in such a way as to minimize the interception 
under this act and shall terminate upon attainment of the authorized objective, or in any event 
within thirty days. Whenever an order authorizing interception is entered pursuant to this act, the 
order may require reports to be made to, the judge who issued the order, showing what progress 
has been made toward achievement of the authorized objective and the need for continued inter- 
ception. The reports shall be made at such times as the judge may require. 


History: 1953 Comp., § 40A-12-1.5, enacted by callers are using ambiguous or coded language, whether 
Laws 1973, ch. 369, § 6. the applicable telephone is public or residential, the 
length of time of the wiretap and of the telephone calls, 


ANNOTATIONS and the extent of judicial supervision. State v. Manes, 
Interception of nonrelevant conversations. — This 1991-NMCA-025, 112 N.M. 161, 812 P.2d 1309, cert. de- 
section does not forbid interception of all nonrelevant con- nied, 112 N.M. 77, 811 P.2d 575, and cert. denied, 502 US. 
versations, but, like the federal statute, mandates the gov- 942, 112S. Ct. 381, 116 L. Ed, 2d 332 (1991). f 
ernment to conduct the surveillance so as to minimize the The defendant argued that the police, who wiretapped 
interception of such conversations. Factors to be consid- his phone, failed to properly minimize the interception 
ered in determining whether the government acted rea- of unauthorized communications, those involving his 
sonably in a given case may inelude, but are not limited wife, mother, and children. To prevail, he had to show a 
to, the complexity of the criminal operation, whether the pattern of interception of innocent conversations which 
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denied, 112 N.M. 77, 811 P.2d 575, and cert. denied, 502 
US, 942, 112 S, Ct. 381, 116 L. Ed. 2d 332 (1991), 

Law reviews. — For survey of 1990-91 criminal proce- 
dure and evidence, see 22 N.M.L. Rev. 718 (1992). 


developed. over the period of the wiretap; it was insuffi- 
cient if he merely identified particular calls which he con- 
tended should not have been intercepted. State v. Manes, 
1991-NMCA-025, 112 N.M. 161, 812 P.2d 1309, cert. 


30-12-7. Method of recording communication; custody. 


A. The contents of any wire or oral communication intercepted by any means authorized by 
this act [80-12-1 through 30-12-11 NMSA 1978] shall, if possible, be recorded on tape, wire or other 
comparable device. The recording shall be done in such a way as will protect the recording from 
editing or other alterations. Immediately upon expiration of the period of the order or extension 
thereof, such recording shall be made available to the judge issuing the order and sealed under 
his directions. Custody of the recording shall be wherever the judge orders. A recording shall not 
be destroyed except upon the order of the judge, and in any event shall be kept for ten years. Du- 
plicate recordings may be made for use or disclosure pursuant to the provisions of this act. The 
presence of the seal, or a satisfactory explanation for the absence thereof, shall be prerequisite for 
the use or disclosure of the contents of any wire or oral communication or evidence derived under 
this act. 

B. Applications made and orders granted under this act shall be sealed by the judge and cus- 
tody of them shall be wherever the judge directs. Such applications and orders shall be disclosed 
only upon a showing of good cause before a judge of competent jurisdiction, and shall not be de- 
stroyed except on order of the judge to whom presented, and in any event shall be kept for ten 
years. 

C. Any violation of the provisions of this section may be punished as a contempt of court. 

D. Within a reasonable time, but not later than ninety days after the filing of an application 
for an order of approval which is denied, or after the termination of the period of an order or ex- 
tensions thereof, the judge to whom the application was presented shall cause to be served on the 
persons named in the order or the applications and on such other parties to intercepted communi- 
cations as the judge may determine is in the interest of justice, notice of: 

(1) the fact of the entry of the order or application; 

(2) the date of the entry and the period of authorized, approved or disapproved intercep- 
tion or the denial of the application; and 

(3) the fact that during the period wire or oral communications were or were not inter- 
cepted. The judge, upon the filing of a motion, may, in his discretion, make available to any such 
person or his counsel for inspection such portions of the intercepted communications, applications 
and orders as the judge determines to be in the interest of justice. On an ex parte showing of good 
cause to a judge the serving of the matter required by this subsection may be postponed. 


History: 1953 Comp., § 40A-12-1.6, enacted by 
Laws 1978, ch, 369, § 7. 

Cross references. — For contempt of court, see 34-1-2 
to 34-1-5 NMSA 1978. 


ANNOTATIONS 


Right of press to evidentiary materials arises 
when materials become public. — The right of the 
press to copies of evidentiary materials does not arise un- 
til the materials become part of the public record or are 
played in open court. State ex rel. Bingaman v. Brennan, 
1982-NMSC-059, 98 N.M. 109, 645 P.2d 982. 


Procedure upon pretrial motion for disclosure of 
wiretap records. — A pretrial motion for disclosure of 
federal and state wiretap records, which claimed that a 
telephone call had been subject to surveillance, triggered 
the government's duty to affirm or deny the existence of 
such evidence, but since the government's denial was ad- 
equate and no evidence of an illegal surveillance beyond 
the unsupported allegations in the motion was presented, 
it was unnecessary to conduct a further hearing on the 
motion. United States v. Alvillar, 575 F.2d 1316 (10th Cir, 
1978). 


30-12-8. Use of contents as evidence; disclosure; motion to suppress. 


A. The contents of any intercepted wire or oral communication or evidence derived therefrom 
shall not be received in evidence or otherwise disclosed in any trial, hearing or other proceeding 
in a state court unless each party, not less than ten days before the trial, hearing or proceeding 
has been furnished with a copy of the court order and accompanying application, under which 
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interception was authorized or approved. This ten-day period may be waived by the court if it 
finds that it was not possible to furnish the party with such information ten days before the 
trial, hearing or proceeding, and that the party will not be prejudiced by the delay in receiving 
such information. 

B. Any aggrieved person in any trial, Reais or proceeding in or before any court, department, 
officer, agency, regulatory body or other authority of the state or a political subdivision thereof, may 
move to suppress the contents of any intercepted wire or oral communication on the grounds that: 

(1) the communication was. unlawfully intercepted; 

(2) the order of authorization or approval under which it was intercepted is insufficient on 
its face; or 

(3) the interception was not made in conformity with the order of authorization or BP 
proval. 

Such motion shall be made before the trial, hearing or proceeding unless there has been no op- 
portunity to make such motion, or the person has not been aware of the grounds of the motion. 
If the motion is granted, the contents of the intercepted wire or oral communication, or evidence 
derived therefrom, shall not be received as evidence, In addition to any other right of appeal, the 
state shall have the right to appeal from an order granting a motion to suppress made under this 
subsection, or to appeal the denial of an application for an order of approval, if the person mak- 
ing or authorizing the application shall certify to the judge granting such motion or denying such 


application that the appeal is not taken for purposes of delay. Such appeal shall be taken within 
thirty days after the date the order is entered and shall be diligently prosecuted. 


History: 1953 Comp., § 40A-12-1.7, enacted by 
Laws 1978, ch. 369, § 8. 

Cross references. — For motion to suppress, see Rule 
5-212 NMRA. 


ANNOTATIONS 


Applicability. — Provisions of this section regulat- 
ing admissibility of evidence authorized by court order 
were not applicable, even where there was no court or- 
der, to situation where overheard communication was 
a face-to-face conversation transmitted to a listener by 
concealed device. State v. Hogervorst, 1977-NMCA-057, 
90 N.M. 580, 566 P.2d 828, cert. denied, 90 N.M: 636, 
567 P.2d 485. 

Purpose of disclosure requirement. — The purpose 
of the timely disclosure provision is to afford an aggrieved 
party an opportunity to file a pretrial motion to suppress. 
State v. Anderson, 1989-NMCA-096, 110 N.M. 382, 796 
P.2d 603, cert. denied, 109 N.M. 232,784 P.2d 419. 

Distinction between Subsections A and B. — Sub- 
section A precludes the use of the evidence at.a particular 
hearing or trial, unless the defendant has had an opportu- 
nity to review the appropriate documents and to move. to 
suppress the evidence. Subsection B precludes the use of 
such evidence at any proceeding involving the defendant. 
State v. Anderson, 1989-NMCA-096, 110: N.M. 382, 796 
P.2d 603, cert. denied, 109 N.M. 232, 784 P.2d 419. 

State delaying in providing information. — In 
determining whether the right to a speedy trial was 
violated by pre-indictment delay, where the prelimi- 
nary hearing was continued because the state did not 


provide the defendant with wiretap information at least 
ten days prior to the hearing, as required by this section, 
this delay was weighed against the state. State v. Manes, 
1991-NMCA-025, 112 N.M. 161, 812 P.2d 1309, cert. de- 
nied, 112 N.M. 77, 811 P.2d 575, ‘and cert. denied, 502 U.S. 
942,112 S. Ct. 381, 116 L. Ed. 2d 332 (1991). 

Remedy for Subsection A violation. — The proper 
course of action for a court faced with a claim of viola- 
tion of Subsection A is to decide whether the purposes of 
the statute have been or can be fulfilled so that the evi- 
dence can be used in the particular proceeding at issue, or 
whether the evidence should be excluded, but only from 
that proceeding. State v. Anderson, 1989-NMCA-096, 110 
N.M. 382, 796 P.2d 603, cert. denied, 109 N.M. 232, 784 
P.2d 419. 

Right of press to evidentiary materials, arises 
when materials become public. — The right of the 
press to copies of evidentiary materials does not arise un- 
til the materials become part of the public record or are 
played in open court. State ex rel, Bingaman v, Brennan, 
1982-NMSC-059, 98 N.M. 109, 645 P.2d 982, 

Determination of whether evidence subject to 
public inspection. — Any determination of whether 
items of evidence are properly subject to public inspection 
and copying must necessarily consider the likelihood of 
injury to parties not involved in the particular case at bar. 
State ex rel. Bingaman v. Brennan, 1982-NMSC-059, 98 
N.M. 109, 645 P.2d 982..: 

Law reviews. — For survey of 1990-91 criminal proce- 
dure and evidence, see 22 N.M:L. Rev. 713 (1992), 


30-12-9. Disclosure; when and by whom allowed. 


A. Any investigative or law enforcement officer who, by any means authorized by this act [30- 
12-1 through 30-12-11 NMSA 1978], has obtained knowledge of the contents of any wire or oral 
communication, or evidence derived therefrom, may: 

(1) disclose such contents to another investigative or law enforcement officer to the extent 
that such disclosure is appropriate to the proper performance of the official duties of the officer 


making or receiving the disclosure; or 
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(2). use such contents to the extent such use is appropriate in the official performance of 
his official duties. 
- B. Any person who has received, by any means authorized by this act, any information con- 
cerning a wire or oral communication, or evidence derived therefrom, intercepted in accordance 
with the provisions of this act, may disclose the contents of that communication or such derivative 
evidence while giving testimony in any criminal proceeding in any court of this state or in any 
grand jury proceeding. 


History: 1953 Comp., § 40A-12-1.8, enacted by 
Laws 1973, ch. 369, § 9. 


ANNOTATIONS 


Right of press to copies of evidentiary material 
arises where materials become public. — The right of 


the press to copies of evidentiary materials does not arise 
until the materials become part of the public record or are 
played in open court. State ex rel. Bingaman v. Brennan, 
1982-NMSC-059, 98 N.M. 109, 645 P.2d 982. 


30-12-10. Interception of privileged or unauthorized communications. 


A. No otherwise privileged wire or oral communication intercepted in accordance with, or in 
violation of, the provisions of this act [30-12-1 through 30- 12-11 NMSA 1978] shall lose its privi- 
leged character. 

B. When an investigative or law enforcement officer, while engaged i in intercepting wire or oral 
communications in the manner authorized in this act, intercepts wire or oral communications re- 
lating to offenses other than those specified in the order of authorization or approval, the contents 
thereof and evidence derived therefrom may be disclosed or used as provided in Subsection A of 
Section 30-12-9 NMSA 1978. Such contents and evidence derived therefrom may be used under 
Subsection B of Section 30-12-9 NMSA 1978 when authorized or approved by a judge of competent 
jurisdiction, when such judge finds on subsequent application that the contents were otherwise 
intercepted in accordance with the provisions of this act. Such application shall be made as soon 
as practicable. 


History: 1953 Comp., § 40A-12-1.9, enacted by 
Laws 1978, ch. 369, § 10. 


ANNOTATIONS 


Determination of whether evidence subject to 
public inspection. — Any determination of whether 
items of evidence are properly subject to public inspection 


30-12- 11. ‘Right of privacy; damages. 


and copying must necessarily consider the likelihood of 
injury to parties not involved in the particular case at bar. 
State ex rel. Bingaman v. Brennan, 1982-NMSC-059, 98 
N.M. 109, 645 P.2d 982. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Pro- 
priety of governmental eavesdropping on communications 
between accused and his attorney, 44 A.L.R.4th 841. 


A. Any person whose wire or oral communication is intercepted, disclosed or used in violation 
of this act [30-12-1 through 30-12-11 NMSA 1978] shall: 
(1) have a civil cause of action against any person who intercepts, discloses or uses, or pro- 
cures any other person to intercept, disclose or use such communications; and 
(2) be entitled to recover from any such person actual damages, but not less than. liqui- 
dated damages computed at the rate of one hundred dollars ($100) for each day of violation or one 
thousand dollars ($1,000), whichever is higher; punitive damages; and a reasonable attorney's fee 


and other litigation costs reasonably incurred. 


B. A good faith reliance on a court order or on the provisions of this act shall constitute a com- 


plete defense to any civil or criminal action. ° 


C, Any communications common carrier which in good faith acts in reliance upon a court order 
or in compliance with any of the provisions of this act shall not be liable for any civil or criminal 


action. 


History: 1953 Comp., § 40A-12-1.10, enacted by 
Laws 1973, ch, 369, § 11. 


Severability clauses. — Laws 1973, ch. 369, § 12, pro- 
vided for the severability of the act if any part or applica- 
tion thereof is held invalid, 
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ANNOTATIONS .__. Duty of telephone company. — A telephone company 
" f has a duty to obtain the valid consent of a customer be- 
Any person who intercepts" construed, — The fore placing an extension of the customer's phone in an- 
meaning of "any person who intercepts'’ includes persons other person's residence. Templin v. Mountain Bell Tel. 
who have participated in the steps necessary to effectuate Co.,-1982-NMCA-024, 97. N.M. 699, 643. P.2d. 263, cert. 
an unauthorized interception of communications which quashed, 98 N.M. 51, 644 P.2d 1040. 
results in the violation of an individual's privacy. Templin Am. Jur. 2d, ALR. and C.J.S. references. — 62A 
v. Mountain Bell Tel..Co., 1982-NMCA-024, 97 N.M. 699, Am. Jur, 2d Privacy 8§ 54) 254, 
643 P.2d 263, cert. quashed, 98 N.M. 51, 644 P.2d 1040. Limitation of actions; invasion of right. of,privacy, 33 
Civil action permitted whether or not conviction A.L.R.4th 479. 
achieved. — The civil cause of action provided for in this Construction and application of state statutes authoriz- 
section may be pursued regardless of whether the defen- ing civil cause of action by person whose wire or oral com- 
dant has been convicted under 30-12-1 NMSA 1978, Tem: munication is intercepted, disclosed, or used in violation 
plin v. Mountain Bell Tel. Co., 1982-NMCA-024, 97 N.M, of statutes, 33 A.L.R.4th 506, 
699, 643 P.2d 263, cert. quashed, 98 N.M. 51, 644 P.2d Eavesdropping on extension telephone as invasion of 
1040, : Py eave: E privacy, 49 A.L.R.4th 430. 
_ Corporations as well as individuals may be liable -Plaintiff's rights to. punitive or multiple damages, when 
in damages if they participate in setting up unauthor- cause of action renders both available, 2 A.L.R.5th 449. 
ized interceptions of a customer's telephone communica- Application to extension telephones of Title III of the 
tions. Templin v. Mountain Bell Tel. Co., 1982-NMCA-024, Omnibus Crime Control and Safe Streets Act of 1968 (18 
97 N.M. 699, 643 P.2d 263, cert. quashed, 98 N.M. 51,644 - t3gGg §§ 2510 et seq;), pertaining to interception of wire 


P.2d 1040. communications, 58 A.L.R, Fed. 594. 


30-12-12. Disturbing a marked burial ground. 


Disturbing a marked burial ground consists of knowingly and willfully disturbing or removing 
the remains, or any part of them, or any funerary object, material object or associated artifact of 
any.person interred in any church, churchyard, cemetery or marked burial ground or knowingly 
and willfully procuring or employing any other person to disturb or remove the remains, or any 
part of them, or any funerary object, material object or artifact associated with any person in- 
terred in any church, churchyard, cemetery or marked burial ground, other than pursuant to an 
order of the district court, the provisions of Section 24-14-23 NMSA 1978 or as otherwise specifi- 
cally permitted by law. As used in this section "marked burial ground" means any interment vis- 
ibly marked according to traditional or customary practice. 

Whoever commits disturbing a marked burial ground is guilty of a fourth degree felony and 
shall be punished by a fine not to exceed five thousand dollars ($5,000) or by.imprisonment for a 
definite term of eighteen months or both. 


f PLA 


History: 1953 Comp., § 40A-12-2, enacted by Laws "cemetery" supplied by Section 58-17- 3 NMSA 1978. 1987 
1963, ch. 303, § 12-2; 1989, ch. 267, § 3. Op. Att'y Gen. No, 87-31, 

Cross references. — For permit for disinterment and Property held not to be cemetery. — Private prop- 
reinterment, see 24-14-23 NMSA 1978. erty discovered to contain human remains presumed to 

The 1989 amendment, effective June 16, 1989, sub- be soldiers killed in the battle of Glorieta on March 28, 
stituted "a marked burial ground" for "the remains of a 1862, is not a cemetery within the meaning of this section 
dead person" in the catchline; in the first paragraph, sub- so as to require the museum division of the office of cul- 
stituted the present first sentence for "Disturbing the re- tural affairs to petition the district court prior, to excavat- 
mains of a dead person consists of knowingly disturbing ing the site and disinterring the remains pursuant to the 
or removing the remains, or any part thereof, of any per- Cultural Properties Act, Sections 18-6-1 to 18-6-7 NMSA 
son permanently interred in any church, churchyard or ': 1978, 1987 Op. Att'y Gen, No, 87-31. 
cemetery, other than pursuant to an order of the district Necessary party to disinterment actions.,— Since 
court", and added the second sentence; and substituted when a district court orders disinterment a legal interest 
the present language of the second paragraph for "Who- of the health department (now the department of health) 
ever commits’ disturbing the remains of a dead person is * . will of necessity be directly affected,the department is a 
guilty of a misdemeanor." /) Necessary or indispensable party in disinterment actions 

brought in the district courts of this state. 1966 Op. Att! Ni 

No private right of action. — There is no private Am. Jur. 2d, ALR, and CJS. reterehtes — 224 
right of action to enforce this section. Eisert v. Abc hudib. Am, Jur, 2d Dead Bodies § 107. 
cese of Santa Fe, 2009-NMCA-042, 146 N.M. 179, 207.P.3d Dead bodies: liability for i improper manner of reinter- 
1156, cert. denied, 2009-NMCERT-004, 146 N.M. 641, 213 ment, 58 A.L.R.4th 394. 
P3d 791. Liability for desecration of graves dai tombstones, 77 

This section is in pari materia with § 58-17-3 and A.L.R.4th 108. 
should be construed with reference to the definition of 25A C.J.S. Dead Bodies § 10. 
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30-12-13 VIOLATION OF CIVIL RIGHTS 30-13-1 


30-12-13. Defacing tombs. 


Defacing tombs consists of either: 

A... intentionally defacing, breaking, destroying or removing any tomb, monument or grave- 
stone erected to any deceased person or any memento, memorial or marker upon any place of 
burial of any human being or any ornamental plant, tree or shrub appertaining to the place of 
burial of any human being; or 

B. intentionally marking, defacing, injuring, destroying or removing any fence, post, rail or 
wall of any cemetery or graveyard or erected within any cemetery or graveyard or any marker, 
memorial or funerary object upon any place of burial of any human being. 

Whoever commits defacing a tomb is guilty of a misdemeanor and shall be punished by a fine of 
not more than one thousand dollars ($1,000) or by imprisonment for a definite term less than one 
year or both. | 


History: 1953 Comp., § 40A-12-3, enacted by Laws only ten violations of the statute. Each gravestone repre- 


1968, ch. 308, § 12-3; 1989, ch. 267, § 4. sents distinct interests protected by the statute. Injury to 
The 1989 amendment, effective June 16, 1989, substi- each gravestone causes injury to the memory of a differ- 
tuted "memorial or marker upon any place of burial of any ent person and is likely to cause emotional distress to a 
human being" for "any memorial" in Subsection A, added different collection of living persons. That circumstance 
all of the language of Subsection B beginning with "or any is a strong indicator that destruction to each gravestone 
marker", and substituted all of the language ofthe undes- .__is a distinct offense. State v. Morro, 1999-NMCA-118, 127 
ignated last paragraph beginning with "misdemeanor" for N.M. 763, 987 P.2d 420. 
"petty misdemeanor". Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 Am. 


Jur. 2d Cemeteries § 44. 


ANNOTATIONS Liability for desecration of graves and tombstones, 77 
Multiple counts. — Damage to ten gravestones during A.L.R,4th 108. t 
a single criminal episode, with a single intent, constitutes 14 C.J.S. Cemeteries §§ 34, 35, 


30-12-14. Unlawful burial. 


Unlawful burial consists of the using of any land or lands as a burial place of interment within 
fifty yards from. either side of the bank or border of any stream, river or any body of water, by a 
person or persons, society of persons, order, corporation or corporations. 

Whoever commits unlawful burial is guilty of a misdemeanor. 


History: 1958 Comp., § 40A-12-4, enacted by Laws ANNOTATIONS 
IOLouN peferanGes22 "Ror huHial of Ghdlaiimed dead, see Am. Jur. 2d, A.L.R. and C.J.S. references. — 22A 
24-12-1 to 24-12-8 NMSA 1978. Am, Jur 2d Dead Bodies} 46; 


Liability of cemetery in connection with conducting or 
supervising burial services, 42 A.L.R.4th 1059. 
25A C.J.S. Dead Bodies § 10, 


ARTICLE 13 
»Miolation of Civil Rights 


Sec! | 7 " See. : 
30-13-1. Disturbing lawful sAseEN? 30-13-4.. Unlawful payment of wages in script. 
30-18-2. Denial of service by a utility. ; 30-18-5, Unlawful coercion of employees. 


30-13-3. Blacklisting. 


30-13-1. Disturbing lawful assembly. 


Disturbing lawful assembly consists of: 

A. disturbing any religious society or any member thereof when assembled or collected to- 
gether in public worship; or 

B. disturbing any meeting of the people assembled for any legal object. 

Whoever commits disturbing lawful assembly is guilty of a petty misdemeanor. 
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30-13-2 CRIMINAL OFFENSES - 30-13-3 
History: 1953 Comp., § 40A-13-1, enacted by Laws Basketball game players as "meeting". — Players in 
1968, ch, 3038, § 13-1. basketball game were a meeting of people assembled for 
a lawful object. State v. Orzen, 1972-NMCA-006, 83 N,M. 

ANNOTATIONS 458, 498 P.2d 768. 


Evidence sufficient. — Evidence that basketball 
section conveys a sufficiently definite warning of the con- | BAME vee Aelay ed 35 te, 40 spans by otsstite of remove 
duct. proscribed and. is therefore not void for vagueness. ing debris and liquids from playing surface was substan- 


State v. Orzen. 1972-NMCA-006, 83 N.M. 458. 493 P2d tial evidence that meeting of the players and meeting of 
768. ‘ : idee the spectators to view the game were interrupted. State v. 


Intent of legislature. — Contention that legislature Orzen, 1972-NMCA-006, 83 N.M. 458, 493 P.2d 768. 
did not intend ie section to apply to conduct formerly Evidence that the defendants threw objects when oth- 
covered by 40-12-7, 1953 Comp., was incorrect. State v. ers also threw them, and also evidence from which com- 
Orzen, 1972-NMCA-006, 83 N.M. 458, 493 P.2d 768. munity of intent could be reasonably ‘inferred, was suffi- 
Meaning of "disturbing". — Since the statutory word cient for the issue of aiding and abetting those who threw 
"disturbing" is not defined, its ordinary meaning was far enough so that objects landed on the playing surface 


‘ : pags : f the courts to be submitted to the jury. State v. Orzen 
properly applied by the trial court in instruction that term % , 
"disturb" meant "to throw into disorder or confusion, to 1972-NMCA-006, 83 N.M. 458, 493 P.2d 768. 


interrupt." State v, Orzen, 1972-NMCA-006, 83 N.M. 458, Aiding and abetting. — Although charged with dis- 
493 P.2d 768. turbing meeting under this section, defendants could be 

Meaning of "meeting". — Subsection B of this sec- convicted of aiding and abetting that disturbance. State v, 
tion forbids the disturbance of any meeting of the people Orzen, 1972-NMCA-006, 83 Boye ete P.2d Any fe 
assembled for any legal object, that is, any gathering for Am. Jur, 2d, A.L.R. and C.J.S. references. — ; 
business, social or other purposes if the object of the gath- Jur, 2d Disturbing Meetings §§ 1 to 11. 


ering is legal. State v. Orzen, 1972-NMCA-006, 83 N.M. Conduct amounting to offense of disturbing religious 
458, 493 P.2d 768. meeting, 12 A.L.R. 650. 


Basketball game spectators as "meeting". — The Prohibition or limitation on display of signs by employ- 
people assembled to view a basketball game constituted ees as unfair labor practices, 86 A.L.R. Fed. 321, 
a "meeting" within meaning of this section. State v. Orzen, 27 C.J.S. Disturbance of Public Meetings § 1. 
1972-NMCA-006, 83 N.M. 458, 493 P.2d 768. 


Due process. — The language of Subsection B of this 


30-13-2. Denial of service by a utility. 


Denial of service by a utility consists of any utility refusing to furnish service to another in the 
area served by such utility. Utility as used in this section is defined as any person furnishing to 
the public: water, power, telephone or gas. Provided such utility may lawfully refuse its services if: 

A. the person to be served has not tendered an amount of money required for the expense of 
construction, if construction is necessary for furnishing the utilities; or 

B. the person has not tendered the amount of money due for the use of such utilities. 

Whoever commits denial of services [service] by a utility is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-13-2, enacted by Laws the utility to be in a dangerous or defective condition. 
1963, ch. 303, § 13-2. 1969 Op. Att'y Gen. No. 69-81, . 

Bracketed material. — The bracketed material was Defense to prosecution, — Compliance with rules of 
inserted by the compiler and is not part of the law. the public service commission permitting a public utility 


to discontinue service immediately in the event of a condi- 


ANNOTATIONS tion determined by the utility to be hazardous would be 

Disputed claim. — A public service corporation could a defense to a criminal action upon a refusal to render 
not cut off a supply of water or electricity to enforce pay- electric service, but the burden would be upon the utility 
ment of a disputed claim. Miller v. Roswell Gas & Elec. to produce some evidence that the condition was actually 
Co., 1917-NMSC-034, 22 N.M. 594, 166 P: 1177 (decided hazardous and to prove the existence of the rule itself. 
under prior law). : 1969 Op. Att'y Gen. No. 69-81. 

Section assumes that customer has right to de- Am. Jur. 2d, A.L.R. and C.J.S, references. — 74 Am. 
mand service. — If a customer's installation has not Jur. 2d Telecommunications §§ 61, 62; 78 Am. Jur. 2d Wa- 
passed or would not pass electrical, inspection, he has terworks and Water Companies § 15, 47 to 49. 
no right to demand service of utility. 1969 Op. Att'y Gen. Discontinuance: right of public utility to discontinue 
No. 69-81. line or branch on ground that it is unprofitable, 10 

Duty to refuse service. — A utility has a positive duty ALR2d 1121, 
to refuse service to a customer whose wiring is known by 29 C.J.S. Electricity § 25; 38A C.J.S. Gas § 46 et seq.; 86 


C.J.S. Telegraphs, Telephones, Radio and Television §§ 65, 
68, 69;.94 C.J.S. Waters §§ 278 to 280. 


30-13-3. Blacklisting. 


Blacklisting consists of an employer or his agent preventing or attempting to prevent a former 
employee from obtaining other employment. 
Whoever commits blacklisting is guilty of a misdemeanor. 
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30-13-4 TRESPASS) 80-13-5 


Upon request, an employer may give an accurate report or honest opinion of the qualifications 
and the performance of a former employee. An employer is defined as any person employing labor 


or the agent of such person. 


History: 1953 Comp., § 40A-13-3, enacted by Laws 
1963, ch. 303, § 13-3. 

Cross references. — For criminal libel, see 30-11-1 
NMSA 1978. 

For constitutional provision guaranteeing freedom of 
speech and of the press, and making truth a defense in 
criminal prosecutions for libel, see N.M. Const., art. II, 
§ 17. 


ANNOTATIONS 


Union affiliation. — Workers could not be dismissed 
from employment because of their labor union affiliations. 
Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 61 S. Ct. 845; 
85 L. Ed. 1271 (1941). 

Law reviews. — For comment, "Public Accommoda- 
tions in New Mexico: The Right to Refuse Service for 


Reasons Other Than Race or Religion," see 10 Nat. Re- 
sources J, 635 (1970). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 48 Am. 
Jur. 2d Labor and Labor Relations § 669. 

Blacklist, libel or slander, 66 A:L.R. 1499. 

Publication of libel by blacklist for purpose of statute of 
limitation, 42 A.L.R.3d 807. 

Validity, construction, and operation of state blacklist- 
ing statutes, 95 A.L.R.5th 1. 

Federal pre-emption of whistleblower's state-law action 
for wrongful retaliation, 99 A.L.R, Fed. 775. 

Who has "participated" in investigation proceeding or 
hearing and is thereby protected from retaliation under 
§ 704(a) of Title VII of Civil Rights Act of 1964 (42 USCA 
§ 2000e-3(a)), 149 A.L.R. Fed. 431. 

51 C.J.S. Labor Relations § 8; 30 C.J.S. Employer- 
Employee § 58. 


30-13-4. Unlawful payment of wages in script. 


Unlawful payment of wages in script consists of any person selling, giving or delivering, or in 
any manner issuing, directly or indirectly, to any person employed by him, and in payment for 
wages due, any script, draft, order or other evidence of indebtedness payable or redeemable other- 
wise than in lawful money of the United States. 


Whoever commits unlawful payment of wages in script is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-13-4, enacted by Laws 
1963, ch. 303, § 18-4. 
~ Cross references. — For payment of wages, see 50-4-1 
NMSA 1978 et seq, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 48A 
Am. Jur. 2d Labor and Labor Relations § 4196 et seq. 
51B C.J.S. Labor Relations § 1179. 


30-13-5. Unlawful coercion of employees. 


Unlawful coercion of employees consists of any person employing labor, or any agent of such em- 
ployer, compelling or coercing, directly or indirectly, any employee to buy goods or trade with any 


particular store, business or person. 


Whoever commits unlawful coercion of employees is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-13-5, enacted by Laws 
1963, ch. 303, § 13-5... 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 51 
C.J.S. Labor Relations § 9; 51B C.J.S. Labor Relations 
§ 1009. 


ARTICLE 14 
Trespass 


Sec. 

30-14-1. Criminal trespass. 

80-14-1.1. Types of trespass; injury to realty; civil dam- 
ages. 

80-14-2. Consent required for key duplication [of educa- 
tional institutions]. 

80-14-83. Penalty. 

80-14-4. Wrongful use of public property; permit; penalties. 


Sec. 

30-14-5. Repealed. 

30-14-6. No trespassing notice; sign contents; posting; 
requirement; prescribing a penalty for 
wrongful posting of public lands. 

30-14-7. Repealed. 

30-14-8. Breaking and entering. 
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30-14-1 CRIMINAL OFFENSES 30-14-1 
30-14-1. Criminal trespass. 


A. Criminal trespass consists of knowingly entering or remaining upon posted private prop- 
erty without possessing written permission from the owner or person in control of the land. The 
provisions of this subsection do not apply if: — 

(1) the owner or person in control of the land has entered into an agrbasiest with the 
department of game and fish granting access to the land to the general public for the purpose of 
taking any game animals, birds or fish by hunting or fishing; or 

(2) a person is in possession of a landowner license given to him by the owner or person in 
control of the land that, grants access to that particular private land for the purpose of taking any 
game animals, birds or fish by hunting or fishing. 

B. Criminal trespass also consists of knowingly entering or remaining upon the unposted lands 
of another knowing that such consent to enter or remain is denied or withdrawn by the owner or 
occupant thereof. Notice of no consent to enter shall be deemed sufficient notice to the public and 
evidence to the courts, by the posting of the property at all vehicular access entry ways. 

C. Criminal trespass also consists of knowingly entering or remaining upon lands owned, oper- 
ated or controlled by the state or any of its political subdivisions knowing that consent to enter or 
remain is denied or withdrawn by the custodian thereof. 

D. Any person who enters upon the lands of another without prior permission and injures, 
damages or destroys any part of the realty or its improvements, including buildings, structures, 
trees, shrubs or other natural features, is guilty of a misdemeanor, and he shall be liable to the 
owner, lessee or person in lawful possession for civil damages in an amount equal to double the 
value of the damage to the property injured or destroyed. 

E. Whoever commits criminal trespass is guilty of a misdemeanor. Additionally, any person 
who violates the provisions of Subsection A, B or C of this section, when in connection with hunt- 
ing, fishing or trapping activity, shall have his hunting or fishing license revoked by the state game 
commission for a period of not less than three years, pursuant to the provisions of Section 17-3-34 
NMSA 1978. | . 

F. Whoever knowingly removes, tampers with or destroys any "no trespass" sign is guilty of 
a petty misdemeanor; except when the damage to the sign amounts to more than one thousand 
dollars ($1,000), he or she is guilty of a misdemeanor and shall be subject to imprisonment in the 
county jail for a definite term less than one year or a fine not more than one thousand dollars 
($1,000) or to both such imprisonment and fine in the discretion of the judge. 

G. This section, as amended, shall be published in all issues of "Big Game Hunt Proclamation" 
as published by the department of game and fish. 


History: 1953 Comp., § 40A-14-1, enacted by Laws _ The 1983 amendment deleted "petty" preceding "mis- 
1963, ch. 303, § 14-1; 1975, ch. 52, § 1; 1979, ch. 186, demeanor" in Subsections C and D. 
§ 1; 1981, ch. 34, § 1; 1983, ch. 27, § 2; 1991, ch. 58, § 1; 
1995, ch. 164, § 1. ' ANNOTATIONS - 
Cross references. — For authority of conservation Crime defined. — Trespassing, both Et. conitiba 


officers to enforce these provisions under emergency cir- law and by statute, is the entry onto another's prop- 


cumstances, see 17-2-19 NMSA 1978. : pars 
; tty t permis wner. State v. 
For trespass on state lands, see 19-6-3 NMSA 1978 et seq. A Epc a a hy P 3 ake . 


For criminal damage to property, see 30-15-1 NMSA Unauthorized entry. — Where an unauthorized entry 


1978, i imbi i 
; 1 ts of climb i 
For detention or arrest of trespassers upon restricted Bie: Ben: Snipe Ge nanticted he yay} nevvetey 

areas, see 30-21-3 NMSA 1978. j pass statute. State v. Foulenfont, 1995-NMCA-028, 119 
For removal or destruction of plants near highway, see NLM. 788. 895 P2d 1329. 

76-8-1 NMSA 1978 et seq. ‘Elements of offense. — For a conviction, Sec- 
For livestock trespass, see 77-14-3 NMSA 1978 et seq, tion 30-14-1D NMSA 1978 requires that the defendant 
The 1995 amendment, effective June 1, 1995, added both "entered" property "without permission" and "dam- 

the second sentence in Subsection B and added Subsec- aged" an improvement on the property. State v. Contreras, 

tions F and G. 5 2007-NMCA-119, 142 N.M. 518, 167 P.3d 966. 

The 1991 amendment, effective July 1, 1991, added Instruction on lesser included offense. — When 

Subsection A; redesignated the subsequent subsections criminal trespass is factually based solely on unlawful 


accordingly; in Subsection B inserted "also" and “un- ent: aoe : 
2 : ~gt ry, not on unlawfully remaining without consent, then 
posted"; in Subsection D added the language beginning criminal trespass is eames included within the of- 


with "and he shall be liable"; and added the second sen- toingt ‘ 
; : aggravated burglary of a dwelling house and a de- 
tence in Subsection E. fendant is entitled to an instruction on the lesser included 
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30-14-1.1 


offense. State v. Romero, 1998-NMCA-057, 125 N.M. 161, 
958 P.2d 119, 

Knowledge requirement. — While criminal trespass 
can, under some circumstances, require knowledge that the 
trespasser does not have permission to be on the land, New 
Mexico law also defines other trespass-type offenses that re- 
quire knowledge only of the trespasser's actions, not of their 
illegality. Tanberg v. Shlotis, 401 F.3d 1151 (10th Cir. 2005). 

Private land not properly posted. — If private 
land is not properly posted under the statutory require- 
ments, then a person can only commit criminal trespass 
by entering or remaining upon the property knowing 
that such consent to enter or remain is denied or with- 
drawn by the owner or occupant thereof. State v. Merhege, 
2017-NMSC-016, rev'g 2016-NMCA-059, 376 P.3d 867. 

Proof of knowledge element of criminal trespass. 
— Where defendant was charged with criminal trespass for 
running through the front yard of a private residence that 
was enclosed by a three foot high wall and for attempting to 
jump over an adjoining fence into the back yard of the resi- 
dence while fleeing from a police officer at 3:40 a.m., there 
was sufficient circumstantial evidence for the jury to find 
that defendant knew that he did not have consent to enter 
the property based on the wall surrounding the property's 
front yard, the purpose of defendant's entry, and the time of 
his entry on the property. State v, Merhege, 2017-NMSC-016, 
rev'g 2016-NMCA-059, 376 P.3d 867. 

Knowledge of lack of consent to enter land re- 
quired. — In defendant's trial for criminal trespass, 
there was insufficient evidence to support defendant's 
conviction where the private land did not have a "no tres- 
passing" sign, and the landowner did not place defendant 
on notice that he was not permitted on his property by 
denying or withdrawing consent to enter his land. State v. 
Merhege, 2016-NMCA-059, cert. granted. 

This section requires general criminal intent. State 
v. McCormack, 1984-NMCA-042, 101 N.M. 349, 682 P.2d 742. 

When one commits burglary of dwelling house one 
commits criminal trespass based on that entry. State v. 
Ruiz, 1980-NMCA-123, 94 N.M. 771, 617 P.2d 160. 

Unlawfully entering lands of another. — The only 
"act" involved in criminal trespass, as a lesser offense in- 
cluded within burglary of a dwelling house, is entry upon 
the lands of another, which requires a "malicious intent." 
State v. Ruiz, 1980-NMCA-123, 94 N.M. 771, 617 P.2d 160 
(decided under prior law). 

Unlawful entry is entry not authorized by 
law, without excuse or justification. State v. Ruiz, 
1980-NMCA-123, 94 N.M. 771, 617 P.2d 160. 

"Lands," in Subsection B, includes: buildings and fix- 
tures and is synonymous with real property. State v. Ruiz, 
1980-NMCA-123, 94 N.M. 771, 617 P.2d 160. 

Subsection B applies to federal government land. 
— Where land is owned and operated by the federal gov- 
ernment as a proprietor, the state has sovereignty over 
the land, provided it does not interfere with the use of the 
federal government, and Subsection A applies. State v. Mc- 
Cormack, 1984-NMSC-006, 100 N.M. 657, 674 P.2d 1117. 

Damage to property not required to show malicious 
intent. — While damage to property would be evidence of 
malicious intent, such is not required inasmuch as malicious 
intent may be established by evidence of an intent to vex or 
annoy or do a wrongful act. State v. Ruiz, 1980-NMCA-123, 
94 N.M. 771, 617 P.2d 160 (decided under prior law). 

Trespass in watermelon patch. — Trespass of 
group of boys on land occupied by another and stealing 


TRESPASS 


30-14-1.1 


of watermelons thereon, with minor injury to fence, did 
not constitute a violation of former 40-47-12, 1953 Comp., 
relating to unlawful injury of fence and crops, a felony, but 
rather, of former 40-47-5, 1953 Comp., relating to tres- 
passing on improved land with intent to cut, take, etc., 
trees or crops growing there, a misdemeanor. Brown uv, 
Martinez, 1961-NMSC-040, 68 N.M. 271, 361 P.2d 152. 

Injuring house. — An opening of four inches was suffi- 
cient to complete the offense of injuring house for purpose 
of entering and molesting occupant under Laws 1875- 
1876, ch. 9, § 2, former 40-47-19, 1953 Comp. Territory v. 
Gallegos, 1913-NMSC-002, 17 N.M. 409, 130 P. 245 (de- 
cided under prior law), 

Civil liability to injured trespasser. — As a matter 
of law the use of a gun by owner while stopping trespass 
or theft of watermelons by group of boys was not permissi- 
ble, and when owner fired gun he became liable to injured 
boy. Brown v. Martinez, 1961-NMSC-040, 68 N.M. 271, 361 
P.2d 152 (decided under prior law). 

Application to journalist not abridgement of 
rights. — Application of this section to a journalist who 
crossed a barricade at a federal government nuclear waste 
disposal plant did not abridge the first amendment right 
to peaceably assemble or the right of the press to gather 
and report news. State v. McCormack, 1984-NMCA-042, 
101 N.M. 349, 682 P.2d 742. 

Criminal trespass not a lesser included offense of 
breaking and entering. — Trial court did not err in re- 
fusing to give lesser included-offense instructions on crim- 
inal trespass and breaking and entering. State v. Andrade, 
1998-NMCA-031, 124 N.M.690, 954 P.2d 755, cert. denied, 
124 N.M. 589, 953 P.2d 1087. 

Evidence sufficient. — Evidence that defendant re- 
peatedly trespassed onto victim's property and that defen- 
dant was the party who looked into victim's windows and 
followed her was sufficient to support convictions for stalk- 
ing, harassment and criminal trespass. State v. Duran, 
1998-NMCA-153, 126 N.M. 60, 966 P.2d 768, cert. denied, 
126 N.M. 533, 972 P.2d 352, overruled on other grounds by 
State v. Laguna, 1999-NMCA-152, 128 N.M. 345, 992 P.2d 
896, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Access to public waters. — A private landowner can- 
not prevent persons from fishing in a public stream that 
flows across the landowner's property, provided the pub- 
lic stream is accessible without trespass across privately 
owned adjacent lands, 2014 Op, Att'y Gen. 14-04. 

Law reviews. — For annual survey of New Mexico 
criminal law, see 16 N.M.L. Rev. 9 (1986). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 75 Am. 
Jur. 2d Trespass §§ 162, 163, 167, 181, 182, 185. 

Right to enter land to remove timber cut before revoca- 
tion of license, 26 A.L.R.2d 1194. 

Students: participation of student in demonstration on 
or near campus as warranting imposition of criminal li- 
ability for breach of peace, disorderly conduct, trespass, 
unlawful assembly or similar offense, 32 A.L.R.3d 551. 

Liability of private citizen, calling on police for assis- 
tance after disturbance or trespass, for false arrest by of- 
ficer, 98 A.L.R,3d 542. 

Trespass: state prosecution for unauthorized entry or 
occupation, for public demonstration purposes, of busi- 
ness, industrial, or utility premises, 41 A.L.R.4th 773. 

Entry on private lands in pursuit of wounded game as 
criminal trespass, 41 A.L.R.4th 806. ° 

87 C.J.S. Trespass §§ 144 to 147. 


30-14-1.1. Types of trespass; injury to realty; civil damages. 


A. Any person who enters and remains on the lands of another after having been requested to 


leave is guilty of a misdemeanor. 
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B.. Any person who enters upon the:lands of another when such lands are posted against tres-. 
pass at every roadway or apparent way of access is guilty of a misdemeanor. 

C. Any person who drives a vehicle upon the lands of another except through a roadway or 
other apparent way of access, when such lands are fenced in any manner, is guilty ofa misdes 
meanor. 

D. In the event any person enters upon the lands of another without prior permission and 
injures, damages or destroys any part of the realty or its improvements, including buildings, struc- 
tures, trees, shrubs or other natural features, he shall be liable to the owner, lessee or person in 
lawful possession for damages in an amount equal to double the amount of the appraised value of 


the damage of the property injured or destroyed. 


History: Laws 1979, ch. 186, § 2; 1983, ch. 27, § 3. 
The 1983 amendment deleted "petty" preceding "mis- 
demeanor" in Subsections A to C, 


ANNOTATIONS 
Surface lessee of land had no standing to sue for 
trespass and unjust enrichment. — Where plain- 


tiff leased land for purposes of ranching and defendants 
pumped salt water from beyond the boundaries of the 
land into a disposal well on the land without the knowl- 
edge or consent of plaintiff, plaintiff did not have standing 
to sue defendants for trespass or unjust enrichment. Mc- 
Neill v. Rice Eng. & Operating, Inc., 2010-NMSC-015, 148 
N.M. 16,.229 P.3d 489. 

Owner of land had no standing to sue for trespass 
for use of land prior to owner's acquisition of the 
land. — Where defendants pumped salt water from be- 
yond the boundaries of plaintiff's land into a disposal well 
on plaintiff's land without the knowledge or consent of 
plaintiff or plaintiffs predecessor in interest, plaintiff did 


not have standing to sue defendants for trespass for acts 
that occurred prior to the time plaintiff owned the land. 
McNeill v. Rice Eng. & Operating, Inc., 2010-NMSC- 015, 
148 N.M. 16, 229 P.3d 489. 

Subsection D does not apply to trespass by sub- 
stances beneath the surface of the land. Hartman v. Tex- 
aco, Inc., 1997-NMCA-032, 123 N.M. 220, 937 P.2d 979. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Tres- 
pass: state prosecution for unauthorized entry or occupa- 
tion, for public demonstration purposes, of business, in- 
dustrial, or utility premises, 41 A,L.R.4th 773. 

Entry on private lands in pursuit of wounded game as. 
criminal trespass, 41 A,L.R.4th 805. 

Tree or limb falls onto adjoining private property; 
personal injury. and property damage liability, 54 
A.L.R.4th 530. 

Encroachment of trees, shrubbery, or other vegetation 
across boundary line, 65 A.L.R.4th 603. 

Business interruption, without physical damage, as ac- 
tionable, 65 A.L.R.4th 1126, 


30-14-2. Consent required for key duplication [of educational 


institutions]. 


No person shall knowingly make or cause to be made any key or duplicate key for any building, 
laboratory, facility, room, dormitory, hall or any other structure, or part thereof, owned or leased 
by the state, any political subdivision, or by the board of regents or other governing body of any 
college or university, which is supported wholly or in part by the state, without the prior written 
consent of the state, political subdivision, board of regents or other POVSTHINE pody,. 


Hiadketadindtersal’ — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 40A-14-3, enacted by Laws 
1965, ch. 115, § 1. 


30-14-3. Penalty. 
Any person who violates Section 1 [30-14-2 NMSA He 4 8] of this act is guilty of a misdemeanor, 


History: 1953 Comp., § 40A-14-4, enacted by Laws 
1965, ch. 115, § 2. 


30-14-4, Wrongful use of Saulic property; permit; penalties. 


A. Wrongful use of public property consists of: 
(1) knowingly entering any public property without permission of the lawful custodian or 
his representative when the public property is not open to the public; 
(2) remaining in or occupying any public property after having been requested to leave by 
the lawful custodian, or his representative, who has determined that the public property is being 
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used or occupied contrary to its intended or customary use or that the public property may be 
damaged or destroyed by the use; or 

(3) depriving the ERnams public of the intended or IE use om public property with- 
out a permit. 

B. Permits to occupy or use public oo te may be obtained from the lawful custodian or his 
representative upon written application which: 

(1) describes the public property to be occupied or used; and 

(2) states the period of time during which the public property will be occupied or used. The 
applicant shall pay in advance a reasonable fee or charge for the use of the public property. The fee 
or charge shall be prescribed by the lawful custodian or his representative: 

C. The lawful custodian or his representative may issue the permit if he believes that the use 
or occupation of the public property will not unreasonably interfere with the intended or custom- 
ary use of the public property by the general public and that the use will not damage or destroy 
the public property. 

D, Any person occupying or using public property under the authority of a permit shall submit 
to a search for firearms or other weapons and surrender any firearms or other weapons to any 
peace officer, who has jurisdiction, upon request. 

E, As.used in this section, "public property" means any public building, facility, structure or 
enclosure used for a public purpose or as a place of public gathering, owned or under the control of 
the state or one of its political subdivisions or a religious, charitable, educational or recreational 
association. 

F, Any person who commits wrongful use of public property is guilty of a petty misdemeanor. 

G. Any person who commits wrongful use of public property after having been requested to 
leave by the lawful custodian or his representative or any peace officer, who has UCC, is 
guilty of a misdemeanor. 


History: 1953 Comp., § 40A-14-5, enacted by Laws 
1969, ch. 61, § 1. 


ANNOTATIONS 


Unconstitutional delegation of power. — Para- 
graph A(2) of this section, proscribing the act of remain- 
ing in or occupying any public property after having been 
requested to leave by the lawful custodian or his repre- 
sentative upon determination that the public property is 
being used or occupied contrary to its intended or custom- 
ary use, is without sufficiently definite standards to be 
enforceable, and is thus an unconstitutional delegation of 
legislative power. State v. Jaramillo, 1972-NMCA-071, 83 
N.M. 800, 498 P.2d 687. 


30-14-5, Repealed. 


Repeals. — Laws 1979, ch. 186, § 4, repealed 30-14-5 
NMSA. 1978, as enacted. by Laws 1969, ch, 195, § 1, relat- 
ing to the short title of the Property Posting Act. 


Serious doubts on constitutionality. — Because of 
the many constitutional infirmities in this section, there 
are serious doubts as to whether it is a valid law. 1969 Op. 
Att'y Gen: No. 69-21. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 
Students: participation of student in demonstration 
on or near campus as warranting imposition of crimi- 
nal liability for breach of peace, disorderly conduct, 
trespass, unlawful assembly or similar offense, 32 
A.L.R.3d 551, 

"Choice of evils," necessity, duress, or similar defense to 
state or local criminal charges based on acts of public pro- 
test, 3 A.L.R.5th 621. 


30- 14- 6. No trespassing notice; sign contents; posting; requirement; 
‘prescribing a penalty for wrongful posting of public lands. 


A. The owner, lessee or person lawfully in possession of real property in New Mexico, except 
property owned by the state or federal government, desiring to prevent trespass or entry onto the 
real property shall post notices parallel to and along the exterior boundaries of the property to be 
posted, at each roadway or other way of access in conspicuous places, and if the property is not 
fenced, such notices shall be posted every five hundred feet along the exterior boundaries of such 
land. 

B.. The notices posted shall prohibit all persons from trespassing or entering upon the property, 
without permission of the owner, lessee, person in lawful possession or his agent. The notices shall: 
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(1) -be printed legibly in English; 

(2) be at least one hundred forty-four square inches in size; 

(83) contain the name and address of the person under whose authority the property is 
posted or the name and address of the person who is authorized to grant permission to enter the 
property; 

(4) be placed * each roadway or apparent way of access onto the property, in addition to 
the posting of the boundaries; and . 

(5) where applicable, state any ppspifits prohibition that the posting is directed against, 
such as "no trespassing," "no hunting," "no fishing," "no digging" or any other specific prohibition. 

C. Any person who posts public lands contrary to state or federal law or regualtion pions 
is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-14-7, enacted by Laws certain earthwork on plaintiffs’ land, the district court did 


1969, ch. 195, § 2; 1979, ch. 186, § 3. not err in denying defendants' jury instruction modeled on 
Bracketed material. — The bracketed material was the text of the criminal trespass statute, 80-14-16 NMSA 
inserted by the compiler and is not part of the law. 1978, which imposed a duty on landowners to post notices 
rigors on the boundaries of their property in order to subject 
ANNOTATIONS individuals to trespass liability for any entries thereon, 


because this section cannot be fairly read to change the 
common law of trespass, which does not require posting of 
property in order for‘an unauthorized entry to constitute 
a trespass. Holcomb v, Rodriguez, 2016-NMCA-075, cert. 


Failure to post notices not a valid defense to lia- 
bility for trespass at common law. — Where plaintiffs 
filed’a complaint against defendants seeking injunctive 
relief and damages arising from claims for common law 


trespass based on allegations that defendants performed denied. iteioon 
30-14-7. Repealed. 

Repeals, — Laws 1979, ch. 186, § 4, repealed 30-14-7 injury to realty. For present penalty and damages provi- 
NMSA 1978, as enacted by Laws 1969, ch. 195, § 3, relat- sions, see 30-14-1.1 NMSA 1978. 


ing to penalties for trespassing and double damages for 


30-14-8. Breaking and entering. 


A. Breaking and entering consists of the unauthorized entry of any vehicle, watercraft, air- 
craft, dwelling or other structure, movable or immovable, where entry is obtained by fraud or 
deception, or by the breaking or dismantling of any part of the vehicle, watercraft, aircraft; dwell- 
ing or other structure, or by the breaking or dismantling of any device used to secure the vehicle, 
watercraft, aircraft, dwelling or other structure. 

B. Whoever commits breaking and entering is guilty of a fourth degree felony. 


History: Laws 1981, ch, 34, § 2. screen, defendant's actions constituted an intrusion into 
an enclosed, private, prohibited space and constituted an 

ANNOTATIONS "entry" for the purposes of New Mexico's breaking and 

Sufficient evidence. — Where defendant attempted entering statute. There was sufficient evidence to support 
to force entry into an apartment through the front door; defendant's conviction for breaking and entering. State v. 
the occupants of the apartment struggled to hold the door Holt, 2016-NMSC-011, aff'g 2015-NMCA-073, 352 P.3d 702. 
closed; and defendant pushed the occupants back into Sufficient evidence of breaking and entering. — 


the apartment about a foot and stepped into the apart- Where defendant was charged with first-degree murder 
ment, there was sufficient evidence to support defendant's in the shooting death of two victims, tampering with evi- 
conviction of breaking and entering. State v. Sorrelhorse, dence and breaking and entering, there was sufficient evi- 
2011-NMCA-095, 150 N.M. 536, 263 P.3d 313, cert. denied, dence to:support his conviction for breaking and entering 
2011-NMCERT-008, 268 P.3d 513, where the state presented a witness who testified that she 
duiiaiant> evidence of? "annuthaieed entry". saw defendant break a car window and rummage around 
— An "entry", for purposes of the breaking and enter- inside the car, and where defendant acknowledged break- 
ing statute, occurs whenever there is an invasion into ing into a vehicle, but claimed he entered the vehicle to 
an enclosed, private, prohibited space. To determine the retrieve his own property from the vehicle. It is immate- 
boundaries of enclosures, the proper question is whether rial that defendant was breaking in to retrieve his own 
the nature of a structure's composition is such that a rea- property, because New Mexico's breaking and entering 
sonable person would expect some protection from unau- statute requires no intent to commit a crime upon enter- 
thorized intrusions: State v. Holt, 2016-NMSC-011, aff'g ing, only the breaking and entering need be shown. State 
2015-NMCA-073, 352 P.3d 702. v. Carrillo, 2017-NMSC-023. 

Where the evidence established that defendant placed Sufficient evidence to support breaking and en- 
his fingers behind a window screen affixed to a residential tering conviction. — Where defendant was charged 
dwelling and beyond the boundary created by the window’ with arson, breaking and entering and violating an order 

1026 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


aaa ee eS Oe ee eee 


30-15-1 PROPERTY DAMAGE 30-15-1 


of protection, and where the state presented evidence that 
defendant had broken into the victim's house through her 
window on prior occasions, similar to the way the arson- 
ist did on the night of the fire, that defendant's blood was 
found on a pair of pliers and pruning shears found near 
the victim's broken window on the night of the fire, tools 
which the victim did not recognize or notice when she 
had her window secured earlier that morning, and that 
defendant had a motive to burn the victim's house down, 
jealousy following a breakup, there was sufficient evi- 
dence for a rational juror to find that defendant broke into 
the victim's house and set it on fire. State v. Pamphille, 
2021-NMCA-002, cert. denied. © 

Intrusion into the space between a window 
screen and window is sufficient to warrant a find- 
ing of an unauthorized entry for the purposes of 
the breaking and entering statute. — Where defen- 
dant attempted to force entry into a home through a win- 
dow by removing the window screen from its track, and 
while holding the screen, defendant's fingers penetrated 
the area between the window and the screen, there was 
sufficient evidence to support defendant's conviction of 
breaking and entering because the window screen was 
part of the enclosure around the home, and a reasonable 
person would expect the window screen to afford some 
protection from unauthorized intrusions. State v. Holt, 
2015-NMCA-073, cert. granted, 2015-NMCERT-006. 

Criminal damage to property was a lesser in- 
cluded offense of breaking and entering. — Where 
defendant attempted to force entry into an apartment 
through the front door; the occupants of the apartment 
struggled to hold the door closed; defendant pushed the oc- 
cupants back into the apartment about a foot and stepped 
into the apartment; while one occupant of the apartment 
attempted to call 911, defendant walked away; and when 
the other occupant opened the door to see which way de- 
fendant had gone, defendant returned and began kicking 
the door, defendant's initial act of trying to force open the 
door of the apartment and then returning minutes later to 
kick the door was unitary conduct and defendant's convic- 
tion of criminal damage to property, which was a lesser 
included offense of defendant's conviction of breaking and 
entering, violated defendant's right to be free from double 
jeopardy. State v. Sorrelhorse, 2011-NMCA-095, 150 N.M. 


536, 263 P.3d 313, cert. denied, 2011-NMCERT-008, 268 
P.3d 513. 

Not lesser included offense of aggravated bur- 
glary. — Breaking and entering is not a lesser included 
offense of aggravated burglary because each offense re- 
quires an element not included in the other and, by con- 
victing defendant of breaking and entering when he only 
had notice of an aggravated burglary, the trial court vio- 
lated his right to notice of the charges against him. State 
v. Hernandez, 1999-NMCA-105, 127 N.M. 769, 987 P.2d 
1156, cert: denied, 128 N.M. 149, 990 P.2d 823. 

Criminal trespass not a lesser included offense of 
breaking and entering. — Trial court did not err in re- 
fusing to give lesser included-offense instructions on crim- 
inal trespass and breaking and entering. State v. Andrade, 
1998-NMCA-031, 124 N.M. 690, 954 P.2d 755, cert. denied, 
124 N.M. 589, 953 P.2d 1087. 

Mistake of fact instruction. — Where defendant was 
charged with breaking and entering a motel room and the 
evidence showed that defendant checked into the motel 
and was assigned room 125, subsequently defendant, who 
was very intoxicated, was discovered in room 121, in the 
bathroom, the key card for room 125 was on the ground 
outside near room 121, and the key card did not have a 
room number on it, defendant was entitled to an instruc- 
tion on the defense of mistake of fact. State v. Contreras, 
2007-NMSC-119, 142 N.M. 518, 167 P.3d 966. 

Instructions. — Even though Subsection A of this 
section uses the phrase "unauthorized entry," while UJI 
14-1410 uses the phrase "without permission," this varia- 
tion from the strict language of the statute does not, by 
itself, make the instruction improper. State v. Rubio, 
1999-NMCA-018, 126 N.M. 579, 973 P.2d 256. 

Trial court's failure to instruct the jury on an "unau- 
thorized entry" rather than an "entry without permission” 
was not reversible error where the evidence overwhelm- 
ingly supported the conclusion that defendant did not 
have blanket authority to enter the apartment, or that 
whatever authority he may have had was freely revocable 
by the renter. State v. Rubio, 1999-NMCA-018, 126 N.M. 
579, 973 P.2d 256. 

Am. Jur. 2d, A.L.R. and Cw.8, references. — 
Burglary, breaking, or entering of motor vehicle, 72 
A.L.R.4th 710. 


ARTICLE 15 
Property Damage 


Sec. 

30-15-1. Criminal damage to property. 

30-15-1.1. Unauthorized graffiti on personal or real prop- 
erty. 

30-15-2. Rocks, protected plants or trees within four 
hundred yards of highway. 

80-15-3. Damaging insured property. . 


Sec. 

80-15-4. Desecration of a church. 

30-15-5. Damaging caves or caverns unlawful. 

30-15-6. Penalty. 

30-15-7. Desecration of roadside memorials; penalty. 

30-15-8, Criminal damage to property by theft or attempted 
theft of regulated material; penalty. 


30-15-1. Criminal damage to property. 


Criminal damage to property consists of intentionally damaging any real or personal property of 
another without the consent of the owner of the property. 

Whoever commits criminal damage to property is guilty of a petty misdemeanor, except that 
when the damage to the property amounts to more than one thousand dollars ($1,000) he is guilty 


of a fourth degree felony. 


History: 1953 Comp., § 40A-15-1, enacted by Laws 
1963, ch. 303, § 15-1, 


Cross references. — For destruction of newspapers 
kept by county clerk, see 4-40-10 NMSA 1978. 
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For authority of conservation officers to enforce these 
provisions under emergency circumstances, see 17-2-19 
NMSA 1978. 

For polluting of water, see 30-8-2 NMSA 1978. 

For destruction of cemetery property, see 30-12- 13 
NMSA 1978, 

For criminal trespass, see 30-14-1 NMSA 1978. 

For liability of parents for destruction of property by 
child, see 82A-2-27 NMSA 1978. 

For flooding of highway, see 67-7-4 NMSA 1978. 

For interference with or changing of water measuring 
devices, see 72-5-20 NMSA 1978, 

For injury and interference with waterworks, see 72-8-1 
and 72-8-3 NMSA 1978. 

For interference with community ditches, see 73-2-64 
NMSA 1978. 

For injuring of survey marks, see 73-17-5 NMSA 1978. 

For injuring of fence, see 77-16-10 NMSA 1978. 


ANNOTATIONS 


The replacement cost of irreparable items is an 
appropriate measure of the value of the items. State 
v. Cobrera 2018-NMSC-012, 800 P.3d 729. 

The purchase price of an item was sufficient evi- 
dence of replacement cost. — Where defendant dam- 
aged household goods of defendant's estranged spouse; and 
the state's evidence showed that the purchase price of the 
irreparably damaged items was greater than $1,000, there 
was sufficient evidence from which the jury could conclude 
that the replacement cost of the items was greater than 
$1,000. State v. Cobrera 2018-NMSC-012, 800 P.3d 729. 

Determining damage amount for felony criminal 
damage to property. — The damage amount for felony 
criminal damage to property is the cost of repair or re- 
placement cost, whichever is less. The state bears the bur- 
den of proving the replacement cost of the damaged prop- 
erty, State v. Fernandez, 2015-NMCA-091. 

Where defendant kicked victim's twelve-year-old pickup 
truck, causing a large dent in the door of victim's vehicle 
and then struck victim's truck with defendant's own vehi- 
cle, and the state presented evidence at trial that the cost 
of repair of victim's truck was between $1,500 and $1,600, 
but failed to offer evidence regarding replacement cost, 
there was insufficient evidence to convict defendant of 
felony criminal damage to property, because the state was 
required to submit evidence as to replacement cost so that 
the jury could reasonably determine whether it exceeded 
the cost of repair. State v. Fernandez, 2015-NMCA-091, 

Criminal damage to property was a lesser in- 
cluded offense of breaking and entering, — Where 
defendant attempted to force entry into an apartment 
through the front door; the occupants of the apartment 
struggled to hold the door closed; defendant pushed the oc- 
cupants back into the apartment about a foot and stepped 
into the apartment; while one occupant of the apartment 
attempted to call 911, defendant walked away; and when 
the other occupant opened the door to see which way defen- 
dant had gone, defendant returned and began kicking the 
door, defendant's initial act of trying to force open the door 
of the apartment and then returning minutes later to kick 
the door was unitary conduct and defendant's conviction of 
criminal damage to property, which was a lesser included 
offense of defendant's conviction of breaking and entering, 
violated defendant's right to be free from double jeopardy. 
State v. Sorrelhorse, 2011-NMCA-095, 150 N.M. 536, 263 
P.3d 313, cert. denied, 2011-NMCERT-008, 268 P.3d 513, 

Cost of repair. — The cost of repair alone is sufficient to 
support a conviction for criminal damage to property. State 
v. Barreras, 2007-NMCA-067, 141 N.M. 658, 159 P.3d 1138. 

Lesser included offenses. — Entrustment and conver- 
sion are not elements of criminal damage to property. State 
v. Archie, 1997-NMCA-058, 123'N.M; 503, 943 P.2d 537. 
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Defendant ‘charged under ‘this section and ve- 
hicle tampering statute. — Where defendant caused 
damage in excess of $1000 to a vehicle, the general/spe- 
cific rule did not apply to prevent a charge of criminal 
damage to property under this section, on the basis that 
defendant could only be charged under Section 66-3-506 
NMSA 1978 (now Section 30-16D-5| NMSA 1978), prohib- 
iting injuring or tampering with a vehicle. State v. Arel- 
lano, 1997-NMCA-074, 123.N.M. 589,943 P.2d 1042, cert. 
quashed, 124 N.M; 589, 953 P.2d 1087 (1998). 

Community property of defendant. — This section 
does not criminalize damage to community property one 
owns; such property is not "property of another" for pur- 
poses of this section. State v. Powels, 2003-NMCA-090, 134 
N.M. 118,73 P.3d 256. 

Equitable owner of property. — The equitable 
owner of property under a real estate contract cannot be 
criminally charged with damaging that peepesi State v. 
Earp, 2014-NMCA-059. 

Where: defendant purchased a home purausht to a real 
estate contract; when defendant failed to pay the bal- 
ance due on the contract, the seller terminated the con- 
tract; prior to vacating the property, defendant removed 
a number of appliances and fixtures from the house 
and left the house in a’state of disrepair; and defendant 
was charged with criminal damage to property, 30-15-1 
NMSA 1978 did not apply to property in which defen- 
dant had an equitable ownership interest, State v. Earp, 
2014-NMCA-059. 

Defense of habitation. — Question whether. force 
used by a person in defense of habitation exceeded what 
was reasonably necessary was for the jury to resolve upon 
appropriate instructions by the trial judge. State v. Couch, 
1946-NMSC-047, 52 N.M..127, 193 P.2d 405. 

The defense of habitation alone, without a statiite 
making it a felony to unlawfully and maliciously injure 
a house, gave householder the right to meet force with 
force; and "an attack upon a dwelling, and especially in 
the night, the law regards as equivalent to an assault on 
a man's person, for a man's house is his castle."\State v. 
Couch, 1946-NMSC-047, 52 N.M.127, 193 P.2d 405. 

. When one's home was attacked in the middle of a dark 
night by persons riding in an automobile, the householder, 
being unable to determine what weapons the assailants 
had, was not obliged to retreat but might pursue his ad- 
versaries until he found himself out of danger. State v. 
Couch, 1946-NMSC-047, 52 N:M. 127, 193 P.2d 405. 

Resistance to commission of felony. — While no law 
countenanced wanton slaying, the protection and security 
of life being the most vital interest of society, the law of 
defense of habitation and the resistance to the commis- 
sion of a felony thereon gave householder right to kill ag- 
gressor, if such killing was necessary or apparently neces- 
sary to prevent or repel the felonious aggression. State v. 
Couch, 1946-NMSC-047, 52 N.M. 127, 193 P.2d 405. 

Tort liability for injury to trespasser. — As a matter 
of law the use of a gun by owner while stopping trespass or 
theft of watermelons by group of boys was not permissible, 
and when owner fired gun he became liable to injured boy. 
Brown v, Martinez, 1961-NMSC-040, 68 N.M. 271, 361 P.2d 
152. 

Sufficiency of evidence. — Evidence was sufficient to 
support an inference that damages were at least $1,000. 
State v. Haar, 1990-NMCA-076, 110 N.M. 517, 797 P.2d 
306, cert, denied, 110 N.M. 330, 795 P.2d 1022. 

Sufficient evidence. — Where the evidence showed 
that defendant bashed out the windows of a truck with 


. @ baseball, bat, threw rocks at the truck and through 
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the windows of the truck, kicked.the truck, tore the face 
plate off of the stereo in the truck in an attempt to take 
the stereo, which damaged the entire stereo system, de- 
stroyed the rearview mirror in, truck, and irreparably 
damaged the ignition column of the truck, the evidence 
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was sufficient to support defendant's conviction of crimi- 
nal damage to property. State v. Dickert, 2012-NMCA-004, 
268 P.3d 515, cert. denied, 2011-NMCERT-012. 
Insufficient evidence of intent to damage the prop- 
erty of another. — Where defendant was convicted of 
criminal damage to property based on DNA evidence found 
in a burglarized house, there was insufficient evidence to 
permit a rational jury to find the essential facts to establish 
each element of the crime of criminal damage to property 
beyond a reasonable doubt, because although there was 
evidence that defendant had entered the property without 
authorization, the state, without presenting any evidence 


linking defendant to the property damage, failed to es- 
tablish, either directly or by circumstantial evidence, that 
defendant intentionally damaged the property of another. 
State v. Ledbetter, 2020-NMCA-046. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 52 Am. 
Jur. 2d Malicious Mischief §§ 1 to 11. 

Liability for injury to property occasioned by oil, water 
or the like flowing from well, 19 A;:L.R.2d 1025. 

Liability for damage to automobile left in parking lot or 
garage, 13 A.L.R.4th 442, 

54 C.J.S. Malicious or Criminal Mischief or Damage to 
Property 3§ 1 to 11. 


30-15-1.1. Unauthorized graffiti on personal or real property. 


A.. Graffiti consists of intentionally and maliciously defacing any real or personal property of 
another with graffiti or other inscribed material inscribed with ink, paint, spray paint, crayon, 
charcoal or the use of any object without the consent or reasonable ground to believe there is con- 
sent of the owner of the property. 

B. Whoever commits graffiti to real or personal property when the damage to the property is 
one thousand dollars ($1,000) or less is guilty of a petty misdemeanor and shall be required to per- 
form a mandatory one hundred hours of community service within a continuous six-month period 
immediately following his conviction and shall be required to make restitution to the property 
owner for the cost of damages and restoration. 

C. Whoever commits graffiti to real or personal property when the damage to the property is 
greater than one thousand dollars ($1,000) is guilty of a fourth degree felony and shall be required 
to perform a mandatory one hundred sixty hours of community service within a continuous eight- 
month period immediately following his conviction and shall be required to provide restitution to 
the property owner for the cost of damages and restoration as a condition of probation or following 
any term of incarceration as a condition of parole. 

D. When a single occurrence of graffiti is committed by more than one individual, the court 
may apportion the amount of restitution owed by each offender in accordance with each offender's 
degree of culpability. 


History: Laws 1990, ch. 36, § 1; 1995, ch. 204, § 1. 

The 1995 amendment, effective July 1, 1995, subdi- 
vided and rewrote former Subsection B into Subsections B 
and C and added Subsection D. 


ANNOTATIONS 


Law. reviews.— For article, "Co-opting the Journal- 
ist's Privilege: Of Sources and Spray Paint," see 23 N.M. 


L, Rev, 435 (1993), 


30-15-2. [Rocks, protected plants or trees within four hundred yards of 
highway. | _ 
It is a petty misdemeanor to deface, without the written consent of the landowner, any rock, any 


plant defined in Section 76-8-1 NMSA 1978, or any dead or living tree within four hundred yards 
of any public highway. 


History: 1953 Comp., § 40A-15-1.1, enacted by 
Laws 1971, ch. 3, § 1. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
is considered property "involved" in money laundering 


offense, and thus subject to civil or criminal forfeiture, 
for purposes of Money Laundering Control Act (18 USCS 
§ 981(a)(1)(A) and 982(a)(1)), 135 A.L.R. Fed. 367. 


30-15-3. Damaging insured property. 


Damaging insured property consists of intentionally damaging property which is insured with 
intent to defraud the insurance company into paying himself or another for such damage. 
Whoever commits damaging insured property is guilty of a fourth degree felony. 
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History: 1953 Comp,; § 40A-15-2, enacted by Laws 
1968, ch. 308, § 15-2. 


ANNOTATIONS 


Evidence of insurance. — Evidence that balance of 
fee for carrying out scheme to apparently burglarize and 
vandalize and then burn business was to be paid: when 
insurance company paid for the supposed theft and van- 
dalism, that undercover officer hired to carry out the 
scheme was told to be sure the burglar alarm was on or 
the company would refuse coverage and that conspirators 
stated the business was insured, was substantial evidence 
that the property to be damaged was insured and that the 
purpose of the conspiracy was to damage insured prop- 
erty. State v. Ross, 1974-NMCA-028, 86 N.M. 212, 521,P.2d 
1161. 

Arson section not exclusive. — In conspiracy to 
damage business property by fire after making it appear 
to have been first burglarized and vandalized, where the 


30-15-4. Desecration of a church. 


CRIMINAL OFFENSES 


30-15-5 


conspiracy to burglarize and-vandalize was directed to 
acts not covered by 30-17-56 NMSA 1978, the arson stat- 
ute, that section did not act as a special provision prohib- 
iting the prosecution. of defendant under this section for 
the aspect of the conspiracy directed toward burglary and 
vandalism: State v. Ross, 1974-NMCA-028, 86 N.M. 212, 
521 -P.2d 1161, rt 

Single penalty for conspiracy to damage. — Where 
defendant was charged with one count of conspiracy to 
commit felony arson, and one count under this section, 
since scheme to damage business property by fire after 
making it appear to have been first burglarized and van- 
dalized involved only one conspiracy, only one penalty 
could be imposed. State v. Ross, 1974-NMCA-028, 86 N.M. 
212, 521 P.2d 1161. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — What 
constitutes "vandalism" or “malicious mischief" within 
meaning of insurance policy specifically extending cover- 
age to losses from such causes, 56 A.L.R.5th 407. 


Desecration of a church consists of willfully, maliciously and intentionally defacing a church or 


any portion thereof. 


Whoever commits desecration of a church is guilty of a misdemeanor, except that when the 
damage to the church amounts to more than one thousand dollars ($1, 800) he is guilty of a fourth 


degree felony. 


History: 1953 Comp., § 40A-15-8, enacted by Laws 
1963, ch. 303, § 15-3; 1965, ch. 178, § 1. 


ANNOTATIONS 


Meaning of "church". — The sense in which "church" is 
used in this section is expressive of a place where persons 
regularly assemble for worship and is not limited to the 
Christian religion. State v. Vogenthaler, 1976-NMCA-030, 
89 N.M, 150, 548 P.2d 112. 

Contents not included. — Absent any legislative in- 
tent to the contrary, "church or any portion thereof" does 
not include the movable contents of the building. State v. 
Vogenthaler, 1976-NMCA-030, 89 N.M, 150, 548 P.2d 112. 

No violation of establishment clause. — This sec- 
tion does not advance religion contrary to the First and 
Fourteenth Amendments of the United States Constitu- 
tion. State v. Vogenthaler, 1976-NMCA-030, 89 N.M. 150, 
548 P.2d 112. 

Equal protection not violated. — The differences 
in the elements of this section and 30-15-1 NMSA 1978 


provide a rational basis for the difference in penalties 
imposed for damage amounting to less than $1,000, in 
that violation of 30-15-1 NMSA 1978 requires only inten- 
tional damage, while this section involves willful, mali- 
cious and intentional defacement; therefore, this section 
does not violate equal protection. State v. Vogenthaler, 
1976-NMCA-030, 89.N,M. 150, 548 P.2d.112. 

Rational basis. —A rational basis for treating crimi- 
nal damage to a church differently than criminal dam- 
age to other property is the role of religion in society as a 
whole.State v, Vogenthaler, 1976-NMCA-030, 89.N.M. 150, 
548 P.2d 112. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of statute or ordinance. prohibiting 
desecration of church, 90 A.L.R.3d 1119. 

What is considered property "involved in" money laun- 
dering offense, and thus subject to civil or criminal for- 
feiture, for purposes of Money Laundering Control Act 
(18 USCS § 981(a)(1)(A) and 982(a)(1)), 185 A.L.R. Fed. 
367. 


30-15-5. Damaging caves or caverns unlawful. 


It shall be unlawful for any person, without prior permission of the federal, state or private land 
owner, to willfully or knowingly break, break off, crack, carve upon, write or otherwise mark upon, or 
in any manner destroy, mutilate, injure, deface, remove, displace, mar or harm any natural material 
found in any cave or cavern, such as stalactites, stalagmites, helictites, anthodites, gypsum flowers 
or needles, flowstone, draperies, columns, tufa dams, clay or mud formations or concretions, or other 
similar crystalline mineral formations or otherwise; to kill, harm or in any manner or degree disturb 
any plant or animal life found therein; to otherwise disturb or alter the natural conditions of such 
cave or cavern through the disposal therein of any solid or liquid materials such as refuse, food, 
containers or fuel of any nature, whether or not malice is intended; to disturb, excavate, remove, 
displace, mar or harm any archaeological artifacts found,within a cave or cavern including petro- 
glyphs, projectile points, human remains, rock or wood carvings or otherwise, pottery, basketry or 
any handwoven articles of any nature, or any pieces, fragments or parts of any of the such articles; 
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or to break, force, tamper with, remove or otherwise disturb a lock, gate, door or other structure or 
obstruction designed to prevent entrance to a cave or cavern, without the permission of the owner 
thereof, whether or not entrance is gained. For purposes of this section, "cave" means any natural 
geologically formed void or cavity beneath the surface of the earth, not including any mine, tunnel, 
aqueduct or other manmade excavation, which is large enough to permit a person to enter. 


History: Laws 1981, ch. 236, § 1. 


30-15-6. Penalty. , 


Anyone violating the provisions of Section 1 [30-15-5 NMSA 1978] of this act shall be guilty of a 
misdemeanor. 


History: Laws 1981, ch. 236, § 2. 


30-15-7. Desecration of roadside memorials; penalty. 


A. A person shall not knowingly or willfully deface or destroy, in whole or in part, a descanso, 
also known as a memorial, placed alongside a public road right of way to memorialize the death of 
one or more persons. 

B. A person who violates the provisions of Subsection A of this section is: 

(1) for a first offense, guilty of a petty misdemeanor and upon conviction shall be sen- 
tenced pursuant to the provisions of Section 31-19-1 NMSA 1978; and 

(2) for asecond and subsequent offense, guilty of a misdemeanor and upon conviction shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

C. The provisions of this section shall not apply to law enforcement officials or other employees 
of the state or a political subdivision of the state who in the course of the lawful discharge of their 
duties move or remove a descanso that obstructs or damages any public road in this state or to an 
owner of private property upon which a descanso is located. 


History: Laws 2007, ch. 35, § 1 and Laws 2007, ch. Compiler's notes. — Laws 2007, ch. 35, § 1 and Laws 
242,§1. 2007, ch. 242, § 1 enacted identical sections. This section 

Effective dates. — Laws 2007, ch.'242 contained no is set out as enacted by Laws 2007, ch. 242, § 1. See 12-1-8 
effective date provision, but, pursuant to N.M. Const., art. NMSA 1978, 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


30-15-8. Criminal damage to property by theft or attempted theft of 
regulated material; penalty. 


A. Criminal damage to property by theft or attempted theft of regulated material consists of 
the unlawful taking or attempted taking of any regulated material from another that results in 
any damage to real or personal property. Whoever commits criminal damage to property by theft 
or attempted theft of regulated material resulting in property damage or property loss, based on 
the fair market value of that damage or loss, in an amount of: 

(1) less than one thousand dollars ($1,000) is guilty of a petty misdemeanor; 

(2) one thousand dollars ($1,000) or more but less than two thousand five hundred dollars 
($2,500) is guilty of a misdemeanor; or 

(8) two thousand five hundred dollars ($2,500) or more is guilty of a fourth degree felony. 

B. For the purposes of this section: 

(1) “aluminum material" means wire or coil products made from aluminum, an aluminum 
alloy or an aluminum byproduct; 
(2) "copper or brass material" means: 
(a) insulated or noninsulated copper wire, hardware or cable of the type used by a 
public utility, commercial mobile radio service carrier or common carrier that consists of at least 
twenty-five percent copper; or ‘ . 
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(b) acopper or brass item of a type commonly used in construction or by a public util- 
ity, commercial mobile radio service carrier or common carrier; . 
(3) "regulated material':means: 
(a) aluminum material; 
(b) copper or brass material; 
(c) steel material; 
(d) autility access cover; 
(e) a water meter cover; 
(f) aroad or bridge guard rail; 
(g) a highway or street sign; 
(h) a traffic directional or control sign or signal; or 
(i) a catalytic converter that is not part of an entire motor vehicle; and 
(4) "steel material" means infrastructure-grade or construction products made from an al- 
loy of iron, chromium, nickel or manganese. 
C. Nothing in this section shall be construed to preclude a claim made pursuant to any other 
section of law. 


History: Laws 2022, ch. 56, § 50. art. IV, § 28, was effective May 18, 2022, 90 Me after ad- 
Effective dates. — Laws 2022, ch. 56, § 50 contained journment of the legislature. 
no effective date provision, but, pursuant to N.M. Const., 
ARTICLE 16 
Larceny 

Sec. : Sec. 
30-16-1. Larceny. 30-16-27. Possession of a credit card stolen, lost, mislaid 
30-16-2, Robbery. or delivered by mistake. 
30-16-38. Burglary. — 30-16-28. Fraudulent transfer or receipt of a credit card. 
30-16-4. Aggravated burglary. 80-16-29. Fraudulent taking, receiving or transferring 
30-16-5. Possession of burglary tools. credit cards. 
30-16-6. Fraud, 30-16-30. Dealing in credit cards of another. 
80-16-7. Unlawful dealing in federal food coupons or 30-16-31. Forgery of a credit card. 

WIC checks, 30-16-32. Fraudulent signing of credit cards or. eter 
30-16-8. Embezzlement, slips or agreements, 
30-16-9. Extortion. 30-16-33, Fraudulent use of a credit card, 
30-16-10. Forgery. 30-16-34, Fraudulent acts by merchants or their employees. 
30-16-11. Receiving stolen property; penalties. 30-16-35. Possession of incomplete credit cards or ma- 
30-16-12. Falsely representing oneself as incapacitated. chinery, plates or other contrivance. 
30-16-13. Cheating machine or device. 30-16-36. Receipt of property obtained in violation of act. 
30-16-14.’ Failing to label secondhand watches. 30-16-37, Obtaining fraudulently acquired transporta- 
30-16-15. Coercing the purchase of insurance from par- tion. ticket at a discount. 

ticular broker. 30-16-38. Applicability of other laws. 
80-16-16. Falsely obtaining services or accommodations; 30-16-39. Fraudulent acts to obtain or retain possession 

probable cause; immunity; penalty. of rented or leased vehicle or other per- 
30-16-17. Unlawful removal of effects, sonal property; penalty. 
30-16-18. Improper sale, disposal, removal or concealing 30-16-40. Fraudulent refusal to return a leased vehicle or 

of encumbered property. other personal property; penalty; presump- 
30-16-19, [Shoplifting;] definitions. tion, 
80-16-20. Shoplifting. 30-16-41. Repealed. 
30-16-21. Civil liability of adult haiti penalty. 30-16-42. Repealed. 
30-16-22, Presumptions created, | 30-16-43. Repealed. 
30-16-23. Reasonable detention. 30-16-44, Repealed. 
30-16-24, Repealed. 30-16-45. Repealed. 
30-16-24.1. Theft of identity; obtaining identity by elec- 30-16-46. Legislative finding. 

tronic fraud. 30-16-47, Documentation required. 
30-16-25. Credit cards; definitions, 30-16-48. Penalty; further investigation. 


30-16-26. Theft of a credit card by taking or retaining 
possession of card taken, 


30-16-1. Larceny. 
A. Larceny consists of the stealing of anything of value that belongs to another. 
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B. Whoever commits larceny when the value of the property stolen is two hundred fifty dollars 
($250) or less is guilty of a petty misdemeanor. 
_C. Whoever commits larceny when the value of the property stolen is over two hundred fifty 
dollars ($250) but not more than five hundred dollars ($500) is guilty of a misdemeanor. 

D. Whoever commits larceny when the value of the property stolen is over five hundred dollars 
($500) but not more than two thousand five hundred dollars ($2,500) is guilty of a fourth degree felony. 

E. Whoever commits larceny when the value of the property stolen is over two thousand five 
hundred dollars ($2,500) but not more than twenty thousand dollars ($20,000) is guilty of a third 
degree felony. 

F. Whoever commits larceny when the value of the property stolen is over twenty thousand 
dollars ($20,000) is guilty of a second degree felony. 

G, Whoever commits larceny when the property of value stolen is livestock is guilty of a third 
degree felony regardless of its value. 

H. Whoever commits larceny when the property of value stolen is a firearm is guilty of a fourth 
degree felony when its value is less than two thousand five hundred dollars ($2,500). 


History: 1953 Comp., § 40A-16-1, enacted by Laws defendant equal protection under the law. State v. Pa- 
1963, ch. 303, § 16-1; 1969, ch. 171, § 1; 1979, ch. 118, checo, 1969-NMCA-127, 81 N.M. 97, 468 P.2d 521 (de- 
§ 1; 1987, ch. 121, § 1; 2006, ch. 29, § 2. cided under prior law). 

Cross references. — For sheriff's duty to search for Punishment under former law. — The punish- 
stolen livestock, see 29-1-2 NMSA 1978; ment of the crime of stealing mules by not less than 30 

For description of cattle in indictment, see 31-7-1 NMSA lashes on the bare back was not "cruel and inhuman" 
1978. under the United States constitution. Garcia v. Territory, 

For provision making disposal of livestock levied upon 1869-NMSC-001, 1 N.M. 415 (decided under prior law). 
grand larceny, see 39-6-3 NMSA 1978. Restitution does not wipe out crime of larceny 

For provision on recovery of lost or stolen property from and does not deprive state of the right to prosecute for 
junk dealers, see 57-7-4 NMSA 1978. the crime. State v. Odom, 1974-NMCA-118, 86 N.M. 761, 

For possession of livestock by person accused of theft 527 P.2d 802. 
without bill of sale being prima facie evidence of illegal Legislature to define crimes. — It cannot be gainsaid 
possession, see 77-9-21 NMSA 1978. that the hide of neat cattle is a part of the animal and its 

For livestock board inspector's duty to search for stolen removal from the carcass without permission of the owner 
livestock, see 77-9-33 NMSA 1978. and subsequent appropriation thereof constitutes theft; un- 

For failure of person killing cattle or sheep to show hide der former law the legislature said it shall constitute the 
to inspector as evidence of larceny or receipt of stolen live- crime of larceny, and it is no part of the duty of the courts to 
stock, see 77-17-14 NMSA 1978. inquire into the wisdom, the policy or the justness of an act 

The 2006 amendment, effective July 1, 2006, in- of the legislature. State v. Thompson, 19538-NMSC-072, 57 
creased the value of property in Subsection B from $100 N.M. 459, 260 P.2d 370 (decided under prior law). 
or less to $250 or less; increased the value of property in Owner's consent to taking. — In order for an owner 
Subsection C from more than $100 but less than $250 to to consent to a theft, more than a passive assent to the 
more than $250 but less than $500;and increased the taking is required. State v. Ontiveros, 1990-NMCA-112, 
value of property in Subsection D from more than $250 to 111 N.M. 90, 801 P.2d 672, cert: denied, 111 N.M. 77, 801 
more than $500. P.2d 659. 

The 1987 amendment, effective June 19, 1987, added A person does not consent to his property being taken 
the third paragraph, substituted "two hundred fifty dol- by purposely leaving it exposed, or failing to resist the 
lars ($250)" for "one hundred dollars ($100)" in the fourth taking, even though he may know that another intends 
paragraph, and substituted "is over" for "exceeds" and to come and steal it. State v. Ontiveros, 1990-NMCA-112, 
"more than" for "over" in the fifth paragraph. 111 N.M. 90, 801 P.2d 672, cert. denied, 111 N.M. 77, 801 

P.2d 659. 
ANNOTATIONS Pretended cooperation of an agent of an owner in effect- 
ing the theft from the owner is not consent. State v. Onti- 
EPC RVERAIO ONT REMMON tar aboaNitanaaniia Wanworson Pan OTe 
Ill. ELEMENTS OF OFFENSE. denied, 111 N.M. We 801 P.2d 659. : 
IV. INDICTMENT AND INFORMATION. B44 An owner's nonconsent to larceny may be established 
V. EVIDENCE. by the facts and circumstances in evidence. State v, On- 
A. IN GENERAL. tiveros, 1990-NMCA-112, 111 N.M. 90, 801 P.2d 672, cert. 
B. LARCENY OF LIVESTOCK. denied, 111 N.M. 77, 801 P.2d 659. 
C. VALUE. Authorized sentence unassailable. — Where defen- 
D. SUFFICIENCY. dant, who pleaded guilty to larceny of property worth over 
VI. INSTRUCTIONS $2500, a third degree felony, was sentenced to the term 
: é‘ authorized by law for a third degree felony his assertion 
IT, GENERAL CONSIDERATION. that codefendants were sentenced for a fourth degree fel- 
\ aw & ony on the basis of "the same identical act" and that the 

Larceny of livestock category constitutional. state had reduced the charge against one codefendant to a 
— The portion of larceny statute, which made it a fourth degree felony provided no basis for post-conviction 
felony to steal livestock regardless of its value, ap- relief, State v. Follis, 1970-NMCA-083, 81 N.M. 690, 472 
plied to all persons who steal livestock in the state of P.2d 655. 
New Mexico, and did not constitute special legislation Ownership conclusively determined. — A defen- 
contrary to N.M. Const., art. IV, § 24, nor did it deny dant in a larceny case was, after conviction, barred from 
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litigating the question of ownership of the stolen property 
with owner thereof as charged in the indictment, Supul- 
ver v, Gilchrist & Dawson, Inc., 1922-NMSC-060, 28 N.M. 
339, 211 P, 595: 

Evidence held sufficient to sustain larceny con- 
viction. State v. Davis, 1982-NMCA-057, 97 N.M. 7465, 
643 P.2d 614. 

Tort liability to thief, — The rules of law governing the 
liability of appellee for shooting ‘and wounding ‘appellant 
while stopping a trespass or the theft of watermelons are the 
same whether the proceedings be civil or criminal. Brown v. 
Martinez, 1961-NMSC-040, 68 N.M. 271, 361 P.2d 152. 


II. MULTIPLE PROSECUTIONS © 
OR PUNISHMENTS, 


Larceny of firearm punishable as separate of- 
fense. — Under the structure of this section, where the 


CRIMINAL OFFENSES 


property stolen includes both generic property and a fire- ° 


arm, larceny of the firearm is punishable as a separate 
offense. State v. Alvarez-Lopez, 2004-NMSC-030, 1386 N.M. 
309, 98. P.3d 699, 

Single larceny doctrine. — The single larceny doc- 
trine, also known as the single criminal intent doctrine, 
is a.canon of construction used: when the legislature's 
intent regarding multiple. punishments is ambiguous. 
When several articles of property are stolen by the defen- 
dant from the same owner at the same time and at the 
same place, only one larceny is committed, State v, Torres, 
2021-NMCA-045, cert. granted. 

Single larceny doctrine applied to interpret the 
unit of prosecution for larceny of livestock, — In 
consolidated appeals, where defendants, in separate and 
unrelated incidents of cattle rustling, were each charged 
with multiple counts of larceny of livestock based on one 
count per head. of cattle stolen, and where the district 
court dismissed.multiple counts against each defendant, 
concluding that § 30-16-1(G) NMSA 1978, defined the unit 
of prosecution as a single offense regardless of the number 
of animals taken, reasoning that the term "livestock" is 
used by our legislature to refer to animals in the aggre- 
gate, and that the term "livestock" is plural and, accord- 
ingly, it is the aggregate of the parts,such that a single 
offense exists irrespective of whether one or ten animals 
were taken, the district court did not err in dismissing 
multiple counts of larceny or in concluding that the unit 
of prosecution for larceny of livestock is a single offense 
regardless of the number of animals taken, because ap- 
plying the single larceny, doctrine, it clarifies that a tak- 
ing of multiple head of cattle at,the same time and place, 
or a series of takings from a single owner with a single 
criminal intent, constitutes but one larceny, State v, Tor- 
res, 2021-NMCA-045, cert. granted. 

Larceny of several articles. —.Under the "single 
larceny doctrine," as a matter of judicial policy, a tak- 
ing of two or more. articles of property from the same 
owner at the same time and place should be prosecuted 
as only one larceny, even though separate. convictions 
would not be barred by double jeopardy. State v, Boeglin, 
1977-NMCA-004, 90 N.M. 93, 559: P.2d 1220, 

Nothing in the statutory language indicates that the leg- 
islature intended to create a separate offense for each tak- 
ing of property belonging to different persons during a con- 
tinuous episode. State v. Brown, 1992-NMCA-028, 113 N.M. 
631, 830 P.2d 183, cert. denied, 113 N.M. 636, 830.P.2d 553. 

Charge of larceny is necessarily included in 
charge of robbery, State v. Eckles, 1968-NMSC-079, 79 
N.M. 138, 441 P.2d 36, 

Grand larceny and armed. robbery merged. 
— Where the act of grand larceny was necessary to, or 
incidental to, the crime of armed robbery which the de- 
fendant committed, the offense of grand. larceny was 
merged with the graver offense of armed robbery, and 
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hence although the defendant was properly convicted of 
both armed robbery and grand larceny, he cannot be dou- 
bly punished for both of those crimes. State v. Quintana, 
1961-NMSC-108, 69 N.M. 51, 364 P.2d 120; State v. Mon- 
tano, 1961-NMSC-174, 69.N.M. 332, 367 P.2d 95. 

No merger of larceny and burglary..— There is no 
merger when an accused is charged with both burglary 
and larceny though the charges stem from one transac- 
tion or event. State v. Deats, 1971-NMCA-089, 82 N.M. 
711, 487 P.2d 139, 

Elements of larceny and burglary differ. — Since 
stealing is a necessary element of larceny but is not a 
necessary element of burglary, larceny is not necessar- 
ily involved in a burglary; hence, these two crimes do not 
merge, and defendant could be convicted of and sentenced 
for both crimes. State v. McAfee, 1967-NMSC-139, 78 N.M. 
108, 428 P.2d 647. 

Larceny is not.a lesser included offense of burglary, 
Since each crime includes an element not contained in the 
other. Burglary requires entry into a dwelling, whereas 
larceny does not, and larceny requires an actual taking, 
whereas burglary does not. Yparrea v. Dorsey, 64 F.3d 577 
(10th Cir. 1995). 

Assault and larceny separate offenses. — Assault 
with a deadly weapon, even though committed in con- 
nection with a larceny is'a separate criminal act, as dis- 
tinguished from a necessary ingredient of the crime of 
larceny, and, accordingly, there may be a conviction and 
punishment for both. State v, Martinez, 1967-NMSC-103, 
77 N.M. 745, 427 P.2d 260. 

Unlawful taking of motor vehicle not included 
offense. — Violation of 64-9-4A, 1953 Comp. (now re- 
pealed), by unlawful taking of a motor vehicle, is not nec- 
essarily included in offense of larceny, since the criminal 
intent requisite for the crime of larceny is the intent to 
deprive the owner of his property permanently, while a 
violation of 64-9-4A, 1953 Comp, (now repealed), does-not 
require this intent, State v. Eckles, 1968-NMSC-079, 79 
N.M. 188, 441 P.2d 36 (decided under prior law, statute 
repealed). 

Receipt of stolen goods by thief himself. — A thief 
who holds on to stolen property cannot be guilty of receiv- 
ing the stolen property because he cannot receive it from 
himself, nor can he violate the statute by retaining the 
stolen property because larceny is a continuing offense; 
the thief's disposition of the property, however, is action 
separate from the larceny, and it is neither absurd nor un- 
reasonable to hold that the thief violates 30-16-11 NMSA 
1978,when he disposes of the property that he stole. State 
v. Tapia, 1976-NMCA-042, 89 N.M. 221, 549 P.2d 636, cert. 
denied, 89 N.M. 206, 549 P.2d 284. | 

Asportation of stolen property. _— Larceny. was 
a continuing offense, and if property was stolen in one 
county and taken by the thief into another, he was guilty of 
a new caption and asportation in the latter county. State v. 


. McKinley, 1924-NMSC-052, 30 N.M. 54, 227 P. 757; State 
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v. Meeks, 25 N.M. 231, 180 P. 295. 

Transporting stolen livestock and larceny of live- 
stock. — Defendant's conviction for transporting, stolen 
livestock, when considered with his conviction for larceny 
of livestock, violated his constitutional right to be free of 
double jeopardy. State v. Clark, 2000-NMCA-052, 129 N.M. 
194, 3 P.3d 689, cert. denied, 129 N.M. 207, 4 P.3d 35. 

Double jeopardy. — Because defendant's case was a 
single prosecution case, under which the single larceny 
doctrine was, implicated, defendant's double jeopardy 
rights were violated by defendant's two punishments for 
violations of two clauses of this section. State v, Alvarez- 
Lopez, 2003-NMCA-039, 183 N.M. 404, 62 P.3d 1286, rev'd, 
2004-NMSC-030, 136 N.M, 309, 98 P.3d 699, cert. denied, 
543 U.S. 1177, 125 S. Ct. 13834, 161 L. Ed. 2d! 162 (2005). 

Municipal court conviction of larceny is not the same 
offense for purposes of double jeopardy as a district court 
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conviction of theft of a credit card. State v. Rodriguez, 
2005-NMSC-019, 188 N.M. 21, 116 P.3d 92. 

Theft of credit card. — Larceny is a lesser included 
offense of theft of a credit card. State v. Rodriguez, 
2005-NMSC-019, 138 N.M. 21, 116 P.3d 92. 


Il. ELEMENTS OF OFFENSE. 


Corpus delicti. — The corpus delicti of larceny is con- 
stituted of two elements: that the property was lost by the 
owner, and that it was lost by a felonious taking. State v. 
Paris, 1966-NMSC-039, 76 N.M. 291, 414 P.2d 512; State 
v. Buchanan, 1966-NMSC-045, 76 N.M. 141, 412 P.2d 565. 

Ownership of another. — In cases of larceny and em- 
bezzlement, ownership of the property stolen or embez- 
zled must be established in some person or entity capable 
of owning property. State v. Parsons, 1917-NMSC-084, 23 
N.M. 520, 169 P. 475. 

Ownership issues. — Every larceny included a tres- 
pass to possession, which could not exist unless the prop- 
erty was in possession of person from whom it was charged 
to have been stolen, State v. Curry, 1927-NMSC- 015, 32 
N.M, 219, 252 P. 994, 

Particular ownership not essential. — Neither an 
allegation or proof of ownership in a particular person 
is an essential element of the offense of larceny, it be- 
ing sufficient that the proof disclosed that property sto- 
len belonged to one other than defendant. State v. Ford, 
1969-NMCA-092, 80 N.M. 649, 459 P.2d 353. 

Violence not an element. — Larceny, although an es- 
sential element of the offense of robbery, is distinguished 
primarily on the basis of the violence which precedes or 
accompanies the taking; robbery is a compound or aggra- 
vated larceny, composed of the crime of larceny from the 
person with the aggravation of force, actual or construc- 
tive, used in the taking. State v. Wingate, 1975-NMCA-035, 
87 N.M. 397, 534 P.2d 776. 

"Steal" connotes intent. — Under the statute us- 
ing the term "steal," when that term is used in the in- 
struction, it carries with it a meaning that the taking 
must have been with a felonious intent. State v. Paris, 
1966-NMSC-039, 76 N.M. 291, 414 P.2d 512. 

‘Specific intent to permanently deprive requisite. 
— One of the essential elements of larceny is that of in- 
tent on the part of defendant to permanently deprive the 
owners of their property; hence, a taking of property by 
defendant with the intent of using it temporarily and then 
returning it would not constitute larceny. State v. Parker, 
1969-NMCA-056, 80 N.M. 551, 458 Pad 803, cert. denied, 
80 N.M. 607, 458 P.2d 859. 

As distinguished from wronpfal taking of car. — 
Larceny includes the concept of criminal intent, and in ad- 
dition, the intention to permanently deprive the owner of 
possession of his property, such intention to permanently 
deprive is notan essential element of 64-9-4A, 1953 Comp., 
prohibiting intentional taking of a motor vehicle without 
consent of the owner. State v. Austin, 1969-NMCA-095, 80 
N.M. 748, 461 P.2d 230 (decided under’ prior law, statute 
repealed). 

Embezzlement, — A legislative fintent to include the 
element of intent to permanently deprive the owner of his 
property in crime of embezzlement cannot be ascertained 
by comparing the embezzlement statute 30-16-8 NMSA 
1978 with this section, because larceny is defined in terms 
of stealing and comparable language is not used in the 
embezzlement statute. State v. Moss, 1971-NMCA-117, 83 
N.M. 42, 487 P.2d 1347. 

Value of livestock immaterial. — Under former 
law, in prosecution for depriving owner of possession of 
certain sheep, value of the animals was not material, it 
did not need to be alleged and if alleged, did not need to 
be proved. State v. Anaya, 1922-NMSC-059, 28 N.M. 283, 
210 P. 567; see also State v. Jaramillo, 1919-NMSC-013, 25 
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N.M. 228, 180 P. 286; State v. Lucero, 1913-NMSC-011, 17 
N.M. 484, 131 P. 491 (prosecutions for larceny of cattle). 

Theft from employer. — Since the physical control ex- 
ercised by an employee over property entrusted to him by 
his employer is merely custody and not possession, an em- 
ployee takes the property from his employer's possession, 
and thereby commits a trespass, when he converts it; he is 
accordingly guilty of larceny, without regard to whether he 
entertained such intent at the time he acquired custody, or 
not. State v. Robertson, 1977-NMCA-044, 90 N.M. 382, 563 
P.2d 1175, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Aiding and abetting. — To be an aider and abettor in 
the crime of larceny one must share the criminal intent of 
the principal; there must be a community of purpose in the 
unlawful undertaking, State v. Duran, 1974-NMCA-088, 
86 N.M. 594, 526 P.2d 188, cert. denied, 86 N.M. 593, 526 
P.2d 187. 

Effect of intoxication on intent, — - Voluntary intoxi- 
cation alone is not a defense to a charge of larceny, but if a 
defendant claims he was so intoxicated as to be unable to 
form the necessary intent, the question of intent is a mat- 
ter for the jury. State v. Lucero, 1962-NMSC-077, 70 N.M. 
268, 372 P.2d 837. 

Restitution no bar to conviction. — Fact that de- 
fendant turned himself in to owner and worked to make 
restitution for theft, that owner told defendant he would 
have larceny charges against him dismissed and that this» 
was not done, if true, provided no legal basis for with- 
drawal of guilty plea. State vu. Odom, 1974-NMCA-118, 86 
N.M. 761, 527 P.2d 802, 


IV. INDICTMENT AND INFORMATION. 


Allegation of ownership. — In indictment charging 
embezzlement it is essential to aver the felonious conver- 
sion of the property of another; unless the rule is modified 
by statute, the allegation must be as accurate as in an 
indictment for larceny, and in case of an association, facts 
must be averred to show that the association could own 
property in its name, State v, Parsons, 1917-NMSC-084, 
23 N.M. 520, 169 P. 475 (decided under prior law). 

Laying ownership in representative. — Where 
owner of stolen mule was dead, indictment charging lar- 
ceny was to lay the ownership in his representative and 
not in his estate. Territory v. Valles, 1909-NMSC-026, 15 
N.M. 228, 103 P. 984. 

Deprivation of owner's possession understood. 
— Where indictment charged that defendant "then and 
there, unlawfully and feloniously did take, steal and 
knowingly drive away, etc." the animal in question, it was 
not necessary to further allege that the owner was thereby 
deprived of the immediate possession of the animal. State 
v. Roberts, 1914-NMSC-004, 18 N.M. 480, 138 P. 208. 

Describing stolen animal in indictment as a "cow" 
was sufficient. Wilburn v. Territory, 1900-NMSC-028, 10 
N.M. 402, 62 P. 968. 

Word "feloniously" unnecessary. — It was not nec- 
essary to use word "feloniously" in information charging 
larceny from house or other building, under Laws 1869- 
1870, ch, 26, §§ 1, 2 (former 40-45-6, 40-45-7, 1953 Comp.), 
to support sentence of three to five years. State v. Jones, 
1930-NMSC-007, 34 N.M, 499, 285 P. 501. 

Allegation of knowledge. — The third crime defined 
by 79, 1897 C.L. (former 40-4-17, 1953 Comp.), of know- 
ingly killing or otherwise depriving the owners of animals 
of their immediate possession, was a purely statutory one; 
use of word "knowingly" made knowledge an element of 
the crime, and an indictment failing to allege it in words 
of statute or words of similar import failed to state the 
offense. Territory v. Cortez, 1909-NMSC-010, 15 N.M. 92, 
103 P. 264 (decided under prior law). 

Allegation that defendant "committed crime 
of larceny" would be sufficient where the crime 
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constituted both statutory grand larceny and common-law 


larceny. State v. Shroyer, 1945-NMSC-014, 49 'N.M. 196," 


160 P.2d 444 (decided under prior law), 
Information adequate., — Information phetce 
grand larceny, particularized by referring to:section relat- 


ing to grand larceny, was sufficient where crime was cov-. 


ered by that section. State v. Lucero, 1962-NMSC-077, 70 
N.M. 268, 372 P.2d 837. ij 

Particulars specified. — Where amendment of infor- 
mation which charged defendant with larceny of sheep ap- 
prised him of particulars he might have asked for in a bill 
of particulars, he suffered no injustice. State v. Shroyer, 
1945-NMSC-014, 49 N.M. 196, 160 P.2d 444, 

Defendant entitled to more definite specification. — 


CRIMINAL OFFENSES 


Where charge simply alleged that defendant did steal and: 


carry away certain articles of personal property of a stated 
value and being the property of a named individual, and 
there was not a single word to indicate the nature or charac- 
ter of the property, the charge was too vague and indefinite 
upon which to deprive defendant of his liberty when he had 
sought.a more definite. specification of what constituted the 
personal property which he was charged with stealing. State 
v, Campos, 1968-NMSC-177, 79 N.M. 611, 447 P.2d 20, 

Selection of charges. — Where defendant was alleged 
to have stolen $400 in quarters from a' change machine 
by using a rigged bill, he is potentially subject to being 
charged with both larceny and the misdemeanor offense 
of cheating a machine or device, and the preemption ratio- 
nale of the general-specific rule did not, preclude prosecu- 
tion under either or both of the statutes. State v, Davis; 
2000-NMCA-105, 129 N.M. 7738, 14 P.3d 38, cert. denied, 
130 N.M. 17, 16 P.3d 442. 

Charging in alternative. — An indictment under 
Laws 1884, ch. 47, § 15 (former 40-4-17, 1953 Comp.), re- 
lating to larceny, embezzlement or killing of animals, could 
charge that. accused committed the crime in each of the 
specified ways, so long as they were not repugnant. State 
v. McKinley, 1924-NMSC-052, 30 N.M. 54, 227 P, 757. 

Some single offenses were of a nature to be commit- 
ted by many means, and a count was not necessarily 
double which charged several of the means, if they were 
not repugnant. Territory v. Harrington, 1912-NMSC-006, 
17 N.M. 62, 121 P. 613; see also Territory v. Eaton, 
1905-NMSC-011, 13.N.M. 79, 79 P. 718. 

Additional details surplusage. — Information charg- 
ing defendant with stealing a washing machine belonging 
to a certain company, from the company warehouse, of 
the value of $300, which used the term "grand larceny" 
and referred to the statutory section defining grand lar- 
ceny, sufficiently charged defendant of the crime of grand 
larceny, and not larceny from a warehouse, as defendant 
contended; the additional averment that the machine 
was stolen from the company's warehouse was surplus- 
age, its effect, if any, being merely to place an additional 
burden on the state in proving the case. State v. Johnson, 
1955-NMSC-070, 60 N.M. 57, 287 P.2d 247. 

Variance not jurisdictional, — In conviction for bur- 
glary and larceny, variance between indictment and proof 
regarding name and address of victim was not jurisdic- 
tional and was cured by jury's guilty verdict. State v. Ja- 
ramillo, 1973-NMCA-029, 85 N.M. 19, 508 P.2d 1316, cert. 
denied, 85 N.M. 5, 508 P.2d 1802, and cert. denied, 414 
U.S. 1000, 94 S. Ct. 353, 38 L, Ed. 2d 236 (1973), 

"Criminal complaint" insufficient to confer juris- 
diction. — Order revoking a suspended sentence given 
defendant on a plea of guilty to charges of burglary and 
grand larceny contained in’a "criminal complaint" filed 
by sheriff must be reversed, as the defendant's sen- 
tence was imposed without jurisdiction in the court, due 
to lack of a proper charge against him. State v. Chacon, 
1957-NMSC-030, 62 N.M. 291, 309 P.2d 230. 

Designation of crime in bond. — A recognizance 
which described the alleged offense against the principal 
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as "having sold and thereby deprived the owner thereof of 
a horse, the same being the crime of larceny" sufficiently 
designated the crime to bind the sureties on the bond or 
recognizance, Territory v. potest LAD TANS On Ole 14 
N.M. 6, 88 P, 1130. aid 


4? 


V. EVIDENCE. 
A, IN GENERAL. 


Proof of venue. — Venue, like any other fact in a 
case, could be proven by circumstantial evidence, State v, 
Lott, 1936-NMSC-024, 40 N.M. 147, 56 P.2d 1029; State v. 
Mares, 1921-NMSC-048, 27 N.M. 212, 199 P, 111. 

Inference of intent to steal. — An intent to steal was 
an element to be inferred by the jury from the facts and 
circumstances established upon the trial. Such an infer- 
ence might be drawn from facts showing that property 
was taken in one county and driven through several oth- 
ers and kept for 10 or 12 days before it was found and 
retaken by its owner. State v, McKinley, 1924-NMSC-052, 
80. N.M.54,227P. 757. 

Exhibit relevant to intent. — Fifty foot cotton rope 
with pipe T's on one end taken from defendant's car, which 
was identified as device capable of being used in larceny of 
signal wire, was relevant and material to preparation and 
intent of defendant, even though there was no evidence 
that in fact the exhibit was so used. State v, Hardison, 
1970-NMCA-043, 81 N.M. 480, 467 P.2d.1002. 

Extra-judicial statements inadmissible. — In pros- 
ecution for larceny of scrap metal, defendant's out-of-court 
statements to witness that codefendant had bought some 
junk and that he (defendant) was going to haul the junk 
were properly disallowed as self-serving, and were not ad- 
missible as part of res gestae since proffered testimony 
of witness did not show that they were contemporaneous 
with a shocked condition or were spontaneous. State v. 
Hunt, 1972-NMCA-055, 83 N.M. 753, 497 P.2d 755, cert. 
denied, 83 N.M. 740, 497 P.2d 742, 


B. LARCENY OF LIVESTOCK. 


Circumstantial evidence. — In prosecution for lar- 
ceny of cattle, the corpus delicti could be proved by cir- 
cumstantial evidence. State v. Ortega, 1932-NMSC-003, 
36 N.M. 57, 7 P.2d,943. 

Direct evidence of nonconsent of the owner to the ipiiting; 
of an animal was not required as a matter of law, and such 
nonconsent could be shown by circumstantial evidence. 
State v. Parry, 1920-NMSC-096, 26 N.M. 469, 194 P, 864... 

Establishing animal's identity. — It was equally as 
competent to-establish:the identity of a stolen animal by 
a brand as by its color or by any-distinguishing mark. Ter-’ 
ritory v. Valles, 1909-NMSC-026,.15.N.M. 228, 103 P. 984. 

Proof of ownership. — Where indictment alleged that 
animal unlawfully killed was the property of copartners, 
it was necessary to prove the ownership as laid out in the 
indictment beyond a reasonable doubt. Territory. v. Sais, 
1909-NMSC-021, 15 N.M. 171, 103 P. 980. 

When brand required as evidence. — Only when the 
evidence of ownership of animals depended upon a brand 
was it necessary to.introduce a certified copy of the re- 
corded brand in evidence. State v. Meeks, 1919- NMSC- 015, 
25 N.M. 231, 180 P. 295. 

Brand not conclusive. —,In prosecution for larceny 
of a steer, the brand was but prima facie evidence of own- 
ership, and did not prevent prosecution from introducing. 
other evidence of true ownership of animal at time of of- 
fense. Chavez v. Territory, 1892-NMSC-014, 6 N.M. 455,30 
P. 903. 

Brand not conclusive proof of ownership. — Proof 
that calf bore defendant's brand in prosecution for steal- 
ing and branding the animal did not constitute prima 
facie evidence that defendants owned the animal, under 
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statute providing that registration in brand book under 
seal of the cattle sanitary board (now New Mexico live- 
stock board) constituted prima facie proof that person 
owning the recorded brand was owner of animal branded 
with such brand. State v. Reed, 1951-NMSC-021, 55 N.M. 
231, 230 P.2d 966), cert. denied, 342 U.S. 932, 72, 8. Ct. 374, 
96 L. Ed. 694 (1952). 

Disposal of meat as part of res gestae. — In prose- 
cution for larceny of cattle, evidence as to hogs eating beef 
at ranch of a defendant was properly admitted as part of 
res gestae. Territory v. Leslie, 1910-NMSC-002, 15 N.M. 
240, 106 P. 378. 

Prima facie case. — In prosecution for larceny of cat- 
tle, proof of ownership in alleged owner, that the cattle 
were stolen, that shortly thereafter they were found near 
the ranch of defendant, bearing his brand, freshly put 
on, and that he then claimed to own them, was sufficient 
prima facie proof of an unlawful taking and asportation, 
and made a prima facie case of larceny, although other 
cattle of the owner grazed in the same locality where the 
stolen cattle were found, State v. Liston, 1921-NMSC-104, 
27 N.M., 500, 202 P. 696. 

In prosecution for larceny of mule, testimony tending to 
establish identity of mule, ownership by named person as 
administrator, and possession of mule by defendant was 
enough to make out a prima facie case of guilt. Territory v. 
Valles, 1909-NMSC-026, 15 N.M. 228, 103 P, 984. 

Offense established. — Evidence of discovery of two 
calves belonging to others in weaning pen of ranch on 
which the defendant was foreman, along with other cir- 
cumstances, afforded adequate support for larceny convic- 
tion. State v. Compton, 1953-NMSC-036, 57 N.M. 227, 257 
P.2d 915. 

Conviction justified. — Possession of hide, ears and 
hoofs of heifer stolen from ranch, and their concealment, 
together with other circumstances, justified conviction for 
the theft. State v, Lott, 1936-NMSC-024, 40 N.M. 147, 56 
P.2d 1029. 


C. VALUE. 


Testimony of owner admissible. — An owner's testi- 
mony regarding the value of an item stolen is admissible 
and sufficient to withstand a motion for a directed ver- 
dict based on lack of evidence of value. State v. Romero, 
1975-NMCA-017, 87 N.M. 279, 532 P.2d 208, 

Store owner's calculations. — Testimony of store 
owner in the form of direct evidence of items taken and 
their value, based upon his own knowledge and a calcula- 
tion of the value of the items stolen by determining how 
many items were in the bins before the theft and how 
many were left, was substantial evidence as to the value 
of the, goods stolen. State v. Landlee, 1973-NMCA-143, 85 
N.M. 726, 516 P.2d 697. _, 

Cost of television set. — Evidence that stolen televi- 
sion set was purchased new in March or April prior to the 
December it was stolen, that the purchase price was $750 
and that it was "working all right" before it was stolen, 
was substantial evidence-of value, and further, as defen- 
dant elicited this information on cross-examination, he 
was not in a position to complain about it, State v. Phillips, 
1971-NMCA-114, 83 N.M. 5, 487 P.2d 915. 

Value of checks. — Defendant was not entitled to an 
instruction on fourth degree larceny as a lesser included of- 
fense of third degree larceny on the grounds that the $3,200 
in checks he stole were neither endorsed nor stamped and 
therefore worthless. The value of a check, in the absence of 
proof to show a lesser value, is measured by what the owner 
of the check could expect to receive for the check at the time 
of the theft, i.e. the check's face value. Gallegos v. State, 
1992-NMSC-014, 113 N.M. 339, 825 P.2d 1249. 

Market value. — Testimony of expert witnesses that 
a fair market value of stolen scrap metal was in excess of 
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$100 constituted substantial evidence to support convic- 
tion of defendants for larceny of property worth over $100. 
State v. Hunt, 1972-NMCA-055, 83 N.M. 753, 497 P.2d 755, 
cert. denied, 83 N.M. 740, 497 P.2d 742. 

Cost or replacement value distinguished. — In 
prosecution for larceny of a plow, where jury was instructed 
to determine market value thereof, jury was not warranted 
in considering its cost or replacement value. State v. Gal- 
legos, 1957-NMSC-052, 63 N.M. 57, 312 P.2d 1067. 

Evidence sufficient. — Testimony that part of the 
item stolen, if it was considered as scrap, was worth $30, 
that its replacement cost was $110 and that its market 
value was $170 to $180 was sufficient for a conviction un- 
der this statute for larceny of an item in excess of $100 
but less than $2500. State v. Landlee, 1973- NMCA- 112,85 
N.M. 449,513 die 186. 


“D, SUFFICIENCY. 


Identification adequate. — Where victim and wit- 
ness of robbery perpetrated by two masked men described, 
on the night of the robbery, the robber and the clothes he 
was wearing, and at trial identified clothes found in de- 
fendant's apartment and defendant himself on basis of his 
posture, size and stoop, there was sufficient evidence to es- 
tablish that defendant was one of the men involved in the 
robbery. State v. Quintana, 1961-NMSC-108, 69 N.M.‘51, 
864 P.2d 120; see also State v. Montano, 1961-NMSC-174, 
69 N.M. 332, 367 P.2d 95. 

Exclusion of every reasonable hypothesis save 
guilt. — Circumstantial evidence of defendant's aiding or 
abetting larceny was substantial and did not fail to ex- 
clude every reasonable hypothesis other than defendant's 
guilt, where he changed positions in car containing stolen 
property and helped reload a television set which fell off 
the roof of the vehicle, which actions excluded the defense 
hypothesis that defendant was asleep and knew nothing 
about the larceny. State v. Phillips, 1971-NMCA-114, 83 
N.M. 5, 487 P.2d 915. 

In prosecution for larceny of signal wire, tracks from 
car belonging to codefendant and along line of cut wire, 
which were shown to match those made by defendant's 
boots, along with unexplained flight from the scene and 
removal of some cut wire about 100 feet in the direction of 
the car excluded every reasonable hypothesis other than 
guilt. State v. Hardison, 1970-NMCA-043, 81 N.M. 430, 
467 P.2d 1002. 

"Exclusive" possession. — If the unexplained posses- 
sion of stolen property found in defendant's apartment 
was within his "exclusive" possession, that circumstance 
coupled with other culpatory and incriminating cireum- 
stances is sufficient to sustain conviction of larceny. State 
v. Flores, 1966-NMSC-059, 76 N.M. 134, 412 P.2d 560. 

The "exclusive" possession which creates an inference 
of guilt does not mean that the possession must be sepa- 
rate from all others provided there is other evidence to 
connect the defendant with’the offense. State v. Flores, 
1966-NMSC-059, 76 N.M. 134, 412 P.2d 560. 

Proof of ownership. — In prosecuting larceny, the 
state need not prove ownership in a particular person; 
proof that the property belonged to someone other than the 
defendant is sufficient. State v. Brown, 1992-NMCA-028, 
113 N.M. 631, 830 P.2d 183, cert. denied, 113 N.M. 636, 
830 P.2d 553. 

Sale of property. — While something more than pos- 
session alone must be shown to establish corpus delicti 
of larceny, where ring owned by woman was relinquished 
by her to jailer when she was confined in jail in which 
defendant was a trustee and defendant had the ring in his 
possession afterwards and sold it to another, the corpus 
delicti of larceny was established by circumstantial evi- 
dence. State v. Buchanan, 1966-NMSC-045, 76 N.M: 141, 
412 P.2d 565. 
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Evidence that defendant employee took property be- 
longing to corporate owner from the business where it had 
been repaired, sold the property to a third person and re- 
tained the proceeds of the sale, and that defendant had 
no authority either to obtain possession of the property 
or to sell it, was evidence of an unlawful taking with the 
requisite intent. State v. Robertson, 1977-NMCA-044, 90 
N.M. 382, 563 P.2d 1175, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

Taking money from lounge constituted larceny 
even where the person defendant took the money from 
was employed at the lounge, had custody of the money, 
and consented to the taking of the money, since the money 
belonged to the owner, not the employee and even if the 
employee had turned the money over to the defendant 
willingly, she had no authority to do so. State v. Rhea, 
1974-NMCA-030, 86 N.M, 291, 523 P.2d 26, cert. denied, 
86 N.M. 281, 523 P.2d 16. 

Sufficient evidence to support conviction, despite 
failure to preserve fingerprints or trace ownership of 
weapon. State v, Peterson, 1985-NMCA-109, 103 N.M. 638, 
711 P.2d 915, cert. denied, 475 U.S. 1052, 106 S. Ct. 1279, 
89 L. Ed. 2d 586 (1986), 

Sufficient evidence to support retrial for lar- 
ceny. — When reviewing whether sufficient evidence 
exists to support retrial, an appellate court includes in 
its review any erroneously admitted evidence, and if 
all the evidence, including the wrongfully admitted evi- 
dence, is sufficient, then retrial following appeal is not 
barred. State v. Winters, 2015-NMCA-050, cert. denied, 
2015-NMCERT-004. 

Following reversal of defendant's conviction for larceny 
over $2,500, the court of appeals held that the evidence 
that defendant's truck was found at the scene with. the 
stolen property in the bed of the truck, combined with the 
erroneously admitted arresting officer's opinion that shoe 
prints found at the scene matched shoe prints found at 
defendant's residence, was sufficient to permit the jury 
to reasonably infer that defendant was at the scene and 
committed the theft; defendant is subject to retrial on 
remand. State v. Winters, 2015-NMCA-050, cert. denied, 
2015-NMCERT-004. 

Evidence insufficient. — Evidence that smooth soled 
tracks were found between area where wire was being 
larcenously cut and car belonging to one defendant, and 
that woman within the car was wearing smooth soled 
moccasins, where no attempt to match moccasins. to 
tracks was made, was insufficient to exclude every reason- 
able hypothesis other than her guilt. State v. Hardison, 
1970-NMCA-0438, 81-N.M. 430, 467 P.2d 1002. 

Where proof relied upon to establish defendant's guilt 
of breaking and entering and larceny was purely circum- 
stantial and not incompatible with innocence on any ratio- 
nal theory, or incapable of explanation on any reasonable 
hypothesis, it was error for the court not to have directed 
a verdict of acquittal at the close of the state's case. State 
v. Campos, 1968-NMSC-177, 79 N.M. 611, 447 P.2d 20. | 

Insufficient evidence that value of stolen prop- 
erty over $2,500, State v. Seward, 1986-NMCA-062, 104 
N.M., 548, 724 P.2d 756, cert..denied, 104 N.M..522, 724 
P,2d 231. 

Insufficient evidence of intent to permanently de- 
prive owner of stolen items. — Where defendant: was 
conyicted of larceny based on DNA evidence found in a 
burglarized house, there was insufficient evidence to per- 
mit a rational jury to find the essential facts to establish 
each element of the crime of larceny beyond a reasonable 
doubt, because although there was evidence that defen- 
dant had entered the property without. authorization, the 
state, without presenting any evidence linking defendant 
to the stolen items, failed to establish, either directly or 
by circumstantial evidence, that defendant took or car- 
ried away the stolen items with the specific intent to 
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permanently deprive the owner of those items. State v. 
Ledbetter, 2020-NMCA-046. 


VI. INSTRUCTIONS. 


Intent. — Where on appeal it was contended an error oc- 
curred for the district court to give a general intent instruc- 
tion without instructing the jury that it did not apply to a 
specific intent crime, because the instruction substantially 
followed the applicable law, there was no fundamental er- 
ror. State v. Gee, 2004-NMCA-042, 135 N.M. 408, 89 P.3d 80, 
cert. denied, 2004-NMCERT-003, 135 N.M. 321, 88 P.3d 261. 

Error in time period charged harmless. — Where 
crime of grand larceny was charged as having been com- 
mitted on February 15, 1953, the information charging 
theft of a washing machine over the value of $20.00 was 
filed January 4, 1954, and meanwhile the statute defining 
the crime was amended on June 12, 1953, by substitut- 
ing $50.00 in lieu of $20.00, fact that the court's instruc- 
tions permitted jury to find that the offense had occurred 
on February 18, 1953, or at any time within the three 
years next preceding the date the information was filed 
was harmless, as the evidence conclusively showed that 
the offense had occurred prior to the effective date of the 
amendment, and moreover, the error was waived. State v. 
Johnson, 1955-NMSC-070, 60 N.M. 57, 287 P.2d 247, 

Incorrect identification of victim not fundamen- 
tal error, — Instructions to which defendant in prosecu- 
tion for burglary and larceny made no objection, incor- 
rectly setting forth the name and address of the victim, 
did not constitute fundamental error. State v. Jaramillo, 
1973-NMCA-029, 85 N.M. 19, 508 P.2d 1316, cert. denied, 
85 N.M. 5,508 P.2d 1802, and cert. denied, 414 U.S. 1000, 
94 S. Ct. 353, 38 L. Ed. 2d 236 (1973). 

Charge on circumstantial evidence proper. — In- 
struction on circumstantial evidence concerning the steal- 
ing and unlawful branding of a bull calf was not erroneous 
because of inclusion of statement "that before you would be 
authorized to find a verdict of guilty against the defendant 
where the evidence is circumstantial, the facts and circum- 
stances shown in the evidence must be incompatible upon 
any reasonable hypothesis with the innocence of the defen- 
dant and incapable of explanation upon any reasonable hy- 
pothesis other than that of the guilt of the defendant." State 
v. Reed, 1951-NMSC-021, 55 N.M. 231, 230 P.2d 966, cert. 
denied, 342 U.S, 932, 72 S. Ct. 874, 96 L. Ed. 694 (1952). 

Cumulative instruction. — The court was not re- 
quired to give instruction on circumstantial evidence 
which was cumulative. State v. Reed, 1951-NMSC-021, 55 
N.M. 231, 230 P.2d 966, cert. denied, 342 U.S. 932; 72 8, Ct. 
374, 96 L. Ed. 694 (1952). 

Instruction on larceny by employee incorrect. 
— Defendant's requested instruction which told the jury 
that if the defendant was an employee of the corporate 
owner and as such had the right to have the possession 
of the equipment in question, then even though he sold 
said equipment without authority, he was not guilty of 
larceny, was an incorrect statement of the law because 
it failed to recognize that defendant's physical control 
of the equipment was no more than custody on behalf of 
an employer who retained possession: State v. Robertson, 
1977-NMCA-044, 90 N.M. 382, 563 P.2d 1175, cert. denied, 
90 N.M. 687, 567 P.2d 486. 

Larceny as included offense. — Because robbery is 
an aggravated larceny, so that larceny is necessarily in- 
cluded within the offense of robbery, defendant had the 
right to have instructions on larceny submitted to the jury, 
since there was evidence from several defense witnesses 
which tended to establish that offense. State v. Wingate, 
1975-NMCA-035, 87 N.M. 397, 534 P.2d 776. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974), 
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For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N.M.L. Rev. 229 (1982). 

For annual survey of New Mexico Criminal Law, see 20 
N.M.L. Rev. 265 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Larceny § 1 et seq. 

Should ownership of property be laid in the husband or 
the wife in an indictment for larceny, 2 A.L.R. 352. 

Intent to convert property to one's own use or to the use 
of third person as element of larceny, 12 A.L.R. 804, 

"Asportation" which will support charge of larceny, 19 
A.L.R. 724, 144 A.L.R. 1383. 

Appropriation of property after obtaining possession by 
fraud as larceny, 26 A.L.R. 381.~ 

Assisting in transportation or disposal of property 
known to have been stolen as rendering one guilty of lar- 
ceny, 29 A.L.R. 1031. 

Individual criminal responsibility of officer or employee 
for larceny, through corporate act, of property of third per- 
son, 33 A.L.R. 787. 

Larceny or embezzlement by one spouse of other's prop- 
erty, 55 A:L.R. 558. 

"Larceny" within fidelity bond, 56 A.L.R. 967. 
| Sufficiency of verdict on conviction, which fails to state 
value of property, 79 A.L.R. 1180. 

Dog as subject of larceny, 92 A.L.R. 212. 

Larceny of gas, 113 A:L.R. 1282. 

Distinction between. larceny and embezzlement, 146 
A.L.R. 532. 

Gambling or lottery paraphernalia as subject of larceny, 
§1A.L.R.2d 1396. 

Relative rights, as between purchaser of chattel from 
one who previously bought it with stolen money, and vic- 
tim of the theft, 62 A.L.R.2d 537. 

Law as to cats, 73 A.L.R.2d 1032, 8 A.L.R.4th 1287, 55 
A.L.R.4th 1080, 68 A.L.R.4th 823. 

Carcass: stealing carcass as- within statute making it 
larceny to steal cattle or livestock, 78 A.L.R.2d 1100. 

Taking, and pledging or pawning, compere s property as 
larceny, 82 A.L.R.2d 863. 
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Stolen money or property as subject of larceny, 89 
A.L.R.2d 1435. 

Entrapment or consent, 10 A.L.R.3d 1121. 

Cotenant taking cotenancy property, 17 A.L.R.3d 1394. 

Single or separate larceny predicated upon stealing 
property from different owners at same time, 37 A.L.R.3d 
1407. 

-Rented vehicles: criminal liability in connection with 
rental of motor vehicles, 38 A.L.R.3d 949. 

Purse snatching as robbery or theft, 42 A.L.R.3d 1381. 

Price tags: changing of price tags by patron of self- 
service store as criminal offense, 60 A.L.R.3d 1293. 

Gambling: retaking of money lost at gambling as rob- 
bery or larceny, 71 A.L.R.3d 1156. 

What constitutes larceny "from a person," 74 A.L.R.3d 271. 

Criminal liability for wrongfully obtaining unemploy- 
ment benefits, 80 A.L.R.3d 1280. 

Instruction allowing presumption or inference of guilt 
from possession of recently stolen property as violation 
of defendant's privilege against self-incrimination, 88 
A.L.R.3d 1178. 

Applicability of best evidence rule to proof of ownership 
of allegedly stolen personal property in prosecution for 
theft, 94 A.L.R.3d 824. 

Coercion, compulsion, or duress as defense to charge of 
robbery, larceny, or related crime, 1 A.L.R.4th 481. 

Criminal liability under state laws in connection with 
application for, or receipt of, public welfare payments, 22 
A.L.R.4th 534. 

Bank officer's or employee's misapplication of funds as 
state criminal offense, 34 A.L.R.4th 547. 

Criminal liability for theft of, interference with, or un- 
authorized use of computer programs, files, or systems, 51 
A.L.R.4th 971. 

Cat as subject of larceny, 55 A.L.R.4th 1080. 

Consideration of sales tax in determining value of sto- 
len property or amount of theft, 63 A.L.R.5th 417. 

What constitutes violation of 15 USCS § 714m(c), proscrib- 
ing larceny or conversion of property owned by or pledged to 
commodity credit corporation, 109 A.L.R. Fed. 871. 

52A C.J.S, Larceny §§ 1 to 29. 


Robbery consists of the theft of anything of value from the person of another or from the imme- 
diate control of another, by use or threatened use of force or violence. 

Whoever commits robbery is guilty of a third degree felony. 

Whoever commits robbery while armed with a deadly weapon is, for the first offense, guilty of 
a second degree felony and, for second and subsequent offenses, is guilty of a first degree felony. 


History: 1953 Comp., § 40A-16-2, enacted by Laws 
1968, ch. 303, § 16-2; 1978, ch. 178, § 1. 

Cross references. — For definition of deadly weapon, 
see 30-1-12 NMSA 1978. 

For aggravated assault, see 30-3-2 NMSA 1978. 

For assault with intent to commit a violent felony, see 
30-3-3 NMSA 1978. 


ANNOTATIONS 
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I. GENERAL CONSIDERATION. 


Specification of "anything of value". — Because 
the use of the phrase "anything of value" in Section 30- 
16-2 NMSA 1978 to describe the stolen property does not 
specify what type of property theft will be punished, the 
state's legal theory of the crime supplies the “anything 
of value" element of robbery in cases where that crime 
is charged. State v. Gutierrez, 2011-NMSC-024, 150 N.M. 
232, 258 P.3d 1024. 

Specification of "anything of value" resulted in 
double jeopardy. — Where the child was charged with 
armed robbery for taking both an automobile and the keys 
to the automobile in violation of Section 30-16-2 NMSA 
1978 and for the unlawful taking of a motor vehicle in 
violation of Section 30-16D-1 NMSA 1978, the child's con- 
duct underlying both crimes was unitary; and both con- 
victions required the same proof of the theft of the auto- 
mobile, the unlawful taking of a motor vehicle conviction 
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was subsumed by the robbery conviction and the child's 
conviction for both resulted in double jeopardy. State v. 
Gutierrez, 2011-NMSC-024, 150 N.M. 232, 258:P.3d 1024. 

Crime of violence. — The district court properly in- 
cluded defendant's state robbery conviction as a violent 
felony under 18 U.S.C. § 924, the Armed Career Criminal 
Act. United States v. Lujan, 9 F.3d 890 (10th Cir. 1998). 

Increased penalty provision strictly construed. 
— A more severe punishment on conviction for a second 
offense is deemed highly penal and therefore must be 
strictly construed. State v. Garcia, 1978-NMSC-039, 91 
N.M. 664; 579 P.2d 790. 

Enhanced sentence not double: jeopardy. — Val- 
idly increasing a defendant's sentence after conviction 
according to the provisions of the enhancement: stat- 
ute does not amount to double jeopardy. State v. Stout, 
1981-NMSC-045, 96 N.M.'29, 627 P.2d 871. 

Sentencing statutes not conflicting. — Former Sec- 
tion 31-18-4 NMSA 1978 does not conflict with this section 
in providing that the first year of the statutory sentence 
for a felony, other than a capital felony, in commission of 
which a firearm was used, shall not be suspended; the two 
statutes are in harmony, each expressing a separate leg- 
islative intent. State v. Wilkins, 1975-NMCA-069, 88 N.M. 
116, 537:P.2d 1012, cert. denied, 88 N.M. 319, 540 P.2d 249 
(decided under prior law, statute repealed). 

Even though this section provides an increased penalty 
for second or subsequent armed robberies, it does not con- 
flict with the Habitual Offender Statute, 31-18-5) NMSA 
1978 (now repealed), which applies only to a current felony 
"not otherwise punishable by death or life imprisonment," 
since second or subsequent armed robberies are punishable 
by life imprisonment. State v. Roland, 1977-NMCA-043, 90 
N.M. 520, 565 P.2d 1037, cert. denied, 90 N.M. 637, 567 P.2d 
486 (decided under prior law, statute repealed). 

Habitual Offender Statute, 31-18-5 NMSA 1978 (now 
repealed), does not apply to second or subsequent armed 
robberies. State v. Roland, 1977-NMCA-048; 90 N.M. 520, 
565 P.2d 10387, cert. denied, 90 N.M. 637, 567 P.2d:486 (de- 
cided under prior law, statute repealed). | 

Intent of provision. — The fact that the defendant 
was convicted in one criminal proceeding of two armed 
robberies charged under separate counts of one indict- 
ment was not sufficient to invoke the increased penalty 
provision of this section, which is intended to serve as a 
warning to first offenders and to provide increased pun- 
ishment for those who persist in violations of the law 
after having been formally convicted, State v. Garcia, 
1978-NMSC-039, 91 N.M. 664, 579 P.2d 790. 

When enhanced penalty proper. — Any armed rob- 
bery offense committed subsequent to a conviction for 
armed robbery is a first degree felony calling for the en- 
hanced penalty contemplated by this section. State v. Gar- 
cia, 1978-NMSC-039, 91 N.M. 664, 579 P.2d 790. 

Pretrial notice of enhanced sentence not re- 
quired, — The state is not required to. give a defen- 
dant notice before trial on the substantive offense that 
enhancement may be sought after conviction. By filing 
a pleading seeking to enhance the defendant's sentence 
after conviction, the state complies with due process re- 
quirements. State v. Stout, 1981-NMSC-045, 96 N.M. 29, 
627 P.2d 871, 


II], MULTIPLE PROSECUTIONS OR’ 
PUNISHMENTS. 


Single intent not applicable to robbery. — Robbery 
is not merely a property crime, but a crime against a per- 
son and the robbery statute is designed to protect citizens 
from violence and to punish the use of violence. The leg- 
islature intended to allow separate charges for each in- 
dividual against whom violence or the threat of violence 
is separately used, The unit of prosecution for robbery 
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is not based on the defendant's intent. State v. Bernal, 
2006-NMSC-050, 140 N.M. 644, 146 P.3d 289. f 

Separate and discrete acts. — Where defendant had 
the intent to steal only one victim's property, but used 
separate and discrete acts of force and threats of force 
against two victims in an attempt to obtain that property, 
multiple attempted robbery charges do not violate double 
jeopardy. State v. Bernal, 2006-NMSC-050, 140 N.M. 644, \ 
146 P.3d 289. 

Single or multiple thefts. — Where property. is sto- 
len from the same owner and from the same place ‘by a 
series of acts, if each taking is the result of a separate, 
independent’ impulse, each is a separate crime; but: if the 
successive takings are all pursuant to a single, sustained 
criminal impulse and in execution of a general fraudulent 
scheme, they together constitute a single larceny, regard- 
less of the time which may elapse between each act, State 
v. Allen, 1955-NMSC-015, 59 N.M. 139, 280 P.2d 298. 

Question for jury. — Whether acts of defendant and 
companions in stealing victim's vodka and later return- 
ing, whipping victim and stealing money, constituted two 
offenses or only one was a question of fact for the jury un- 
der instructions to disregard testimony of more than one 
taking if they found the takings: constituted separate of- 
fenses. State v. Allen, 1955-NMSC-015, 59 N.M. 139, 280 
P.2d 298. 

Two convictions for one conspiracy unconstitu- 
tional, — Because the defendant robbed two different vic- 
tims but only one conspiracy to commit the robberies existed, 
it was violation of double jeopardy to convict the defendant 
for two conspiracies, as he was punished twice for the same 
offense. State v. Jackson, 1993-NMCA-092, 116 N.M. 130, 
860 P.2d 772, cert. denied, 115 N.M. 795, 858 P.2d 1274. 

Charge of larceny is necessarily included in 
charge of robbery. State v. Eckles, 1968-NMSC-079, 79 
N.M. 138, 441 P.2d 36, 

Legislative intent for separate ita 
— As each offense includes one statutory element not 
included in the other, the presumption is that the legis- 
lature intended to punish separately the two offenses of 
aggravated assault and armed robbery. State v. Armijo, 
2005-NMCA-010, 136 N.M. 723, 104 P.3d 1114. 

Attempted robbery and conspiracy to commit 
robbery. — Convictions for attempted robbery and 
conspiracy to commit robbery did not violate the con- 
stitutional prohibition against double jeopardy. State v. 
Carrasco, 1997-NMSC-047, 124.N.M, 64, 946 P.2d ‘1075. 

Unitary conduct in commission ‘of murder and 
robbery. — Since the defendant's conduct in stabbing 
and robbing a cabdriver was unitary, the elements of 
armed robbery were subsumed by the elements of felony 
murder in the course of an armed robbery and conviction 
and sentencing of the defendant for both felony murder 
and the underlying felony of armed robbery violated 
double jeopardy. State v. Contreras, 1995-NMSC- 056, 120 
N.M. 486, 903 P.2d 228. © 

Double jeopardy. — State v. Maes, 1983-NMCA-073, 
100 N.M. 78, 665 P.2d 1169 is no longer considered to 
be controlling authority, because the analysis contained 
therein predates, and has been replaced by, the two- 
pronged analysis of Swafford v. State, 1991-NMSC-048, 
112 N.M. 3, 810 P.2d 1228 for determining whether a de- 
fendant's right to be free from double jeopardy is violated 
by his convictions. State v. Armijo, 2005-NMCA-010, 136 
N.M. 723, 104 P.3d 1114. 

Convictions for felony murder and robbery, because 
they arise out of unitary conduct, violate the defendant's 
right to be free from double jeopardy. State v. Duffy, 
1998-NMSC-014, 126 N.M. 132, 967 P.2d 807. 

Where armed robbery provided the underlying felony 
for defendant's first degree murder conviction, the ele- 
ments of the former crime were subsumed within the el- 
ements of the murder offense and, therefore, reversal of 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-16-2 


defendant's conviction and sentence for armed robbery 
was required, State v. Foster, 1999-NMSC-007, 126 N.M. 
646, 974 P.2d 140. 

Plaintiff who was convicted in a justice of the peace 
court (now replaced by magistrate courts) of petty mis- 
demeanor of receiving stolen property, and was later con- 
victed in the district court of the second degree felony of 
armed robbery, was not placed in double jeopardy, and the 
state was not barred or estopped from prosecuting and 
convicting him for the armed robbery. State v. Gleason, 
1969-NMCA-054, 80 N.M. 382, 456 P.2d 215. 

The defendant's acts of taking truck keys and using 
them to drive the truck away supported separate convic- 
tions for armed robbery and unlawful taking of a vehicle, 
and his double jeopardy right to be free from multiple 
punishment was not violated by his sentence for unlaw- 
ful taking. State v. McGruder, 1997-NMSC-023, 123 N.M. 
302, 940 P.2d 150. 

Grand larceny and armed robbery merged. 
— Where the act'of grand larceny was necessary to, or 
incidental to, the crime of armed robbery which the de- 
fendant committed, the offense of grand larceny was 
merged with the graver offense of armed robbery, and 
hence although the defendant was properly convicted of 
both armed robbery and grand larceny, he could not be 
doubly punished for both of those crimes. State v. Quin- 
tana, 1961-NMSC-108, 69 N.M. 51, 364 P.2d 120; State v. 
Montano, 1961-NMSC-174, 69 N.M. 332, 367 P.2d 95. 

Offense of receiving stolen property cannot 
be included within armed robbery. State v. Mares, 
1968-NMCA-042, 79 N.M. 327, 442 P.2d 817. 

No bar to subsequent prosecution. — The facts nec- 
essary to sustain a conviction of receiving stolen property 
could not possibly sustain a conviction of armed robbery, 
which is essential to make a prior conviction a bar to a sub- 
sequent prosecution and conviction for a greater offense. 
State v. Mares, 1968-NMCA-042; 79 N.M. 327, 442 P.2d 817. 

The fact that defendant pleaded guilty, or at least indi- 
cated his guilt and was thereupon convicted of receiving 
stolen property, which property later turned out to be a 
portion of the property taken by him in the armed robbery, 
in no way clothed him with immunity from being charged, 
tried and convicted of the far more serious offense of 
which he was guilty. State v. Mares, 1968-NMCA-042, 79 
N.M. 327, 442 P.2d 817. 

No bar to dual punishments. — The offenses of 
receiving stolen property and armed robbery fail to fall 
within the prohibition against punishment for more than 
one offense because the criminal intent essential to the 
felony of armed robbery is not an essential element of the 
petty misdemeanor of receiving stolen property. State v. 
Mares, 1968-NMCA-042, 79 N.M. 327, 442 P.2d 817. 

Merger with aggravated battery. — Aggravated bat- 
tery merges with a robbery offense when the defendant's 
intent to take a victim's purse includes an intent to injure 
the victim. State v, Gammil, 1989-NMCA-005, 108 N.M. 
208, 769 P.2d 1299, overruled in part on other grounds, 
State v. Fuentes, 1994-NMCA-158, 119 N.M. 104, 888 P.2d 
986, cert. denied, 119 N.M. 168, 889 P.2d 203 (1995). 

Offense of aggravated battery did not merge with 
armed robbery. State v. Sandoval, 1977-NMCA-026, 90 
N.M. 260, 561 P.2d 1353, cert. denied, 90 N.M. 637, 567 
P.2d 486. 

Separate punishment for armed robbery and aggra- 
vated battery is consistent with legislative intent and 
does not constitute double jeopardy. State v. Fuentes, 
1994-NMCA-158, 119 N.M. 104, 888 P.2d 986, cert. denied, 
119 N.M. 168, 889 P.2d 203 (1995), 

Aggravated battery does not constitute lesser 
included offense. — The concept of lesser included of- 
fenses is not involved in a prosecution for armed robbery. 
and aggravated battery because either offense can be 
committed without committing the other offense. State v. 
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Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 1353, 
cert. denied, 90 N.M. 637, 567 P.2d 486. 

Elements of aggravated battery and armed rob- 
bery differ. — Since taking the victim's purse was a fact 
required to be proved under the armed robbery charge, 
but not under the aggravated battery charge, and ap- 
plication of force was a fact required to be proved under 
the aggravated battery charge, while threatened use of 
force would be acceptable proof under the armed robbery 
charge, the elements of the two crimes were not the same. 
State v, Sandoval, 1977-NMCA-026, 90 N.M. 260, 561 P.2d 
1353, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Sentences for robbery and aggravated burglary 
proper. — Since theft is a necessary element of robbery 
but it is not necessarily involved in aggravated burglary; 
which requires only the element of intent to commit fel- 
ony or theft, while an unauthorized entry is an element of 
aggravated burglary but not of robbery, the crimes did not 
involve the same elements, and therefore, defendant could 
be sentenced for each of these crimes. State v. Ranne, 
1969-NMCA-029, 80 N.M. 188, 453 P.2d 209. 

Consecutive sentences for armed robbery and 
false imprisonment were proper; since the elements 
of the two crimes are dissimilar and the evidence required 
to establish each crime is independent, it was clear the 
crimes did not merge even when considered in light of the 
facts. State v. Moore, 1989-NMCA-073, 109 N:M. 119, 782 
P.2d 91, cert. denied, 109 N.M. 54, 781 P.2d 782; State v. 
Ibarra, 1993-NMCA-040, 116 N.M: 486, 864 P.2d 302, cert. 
quashed, 117 N.M. 744, 877 P.2d 44 (1994), and cert. denied, 
513 US. 1157, 115 S, Ct. 1116, 130 L. Ed. 2d 1080 (1995). 

Robbery of money and unlawful taking of vehicle 
not merged. — Unlawful taking of a vehicle in viola- 
tion of 64-9-4A, 1953 Comp., was not a necessary ingredi- 
ent of offense of robbery of money by use or threatened 
use of force and violence; hence, defendant committed 
two separate and distinct criminal offenses, and the fact 
that they were committed on the same day,’or even that 
one succeeded the other as part of one episode of crimi- 
nal activity, did not cause them to merge. State v. Eckles, 
1968-NMSC-079, 79 N.M. 138, 441 P.2d 86 (decided under 
prior law, statute-repealed). 

Convictions for robbery and battery against a 
household member did not violate double jeopardy. 
— Where defendant, who was a former employee of a res- 
taurant, had an intimate romantic relationship with the 
victim who was the assistant manager of the restaurant; 
under the guise of returning the victim's cell phone, defen- 
dant approached the victim outside the restaurant, grabbed 
two money bags containing receipts of the restaurant 
that the victim intended to deposit; and when defendant 
grabbed the money bags, defendant struck the victim in the 
face and fled the scene, defendant's conviction for robbery 
and battery against a household member did not violate 
double jeopardy. State v. Gutierrez, 2012-NMCA-095, 286 
P.3d 608, cert. denied, 2012-NMCERT-008. 


III, ELEMENTS OF OFFENSE. 


Criminal intent. — Theft is an element of the crime 
of robbery and it includes the concept of criminal intent, 
State v. Nelson, 1971-NMCA-152, 88 N.M. 269, 490 P.2d 
1242, cert. denied, 83 N.M. 259, 490 P.2d 1232. 

Aggravated assault and armed _ robbery 
distinguished. Aggravated assault contains an ele- 
ment that armed robbery does not: striking at a victim in- 
stead of just threatening him. Armed robbery contains an 
element that aggravated assault does not: taking victim's 
property with the intent to permanently deprive victim of 
the property. State v, Armijo, 2005-NMCA-010, 136 N.M. 
723, 104 P.3d 1114, 

Intent to steal. — A specific criminal intent, the intent 
to steal, is an essential element of the crime of robbery, 
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and'the use or threatened use of force or violence does not 

eliminate such an intentias an element of that crime. State 

v. Puga, 1973-NMCA-079, 85 N.M. 204, 510 P.2d 1075. 
Element of "carrying away" may be satisfied with- 
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out actual possession. — The instant that a cashier,, 


under coercion from the defendant, removes money from 
a cash register, the element of "carrying away" the money 
is satisfied, even though the defendant is apprehended 
prior to his actually taking possession of the money. State 
v, Williams, 1982-NMSC-041, 97.N.M, 634, 642 P.2d 1093, 
cert. denied, 459 U.S. 845, 108 S.Ct. 101, 74 L. Ed.-2d o4 
(1982). 

Larceny plus force, — The presence of violence,,ac- 
tual or constructive, is an essential ingredient of robbery, 
but not of larceny, so that robbery is a compound or aggra- 
vated larceny, composed of the crime of larceny from the 
person with the aggravation of force, actual or: construc- 
tive, used in the taking. State v. Wingate, 1975-NMCA-035, 
87 N.M. 397, 534 P.2d.-776. 

Use or threatened use of force. is aasential ele- 
ment of robbery under this section, State v. Martinez, 
1973-NMCA-120, 85.N.M. 468, 513.P.2d,402. 

Armed robbery. — Armed robbery may involve 
the. use, of force or, the threat. of force. State v. Armijo, 
2005-NMCA-010, 136. N.M..723, 104 P.3d 1114. 

Force or intimidation is gist of offense under this 
section. State v. Sanchez, 1967-NMCA-009, 78 N.M. 284, 
430 P.2d 781. 

Amount. or degree of force is not determinative 
factor in establishing the use of force in robbery. State 
v, Martinez, 1973-NMCA-120, 85 N.M. 468; 513 P.2d 402; 
State v, Segura,,1970-NMCA-066, 81.N.M. 673, 472 P.2d 
387, cert. denied, 81 N.M, 669, 472.P.2d 383. 

Compulsion the issue. — Where force is charged un- 
der this section, the issue is not how much force was used, 
but whether the force was sufficient to compel the victim to 
part with his property, State v. Sanchez, 1967-NMCA-009, 
78 N.M. 284, 4380 P.2d 781, 

Force or intimidation is gist of offense. — Under 
this section the force or fear must be the moving cause 
inducing the victim to part. unwillingly with his property. 
State v. Sanchez, 1967-NMCA-009, 78 N.M. 284, 430 P.2d 
781, 

Amount or degree of force is not determinative 
factor. — The use or threatened use of force or violence is 
not, in and by itself, sufficient to sustain a conviction for 
robbery; it. must be the lever by which the thing of value 
is separated from the person or immediate control of an- 
other, State v. Baca, 1971-NMCA-142, 83 N.M..184, 489 
P.2d 1182; see. also State v. Martinez, 1973-NMCA-120, 85 
N.M, 468, 513 P.2d 402. 

Implicit threat. — Neither, statutory language nor 
case law limit the term "threat" to explicit, verbal threats 
of force. State:v. Hernandez, 2003-NMCA-131, 134 N.M. 
510, 79 P.3d,1118, cert. denied, 2003-NMCERT-002, 134 
N.M. 728, 82 P.3d 538. 

Force used for mere escape not sufficient. — Un- 
der the facts of the present case, the victim's money was 
removed and separated from his person by stealth, and 
the defendant's use of a weapon only after the money was 
separated from the victim was merely an action to hold 
victim at bay as he escaped from the motel. The use of 
force to retain property or to facilitate escape does not 
satisfy the force element necessary for the crime of rob- 
bery. Thus, there was insufficient evidence to support the 
defendant's conviction for armed robbery. State v. Lewis, 
1993-NMCA-165, 116 N.M. 849, 867 P.2d 1231. 

Intimidating reasonable man, — Under this sec- 
tion where fear or intimidation is charged, it is necesSary 
to show that the circumstances were such as to cause a 
reasonable man to apprehend danger and that he could 
be reasonably expected to give up his property in order 
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to protect himself. State. v. Sanchez, 1967-NMCA-009, 78 
N.M. 284, 430:P.2d 781, 

Assault and putting i in fear. — It was not necessary 
that the assault be "with force and violence," if it was 
done by "assault and putting in fear." Territory v. Abeita, 
1873-NMSC-001,-1 N.M. 545 (decided under prior law). 

Armed robbery is not offense distinct from rob- 
bery; the offense is robbery whether or not armed, and 
whether or not one is an accessory; "armed robbery" is a 
way to commit "robbery" and, if done in that way, the pen- 
alty is greater but the basic offense remains robbery. State 
v, Roque, 1977-NMCA-094, 91 N.M. 7, 569 P.2d 417, cert. 
denied, 91 N.M. 4, 569 P.2d 414, 

Robbery of a deceased: person. — Where defendant, 
with the assistance of others, robbed and then killed the 
victim, left the scene only to return several hours later 
to empty the victim's pocket of cash and pour gasoline 
throughout the residence and on the victim's body and 
set the residence on fire, defendant was properly con- 
victed under the robbery statute for the second robbery, 
because the principle of law that one cannot, be guilty of 
robbery if-the victim is a deceased, person does not ap- 
ply where a robbery.and homicide are a part of the same 
transaction and are so interwoven with each other as to 
be inseparable, and it is reasonable to conclude that de- 
fendant's second. robbery and the subsequent arson were 
directly connected with the original robbery and killing, 
and therefore the second robbery can rationally be linked 
to the murder that enabled the peers State v. Mowtoya, 
2017-NMCA-033, cert. denied. 

Degree of force a jury issue. — The question of 
whether or not the snatching of the purse from the vic- 
tim was accompanied by sufficient force to constitute rob- 
bery is a factual determination, within the province of the 
jury's.discretion. State v, Clokey, 1976-NMSC-035, 89 N.M. 
453, 553 P.2d 1260. 

Gun as deadly weapon. — There was no room for ar- 
gument that gun with which defendant.was armed when 
he committed assault. and robbery was not a dangerous 
weapon, whether loaded or unloaded. State v. Montano, 
1961-NMSC-174, 69 N.M.:332, 367 P.2d 95. 

BB gun as a deadly weapon. — Although a BB gun 
is not a deadly weapon as a matter of law, where the state 
was prepared to show that defendant pointed what looked 
to the victim to be a handgun at the victim's stomach area 
and. demanded money, a jury could reasonably conclude 
that the gun and’ the manner of use indicated that it was 
a weapon that could inflict a dangerous wound. State v. 
Fernandez, 2007-NMCA-091, 142 N.M. 231, 164. P.3d 112.,. 

Ownership. — The crime of robbery requires that the 
property taken be in the immediate control of another; 
however, the property need not be owned by the person 
from whom it was taken. State v. Kenny, 1991-NMCA-094, 
112 N,M. 642, 818 P.2d 420, cert. denied, 112 N.M, 499, 
816 P.2d 1121. 


IV. INDICTMENT AND INFORMATION. 


Referenced to statute sufficient. — Tadicumellt charg- 
ing defendant with "robbery while armed with a deadly 
weapon contrary to 40A-16-2, 1953 Comp. [Section 30- 
16-2 NMSA 1978]" was not deficient for failure to include 
phrase "by use or threatened use of violence" since such 
phrase was contained in the definition of, and was in- 
cluded: in the word, robbery, and since an indictment was 
sufficient if it identified the crime charged by reference 
to the statute establishing the offense. State v. Walsh, 
1969-NMCA-123, 81 N.M.'65, 463 P.2d 41. 

Alternative charges, — ‘Charge of both FObbbEy and 
armed robbery in indictment‘was not duplicitous because 
all that was charged was that the one robbery was com- 
mitted in two ways, namely, robbery without’ specifica- 
tion of the means and robbery by firearm, and such was 
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not duplicity, but alternative pleading, State v. Roque, 
1977-NMCA-094, 91 N.M. 7,569 P.2d 417, cert. denied, 91 
N.M. 4, 569 P.2d 414. 

Bill of particulars. — Defendant's motdots for bill of 
particulars should have been granted, furnishing name 
and type of store where the robbery allegedly occurred; 
whether a safe, vault or other depository was involved and 
the name of the person or persons allegedly intimidated 
or threatened, and failure to grant motion was reversible 
error. State v. Graves, 1963-NMSC-1838, 73: N.M. 79, 3885 
P.2d 635 (decided under prior law). 


; V. EVIDENCE. 
A. IN GENERAL. 


Admission of unavailable accomplice's tape re- 
corded custodial police interview was not harmless 
error because it provided key evidence directly inculpat- 
ing defendant convicted of felony murder, and remaining 
circumstantial evidence against him, although strong, 
was disputed. State v. Johnson, 2004-NMSC-029, 136 
N.M. 348, 98 P.3d 998, cert. denied, 543 U.S, 1177, 125 S. 
Ct. 1834, 161 L. Ed. 2d 162 (2005)... 

Statement by defendant. — Testimony that defendant 
said, "I was going to do something. but I was too scared," 
while hearsay, was admitted without objection and, there- 
fore, was competent in robbery prosecution. State v. Baca, 
1971-NMCA-142, 83 N.M., 184, 489 P.2d 1182. 

Defendant's pecuniary condition. — In prosecution 
for robbery while armed with dangerous weapon under 
Laws 1921, ch. 20, § 1 evidence of accused's pecuniary con- 
dition, on the question of motive, was properly excluded. 
State v. Tapia; 1937-NMSOC-077, 41 N.M. 616, 72 P.2d 1087. 

Other crime. — In prosecution for aggravated bur- 
glary, armed robbery and rape)it was proper to go into de- 
tails of another rape some five blocks away about an hour 
later, in order to.establish both characteristic conduct and 
possession of knife and flashlight involved.in first crime. 
State v. Lopez, 1969-NMCA-057, 80 N.M. 599, 458 P.2d 
851, cert. denied, 80 N.M. 607, 458 P.2d 859, and cert. de- 
nied, 398 U.S. 942, 90S. Ct. 1860, 26 L. Ed. 2d 279 (1970). 

Other offenses. — In armed robbery prosecution, 
reference in defendant's statement to two other offenses 
committed in a continuous sequence immediately preced- 
ing robbery, in light of alibi defense and identity issue was 
properly not deleted, State v, Stout, 1971-NMCA-028, 82 
N.M. 455, 483 P.2d 510. 

Polygraph test results. — Where armed robbery was 
committed in daylight in victim's home and took about 20 
minutes, throughout which time victim was in presence of 
the perpetrator, and victim identified defendant as that 
person, admission into evidence of polygraph test results 
as per stipulation of the defense, without objection at 
trial, was not a denial of a fair trial or due process, State v, 
Chavez, 1969-NMCA-109, 80 N.M. 786, 461 P.2d 919 (de- 
cided under prior law). 

Exhibits admissible. — There was no abuse of discre- 
tion on part.of trial judge in admitting into evidence mon- 
eybags and contents stolen by robbers, along with jacket 
the same color as one worn by one robber and pistol which 
would match general description of robbery weapon, 
which items were found in.car driven by defendant which 
he and companion abandoned, and checks stolen at same 
time, which were on person of companion, State v, Bea- 
chum, 1970-NMCA-119, 82 N.M. 204, 477 P.2d 1019. 

Weight of evidence. — Defense argument that items 
of stolen property were not shown to’ have been in pos- 
session of defendants went to the weight to be accorded 
this evidence and not its admissibility, where evidence in- 
dicated that defendants had possession of the property in 
cafe and attempted to destroy or conceal it. State v. Santil- 
lanes, 1970-NMCA-003, 81, N.M. 185, 464 P.2d 915. 
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Absence of alibi witness. — Where defendant in trial for 
armed robbery proceeded to trial without objection, knowing 
that alibi witness was not present, without applying for writ 
of attachment or other process to secure her presence, and 
during’ hearing upon motion for new trial, trial court heard 
witness' testimony and concluded it was not probable that a 
different result would have been reached had her testimony 
been produced at trial, it could not be said that court abused 
its discretion in refusing to grant a new trial. State v. Milton, 
1969-NMCA-099, 80.N.M. 727,460 P.2d 257. 


B, SUFFICIENCY, 


Circumstantial evidence. — Circumstantial  evi- 
dence may suffice to establish the corpus ‘delicti, and it 
may also suffice as proof of the identity of the perpetrator 
of a crime. State v, Santillanes, 1970-NMCA-003, 81 N.M. 
185, 464 P.2d 915. 

Corpus delicti plus identity of robber. — Proof suf- 
ficient to sustain a conviction of the crime of robbery in- 
volves proof of two distinct propositions, namely, the theft 
of something of value from the person of another or from 
the immediate control of another by use or threatened use 
of force or violence, and that such theft was done by the 
person or persons charged; in other words, proof of the cor- 
pus delicti and the identity of the accused. State v. Santil- 
lanes, 1970-NMCA-003, 81 N.M. 185, 464 P.2d 915. 

Corpus delicti proven. — Corpus delicti in prosecution 
for armed robbery was sufficiently proven by testimony of 
complaining witness that he was the victim of a robbery 
by some person armed with a dangerous weapon. State v. 
Nance, 1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert, de- 
nied, 386 U.S. 1039, 87S. Ct. 1495, 18 L. Ed. 2d 605 (1967). 

Threatened use of force. — Where a defendant points 
a note at the teller's cash drawer, keeps his other hand hid- 
den from view, states that the teller should give him ev- 
erything, and directs the teller not to use the alarm, a rea- 
sonable’ fact finder could conclude that this combination 
of actions threatened force and caused the teller to hand 
over the contents of the cash drawer State v. Hernandez, 
2008-NMCA-1381, 1384 N.M. 510, 79 P.3d 1118, cert. denied, 
2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533. 

Identification adequate. — Where victim and wit- 


- ness of robbery perpetrated by two masked men described, 
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on the night of the robbery, the robber and the clothes he 
was wearing, and at trial identified clothes found in de- 
fendant's apartment and defendant himself on basis of his 
posture, size and stoop, there was sufficient evidence to es- 
tablish that defendant was one of the men involved in the 
robbery. State v, Quintana, 1961-NMSC-108, 69 N.M. 51, 
864 P.2d 120; see also State v. Montano, 1961-NMSC-174, 
69 N.M., 332, 367 P.2d 96. 

Victim identification. — Where the victim posi- 
tively identified the defendant, this testimony, alone, was 
held sufficient to sustain the conviction, State v. Hunt, 
1972-NMCA-026, 83: N.M. 546, 494 P.2d 624. 

Exact role of defendant immaterial. — Although 
evidence as to which of the robbers took the change was 
sparse and conflicting, this did not matter. The jury was 
instructed.on aiding and abetting and the evidence was 
substantial that defendant was at least an aider and 
abettor of the robbery of the change. State v. Urban, 
1974-NMCA-046, 86 N.M. 351, 524 P.2d 523. 

Mere presence insufficient. — If proof disclosed only 
presence of defendant at scene of robbery it would not sup- 
port a conviction, State v. Santillanes, 1970-NMCA-003, 
81 N.M. 185, 464 P.2d 915. 

Where state did not contend that defendant and his 
companions entered service station with any thought or 
intention of committing a crime, and acts relating to al- 
leged robbery commenced after defendant had been shot 
and placed in his car, defendant could only have commit- 
ted robbery as accessory or as aider and abettor and only 
if the record showed that defendant shared the criminal 
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intent and purpose of the principals, mere presence with- 
out some outward manifestation of approval being insuf- 
ficient. State v. Salazar, 1967-NMSC-187, 78 N.M. 329, 
431 P.2d 62, 

Defendant's. participation not shown. — Evidence 
was insufficient to support verdict against individual who re- 
mained in back seat of car while two companions got out and 
beat and robbed person who had been given a ride, where there 
was no showing of a community of purpose to accomplish the 
crime, or any acts, words, signs or motions that would evince 
a design to encourage, incite or approve of the crime. State v. 
Lucero, 1957-NMSC-062, 63 N.M. 80, 313 P.2d 1052. 

Driver of getaway car. — Testimony that complaining 
witness was beaten and robbed by two individuals with 
whom he had been riding, while driver of the car kept the 
motor running, saw what occurred and drove the getaway 
car was sufficient to find driver guilty as a principal. State 
v, Lucero, 1957-NMSC-062, 63 .N.M..80, 313 P.2d 1052, 

Mere presence insufficient. — Verdict of attempted 
armed robbery was supported by substantial evidence where 
defendant was driver of car stationed outside liquor store 
and lounge awaiting commission of armed robbery by oth- 
ers, one of whom had pulled gun on manager and told him 
to lie down behind counter when robbery was abandoned af- 
ter witness walked into store and started screaming, State vu. 
Paul, 1972-NMCA-043, 83 N.M. 619, 495 P.2d 797, 

Firing at police. — Shooting by defendant at police 
who were pursuing car in which he and:robber were pas- 
sengers which was fleeing scene of crime was evidence 
that defendant approved the robbery and shared the rob- 
ber's criminal intent, and was sufficient to sustain armed 
robbery conviction. State v. O'Dell, 1973-NMCA-124, 85 
N.M. 536, 514 P.2d 55, 

Exclusive possession of stolen property. — Articles 
stolen from store by robbers which were found a short 
time later in front seat of car driven by defendant con- 
stituted evidence which would support conclusion that 
defendant was in exclusive possession of the property, de- 
spite fact that another person accompanied defendant in 
the car, State v. Beachum, 1970-NMCA-119, 82 N.M. 204, 
477 P.2d 1019. 

Possession insufficient absent other facts. — Al- 
though recently stolen property found in exclusive possession 
of defendant will not alone support.a verdict of guilt, circum- 
stances of flight, apprehension only minutes after robbery a 
short distance from scene of crime, and finding of clothing in 
car driven by defendant fitting description of eye witnesses, 
constituted sufficient circumstance of guilt in addition to 
possession of property stolen to support verdict. State v. Bea- 
chum, 1970-NMCA-119, 82 N.M. 204, 477 P.2d 1019. 

Seizure of weapon during commission of robbery. 
— When defendant acquires a weapon during the commis- 
sion of a robbery and then uses the weapon to harm or 
threaten the victim, or to acquire additional possessions 
from the victim, he is guilty of armed robbery. State v. 
Hamilton, 2000-NMCA-063, 129 N.M. 321, 6 P.3d 1043, 
cert. denied, 129 N.M, 249, 4 P.3d 1240. 

The determination of whether a defendant who seizes 
a weapon during the commission of a robbery is armed 
"while" committing the robbery is highly fact sensitive. 
When the defendant acquires the weapon and how he 
uses it after its acquisition are paramount. State v, Ham- 
ilton, 2000-NMCA-063, 129 N.M. 321, 6 P.8d 1043, cert. 
denied, 129 N.M. 249, 4 P.3d 1240. 

Codefendant's use of weapon. — Where several de- 
fendants were prosecuted for robbery, all tried as princi- 
pals, proof that one was armed with dangerous weapon 
was sufficient to satisfy allegation of the information that 
all were so armed, and allegation that dangerous weapon 
was held in hands of one defendant was surplusage. State 
v. Kimbell, 1930-NMSC-075, 35 N.M. 101, 290 P. 792. 

Deadly character of weapon not established. — 
In prosecution for robbery while armed with a deadly 
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weapon, where defendant was convicted as an \acces~ 
sory, evidence that other man raised a tire tool, the size, 
length or weight of which was not déscribed, over ser- 
vice station attendant's head -like a threat," without 
more, was insufficient for a determination that tire tool 
was capable of producing death or great bodily harm or 
a weapon with which dangerous wounds could be in- 
flicted. State v. Gonzales, 1973-NMCA-153, 85 N.M. 780, 
517 P.2d 1306. 

Surprise not equivalent to force. — The defendant's 
motion for a directed verdict, questioning the sufficiency. 
of the evidence for a conviction of armed robbery, should 
have been sustained, where witness only testified that he 
had been taken by surprise and not that by force or fear 
he had been induced to part with anything of value. State 
v, Baca, 1971-NMCA-142, 83 N.M. 184, 489 P.2d 1182. 

Jostling victim. — Evidence of jostling or caus- 
ing the victim to fall as property is taken is a sufficient 
showing to establish the use of force. State v. Martinez, 
1973-NMCA-120, 85 N.M. 468, 513 P.2d 402. . 

Evidence sufficient. — Where the victim identified 
defendant in court and testified that defendant was in a 
white car that drove up alongside the victim, that defen- 
dant grabbed the victim's purse, and that the purse and 
its contents had value’and a police officer: testified that 
the victim's driver's license, which was in the purse, was 
found during an inventory search of a vehicle in which 
defendant was a passenger, there was sufficient evidence 
to support defendant's conviction for robbery. State v. Ver- 
dugo, 2007-NMCA-095, 142 N.M. 267, 164 P.3d 966, cert. 
quashed, 2008-NMCERT-011, 145 N.M. 531, 202 P.3d 124. 

Where defendant approached an employee of a hotel 
in the hotel laundry room, struck the employee in the 
face with a closed fist, beat the employee over the head 
with a hard plastic tube, took the keys to the hotel of- 
fice, and took money from the hotel cash drawer, there 
was sufficient evidence that defendant formed the intent 
to commit robbery before or during the time defendant 
committed the battery on the employee. State v. Lopez, 
2011-NMCA-071, 150 N.M. 34, 256 P.3d 977, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Circumstantial evidence, sufficient to sustain the de- 
fendant's conviction for robbery, included evidence plac- 
ing defendant and his distinctly colored car at the service 
station on the afternoon before the robbery, evidence that 
the robber departed the scene in this car after the robbery, 
the description of the robber given by a witness and defen- 
dant's own statement against his interest. State v. Milton, 
1974-NMCA-094, 86 N.M. 639, 526 P.2d 436, 

Where defendant had told witnesses before and after 
the murder that he was going to rob/had robbed someone 
and no money was found on murdered victim but there 
was evidence that victim had money, there was sufficient 
evidence introduced for jury ‘to find that defendant com- 
mitted armed robbery. State v. Montoya, 1984-NMSC-073, 
101 N.M. 424, 684 P.2d 510. 

Evidence was sufficient to support defendant's convic- 
tion as an accessory to armed ‘robbery, where his confes- 
sion, found to be voluntary, was corroborated by other evi- 
dence at trial, Church v. Sullivan, 942 F.2d 1501 (10th Cir. 
1991), i 

Evidence that defendants intruded into husband and 
wife's home, beat and kicked the husband, and dragged 
both of them into a closet prior to absconding with money 
and jewelry, sufficed for a conviction for robbery. State v. 
Ibarra, 1993-NMCA-040, 116 N.M; 486, 864 P.2d 302, cert. 
quashed, 117 N.M.744, 877 P.2d 44 (1994), and cert. denied, 
513 U.S, 1157, 115 S. Ct. 1116, 130 L. Ed. 2d 1080 (1995). 

Where there was evidence that defendant or accomplice 
or both assaulted victim’and split the money taken from 
the victim, this is sufficient evidence for the conviction 
of robbery, as principal or as an accessory. State v. Lopez, 
2005-NMSC-036, 138 N.M. 521, 123 P.3d 754, overruled on 
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other grounds by State v. Rudy B., 2010-NMSC-045, 149 
N.M. 22, 243 P.3d 726. 

Credibility and weight of evidence for jury. — 
Where although the evidence concerning armed robbery 
was conflicting it substantially supported the verdict, the 
credibility of the witnesses and the weight to be given 
their testimony was for the jury to determine. State v. 
Valles, 1972-NMCA-027, 83 N.M. 541, 494 P.2d 619. 

Jury to determine facts. — Whether defendant had 
gun in her hand as testified to by robbery victim was for 
the jury to resolve. State v. Encee, 1968-NMCA-012, 79 
N.M. 23, 439 P.2d 240. 


VI. INSTRUCTIONS. 


Scope of appellate review regarding jury charge. 
— Comparing the elements of aggravated assault, a com- 


‘pound offense that has three alternate ways of being 


charged, with armed robbery, another offense for which 
the statute contains alternatives, the appellate court 
looks only to the statutes as charged to the jury and disre- 
gards the inapplicable statutory elements. State v. Armijo, 
2005-NMCA-010, 136 N.M. 723, 104 P.3d 1114. 

Instructions substantially following language of 
statute was sufficient. State v. Lopez, 1969-NMCA-057, 
80 N.M. 599, 458 P.2d 851, cert. denied, 80 N.M. 607, 458 
P.2d 859, and cert. denied, 398 U.S. 942, 90 S. Ct. 1860, 26 
L. Ed. 2d 279 (1970), 

More clarity possible. — Court of appeals held that 
while an instruction in robbery prosecution on the requi- 
site intent to steal would have been a clearer statement as 
to that element, an instruction in the language of the stat- 
ute was legally sufficient. State v. Puga, 1973-NMCA-079, 
85 N.M. 204, 510 P.2d 1075. 

Use or threat of violence. — Since "use or threat- 
ened use of force or violence" is an essential element of 
this crime, a failure to instruct on this essential element is 
reversible error. State v. Walsh, 1969-NMCA-123, 81 N.M. 
65, 463 P.2d 41. 

Putting victim in fear. — Instruction requiring ac- 
quittal if jury believed that defendant did not with force 
and violence take the property would have been errone- 
ous since jury might have been satisfied that there was an 
"assault and putting in fear," which with other essential 
ingredients of the offense was all that was requisite for 
a conviction. Territory v. Abeita, 1873-NMSC-001, 1 N.M. 
545 (decided under prior law). 

‘Intent adequately covered. — Defendant's argu- 
ment that since he was charged with being accessory to 
an attempted armed robbery and where there was no evi- 
dence of a demand for money or goods, he was entitled to 
a specific intent instruction within the general intent in- 
struction was without merit where a separate instruction 
on attempt was given as well as an instruction on armed 
robbery setting out requirement of specific intent. State v. 
Paul, 1972-NMCA-043, 83 N.M. 619, 495 P.2d-797. 

Train hold-up. — The phrase "holding up," when 
used in instructions in relation to an attack upon a train, 
meant the forcible detention of a train with intent to com- 
mit a robbery or some other felony. Territory v. McGinnis, 
1900-NMSC-019, 10 N.M. 269, 61 P. 208, overruled on 
other grounds by State v. Deltenre, 1966-NMSC-187, 77 
N.M. 497, 424 P.2d 782 (decided under prior law). 

Fruits of crime. — Since a determination by jury that 
defendant had in his possession the fruits of the crime 
does not justify a finding of guilt unless there is evidence 
of other circumstances connecting the defendant with the 
offense, the jury should also be instructed as to the re- 
quirement of proof by the state of other circumstances by 
which the defendant is linked to the crime charged. State 
v. Graves, 1963-NMSC-183, 73 N.M. 79, 385 P.2d 635. 

Possession of unidentified money. — The court in 
its instructions in robbery case, must explain to the jury 


the rules of law with respect to possession of unidentified 
money, so-that the jury will have a guide in making its 
determination of what weight, if any, is to be given to this 
type of evidence; the jury must be satisfied beyond a rea- 
sonable doubt that the defendant had in his possession 
the actual fruits of the crime, or a part thereof. State v. 
Graves, 1963-NMSC-183, 73 N.M. 79, 385 P.2d 635. 

Entrapment. — Where there was no evidence that 
informer who drove getaway car either persuaded or in- 
duced defendant to commit armed robbery, defendant was 
not entitled to instruction on entrapment. State v. Sweat, 
1972-NMCA-092, 84 N.M. 122, 500 P.2d 207. 

Instruction on larceny required. — Because rob- 
bery is an aggravated larceny, larceny is necessarily in- 
cluded within the offense of robbery, so that defendant 
had the right to have instructions on the lesser included 
offenses of larceny submitted to the jury; since there was 
evidence from several defense witnesses which tended to 
establish larceny. State v. Wingate; 1975-NMCA-035, 87 
N.M. 397, 534 P.2d 776. 

An instruction on larceny should have been given since 
there was evidence that the defendant's shoving of the vic- 
tim was part of his drunkenness, and that the purse was 
taken without force sufficient to constitute robbery. State 
v. Curley, 1997-NMCA-038, 123 N.M. 295, 939 P.2d 1103. 

Charge on lesser offense not supported. — Where 
testimony of victim did not give rise to any other conclusion 
than that defendant committed the robbery while armed, 
defendant was not entitled to have the jury instructed on 
the lesser offenses because there was no evidence to estab- 
lish them, State v. Sweat, 84 N.M. 122, 500 P.2d 207. 

Directing verdict. — In a prosecution for unarmed 
robbery, a motion for a directed verdict is to be determined 
by viewing the evidence in the light most favorable to the 
state. State v. Sanchez, 1967-NMCA-009, 78 N.M., 284, 430 
P.2d 781. 

Self-defense instruction refused since defen- 
dant entered store with weapon, prepared to rob. 
— Where a murder defendant entered a store with a 
weapon, prepared to commit armed robbery if the cir- 
cumstances permitted it, such facts can only reasonably 
point to the commission of a felony in a situation which 
is, of itself, "inherently or foreseeably dangerous to hu- 
man life," and a self-defense instruction is properly re- 
fused. State v. Chavez, 19838-NMSC-037, 99 N.M. 609, 661 
P.2d 887. 

Voluntary intoxication. — Where the defendant pre- 
sented no evidence that he was intoxicated to any degree, 
let alone to the point that it affected his ability to form 
the necessary mental state for robbery, a specific-intent 
crime, he was not entitled to an instruction on voluntary 
intoxication; mere evidence that the defendant consumed 
an intoxicant is not enough to warrant an intoxication in- 
struction. State v. Hernandez, 2003-NMCA-131, 134 N.M. 
510, 79 P.3d 1118, cert. denied, 2003-NMCERT-002, 134 
N.M. 728, 82 P.3d 5338. 


VII. SUBSEQUENT ARMED ROBBERY OFFENSES. 


Subsequent armed robbery offenses, — Proof of 
prior armed robbery convictions should be presented to 
the judge and established by a preponderance of the evi- 
dence. State v. Villegas, 2009-NMCA-0238, 145 N.M. 592, 
203 P.3d 123, cert. denied, 2009-NMCERT-001, 145 N.M. 
655, 203 P.3d 870. 

Prior armed robbery not also used with habitual 
offender statute. — A prior armed robbery conviction 
may not be used for ehancement under both this section 
and the habitual offender provision; accordingly, in the 
case of a defendant who has one prior burglary, one prior 
armed robbery, and one current armed robbery, the sen- 
tence for the current offense, discounting any reduction 
for mitigating circumstances, should be that for a second 
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armed robbery plus a one-year enhancement for the prior 
burglary under the habitual offender statute: State v. 
Keith, 1985-NMCA-012, 102 N.M. 462,697 P.2d 145, cert. 
denied, 102 N.M. 492, 697 P.2d'492. 

Law reviews. — For article, "The Confusing Law of 
Criminal! Intent in New Mexico, "\see 5 N.M.L. Rev. 63 
(1974). 

For comment, "Definitive Sentencing in ‘New Mexico: 
The 1977 Criminal Sentencing Act," see 9 N.M.L. Rev. 131 
(1978-79); 

For annualsurvey of New Mexico law ralnting to crimi- 
nal law, see 12 N.M.L. Rev, 229 (1982). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 18 N.M.L: Rev, 323 (1988), 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 13 N.M.Li:Rev. 341 (1983).” 

For note, "Search and Seizure - Automobile Inventory 
Search Exception to the Fourth Amendment Expanded by 
State v. Williams,"see 18 N.M.L. Rev. 689 (1983), 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 67 Am. 
dur. 2d Robbery §§ 1 to 9. 

Taking property from the person by stealth as robbery, 
8 A.L.R. 359. 

What constitutes attempt to commit robbery, 56 A.L.R. 
714. 

Other robberies, admissibility of evidence of, 42 
A.L.R.2d 854. 

Gambling or lottery Daehaprowccaere as subject of robbery, 
51 A.L.R.2d 1396. 


30-16-3. Burglary. 


CRIMINAL OFFENSES 


30-16-3 


Stolen money or property as subject of robbery, 89 
A.L.R.2d 1435. 

Purse snatching as robbery or theft, 42 A: L. R.3d 1381. 

Robbery by means of toy or'simulated gun or pistol, 81 
A.L,R.3d 1006, 

Robbery, attempted robbery, or’assault to commit rob- 
bery, as affected by intent to collect or secure debt or 
claim, 88 A.L.R.3d 1309. 

Use of force or intimidation in retaining property or in 
attempting to escape, rather than in taking property, as 
element of robbery, 93 A.L.R.3d 643. 

Pocket or clasp knife as deadly or dangerous weapon for 
purposes of statute aggravating offenses such as assault, 
robbery, or homicide, 100 A.L.R.3d 287. 

Coercion, compulsion, or duress as defense to charge of 
robbery, larceny, or related crime, 1 A.L.R.4th 481. 

Dog as deadly or dangerous weapon for purposes of 
statutes aggravating offenses such as assault and robbery, 
7 A.L.R.4th 607. 

_ Walking cane as deadly or dangerous weapon for pur- 
poses of statutes aggravating offenses such as assault and 
robbery, 8 A.L.R.4th 842. 

_ Parts of the human body, other than feet, as deadly or 
dangerous weapons for purposes of statutes aggravating 
offenses such as assault and robbery, 8 A.L.R.4th 1268. . 

Fact that gun was unloaded:as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

"Intimidation" as element of bank robbery under 18 
USCS § 2118(a), 63 A.L.R. Fed. 430, 163 A.L.R. Fed. 225. 

77 C.J.S. Robbery § 1 et seq. 


Burglary consists of the unauthorized entry of any vehicle, watercraft, aircraft, dwelling or other 
structure, movable or immovable, with the intent to commit any felony or theft therein. 

A. Any person who, without authorization, enters a dwelling house with Eten to commit any 
felony or theft therein is guilty of a third degree felony. 

B. Any person who, without authorization, enters any vehicle, watercraft, aircraft or other 
structure, movable or immovable, with intent to commit any felony or theft therein is guilty of a 


fourth degree felony, 


History: 1958 ning! § 40A-16-3, enacted by Laws 
1963, ch. 308, § 16-3; 1971, ch. 58, § 1. 

Cross references. — For assault with intent to com- 
mit burglary, see 30-3-3 NMSA 1978. 

For instruction on the essential elements of burglary, 
see UJI 14-1680 NMRA, 

For instruction on aiding or abetting as accessory to 
crime other than attempt and felony murder, see UJI 14- 
2822 NMRA, 


ANNOTATIONS 

I. . GENERAL CONSIDERATION. 
II. MULTIPLE PROSECUTIONS. 
Il. ELEMENTS OF OFFENSE, 
IV. INDICTMENT AND INFORMATION. 

A. IN GENERAL. 

B. VARIANCE, 
V. EVIDENCE. 

A. IN GENERAL, 

B. ADMISSIBILITY. 

C. SUFFICIENCY, 
VI. INSTRUCTIONS, 


I, GENERAL CONSIDERATION, 


Rule of ejusdem generis. — Courts should use the 
ejusdem generis rule, which is codified in Section 12-2A- 
20 NMSA 1978, when interpreting the outer limits of the 


1046 


prohibited space that is protected by the burglary statute. 
State v, Office of the Public Defender, 2012-NMSC-029, 
285 P.3d 622, 8: 

Rule of lenity. — When deciding whether or not a bur- 
glary charge is appropriate, courts and district attorneys 
must consider whether or not this is the type of entry 
Section 30-16-3 NMSA 1978 was intended to deter, Any 
doubts about the construction of Section 30-16-3 NMSA 
1978 must be resolved in favor of lenity. State v. Office of 
the Public Defender, 2012-NMSC-029, 285 P.3d 622. 

New rule, narrowing the scope of what conduct 
is prosecuted under the burglary statute, should be 
applied retroactively. — Where defendant was charged 
and convicted of felony burglary in, 2010, and where, in 
2015, defendant was again charged and convicted of nu- 
merous offenses, and where the state sought to enhance 
defendant's 2015 sentence pursuant to the Habitual Of- 
fender Act, § 31-18-17 NMSA 1978, relying on defendant's 
2010 felony conviction, and where defendant claimed 
that his 2010 burglary conviction should not be used to 
enhance his 2015 sentence, based on the New Mexico su- 
preme court's decision in State v. Office of Public Defender 
ex rel. Muqqddin, 2012-NMSC-029, which held for the 
first time that the act of penetrating a vehicle's gas tank 
and removing gas therefrom did not constitute burglary 
under § 30-16-3 NMSA 1978, the district court erred in de- 
termining defendant to be a habitual offender as alleged 
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by the state and enhancing defendant's sentence in the 
2015 case, because Muggddin announced a new rule that 
altered the range of conduct or the class of persons that 
the law punishes, and should therefore be applied retroac- 
tively. State v. Wood, 2022-NMCA-009. 

Purpose to protect possessory rights. — The statu- 
tory offense of burglary is one against the security of prop- 
erty, and its purpose is to protect possessory rights. State 
v. Sanchez, 1987-NMCA-035, 105 N.M. 619, 735 P.2d 536, 
cert. denied, 105 N.M. 618, 735 P.2d 536. 

Legislative consolidation intended. — A compari- 
son of this section and the statutes concerning burglary 
and unlawful entry that existed prior to 1963 (40-9-1, 40- 
9-6, 40-9-7, 40-9-10, 1953 Comp.) indicates that the new 
section is a consolidation of the old statutes and does not 
evidence an intention of the legislature to exclude from the 
crime of burglary unauthorized entries to structures other 
than dwellings. It is clear that he legislature intended the 
term "other structure" to be construed in its literal sense 
and that it not be limited by the specific language preced- 
ing it. It is proper for the court to consider prior and sub- 


sequent statutes in pari materia to determine legislative: 


intent. State v. Gonzales, 1967-NMSC-168, 78 N.M. 218, 
430 P.2d 376. 

Common law expanded. — Section 40-9-6, 1953 
Comp., defines the offense of burglary so as to expand 
the common-law definition of that offense to include the 
breaking and entering of offices, shops and warehouses. 
Martinez v. United States, 295 F.2d 426 (10th Cir. 1961) 
(decided under prior law). 

Crime of violence. — The offense defined under this 
section of breaking and entering a dwelling house or other 
building with intent to commit a felony therein was a 
crime of violence for purposes of former 15 U.S.C. § 902(e) 
relating to the transporting of a firearm in interstate com- 
merce after conviction of a crime of violence. Martinez v. 
United States, 295 F.2d 426 (10th Cir. 1961) (decided un- 
der prior law). 

The district court properly included defendant's state 
burglary conviction as a violent felony under 18 U.S.C. 
§ 924, the Armed Career Criminal Act. United States v. 
Lujan, 9 F.3d 890 (10th Cir. 1993). 

Prosecution of Indians limited. — Where a federal 
statute limiting the definition and punishment of bur- 
glary by an Indian within Indian country to the laws of 
the several states in force at the time of its enactment, 
and there was no law of New Mexico in effect at that time 
defining a crime of burglary as it was charged in the in- 
formation, defendant's motion to dismiss the information 
was sustained. United States v. Gomez, 250 F. Supp. 535 
(D.N.M. 1966). 


Il, MULTIPLE PROSECUTIONS. 


Several burglaries. — The burglary of several busi- 
nesses in one building at approximately the same time 
constitutes not one offense, but several, and a defendant 
may be prosecuted for all such offenses. State v. Ortega, 
1974-NMCA-060, 86 N.M. 350, 524 P.2d 522, 

When one commits burglary of dwelling house one 
commits criminal trespass based on that entry. State v. 
Ruiz, 1980-NMCA-128, 94 N.M, 771, 617 P.2d 160, super- 
seded by statute, State v. McCormack, 1984-NMCA-042, 
101 N.M. 349, 682 P.2d 742. 

Two crimes shown. — Evidence that a conspiracy to 
commit burglary was entered on the evening of Novem- 
ber 16th, that the conspirators unsuccessfully attempted 
to carry out the conspiracy at 10:30 p.m. of that day, and 
that the burglary was performed between 9:00 and 9:30 
a.m. of November 17th, showed two distinct crimes, and 
there was no factual basis for the contention that they 
were either the same or so similar that multiple convic- 
tions were prohibited. State v. Watkins, 1975-NMCA-126, 


LARCENY 
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88 N.M. 561, 543 P.2d 1189, cert. denied, 89 N.M. 6, 546 
PR2d-72 

Larceny not lesser included offense. — Larceny is 
not a lesser included offense of burglary, since each crime 
includes an element not contained in the other. Burglary 
requires entry into a dwelling, whereas larceny does not, 
and larceny requires an actual taking, whereas burglary 
does not: Yparrea v. Dorsey, 64 F.8d 577 (10th Cir. 1995). 

Larceny and burglary not merged. — Prosecution 
for burglary and larceny arising out of the same event 
does not constitute double jeopardy since there is no 
merger when an accused is charged with both burglary 
and larceny though the charges stem from one transac- 
tion or event. State v. Deats, 1971-NMCA-089, 82 N.M. 
711, 487 P.2d 139. 

Since stealing is a necessary element of larceny but is 
not a necessary element of burglary, larceny is not neces- 
sarily involved in a burglary, and the two crimes do not 
merge, hence, defendant could be convicted of and sen- 
tenced for both crimes. State v. McAfee, 1967-NMSC-139, 
78 N.M..108, 428 P.2d 647. 

Possession of burglary tools is not necessarily in- 
volved in burglary. State v. Everitt, 1969-NMCA-010, 80 
N.M. 41, 450 P.2d 927. 

Burglary and possession of burglary. tools does 
not merge. — The crime of possession of burglary tools 
does not-merge with the crime of burglary, and hence de- 
fendant's sentence for each of these crimes did not consti- 
tute double punishment. State v. Everitt, 1969-NMCA-010, 
80 N.M. 41, 450 P.2d 927. 

As the "overt act" required in the general attempt stat- 
ute 30-28-1:.NMSA 1978 did not necessarily involve pos- 
session of burglary tools, the crime of attempt to commit 
a felony of burglary did not merge with the crime of pos- 
session of burglary tools, and hence, defendant's sentence 
for each of these crimes did not constitute double punish- 
ment. State v. Everitt, 1969-NMCA-010, 80 N.M. 41, 450 
P.2d 927. 

Convictions for burglary and receiving improper. 
— The state cannot convict a person under one indictment 
or information of receiving stolen property, and then sub- 
sequently convict him under another indictment or infor- 
mation of burglary, if the burglary conviction is dependent 
upon a theft by him of the same property, and he is shown 
to have been the person who actually took and asported 
the property during the burglarious entry. State v. Glea- 
son, 1969-NMCA-054, 80 N.M. 382, 456 P.2d 215. 

"Disposal" shown. — Where the record supported 
the conclusion that the defendant "disposed of " property 
which he may have also stolen, as the theft and disposal 
were different acts, the principle that one who is a thief 
cannot be convicted of "receiving" the property he stole 
because the theft and receipt are the same act was inap- 
plicable. State v. Mitchell, 1974-NMCA-057, 86 N.M. 343, 
524 P.2d 206. 

Entry of a vehicle, — The use of a nail to penetrate a 
vehicle's gas tank constitutes an entry under Section 30- 
16-3 NMSA 1978. State v. Mugqgddin, 2010-NMCA-069, 148 
N.M. 845, 242 P.3d 412, cert. granted, 2010-NMCERT-008, 
148 N.M. 942, 242 P.3d 1288. 

Where, without the permission of the owner of a van to 
enter the van, defendant used a nail to penetrate the gas 
tank to drain gas from the tank, defendant was guilty of 
burglary. State v. Muggddin, 2010-NMCA-069, 148 N.M. 
845, 242 P.3d 412, cert. granted, 2010-NMCERT-008, 148 
N.M. 943, 242 P.3d 1289. 

Entry into a retail store. — As a general rule, the 
court will presume that retail stores are open to the pub- 
lic during business hours and, therefore, an individual 
who enters a retail store with the intent to shoplift is not 
guilty of burglary. State v. Baca, 2014-NMCA-087, cert. 
granted, 2014-NMCERT-008. 
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Where a group of people, including defendant, entered 
Costco; no person in the group was a member of Costco, 
but one person showed the Costco greeter a membership 
card that belonged to another person; one person in the 
group placed items in a bag that other persons in the group 
pointed out; at the checkout line, the group purchased. 
only water and ice cream; Costco was a membership ware- 
house; one had to be-a member or a guest of a member 
to enter the store; and "member only" signs were posted 
outside Costco as notice to the public that only members 
could enter, defendant's entry into Costco, even assuming 
that defendant was aware that the person presenting the 
membership card was a non-member, was not-sufficient 
as a matter of law to establish an unauthorized entry and 
the crime of burglary. State v, Baca, 2014-NMCA-087, cert. 
granted, 2014-NMCERT-008, 


Il], ELEMENTS OF OFFENSE. | 


Entry into ‘separate residence ‘of spouse. — Sec- 
tion 40-3-3 NMSA 1978 does not provide immunity from 
prosecution for burglary of a spouse's separate residence. 
State v, Parvilus, 2014-NMSC-028, rev'g ac erN eer 025, 
297 P.3d 1228. 

Where, because of domestic problems, defendant banked 
a separate apartment for defendant's spouse; the par- 
ties agreed that the apartment was the spouse's separate 
residence, that defendant would not have a key to the 
apartment, and that defendant did’not have the spouse's 
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permission to enter the apartment; and several months’ 


later, defendant entered the spouse's apartment through a 
window, 40-343 NMSA 1978 did not preclude defendant's 
conviction forburglary of the spouse's separate dwelling. 
State v: Parvilus, 2014-NMSC-028, rev'g 2013-NMCA-025, 
297 P.3d 1228. 

The plain language of Section 40-3-3 NMSA 1978 
renders inter-spousal burglary an impossibility, because 
the New Mexico burglary statutes protect the possessory 
right to exclude and Section 40-3-3 NMSA 1978 dictates 
that spouses have no such right to exelude the other 
spouse. State v. Parvilus, 2013-NMCA-025, 297 P.8d 1228; 
cert, granted, 2018-NMCERT-001. 

Entry into residence of estranged spouse. — 
Where defendant entered defendant's estranged spouse's 
apartment without permission, kidnapped the victim, and 
killed the victim, Section 40-3-3 NMSA 1978 prohibited 
defendant's spouse from excluding defendant from the 
spouse's apartment and defendant's entry into the apart- 
ment, even with felonious purpose, did not constitute bur- 
glary as a matter of law. State v. Parvilus, 2018-NMCA-026, 
297 P.3d 1228, cert. granted, 2013-NMCERT-001. 

Parts of protected spaces. — An entry into a part of 
the enumerated structures in Section 30-16-38 NMSA 1978 
is not equal to an entry of that structure itself. State v. Of 
fice of the Public Defender, 2012-NMSC-029, 285 P.3d 622. 

Protected spaces must be enclosed. — The right 
to exclude others is the possessory ‘interest with which 
burglary is primarily concerned, For an area to be consid- 
ered prohibited space under Section 30-16-38 NMSA 1978, 
it must have some sort of enclosure. State v. Office of the 
Public Defender, 2012-NMSC-029, 285 P.8d 622. 

A vehicle's gas tank and wheel wells are not pro- 
tected spaces. ~ A vehicle's gas tank and wheel wells 
do not constitute-a protected space under Section 30-16-38 
NMSA 1978 and cannot be burglarized under the statute. 
State v. Office of the Public Defender, 2012-NMSC-029, 
285 P.3d 622. 

A vehicle's gas tank is not a protected space. — 
Where defendant used a piece of metal to puncture’a 
gas tank and took the gas, the defendants did not com- 
mit burglary. State v. Office of the Public Defender, 
2012-NMSC-029, 285 P.3d 622, rev'g 2010-NMCA-069, 
148 N.M. 845, 242 P.3d 412. 
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The use of a nail to penetrate a vehicle's gas tank 
constitutes an entry under Section 30-16-3 NMSA 
1978. State v. Muggddin, 2010-NMCA-069, 148 N.M. 845, 
242. P.3d 412, cert. granted, 2010-NMCERT-008, 148 N.M. 
942, 242 P.3d 1288. 

Entry of a vehicle. — Where, voiddanah the permission 
of the owner of a van to enter the van; defendant used 
anail to penetrate the gas tank to drain gas from the 
tank, defendant was guilty of burglary. State v. Muqqd- 
din, 2010-NMCA-069, 148 N.M. 845, 242 P.3d,412, cert. 
granted, 2010-NMCERT-008, 148 N.M. 942, 242 P.3d 1288. 

A vehicle's wheel wells are not a protected space, 
— Where defendant removed the two rear wheels of a ve- 
hicle and the lug nuts of the front wheels, the defendants 
did not commit burglary. State v. Office of the Public De- 
fender;,2012-NMSC-029, 285 P.3d 622, 

Structure. — Where the defendant took items aes a 
covered area that was open on three sides but directly at- 
tached to the wall of a store; the area was covered by a 
metal roof that was supported by metal posts; the area 
was used to store merchandise and equipment; a door 
from the main building led from the store to the covered 
area; and a chain-link fence topped with barbed wire 
abutted the open yard that surrounded the covered area, 
the covered area constituted a structure, State v. Gonza- 
les, 2008-NMCA-146, 145 N.M. 110, 194 P.3d: 725, cert. 
denied, 2008-NMCERT-009, 145 N.M. 257, 196 P.3d 488. 

Burglary is offense against security of building, 
and when that security is breached by the penetration 
of an instrument into the building there has been an 
entry, within the meaning of this statute. State v. Tixier, 
1976-NMCA-054, 89.N.M, 297, 551 P.2d.987. 

Entry. — Although New Mexico no longer defines bur- 
glary in terms of a "breaking," the offense of burglary 
remains an offense against the security of the property 
which is entered. State v. Ortiz, 1978-NMCA-074, 92 N.M. 
166, 584 P.2d 1306, cert. denied, 92 N.M. 79, 582 P.2d 1292. 

In establishing a burglary, any penetration, however 
slight, of the interior space is sufficient to constitute en- 
try. State v. Reynolds, 1990-NMCA-122, 111 N.M. 263, 
804 P.2d 1082, cert. denied, 111 N.M. 164, 803 P.2d 253 
(1991), 

Unlawful entry of building in nighttime consti- 
tutes "burglary," the punishment being dependent upon 
the degree of the offense, Miller v. Cox, 1960-NMSC-108, 
67 N.M. 414, 356 P.2d 231 (decided under prior law). 

Breaking not required. — The requirement of a 
"breaking" is no longer included in New Mexico's statu- 
tory definition of burglary, which is not.concerned with 
distinctions between evidence of breaking as opposed. to 
evidence of entering. State v, Tixier, 1976-NMCA-054, 89. 
N.M, 297, 551 P.2d 987. 

Entry plus intent. — The crime of burglary is com- 
plete when the defendant makes an unauthorized entry 
with intent to commit any felony or theft. State v. Madrid, 
1972-NMSC-016, 83 N.M. 603, 495 P.2d 388; State v. Guti- 
errez, 1971-NMCA-058, 82 NM. 578, 484 P2d 1288, cert. 
denied, 82 N.M. 562, 484 P.2d 1272. 

The crime of burglary i is complete when there is an un- 
authorized entry with the intent to commit a felony or 
theft in the vehicle or structure entered. State v. Wilker- 
son, 1972-NMCA-067, 83 N.M. 770, 497 P.2d 981; State v. 
Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927; State 
v. Ford, 1970-NMCA-061, 81 N.M. 556, 469 P.2d 535. 

In order to prove the crime of burglary, it is required 
to prove unlawful entry of a structure with the necessary 
intent. State v, Hinojos, 1967-NMCA-008, 78 N.M. 32, 427 
P.2d 683, 

_ The mere entry of an occupied dwelling house in the 

nighttime with intent to commit larceny is burglary. 
State v. Ocanas, 1956-NMSC- 106, 61 N.M. 484, 303 P.2d 
390. 
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Unauthorized entry required. — A person is guilty 
of burglary if he enters a building or occupied structure, or 
separately secured or occupied portion thereof, with pur- 
pose to commit a crime therein, unless the premises are 
at the time, open to the public or the actor is licensed or 
privileged to enter. State v. Sanchez, 1987-NMCA-035, 105 
N.M. 619, 735 P.2d 536, cert. denied, 105 N.M. 618, 735 
P.2d 536. 

Entry into locked office adjacent to public mo- 
tel lobby constituted unauthorized entry. — Where 
defendant's accomplice entered a secured clerk's office, 
separate from the public motel lobby, by climbing over a 
chest-high counter top, broke the lock on a cash drawer 
and removed $250, the accomplice's conduct constituted 
an unauthorized entry under the burglary statute, be- 
cause the clerk's office was designed to remain separate 
from the public lobby area, and the enclosure's physical 
characteristics were such that a reasonable person would 
expect some protection from unauthorized) intrusions. 
State v. Mestas, 2016-NMCA-047. 

Burden on state to prove unauthorized entry. — It 
is not necessary that every person:who could consent’ to 
entry testifies that consent was given as the burden on 
the state is to prove unauthorized entry beyond a reason- 
able doubt. State v. Mireles, 1971-NMCA-027, 82 N.M. 453, 
483 P.2d 508. 

Types of unauthorized entry. — A trespassory entry 
would be an unauthorized entry, as would an entry with- 
out consent or on the basis of an unauthorized consent. 
State v. Ortiz, 1978-NMCA-074, 92 N.M. 166, 584 P.2d 
1306, cert. denied, 92 N.M. 79, 582 P.2d 1292. 

Unauthorized entry. — Entry by fraud, deceit or pre- 
tense, whether characterized as trespassory, without con- 
sent or without authorized consent, is an unauthorized 
entry, similar to the constructive "breaking" at common 
law. State v. Ortiz, 1978-NMCA-074, 92 N.M. 166, 584 P.2d 
1306, cert. denied; 92 N.M. 79, 582 P.2d 1292. 

Burglary statute intended to punish harmful en- 
try. — The burglary statute has a greater purpose than 
merely protecting property, but it is also the invasion of 
privacy and the victim's feeling of being personally vio- 
lated that is the harm caused by the modern burglar and 
the evil that our society is attempting:to deter through 
the burglary statute; first and foremost, it is the harm- 
ful entry that is being punished under this section. State 
v. Arehuleta; 2015-NMCA-037; overruling State v. Tower, 
2002-NMCA-109, 133 N.M. 32, 59 P.3d 1264, and cert. 
granted, 2015-NMCERT-001. 

Where defendant violated an order of no trespass by en- 
tering an otherwise open public shopping area with the 
intent to commit a theft, his conduct did not implicate the 
feeling of violation and vulnerability generally associated 
with the crime of burglary and did not constitute the type 
of harmful entry required for a violation of the burglary 
statute. State v. Archuleta, 2015-NMCA-037, overruling 
State v.Tower, 2002-NMCA-109, 183 N.M. 32, 59 P.3d 
1264, and cert. granted, 2015-NMCERT-001, 

Effect of trespass notice, — A defendant, previously 
given trespass notice by a store that any subsequent entry 
would be considered criminal trespass, who later enters 
the store for the purpose of shoplifting, may be charged 
and convicted for burglary, as the entry was unauthor- 
ized. State v. Tower, 2002-NMCA-109, 133 N.M. 32, 59 P.3d 
1264, cert. denied, 183 N.M. 30, 59 P3d 1262, 

Burglary of vehicle separate offense from taking 
or tampering. — The offense of burglary of a motor ve- 
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hicle requires an unauthorized entry. Unauthorized entry“ 


is not an element of either unlawful taking of a vehicle, 
Section 66-3-504 NMSA 1978 (now Section 30-16D-1 
NMSA 1978) , or tampering with a vehicle, Section 66- 
3-506 NMSA 1978 (now Section 30-16D-5 NMSA 1978) 
. This difference in the elements of the offenses is suffi- 
cient ground to reject the defendant's contention that the 
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statutes are the same and that he should not:be charged 
with the more general burglary charge. State v. Hernan- 
dez, 1993-NMCA-132, 116 N.M. 562, 865 P.2d 1206, cert. 
denied, 116 N.M.801, 867 P.2d 1183. 

Penetration by instrument. — Evidence of a break- 
in by use of an instrument which penetrates into the 
building is evidence of entry into the building, and the 
sufficiency of this evidence is not destroyed by a failure 
to prove that the instrument was used to steal something 
from the building or to commit another felony. State v. Tix- 
ier, 1976-NMCA-054, 89 N.M. 297, 551 P.2d 987. 

Unoceupied structure still "dwelling house". — A 
structure, even if unoccupied for a year, does not lose its 
character as a "dwelling house" for purposes of Subsection 
A, unless there is evidence that the last tenant has aban- 
doned the structure with no intention of returning. State 
v. Ervin, 1981-NMCA-068, 96 N.M. 366, 630 P.2d 765. 

Attached garage with no opening to house was 
part of dwelling house within the meaning of this 
section because the garage was a part of the habitation, 
directly contiguous to and a functioning part of the resi- 
dence. State v, Lara, 1978-NMCA-112, 92 N.M. 274, 587 
P.2d 52, cert. denied, 92 N.M: 260, 586 P.2d 1089. 

"Other structure" construed literally. — Under this 
section the legislature intended the term "other struc- 
ture" to be construed in its literal sense and that it not 
be limited by the specific language preceding it. State v. 
Gonzales, 1967-NMSC-168, 78 N.M. 218, 430 P.2d 376. 

Food store included. — Under this section ejusdem 
generis is resorted to merely as an aid in determining 
legislative intent and does not foreclose the inclusion of a 
food store within the term "other structure." State v, Gon- 
zales, 1967-NMSC-168, 78 N.M. 218, 430 P.2d 376. 

Entry into soft drink vending machine. — The 
term "structure" as set forth in this section does not in- 
clude-the unauthorized entry into a soft drink vending 
machine located outside a building or other structure with 
intent to commit a felony or theft within. State v. Bybee, 
1989-NMCA-071, 109 N.M. 44, 781 P.2d 316. 

Entering open store. — A person who enters a store 
open to the public with intent to shoplift or commit larceny 
is not guilty of burglary. State v. Rogers, 1972-NMCA-053, 
83 N.M. 676, 496 P.2d 169. 

Entry into inner door. — Where there is lawful entry 
into a building, an unauthorized entry into an inner door 
of any unit with the necessary intent may be prosecuted 
for burglary. State v. Ortega, set NMCA-060, 86 N.M. 
350, 524 P.2d 622. : 

Reaching into bed of Sidi truck with the in- 
tent to commit a felony may constitute a burglary 
within the meaning of this section. State v. Rodriguez, 
1984-NMCA-034, 101 N.M. 192, 679 P.2d 1290, cert. de- 
nied, 101 N.M. 189, 679 P.2d 1287. 

Post office box deemed "structure". — A post office 
box was a "structure" within the meaning of this section. 
The separately secured area that constituted the structure 
was the area consisting of the mail sorting room and the 
post office boxes, the backs of which opened into the sorting 
room, State v, Gregory, 1993-NMCA-146, 117 N.M. 104, 869 
P.2d 292, cert. denied, 117 N.M. 215, 870 P.2d.753 (1994). 

Fence does not constitute "structure" within 
the meaning of this section. State v. Foulenfont, 
1995-NMCA-028, 119 N.M. 788, 895 P.2d 1329,. cert. 
quashed, 120 N.M. 498, 903 P.2d 240. 

Identity of place. — The identity of the place burglar- 
ized was an essential element of crime denounced by Laws 
1853-1854, p. 100, §§ 11 (40-9-6, 1953 Comp., relating to 
breaking and entering into places other than dwellings). 
State v. Salazar, 1938-NMSC-021, 42 N.M. 308, 77 Pad 
683 (decided under prior law). 

Intent to commit felony under burglary atattite 
includes general criminal intent. — When one intends 
to commit a felony or theft under the burglary statute, one 
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also has the general criminal intent of purposely doing 
an act even though he may not know the act is unlawful. 
State v. Ruiz, 1980-NMCA-123, 94 N.M. 771, 617 P.2d 160. 

Specific intent to commit felony or theft is essen- 
tial element of the state's case to be proved beyond a rea- 


sonable doubt, the gravamen of the offense of burglary be-: 


ing the intent with which the structure is entered, State v. 
Elliott, 1975-NMCA-087, 88 N.M. 187, 539 P.2d 207, rev'd 
on other grounds, 1976-NMSC-030, 89 N.M. 305, 551 P.2d 
1352; State v. Ortega, 1968-NMCA-092, 79 N.M. 707, 448 
P.2d 813. 

Intent to steal vehicle sufficient. — An intent to 
steal the car is an intent to commit a theft "therein." Theft 
of the car itself may be an offense committed within the 
vehicle, If one intends to commit,in a car acts that accom- 
plish the crime, then one intends to commit the crime in 
the car. Theft of a car. can be accomplished from within the 
vehicle. State v, Hernandez, 1998-NMCA-182, 116 N.M. 
562, 865 P.2d 1206, cert. denied, 116 N.M. 801, 867 P.2d 
1183, 

Intent measured at time of entry. — A specific in- 
tent to commit a felony must exist and may be measured 
at the time of the claimed unauthorized entry into the 
home of the prosecutrix. State v. Elliott, 1975-NMCA-087, 
88 N.M. 187, 589 P.2d 207, rev'd on other grounds, 
1976-NMSC-030, 89 N.M. 305, 551 P.2d 1352. 

Entry without intent not burglary. — Absent any 
proof that entry had been made with an intent to commit 
a felony, the act of prying a lock did not constitute bur- 
glary. State v. Grubaugh, 1950-NMSC-044, 54 N.M. 272, 
221 P.2d 1055. 

Intoxication may be shown to negate existence 
of required intent in a prosecution for burglary, and 
where defendant claims absence of intent due to intoxica- 
tion, the issue of intent is for the jury. State v. Gonzales, 
1971-NMCA-007, 82 N.M. 388, 482 P.2d 252, cert. denied, 
82. N.M. 377, 482 P.2d 241. 

Voluntary intoxication as defense. — Voluntary in- 
toxication is not a defense to a charge of larceny unless 
defendant was so intoxicated as to be unable to form the 
necessary intent. State  v. Lucero, 1962-NMSC-077, 70 
N.M. 268, 372 P.2d 837. 

Burglary requires that entry be with the specific intent 
to commit a felony or theft; intoxication may be shown to 
negate this specific intent. State v. Ruiz, 1980-NMCA-123, 
94 N.M. 771, 617 P.2d 160. 

Burglary does not depend upon actions after the 
entry, the crime being complete when there is an unau- 
thorized entry with the intent to commit a felony or theft. 
State v. Tixier, 1976-NMCA-054, 89 N.M. 297, 551 P.2d 
987. 

Stealing is not necessary element of burglary. 
State v. Ford, 1970-NMCA-061, 81 N.M, 556, 469 P.2d 535. 

Proof of theft unnecessary. — When entry is accom- 
plished with intent to steal it is not a required element of 
proof to show that any property was actually taken. State 
v. Ortega, 1968-NMCA-092, 79 N.M. 707, 448 P.2d 813. 

To prove burglary, the state was not required to prove 
either that defendant stole something or ownership of 
any articles stolen. State v. Gutierrez, 1971-NMCA-058, 82 
N.M. 578, 484 P.2d 1288, cert. denied, 82 N.M. 562, 484 
P.2d.1272. 

Possession of stolen property immaterial. — Proof 
that property was actually taken is not necessary nor is 
proof of possession of a stolen item. State v. Wilkerson, 
1972-NMCA-067, 83 N.M. 770, 497 P.2d 981. 

To prove burglary, the state was not required to prove 
defendant's possession of stolen articles. ‘State v. Ford, 
1970-NMCA-061, 81 N.M. 556, 469 P.2d 535. 

Proof of burglary. — The state is not required to 
prove dominion, control or possession, Evidence of do- 
minion, control or possession of the stolen property is 
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admissible on the questions of entry and intent. State v. 
Hinojos, 1967-NMCA-008, 78 N.M. 32, 427 P.2d 683. 
Possession of tools immaterial. — Although bur- 
glary tools are admissible in evidence in a prosecution 
for burglary, it is not necessary to have burglary tools in 
one's possession to violate this section. State v. Everitt, 
1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 


IV. INDICTMENT AND INFORMATION. 
A. IN GENERAL. 


Accessory prosecuted as principal. — Although 
defendant never entered burglarized building, he was an 
aider and abettor or he was an accessory as defined in 30- 
1-13 NMSA 1978 and could therefore be prosecuted as a 
principal. State v. Riley, 1970-NMCA-015, 82 N.M. 298, 
480 P.2d 693. 

Allegation of ownership unnecessary. — An al- 
legation or proof of ownership of a building or structure, 
the subject of a burglary charge, is unnecessary. State v, 
Flores, 1971-NMCA-036, 82 N.M. 480, 483 P.2d 1320. 

Ownership for identification. — This section clearly 
does not: require that ownership of the building or struc- 
ture entered be alleged; nor is such allegation necessary to 
charge the offense. Accordingly, except as a means of identi- 
fication, an allegation or proof of ownership of a building or 
structure the subject of a burglary charge is unnecessary. 
State v, Ford, 1969-NMCA-092, 80 N.M. 649, 459 P.2d 353. 

Model and license of burglarized vehicle. — Where 
the essential elements of the crime of burglary of an au- 
tomobile were established, the model and license of the 
vehicle were surplusage in the indictment which did not 
need to be proved, and failure to do so did not constitute 
reversible error. State v. Newman, 1971-NMCA-137, 838 
N.M. 165, 489 P.2d 673. 

Value of property. — Under 40-9-6, 1953 Comp., pre- 
scribing penalties for breaking and entering into places 
other than dwelling with intent to commit murder, rape, 
robbery, larceny or any ‘felony, term "larceny" was not lim- 
ited to "grand larceny" under 40-45-2, 1953 Comp., and 
since stealing property of any value was a felony, a value 
over $50.00 did not: have to be specified in the informa- 
tion nor proved in a charge of attempt. State v, Serrano, 
1964-NMSC-161, 74 N.M. 412, 394 P.2d 262 (decided un- 
der former law). 

Charge sufficient. — CHaree that defendant "burglar- 
ized" an outhouse belonging to a named individual in the 
nighttime was sufficient to invoke the jurisdiction of the 
court in that it charged a public offense. State v. Mares, 
1956-NMSC-031, 61 N.M. 46, 294 P.2d 284 nactsdoe adee 
former law). 


B. VARIANCE. 


Material variance between places charged and 
proved. — Where proof identified burglarized shop as 
that of Joe Howard, and indictment charged burglary 
of "the Harvey Cleaners," and there was no showing of 
identity, there was a material variance. State v. Salazar, 
1938-NMSC-021, 42 N.M. 308, 77 P.2d 633 (decided under 
former law). 

Variance not jurisdictional. — Variance between in- 
dictment and proof regarding name and address of party 
and place burglarized was not jurisdictional because it 
can be cured by verdict of the jury. State v. Jaramillo, 
1973-NMCA-029, 85 N.M. 19, 508 P.2d 1316, cert. denied, 
85 N.M. 5, 508 P.2d 1302, 414 U.S. 1000, 94'S. Ct. 353, 38 
L, Ed. 2d 236 (1973) (decided under former law), — 

Nature of building. — An indictment was not defec- 
tive for calling a building where goods were sold.a "shop," 
though witnesses at the trial called it a "store." State v. 
Padilla, 1914-NMSC-012, 18 NM. 573, 139 P. 143 (de- 
cided under former law). 
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Raising variance. — Variance between charge and 
proof regarding nature of building burglarized could not 
be raised for the first time by motion in arrest of judgment 
or motion for a new trial. State v. Mares, 1956-NMSC-031, 
61 N.M. 46, 294 P.2d 284 (decided under former law). 


V. EVIDENCE, 
A. IN GENERAL. 


Ordinarily, burglary must be proved by circum- 
stantial evidence sufficient to submit the issue to the 
jury, since such an offense can rarely be proved by wit- 
nesses who saw and. recognized a defendant in the act of 
making an unauthorized entry with intent to commit a 
theft. State v. Johnson, 1972-NMCA-082, 84 N.M., 29, 498 
P.2d 1372. 

Exclusion of every reasonable hypothesis save 

guilt. — To support a conviction testimony must do more 
than raise a strong suspicion of guilt as the evidence and 
reasonable inferences that flow therefrom must. exclude 
every reasonable hypothesis other than the guilt of the 
defendant. State v. Heim, 1971-NMCA-159, 83 N.M. 260, 
490 P.2d 1233. 
_ Circumstantial evidence, — Where circumstances 
alone are relied upon by the prosecution, the circum- 
stances must be such as to apply exclusively to defendant, 
and such as are reconcilable with no other hypothesis than 
defendant's guilt. State v. Montano, 1972-NMCA-021, 83 
N.M. 523, 494 P.2d 185. 

Specific intent to commit theft may be proven 
by inference from established facts and circumstances. 
State v. Ortega, 1968-NMCA-092, 79 N.M. 707, 448 P.2d 
813. 

Breaking and entering justifies inference. — In 
the absence of inconsistent circumstances, proof of unlaw- 
ful breaking and entry into a building which contains per- 
sonal property that could be'the subject of larceny gives 
rise to an inference that will sustain a conviction of bur- 
glary, grounded in human experience, which justifies the 
assumption that the unlawful entry was not purposeless, 
and, in the absence of other proof, indicates theft as the 
most likely purpose. State v. Ortega, 1968-NMCA-092, 79 
N.M. 707, 448 P.2d 813. 

Presence plus inferences, — Although presence 
alone is:insufficient to sustain a conviction for’burglary 
when the facts and reasonable inferences therefrom 
show much more than mere presence, there is substan- 
tial evidence to support the conviction. State v. Sedillo, 
1971-NMCA-003, 82 N.M. 287, 480 P.2d 401. 

Unauthorized presence in vehicle. — A jury might 
reasonably infer from a defendant's unauthorized pres- 
ence in a vehicle that he had the necessary intent to 
commit a felony or theft therein. State v. Wilkerson, 
1972-NMCA-067, 83 N.M. 770, 497 P.2d 981. 

Possession of stolen property not enough. — Re- 
cently stolen property found in the possession of a de- 
fendant will not alone support a conclusion of guilt of 
the offense of burglary unless there is evidence of other 
circumstances connecting the defendant with the crime 
charged. State v. Heim, 1971-NMCA-159, 83 N.M. 260, 490 
P.2d 1233. 

Facts pointing unerringly to guilt. — Where the 
facts and circumstances do not unerringly point to defen- 
dant's guilt of burglary and do not establish inferentially 
or otherwise that defendant's entry was unauthorized, the 
judgment and sentence must be reversed. State v. Slade, 
1967-NMCA-027, 78 N.M. 581, 434 P.2d°700. 

Establishing aiding and abetting. — Aiding and 
abetting a burglary is established by evidence of a commu- 
nity of purpose or a shared criminal intent in the unlawful 
undertaking, such that by any of the means of commu- 
nicating thought defendant incited, encouraged or insti- 
gated commission of the offense or made it known that 
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commission of an offense already undertaken had aider's 
support or approval, State v. Gonzales, 1971-NMCA-007, 
82 N.M. 388, 482 P.2d 252, cert. denied, 82 N.M. 377, 482 
P.2d 241. 


B, ADMISSIBILITY. 


Character evidence. — Honesty and truthfulness are 
pertinent character traits that are admissible under Rule 
11-404(A)(1) in a prosecution for solicitation to commit 
burglary. State v. Martinez, 2008-NMSC-060, 145 N.M. 
220, 195 P.3d 1232. 

Evidence of ‘dominion, control or possession of 
stolen property is admissible on the questions of entry 
and intent. State v. Hinojos, 1967-NMCA-003, 78 N.M. 32, 
427 P.2d 683. 

Evidence of dominion, control or possession of stolen 
property is admissible on the question of intent. State v. 
Montano, 1972-NMCA-021, 83 N.M. 523, 494 P.2d 185. 

Discovery of weapons relevant. — Where defendant 
was convicted of burglary as accessory, argument that tes- 
timony concerning weapons found in defendant's car after 
his arrest was irrelevant to issues raised by indictment 
was without merit. State v. Gunzelman, 1973-NMCA-121, 
85 N.M. 535, 514 P.2d 54, overruled on other grounds by 
State v. Orosco, 1992-NMSC-006, 113 N.M. 780, 833 P.2d 
1146. 

Proving unauthorized entry. — New Mexico does 
not restrict the method of proving unauthorized entry and 
it may be proved by circumstantial evidence. State v. Mire- 
les, 1971-NMCA-027, 82 N.M. 453, 483 P.2d 508. 

Substantial evidence of intent to commit bur- 
glary. — Where defendant was discovered lying under- 
neath a van; next to defendant was a plastic container 
positioned under the van to catch fuel dripping from the 
gas tank of the van; defendant admitted that defendant 
had used a nail to create a hole in the tank so that gas 
could escape; and the owner of the van had not abandoned 
the van and had not given defendant permission to en- 
ter or remove gas from the van, there was substantial 
evidence to support the finding that defendant possessed 
the intent necessary to commit burglary. State v. Mugqd- 
din, 2010-NMCA-069, 148 N.M. 845, 242 P.3d 412, cert. 
granted, 2010-NMCERT-008, 148 N.M. 943, 242 P.3d 1289. 


C, SUFFICIENCY. 


Substantial evidence of intent to commit bur- 
glary. — Where defendant was discovered lying under- 
neath a van; next to defendant was a plastic container 
positioned under the van to catch fuel dripping from the 
gas tank of the van; defendant admitted that defendant 
had used a nail to create a hole in the tank so that gas 
could escape; and the owner of the van had not aban- 
doned the van and had not given defendant permission 
to enter or remove gas from the van, there was substan- 
tial evidence to support the finding that defendant pos- 
sessed the intent necessary to commit burglary. State v. 
Muqqddin, 2010-NMCA-069, 148 N.M. 845, 242 P.3d 412, 
cert. granted, 2010-NMCERT-008, 148 N.M. 942, 242 
P.3d 1288. 

Inference of intent permissible. — Defendant's mo- 
tion for a directed verdict was properly denied because the 
jury could have properly inferred that defendant was the 
person who burglarized the building, and that the jacket 
and knife found in the vent, therefore belonged to defen- 
dant. State v. Barragan, 2001-NMCA-086, 131 N.M. 281, 
34 P.3d 1157. 

Inference of intent to commit felony. — Evidence 
that a store's burglary alarm system was triggered, that 
police officers responded within a minute after being 
called, that there was a four-by-eight-inch hole in a ga- 
rage door near the opening mechanism, that defendant 
was found hiding in tires outside the building near the 
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door, that the piece of door which had been removed in 
making the hole was found in the same area and that the 
store had been closed at 5:30 p.m., while the alarm went 
off shortly after 10:00 p.m. permitted an inference that 
defendant intended to commit a felony or theft inside the 
store. State v. Tixier, 1976-NMCA-054, 89 N.M. 297, 551 
P,2d 987, 

Inference of criminal intent. — Victim's house was 
broken into; defendant helped carry stolen items away 
over four foot fence in back of house; he was recognized 
by the victim's neighbor while carrying some of the stolen 
items; some stolen items were concealed; and defendant 
fled when discovered, although subsequently returned to 
the vicinity of the victim's house, These facts were evi- 
dence sufficient to sustain an inference of criminal intent. 
State v. Peden, 1973-NMCA-095, 85 N.M. 363, 512 P2d 
691. 

Inference of intent. — Where defendant's companion 
completed crime of burglary. by. an unauthorized entry 
with the necessary intent, and defendant, knew this fact, 
was present and participated, his intent could be inferred 
from his acts. State v. Riley, 1970-NMCA-015, 82 N.M. 
298, 480 P.2d 693. 

Where defendant was caught in a public schoolhouse on 
a Sunday afternoon by two police officers and upon being 
searched for weapons several items taken from desk or 
storage cabinet in principal's office were discovered, the 
evidence substantially supported a reasonable inference 
of defendant's intent to commit a theft in the schoolhouse 
which he had entered. without authorization. State v, Lu- 
jan, 1970-NMCA-087, 82 N.M. 95, 476 P,2d 65, ; 

In prosecution for burglary, larceny and unlawful tak- 
ing of a vehicle, evidence of the time factors, distances, 
observations of defendants, locations and possession of 
stolen goods pointed unerringly to defendants and ex- 
cluded every reasonable hypothesis other than guilt. 
State v. Sanchez, 1971-NMCA-065, 82,N.M. 585, 484 P.2d 
1295. 

Breaking of window indicative of intent. — Jury, 
after they found that defendant shattered the grocery 
store window, validly inferred that window. was broken 
in an attempt to enter and unlawfully take property from 
inside the store, and that he acted with criminal intent. 
State v. Serrano, 1964-NMSC-161, 74 N.M. 412, 394 P2d 
262. 

Intent absent. — Testimony by the prosecutrix that 
she engaged in sexual intercourse with defendant, along 
with his acquittal on rape charge, suggests that jury 
found that the sexual intercourse took place with consent 
of the prosecutrix and that’ defendant did not enter her 
home with intent to commit rape, and thus the evidence 
was insufficient to sustain a conviction for burglary. State 
v. Elliott, 1975-NMCA-087, 88 N.M. 187, 589 P2d 207, 
rev'd on other grounds, 1976-NMSC-080, 89 N.M. 805, 551 
P.2d 1352. 

Insufficient evidence of intent to commit a theft 
or criminal damage to property. — Where defendant 
was convicted of residential burglary based on DNA’ evi- 
dence found in the burglarized house, there was insuf- 
ficient evidence to permit a rational jury to find the es- 
sential facts to establish each element of the crime of 
residential burglary beyond a reasonable doubt, because 
although there was evidence that defendant had entered 
the property without authorization, the state, without 
presenting any evidence linking defendant to the stolen 
items or the property damage, failed to establish, either 
directly or by circumstantial evidence, that defendant en- 
tered the dwelling with the intent to commit a theft or 
criminal damage to property when inside. State v. Ledbet- 
ter, 2020-NMCA-046. |; 

Proof beyond reasonable doubt..— Where un- 
lawful entry and a description of items stolen were 
proven beyond a reasonable doubt, this was sufficient to 
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sustain the conviction under this statute. State v.: ‘Baca, 
1974-NMCA-022, 86 N.M. 144, 520 P.2d 872. 

Guilt as only reasonable hypothesis. — Defen- 
dant's flight when officers arrived indicated conscious- 
ness of guilt, and together with fact that he came to store 
with intent of breaking in and gave a false name when 
arrested, absent an explanation of his reasons or motive, 
permitted an inference of guilt, excluding every other rea- 
sonable hypothesis. State v. Gonzales, 1971-NMCA-007, 
82'N.M? 888, 482 P.2d°252, cert. denied, 62 N.M. wi Ke: 482 
P.2d 241. 

Hypothesis in defense. — Defendant's hypiotheals 
that actual burglar had been frightened away by appear- 
ance of defendant since there was no evidence introduced 
concerning fingerprints, defendant was not wearing 
gloves and officers found nothing on defendant classified 
as burglar tools, was not reasonable in the light of the jury 
verdict which necessarily determined that defendant was 
inside burglarized apartment, and in light of undisputed 
evidence of a torn screen, open door ‘and "mess" inside the 
apartment. State v. Madrid, 1972-NMSC-016, BN N.M. 
603, 495 P.2d 383. 

Unauthorized entry established. — Ciirduitietiad- 
tial evidence may be used to establish an unauthorized 
entry, and evidence showing that defendant and compan- 
ions went to liquor store with intent to break in, taking a 
sledgehammer, that windows were broken, that the men 
fled the scene and that bottles of liquor were missing, 
pointed unerringly to an unauthorized entry. State v. Gon- 
zales, 1971-NMCA-007, 82 N.M. 388, 482 P.2d 252, cert. 
denied, 82 N.M. 377, 482 P.2d 241. 

Slight penetration sufficient. — Evidence that an 
unidentified instrument penetrated one-half inch inside 
a building was sufficient evidence of entry to sustain 
a’ burglary conviction, since any penetration, however 
slight, of the interior space is sufficient. State v) Tixier, 
1976-NMCA-054, 89 N.M. 297, 551 P.2d 987. 

Evidence supporting conviction. — Evidence that 
a fingerprint lifted.from a coke machine which:had been 
broken into during a burglary was the same as that on 
defendant's fingerprint card, on the basis of a ten point 
comparison’ taken from defendant under controlled cir- 
cumstances, and that although gas station ‘operator tes- 
tified that his son had access to: key to machine he also 
stated that to his knowledge his son never opened) it, 
was sufficient to support ‘conviction. State v. Douglas, 
1974-NMCA-087, 86 N.M. 665, 526 P.2d 807, cert. denied, 
86. N.M. 656,526 P.2d 798.) 

Sufficient evidence. — Where store’ manager testi- 
fied that he had checked the building just before‘he left 
the previous evening and that it was securely locked;'that 
a window found broken shortly after defendant's appre- 
hension had not been broken the evening before and that 
no one, including the defendant, was authorized to enter 
the store after closing time, and evidence showed that 'de- 
fendant, seen near the store in the early morning when 
all the businesses were closed, ran when:a police officer 
attempted to stop him for questioning, dropped.two bags 
which contained merchandise from the store, evidence 
was sufficient, albeit circumstantial, for the jury to infer 
that defendant committed burglary. State v. Lauderdale, 
1973-NMCA-035, 85 N.M. 157, 509 P.2d 1352, cert. denied, 
85 N.M. 144,509 P.2d 1339. 

Evidence, including facinitiyr identification of defended 
and testimony as to his presence in cab of burglarized 
pick-up, along with business papers kept in truck which 
were found on the ground near the pick-up and in the al- 
ley near which the defendant was apprehended, sustained 
burglary conviction. State v. Wilkerson, 1972- NMCA-067, 
83 N.M. 770, 497 P.2d 981. 

Where: evidence was clear that the residence had: Been 
entered with an intent to commit theft as various items 
of personal property had. been stolen and homeowner 
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testified that to gain entrance the window would have had 
to be forced open, presence of defendant's prints on inside 
portion of the window was sufficient to point to defendant 
as the one who entered the house and stole the property. 
State v. Mireles, 1971-NMCA-027, 82 N.M. 4538, 483 P.2d 
508. 

Evidence is sufficient to support a defendant's burglary 
conviction where the defendant, a security guard and as- 
sociate member of a club, makes an unauthorized entry 
into the club after closing hours by breaking the club's 
door, then breaking into a bar cabinet and slot machine. 
State v. Carter, 1979-NMCA-117, 93 N.M. 500, 601 P.2d 
733, cert. denied, 93 N.M. 6838, 604 P.2d 821. 

Where defendant admitted that he and accomplice 
"ransacked" the victim's residence and removed at least 
two pistols and three long firearms, this is sufficient 
evidence for the! conviction of burglary. State v. Lopez, 
2005-NMSC-036, 1388 N.M. 521, 123 P.3d 754, overruled on 
other grounds by State v.’ Frawley, 2007-NMSC-057, 143 
N.M. 7, 172 P.3d 144. 

"Dwelling house" construed. — To determine 
whether a structure constitutes a dwelling house, the 
court considers the evidence presented’ regarding the 
physical characteristics: of the structure to determine 
whether it is a type of structure customarily used for 
living quarters and in which possessory. and privacy in- 
terests of habitation should be protected, and examines 
whether the structure was actually used for living quar- 
ters, whether its purpose was for habitation, and whether 
its use as living quarters was sufficient to warrant protec- 
tion of the heightened privacy and possessory interests of 
habitation. State v. Shelby, 2021-NMCA-064, cert. denied. 

Sufficient evidence of burglary of a "dwelling 
house", — Where defendant was convicted of burglary of 
a dwelling, larceny over $2,500, and criminal damage to 
property over $1,000, and where defendant claimed that 
his conviction for burglary of a dwelling was not sup- 
ported by sufficient evidence because the interior of the 
house at issue was under construction, it lacked electricity 
and running water, and the evidence did not show that the 
owner "customarily used" the house "as living quarters" 
under the definition of "dwelling house," as set out in UJI 
14-1631 NMRA, the evidence sufficiently established that 
the structure entered was a dwelling house within the 
meaning and purpose of the burglary statute and UJI 14- 
1631, because the state presented evidence that the struc- 
ture was a house with an enclosed, finished exterior, the 
house was used for habitation in a regular, yet intermit- 
tent, way, and the apparent purpose of the house was for 
habitation. State v. Shelby, 2021-NMCA-064, cert. denied. 

Sufficient evidence of burglary of a vehicle. — 
Where surveillance video evidence showed a dark-colored 
pickup truck enter a motel parking lot in the early morn- 
ing hours and showed a person identified by the arresting 
officer as defendant forcibly entering and removing items 
from two vehicles, and where, during a custodial inter- 
view, defendant made statements to the effect that he did 
not remember what he took and did not know the where- 
abouts of the items taken from the vehicles, and where 
the arresting officer testified that he observed defendant 
forcibly enter two other vehicles at a different motel, there 
was sufficient evidence to support defendant's convictions 
on four counts of burglary of a vehicle. State v. Sweat, 
2017-NMCA-069, cert. denied. 

Sufficient evidence of conspiracy to commit bur- 
glary. — Where defendant, a former employee of a mo- 
tel, asked the motel desk clerk to attend to an internet 
problem in the motel by implying that he was a motel 
guest, which he was not, and where defendant remained 
in the lobby while his co-conspirator climbed over the 
desk clerk's counter, broke the lock on a cash drawer and 
removed cash, and where defendant immediately fol- 
lowed the co-conspirator out of the motel lobby after the 
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co-conspirator took the cash, there was sufficient evidence 
for a rational trier of fact to infer that defendant, as a for- 
mer employee of the motel, knew the location of the cash 
drawer, that asking the desk clerk to reset the wireless 
router would require the clerk to be away from the office 
for a sufficient amount of time to create an opportunity to 
steal the cash and escape without notice, and that defen- 
dant and his accomplice agreed and intended to commit 
the crime of burglary. State v. Mestas, 2016-NMCA-047. 

‘Circumstantial evidence sufficient. — Facts re- 
garding the defendants' actions and the surrounding 
circumstances provided sufficient evidence from which 
a jury could infer that defendants intended to break 
into a building and commit a theft therein, State v. Jen- 
nings, 1984-NMCA-051, 102 N.M. 89, 691 P.2d 882, cert. 
quashed, 102 N.M. 88, 691 P.2d 881. 

Unexplained possession with other ne foot 
— While unexplained possession of goods belonging to an- 
other ‘does not raise presumption that a larceny has been 
committed and that the possessor is a thief, additional evi- 
dence: being necessary to establish the corpus delicti, never- 
theless additional evidence, consisting of the fact that a rob- 
bery had been committed, the early hour of the morning, the 
lack of identification, the giving of a false name and defen- 
dant's statement that he was on his way home which was 
in the southwest quadrant of the city when he was walking 
north, was sufficient to sustain a conviction for burglary. 
State v. Rivera, 1973-NMCA-1465, 85 N.M. 723,516 P.2d 694. 

Sufficiency of evidence. — Evidence that defendant 
possessed recently stolen property which he acquired by 
theft, together with evidence of defendant's presence at 
the scene near the time of the crime with a person who 
knew the precise location of the property, permitted the 
inference that defendant stole the guns during an unau- 
thorized entry of owner's residence, and was sufficient 
to sustain his conviction for burglary. State v. Jordan, 
1975-NMCA-102, 88 N.M. 230, 539 P.2d 620. 

Evidence, though partly circumstantial, supported 
conviction for burglary, where soda pop of kind and 
amount stolen was found in possession of defendant near 
the place where pop had been stolen, defendant had pre- 
vailed upon acquaintances to take him to the vicinity 
of the storage shed for the purpose of getting some pop, 
when being investigated defendant admitted the theft, 
and a footprint similar to defendant's was found in the 
burglarized shed. State v. Waits, 1966-NMSC-162, 76 
N.M. 630, 417 P.2d 439, 

Aiding and abetting shown. — Although defendant's 
witness testified that defendant was unaware that witness 
was removing stereo tape deck from automobile, where evi- 
dence showed that defendant and witness looked into an- 
other car before witness broke into the burglarized car and 
that defendant leaned on the door of the burglarized car and 
was "looking both ways as if observing for something," this 
evidence was sufficient to sustain defendant's conviction as 
an aider and abettor under this section. State v. Sandoval, 
1972-NMCA-038, 83 N.M. 599, 495 P.2d 379. 

Evidence insufficient. — Although similarity be- 
tween footprints, and tire prints, along with defendant's 
locations, actions and statements, created a suspicion that 
he committed the offense charged, it could not be said that 
there were not other reasonable hypotheses which permit- 
ted a finding of his innocence and hence circumstantial _ 
evidence solely relied upon by state, failed to meet the 
standard required. State v. Seal, 1965-NMSC-154, 75 N.M. 
608, 409 P.2d 128; State v. Waits, 1966-NMSC-162, 76 
N.M. 630, 417 P.2d 489; State v. Sharp, 1967-NMSC-169, 
78 N.M. 220, 480 P2d 878; State v. Williamson, 
1968-NMSC-033, 78 N.M, 751, 488 P.2d 161, cert. denied, 
393 US, 891, 89 S. Ct. 212, 21 L. Ed. 2d 170 (1968); Nance 
v. State, 1969-NMCA-018, 80 N.M. 1238, 452 P.2d 192. 

Where at best the state showed that defendant had con- 
structive possession of certain stolen jewelry by virtue of 
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occupying along with another individual the same room in 
which it was found, but there was no evidence showing or 
tending to show that he had knowledge, control or voice 
in the power of disposal of the jewelry, evidence was in- 
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sufficient to permit issue of defendant's guilt on burglary . 


charge to go to the jury. State v. Romero, 1960-NMSC-047; 
67 N.M. 82, 352 P.2d 781. 

Raising insufficiency of evidence. — On appeal 
from denial of post-conviction relief, petitioner's conten- 
tions that he should not have been charged with and 
convicted of aggravated burglary, that the state failed ito 
prove criminal intent and that he was intoxicated at the 
time of the offense and could not: have had the requisite 
intent, not having been raised on direct appeal, did not 
provide a basis for post-conviction relief. Andrada v, State, 
1971-NMCA-184, 83 N.M. 393, 492 P.2d 1010. 

Where in a prosecution for burglary.the question of suffi- 
ciency of the evidence was not presented to the trial court, 
defendant could not demand a review of the evidence asia 
matter of right, but in case at hand appellate court would 
examine the record to determine if fundamental error was 
committed. State v. Sedillo, 1969-NMCA-107, 81 N.M. 47, 
462 P.2d 682, cert. denied, 81.N.M. 40,462 P.2d 625. 


VI. INSTRUCTIONS, 


Instruction on specific intent required..— Since 
the crime of burglary is a crime requiring a specific mens 
rea, an instruction on specific intent or specific mens rea 
is required, State v. Gunzelman, 1973-NMSC-055, 85 N.M. 
295, 512 P.2d 55, overruled on other grounds by State v, 
Orosco, 1992-NMSC-006, 113 N.M. 780, 883 P.2d 1146. . 

Failure to give instruction concerning criminal in- 
tent is jurisdictional and may be raised for the first time 
on appeal. State v. Gunzelman, 1973-NMSC-055, 85 N,M. 
295, 512 P.2d 55, overruled on other grounds. by State v, 
Orosco, 1992-NMSC-006, 113 N.M. 780, 833 P.2d.1146. 

Language of statute adequate, — Since this section 
defines the element of intent constituting the crime of bur- 
glary, an instruction which follows the language of the stat- 
ute adequately instructs the jury on the specific criminal 
intent required. State v, Gunzelman, 1973-NMSC-055, 85 
N.M. 295, 512 P.2d 55, overruled on other grounds by State 
v. Orosco, 1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146, 

Sufficiency of instruction. — Instruction that any 
person who, without authorization, enters a dwelling 
house with intent to commit any felony or theft therein is 
guilty of burglary of a dwelling house was sufficient on the 
element of criminal intent. State v. Baca, 1973-NMCA-054, 
85 N.M. 55, 508 P.2d 1352. 

Additional instruction on general criminal intent 
was unnecessary in prosecution for burglary as a person 
is presumed to intend the logical consequences of his ac- 
tions, State v. Gunzelman, 1973-NMSC-055, 85 N.M. 295, 
512 P.2d 55, overruled on other grounds by State v. Orosco, 
1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146. 

Intoxication instruction properly refused. — Re- 
quested instruction telling jury to acquit defendant if he 
"did not have the intent to commit the unlawful act of bur- 
glary as a result of intoxication" was properly refused be- 
cause of its wording, which would have required jury to ac- 
cept, as a fact, the matter of intoxication which was for the 
jury to decide, State v. Gonzales, 1971-NMCA-007, 82 N.M. 
388, 482 P.2d 252, cert. denied, 82 N.M. 377, 482 P.2d 241, 

Presumption of innocence adequately covered. — 
In prosecution for burglary, where instructions were given 
on the presumption of innocence and the burden of proof, 
court's refusal to instruct that there was no presumption 
that defendant was an accessory and that he did not have 
the burden of proving that he was not an accessory was 
not error, State v. Gunzelman, 1973-NMCA-121, 85 N.M. 
535, 514 P.2d 54, overruled on other grounds by State v. 
Orosco, 1992-NMSO- 006, 113 N.M. 780, 833 P.2d 1146. 
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Submission of lesser offense unnecessary. — Of- 
fense of unlawfully carrying a deadly weapon is neither 
a degree of burglary, nor the higher degree of aggravated. 
burglary, and not being an. included offense, trial court 
did not err in refusing to submit to the jury the offense of 
unlawfully carrying a deadly weapon as a lesser included 
offense, State.v. Andrada, 1971-NMCA-0338, 82 N.M. 548, 
484 P.2d 763, cert. denied, 82 N.M. 534, 484 P.2d 754. 

Instruction on accomplice's testimony.— In trial 
for burglary, instruction that:an accused may be convicted 
upon the testimony of an accomplice, even though it is un- 
corroborated, was proper. State v. ween 1973-NMCA-054, 
85 N.M. 55, 508 P.2d 1852. 

Instruction misstating victim's name and address. 
— Error in instruction misstating name and address of 
burglary victim, to which defendant did not object, was 
not preserved for review and did not constitute fundamen- 
tal error. State v. Jaramillo, 1973-NMCA-029, 85 N.M. 19, 
508 P.2d 1316; cert. denied; 85 N.M. 5, 508 P.2d 1802; 414 
U.S. 1000, 94 S. Ct. 353, 38 L, Ed. 2d 236 (1973). 

Failure to request instruction«— Counsel's failure 
to request an instruction to.the effect that intoxication 
would relieve the defendant of criminal responsibility if 
he were unable to form: the criminal intent required for 
the commission of the crime of burglary may have been no 
more than bad strategy on the part of counsel, so that it 
could not be said, as a matter of law, that representation; 
was so inadequate as to deprive him of his constitutional 
right to effective assistance of counsel. State v. Samora, 
1971-NMCA-001, 82 N.M. 252, 479 P.2d 532. 

Attorney general opinions, — The phrase "or any 
other felony," in former 40-9-6, 1953 Comp., dealing with 
crime of breaking and entering into, places’ other than 
dwellings, was indicative that this section of the statute 
only applied to a breaking and entering with intent to 
commitia felony. 1955-56 Op. Att'y Gen. No. 6115. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974), 

For annual survey of New Mexico law relating ta crimi- 
nal law, see 12 N:M.L, Rey, 229 (1982), 

For annual survey of New Mexico law relating ts crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 

For annual survey of New Mexico law relating to crimi- 
nal law; see 13 N.M.L, Rey. 323 (1983). 

For annual survey of New Mexico criminal law and Pre 
cedure, 19 N.M.L, Rev. 655 (1990). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 13 Am. 
Jur, 2d Burglary 88 1to14... - 

Opening closed; but unlocked door,as breaking which 
will sustain charge'of burglary or breaking and entering, 
23 A.L.R, 112. 

Burglary without breaking, 23 A, L. R, 288. 

Outbuilding or the like as-part of "dwelling house," 43 
A.L.R.2d 831, 

Gambling or lottery paraphernalia as subject: of bur- 
glary, 51 A.L.R.2d 1396. 

Night, sufficiency of showing that burglary was commit- 
ted at, 82 A.L.R,2d 643, 

Entry through partly opened door or window as bur- 
glary, 70 A.L.R.3d 881. 

Maintainability of burglary charge, where entry into 
building is made with consent, 58 A.L.R.4th 335... 

What is "building" or "house" within burglary or break, 
ing and entering statute, 68 A.L.R.4th 425. 

Burglary, .breaking, or entering of motor vehicle,’ 72 
A.L.R.4th 710, .. 

Minor's entry into home of? parent. as sufficient ta sus- 
tain burglary charge, 17 A.L. R, 5th 111. 

Use of fraud or trick as "constructive breaking". for 
purpose of burglary or breaking and epkering offense. 17 
A.L.R.5th 125. 

12A C.J.S, Burglary §§ 1 to 38. 


: 
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Aggravated burglary consists of the unauthorized entry of any vehicle, watercraft, aircraft, 
dwelling or other structure, movable or immovable, with intent to.commit any felony or theft 


therein and the person either: 
A. is armed with a deadly weapon; 


_B.. after entering, arms himself with a deadly weapon; 


C, 


commits a battery upon any person while in such place, or in entering or leaving such place. 


Whoever commits aggravated burglary is guilty of a second degree felony. 


History: 1953 Comp., § 40A-16-4, enacted by Laws 
1963, ch. 303, § 16-4. 

Gross veferenes. — For definition of deadly weapon, 
see 30-1-12 NMSA 1978. 

For battery, see 30-3-4:. NMSA 1978. 

For instruction as to essential elements of aggravated 
burglary, see UJI 14-1632 NMRA. 


ANNOTATIONS 


The unit of prosecution for aggravated bur- 
glary is an unlawful entry with intent to commit 
a felony. — When there is only one unauthorized entry, 
there can only be one aggravated burglary, even if defen- 
dant commits multiple aggravating acts. State v. Swick, 
2012-NMSC-018, 279 P.38d 747, rev'g 2010-NMCA-098, 
148 N.M. 895, 242 P.3d 462 and overruling State v. Arm- 
endariz, 2006-NMSC-036, 140 N.M. 182, 141 P.3d 526. 

Convictions of aggravated burglary while com- 
mitting a battery and aggravated burglary with a 
deadly weapon violated double jeopardy. — Where 
defendant, who was armed with a knife and who intended 
to steal a vehicle from the victims, entered the victims' 
home, stabbed one victim, and beat and stabbed the other 
victim; and defendant was convicted of aggravated bur- 
glary while committing a battery and aggravated burglary 
with a deadly weapon, defendant's convictions violated 
the prohibition against double jeopardy. State v. Swick, 
2012-NMSC-018, 279 P.3d 747, rev'g 2010-NMCA-098, 
148 N.M. 895, 242 P.3d°462 and overruling State v. Arm- 
endariz, 2006-NMSC-036, 140 N.M. 182, 141 P.3d 526. 

“Double jeopardy. — Where the force used to complete 
aggravated burglary constituted the same force used to 
restrain a victim to accomplish CSP II there were insuf- 
ficient indicia of distinctness differentiating the acts and 
a conviction on both is impermissible on double jeopardy 
grounds. State v. Armendariz, 2006-NMCA-152, 140 N.M. 
712, 148 P.3d 198, cert. quashed, 2008-NMCERT 002, 143 
NM. 665, 180 P.3d 674, 

Lesser included offense. — Under the facts of this 
case, the aggravated burglary offense could not be com- 
mitted without also committing the crime of dangerous 
use of explosives; the explosives offense does not have an 
element not included in the burglary offense. The explo- 
sives offense was an offense included within the aggra- 
vated burglary offense. State v. Jacobs, 1985-NMCA-054, 
102 N.M. 801, 701 P.2d 400. 

Instruction on lesser included offense. — When 
criminal trespass is factually based solely on unlawful 
entry, not on unlawfully remaining without consent, then 
criminal trespass is necessarily included within the of- 
fense of aggravated burglary of a dwelling house and a de- 
fendant is entitled to an instruction on the lesser included 
offense. State v. Romero, 1998-NMCA-057, 125 N.M. 161, 
958 P.2d 119 

Double jeopardy. — Section 30-16-4 NMSA 1978 is 
designed to address the heightened threat associated with 
possession of deadly weapons and to deter their posses- 
sion in the course of burglaries even if no use is intended. 
By contrast, Subsection C of Section 30-16-4 NMSA 1978 


is designed to address actual physical injury to persons 
during a burglary. Because these factors reinforce the pre- 
sumption of distinct, punishable offenses, a defendant's 
convictions pursuant to these two separate statutory sub- 
sections do not offend double jeopardy principles. State v. 
Swick, 2010-NMCA-098, 148 N.M. 895, 242 P.3d 462. 

Legislative intent to deter firearm possession 
during crime. — The adoption of several statutes, one 
classifying aggravated burglary as a second degree felony, 
and the other specifying that simple burglary is a fourth- 
degree felony, evinces a clear legislative intention to deter 
the commission of burglaries and the possession of fire- 
arms during such crimes. State v. Luna, 1982-NMCA-150, 
99 N.M. 76, 653 P.2d 1222, cert. denied, 99 N.M. 148, 655 
P.2d:160. 

Crucial factor in crime of aggravated burglary is 
whether the defendant has the intent to commit a felony 
on entering the dwelling, not whether the felony was actu- 
ally committed, as the intent does not have to be consum- 
mated: State v. Castro, 1979-NMCA-023, 92 N.M. 585, 592 
P.2d:185, cert. denied, 92 N.M. 621, 593 P.2d 62. 

Meaning of "deadly weapon". — Deadly weapons 
shall be construed to mean any kind or class of pistol 
or gun, whether loaded or unloaded. State v. Montano, 
1961-NMSC-174, 69 N.M. 332, 367 P.2d 95. 

Theft is not a necessary element of aggra- 
vated burglary, which requires only the element of 
intent to commit any felony or theft. State v. Ranne, 
1969-NMCA-029, 80 N.M. 188; 453 P.2d 209. 

Elements of robbery and aggravated burglary 
are not the same, and therefore, defendant could 
be sentenced for each of these crimes, State v. Ranne, 
1969-NMCA-029, 80 N.M. 188, 453 P.2d 209. 

Breaking and entering not lesser included of- 
fense. — Breaking and entering is not a lesser included 
offense of aggravated burglary because each offense re- 
quires an element not included in the other and, by con: 
victing defendant of breaking and entering when he only 
had notice of an aggravated burglary, the trial court vio- 
lated his right to notice of the charges against him. State 
v. Hernandez, 1999-NMCA-105, 127 N.M. 769, 987 P.2d 
1156, cert. denied, 128 N.M. 149, 990 P.2d 823. 

Larceny of a firearm distinguished. — Aggravated 
burglary and larceny of a firearm are different crimes, 
with different elements: larceny of a firearm requires proof 
that the firearm was stolen but does not. require proof of 
an unlawful entry. State v. Tisthammer, 1998-NMCA-115, 
126 N.M. 52, 966 P.2d 760, cert. denied, 126 N.M. 107, 967 
P.2d 447. 

Aggravated burglary and sex offense separate 
crimes. — Since aggravated burglary and criminal sex- 
ual penetration in the third degree (30-9-11 NMSA 1978) 
each require proof of facts which the other does not and 
since neither offense necessarily involves the other, there 
would be no double jeopardy violation and no merger of 
the offenses despite the fact that the same evidence may 
go toward proving both. State v. Young, 1978-NMCA-040, 
91 N.M. 647, 579 P.2d 179, cert. denied, 91 N.M. 751, 580 
P.2d 972, and cert. denied, 439 U.S. 957, 99 S. Ct. 357, 58 
L. Ed, 2d 348 (1978), 
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Where the victim awoke and found the defendant on top 
of her and the defendant told her not to move or make a 
noise or he would blow her head off, that was evidence 
of a battery. When the battery preceded sexual activity, 
there was evidence of an aggravated burglary apart from 
a sex offense, and the two offenses did not merge, nor was 
the "same transaction" test applied. State v. Archunde, 
1978-NMCA-050, 91 N.M. 682, 579 P.2d 808. 

Where defendant's acts constituting battery for pur- 
poses of aggravated burglary charges and acts consti- 
tuting criminal sexual penetration (CSP) were separate 
and distinct, convictions and consecutive sentences for 
both CSP and aggravated burglary did not violate double 
jeopardy. Lucero v. Kerby, 183 F.8d 1299 (10th Cir.), cert. 
denied, 523 U.S. 1110, 118 S. Ct. 1684, 140 L. Ed. 2d 821 
(1998), 

Aggravated burglary and attempted criminal sex- 
ual penetration merged. — Defendant's conduct con- 
sisting of his entry into a dwelling with intent to commit 
a felony and attempted criminal sexual penetration (CSP 
II) was unitary, thus his convictions for both aggravated 
burglary and attempted CSP II violated double jeopardy. 
Lucero v, Kerby, 133 F.3d 1299 (10th Cir,), cert. denied, 523 
US. 1110, 118 S. Ct. 1684, 140 L. Ed. 2d 821 (1998). 

Aggravated burglary and first degree murder not 
unitary. — First degree murder and aggravated burglary 
were not unitary acts, and imposition of sentences for both 
offenses did not violate double jeopardy. State v. Livernois, 
1997-NMSC-019, 123 N.M. 128, 934 P.2d 1057. 

Indictment adequate. — Indictment employing the 
name given. the offense by statute and specifically refer- 
ring to the section and subsection of the statute which cre- 
ated the offense sufficiently charged crime of aggravated 
burglary, despite failure to allege an entry with intent to 
commit a felony or theft. State v. Turner, 1970-NMCA-024, 
81 N.M. 450, 468 P.2d 421, cert. denied, 81 N.M. 506, 469 
P,2d 151 (decided under prior law). 

Unauthorized entry. — An allegation or proof of own- 
ership of a building or structure, the subject of a burglary 
charge, is unnecessary. State v. Flores, 1971-NMCA-036, 
82 N.M. 480, 483 P.2d 1320. 

Entry into separate residence of spouse. — Sec- 
tion 40-38-38 NMSA 1978 does not provide immunity from 
prosecution for burglary of a spouse's separate residence. 
State v, Parvilus, 2014-NMSC-028, rev'g 2018-NMCA-025, 
297 P.3d 1228. 

Where, because of domestic problems, defendant rented 
a separate apartment for defendant's spouse; the par- 
ties agreed that the apartment was the spouse's separate 
residence, that defendant would not have a key to the 
apartment, and that defendant did not have the spouse's 
permission to enter the apartment; and several months 
later, defendant entered the spouse's apartment through 
a. window, 40-3-3 NMSA 1978 did not preclude defendant's 
conviction for burglary of the spouse's separate dwelling. 
State v. Parvilus, 2014-NMSC-028, rev'g 2013-NMCA-025, 
297 P.3d 1228. 

The plain language of Section 40-3-3 NMSA 1978 
renders inter-spousal burglary an impossibility because 
the New Mexico burglary statutes protect the possessory 
right to exclude and Section 40-3-3 NMSA 1978 dictates 
that spouses have no such right to exclude the other 
spouse, State v. Parvilus, 2018-NMCA-025, 297 P.3d 1228, 
cert. granted, 2013-NMCERT-001., 

Entry into residence of estranged spouse. — Where 
defendant entered defendant's estranged spouse's apart- 
ment without permission, kidnapped the victim, and killed 
the victim, Section 40-3-3 NMSA 1978 prohibited defen- 
dant's spouse from excluding defendant from the spouse's 
apartment and defendant's entry into the apartment, even 
with felonious purpose, did not constitute aggravated bur- 
glary as a matter of law. State v. Parvilus, 2018-NMCA-025, 
297 P.3d 1228, cert. granted, 2018-NMCERT-001. 
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Battery while unarmed not lesser crime. — The 
legislature made no distinction in severity of punish- 
ment between a defendant who commits a burglary while 
armed with a deadly weapon as opposed to an unarmed 
defendant who causes a victim physical harm by commit- 
ting a battery. State v. Romero, 1994-NMCA-150, 119 N.M. 
195, 889 P.2d 230, cert. denied, 119 N.M. 20, 888 P.2d 466, 

Intent to steal vehicle sufficient. — Breaking into a 
car with the intent to steal the car qualifies as an intent to 
commit a theft "therein," State v. Griffin, 1993-NMSC-071, 
116 N.M. 689, 866 P.2d 1156. 

"Armed" defined. — "Armed" includes a stolen deadly 
weapon which is easily accessible and readily available 
for use during the commission of the burglary whether or 
not it is actually on the person of the accused. State v. Pa- 
dilla, 1996-NMCA-072, 122 N.M. 92, 920 P.2d 1046, cert. 
denied, 122 N.M. 1, 919 P.2d 409. 

Corroboration of use of gun. — In prosecution for 
aggravated burglary and aggravated battery testimony 
by victim that he was struck by defendant with a gun on 
and about his face was corroborated by fact that he recog- 
nized the gun in question, by defendant's testimony that 
he threw the gun away after leaving the scene and by pho- 
tographs of victim showing facial cuts and abrasions; fur- 
thermore, corroboration was not required. State v. Tafoya, 
1969-NMCA-073, 80 N.M. 494, 458 P.2d 98. 

Possession of unloaded firearm sufficient. — Sub- 
section B (Section 30-16-4 NMSA 1978) is violated by 
a person who in the commission of a burglary becomes 
armed with an unloaded firearm. Whether a defendant is’ 
in actual possession of a firearm within the contempla- 
tion of Subsection B (Section 30-16-4 NMSA 1978) or pos- 
sesses the requisite intent to commit a felony may, how- 
ever, present a factual issue to be determined by the trier 
of fact. State v. Luna, 1982-NMCA-150, 99 N.M. 76, 653 
P,2d 1222, cert. denied, 99 N.M. 148, 655 P.2d 160. 

"Leaving such place". — The legislature intended the 
word "leaving" in Subsection C (Section 30-16-4 NMSA 
1978) to be given the ordinary meaning of "departing or 
going away from" and not "losing exterior contact with"; 
thus, when the burglarized area is an area of restricted 
access in an otherwise public building, a person will be 
deemed to be leaving the area so long.as that. person is 
still in the public portion of the building, State v. Romero, 
1994-NMCA-150, 119 N.M. 195, 889 P.2d 280, cert, denied, 
119 N.M, 20, 888 P.2d 466. ‘ 

Collateral offenses admissible. — Testimony of vic- 
tim and corroborating witness as to an assault on the same 
night and in same vicinity as the crimes of aggravated bur- 
glary and aggravated battery for which defendant was on 
trial, offered upon issue of identity, was admissible as an 
exception to rule prohibiting evidence of collateral offenses. 
State v. Turner, 1970-NMCA-024, 81 N.M. 450, 468 P2d 
421, cert. denied, 81 N,M. 506, 469 P.2d 151. 

In prosecution for aggravated burglary, armed robbery 
and rape, testimony of victim raped an hour after initial 
crime about five blocks away was admissible in order to 
establish characteristic conduct and defendant's posses- 
sion of knife and flashlight which figured in first. crime. 
State v. Lopez, 1969-NMCA-057, 80 .N.M. 599, 458 P.2d 
851, cert. denied, 80 N.M. 607, 458 P.2d 859, and cert. de- 
nied, 398 U.S, 942, 90 S. Ct. 1860, 26 L. Ed. 2d 279 (1970), 

Conflicting evidence for jury. — Although based 
on certain deception tests (polygraph, sodium amytol 
and hypnosis) the experts considered defendant truthful 
in his denial, the testimony of the complaining witness 
presented on issue of fact for the jury, and defendant was 
not entitled to a directed verdict on charges of aggra- 
vated battery and aggravated burglary. State v. Turner, 
1970-NMCA-024, 81 N.M. 450, 468 P.2d 421, cert. denied, 
81 N.M. 506, 469 P.2d 151, 

Intent established. — Where defendant made an un- 
authorized entry into an apartment, armed with a knife, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-16-5 


and began to kiss and fondle the female occupant who was 
asleep, the evidence was sufficient to establish that de- 
fendant's intent upon entry was to commit an aggravated 
assault, and therefore he was guilty of aggravated bur- 
glary. State v. Mata, 1974-NMCA-067, 86 N.M. 548, 525 
P.2d 908, cert. denied, 86 N.M, 528, 525 P.2d 888, 

Instructions which substantially follow lan- 
guage of the statute are sufficient. State v. Lopez, 
1969-NMCA-057, 80 N.M. 599, 458 P.2d 851, cert. denied, 
80 N.M. 607, 458 P.2d 859, and cert. denied, 398 U.S, 942, 
90 S. Ct. 1860, 26 L. Ed..2d 279 (1970), 

Charge of lesser offense not warranted. — Of- 
fense of unlawfully carrying a deadly weapon is neither 
a degree of burglary, nor the higher degree of aggravated 
burglary, and not being an included offense, trial court 
did not err in refusing to submit to the jury the offense of 
unlawfully carrying a deadly weapon as a lesser included 
offense, State v, Andrada, 1971-NMCA-033, 82 N.M, 548, 
484 P.2d 763, cert. denied, 82 N.M. 534, 484 P.2d 754. 

Breaking-and-entering, lesser included offense 
instruction rejected since no evidence to support. 
— Where defendant was charged with aggravated bur- 
glary, his tendered instruction on lesser included offense of 
breaking and entering was properly rejected because there 
was no evidence to support the commission of the lesser of- 
fense. State v. Smith, 1986-NMCA-089, 104 N.M. 729, 726 
P.2d 883, cert. denied, 104 N.M. 702, 726 P.2d 856. 

Insanity defense. — Trial court committed revers- 
ible error in refusing to instruct on defense of insanity, 
where expert medical testimony regarding defendant's 
heroin addiction injected reasonable doubt as to his men- 
tal illness at the time of the burglary. State v. Flores, 
1971-NMCA-036, 82 N.M. 480, 483 P.2d 1320. 

Juror present for police investigation. — Conviction 
for entering a dwelling with intent to commit a felony while 
armed with a deadly weapon should be reversed, where af- 
ter verdict fact came to light that following commission of 
the crime and on the same day one juror was present in the 
dwelling in question with the complaining witness while 
two police officers who testified at trial sought latent finger- 
prints, on basis of which defendant was convicted. Mares v. 
State, 1971-NMSC-106, 83 N.M. 225, 490 P.2d 667. 

Sufficient evidence based on testimony of an ac- 
complice, — Where defendant was convicted of aggra- 
vated burglary based on the testimony of an accomplice, 
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defendant's argument, that such testimony when uncor- 
roborated by physical evidence is insufficient as a mat- 
ter of law, was without merit, because the uncorroborated 
testimony of an accomplice is sufficient in law to sup- 
port a verdict for aggravated burglary. State v. Montoya, 
2016-NMCA-098, cert. denied. 

Sufficient evidence to support conviction, despite 
failure to preserve fingerprints or trace ownership of 
weapon. State v. Peterson, 1985-NMCA-109, 103 N.M. 638, 
711 P.2d 915, cert. denied, 475 U.S, 1052, 106 S. Ct. 1279, 
89 L. Ed. 2d 586 (1986). 

Evidence, consisting of co-conspirator's testimony as to 
defendant's involvement in burglaries, was sufficient to 
support a conviction under this section; it is the province 
of the jury to determine a witness's credibility, and an ap- 
pellate court will not substitute its judgment for that of 
the jury. State v. Tisthammer, 1998-NMCA-115, 126 N.M. 
52, 966 P.2d 760, cert. denied, 126 N.M. 107, 967 P.2d 447. 

There was sufficient evidence to uphold defendant's ag- 
gravated burglary conviction because (1) defendant's use 
of a tire iron to break into a house fell under the definition 
that defendant was "armed" with a weapon, pursuant to 
30-1-12B NMSA 1978 and (the tire iron) was easily ac- 
cessible and readily available for use, and (2) the use of a 
tire iron to break a window constituted "entry" under this 
section. State v, Aluarez-Lopez, 2003-NMCA-089, 133 N.M. 
404, 62 P.3d 1286, rev'd on other grounds, State v. Alvarez- 
Lopez, 2004-NMSC-030, 136 N.M. 309, 98 P.3d 699. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur. 2d Burglary § 27. 

Walking cane as deadly or dangerous weapon for pur- 
poses of statutes aggravating offenses such as assault and 
robbery, 8 A.L.R.4th 842. 

Parts of the human body, other than feet, as deadly or 
dangerous weapons for purposes of statutes aggravating 
offenses such as assault and robbery, 8 A.L.R.4th 1268. 

What is "building" or "house" within burglary or break- 
ing and entering statute, 68 A.L.R.4th 425. 

Fact that gun was unloaded as affecting criminal re- 
sponsibility, 68 A.L.R.4th 507. 

Admissibility of expert opinion stating whether a par- 
ticular knife was, or could have been, the weapon used in 
a crime, 83 A.L.R.4th 660. 

12A C.J.S. Burglary 8§ 6, 7. 


Possession of burglary tools consists of having in the person's possession a device or instrumen- 
tality designed or commonly used for the commission of burglary and under circumstances evinc- 
ing an intent to use the same in the commission of burglary. 

Whoever commits possession of burglary tools is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-16-5, enacted by Laws 
1963, ch, 803, § 16-5. 


ANNOTATIONS 


This section is not void for vagueness, since it gives 
fair warning that possession of the type of instrument 
described in the statute, and under the circumstances 
described in the statute, is a crime. State v. Najera, 
1976-NMCA-088, 89 N.M. 522, 554 P.2d 983. 

Vagueness. — Since criminal intent is construed to be 
necessary element of crime of possession of burglary tools, 
act is not void for indefiniteness and uncertainty under 
constitution. State v. Lawson, 1955-NMSC-069, 59 N.M. 
482, 286 P.2d 1076. 

' No unlawful delegation of power. — Since crimi- 
nal intent is construed to be necessary element of crime 
of possession of burglary tools, act does not constitute an 


1057 


unlawful delegation of legislative power to the judiciary to 
prescribe in each case a different offense. State v. Lawson, 
1955-NMSC-069,:59 N.M. 482, 286 P.2d 1076. 

No merger with attempted burglary. — The crime of 
attempt to commit felony of burglary did not merge with 
the crime of possession of burglary tools, and hence, defen- 
dant's sentence for each of these crimes did not constitute 
double punishment. State v. Everitt, 1969-NMCA-010, 80 
N.M. 41, 450 P.2d 927. 

Possession of burglary tools. — Possession of bur- 
glary tools is not necessarily involved in burglary. State v. 
Everitt, 1969-NMCA-010, 80 N.M. 41, 450 P.2d 927. 

What conduct prohibited. — This section gives no- 
tice that one is exposed to criminal sanctions if one: (1) 
possesses an instrumentality or device, (2) the instru- 
mentality or device is designed or commonly used to 
commit burglary, and (3) the instrumentality or device 
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is possessed under circumstances evincing an intent to 
use’ the instrumentality or device in’ committing bur- 
glary. State v. Najera, 1976-NMCA-088; 89 N.M. 522, 554 
P.2d 983; 

Possession of a burglary tool is alone insufficient 
to satisfy the statutory element of intent to commit 
burglary. — Where defendant was charged with posses- 
sion of burglary tools, and where, at trial, the arresting 
officer testified that defendant was found in possession 
of "jiggle" or "bump" keys, which the officer testified are 
filed down car keys which may be used as universal keys 
to start vehicles'and which are designed for or commonly 
used in the commission of a burglary; there was insuffi- 
cient evidence to support defendant's conviction for pos- 
session of burglary tools, because although defendant was 
found to be carrying a tool that has no legitimate purpose 
and is designed for burglary, proof of possession of a tool 
designed exclusively for use as a burglary tool is alone in- 
sufficient to satisfy the statutory element of intent to use 
that tool in the commission of a burglary. State v..Mon- 
toya, 2021-NMCA-006, cert. denied. 

Whether items commonly used for burglary is 
jury question, — The issue of whether items are com- 
monly used for burglary is a factual one to be decided 
by the jury upon any competent evidence tending: to 
show the nature and purpose of the tools, State v, Jen- 
nings, 1984-NMCA-051, 102 'N.M. 89, 691 P.2d 882, cert. 
quashed, 102 N.M. 88, 691 P.2d 881. 

Criminal intent requisite. — Criminal intent is an 
element of crime of possession of burglary tools, and the 
phrase "under circumstances evincing an intent" is merely 
a directive that criminal intent may be shown by evidence 
of circumstances. State v. Lawson; spas NMSC-069, 59 
N.M. 482, 286 P.2d:1076, 

Nature of possession. — This sébtion does not require 
possession of: burglary tools on the person of the defen- 
dant. State v. Garcia, 1969-NMCA-039, 80.N.M. 247, 453 
P.2d 767. 

Indictment sufficient. — Indictment charging offense 
by reference to the section or’ subsection creating the of- 
fense was sufficient, and trial court properly treated alle- 
gation as to possession on defendant's person as surplus- 
age. State v. Garcia, 1969-NMCA-039, 80 N.M. 247, 453 
P.2d 767, 

Evidence sufficient. — The avidnice! which showed 
that defendant pried open an office door and committed a 
larceny, was sufficient to support a finding that defendant 
intended to use a pry device to make an unauthorized 
entry of a structure with the intent to commit a felony 
therein. State v. Barragan, 2001-NMCA-086, 131 N.M. 
281, 34 P.3d 1157. 
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Evidence of possession. — Evidence that burglary 
tools were taken by police from possession of defendants, 
weapons being found in the truck occupied by them on 
night of the burglary, substantially supported finding 
that. defendants were in possession of the tools. State v. 
Garcia, 1969-NMCA-039, 80 N.M. 247, 453 P.2d 767. 

Insufficient evidence of possession of burglary 
tools. — Where defendant was convicted of possession of 
burglary tools, and where the state presented evidence 
that a police officer witnessed defendant driving a ve- 
hicle that had been reported stolen and that the officer 
observed a screwdriver in the center console, there was 
insufficient evidence to support defendant's conviction, 
because there was no evidence that defendant had the 
screwdriver before he entered the vehicle or that he had 
any intent to use the screwdriver to obtain unauthorized 
entry to the vehicle. State v. Ford, 2019-NMCA-073, 

Insufficient evidence to support defendant's con- 
viction for possession of burglary tools. — Where 
defendant was convicted of non-residential burglary, 
breaking and entering, and ‘possession of burglary tools, 
and where defendant claimed that there was insufficient 
evidence to support his conviction for possession’ of bur- 
glary tools, specifically contending that the state: did not 
present sufficient evidence to show that the gloves or the 
screwdriver found in his possession were items designed 
for or commonly used to gain entry during a burglary, 
or that he intended to use the items for*the purpose of 
committing a burglary, there was insufficient evidence to 
support defendant's conviction for possession of burglary 
tools, because although there was testimony that the ar- 
resting officer found a screwdriver wrapped inside a pair 
of gloves in defendant's pocket, the state’ presented no 
other evidence that could establish that defendant used 
or intended to use the screwdriver at the time of entry, 
or that a screwdriver is designed for, or commonly used 
in, the commission of a burglary, and although the state 
explained to the jury why defendant might wear gloves 
to commit the burglary, there was no evidence from 
which a rational juror could determine that defendant 
was wearing gloves at the time of entry. State v. Begaye, 
2022-NMCA-010, cert. granted. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974). 

For annual survey of New Mexico criminal law, see 16 
N.M.L. Rev. 9 (1986). 

Am, Jur, 2d, A.L.R, and C. JS. references. _ 13 Am. 
Jur. 2d Burglary §§ 74 to 77. 

Validity, construction and application of statute relating 
to burglars’ tools, 33 A.L.R.3d 798. 

12A C.J.S. Burglary §§ 43 to 48. 


A. Fraud consists of the intentional misappropriation or taking of anything of value that be- 
longs to another by means of fraudulent conduct, practices or representations. 

B. Whoever commits fraud when the value of the property misappropriated or r taken 1 is two 
hundred fifty dollars ($250) or less is guilty of a petty misdemeanor. » 

C. Whoever commits fraud when the value of the property misappropriated or seal; is over 
two hundred fifty dollars ($250) but not more than five hundred dollars ($500) i is guilty of a mis- 


demeanor. 


D. Whoever commits fraud when the value of the property eisaabwanriatat or taken is over 
five hundred dollars ($500) but not more than two thousand five hundred dollars $2, 500) is guilty 


of a fourth degree felony. 


EK. Whoever commits fraud when the value of the property misappropriated or taken is over 
two thousand five hundred dollars ($2,500) but not. more than okventy thousand dollars ($20,000) 


is guilty of a third degree felony. 
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F. Whoever commits fraud when the value of the property misappropriated or taken exceeds 
twenty thousand dollars ($20,000) is guilty of a second degree felony. 

G. Whoever commits fraud when the property misappropriated or taken is a firearm that is 
valued at less than two thousand five hundred dollars ($2,500) is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-16-6, enacted by Laws 
1963, ch. 303, § 16-6; 1979, ch. 119, § 1; 1987, ch. 121, 
§ 2; 2006, ch. 29, § 3. 

The 2006 amendment, effective July 1, 2006, in- 
creased the value of property in Subsection B from $100 
or less to $250 or less; increased the value of property in 
Subsection C from more than $100 but less than $250 to 
more than $250 but less than $500; increased the value 
of property in Subsection D from more than $250 but 
less than $500 to more than $500 but less than $2,500; 
deleted the former provision that, whoever commits 
fraud when the property misappropriated or taken is a 
firearm is guilty of a fourth degree felony; and added 
Subsection G to provide that whoever commits fraud 
when the property misappropriated is a firearm with 
a value of less than $2,500 is guilty of a fourth degree 
felony. . 

The 1987 amendment, effective June 19, 1987, added 
the third paragraph, substituted "two hundred fifty dol- 
lars ($250) for "one hundred dollars ($100)" in the fourth 
paragraph, and substituted "is over" for "exceeds" in the 
sixth paragraph. 


ANNOTATIONS | 


GENERAL CONSIDERATION. 
ELEMENTS OF OFFENSE. 
INDICTMENT AND INFORMATION. 
EVIDENCE, 

A. IN GENERAL. 

B,. SUFFICIENCY. 
INSTRUCTIONS, 


I. GENERAL CONSIDERATION. 


Significance of value. — The primary elements of 
fraud are an intentional misappropriation or taking of 
anything of value. Particular values are significant only 
for division of gravity from a petty misdemeanor ($100 or 
less) to a second degree felony (over $20,000).:State v. Lee, 
2009-NMCA-075, 146 N.M. 605, 213 P.3d 509, cert. denied, 
2009-NMCERT-006, 146 N.M. 733, 215, P.3d 42. 

Intent. — Where the evidence supports a reasonable 
inference that defendant knew the representations he 
made were false, there is sufficient evidence of fraudulent 
intent. State v. Gardner, 1985-NMCA-084, 103 N.M. 320, 
706 P.2d 862, cert. denied, 103 N.M. 287, 705 P.2d 1138. 

Fraud and embezzlement are mutually exclusive, 
and although alternative charges are proper, a defendant 
cannot be convicted of both fraud and embezzlement. 
State v. Hornbeck, 2008-NMCA-039, 148 N.M. 562, 178 
P.3d 847. 

Section inapplicable to judicial proceedings. 
— If presentation of a false claim were made to a board 
constituting a court, proceedings before which would re- 
sult in a judicial judgment or decree, there could be no 
prosecution for obtaining money for false pretenses; the 
remedy would be a prosecution for perjury. State v. Kelly, 
1921-NMSC-073, 27 N.M. 412, 202 P. 524. 

Conviction under general law improper. — Where 
one who sold one neat cattle, the property of another, was 
prosecuted under former law relating to sale of property 
without right, the conviction could not stand, for law re- 
lating to larceny, embezzlement or killing of domestic ani- 
mals, applied specifically to that crime and should have 
been invoked. State v. Blevins, 1986-NMSC-052, 40 N.M. 
367, 60 P.2d 208. 
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Jurisdiction. — Jurisdiction of prosecution for crimi- 
nal false pretenses was in the county, district or state 
where the offense was consummated by the obtaining of 
the property, even though the inducing pretenses were 
made elsewhere and the consummation by delivery of the 
property was effected through the instrumentality of an 
innocent agent, without the personal presence of the prin- 
cipal, State v, Faggard, 1918-NMSC-133, 25 N.M. 76, 177 
P. 748 (decided under prior law), 

Effect of Worthless Check Act. — This section and the 
Worthless Check Act (30-36-1 to 30-36-9 NMSA 1978) pro- 
hibit different offenses, and it is inappropriate to view the 
Worthless Check Act as an exception to this section. State v. 
Higgins, 1988-NMCA-072, 107 N.M. 617, 762 P.2d 904. 

Effect of Veterans' Benefits Act. — Where defen- 
dant was indicted for fraudulently obtaining. reimburse- 
ments for travel to and from medical appointments which 
were reimbursable by the United States Department 
of Veterans' Affairs pursuant to the Veterans’ Benefits 
Act, 38 U.S.C. §111, the act did not preempt the state's 
prosecution of defendant for violation of Section 30-16-6 
NMSA 1978 or create an unavoidable conflict with state 
law. State v. Herrera, 2014-NMCA-008, cert, denied, 
2013-NMCERT-011. 

Place of crime. — Fraud of which defendant was 
convicted occurred in New Mexico where defendant is- 
sued drafts of an insurance company drawn on a bank in 
Colorado in payment of false claims. State v. Archuleta, 
1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. denied, 
82 N.M. 377, 482 P.2d 241, 

Convictions violated double jeopardy. — Where de- 
fendant was charged with four counts of fraud and, in the 
alternative, four counts of embezzlement, and on counts 
2 and 4, she was convicted of both the fraud and embez- 
zlement alternatives, although the state is authorized to 
charge in the alternative, defendant's convictions for both 
alternatives violate her right to be free from double jeop- 
ardy. State v. Mercer, 2005-NMCA-023, 137 N.M. 36, 106 
P.3d 1283, cert. denied, 2005-NMCERT-002, 137 N.M. 265, 
110 P.3d 73. 

Subsequent prosecutions not double jeopardy. — 
Dismissal of charge of passing forged instrument evidenc- 
ing an indebtedness of a banking institution with intent to 
defraud for variance between allegation and proof, in that 
the instrument in question did not evidence an indebted- 
ness of a bank, and subsequent prosecution for passing 
same forged bill of exchange with intent to defraud under 
the appropriate section, did not constitute double jeop- 
ardy as one information required proof of facts which the 
other did not. Owens v. Abram, 1954-NMSC-096, 58 N.M. 
682, 274 P.2d 630, cert. denied, 348 U.S. 917, 75 S. Ct. 300, 
99 L, Ed. 719 (1955). ' 

Notice of lesser included offense, — Fraud over 
$250 is a lesser and necessarily included offense of fraud 
over $2,500, such that defendant was put on notice of the 
included offense when the state charged him with the 
greater offense, State v. Montoya, 1993-NMCA-097, 116 
N.M. 297, 861 P.2d 978, cert. denied, 116 N.M. 364, 862 
P.2d 1223. 

Prosecution for both fraud and making false pub- 
lic voucher permitted. — The double jeopardy clause 
does not prohibit the prosecution of an individual under 
both this section and 80-23-38 NMSA 1978. State v, Ellen- 
berger, 1981-NMSC-056, 96 N.M. 287, 629 P.2d 1216. 

Because the fraud statute does not require the mak- 
ing of a false voucher, and the false-voucher statute does 
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not require the misappropriation or taking of anything of 
value, and because fraud, unlike the crime of making false 
public vouchers, requires proof of the victim's reliance, 
defendant may be prosecuted and sentenced for violation 
of both statutes. State v. Whitaker, 1990-NMCA-014, 110 


CRIMINAL OFFENSES 


N.M. 486, 797 P.2d 275, cert. denied, 109 N.M. 631, 788: 


P.2d 931. 

Alternative charging of fraud or embezzlement. 
— The concept of double jeopardy was not involved in 
charging defendant with fraud or in the alternative em- 
bezzlement since the charges were in the alternative, nor 
were the concepts of included offenses, same evidence or 
merger applicable. State v. Ortiz, 1977-NMCA-036, 90 
N.M. 319, 563 P.2d 113, 

Fraud and fraudulent securities practice sepa- 
rate offenses. — An analysis of the offense of fraud 
and the crime of fraudulent securities practice reveals 
that the two offenses have different elements; there- 
fore, a defendant may be convicted and sentenced for 
both general fraud and ‘securities fraud. State v. Ross, 
1986-NMCA-015, 104 N.M. 23, 715 P.2d 471; State v. Ri- 
vera, 2009-NMCA-132, 147 N.M. 406, 223 P.3d 951, cert. 
denied, 2009-NMCERT-011, 147 N.M. 463, 225 P.3d 793. 

Convictions under this section and 58-11-65 NMSA 
1978 improper. — Conviction under this section for fraud 
over $2500 and conviction under 58-11-65 NMSA 1978 for 
false written statement for the purposes of obtaining credit 
union funds violated defendant's double jeopardy rights. 
State v. Montoya, 1993-NMCA-097, 116 N.M. 297, 861 P:2d 
978, cert. denied, 116 N.M. 364, 862 P.2d 1223. 

Prosecution for violation of civil statute. — The 
question of whether a specific contractual’ provision is 
based on a valid statute or regulation is irrelevant’ in a 
criminal case for fraud. The prosecution here was directed 
at the alleged criminal fraud of each of the defendants 
rather than a civil action to enforce the contract. Under 
these circumstances, defendants' convictions for fraud 
were not invalid. State v. Crews, 1989-NMCA-088; 110 
N.M. 723, 799 P.2d 592, cert, cent 109 N.M. 232, 784 
P,2d:' 419) 

Single larceny doctrine is inapplicable to fraud 
statute. State v, Boergadine, 2005-NMCA-028, 137 N.M. 
92, 107 P.3d 5382, cert. denied, 2005-NMCERT-003, 137 
N.M. 290, 110 P.3d 506. 


II. ELEMENTS OF OFFENSE. 


Ownership of website. — Where an independent 
website designer created a website on the internet under 
contract with the defendant who was seeking to use the 
website for commercial purposes; the contract recognized 


the designer's legal ownership of the copyright to the web. 


pages; the contract provided that upon payment to the 
designer, the defendant would receive a license to use the 
web pages; the contract never transferred any interest in 
the web page design or ownership of the web site to the 
defendant; in breach of the contract, the defendant never 
paid the designer; the defendant locked out the designer 
from access to the website by changing the password; the 
designer was the owner of the website and the defendant 
was properly convicted of criminal fraud by taking property 
that belonged to someone other than the defendant. State v. 
Kirby, 2007-NMSC-034, 141 N.M., 838, 161 P.3d 883, 

Fraud is complete once misappropriation or 
taking occurs by means stated in statute. State v. 
Thoreen, 1978-NMCA-024, 91 N.M. 624, 578 P.2d 325, cert. 
denied, 91 N.M. 610, 577 P.2d 1256. 

Completion of the act of fraud. — The act of fraud 
is complete at the time of the taking or misappropria- 
tion, Obtaining title is not necessary. State v. Higgins, 
1988-NMCA-072, 107 N.M. 617, 762 P.2d 904, 

Meaning of false pretense. — A false pretense was 
such a fraudulent representation of an existing or past 
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fact, by one who knew it not to be true, as was adapted 
to induce the person to whom it was made to part with 
something of value. State v. Tanner, 1917-NMSC- 0175.22 
N.M. 498, 164 P, 821. 

To convict defendant of fraud, state had to prove 
beyond a reasonable doubt that defendant, by any 
words or conduct, made a promise that she had no inten- 
tion of keeping or misrepresented a fact to the victims, 
intending to deceive or cheat them, and, because of the 
promise or misrepresentation and the victim's reliance on 
it, defendant obtained money belonging to someone other 
than the defendant. State v. Mercer, 2005-NMCA-023, 137 
N.M. 36, 106:P.3d 1283, cert. denied, 2005-NMCERT-002, 
137 N.M. 265, 110 P.3d 73, 

Intent to cheat and defraud required. — To do an 
act fraudulently is to do it with intent to cheat and de- 
fraud; therefore, because an intent to cheat and defraud is 
required; this is a specific intent crime and the language 
of this section sets forth the requisite intent. State v. 
Dosier, 1975-NMCA-031, 88 N.M. 32, 5386 P.2d 1088, cert. 
denied, 88 N.M. 28, 636 P.2d 1084. 

Intent to defraud essential element of crime. — 
Intent to cheat and defraud was an essential and constitu- 
ent element of offense prescribed under Laws 1882, ch. 
20, § 1 (40-21-3, 1953 Comp.) relating to obtaining prop- 
erty with intent to cheat or defraud. State v, Ferguson, 
1952-NMSC-052, 56 N.M. 398, 244 P.2d 783. 

Intent to defraud provable by inferences. — An 
essential element of fraud or embezzlement is intent, 
which is seldom provable by direct testimony, and must 
be proved by the reasonable inferences shown by the evi- 
dence and the surrounding circumstances. State v. Ortiz, 
1977-NMCA-036, 90 N.M. 319, 563 P.2d 113. 

Intent to defraud must exist at time of taking. 
— Contention of defendant, convicted of embezzlement 
under 30-16-8 NMSA 1978, that this section specifically 
applied to his case was without merit, where facts showed 
that he sold a motorcycle to complaining witness, who 
subsequently loaned it back to him, and thereafter al- 
though requested to do so defendant did not return the 
motorcycle but sold it to a third person, since there was no 
evidence of any fraudulent intent on the part of defendant 
when motorcycle was loaned to him by complaining wit- 
ness. State v. Gregg, 1972-NMCA-001, 83 N.M. 397, 492 
P.2d 1260, cert. denied, 83 N.M. 562, 494 P.2d 975. 

Intent to defraud inferred from actions. — Where 
the defendant: conveyed an interest imreal property which 
she knew she did not possess, it can be reasonably in- 
ferred that the defendant intended to make false repre- 
sentations and, intended to misappropriate the victims' 
money. State v. Martinez, 1979-NMCA-104, 95 N.M..795, 
626 P.2d 1292, 

Separate intent to defraud for each act. — The 
fact that defendant specifically requested three additional 
cash payments for different purposes, which he accompa- 
nied by, various assurances and justifications, supports the 
jury's finding that on each occasion, he had a separate in- 
tent to defraud. State v. Boergadine, 2005-NMCA-028, 187 
N.M. 92,.107,P.3d 532, cert denied, 2005-NMCERT-003, 
137 N, M. 290, 110 P.3d 506. 

Silence may form basis for criminal misrepresen- 
tation, where the defendant has a‘legal duty to speak 
or. where such silence is calculated to deceive. State uv, 
Stettheimer, 1980-NMCA-023, 94 N.M, 149, 607 P.2d 1167. 

Sufficient evidence of reliance on misrepresen- 
tation of fact. — In defendant's trial for fraud, where 
the jury was presented with evidence that defendant, by 
misrepresenting that she was the victim's girlfriend, in- 
duced the victim, an eighty year old.man, to allow defen- 
dant access to his bank accounts and that he would not 
have allowed such access had he known either that she 
had married or that she never truly considered herself the 
victim's girlfriend, a jury could reasonably infer that the 
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victim's willingness to allow defendant access to his ac- 
counts was grounded on the misrepresentation that she 
was his girlfriend, and therefore the jury's finding of reli- 
ance was supported by substantial evidence. State v. Gar- 
cia, 2016-NMSC-034, rev'g.2015-NMCA-094, 356 P.3d 465. 

Reliance on misrepresentation required. — A mis- 
representation for purposes of criminal fraud may include 
a deceptive silence or omission. The state must also pres- 
ent evidence sufficient to prove that because of the victim's 
reliance on the misrepresentation, the defendant obtained 
the thing of value. State v; Garcia, 2015-NMCA-094, cert. 
granted, 2015-NMCERT-008. 

Where defendant, a woman ‘in her fifties, misrepre- 
sented her marital status to victim, a man in his mid- 
eighties, and convinced victim to provide her with access 
to victim's bank accounts, where defendant transferred 
funds from victim's accounts to defendant's own bank ac- 
count for personal use, and where victim testified at trial 
that he allowed defendant access to his bank accounts be- 
cause it would be easier for defendant to help him with his 
personal finances, that he wanted to help defendant out 
with her children and family, and that he was helping de- 
fendant out: because he felt sorry for her, the evidence was 
insufficient: to sustain defendant's conviction for fraud 
because the state failed to carry its burden of proving be- 
yond a reasonable doubt that victim relied on defendant's 
misrepresentation, that he: would not have given: defen- 
dant access to his bank accounts but for his impression 
that she was romantically available to him. State uv. Gar- 
cia, 2015-NMCA-094, cert. granted, 2015-NMCERT-008. 

Reliance necessary. — Under 40-21-1, 1953 Comp., 
relating to the obtaining of money under false pretenses, 
it was necessary that the prosecution establish that the 
victim relied on the false representation and surrendered 
her money to appellant on the strength of the false repre- 
sentation. State.v. Jones, 1964-NMSC-028, 73 N.M. 459, 
389 P,2d 398 (decided under prior law, statute repealed). 

Actual damage to victim is not element of fraud. 
— Although damages are essential to recover on a civil 
claim for fraud, monetary loss is not a requisite of a crimi- 
nal conviction. State v. McCall, 1984-NMSC-007, 101 N.M. 
32, 677 P.2d 1068, rev'g 1983-NMCA-109, 101 N.M. 616, 
686-P.2d 958.. 

Pecuniary loss by victim unnecessary. _ A crimi- 
nal conviction for fraud does not require the victim suffer 
a pecuniary loss. Sufficient evidence was presented at trial 
of an intentional-misappropriation or taking of something 
of value belonging to another by means of fraudulent con- 
duct, practices or representations, Thus, the jury could 
have reasonably inferred defendants intentionally mis- 
appropriated funds invested by their partners and. these 
funds were received, due to misrepresentations, State v. 
Clifford, 1994-NMSC-048, 117 N.M. 508, 873 P.2d 254. 

Making false claim through agent. — Evidence 
that bank was instructed by defendant to submit items 
for payment established relation of principal and agent, 
and. submission of bond for consideration and refunding 
necessarily constituted the false representation as to its 
legality and validity, State v. Kelly, 1921-NMSC-073, 27 
N.M. 412, 202 P. 524. 

Repayment will not mitigate completed offense. 
— Once a misappropriation or taking occurs by. means 
stated in this section, the crime of fraud is complete, and 
repayment will not mitigate the offense, State v. Schifani, 
1978-NMCA-080, 92 N.M. 127, 584 P.2d 174, cert. denied, 
92 N.M. 180, 585 P.2d 324, . 


III. INDICTMENT AND INFORMATION.. 


Joinder appropriate. — Where the 12 counts of fraud 
charged were in the execution of a general fraudulent 
scheme, extending from September 1968 to January 1969, 
the method of operation in each count was identical and 
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in each instance it was the property of the’ same insur- 
ance company that was misappropriated or taken, the 
trial court's refusal to sever was proper. State v. Archuleta, 
1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. denied, 
82 N.M. 377, 482 P.2d 241 (1971). 

Severance properly denied. — The trial court did 
not err in denying defendant's motion to sever counts 
of fraud and receiving a bribe from other counts where 
there was no evidence the multiplicity of charges confused 
the jury, the multiplicity of charges were not cumulative, 
and the counts were predicate offenses for a racketeering 
charge. State v. Armijo, 1997-NMCA-080, 123. N.M. 690, 
944 P.2d 919. 

Alternative charging permissible. — There was 
nothing unfair about charging the defendant in the al- 
ternative with fraud or embezzlement, particularly since 
the charges arose out of the same events and carried the 
same penalties, and defendant was furnished with a most 
detailed statement of fact including the complete district 
attorney's file, police reports and a citation of authorities 
the state was relying on in support of each of the alterna- 
tive charges. State v, Ortiz, 1977-NMCA-036, 90.N.M. 319, 
563 P.2d 113. 

Allegation of ownership. — i Indistncind for false 
pretenses was to allege ownership of the property, unless 
there was some legal excuse for omitting such allegation. 
State v. Faggard, 1918-NMSC-133, 25 N.M. 76, 177 P. 748; 
Territory ve Hubbell, 1906-NMSC-033, 13 N.M. 579, 86 
P. 747. 

Degree of crime measured by value of property 
obtained. — The degree of crime under this section must 
be measured by the value of the property obtained by the 
defendant as a result of the deception, rather than the 
value of any property received by the victim. State v. Mar- 
tinez, 1979-NMCA-104, 95. N.M. 795, 626 P.2d 1292. 

Information adequate. —. Amended information 
charging defendant with unlawfully obtaining money 
under false pretenses with intent to defraud, which enu- 
merated the section defining the offense »and fixing the 
penalty, was sufficient, State v. Jones, 1964-NMSC-028, 73 
N.M. 459, 389 P.2d 398. 

Defective indictment. — An indictment for securing 
money by false pretense was fatally defective where it was 
alleged that the means employed were certain bogus bills 
of sale and a mortgage attached to a draft drawn on the 
defrauded party, but which failed to allege that draft was 
ever honored by such party, and money paid by such party 
on the faith of such representation. State.v,.Faggard, 
1918-NMSC-133, 25 N.M. 76, 177.P. 748. 

Information fatally defective. — Failure to allege 
intent to cheat and defraud in information charging ac- 
cused with obtaining money by false representations 
rendered the information fatally defective and any judg- 
ment based thereon became a nullity. State v, Ferguson, 
1952-NMSC-052, 56 N.M. 398, 244-P.2d 783. 

Variance not material. — Even if there was a vari- 
ance between amended information charging defendant 
with having obtained $500 from named individual, while 
the proof showed that. the $500 check was.drawn on the 
laundry and cleaner's account and signed by the named 
individual, one of the owners of the laundry, the variance 
if any was not such as would impair the substantial rights 
of defendant. State, v. Jones, 1964-NMSC-028, 73: N.M. 
459, 389 P.2d 398, 


IV. EVIDENCE. 
A. IN GENERAL. 


Related incidents admissible. — In the case of 
fraud, related incidents of accused's acts are admissible to 
establish motive, absence of mistake or accident, common 
scheme or plan or the identity of the person charged with 
various crimes. State v. McCallum, 1975-NMCA-030, 87 
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N.M. 459, 535 P.2d 1085, cert. denied, 87 N.M. 457, 535 
P.2d 1083. 

Other acts evidencing intent. — The fact that de- 
fendant entered into many contracts which he failed to 
complete showed that either he was aware of the risks, 
that he was aware of his capabilities or that he could not 
have believed that he would complete the contracts, and 
so his proceeding’ to contract in spite of his awareness 
was evidence of his fraudulent intent, State v. McCallum, 
1975-NMCA-030, 87 N.M. 459, 535 P.2d 1085, cert. denied, 
87 N.M. 457, 535 P.2d 1088. 

Repayment will not mitigate completed offense. — 
Repayment of a loan obtained by fraud so that the lender 
suffered no damages is not.a defense against a charge of 
fraud under this section, State v. McCall, 1984-NMSC-007, 
101 N.M. 32, 677 P.2d 1068, rev'g 1983-NMCA-109, 101 
N.M. 616, 686 P.2d 958. 

Failure to return money. — Testimony showing a non- 
return of the money was proper to show the intent of defen- 
dant, charged with obtaining money under false pretenses. 
State v. Jones, 1964-NMSC-028, 73 N.M. 459, 389 P.2d 398. 

Proof of false pretenses. — False pretense could be 
established by conduct and acts as well as by written or 
spoken words. State v. Kelly, 1921-NMSC-073, 27 N.M. 
412, 202 P. 524. 

Confession alone inadequate proof. — Proof that a 
crime of fraud was committed cannot be established solely 
by the extrajudicial confession of the accused. State v. 
Dosier, 1975-NMCA-081, 88 N.M. 32, 536 P.2d 1088, cert. 
denied, 88 N.M. 28, 536 P.2d 1084. 

Imputation of guilty knowledge. — Guilty knowl- 
edge of a brother of one accused of selling property belong- 
ing to another was not imputable to: defendant. State v. 
Hughes, 1938-NMSC-077, 43 N.M. 109, 86 P.2d 278. 

When directed verdict appropriate. — Only where 
there are no reasonable inferences or sufficient sur- 
rounding circumstances establishing defendant's intent 
can it be said, as a matter of law, that a motion for a di- 
rected verdict should have been granted or that a charge 
should not have been presented to the jury. State v. Ortiz, 
1977-NMCA-036, 90 N.M. 319, 563 P.2d 113. 

Question for jury. — It was for the jury to decide 
whether defendant obtained the $500 by fraud or con- 
verted to his own use the money with which he had been 
entrusted: State v. Ortiz, 1977-NMCA-036, 90 N.M. 319, 
563 P.2d 113. 

Whether defendant received property as loan or 
for investment jury question. — In a trial for fraud 
and embezzlement where the evidence was conflicting, 
whether the money and checks given to the defendant 
were loans, as he claimed, or were for investments, as his 
alleged victims claimed, was for the jury to decide. State 
v. Schifani, 1978-NMCA-080, 92 N.M. 127, 584 P.2d 174, 
cert. denied, 92 N.M, 180, 585 P.2d 324. 

Subsequent representations admissible to show 
intent. — Evidence of representations made to the victims 
after the defendant had obtained their money, which went 
into specific details of alleged investments, was: properly 
admitted in defendant's trial for fraud since the evidence 
explained his "investment" representations and tended to 
show his intent, State v, Schifani, 1978-NMCA-080, 92 N.M. 
127, 584 P.2d 174, cert. denied, 92 N.M. 180, 585 P.2d 324. 

Sufficient evidence. — Where defendant refinanced 
the marital home without the knowledge or consent 
of defendant's spouse for $32,635, there was sufficient 
evidence that the amount of the fraud was greater than 
$20,000, notwithstanding defendant's argument that 
because the home was community property, half of the 
loan proceeds belonged to defendant. State v. Turner, 
2007-NMCA-105, 142 N.M. 460, 166 P.3d 1114, cert. de- 
nied, 2007-NMCERT-008, 142 N.M. 434, 166 P.3d 1088. 

Where defendant presented a check for cashing at a store; 
the check was made payable to defendant in an amount 
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that exceeded $250; the check was drawn on the victim's 
business account for labor; and the victim testified that the 
victim had not employed defendant or written a check to de- 
fendant in payment for labor, the evidence was sufficient to 
support defendant's conviction for fraud. State v. Caldwell, 
2008-NMCA-049, 143 N.M. 792, 182 P.3d 775, cert. denied, 
2008-NMCERT-003, 143 N.M. 681, 180 P.3d 1180. 

Evidence sufficient to convict. — Testimony of a 
witness which is not inherently improbable because of 
a physical impossibility that the statements are true or 
the falsity of the statement is apparent without resort to 
inferences or deductions is sufficient to convict. State v. 
Sanders, 1994-NMSC-043, 117 N.M. 452, 872 P.2d 870. 

Evidence is sufficient when elements of offense are 
established beyond a reasonable doubt by direct or cir- 
cumstantial evidence. Fraudulent intent may be inferred 
from defendant's conduct and words.; State v. Armijo, 
1997-NMCA-080, 123 N.M. 690; 944 P.2d 919.. 

Separate convictions for each act. — Where defen- 
dant first took a $350 check from. the customer on Febru- 
ary 11, 2002, and six days later, on February 17, 2002, cus- 
tomer gave defendant $300 in cash and two months later, 
on April 16, 2002, defendant requested more money from 
customer and on April 18, 2002, defendant received another 
$1,200 in cash, each time the defendant took money from 
the customer for repair of her car's transmission, he had not 
done any work on her car. Therefore, the lengthy stretches 
of time between these acts and the individual false requests 
for additional sums of money for parts supports three sepa- 
rate convictions for defendant's. acts. State v. Boergadine, 
2005-NMCA-028, 187 N.M. 92, 107 P.3d 532, cert denied, 
2005-NMCERT-003, 137 N.M. 290, 110 P.3d 506. 


B, SUFFICIENCY. 


Child support payments. — Where defendant's 
words and conduct included his claim that he had already 
tendered child support payments to his ex-wife and his 
offer of the photocopied non-carbon records to his ex-wife's 
attorney to bolster that claim, the intent was to evade 
payment of the amount he owed. The fact that he did not 
succeed results only in the lessening of the conviction to 
attempted fraud. It does not show an absence of an intent 
to defraud. State v. Cearley, 2004-NMCA-079, 135 N.M. 
710, 92 P.3d 1284, cert. quashed, 2005-NMCERT-003, 137 
N.M. 290, 110 P.3d 506. 

Misappropriation of drafts. — A charge of misap- 
propriation of money may be established by showing that 
drafts or checks were misappropriated. State v. Archuleta, 
1970-NMCA-131, 82 N.M. 378, 482 P.2d 242, cert. denied, 
82 N.M. 877, 482 P.2d 241. 

False accounts. — Where defendant made out false 
accounts in the name of a plumber for work purportedly 
done on ‘plumbing system of courthouse and submitted 
them to board of county commissioners, knowing that the 
work had not been done and securing the proceeds for 
himself, evidence was sufficient to support conviction of 
obtaining money under false pretenses. State v. Garcia, 
1953-NMSC-026, 57 N.M. 166, 256 P.2d 532. 

Proof of value. — The defendant, who had opened an 
account, deposited a check he knew was not backed by 
sufficient funds, and wrote a number of checks, some of 
which were accepted by local businesses in exchange for 
merchandise, was improperly convicted of fraud. There 
was no testimony establishing the "false balance" ever 
had the values on which the jury was instructed. Proof of 
value is critical in a fraud prosecution, State v. Higgins, 
1988-NMCA-072, 107 N.M. 617, 762 P.2d 904. 

- Loan. — There was sufficient evidence to.support de- 
fendant's conviction of fraud; the evidence showed that 
defendant borrowed money from the victim after giving 
the victim a check in repayment of a previous debt, that 
the check was returned for insufficient funds, and that the 
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borrowed money was not used for defendant's stated pur- 
pose. State v. Curry, 2002-NMCA-092, 132 N.M. 602, 52 
P.3d 974, cert. denied, 182 N.M. 397, 49 P.3d 76. 

Spurious claim to loan board. — False pretense 
could be predicated upon spurious claim presented to 
board of loan commissioners established to refund, pur- 
suant to provision of Enabling Act, debts and obligations 
of the territory and its counties into state bonds. State v. 
Kelly, 1921-NMSC-073, 27 N.M. 412, 202 P. 524. 

Obtaining automobile through fraud. — Evi- 
dence substantially supported a finding that defendant 
obtained an automobile from victim motor company by 
means of fraudulent conduct, practices or representations 
which were relied on by the company. State v. McKay, 
1969-NMCA-009, 79 N.M. 797, 450 P.2d 435, 

Victims' inability to specify alleged investment 
no help to defendant. — The fact that the victims did 
not know the type of investment their money was to be 
put into did not aid the defendant because the evidence 
showed that he had obtained the money by fraudulently 
representing that it would be invested. State v. Schifani, 
1978-NMCA-080, 92 N.M. 127, 584 P.2d 174, cert. denied, 
92 N.M. 180, 585 P.2d 324. 

Fraudulent. construction contract, — Evidence, 
viewed in the light most favorable to support the verdict, 
showing that the defendant entered into a contract with 
fraud victim to do certain construction work, which was 
not done, and that defendant even gave the victim a prom- 
issory note, evidencing an indebtedness, which was never 
paid, taken together with the evidence of other similar 
transactions, constituted substantial evidence to convict 
him of fraud. State v. McCallum, 1975-NMCA-030, 87 
N.M. 459, 535 P.2d 1085, cert. denied, 87 N.M. 457, 535 
P.2d 1083. 

Defrauding noninnocent victim. — One could be 
convicted of obtaining money by false representations 
whose part in a fraudulent scheme was to sell cases of cot- 
ton, which were represented to be cigarettes, to a victim, 
although the victim understood he was helping to defraud 
either owners or insurers. State v. Foster, 1934-NMSC-083, 
38 N.M. 540, 37 P.2d 541. 

Fraudulent obtainment of loan may be basis 
for conviction of criminal fraud. State v. Stettheimer, 
1980-NMCA-023, 94 N.M. 149, 607 P.2d 1167. 

Fraudulent land development project. Where 
defendants were charged with fraud after convincing 
an elderly couple to invest in a fraudulent investment 
scheme, evidence that defendants received over $78,000 
from the victims for the purpose of investing in a land de- 
velopment project, that the money was instead placed in 
a bank account in defendants' names, that the money was 
disbursed by defendants for their personal benefit, and 
that the land project was never completed, was sufficient 
to show that defendants misrepresented facts to the vic- 
tims, intending to deceive or cheat them, and that because 
of the victims' reliance on defendants' misrepresentations, 
defendants obtained more than $20,000. State v. Maxwell, 
2016-NMCA-082, cert. denied. . 

Sufficient evidence of securities fraud. — Where 
defendants were charged with securities fraud after con- 
vincing an elderly couple to invest in a phony real estate 
investment project, evidence that defendants received 
$270,000 from the victims for the purpose of investing in 
a land development project and over $50,000 for the pur- 
pose of investing in commodities, that the money was in- 
stead placed in accounts solely owned by defendants, that 
the money was disbursed by defendants for their personal 
benefit, and that the money was never invested in the real 
estate project or in commodities, was sufficient to show 
that defendants sold or offered to sell a security and that 
in connection with the offer or sale of the security, defen- 
dants purposefully used a plan or scheme to deceive or 
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cheat the victims. State v. Maxwell, 2016-NMCA-082, cert. 
denied. 

Evidence sufficient to sustain conviction of at- 
tempted fraud. State v. Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M. 740, 906 P.2d 781, 


V. INSTRUCTIONS. 


Definition of fraudulent conduct unnecessary. 
— Absent a clearly expressed legislative intent requir- 
ing otherwise, fraudulent conduct is to be given its usual, 
ordinary meaning, and hence, there was no jurisdictional 
error in failing to define fraudulent conduct in an instruc- 
tion; if defendant desired the term to be defined, he should 
have submitted a requested instruction. State v. Dosier, 
1975-NMCA-031, 88 N.M. 32, 536 P.2d 1088, cert. denied, 
88 N.M, 28, 536 P.2d 1084. 

’ Instruction on victim's intelligence not required. 

— According to the majority view, statutes covering the 
crime of obtaining money under false pretenses were de- 
signed to protect not only the ordinarily wary and pru- 
dent, but also the ignorant, credulous and foolish; hence, 
trial court did not err in refusing to grant defendant's 
instruction to the effect that the jury had a'right to con- 
sider the intelligence of the prosecuting witnesses. State v. 
Jones, 1964-NMSC-028, 73 N.M. 459, 389 P.2d 398. 

Instruction on gambling properly denied. — Re- 
quested instruction that if victim was gambling the de- 
fendants must be found not guilty of fraud was properly 
denied as this section does not exempt fraud perpetrated 
while gambling. State v. Dosier, 1975-NMCA-031, 88 N.M. 
32, 536.P.2d 1088, cert. denied, 88 N.M. 28, 536 P.2d 1084. 

Law reviews. For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N.M.L. Rev. 229 (1982). 

For annual survey of New Mexico Criminal Law, see 20 
N.M.L. Rev. 265 (1990). 

Am, Jur. 2d, A.L.R. and C.J.S. references. 
Jur, 2d False Pretenses § 1 et seq. 

Telephone conversation as false pretense, 8 A.L.R. 656, 

Obtaining money for goods not intended to be delivered 
as false pretenses, 17 A.L.R. 199. 

Presentation of and attempt to establish fraudulent 
claim against governmental agency, 21 A.L.R. 180. 

Loans and renewals thereof, false pretenses, 24 A.L.R. 
397, 52 A.L.R. 1167. 

Illegal or fraudulent intent of prosecuting witness or 
person defrauded as defense, 95 A.L.R. 1249, 128 A.L.R. 
1520. 

Offense of obtaining property by false pretenses predi- 
cated upon. transaction involving conditional sale, 134 
A.L.R. 874, 

Obtaining payment by debtor on valid indebtedness 
by false representation as criminal; false pretenses, 20 
A.L.R.2d 1266. 

Encumbrance: false statement as to existing encum- 
brance on chattel in obtaining loan or credit as criminal 
false pretense, 53 A.L.R.2d 1215. 

Intent: admissibility to establish fraudulent purpose or 
intent, in prosecution for obtaining or attempting to ob- 
tain money or property by false pretenses, of evidence of 
similar attempt on other occasions, 78 A.L.R.2d 1359. 

"Merger" clause in written contract as precluding con- 
viction for false pretenses based on earlier oral false rep- 
resentations, 94.A.L.R.2d 570. 

Repairs: criminal responsibility for fraud or false pre- 
tenses in connection with home repairs or installations, 
99 A.L.R.2d 925. 

Attempts to commit offenses of larceny by trick, confi- 

dence game, false pretenses and the like, 6 A.L.R.3d 241. 


32 Am. 
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Admissibility in prosecution for obtaining money or Criminal liability for theft of, interference with, or un- 
property by fraud or false pretenses, of evidence of subse- authorized use of, computer programs, files, or pystems; 51 
quent payments made by accused to victim, 10 A.L.R.3d A.L.R.4th 971. 

572. Fraud actions: right to recover for mental or eimotighal 

Partner: embezzlement, larceny, false pretenses or al- distress, 11 A.L.R.5th 88. 
lied criminal fraud by a partner, 82 A.L.R.3d 822, ‘ Criminal liability of pharmacy or pharmacist for wel- 

Modern status of rule that crime of false pretenses fare fraud in’ connection with supplying pista 
cannot be predicated upon present intention not to drugs, 16 A.L.R.5th 390. 
comply with promise or statement as to future act, 19 Use of fraud or trick as "constructive breaking" for 
A,L,R.4th 959. purpose of burglary or breaking and entering offense. 17 

Criminal liability under state laws in connection with A.L.R.5th 125, 
application for, or receipt of, public welfare payments, 22 ~ Computer fraud, 70 A.L.R.5th 647... 

A.L.R.4th 534, 35 C.J.8, False Pretenses §§ 1 to 28; 37'C.J.S, Brace 
§ 154. 


30-16-7. Unlawful dealing in federal food coupons or WIC checks. 


A... Unlawful dealing in federal food coupons or WIC checks consists of'a person buying, sell- 
ing, trading, bartering ‘or possessing food coupons or WIC checks issued by the United States de- 
partment of agriculture with the intent to obtain an economic benefit to which the person is not 
entitled under the rules of the human services department pertaining to the food stamp program 
or of the department of health pertaining to the special supplemental food program for women, 
infants and children. 

B. Whoever commits unlawful dealing in federal food coupons or WIC checks when the value 
of the food coupons or WIC checks involved is two hundred Avy dollars ($250) or less is guilty of a 
petty misdemeanor. 

C,. . Whoever commits unlawful dealing in federal food coupons or WIC checks when the value of 
the food coupons or WIC checks involved is over two hundred fifty dollars ($250) but not more than 
five hundred dollars ($500) is guilty of a misdemeanor, 

D. Whoever commits unlawful dealing in federal food coupons or WIC ieee when the wahiw of 
the food coupons or WIC checks involved is over five hundred dollars ($500) but not more than two 
thousand five hundred dollars ($2,500) is guilty of a fourth degree felony. 

E. Whoever commits unlawful dealing in federal food coupons or WIC checks when thie vailiie 
of the food coupons or WIC checks involved is over two thousand five hundred dollars ($2,500) but 
not more than twenty thousand dollars ($20,000) is guilty.of a third degree felony. 

F. Whoever commits unlawful dealing in federal food coupons or WIC checks when the value of 
the food coupons or WIC checks involved exceeds twenty thousand dollars ($20,000) is guilty of a 
second degree felony. 18 

G. For the purposes of this section, "federal food coupons or WIC ehecka” includes electronic 
benefit transfer cards or any other method through which food stamps or WIC benefits may be 
obtained. 


History: 1958 Comp., § 40A-16-6.1, enacted by five hundred" near the middle of present Subsection E; 


Laws 1971, ch. 282, § 1; 1987, ch. 121, § 3; 2008, ch. and added Subsection G: 
251, § 1; 2006, ch, 29, § 4. The 1987 amendment, effective June 19, 1987, added 
The 2006 amendment, -effective July 1, 2006, in- "or WIC checks” following “coupons” in several places 
creased the value of food coupons or WIC checks in Sub- throughout the section, substituted all of the language 
section B from $100 or less to $250 or less; increased the in the first paragraph following ' ‘regulations" for "of the 
value of food coupons or WIC checks in Subsection C from health and social services department pertaining to the 
more than $100 but less that $250 to more than’ $250 but food stamp program," added the third and last para- 
less than $500; increased the value of food coupons or graphs, substituted "two hundred fifty dollars ($250)" for 
WIC checks ‘in Subsection D from more than $250 to more “one hundred dollars ($100)" in the fourth paragraph, and 
than $500. substituted "is over twenty-five hundred dollars ($2,500) 
The 2008 amendment, effective June 20; 2003 added but not more than twenty thousand dollars ($20,000)" for 
the present Subsection A through F designations; in pres- "exceeds twenty-five hundred ($2,500)" in the fifth para- 
ent Subsection A deleted "and regulations" following "un- graph. — 
der the rules" near the middle, substituted "department 
of health" for "health and environment aperitif. | ANNOTATIONS 


lowing "food stamp program or of the" near the end; sub- 
stituted "two thousand five" for "twenty-five" preceding trine applies to the crime of unlawful dealing in food. cou- 


"hundred dollars" near the end of present Subsection D; pons, State v. Johnson, 1996-NMCA-017, 121 N.M..337, 
substituted: “two” tor-!twenty-five! ‘preceding "thousand = 911 P.2d 231, cert. denied 121 N.M. 242, 910 P.2d.318. 


Single intent crime. — The single intent crime doc- 
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Evidence sufficient for conviction. — Evidence 
that the defendant purchased four booklets of food 
stamps, each booklet with a face value of $65, on two 
separate occasions, was sufficient evidence from which 
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the jury could infer the coupons had a value in excess of 
$250 and was sufficient for conviction. State v. Buendia, 
1996-NMCA-027, 121 N.M. 408, 912 P.2d 284. 


A. Embezzlement consists of a person embezzling or converting to the person's own use anything of 
value, with which the person has been entrusted, with fraudulent intent to deprive the owner thereof. 

B. Whoever commits embezzlement when the value of the thing embezzled or converted is two 
hundred fifty dollars ($250) or less is guilty of a petty misdemeanor. 

C. Whoever commits embezzlement when the value of the thing embezzled or ‘converted is 
over two hundred fifty dollars ($250) but not more than five hundred dollars ($500) is guilty of a 


misdemeanor. 


D. Whoever commits embezzlement when the value of the thing embezzled or converted is over 
five hundred dollars ($500) but not more than two thousand five hundred dollars ($2,500) is guilty 


of a fourth degree felony. 


E. Whoever commits embezzlement when the value of the thing embezzled or converted is over 
two thousand five hundred dollars ($2,500) but not more than twenty thousand dollars ($20,000) 


is guilty of a third degree felony. 


F,. Whoever commits embezzlement when the value of the thing embezzled or converted ex- 
ceeds twenty thousand dollars ($20,000) is guilty of a second degree felony. 


History: 1953 Comp., § 40A-16-7, enacted by Laws 
1963, ch. 303, § 16-7; 1987, ch. 121, § 4; 1995, ch. 131, 
§ 1; 2006, ch. 29, § 5; 2007, ch. 256, § 1. 

Cross references. — For embezzlement by county of- 
ficers, see 4-44-32 NMSA 1978. 

For appropriation of trade secrets, see 57-3A-1 NMSA 
1978 et seq. 

The 2007 amendment, effective July 1, 2007, deleted 
the second sentence that provided that each separate in- 
cident of embezzlement or conversion constituted a sepa- 
rate offense. 

The 2006 amendment, effective July 1, 2006, in- 
creased the value of the thing embezzled or converted in 
Subsection B from $100 or less to $250 or less; increased 
the value of the thing embezzled or converted in Subsec- 
tion C from more than $100 but less than $250 to more 
than $250 but less than $500; increased the value of the 
thing embezzled or converted in Subsection D from more 
than $250 to more than $500. 

The 1995 amendment, effective July 1, 1995, added 
the second sentence in the first paragraph, and substi- 
tuted "two thousand five hundred dollars" for "twenty five 
hundred dollars" in the fourth and fifth paragraphs. 

The 1987 amendment, effective June 19, 1987, added 
the third and last paragraphs, substituted "two hundred fifty 
dollars ($250)" for "one hundred dollars ($100)" in the fourth 
paragraph, while inserting "dollars" following "twenty-five 
hundred" in that same paragraph, and substituted "is over 
twenty-five hundred dollars ($2,500) but not more than 
twenty thousand dollars ($20,000)" for "exceeds twenty-five 
hundred dollars ($2,500)" in the fifth paragraph. 


ANNOTATIONS 


I. IN GENERAL. 

I]. ELEMENTS OF OFFENSE. 

Ill. INDICTMENT AND INFORMATION. 
IV. EVIDENCE AND ISSUES. 


I. IN GENERAL. 


Equitable owner of property. — The equitable 
owner of property under a real estate contract cannot be 


criminally charged with embezzling that property. State v. 
Earp, 2014-NMCA-059. 

Where defendant purchased a home pursuant to a real 
estate contract; when defendant failed to pay the balance 
due on the contract, the seller terminated the contract; 
prior to vacating the property, defendant removed a num- 
ber of appliances and fixtures from the house and left the 
house in a state of disrepair; and defendant was charged 
with embezzlement, 30-16-8 NMSA 1978 did not apply to 
property in which defendant had an equitable ownership 
interest. State v. Earp, 2014-NMCA-059. 

Jury deliberatons. — The trial court did not abuse its 
discretion in acquiescing to the jury's request for the use 
of a calculator during its deliberations in a trial for 148 
counts of embezzlement. State v. Lihosit, 2002-NMCA-006, 
131 N.M. 426, 38 P.3d 194, cert. denied, 131 N.M. 564, 40 
P.3d 1008. 

Entrustment. — In order to be guilty of embezzlement, 
a defendant must have been entrusted with lawful posses- 
sion of the property prior to its conversion. A showing that 
a defendant was given mere access to the property con- 
verted is insufficient. State v, Kovach, 2006-NMCA-122, 
140 N.M. 430, 143 P.8d 192. 

Elements of offense. — The concept that the property 
belong to someone other than the defendant is implicit in 
the current statute. State v, Cramer, 1977-NMCA-010, 90 
N.M. 157, 560 P.2d 948, cert, denied, 90 N.M. 254, 561 P.2d 
1347. 

Failure to instruct the jury on an essential element of 
embezzlement , fraudulent intent, is reversible error un- 
der Rule 5-608A NMRA. State v. Clifford, 1994-NMSC-048, 
117 N.M. 508, 873 P.2d 254. 

Fraud and embezzlement are mutually exclusive, 
and although alternative charges are proper, a defendant 
cannot be convicted of both fraud and embezzlement. 
State v. Hornbeck, 2008-NMCA-039, 148 N.M. 562, 178 
P.3d 847. 

Offense of embezzlement is purely statutory 
crime and does not exist at common law. State v. Bryant, 
1982-NMCA-178, 99 N.M. 149, 655 P.2d 161. 

Conviction as bar to further prosecution. — A con- 
viction for embezzling a sum as county clerk and ex-officio 
clerk of the district court barred further prosecution for 
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embezzling another sum as county clerk and ex-officio 
probate clerk where state was unable to show conver- 
sion of any particular sum at any particular time; State v, 
Romero, 1928-NMSC-023, 33 N.M. 314, 267 P. 66. 

Convictions violated double jeopardy. — Where de- 
fendant was charged with four counts of fraud and, in the 
alternative, four counts of embezzlement, and on counts 
2 and 4, she was convicted of both the fraud and embez- 
zlement alternatives, although the state is authorized to 
charge in the alternative, defendant's convictions for both 
alternatives violate her right to be free from double jeop- 
ardy. State v. Mercer, 2005-NMCA-023, 137 N.M. 36, 106 
P.8d 1283, cert. denied, 2005-NMCERT- 002, 137 N.M. 265, 
110 P.3d 73. 


CRIMINAL OFFENSES 


Exercise of police power, — Section 40-45-29, 1953. 


Comp., relating to embezzlement by public officials of pub- 
lic funds, was a proper exercise of the police power. State 
v. Nolan, 1955-NMSC-059, 59 N.M. 487, 285 P.2d 798 (de- 
cided under prior law, statute repealed). 

Purpose of legislation. — The state's legitimate inter- 
est in the protection of public funds may be expressed in 
penal sanctions the purpose of which is the prevention of 
certain manifest or anticipated evil, or the preservation of 
the public health; safety, morals or general welfare. State 
v, Nolan, 1955-NMSC-059, 59 N.M. 437, 285 P.2d 798. 

Presumption of embezzlement constitutional. 
— Provision in former law making existence of a short- 
age in the money or property for which public officials 
were accountable prima facie evidence of embezzlement 
did not violate constitutional rights of accused as there 
was a rational connection between the facts and the fact 
presumed, and the defendant was not precluded from pre- 
senting his defense to the presumed fact. State v. Chavez, 
1954-NMSC-114, 58 N.M. 802, 277 P.2d 302 (decided :un- 
der prior law). 

Defendant can be convicted of third-degree felony 
where series of takings totals more than $2,500, al- 
though each individual taking is less, if the takings are 
associated with a single, sustained criminal intent, State v, 
Pedroncelli, 1984-NMSC-009, 100 N.M. 678, 675 P.2d 127, 

Child attempting to honor probation commit- 
ments, '— If in refusing to purchase marijuana with 
money entrusted to him by a law enforcement officer, but 
instead keeping the money for himself, a child on proba- 
tion was attempting to honor his probation commitments, 
affirming an order revoking probation: based on charges 
of embezzlement would be inconsistent with the purposes 
of the Children's Code (Section 32A-1-1 NMSA 1978], 
. since the child had not been aware that the person giv- 
ing him the money was an undercover officer involved in 
a sting operation. In re Danny R., 1992-NMCA-056, 114 
N.M. 315, 838 P.2d 469, cert. denied, 114 N.M. 123, 835 
P.2d 839. 


II. ELEMENTS OF OFFENSE, 


Conversion. — Conversion occurs when a person who 
has been entrusted with another's property treats the 
property as his own and uses it for his own purpose. State 
v. Curry, 2002-NMCA-092, 1382 N.M. 602, 52 P.3d 974, cert. 
denied, 132 N.M. 397, 49 P.3d 76. 

To convict of embezzlement, state had to prove 
beyond a reasonable doubt that defendant was en- 
trusted with money that she converted to her own use 
and, at the time defendant converted the money, she 
fraudulently intended to deprive the owner of it, State v. 
Mercer, 2005-NMCA-023, 137 N.M. 36, 106 P.3d 1288, cert. 
denied, 2005-NMCERT-002, 137 N.M. 265, 110 P.3d 73. 

Essential element of fraud or embezzlement is in- 
tent, which is seldom provable by direct testimony, and 
must be proved by the reasonable inferences shown by the 
evidence and the surrounding circumstances. State v; Or- 
tiz, 1977-NMCA-036, 90 N.M. 319, 563 P.2d 113. 


1066 


30-16-8 


Embezzlement requires proof that defendant en- 
tertained specific intent to deprive owner of prop- 
erty. — Embezzlement is a crime which requires proof 
that at the time of the conversion of the property, the de- 
fendant entertained a specific intent to deprive the owner 
of the property. State v. Gonzales, 1983-NMCA-041, 99 
N.M. 734, 663 P.2d 710, cert. denied, 99 N.M. 644, 662 P.2d 
645, and cert. denied, 464 U.S, 855, 104 S. Ct. 173,78 L. 
Ed. 2d 156 (1983). 

"Entrust" defined. — "Entrust" means to commit or 
surrender to another with a certain confidence regarding 
his care, use or disposal of that which has been committed 
or surrendered. State v. Stahl, 1979-NMCA-054, 93 N.M. 
62, 596 P.2d 275, cert. denied, 98 N.M. 8, 595 P.2d 1203. 

Specific or technical fiduciary relationship is not 
necessary to sustain an embezzlement conviction. State 
v. Archie, 1997-NMCA-058, 123 N.M. 503, 943 P.2d 537. 

Intent to "permanently" deprive is not requisite ele- 
ment of embezzlement, State v. Moss, 1971-NMCA-117, 83 
N.M. 42, 487 P.2d 1347. 

A legislative intent to include the element of intent 
to permanently deprive the owner of his property in the 
crime of embezzlement cannot be ascertained by compar- 
ing this section with the larceny statute (30-16-1 NMSA 
1978), because larceny is defined in terms of stealing 
while comparable language is not used in the embezzle- 
ment statute. State v. Moss, 1971-NMCA-117, 83.N.M. 42, 
487 P.2d 1347. 7 
~ ‘Time of formation of intent, — It would not be fatal 
to conviction, resting on entrustment, that the fraudulent 
intent existed'or was formed coincidentally with receipt of 
the money or property. ‘State v. Konviser, LOR SEME Ed 057; 
57 N.M. 418, 259 P.2d 785. 

Persons capable of entrustment. — That one is an 
agent, servant or employee does not deny that "entrust- 
ment" may characterize the custody of money or property 
in his possession as such agent, servant or employee. State 
v, Konviser, 19538-NMSC-057, 57 N.M. 418, 259 P-2d 785. 

Money to be proved missing. — If money cannot 
be proved missing by reliable, competent testimony or 
documentary evidence, an embezzlement charge must. be 
dropped. State v. Konviser, 1958-NMSC- 057, 57 N. re 418, 
259 P.2d 785. 

Court trying embezzlement not onsioeaias with 
amount owed victims. — In a trial. for embezzle- 
ment, the court is not concerned with the amount owed 
to the victims by the defendant but with the amount 
converted in violation of this section. State v. Schifani, 
1978-NMCA-080, 92 N.M. 127, 584 P.2d-174, cert. denied, 
92 N.M. 180, 585 P.2d 324. 

Failure to pay on demand, — Proof of a lant and a 
failure to return the property may be evidence of embezzle- 
ment because such proof is material to the questions of con- 
version of the property and a fraudulent intent to deprive 
the owner of his property, but such a demand.and failure to 
return is not a separate element of the crime. State v. Moss,, 
1971-NMCA-117, 83 N.M, 42, 487 P.2d 1347. 

A demand and failure to pay over the money was neces- 
sary, both by way of allegation and proof, before a public 
official could be convicted of embezzlement under, Code 
1915, § 1546. State v, Davisson, 1923-NMSC-045, 28 N.M. 
653, 217 P, 240, appeal dismissed, 267 U.S. 574, 45 S. Ct. 
229, 69 L. Ed. 795 (1925) (decided under prior law). 

Restitution does not prevent conviction for com- 
pleted embezzlement. — Embezzlement is’ complete 
when the defendant converts the victim's checks, and res- 
titution does not allow the embezzler to escape prosecution 
and conviction. State v, Schifani, 1978-NMCA-080, 92 N.M. 
127, 584 P.2d 174, cert. denied, 92 N.M. 180, 585 P.2d 324. 

Value not jurisdictional. — Although information 
should have alleged value, jurisdiction does not depend 
upon the value of the property embezzled; value merely 
denotes the grade of the offense. Roehm v. Woodruff, 
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1958-NMSC-083, 64 N.M. 278, 327 P.2d 339(decided un- 
der prior law). 


II. INDICTMENT AND INFORMATION, 


Grand jury instructions must include defini- 
tions. — The definitional instructions that are included 
within the essential UJI elements instruction for a 
crime shall be given to the grand jury. State v. Bradford, 
2013-NMCA-071, 305 P.3d 975. 

Failure to give definitional instructions to grand 
jury. — Where defendant was charged with embezzlement 
and the instructions to the grand jury failed to include the 
definitions of "fraudulent intent" and "converted" in UJI 
14-1641 NMRA, the jury instructions were insufficient. 
State v. Bradford, 2018-NMCA-071, 305 P.38d 975. 

Charging in alternative not double jeopardy. — 
The concept of double jeopardy was not involved in charg- 
ing defendant with fraud or in the alternative embezzle- 
ment since the charges were in the alternative, nor were 
the concepts of included offenses, same evidence or merger 
applicable. State v. Ortiz, 1977-NMCA-036, 90 N.M. 319, 
563 P.2d 113. 

Charging in alternative not unfair. — There was 
nothing unfair about charging the defendant in the al- 
ternative with fraud or embezzlement, particularly since 
the charges arose out of the same events and carried the 
same penalties, and defendant was furnished with a most 
detailed statement of fact including the complete district 
attorney's file, police reports and a citation of authorities 
the state was relying on in support of each of the alterna- 
tive charges. State v.- Ortiz, 1977-NMCA-036, 90 N.M. 319, 
563 P.2d 113. 

Indictment proper although lesser offense also 
applicable. — Where there was sufficient evidence to 
support a conviction for embezzlement, prosecution there- 
for was proper, even though the charges might have been 
covered by the lesser crime of criminal damage to prop- 
erty. State v. Archie, 1997-NMCA-058, 123 N.M. 503, 943 
P.2d 537, 

“Indictment in exact language of statute was suf- 
ficiently specific to require no amplification. State 'v. 
Probert, 1914-NMSC-025, 19 N.M. 13; 140 P. 1108. 

Means or elements of offense. — There is no neces- 
sity to set forth means or ‘elements of the statutory of- 
fense of embezzlement in an information. Smith v. Abram, 
1954-NMSC-061, 58 N.M. 404, 271 P.2d 1010. 

‘Failure to meet demands. — Indictment was to 
charge that accused was not able to meet the demands of 
any person lawfully demanding the allegedly embezzled 
property. Territory v. Abeyta, 1907-NMSC-011, 14 N.M. 56, 
89 P. 254. 

Allegation of value. — Where indictment described 
embezzlement as being of a certain number of dollars, it 
was not necessary to state further the value. Territory v. 
Hale, 1905-NMSC-021, 18 N.M: 181, 81 P. 583 (decided 
under prior law). 

Indictment was sufficient both as to description of 
money ‘and value thereof where it alleged "having then 
and there in his possession the sum of... (a certain num- 
ber of dollars), a better description of the kinds and char- 
acter of which is to the grand jurors unknown." Territory 
v. Hale, 1905-NMSC-021, 13 N.M. 181, 81 P. 68H (decided 
under prior law). 

Since much property embezzled was never seen by the 
employer, it was not necessary to exactly describe it in in- 
dictment, and money need only have been described in the 
best way which the circumstances permitted, in the indict- 
ment and on trial. Territory v. Maxwell, 1882-NMSC- dle 
2 N.M. 250 (decided under prior law). 

Allegation of ownership. — In indictment baarpinig 
embezzlement it is essential to aver the felonious conver- 
sion ‘of the property of another; unless the rule is modified 
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by statute, the allegation must be as accurate as in an 
indictment for larceny, and in case of an association, facts 
must be averred to show that the association could own 
property in its name. State v. Parsons, 1917-NMSC-084, 
23 N.M. 520, 169 P, 475 (decided under prior law). 

Embezzlement by employee. — An indictment un- 
der Code 1915, § 1544, which did not allege that property 
embezzled came into possession of accused by virtue of 
his employment was not fatally defective. State v. Hill, 
1918-NMSC-046, 24 N.M. 344, 171 P. 790 (decided under 
prior law). 

Embezzlement of alroop: — An indictment under 
Laws 1921, ch. 123, § 1 (40-4-17, 1953 Comp.), alleg- 
ing that on'a day certain the defendant, having been 
entrusted with certain number of sheep belonging to 
named person, embezzled and fraudulently converted the 
same to his own use, stated an offense. State v. Anaya, 
1922-NMSC-059, 28 N.M. 288, 210 P. 567 (decided under 
prior law), 

Citation of wrong section. — Petitioner was not de- 
prived of liberty without due process of law nor denied 
equal protection of the law under this section merely be- 
cause an information charging defendant with embezzle- 
ment incorrectly refers to a repealed section since the of- 
fense was otherwise sufficiently charged. Smith v. Abram, 
1954-NMSC-061, 58 N.M. 404, 271 P.2d 1010. 


IV. EVIDENCE AND ISSUES. 


Single criminal intent doctrine inapplicable. — 
Court did not commit fundamental error by refusing to 
instruct jury that the state was required to prove that 
each instance of embezzlement charged was the result 
of a distinct criminal impulse; the single criminal intent 
doctrine no longer applies to embezzlement cases, in light 
of the 1995 amendment of this section (adding the sec- 
ond sentence in the first paragraph). State v. Faubion, 
1998-NMCA-095, 125 N.M. 670, 964 P.2d 834, cert: denied, 
125 N.M. 322, 961 P.2d 167 (decided under prior law). 

Testimony of C.P.A. — In an embezzlement prosecu- 
tion, a certified public accountant may testify as to his 
findings from an examination of books and records notin 
evidence and not produced at the trial. State v. Schrader, 
1958-NMSC-056, 64 N.M. 100, 324 P.2d 1025. 

Factual question as to ownership of funds. — 
Where there was evidence that the victims gave checks to 
the defendant, knowing they had insufficient funds in the 
bank to cover the checks, on the defendant's representa- 
tions that he wanted the checks to show to investors and 
that the checks would not be cashed, this evidence raised 
a factual question as to whether ownership of the funds 
represented by the checks passed or was intended to pass 
to defendant, State v. Schifani, 1978-NMCA-080, 92 N.M, 
127, 584 P.2d 174, cert. denied, 92 N.M. 180, 585 P.2d 324. 

No mistake-of-fact instruction unless employee 
believed he was authorized: to expend employer's 
funds. — The defendant, is not entitled to a mistake-of- 
fact instruction in a prosecution for embezzlement for us- 
ing public funds belonging to his‘employer to pay for the 
travel expenses of his spouse, who is not employed by the 
same employer and who has not performed any public ser- 
vice, on the ground that he believed in good faith he was 
owed money by his employer, where there is no evidence 
that he in: fact believed he possessed the legal authority to 
expend public funds for his spouse's travel, State v. Gon- 
zales, 1983-NMCA-041, 99 N.M. 784,: 663.P.2d 710, cert. 
denied, 99 N.M. 644, 662 P.2d.645, and cert. denied, 464 
USS. 855, 104 S. Ct. 178, 78 L. Ed. 2d 156 (1983). 

Question of entrustment.is a question of fact for 
the jury. State v. Peke, 1962-NMSC-033, 70 N.M. 108, 371 
P.2d 226, cert. denied, 371 US. 924, 83 S. Ct, 293, 9 L. Ed, 
2d 232 (1962). 
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Jury to be instructed on ordinary meaning of 
term. — The usual, ordinary meaning of “entrusted" 
was applicable to this section, and defendant therefore 
was not entitled to an instruction defining entrustment 
as a designated fiduciary relationship. State v. Mass, 
1971-NMCA-117, 83 N.M. 42, 487 P.2d 1347. 

Since defendant not entrusted with money, of. 
fense not embezzlement. — Although a defendant is 
in charge of an entire store, where the undisputed facts 
show that money in a drop-box is not committed or sur- 
rendered to the defendant's care, use or disposal, that the 
money is to be handled exclusively by the manager, and 
where the defendant is excluded from having anything to 
do with that money, his offense, as to taking the money 
in the drop-box, is larceny, not embezzlement, because he 
had not been entrusted with that money. State v. Stahl, 
1979-NMCA-054, 93 N.M. 62, 596 P.2d 275, cert. denied, 
93 N.M. 8, 595 P.2d 1203. 

Entrustment established. — Where defendant, for 
some five years, acted as executive secretary of state asso- 
ciation and, in effect, operated the business transactions 
of the association, including the making of bank deposits 
and submitting reports to the board of directors, evidence 
supported the jury finding of entrustment of the money 
of the association. State v. Peke, 1962-NMSC-033, 70 N.M. 
108, 371 P.2d 226, cert. denied, 371 U.S. 924, 83 S. Ct. 293, 
9 L. Ed. 2d 232 (1962). 

Sufficiency of evidence. — There was sufficient evi- 
dence to support defendant's conviction of embezzlement; 
the evidence showed that defendant was entrusted with 
the victim's money, the victim asked for it back, and defen- 
dant, having converted the money for his own use, know- 
ingly wrote a check to the victim that defendant knew 
would be returned for insufficient funds. State v. Curry, 
2002-NMCA-092, 132 N.M. 602, 52 P.3d 974, cert. denied, 
132 N.M. 397, 49 P.3d 76. 

Insufficient evidence of entrustment to support 
embezzlement conviction. — Where defendant, a 
homebuilder hired to build homes in a luxury golf com- 
munity in Santa Fe, was charged with embezzlement for 
his failure to finish several construction projects, and 
where evidence at trial established that defendant's cli- 
ents paid initial deposits to defendant to be used toward 
construction costs of their new homes, there was insuffi- 
cient evidence to convict defendant of embezzlement be- 
cause contractors cannot be convicted of embezzlement of 
down payment of funds upon a failure to complete a proj- 
ect because deposit money is legally the property of the 
contractor at the time it is paid. Consequently, at the time 
defendant used the deposit money for purposes other than 
the construction of the properties, the deposits already le- 
gally belonged to defendant; he could not be found to have 
converted deposits because they were his property, not the 
property of another. State v. Kalinowski, 2020-NMCA-018, 
cert. denied. 

Electronic monitoring devices covered by em- 
bezzlement statute. — Defendant probationer was 
entrusted with an electronic monitoring device (EMD) 
within the meaning of this section, and his disposal of the 
EMD in an effort to end the state's ability to monitor his 
movements was evidence that he used it for his own pur- 
pose and evidence of his fraudulent intent. State v. Archie, 
1997-NMCA-058, 123 N.M. 5038, 943 P.2d 537. 

Fraud or embezzlement for jury. — It was for the 
jury to decide whether defendant obtained the $500 by 
fraud or converted to his own use the money with which 
he had been entrusted. State v. Ortiz, 1977-NMCA-036, 90 
N.M. 319, 563 P.2d 113. 

Whether defendant received property as loan or 
for investment jury question. — In a trial for fraud 
and embezzlement where the evidence was conflicting, 
whether the money and checks given to the defendant 
were loans, as he claimed, or were for investments, as his 
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alleged victims claimed, was for the jury to decide. State 
v. Schifani, 1978-NMCA-080, 92 N.M. 127, 584 P.2d 174, 
cert. denied, 92 N.M. 180, 585 P.2d 324. 

Evidence of amount owed victims not dispositive 
of case. — In a trial for a third-degree embezzlement fel- 
ony, the fact that the victims eventually "lost" an amount 
less than $2,500 was not dispositive, as there was sub- 
stantial evidence that the defendant, with the requisite 
fraudulent intent, negotiated for his own use checks in 
the amount of $3,900, which he had been entrusted to 
hold and not cash. State v. Schifani, 1978-NMCA-080, 92 
N.M. 127, 584 P.2d 174, cert. denied, 92 N.M. 180, 585 
P.2d 324. ‘ 

Sale of borrowed property. — Evidence that defen- 
dant sold a motorcycle to complaining witness, that sub- 
sequently, motorcycle was loaned back to defendant, and 
that although requested to do so, defendant did not re- 
turn motorcycle but sold it to a third person established 
an embezzlement as defined in this section. State v. Gregg, 
1972-NMCA-001, 83 N.M. 397, 492 P.2d 1260, cert. denied, 
83 N.M. 562, 494 P.2d 975. 

Evidence of intent inconsistent with innocence. 
— While evidence was circumstantial, once the jury deter- 
mined that defendant who sold motorcycle to third party 
had already sold it to complaining witness, circumstantial 
evidence of intent was inconsistent with any reasonable 
theory of innocence. State v. Gregg, 1972-NMCA-001, 83 
N.M. 397, 492 P.2d 1260, cert. denied, 83 N.M. 562, 494 
P.2d 975. 

Embezzlement of checks. — The state satisfied its 
burden as to the embezzlement when it showed that two 
checks were cashed and the other two were deposited in 
the defendant's personal checking account, and it made 
very little difference whether other funds were used, as 
defendant sought to imply, to make up the discrepancy; 
the embezzlement occurred at the moment of the cashing 
of the checks. State v. Peke, 1962-NMSC-033, 70 N.M. 108, 
371 P.2d 226, cert. denied, 371 U.S. 924, 83 S. Ct. 293, 9 L. 
Ed. 2d 232 (1962). 

Failure to account for fine. — A justice of the peace 
(now magistrate) could be indicted for the embezzlement of 
a fine imposed and collected for which he never accounted, 
either before or after expiration of his term of office. Ter7i- 
tory v. Heacock, 1889-NMSC-006, 5 N.M. 54, 20 P. 171. 

No evidence to support attempt charge. — Evi- 
dence that defendant was loaned a car and hadn't re- 
turned it more than three days later, shows that he was 
guilty of embezzlement or no crime at all, and did not sup- 
port an issue of "attempt." State v. Moss, 1971-NMCA-117, 
83 N.M. 42, 487 P.2d 1347. 

Breach of trust not embezzlement. — Defendant 
who was guilty. of nothing more serious than a breach of 
trust could not be convicted for embezzlement. Territory v. 
Eyles, 1911-NMSC-068, 16 N.M. 657, 119 P. 1127. 

Unexplained comparison of computer printouts 
and defendant's records violates right of confron- 
tation. — Defendant was denied her constitutional right 
of confrontation at her trial for embezzlement, where the 
only evidence of shortages attributable to her was ob- 
tained by an unexplained comparison of computer print- 
outs with her own records and there was no evidence that 
the state's only witness understood how the printouts 
were prepared. State v. Austin, 1985-NMCA-118, 104 N.M. 
573, 725 P.2d 252, cert. quashed, 104_N.M. 632, 725 P.2d 
832. 

When directed verdict proper. — If there are rea- 
sonable inferences and sufficient circumstances then the 
issue of intent becomes a question of fact for the jury, and 
only where there are no reasonable inferences or sufficient 
surrounding circumstances can it be said, as a matter of 
law, that a motion for a directed verdict should have been 
granted or that a charge should not have been presented 
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to the jury. State v. Ortiz, 1977-NMCA-036, 90 N.M. 319, 
563 P.2d 113, 

Circumstantial evidence supported store man- 
ager's conviction of embezzlement, where the state 
presented evidence of discrepancies between the daily 
sales reports and deposit slips indicating shortages on 
six days, and the facts relied upon by defendant were not 
uncontroverted and consisted of issues of credibility to 
be resolved by the jury as finders of fact. State v. James, 
1989-NMCA-089, 109 N.M. 278, 784 P.2d 1021, cert, de- 
nied, 109 N.M. 262, 784 P.2d 1005. 

Jury instruction on single larceny doctrine ap- 
propriate. — Single larceny doctrine recognizes either 
that a taking at one time or place of property belonging 
to several people may constitute a single crime, or, that 
a series of takings from one owner may also constitute 
a single crime and therefore these crimes cannot be 
separately punished. Since the facts and circumstances 
showed a series of acts that cannot be said as a matter 
of law to be either a single taking or separate takings, 
for a defendant to be separately convicted and sentenced 
for each taking, the state also had to show separate in- 
tent. Under the aforementioned circumstances, it is fun- 
damental error for the trial court not to instruct the jury 
on the single criminal intent doctrine. State v. Brooks, 
1994-NMSC-062, 117 N.M. 751, 877 P.2d 557 (decided un- 
der prior law). 

Mistake of fact instruction. — Since there was a 
question whether defendant rightfully applied certain 
construction payments to the balance allegedly due him 
by the plaintiff, defendant was entitled to an instruction 
on mistake of fact, the omission of which constituted re- 
versible error. State v. Bunce, 1993-NMSC-057, 116 N.M. 
284, 861 P.2d 965. 

Jury instruction on intent deficient. — Jury in- 
struction which omitted the essential element of fraudu- 
lent intent required by this section was deficient, and 
required reversal of defendant's conviction for embezzle- 
ment. State v. Green, 1993-NMSC-056, 116 N.M. 273, 861 
P.2d 954. 

Fraudulent intent instruction. — Failure to instruct 
the jury on an essential element of embezzlement, fraudu- 
lent intent, is reversible error and can never be corrected 
by including the concept elsewhere in the instructions. 
State v. Clifford, 1994-NMSC-048, 117 N.M. 508, 873 P.2d 
254. 

Essential elements of embezzlement. — The es- 
sential elements of the offense of embezzlement are that 
the property belonged to someone other than the accused, 
that the accused occupied a designated fiduciary relation- 
ship, that the property came into his possession by reason 
of his employment or office, and that there was a fraudu- 
lent intent to deprive the owner of his property. 1953-54 
Op. Att'y Gen. No. 54-6053. 
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Law reviews. — For note, "Criminal Law: Applying 
the General/Specific Statute Rule in New Mexico — State 
v. Santiallanes," see 32 N.M. L, Rev. 313 (2002). 

For article, "The Confusing Law of Criminal Intent in 
New Mexico," see 5 N.M.L. Rev. 63 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Embezzlement §§ 1, 6, 7, 8, 9, 24. 

Variance between allegation and proof as to the capac- 
ity in which one charged with embezzlement received the 
property, 12 A.L.R. 603. 

Individual criminal responsibility of officer or employee 
for embezzlement, through corporate act, of property of 
third person, 33 A.L.R. 787. 

Embezzlement by one spouse of other's property, 55 
A.L.R. 558. 

"Embezzlement" within fidelity bond, 56 A.L.R. 967. 

Misappropriation of executor, administrator, guardian 
or trustee as embezzlement, 75 A.L.R. 299. 

Sufficiency of verdict on conviction, which fails to state 
value of property, 79 A.L.R. 1180. 

Larceny and embezzlement distinguished, 146 A.L.R. 
532. 

Embezzlement by independent collector or collection 
agency working on commission or percentage, 56 A.L.R.2d 
1156. 

Criminal responsibility for embezzlement from corpora- 
tion by stockholder owning entire beneficial interest, 83 
A.L.R.2d 791. 

Conversion by promoter of money paid for preincorpo- 
ration subscription for stock shares as embezzlement, 84 
A.L.R.2d 1100. 

Drawing of check on bank account of employer payable 
to accused's creditor as constituting embezzlement, 88 
A,L.R.2d 688. 

Motor vehicles, criminal liability in connection with 
rental of, 38 A.L.R.3d 949. 

Partner: embezzlement, larceny, false pretenses or al- 
lied criminal fraud by a partner, 82 A.L.R.3d 822. 

Retailer's failure to pay to government sales or use 
tax funds as constituting larceny or embezzlement, 8 
A.L.R.4th 1068. 

Bank officer's or employee's misapplication of funds as 
state criminal offense, 34 A.L.R.4th 547, 

Criminal liability for theft of, interference with, or un- 
authorized use of, computer programs, files, or systems, 51 
A.L.R.4th 971. 

Who is "officer, director, agent, or employee" of bank, or 

s "connected in any capacity" with bank and therefore 
subject to prosecution and punishment for misapplication 
of bank funds under 18 USCS § 656, 57 A.L.R. Fed. 537. 

Bankruptcy: what constitutes embezzlement of funds 
giving rise to nondischargeable debt under 11 USCS 
§ 523(a)(4), 99 A.L.R. Fed. 124. 

29A C.J.S. Embezzlement § 1 et seq. 


Extortion consists of the communication or transmission of any threat to another by any means 
whatsoever with intent thereby to wrongfully obtain anything of value or to wrongfully compell 
[compel] the person threatened to do or refrain from doing any act against his will. 

Any of the following acts shall be sufficient to constitute a threat under this section: 

A. a threat to do an unlawful injury to the person or property of the person threatened or of 


another; 


B. a threat to accuse the person threatened, or another, of any crime; 

C. athreat to expose, or impute to the person threatened, or another, any deformity or disgrace; 
‘D. a threat to expose any secret affecting the person threatened, or another; or 

E. a threat to kidnap the person threatened or another. 

Whoever commits extortion is guilty of a third degree felony. 
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History: 1958 Comp., § 40A-16-8, enacted by Laws "Unlawful injury" as breach of contract is ques- 
1968, ch, 308, § 16-8, tion for legislature. — Whether "unlawful injury" 
Bracketed material. — The bidckatdd mathrie was within the meaning of Subsection A encompasses a mere 
inserted by the compiler and is not part of the law. breach of contract is a question which the legislature 
t may wish to clarify. State v. Ashley, 1989-NMCA-018, 108 

ANNOTATIONS N.M. 343, 772 P.2d 377, cert. denied, 108 N.M. 483, 773 


Language of section does not require showing of P.2d 1240, 
Sbhpentea ts taking. State v, Bane 1979. NMCA_137, Phrase "to wrongfully compel" refers to the manner 


‘ in which the defendant ‘compels an act, rather than the 
BH | oak Ra REL Meme i ane Nev ete IME legitimacy of the defendant's objective. Rael v. Sullivan, 


Extortion is completed ‘trime when ‘defendant's 918 F.2d 874 (10th Cir. 1990), cert. denied, 499 US. 928, 


Ct. . Ed. 60 (1991)... 
threat is communicated to the victim with the requisite 111 S, Ct. 1328, 113 L Ed 2d 2 ; ? 
statutory intent. State v. Barber, 1979-NMCA-137, 93 Wrongfully compelling an act. — A bank's policy 


N.M: 782, 606 P.2d 192, cert. denied, 94.N.M. 628,614P.2d of requiring-execution of a forgery affidavit and prosecu- 
545; State v. Wheeler, 1980-NMCA-185, 95 N.M. 378, 622 tion of an alleged forgery as a condition precedent to re- 
P2d 283 f . imbursement of a customer's account did not constitute 

Threats" (winded IW Hewsnl 2s ep eefon extortion° under this section. Sunwest Bank v. Deskalos, 


1995-NMCA-100, 120 N.M. 637, 904 P.2d 1062. 


includes both written and oral threats and also. in- Taifoachanivtacthchitatnian dUadextetctineterdvecl aes 


cludes actions constituting threats. State v. Barber, 


1979-NMCA-187. 93 N.M. 782. 606 P.2d 192) cert. denied unless victim gave defendant money to help him buy the 
94 N.M. 628 614 P2d 545. i : building in which the club was operated was a threat of 

Allegation of nature of threat. — Indictment "unlawful injury" within the meaning of Subsection A 
under Laws 1853-1854, p. 94 (former 40-46-1, 1953 because the act threatened was'a tort. State v. Ashley, 


Comp.) was insufficient where it simply charged that 1989-NMCA-018, 108 N.M. 343, 772 P.2d 377, cert. denied, 


defendant threatened another, without alleging that 108 N.M. ic cee 1240. vere 24 Oredi 
such threat was to injure the person or property of Law reviews. — For comment on Landavazo v. Credit 


another. State v. Strickland, 1916-NMSC-008, 21 N.M. Bureau, 72 N.M. 456, 384 P.2d 891 (1963), see 4 Nat. Re- 
411, 155 P. 719, sources J,.584 (1964). 

Threat of injury is extortion, — Where defendant Am, Jur. 2d, A.L.R. and C8. references. — 381A 
was given a psychological evaluation; defendant asked to Am. Jur. 2d Extortion, Blackmail and Threats §§ 1 to 6. 
see the evaluation report and became angry upon read- Extortion predicated upon statements or intimations 
ing the report; subsequently, defendant asked again for a regarding criminal liability in connection ‘with attempt 
copy of the report; the custodian of the report refused to to collect or settle a claim which defendant believed to be 


give defendant a copy of the report because of defendant's valid, 185 A.L.R, 728. 


mental state; defendant wrote letters to the custodian in Validity and construction of terroristic threat statutes, 
which defendant threatened to harm the custodian if the 45 A.L.R.4th 949, 5 | -well-bei aoe : 
custodian did not give defendant a copy of the report; and Injury to reputation or mental well- vege ors: within pe- 
defendant has a right to receive a copy of the report, de- nal extortion statutes requiring threat of "injury to the 
fendant was guilty of extortion. Rael v, Sullivan, 918 F.2d person," 87 A.L.R.5th 715. phos an 
874 (10th Cir. 1990), cert. denied, 499 U.S, 928, 111 S, Ct. 35 C.J.S, Extortion §§ 1 to 6; 86 reats and Un- 
1328, 113 L. Ed. 2d 260 (1991). lawful:Communications:§$ 2 to 6: 


30-16-10. Forgery. 


A. Forgery consists of: 
(1) falsely making or altering any Pidnaturs to, or any pare of, any striding pia peleetnie to 
have any legal efficacy with intent to injure or defraud; or 
(2) knowingly issuing or transferring a forged writing with intent to injure or defraud. 
B. Whoever commits forgery when there is no quantifiable damage or when the damage 1 is two 
thousand five hundred dollars ($2,500) or less is guilty of a fourth degree felony. 
C. Whoever commits forgery when the damage is over two thousand five hundred See 
($2,500) but not more than twenty thousand dollars ($20,000) is guilty of a third degree felony. 
D. Regardless of value, whoever commits forgery of a will, codicil, trust instrument, deed, mort- 
gage, lien or any other instrument affecting title to real property is guilty of a third degree felony. 
EK. Whoever commits forgery when the damage | is over twenty, thousand dollars 28, 000) is 
guilty of a second degree felony. 


History: 1953 Comp., § 40A-16-9, enacted by Laws Subsection C to provide that if the damages is more than 
1963, ch. 308, § 16-9; 2006, ch. 29, § 6. $2,500 but less than $20,000, the crime is a third degree 
Cross references. — For forgery of lottery ticket, see felony; added Subsection D to provide that regardless of 
6-24-31 NMSA 1978. value whoever commits forgery of a will, codicil, trust in- 
For forgery of credit card, see 30-16-31 NMSA 1978, © strument, deed, mortgage, lien or other instrument affect- 
The 2006 amendment, effective July 1, 2006, added ing title to real property is guilty of a third degree felony; 
Subsection B to provide that if the quantifiable damage is and added Subsection E to provide that if the damage is 
$2,500 or less the crime is a fourth degree felony; added .. _ more than $20,000, the crime is a second degree felony. 
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ANNOTATIONS 
I. GENERAL CONSIDERATION. 
Il, ELEMENTS. 
A. IN GENERAL. 
B. LEGAL EFFICACY. 
_ .C,. INTENT. 
III. INDICTMENT AND INFORMATION. 
IV. EVIDENCE. 
Vv. INSTRUCTIONS. 
VI.. DOUBLE JEOPARDY. 


I. GENERAL CONSIDERATION. 


Request for false notations. — Although the defen- 
dant admittedly told the maker of the checks to put false 
notations on them indicating that the defendant received 
the checks in the course of his employment, rather than 
for personal goods and services, which represented a mis- 
representation upon the face of the checks that.cast doubt 
on his general truthfulness and moral character, the nota- 
tions did not support a logical inference that petitioner 
knew the checks were forged, since the purpose of the 
notations was to facilitate cashing the third-party checks, 
and they served the same purpose regardless of whether 
the checks were good or were forged. Stallings v. Tansy, 28 
F.3d 1018 (10th Cir. 1994). 

Writing one's true name in payee line. — Defen- 
dant's alteration of a traveler's check by writing his 
name in the second payee line after the rightful owner 
had signed the first payee line did not alter the legal ef- 
fect of the traveler's check. Any subsequent holder of 
the check should have known that it was not negotiable. 
Thus, defendant did not commit forgery. State v. Carbajal, 
2002-NMSC-019, 132 N.M. 326, 48 P.3d 64. 

Physical act not always a transfer. — It is possible to 
have a physical act which is an attempt to transfer one's in- 
terest but to have such an attempt thwarted at some stage 
of perpetration. State v. Tooke, 1970-NMCA-068, 81.N.M. 
618, 471 P.2d 188, overruled on other grounds by State v. 
Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Presentation of check a complete transfer. — Where 
defendant presented a forged check to a bank teller for cash- 
ing, fact that the teller, somewhat suspicious, took the check 
to her supervisor, whereupon the police were called and de- 
fendant was arrested, did not convert the crime into an at- 
tempt, since the transfer of interest by the defendant had 
already occurred; the fact that defendant received nothing 
and that there was no injury or loss was immaterial. State v. 
Linam, 1977-NMCA-082, 90 N.M. 729, 568 P.2d 255, cert. de- 
nied, 91 N.M. 3,569 P.2d 413, overruled on other grounds by, 
Statev. Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Signing brother's name to traffic citation. — Mo- 
torist who gave officer brother's name and signed broth- 
er's name to three traffic citations could be prosecuted for 
forgery; there was no requirement under the forgery laws 
that he intended to injure or defraud his brother or that 
he actually succeed in injuring or defrauding someone. 
State v. Wasson, 1998-NMCA-087, 125 N.M. 656; 964 P.2d 
820, cert. denied, 125 N.M. 322, 961 P.2d 167. 

Endorsement of own name without authorization 
not forgery. — Where defendant endorsed or caused his 
name to be endorsed to a check, this was not a false en- 
dorsement, only an endorsement without authorization; 
and, thus, not forgery as defined in this section. State v. 
Deutsch, 1985-NMCA-123, 103 N.M. 752, 713 P.2d 1008, 
cert. denied, 103 N.M. 740, 713 P.2d 556, and cert. denied, 
476 U.S. 1183, 106 S. Ct. 2918, 91 L, Ed. 2d 547 (1986). 

Consecutive sentences proper. — Trial court did not 
err in imposing consecutive sentences on three counts of 
forgery, since the common law gave trial courts the discre- 
tion to make sentences consecutive or concurrent. State v. 
Crouch, 1965-NMSC-181, 75 N.M. 533, 407 P.2d 671. 
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If defendant assumes name and identity of de- 
ceased person, goes into the military and obtains iden- 
tification under his assumed name, uses the identification 
to open a checking account, and then writes and signs 
checks under his assumed name and tenders them to vari- 
ous stores in return for valuable merchandise, such acts 
do not purport to be those of another and therefore forgery 
has not been committed. State v. Cook, 1979-NMCA-070, 
93 N.M. 91, 596 P.2d 860. 

Unauthorized alteration of instrument. — Unau- 
thorized alteration of a genuine instrument, of the kind 
contemplated by the statute, with the requisite fraudu- 
lent intent, is forgery under this section. State v. Cowley, 
1968-NMCA-011, 79 N.M. 49, 439 P.2d’ 567, cert. denied, 
79 N.M. 98, 440 P.2d 136. 

Where defendant came into possession of a check val- 
idly signed (such that it was bearer paper) but not filled 
in, his unauthorized filling in of the blank spaces of the 
check was an alteration within the purview of the forgery 
statute, State v. Smith, 1981-NMCA-003, 95 N.M. 432, 622 
P.2d 1052. 

Alteration of invoice. — Unauthorized addition to 
the invoice of items not purchased by the customer and 
a change of the amount which the customer had directed 
to be charged to his account constituted an alteration of 
the instrument within forgery offense. State v. Cowley, 
1968-NMCA-011, 79 N.M. 49, 439 P.2d 567, cert. denied, 
79 N.M. 98, 440 P.2d 136. 


I]. ELEMENTS. 
A. IN GENERAL. 


Elements. — Both knowledge and intent are essential 
elements of forgery. State v. Morales, 2000-NMCA-046, 129 
N.M. 141, 2 P.3d 878, cert. denied, 129 N.M. 207, 4 P.3d 35. 

Signing documents with a false name is not a 
forgery when the signatory has assumed the name as 
his own identity and when the signed document only 
imposes liability on the person signing it. State v, San- 
doval, 2007-NMCA-103, 142 N.M. 412, 166 P.3d 473, cert. 
quashed, 2008-NMCERT-004, 144 N.M. 49, 183 P.3d 934. 

Elements of offense. — A forgery is completed when 
a defendant possessing the requisite intent: (1) falsely 
makes or alters a writing which purports to have legal 
efficacy; (2) physically delivers a forged writing; or (3) 
passes an interest in a forged writing. State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

"Issuing" and "transferring". — The terms "issu- 
ing" and "transferring" encompass a delivery to one who 
is a holder with the passing of interests from one to an- 
other. State v. Tooke, 1970-NMCA-068, 81 N.M. 618, 471 
P.2d 188, overruled on other grounds by State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616, 

A defendant may issue or transfer a forged writing 
either by a physical delivery of the forged instrument 
for action by a third party or by passing an interest in 
the forged instrument to a third party. State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

A defendant issues a forged writing when he or she 
knowingly physically delivers the false instrument, 
offers the false instrument, or otherwise makes the 
false instrument available for action. State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

A defendant transfers a forged writing when he or she 
knowingly conveys an interest contained in the false in- 
strument. For instance, a stock certificate may be forged to 
indicate a false owner. State v. Ruffins, 1990-NMSC-035, 
109 N.M. 668, 789 P.2d 616. 

Each forged instrument a separate offense. — This 
section makes each act of forgery, each forged instrument, 
a separate offense. State v. Baca, 1997-NMSC-018, 123 
N.M, 124, 934 P.2d 1053. 
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B, LEGAL EFFICACY. 


Legal efficacy of doctor's note and order for 
tests. — A doctor's note and order for diagnostic tests 
that were used to create an excuse for the defendant's 
non-appearance at a court-ordered appointment are not 
instruments purporting to have legal efficacy and cannot 
be made the foundation for a forgery conviction. State v. 
Scott, 2008-NMCA-075, 144 N.M. 231, 185 P.3d 1081, cert. 
denied, 2008-NMCERT-004, 144 N.M. 47,183 P.3d 932. 

Non-commercial documents. — A non-commercial 
document purports to have legal efficacy if it is a docu- 
ment required by law to be filed or recorded or necessary 
or convenient to the discharge of a public official's duties 
and if it is an instrument which upon its face could be made 
the foundation of liability and if it is an instrument good 
and valid for the purpose for which it was created. State v. 
Martinez, 2008-NMCA-058, 144 N.M. 50, 183 P.3d 935, cert, 
denied, 2008-NMCERT-003, 143 N.M. 682, 180 P.3d 1181. 

The act of signing an intake fingerprint card with 
an assumed name when being booked into jail. consti- 
tutes forgery. State v. Martinez, 2008-NMCA-058, . 144 
N.M. 50, 183 P.3d 935, cert. denied, 2008-NMCERT-003, 
143 NM, 682, 180 P.3d 1181. 

An employment application lacks legal efficacy. 
— State v. Sandoval, 2007-NMCA-103, 142 N.M, 412, 166 
P.3d 473, cert. quashed, 2008-NMCERT-004, 144 NM, 49, 
183 P.3d 934. 

Employment eligibility verification forms, known 
as Form I-9; W-4 forms; social security cards; and resi- 
dent alien cards have legal efficacy. State v. Sando- 
val, 2007-NMCA-103, 142 N.M. 412, 166 P.3d 473, cert. 
quashed, 2008-NMCERT-004, 144 N.M. 49, 188 P.3d 934. 

Phrase not unconstitutionally vague. — Phrase "le- 
gal efficacy" as applied in forgery statute to a writing is not 
so vague and uncertain in meaning as to offend constitu- 
tional requirements of certainty as it means an instrument 
which upon its face could be made the foundation of liability 
or an instrument good and valid for the purpose for which it 
was created. State v. Cowley, 1968-NMCA-011, 79. N.M., 49, 
439 P.2d 567, cert. denied, 79 N.M. 98,440 P.2d 136. 

Objects of forgery. — Bingo cards purport to have le- 
gal efficacy which can be the object of a forgery. State v. 
Nguyen, 1997-NMCA-037, 123 N.M. 290, 939 P.2d 1098. 

Legal efficacy is an essential element of the forg- 
ery offense and a purely legal issue. State v. Cearley, 
2004-NMCA-079, 1385 N.M. 710, 92 P8d 1284, cert. 
quashed, 2005-NMCERT-007, 137 N.M, 280, 110 P.3d 506. 

Interpretation of legal efficacy requirement that 
would expand forgery to encompass the falsification or 
alteration of any item with potential evidentiary value is 
not supported. State v. Cearley, 2004-NMCA-079, 135 N.M. 
710, 92 P.3d 1284, cert. quashed, 2005-NMCERT-007, 137 
N.M. 280, 110 P.3d 506. 

The element of forgery requiring that the defendant has 
falsely made or altered an instrument purporting to have 
legal efficacy should not be expanded to include instances 
where the sole legal value of the instrument is its poten- 
tial use as evidence, State v. Cearley, 2004-NMCA-079, 135 
N.M. 710, 92 P.3d 1284, cert. quashed, 2005- NMCERT.007, 
137 N.M, 280, 110 P.3d 506. 

Inauthentic document that has been presented 
to opposing counsel during discovery in civil mat- 
ter and that has no legal efficacy apart from its potential 
evidentiary value cannot be the subject of a forgery pros- 
ecution. State v. Cearley, 2004-NMCA-079, 135 N.M. 710, 
92 P.3d 1284, cert. quashed, 2005-NMCERT-007, 137 N.M. 
280, 110 P.3d 506. 

"Legal efficacy" of postdated checks. — Where 
the forged writing involved an endorsement made or at- 
tempted of the name of the payee, the checks, although 
postdated, upon their face possessed sufficient legal effi- 
cacy to defraud and were properly the subject of forgery. 
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State v. Lopez, 1969-NMCA-115, 81 N.M. 107, 464 P.2d 23, 
cert. denied, 81 N.M. 140, 464 P.2d 559 (1970), overruled 
on other grounds by State v. Ruffins, 1990-NMSC-035, 109 
N.M. 668, 789 P.2d 616. 

Changing legal effect of check. — Where defendant 
found a check written out to "Cash" and, when he presented 
the check to a credit union teller to cash it, he added his 
name on the payee line next to "Cash," and endorsed the 
check, his actions did not change the legal effect of the check 
from a bearer instrument into an order instrument under 
55-3-109 NMSA 1978, and he did not commit the crime of 
forgery. State v. Herrera, 2001-NMCA-007, 130 N.M. 85, 18 
P.3d 326, cert. denied, 180 N.M. 153, 20 P.3d 810. 

"Legal efficacy" of receipts. — Documents consisting 
of a receipt for money purporting to show that defendant 
had paid cash to the immigration and naturalization ser- 
vice (INS) as a processing fee for immigration applications 
and a return receipt from the United States postal service 
indicating INS had received the applications were "of le- 
gal efficacy" as required by this section. State v. Torres, 
2000-NMCA-038, 129 N.M. 51,1 P.3d 433, cert. denied, 
129 N.M. 208, 4 P.3d 36. 

Non-carbon records of checks do not» purport to 
have legal efficacy in and of themselves. State v. Cear- 
ley, 2004-NMCA-079, 135 N.M..710, 92 P.38d 1284, cert. 
quashed, 2005-NMCERT-007, ie N. M. 280, 110 P.3d 
506, 


C. INTENT. 


Intent. — According to the forgery statute, the ap- 
propriate mens rea is that the defendant have. actual 
knowledge that the document is a forgery. State v. Garvin, 
2005-NMCA-107, 188 N.M. 164, 117: P.3d 970, cert. denied, 
2005-NMCERT-008, 188 N.M., 328, 119 P.3d 1265. 

Acceptance of forged instrument is unneces- 
sary to complete the crime of forgery. State. v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Gain or loss not required, — Forgery is complete 
when the false instrument is issued or transferred. with 
the requisite intent, regardless of its acceptance) The forg- 
ery statute does not require that the defendant gain, or 
that the prospective victim experience a loss or injury to 
complete the crime; State v; Ruffins, 1990-NMSC-035, 109: . 
N.M. 668,789 P.2d, 616. 

One commits forgery when he makes up check 
(assuming the requisite knowledge and intent), whether 
he or someone else places a, false signature on it. State 
v. Saavedra, 1979-NMCA-096, 93 N:M. 242, 599 P.2d 395. 

Section requires intent to injure or defraud. State 
v. Thurman, 1975-NMCA-049, 88 N.M. 31, 536 P.2d 1087, 
cert, denied; 88 N.M. 29,536 P.2d 1085, overruled.on other 
grounds by State v, Ellenberger, 1981- NMSC- O66, 96 N.M. 
287, 629 P.2d 1216. 

Intent to injure.in general sufficient. — General 
intent, to injure or defraud was sufficient for conviction 
of forgery; it was not necessary to-allege or prove intent. 
to injure or defraud a particular person. State v. Smith, 
1927-NMSC-012, 32 N.M, 191, 252 P. 1003. 

Actual injury. not required. — For there to be an in- 
tent to defraud, an injury or loss need not have actually 
resulted and for such an intent it is immaterial that.no 
one was in fact deceived, or that,the defendant did not 
intend to or did not make any financial gain as it is suffi- 
cient if the intent was to defraud any person on whom the 
counterfeit is passed. State v, Nation, 1973-NMCA-087, 85 
N.M. 291, 511: P.2d 777. 

Sufficient evidence of knowledge and: intent. — 
Where, defendant successfully cashed a check ostensibly 
signed by defendant's parent on the parent's. closed. ac- 
count; when defendant later attempted to cash another 
check on the same account at the same store, when defen- 
dant learned that the police had been called, defendant ran 
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out of the store and entered a waiting car behind the store; 
and defendant's parent testified that the parent had not 
authorized defendant to sign checks’on the closed account, 
the evidence was to establish knowledge and intent ele- 
ments for forgery. State v. Morrales, 2000-NMCA-046, 129 
N.M. 141, 2 P.3d 878, cert. denied, 129 N.M. 207, 4 P.3d 35. 

Intent to injure or defraud. — The crime of forgery 
was completed when the false making of the signature with 
intent to injure or defraud had been accomplished, and an 
injury or loss need not actually have resulted. State v. We- 
ber, 1966-NMSC-164, 76 N.M. 636, 417 P.2d 444.. 


III, INDICTMENT AND INFORMATION, 


Severance. — Failure to sever two counts of forgery 
arising from two separate incidents involving alteration of 
bingo cards did not prejudice the defendant since the evi- 
dence of the two offenses would be independently admis- 
sible in separate trials to prove the essential elements of 
intent and knowledge. State v. Nguyen, 1997- ‘NMCA- 037, 
123 N.M. 290, 939 P.2d 1098. 

Indictment sufficient. — An indictment for forg- 
ery, alleging that the act was unlawfully, falsely and fe- 
loniously done, sufficiently excluded authorization by 
the person whose act it purported to be. State v. Smith, 
1927-NMSC-012, 32 N.M. 191, 252 P. 1003. 


IV. EVIDENCE. 


Circumstantial evidence of knowing forgery. 
— Where the state elicited circumstantial evidence of 
defendant's knowledge that the checks he cashed were 
forged, which included his failure to make arrangements 
to pay the merchant after being advised that the checks 
had not been honored, his prior felony conviction, and 
his admitted requesting false notations on the checks, 
which indicated they were given him by employers with 
whom the merchant was familiar, and that he did so in 
order to make the checks easier to cash, this was suf- 
ficient to support an inference that defendant knew the 
checks were forged. State v. Stallings, 1986-NMCA-086, 
104'N.M. 660, 725 P.2d 1228, cert. denied, 104 N.M. 632, 
725 P.2d 832. 

Sufficient evidence, — Where defendant presented a 
check for cashing at a store; the check was drawn on the 
victim's business account, payable to defendant in pay- 
ment for labor; the victim testified that the victim had 
never employed defendant or written a check to defendant 
for labor; and a bank employee testified that the signature 
on the check was not the victim's signature, the evidence 
was sufficient to support defendant's conviction for forg- 
ery: State v. Caldwell, 2008-NMCA-049, 143 N.M. 792, 182 
P.3d 775, cert. denied, 2000-NMCERT-003, 143 N.M. 681, 
180 P.3d 1180. 

Evidence sufficient to find defendant signed 
checks. — Although the, state did not offer a handwrit- 
ing expert to match the signature on counterfeit traveller's 
checks with that of the defendant, the evidence was suf- 
ficient for the jury to find beyond a reasonable doubt that 
the defendant did sign several of the checks; the checks 
were counterfeit, a hotel room registration card for a room 
checked out to an accomplice in the fraud bore the defen- 
dant's signature; the defendant was identified by several 
of the store clerks involved as the person who had passed 
the counterfeit checks in purchasing items; and many of 
the items purchased were found in the room where the de- 
fendant stayed. State v. Rotibi, 1994-NMCA-008, 117 N.M. 
108, 869 P.2d 296, cert. denied, 117 N.M. 215,870 P.2d 753. 

Proving forgery of check. — The court held that proof 
of forgery of a check need not include.a showing that the 
drawee bank would not have honored it. State v. Lopez, 
1969-NMCA-115, 81 N.M. 107, 464 P.2d 23, cert. denied, 81 
N.M. 140, 464 P.2d 559, overruled on other grounds by State 
v. Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 
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Lack of account or authority. — Evidence’ that 
the company attempted to be drawn on did not have an 
account with the drawee bank or that the person who 
signed the check was not authorized to sign checks on 
behalf of the corporation were not elements of proof 
prerequisite to defendant's conviction involving a false 
endorsement with intent to defraud. State v. Lopez, 
1969-NMCA-115, 81 N.M. 107, 464 P.2d 23, cert. denied, 
81 N.M. 140, 464:P.2d 559, overruled on other grounds 
by State v. Ruffins, 1990-NMSC-035, 109.N.M. 668, 789 
P.2d 616. 

Inference of nonauthorization warranted. — Rep- 
resentations that defendants were the persons named as 
payees of the checks made for the purpose of inducing the 
respective clerks to. cash the checks, reasonably warranted 
the inference that defendants did not have the right to use 
the names of payees of the checks, and were not, in: fact, 
such payees and that they did not have authority to en- 
dorse the checks in the names of payees. State v. Lopez, 
1969-NMCA-115, 81 N.M. 107, 464 P.2d 23, cert. denied, 81 
N.M. 140, 464 P.2d 559, overruled on other grounds by State 
v. Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Substantial evidence supported forgery convic- 
Where defendant, a franchisee, wrote checks pro- 
vided. by franchisor payable to herself and co-defendant, 
neither of whom was authorized to receive these funds, in 
amounts totaling over $200,000, and where defendant was 
charged with forgery, conspiracy to commit forgery, fraud, 
conspiracy to commit fraud and embezzlement, and co- 
defendant was charged with forgery, conspiracy to commit 
forgery, fraud (over $2,500 but less than $20,000) and fraud 
(over $20,000), and where defendants claimed that substan- 
tial evidence did not support their forgery convictions be- 
cause the checks and signature stamps used in the scheme 
were genuine and defendant endorsed the checks with her 
own genuine signature, there was sufficient evidence to sup- 
port the forgery convictions because defendant's use of a 
signature stamp and the checks outside the scope of their 
authorization were acts which, when combined with the re- 
quired intent to injure or defraud, constituted forgery. State 
v. Candelaria, 2019-NMCA-082, cert. denied. 

Aiding and abetting check forgery. — The fact that 
defendant was not the person who passed an interest in 
forged checks did not preclude defendant's conviction un- 
der this section if the evidence of defendant's aiding and 
abetting of unidentified woman who actually passed the 
checks was sufficient, State v. Martinez, 1973-NMCA-075, 
85 N.M. 198,510 P.2d 916. 

Mere presence. not aiding and abetting. — The fact 
that defendant accompanied the forger of certain checks 
at the time that she cashed them was not sufficient to 
support a finding of aiding and abetting, for mere pres- 
ence and even mental approbation, if unaccompanied by 
outward manifestation or expression of such approval, is 
insufficient. State v. Hermosillo, 1975-NMCA-113, 88 N.M. 
424, 640 P.2d 1313. 

Endorsing and vouching for forged check. — To be 
an aider or abettor to a forgery, defendant must have shared 
an intent to injure or defraud, and where uncontradicted ev- 
idence was that defendant vouched for and endorsed check 
forged by unidentified companion, such evidence, although 
circumstantial, was sufficient to show such intent. State v. 
Martinez, 1973-NMCA-075, 85 N.M. 198, 510 P.2d 916. 

Guilty knowledge not shown, — Where the woman 
who forged signature on certain checks testified that the 
defendant, who drove her to two different branches of a 
bank in a three-hour period to cash them, and deposited 
them in the bank's drawer and cylinder respectively, did 
not know that the checks were forged, and the only other 
fact upon which a finding of defendant's guilty knowledge 
could be based was his presence in a car next to the own- 
ers at the time the checks may have been stolen, the evi- 
dence did not form a sufficient basis upon which to rest a 
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conclusion of defendant's guilty knowledge. State v. Her- 
mosillo, 1975-NMCA-113, 88 N.M. 424, 540 P.2d 1313. 

Reasonable hypotheses of innocence. — Circum- 
stantial evidence was insufficient to allow a finding that 
defendant aided forger by procuring checks for her be- 
cause there were too many other explanations to account 
for her possession of the checks, so that the evidence was 
not incompatible with the innocence of the accused upon 
any rational theory and incapable of explanation upon any 
reasonable hypothesis of the defendant's innocence. State v. 
Hermosillo, 1975-NMCA-113, 88 N.M. 424, 540 P.2d 1313. 

Check forgery substantiated. — Despite discrepan- 
cies in testimony of certain witnesses, there was sufficient 
corroborated and uncontradicted testimony to substanti- 
ate verdict of guilty on three counts of check forgery. State 
v, Crouch, 1965-NMSC-131, 75 N.M. 533, 407 P.2d 671. 

No evidence of check forgery. — Where there was 
ample evidence that the maker of check cashed by defen- 
dant, which he claimed to have received in payment for 
three days of work, did not have an account in the bank on 
which it was drawn, but not one iota of evidence that check 
was a forgery, conviction of knowingly uttering a forged in- 
strument with intent to defraud was reversed. State v. Bib- 
bins, 1960-NMSC-006, 66 N.M, 363, 348: P.2d 484. 
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for the surplus money received from the sale. State v. We- 
ber, 1966-NMSC-164, 76 N.M. 636, 417 P.2d 444, 
Substantial evidence of intent required. — Guilty 
knowledge is rarely susceptible of direct and positive proof 
and generally can be established only through circum- 


stantial evidence, but this does not remove the obligation 


No basis for a charge of forgery when defendant 


did not make or manufacture a false document. — 
Where defendant was convicted of forgery, conspiracy to 
commit forgery, and perjury, and where the evidence pre- 
sented indicated that defendant signed an affidavit:of New 
Mexico residency, under penalty of perjury, declaring that 
he was a friend of a foreign national who sought a driver's 
license from the motor vehicle division (MVD) and that 
the foreign national lived with defendant in Albuquerque, 
when in fact, the foreign national did not live at the’ad- 
dress as attested to by defendant in the affidavit, the evi- 
dence was insufficient to support forgery or conspiracy to 
commit forgery, because a forgery statute punishes those 
who falsely make an affidavit, whereas a perjury statute 
punishes those who make and certify a false affidavit; ifa 
person includes false statements in an affidavit that the 
person signs under oath, that person has made and certi- 
fied a false affidavit, which cannot be the basis of a forg- 
ery conviction, and defendant did not make or manufac- 
ture a false document, but used a genuine MVD affidavit 
form and signed it with his actual name. State v, Leong, 
2017-NMCA-070, cert. denied, 

Transfer of forged prescription. — Evidence that a 
physician's signature had been forged on one of his pre- 
scription blanks and that defendant presented this forged 
prescription to a pharmacist and obtained the drug identi- 
fied in the prescription, was sufficient to show defendant 
knowingly transferred a forged prescription with an in- 
tent to injure or defraud. State v. Nation, 1973-NMCA-087, 
85 N.M; 291, 511 P.2d 777. 

Forging signature on assignment of title. — Falsely 
signing name of automobile owner to assignment of title 
and notarizing same, where evidence amply supported 
finding of intent to injure or defraud, constituted crime 
of forgery. State v. Weber, 1966-NMSC-164, 76 N.M. 636, 
417 P.2d 444, 

Intent to wrongfully deprive another. — Evidence 
was sufficient to support a finding of intent to wrongfully 
or fraudulently deprive another of a lawful right, interest 
or property, where car and false assignment were deliv- 
ered to third-party purchaser who used same for at least 
nine days, vehicle was sold for less than worth and at 
private sale rather than public sale to which owner was 
entitled, and difference between amount owing and pur- 
chase price was not paid to owner; furthermore, even if it 
could be said that defendant, as secured party, legally took 
possession of car and was thus entitled to dispose of it by 
private sale, still he failed to give reasonable notification 
of the time after which sale would be made, or to account 
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to examine the evidence to determine whether there was 
substantial evidence to support a finding of intent. State v. 
Hermosillo, 1975-NMCA-113, 88 N.M. 424, 540 P.2d 1313, 

Admissibility of exhibits. — Envelope containing 
money found in defendant's possession shortly after cash- 
ing second of two forged checks tended to throw light 
on the transaction, and considered with the time and 
distance factors involved, circumstantially connected 
defendant with the criminal offense. State v. Belcher, 
1971-NMCA-135, 83 N.M. 130, 489 P.2d 410. 

Red plastic wallet identified by witnesses as belong- 
ing to defendant, containing identification card bear- 
ing the name of the payee named in two forged checks, 
which was found around the corner from business where 
second check was cashed, was admissible, despite weak- 
ness of evidence of chain of custody after it was found 
and as to whether the contents were in the same condi- 
tion at trial as when found; doubt concerning the exhibit 
would go to the weight to be accorded it. State v. Belcher, 
1971-NMCA-135, 83 N.M. 130, 489 P.2d 410, 

Cashier's description of contents of forged check 
was sufficient proof, and the state's failure to introduce 
the forged check at trial did not preclude a conviction for 
forgery. State v. Ruffins, 1990-NMSC-035, 109 N.M. 668, 
789 P.2d 616. 


V. INSTRUCTIONS. 


Instruction regarding type of intent. — Where on 
appeal it was contended an error occurred for the district 
court to give a general intent instruction without instruct- 
ing the jury that it did not apply to a specific intent crime, 
because the instruction substantially followed the appli- 
cable law, there was no fundamental error. State v. Gee, 
2004-NMCA-042, 135 N.M. 408, 89 P.3d 80, cert. denied, 
2004-NMCERT-003, 135 N.M. 321, 88 P.3d 261. 


VI. DOUBLE JEOPARDY. 


Double jeopardy. — A forgery offense may be sub- 
sumed within an attempted fraud offense. State v. Lee, 
2009-NMCA-075, 146 N.M. 605, 213 P.3d 509, cert. denied, 
2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Convictions for fraud and forgery may not violate dou- 
ble jeopardy. State v. Caldwell, 2008-NMCA-049, 143 N.M. 
792, 182 P.3d 775, cert. denied, 2008-NMCERT-008, 143 
N.M. 681, 180 P.3d 1180. De} 

Where sufficient evidence exists to establish that each 
false signing was distinct from the others a defendant's acts 
are separated by sufficient indicia of distinctness to’ jus- 
tify multiple punishments under the same statute. State v. 
Glascock, 2008-NMCA-006, 143 N.M. 328, 176 P.3d 317, cert. 
quashed, 2009-NMCERT-006, 146 N.M. 734, 215 P.3d 48. 

Forgery and attempted fraud. — Where defendant 
was convicted for forgery and attempted fraud over $250 
arising out of the unitary conduct of cashing a forged check, 
the additional element of the attempted fraud offense that 
the writing have a value over $250 was not sufficiently ma- 
terial to preclude the conclusion that the forgery offense 
was subsumed within the attempted forgery offense. State 
v. Lee, 2009-NMCA-075, 146 N.M. 605, 218 P.3d 509, cert. 
denied, 2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Multiple documents. — Where defendant signed mul- 
tiple documents in connection with the refinancing of the 
marital home without his wife's permission or knowledge, 
the defendant's conduct was one continuous action rather 
than three distinct acts with respect to each closing docu- 
ment and constituted one act of forgery. State v. Turner, 
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2007-NMCA-105, 142 N.M. 460, 166 P.3d 1114, cert. de- 1993-NMCA-006, 115 N.M. 123, 847 P.2d 1877, cert. de- 
nied, 2007-NMCERT-008, 142 N.M. 484, 166 P.3d 1088. nied, 115 N.M. 145, 848 P.2d 531. 

Multiple prosecutions not double jeopardy. — Law reviews. — For article, "The Confusing Law of 
Where charge of violation of former law relating to pass- Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974). 
ing of forged evidence of debt of government, or of bank- For annual survey of New Mexico law relating to crimi- 
ing institution, was dismissed for variance on grounds that nal law, see 12 N.M.L. Rev. 229 (1982). 
the forged instrument was not a document evidencing an Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
indebtedness of a banking institution, and defendant was Jur. 2d Forgery §§ 1 to 26. 
subsequently charged and convicted of passing the same Genuine making of instrument for purpose of defraud- 
forged bill of exchange with intent to defraud in violation ing as constituting forgery, 41 A.L.R. 229, 46 A.L.R. 1529, 
of statute relating to uttering of forged document, his plea 51 A.L.R. 568. 
of double jeopardy was without merit as for double jeop- Invalid instrument as subject of forgery, 174 A.L.R. 
ardy, the test in determining whether the offenses charged 1300. 
are the same is whether the facts offered in support of one Admissibility, in forgery prosecution, of other acts of 
charge would sustain a conviction of the other, and if either forgery, 34 A.L.R.2d 777. 
information requires the proof of facts to support a con- Use of fictitious or assumed name, 49 A.L.R.2d 852. 
viction which the other does not, the offenses are not the Alteration of figures indicating amount of check, bill, 
same and a plea of double jeopardy is unavailing. Owens v. or note without change in written words, as forgery, 64 
Abram, 1954-NMSC-096, 58 N.M. 682, 274 P.2d 630, cert. A.L.R.2d 1029. 
denied, 348 U.S. 917, 75 S. Ct. 300, 99 L. Ed. 719 (1955); see Fees: amount of fees allowable to examiners of ques- 
also Owens v. Swope, 227 F.2d 796 (10th Cir.), cert. denied, tioned documents or handwriting experts for serving and 
348 U.S, 917, 75 S. Ct. 300, 99 L. Ed. 719 (1955). testifying, 86 A.L.R.2d 1283. 

Conviction for same facts under different theo- Stolen money or property as subject of larceny or rob- 
ries constituted double jeopardy. — Defendant's bery, 89 A.L.R.2d 1435. 
conviction on two separate counts of forgery on the same Credit charge or credit sales slip, signing of, 90 A.L.R.2d 
check, the only difference between the two counts being 822. 
the theory of forgery charged, constituted double jeop- Procuring signature by fraud as forgery, 11 A.L.R.3d 
ardy, Although different subsections of this section pro- 1074. 
vide for alternative means of prosecution, the legislature What constitutes a public record or document within 
intended only one conviction for each forgery related to statute making falsification, forgery, mutilation, removal, 
the same facts involving the same check. State v. Orgain, or other misuse thereof an offense, 75 A.L.R.4th 1067. 


37 C.J.S. Forgery §§ 1 to 42. 


30-16-11. Receiving stolen property; penalties. 


A. Receiving stolen property means intentionally to receive, retain or dispose of stolen prop- 
erty knowing that it has been stolen or believing it has been stolen, unless the uncer is received, 
retained or disposed of with intent to restore it to the owner. 

B. The requisite knowledge or belief that property has been stolen is Sheva 3 in the case of 
a dealer who: 

(1) is found in possession or control of property stolen from two or more persons on sepa- 
rate occasions; 

(2) acquires stolen property for a consideration that the dealer knows is far below the 
property's reasonable value. A dealer shall be presumed to know the fair market value of the prop- 
erty in which the dealer deals; or 

(3) is found in possession or control of five or more items of property stolen within one year 
prior to the time of the incident charged pursuant to this section. 

C. For the purposes of this section: 

(1) "dealer" means a person in the business of buying or selling goods or commercial mer- 
chandise; and . 

(2) "stolen property" means any property acquired by theft, larceny, fraud, embezzlement, 
robbery or armed robbery. 

D. Whoever commits receiving stolen property when the value of the property is two hundred 
fifty dollars ($250) or less is guilty of a petty misdemeanor. 

E. Whoever commits receiving stolen property when the value of the property is over two hun- 
dred fifty dollars ($250) but not more than five hundred dollars ($500) is guilty of a misdemeanor. 

F. Whoever commits receiving stolen property when the value of the property is over five hun- 
dred dollars ($500) but not more than two thousand five hundred dollars ($2,500) is guilty of a 
fourth degree felony. 

G. Whoever commits receiving stolen property when the value of the property is over two thou- 
sand five hundred dollars ($2, 500) but not more than twenty thousand dollars ($20,000) is guilty 
of a third degree felony. 
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H. -Whoever commits receiving stolen property when the value of the property exceeds twenty 
thousand dollars ($20,000) is guilty of a second degree felony. 

I. Whoever commits receiving stolen property when the property is a firearm is guilty of a 
fourth degree felony when its value is less than two thousand five hundred dollars ($2,500). 


History: 1958 Comp., § 40A-16-11, enacted by Laws 
1963, ch. 303, § 16-11; 1969, ch. 171, § 2; 1972,.ch. 77, 
§ 1; 1975, ch. 232, § 1; 1983, ch. 253, §.1; 1987, ch. 121, 
§ 5; 2006, ch. 29, § 7. 

Cross references. — For failure to show proper au- 
thority, hides and pelts of cattle or sheep killed being evi- 
dence of larceny or receiving stolen property, see 77-17-14 
NMSA 1978. 

For evidentiary rule regarding presumptions in crimi- 
nal cases, see Rule 11-302 NMRA. 

The 2006 amendment, effective July 1, 2006, increased 
the value of the property in Subsection D from $100 or less 
to.$250 or less; increased the value of the property in Subsec- 
tion E from more than. $100 but less than $250.to more.than 
$250 but less than $500; increased the value of the property 
in Subsection F from more than $250. to more than $500. 

The 1987 amendment, effective. June 19, 1987, added 
present Subsections E and H; while redesignating former 
Subsections H, F and G as present Subsections F, G and I. 

The 1983 amendment, effective June 17, 1983, in Sub- 
section C, divided the formerly undivided language into an 
introductory paragraph and Paragraph (1), added "and" at 
the end of Paragraph (1) and added Paragraph (2). 


ANNOTATIONS 


IN GENERAL. 

MULTIPLE PROSECUTIONS. 
ELEMENTS OF OFFENSE. 
EVIDENCE, 

PROCEDURE, 


I. IN GENERAL, 


Unit of prosecution. — A defendant's possession of 
a stolen firearm jis a separate offense from. simultane- 
ous possession of other stolen items. State v. Watkins, 
2008-NMCA-060, 144 N.M. 66, 183 P.3d 951, cert. denied, 
2008-NMCERT.008, 143 N.M. 681, 180 P.38d 1180, 

The purpose of Subsection B was not to create a sepa- 
rate crime where several items of property, including 
a firearm or firearms, were stolen or received together 
with other stolen property, but was to increase the pen- 
alty for the offense where a firearm was the subject of 
the theft or receiving of stolen property regardless of the 
value of the firearm. State v. Smith, 1988-NMCA-077, 100 
N.M. 352, 670 P.2d 968, overruled by State v. Watkins, 
2008-NMCA-060, 144 N.M., 66, 183 P.3d 951. 

Evidence that a defendant was in possession of numer- 
ous items of recently stolen personal property, wrongfully 
taken from different owners at different times, gives rise 
to a reasonable inference that defendant knew the prop- 
erty was stolen. State v. Smith, 1983-NMCA-077, 100 
N.M, 352, 670 P.2d 968, overruled by State v. Watkine, 
2008-NMCA-060, 144 N.M., 66, 183 P.3d 961. 

Validity. — Even if Subsection B renders this section 
partially invalid, as trial court had held, Subsection A is 
valid absent Subsection B, State v. Elam, 1974-NMCA-075, 
86 N.M. 595, 526 P.2d) 189, cert, denied, 86-N,M. 593; 526 
P.2d 187. 

Section inapplicable to embezzled property. 
In the absence of a statutory provision which expressly 
declares the offense of embezzlement to be embraced 
within the offense of larceny, the crime of receiving sto- 
len property, knowing it to have been stolen, does not 
include property which was embezzled. State v. Bryant, 


1982-NMCA-178, 99.N. M. 149, 655 P2d 161 (decided un- 
der prior law). 


_ II. MULTIPLE PROSECUTIONS. 


Multiple charges. — Even where only one building is 
burglarized, multiple burglary charges are proper when 
the security interests of multiple victims are involved. 
State v. Soto, 2001-NMCA-098,; 131 N.M. 299, 35 P.3d 304, 
cert, denied, 181 N.M., 64, 33 P.3d 284. 

Receiving not included in armed robbery. — Of- 
fense of receiving stolen property cannot: be included 
within the offense of armed robbery. State v. Mares, 
1968-NMCA-042, 79 N.M. 827, 442 P.2d 817.’ 

Prosecution for armed robbery not barred. — 
Plaintiff who was convicted in a justice of the peace court 
(now replaced by magistrate courts) of the petty misde- 
meanor of receiving stolen property, and was later con- 
victed in the district court of the second degree felony 
of armed robbery, was not placed in double jeopardy, nor 
was the state barred or estopped from prosecuting and 
convicting him for the armed robbery. State v. pintretul 
1969-NMCA-054, 80 N.M. 382, 456 P.2d.215. 

Conviction for receiving as bar to burglary pros- 
ecution. — New Mexico:cannot convict a person under one 
indictment or information of receiving stolen property, and 
then subsequently convict him under another indictment 
or information of burglary, if the burglary conviction is de- 
pendent upon a theft by him of the same property, and he 
is shown to have been the person who actually took and 
asported the property during the burglarious entry. State v. 


' Gleason, 1969-NMCA-054, 80 N.M, 382, 456 P.2d 215. 


Theft inconsistent with receiving. — The felonious 
receiving of stolen property, knowing the same to have been 
stolen, was a substantive offense, and distinct from larceny. 
Where evidence showed defendant guilty of the theft, he 
could not be convicted of feloniously receiving it. Territory v. 
Graves, 1912-NMSC-027, 17 N.M. 241, 125. P. 604. 

Disposition separate from larceny. — A thief who 
holds on to stolen property cannot violate this section by 
receiving the stolen property because he cannot receive 
it from himself, nor can the thief violate, the.statute by 
retaining the stolen property because larceny 1 is a continu- 
ing offense; the thief's disposition, however, is action sepa- 


‘rate from. the larceny, and it is neither absurd nor unrea- 


sonable to hold, that the thief violates this section when 
he disposes of the property that he stole. State v. Tupia, 
1976-NMCA-042, 89 N.M. 221, 549 P.2d 636, cert, denied, 
89.N.M. 206, 549 P.2d 284. 

Principle that one who is a thief cannot be convicted of 
"receiving" property he stole since the theft and receipt 
are the same act was inapplicable where defendant was 
convicted of "disposing of" property which he may also 
have stolen although he was acquitted of the theft. State 
v, Mitchell, 1974-NMCA-057, 86 N.M. 343, 524 P.2d 206. 

Meaning of "disposing" shown by legislative his- 
tory. — Since the legislature is presumed to have known 
the law when it, added the "disposing" provision by the 
1972 amendment, and is presumed to have intended to 


'- change it, so that, even if prior law prohibited conviction 
‘for both theft and disposing of the same property the leg- 
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islative history supports the view that the law has been 
changed. State v. Tapia, 1976-NMCA-042, 89 N.M. 221, 
549 P.2d 636, cert. denied, 89 N.M. 206, 549 P.2d 284. 
Simultaneous Possession of stolen items owned 
by different individuals is a single act constituting one 
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offense. Sanchez v. State, 1982-NMSC-012, 97 N.M. 445, 
640 P.2d 1325. 

Property taken from more than one owner or 
at more than one time cannot be combined together 
into one count, thereby combining the values of the 
stolen items to increase the penalty. Sanchez v. State, 
1982-NMSC-012, 97 N.M. 445, 640 P.2d 1325. 

The defendant may be charged with a separate count 
for each separate transaction of disposal. Sanchez v. State, 
1982-NMSC-012, 97 N.M. 445, 640 P.2d 13265. 

Conviction for receipt back of property stolen. — 
If a thief steals property, turns that property over to some- 
one and subsequently receives the property back from 
that person, a receiving conviction based on receipt of the 
stolen property by the thief would not be prohibited. State 
v. Tapia, 1976-NMCA-042, 89 N.M. 221, 549 P.2d 636, cert. 
denied, 89 N.M. 206, 549 P.2d 284. 

Each separate "receiving" is a separate crime, 
State v. Bell, 1977-NMCA-014, 90 .N.M. 160, 560 P.2d 951, 
cert. denied, 90 N.M. 254, 561 P.2d 1347. : 

If defendant received the stolen pistol at a time differ- 
ent from the time that he received the other stolen proper- 
ties, then there were two offenses for which two sentences 
would be imposed even though at the time of discovery de- 
fendant possessed all the stolen property involved. State 
v. Bell, 1977-NMCA-014, 90 N.M. 160, 560 P.2d 951, cert. 
denied, 90 N.M. 254, 561 P.2d 1347. 

Dual prosecutions alleging different ownership 
of same property. — A former acquittal under an indict- 
ment for buying and receiving stolen property, charged 
to be the property of A, was no bar to a prosecution for 
buying and receiving the same property charged to be the 
property of B, This was true where difference in name of 
owner of property was "railroad" and "railway." State v. 
Jacoby, 1919-NMSC-012, 25 N.M. 224, 180 P, 462. 


III. ELEMENTS OF OFFENSE. 


Purpose. — An obvious purpose of this section was to 
inhibit the movement and disposition of stolen property, 
and the holding that the section applies to a thief who dis- 
poses of stolen property is consistent with that purpose. 
State v. Tapia, 1976-NMCA-042, 89 N.M. 221, 549 P.2d 
636, cert. denied, 89 N.M. 206, 549 P.2d 284. 

Meaning of "dispose". — The ordinary meaning of the 
language "dispose of stolen property" is to transfer, relin- 
quish or get rid of stolen property, which language does 
not show an intent to exclude the thief from the prohibi- 
tion against disposing of stolen property. State v, Tapia, 
1976-NMCA-042, 89 N.M. 221, 549 P.2d 636, cert. denied, 
89 N.M. 206, 549 P.2d 284. 

The ordinary meaning of "dispose" is "to transfer, relin- 
quish or get rid of;" thus, when the defendant gave stolen 
money to friends, he transferred it to them. State v. Her- 
nandez, 2003-NMCA-131, 134 N.M. 510, 79 P.3d 1118, cert. 
denied, 2003-NMCERT-002, 134 N.M. 728, 82 P.3d 533. 

Money is "property". — The legislature intended that 
"property" include "anything of value;" common sense 
supports the conclusion that "anything of value" includes 
money. State v. Hernandez, 2003-NMCA-181, 134 N.M. 
510, 79 P.8d 1118, cert. denied, 2003-NMCERT-002, 134 
N.M. 723, 82 P.3d 533. 

Several methods of committing offense. — Prior to 
1972 amendment, this section provided four methods by 
which offense could be committed, namely, buying, procur- 
ing, receiving or concealing stolen property; proof of any 
one of these methods, coupled with requisite knowledge, 
was sufficient to sustain a conviction. State v. Carlton, 
1971-NMCA-019, 82 N.M. 537, 484 P.2d 757, cert. denied, 
82 N.M. 534, 484 P.2d 754. 

This section contemplates that a person may commit 
"receiving stolen property" in one of three ways. The prop- 
erty may be "received," or the property may be "retained," 
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or the property may be "disposed" of by a defendant. Proof 
of any one of these methods, coupled with the requisite 
knowledge, is sufficient to sustain a conviction. Sanchez v. 
State, 1982-NMSC-012, 97 N.M. 445, 640 P.2d 1325. 

Actual theft and knowledge thereof required. — 
To establish the crime of receiving and concealing stolen 
property it is incumbent upon the state to prove that the 
property in this case was stolen; and that the accused re- 
ceived the property with knowledge that they were sto- 
len. State v. Zarafonetis, 1970-NMCA-064, 81 N.M. 674, 
472 P.2d 388, cert. denied, 81 N.M. 669, 472 P.2d 383. 

Knowledge required. — To constitute the crime 
of receiving stolen goods, it was essential that accused 
have knowledge that goods were stolen. State v. Floyd, 
1918-NMSC-057, 24 N.M. 31, 172 P. 188. 

Lost property not "stolen property". — Defendant 
could not be charged with receiving stolen property based 
on his possession of a lost traveler's check. State v. Carba- 
jal, 2001-NMCA-015, 130 N.M. 284, 24 P.3d 316, rev'd on 
other grounds, 2002-NMSC-019, 182 N.M. 326, 48 P.3d 64. 

Specific intent is not essential element of the 
crime of receiving stolen property. State v. Viscarra, 
1972-NMCA-125, 84 N.M. 217, 501 P.2d 261. 

"Dishonest intent" is not essential element. — 
"Dishonest intent" is not an element of the statutory 
crime of receiving stolen property. State v. Viscarra; 
1972-NMCA-125, 84 N.M. 217, 501 P.2d 261, 

Nature of presumption herein. — Rule 303(c), 
N.M.R. Evid. (now Rule 11-802 NMRA), abolishes "true" 
presumptions in criminal cases and puts the presump- 
tions found in Subsection B of this section into the cat- 
egory of permissible inference, so that that subsection 
must be read to say that requisite knowledge or belief 
that property has been stolen may be, rather than is, pre- 
sumed to exist upon proof of the basic facts. State v. Jones, 
1975-NMCA-078, 88 N.M. 110, 537'P.2d 1006, cert. denied, 
88 N.M. 318, 540 P.2d 248. 


IV. EVIDENCE. 


Possession not inferred solely from access. — 
When persons other than the defendant had equal or 
greater access to the place where the illicit goods were dis- 
covered, possession may not be inferred solely from defen- 
dant's access. Something more is necessary to establish a 
link between the items and the defendant before the jury: 
can properly infer that defendant could control the items. 
State v. Sizemore, 1993-NMCA-079, 115 N.M. 753, 858 
P.2d 420, cert. denied, 115 N.M. 709, 858 P.2d 85. 

Circumstantial evidence of guilty knowledge. 
— Guilty knowledge is rarely susceptible of direct and 
positive proof and generally can be established only 
through circumstantial evidence. State v. Zarafonetis, 
1970-NMCA-064, 81 N.M. 674, 472 P.2d 388, cert. denied, 
81 N.M. 669, 472 P.2d 383. 

Unless a defendant admits knowledge of the fact that 
goods he has received are stolen, this knowledge, of neces- 
sity, must be established by circumstantial evidence. State 
v. Lindsey, 1969-NMCA-121, 81 N.M. 173, 464 P.2d 903, 
cert. denied, 81 N.M. 140, 464 P.2d 559, and cert. denied, 
398 U.S. 904, 90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970). 

Exclusion of reasonable hypotheses of innocence. 
— Where circumstantial evidence alone is relied upon for 
a conviction such evidence must be incompatible with the 
innocence of the accused upon any rational theory and 
incapable of explanation upon any reasonable hypoth- 
esis of the defendant's innocence. State v. Zarafonetis, 
1970-NMCA-064, 81 N.M. 674, 472 P.2d 388, cert. denied, 
81 N.M. 669, 472 P.2d 383. 

Mere presence insufficient. — Although defendant 
was present in the house where the stolen bits were 
found, his presence alone is insufficient evidence on which 
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to base a conviction. State v. Browder, 1971-NMCA-150, 
83 N.M. 238, 490 P.2d 680. 

Mere possession insufficient. — Mere possession of 
recently stolen property is not sufficient to warrant con- 
viction on a charge of receiving stolen property, but pos- 
session, if not satisfactorily explained, is a circumstance 
to be taken into consideration with all of.the other facts 
and circumstances in the case in determining guilt or in- 
nocence. State'v. Follis, 1960-NMSC-074, 67 N.M. 222,354 
P.2d 521; State v. Olloway, 1980-NMCA-119, 95 N.M. 167, 
619 P.2d 843. 

Inference of possession or knowlege. — Although 
knowledge that the. property is stolen may be cireum- 
stantially proved by unexplained possession, knowledge 
should not be inferred from possession or possession from 
knowledge without having some basis in fact for the ini- 
tial inference. State v, Sizemore, 1998-NMCA-079, 115 
N.M. 758, 858 P.2d 420, cert, denied, 115 N.M. 709, 858 
P.2d 865, 

Possession of stolen property is circumstance to 
be considered in determining whether the offense has 
been committed. State v. Elam, 1974-NMCA-075, 86 N.M. 
595, 526 P.2d 189, cert. denied, 86 N.M. 598, 526 P.2d 187, 

False explanation of possession. — Any false expla- 
nation of possession of stolen property is a circumstance 
indicative of guilt, State v. Elam, 1974-NMCA-075, 86 N.M. 
595, 526 P.2d 189; cert. denied, 86 N.M. 593, 526 P.2d 187. 

Manner of purchase and sale. — Evidence that 
defendant had the stolen goods in ‘his possession within 
a few days after the theft, and both purchased and sold 
them at prices disproportionately low in comparison with 
their value, directing that the check in payment. of the 
goods be written so as to exclude his name from the trans- 
action, met the test of substantiality and justified the in- 
ference that the goods were received by defendant with 
knowledge. that they were stolen. State v, Zarafonetis, 
1970-NMCA-064, 81 N.M. 674, 472 P.2d 388, cert. denied, 
81 N.M. 669, 472 P.2d 383. 

Concealment and falsifying. — Evidence that defen- 
dant used different names in operating his business, that 
he used an embosser to obliterate the seals on the stolen 
books and that he told different stories about his acquisi- 
tion of the stolen property was sufficient, even apart from 
evidence of possession, to sustain a conviction under.this 
section, State v. Elam, 1974-NMCA-075, 86 N.M, 595, 526 
P.2d 189, cert. denied, 86 N.M, 593, 526 P.2d 187, 

Evidence of value. — The victim's testimony of the 
value of the stolen items, together with photographic 
and physical exhibits of the items was sufficient to al- 
low the jury to, conclude that the market value of the 
items possessed by defendant exceeded $500. State v. 
Archuleta, 2012-NMCA-007, 269 P.8d 924, cert. denied, 
2011-NMCERT-012. 

Motel manager's testimony that he was familiar with 
the value of the television sets that are sold to motels and 
testified that a used set, like the one involved was worth 
between $150 and $200 was competent and meets the sub- 
stantial evidence test. State v. Williams, 1972-NMCA-011, 
83.N.M. 477, 493 P.2d 962. 

Facsimile of bill of sale. — Introduction of a photo- 
copy of a bill of sale for an electric typewriter sold by de- 
fendant to a witness, the original of which was claimed 
to have been lost, was not error, despite fact that.counsel 
for defendant speculated the original might have been 
signed "(owner's name) by (defendant)." State v. Chacon, 
1969-NMCA-112, 80 N.M. 799, 461 P.2d 932. 

Credibility and weight of evidence for jury, 
jury was not required to accept a suggested source of ac- 
quisition of television set, disregarding all the evidence 
which supported a finding that defendant knew the set 
was stolen, since it was for the jury to weigh the evidence 
and pass on the, credibility of the witness. State v. Lindsey, 
1969-NMCA-121, 81 N.M. 178, 464 P.2d 903, cert. denied, 
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81.N.M. 140, 464 P.2d 559, and cert. denied, 398 U.S. 904, 
90 S. Ct. 1692, 26 L. Ed. 2d 62 (1970). 

Review of evidence on appeal. — In considering me 
question whether defendant. knew property was stolen, 
the court will view the evidence in the light most favor- 
able to the state, resolving all conflicts therein and indulg- 
ing all permissible inferences in favor of the verdict of con- 
viction of receiving and concealing stolen goods. State v. 
Zarafonetis, 1970-NMCA-064, 81 N.M. 674, 472 P.2d 388, 
cert. denied, 81 N:M. 669, 472 P.2d 383. 


V. PROCEDURE. 


Venue proper. — Venue was properly laid in county 
where concealment of stolen riding equipment occurred. 
State v. Carlton, 1971-NMCA-019, 82 N.M. 537, 484 P.2d 
757, cert. denied, 82 N.M. 534, 484 P.2d 754. 

Allegation of ownership was essential in indict- 
ment for buying and receiving stolen property, and a de- 
parture in the proof from the allegation in the indictment 
was necessarily fatal to the proceedings. State v. Jacoby, 
1919-NMSC-012, 25 N.M. 224, 180 P. 462. 

Allegation of source unnecessary. — It was not nec- 
essary that indictment set out from whom the stolen goods 
were received. Territory v. Claypool, 1903-NMSC-002, 11 
N.M. 568, 71 P.'463. - 

Charging in alternative. — An indictment wnieh 
charged buying, receiving or concealing in the alternative, 
through the use of the word "or," was established by proof 
of any one of them,:although they were charged in a single 
count. Territory v. Neatherlin, 1906-NMSC-023, 13 N.M: 
491, 85 P. 1044. 

Indictment adequate. — Where the indictment 
charged defendant with receiving and concealing stolen 
property contrary to statutory provisions, further al- 
leging that: "On diverse dates between March 20, 1965, 
and the 19th day of March, 1968... [the defendant] did 
buy, procure, receive, or conceal things of value knowing 
the same to have been stolen or acquired by fraud or,em- 
bezzlement" the indictment was.in substantially the form 
prescribed by statute, and, insofar as form is concerned, 
no greater degree of conformity was required. State v. 
Lindsey, 1969-NMCA-121, 81 N.M. 1738, 464 P.2d 903, cert. 
denied, 81 N.M. 140, 464 P.2d 559, and cert. denied, 398 
US. 904,,90.S. Ct, 1692, 26 L. Ed, 2d 62.(1970). ‘Bal 

Unclear indictment to be dismissed. — Where the 
defendant cannot, tell whether he is being charged with 
"receiving," "retaining" or "disposing" of stolen property, 
nor can it. be determined whether the charges are being 
"stacked" to enhance the penalty, the indictment is faulty 
and must be dismissed, Sanchez v. State, 1982- NMSG-p18; 
97 N.M. 445, 640 P.2d 1826. | 

Effect of variance. —In prosecution for receiving and 
concealing stolen property, alleged variance between all 
the evidence and the indictment was not ground for ac- 
quittal, as court could at any time cause the indictment 
to be amended, nor did.defense counsel's failure to object 
thereto establish his ineffectiveness, State v. Chacon; 
1969-NMCA-112, 80 N.M. 799, 461 P.2d 932. 

Use of conjunctive rather than disjunctive. — 
Where, through error, the information, and the court's in- 
structions defined the offense of buying, receiving or aiding 
in the concealment of stolen property conjunctively rather 
than disjunctively as\in the statute, the defendant was not 
aided thereby since there was substantial evidence to show 
that he was guilty of all three offenses. State v. Russell, 
1933-NMSC-018, 37.N.M, 131, 19 P.2d 742, 


Instruction regarding type of intent..— ee 


appeal it was contended an error occurred for the district 


court to give a general intent instruction without instruct- 
ing the jury, that it did not apply to,a specific intent crime, 
because the instruction substantially followed the appli- 
cable law, there was no fundamental error, State v. Gee,. 
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2004-NMCA-042, 135 N.M. 408, 89 P.3d 80, cert. denied, Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
2004-NMCERT-003, 135 N.M., 261, 88 P.3d 261. Jur. 2d Receiving and Transporting Stolen Property §§ 1 to 4. 

Intent-to-return defense. — For the intent-to-return Possession of recently stolen goods by one charged with 
defense to apply, the stolen goods should never have been receiving them as evidence on question of guilty knowl- 
held for any purpose other than to return the goods to the edge, 68 A.L.R. 187, 
owner. State v. Lopez, 1990-NMCA-016, 109 N.M. 578, 787. Thief as accomplice of one charged with receiving stolen 
P.2d 1261. property, or vice versa, within rule requiring corrobora- 

The prospect of a reward does not defeat the intent-to- tion or cautionary instruction, 53 A.L.R.2d 817. 
return defense. State v. Lopez, 1990-NMCA-016, 109 N.M, Receiving property stolen in another state or country as 
578, 787 P.2d 1261. receiving stolen property, 67 A.L.R.2d 752. 

’ The Uniform Jury Instructions do not preclude an instruc- Attempts to receive stolen property, 85 A.L.R.2d 259, 
tion on the intent-to-return defense when appropriate. State Indictment: sufficiency of description of stolen property 
v, Lopez, 1990-NMCA-016, 109 N.M. 578, 787 P.2d 1261, in indictment or information for receiving it, 99 A.L.R.2d 

Defendant was entitled to an instruction on the intent- 813, 
to-return defense, where reasonable doubt could arise from _ Public documents: receipt of public documents taken by 
the possibility that defendant's involvement consisted of another as receipt of stolen property, 57 A.L.R.3d 1211. 
only awareness of the burglary, knowledge of where the Accomplice: receiver of stolen goods as accomplice of 
goods were being kept, use of reward money from an in- thief for purposes of corroboration, 74. A.L.R.3d 560. 
vestigator to purchase the goods from those holding them, What constitutes "recently" stolen property within rule 
and delivery of the goods to the investigator. State v. Lopez, inferring guilt from unexplained possession of such prop- 
1990-NMCA-016, 109 N.M. 578, 787 P.2d 1261. erty, 89 A.L.R.3d 1202. 

Waiver of error in instruction. — Error commit- What constitutes "constructive" possession of sto- 
ted by trial court in instructing the jury that requisite len property to establish requisite element of posses- 
knowledge must, rather than may, be presumed upon sion supporting offense of receiving stolen property, 30 
proof of basic facts, which was not objected to, was waived A.L.R.4th 488, 
and did not constitute fundamental error. State v. Jones, Conviction of receiving stolen property, or related of- 
1975-NMCA-078, 88 N.M. 110, 537 P.2d 1006, cert, denied, fenses, where stolen property previously placed under po- 
88 N.M. 318, 540 P.2d 248. lice control, 72 A.L.R.4th 838. 

Law reviews. — For article; "The Confusing Law of Possession of stolen property as‘continuing offense, a¢ 
Criminal Intent in New Mexico," see 5 N.M.L. Rey, 63 (1974). A.L,R,5th 182. 

For annual survey of New Mexico law relating to crimi- Participation j in larceny or theft as precluding convic- 
nal law, see 12 N.M.L. Rev. 229 (1982). tion for receiving or concealing the stolen property, 29 

For annual survey of New Mexico law relating to crimi- A.L.R.5th 59. 
nal law; see 13 N.M.L, Rey, 323 (1983), 76 C.J.S, Receiving Stolen Goods § 1 et seq, 


30-16-12. Falsely representing oneself as incapacitated. 


Falsely representing oneself as disabled consists of a person falsely representing the person's 
own self to be blind, visually impaired, deaf or having: a physical disability for the purpose of ob- 
taining money or other thing of value. 

Whoever commits falsely FAS pomey oneself as disabled is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-16-12, enacted BS Laws The 2007 amendment, effective June 15, 2007, made 
1963, ch. 303, § 16-12; 2007, ch. 46, § 36. non-substantive language changes. 


30-16-13. Cheating machine or device. 


Cheating machine'or device consists of any person, with intent to defraud, attempting to op- 
erate or causing to be operated any automatic vending’ machine, parking meter, coin-box tele- 
phone, or any machine or receptable [receptacle] designed to receive lawful money of the United 
States in connection with the sale, use or enjoyment of property or service, by means of any slug, 
or by any false, counterfeited; mutilated, sweated or foreign coin, or by any means, method, trick 
or device. : 

Whoever ogoamnite hen tees ce or device is guilty of-a obits: misdemeanor. 


History: 1953 Comp., § 40A-16-18, enacted by Laws by using a rigged bill, he was potentially subject to being 


1963, ch. 308, § 16-13. 1 -charged with both larceny and, the misdemeanor offense 
Bracketed material. — The bracketed material was of cheating a machine or device, and the preemption ratio- 
inserted by the compiler and is not part of the law. _ nale of the general-specific rule did not preclude prosecu- 
at ; tion under either or both of the statutes. State v. Davis, 
ANNOTATIONS (2000-NMCA-105, 129 N.M. 773, 14 P.3d 38, cert. denied, 


Selection of charges. — Where defendant was alleged 130 N.M, 17, 16 P.3d 442. 


to have stolen $400 in quarters from a change machine 
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30-16-14. Failing to label secondhand watches. 


Failing to label secondhand watches consists of any person or jeweler failing to identify or spec- 
ify in any advertising or merchandise display of watches that the watches offered for sale have had 
any portion of their movements or cases repaired or replaced. Watches which have had the brand 
name, the name of the maker, the serial number, movement number or any other distinguishing 
number or identifying mark erased, defaced, removed, altered or covered shall for the purpose of 
this section be deemed to be secondhand. 

For the purpose of this section, sufficient labeling shall consist of any notice affixed to the out- 
side of a watch which clearly and legibly indicates the word "secondhand" printed thereon so iat 
it can be read by a person of normal vision. 

Whoever commits failing to label secondhand watches is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-16-14, enacted by Laws 
1963, ch. 303, § 16-14; 1965, ch. 71, § 1. 


30-16-15. Coercing the purchase of insurance from particular broker. 


Coercing the purchase of insurance from particular broker, consists of any person engaged in 
selling real or personal property, or the lending of money, requiring as a condition precedent to 
the sale, financing the purchase of such property or the lending of money, or the renewal of ex- 
tension of any loan or mortgage, that the purchaser of such property, or recipient of the financial 
assistance negotiate any policy of insurance or renewal thereof through a particular insurance 
company, agent, solicitor or broker. 

Nothing in this section shall be construed to prevent the exercise by any person [of] the right to 
designate minimum standards as to the company, the terms and provisions of the policy and the ad- 
equacy of the coverage with respect to insurance on property pledged or mortgaged to such person. 

Whoever commits coercing the purchase of insurance from particular broker is guilty of a petty 
misdemeanor. 


History: 1953 Comp., § 40A-16-15, enacted by Laws 
1963, ch. 303, § 16-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Debtor's executed contract, as condition. prec- 
edent to loan, illegal. — Where an insurance credi- 
tor makes the execution of an insurance contract by 
the debtor a condition precedent to granting a loan, the 
contract is clearly illegal. Capo v. Century Life Ins. Co., 
1980-NMSC-058, 94 N.M. 373, 610 P.2d 1202. 

Contract not voided by violation. — Although re- 
quirement in loan agreement that borrowers purchase life 
insurance from named company as a condition precedent 
to the lending of money was illegal, directly contravening 


this section, that part of the contract, was separable with- 
out materially affecting the remainder dealing with the 
note, mortgage and loan, which were not made unen- 
forceable thereby. Forrest Currell Lumber Co. v. Thomas, 
1970-NMSC-018, 81 N.M. 161, 464 P.2d 891. 

But refund required. — This section, prohibiting the 
coercing of the purchase of insurance from a particular 
broker, placed a penalty on the party coercing but not 
on the other; hence, amount obtained by insurance com- 
pany through the illegal agreement should be returned 
to the insureds, even though the insurance company 
could not have avoided liability on its policies because 
of the illegality. Forrest Currell Lumber Co. v, Thomas, 
1970-NMSC-018, 81 N.M. 161, 464 P.2d 891. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 43 
C.J.S. Tihikeepers § 28. 


30-16-16. Falsely obtaining services or accommodations; probable 


cause; immunity; penalty. 


A... Falsely obtaining services or accommodations consists of a person obtaining service, food, 
entertainment or accommodations without paying with the intent to cheat or defraud the owner or 
person supplying the service, food, entertainment or accommodations. 

B. A law enforcement officer may arrest without warrant a person the officer has probable 
cause to believe has committed the crime of falsely obtaining services or accommodations. A mer- 
chant, owner or proprietor who causes such an arrest shall not be criminally or civilly liable if the 
merchant, owner or proprietor has actual knowledge that the person arrested has committed the 
crime of falsely obtaining services or accommodations. 
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C. Whoever commits falsely obtaining services or accommodations when the value of the ser- 
vice, food, entertainment or accommodations furnished is: 
(1) less than two hundred fifty dollars ($250) is guilty of a petty misdemeanor; 
(2) more than two hundred fifty dollars ($250) but not more than five hundred dollars 


($500) is guilty of a misdemeanor; 


(3) more than five hundred dollars ($500) but not more a two thousand five hundred 


dollars ($2,500) is guilty of a fourth degree felony; 


(4) . more than two thousand five hundred dollars ($2,500) but not more than twenty thou- 
sand dollars ($20,000) is guilty of a third degree felony; and 
(5) more than twenty thousand dollars ($20,000) is guilty of a second degree felony. 


History: 1953 Comp., § 40A-16-16, enacted by Laws 
1963, ch. 303, § 16-16; 1981, ch. 254, § 1; 1987, ch. 121, 
§ 6; 2006, ch. 29, § 8. 

The 2006 amendment, effective July 1, 2006, in- 
creased the value of the services, food, entertainment or 
accommodations in Paragraph (1) of Subsection C from 
less than $100 to less than $250; increased the value of 
the services, food, entertainment or accommodation in 
Paragraph (2) of Subsection C from more than $100 but 
less than $250 to more than $250 but less than $500; and 
increased the value of the thing embezzled or converted 
in Paragraph (3) of Subsection C from more than $250 to 
more than $500. 


The 1987 amendment, effective June 19, 1987, redes- 
ignated former Subsections C(2) and C(3) as present Sub- 
sections C(3) and C(4), added present Subsections C(2) 
and C(5), substituted "two hundred fifty dollars ($250) 
but not more" for "one hundred dollars ($100) but less" in 
Subsection C(3), and inserted "but not more than twenty 
thousand dollars ($20,000)" in Subsection C(4). 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Mod- 
ern status of rule that crime of false pretenses cannot 
be predicated upon present intention not to comply with 
promise or statement as to future act, 19 A.L.R.4th 959. 


43 C.J.S, Innkeepers § 28. 


30-16-17. Unlawful remaval of effects. 


Unlawful removal of effects consists of any person removing or causing to be removed any bag- 
gage or effects from any hotel, motel, trailer park, inn, rented dwelling or boarding house while 
there is a lien existing thereon for the proper charges due for fare or board furnished from such 
hotel, motel, trailer park, inn, rented dwelling or boarding house, and where the owner or person 
in possession of such baggage or effects is given actual notice of the fact of such lien, or where a 
notice of such lien has been conspicuously posted upon the premises adjacent to such baggage or 
effects, giving notice of the fact of such lien and the amount thereof. 

Whoever commits unlawful removal of effects is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-16-17, enacted by Laws 
1968, ch. 308, § 16-17, 

Cross references, — For landlord's lien, see 48-3-5 
NMSA 1978. 

For enforcement of liens, see 48-3-13, 48-3-14 NMSA 1978. 


For lien in favor of owners or operators of hotels, room- 
ing houses, apartment houses, rental dwellings, auto 
courts, trailer courts or campgrounds, priority and en- 
forcement of same and penalty for removal of property af- 
fected thereby, see 48-3-16 to 48-3-18 NMSA 1978. 


30-16-18. Improper sale, disposal, removal or concealing of encumbered 
property. 


A. Improper sale, disposal, removal or concealing of encumbered property consists of a person 
knowingly, and with intent to defraud, selling, transferring, removing or concealing, or in any man- 
ner disposing of, any personal property upon which a security interest, chattel mortgage or other 
lien or encumbrance has attached or been retained, without the written consent of the holder of 
the security interest, chattel mortgage, conditional sales contract, lien or encumbrance. 

B. A broker, dealer or an agent, buyer or seller who receives any remuneration whatsoever for 
transfer of equity or arranges the assumption of any loan on a mobile home or recreational vehicle 
that has a lien filed upon the vehicle with the motor vehicle division of the taxation and revenue 
department shall obtain written consent from the lien holder approving transferee's assumption 
of transferor's obligation to the lien holder within ten days of the transaction before the transac- 
tion is entered into, provided that the lien holder's written consent shall not unreasonably be with- 
held. Failure to do so constitutes an improper sale, disposal, removal or concealing of encumbered 
property, which is punishable as a petty misdemeanor. 
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C. » Whoever commits improper sale, disposal, removal or concealing of encumbered property 
when the value of the BEY is two hundred Hace dollars ($250) or less is guilty of a petty mis- 
demeanor. 

D. Whoever commits improper sale, disposal, veinbval or: venitebeili fit of sedtinwiasd property 
when the value of the property is over two hundred fifty dollars ($250). but HOt more than five hun- 
dred dollars ($500) is guilty of a misdemeanor. 

E. Whoever commits improper sale, disposal, removal or p dintabliig of encumbered property 
when the value of the property is over five hundred dollars ($500) but not more than two thousand 
five hundred dollars ($2,500) is guilty of a fourth degree felony. 

F, Whoever commits improper sale, disposal, removal or concealing of sniduetbeasa property 
when the value of the property is over two thousand five hundred dollars ($2,500) but not more 
than twenty thousand dollars ($20,000) is guilty of a third degree felony. 

G. Whoever commits improper sale, disposal, removal or concealing of Bi ath dub ntapet 
when the value of the property exceeds twenty thousand dollars ($20, 000).i is guilty of a second 
degree felony. 


History: 1953 Comp., § 40A-16-18, enacted by Laws that oral conditional sales contracts are not recognized 
19638, ch. 308, § 16-18; 1977, ch. 281, § 1; 1987, ch. 121, under our law. Allison v. Niehaus, 1940-NMSC-034, 44 
§ 7; 2006, ch. 29, § 9. N,M. 342, 102 P.2d 659. 

The 2006 amendment, ‘effective July 1, 2006, in- Criminal intent, — While Laws 1929, ch. 46 (former 
creased the value of the property in Subsection C from 40-21-43 to 40-21-45, 1953 Comp.) did not specifically pro- 
$100 or less to $250 or less; increased ‘the value of the vide that the prohibited acts of a person, obtaining posses- 
property in Subsection D from more than $100 but less sion of personal property from its owner by a conditional 
than $250 to more than $250 but less than $500; and in- sales contract and selling it without the consent of such 
creased the value of the property in Subsection E from owner, before securing title, be done with criminal intent, 
more than $250 to more than $500. the act was manifestly designed to protect the: interest 

The 1987 amendment, effective June 19, 1987, substi- of such owner, and the wrong inhered in delaying or de- 
tuted "motor vehicle division of the transportation depart- frauding him of his right to repossess his property if the 
ment" for "New Mexico department of motor vehicles" in the conditional sales contract was breached by the buyer, and 
firstisentence of the second paragraph and "constitutes" for the specific conduct charged must have been actuated by 
"will constitute" in the second sentence of that paragraph, such intent, to constitute a crime under the;statute. State 
added the present fourth and last paragraphs, substituted . v, Shedoudy, 1941-NMSC-044, 45 N.M. 516, 118 P.2d 280. 
"two hundred fifty dollars ($250)" for "one hundred ‘dol- Criminal intent negatived. — Where mortgagor re- 
lars ($100)" in the fifth paragraph; and substituted "is over moved mortgaged cattle to another state for grazing with 
twenty-five hundred dollars ($2,500) but. not.more than oral consent on part of the mortgagee, mortgagor did not 
twenty thousand dollars ($20,000)" for "exceeds twenty-five have the requisite criminal intent in moving the cattle to 
hundred dollars ($2,500)" in the sixth paragraph. constitute offense of removing and concealing mortgaged 

cattle in violation: of former law. Howard; v. Singleton, 
ANNOTATIONS 1950-NMSC-067, 55 N.M. 8, 225 P.2d 697. 

" " Removal and concealment after repossession. — 

epider raat laskicten ad Spimnder Where the evidence showed that the title holder of an au- 


tomobile had already repossessed it because of defendant's 


ence "security interest," the legislature recognized a new 
f ‘ a default at the time defendant took it from garage and con- 


type. of encumbrance set out in the Uniform Commer- 


cial Code, 55-1-201(37) NMSA 1978. State v. Woodward, cealed it, defendant's taking and concealment, without the 
1983-NMCA-153, 100 N.M. 708, 675 P.2d 1007, consent and knowledge of the title holder, would constitute 

Transfers from special account to operating ac- a crime, but not the crime of unlawfully taking, carrying 
count constituted larceny. + Under the terms. of a away and concealing personal property possession of which 

"special deposit" agreement, funds deposited in a special was obtained under a conditional sales contract. State v. 

account by the depositor were to be paid to the order of a Shedoudy, 1944-NMSC-042, 48 N.M. 354, 151 P.2d 57. 
third party, who held a security interest in the funds de- Failure to sell repossessed collateral not treated 
posited in the account. The depositor's conduct in persuad- as election under 55-9-505 NMSA 1978, — Where a 
ing the bank to make transfers from the special account to decrease in inventory constitutes a willful and malicious 
its operating account constituted larceny, theft and false conversion of collateral and a violation of this section, fail- 
pretenses under New Mexico law. Wells Fargo Bus. Credit ing to sell the repossessed collateral will not be treated 
v, Am. Bank of Commerce, 780 F.2d 871 (10th Cir, 1985), _ as an election under 55-9-505 NMSA 1978 to retain the 

"Conditional sales contract". — The term "condi- . collateral in satisfaction of the obligation. With v. mpi 
tional sales contract," as used in former law prohibiting °- 596 F.2d 428 (10th Cir, 1979). 
sale, encumbrance or concealment of property held under Sale of borrowed motorcycle. — Where ¥ defendant 
a conditional sales contract, meant all contracts intended sold a motorcycle to the complaining witness, subse- 
to hold title to personal property in the former owner, pos- _ quently borrowed it back, and then sold it to a third per- 
sessor‘or grantor. State v. .Shedoudy, 1941-NMSC-044, 45 °° 800, he was guilty of embezzlement; this section would 
N.M. 516, 118 P.2d 280. a , have been applicable if the jury had determined that 

Oral conditional sales contracts te recognized. , _., dealings between the defendant and complaining witness 
— Former law dealing with the crime of unlawfully selling - amounted to a secured transaction, but jury necessarily 
or disposing of personal property held under a conditional _ determined they did not. State v. Gregg, 1972-NMCA-001, 
sales contract evinced a legislative understanding that 83 N.M. 397, 492 P.2d 1260, cert, denied, 83 N.M. 562, 494 
conditional sales contracts are written instruments and. P.2d 975. 
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Argument on value improperly refused. — On Am, Jur. 2d, A.L.R. and C.J.S. references. — 15 Am. 

charge that buyer under a conditional sales contract ob- Jur. 2d Chattel Mortgages §§ 242, 243; 51 Am. Jur. 2d 

tained possession of an automobile of a finance company Liens § 60. 

and unlawfully took, carried away and concealed such auto- Conditional sale, offense of obtaining property by false pre- 

mobile of the value of more than $100 while its title was in tenses predicated upon transaction involving, 134 A.L.R. 874. 

such finance company and without its consent, it was error Elements and proof of crime of improper sale, removal, 

to refuse to permit accused's counsel to argue whether such concealment, or disposal of property subject to security in- 

value had been established by the evidence. State v. Shed- terest under UCC, 48 A.L.R.4th 819. 

oudy, 1941-NMSC-044, 45 N.M. 516, 118 P.2d 280. 77A C.J.S. Sales § 328 et seq.; 79 C.J.S. Secured Trans- 


actions, § 111 et seq. 


30-16-19. [Shoplifting;] definitions. 


As used in Sections 40A-16-19 through 40A-16-23 [40A-16-22] New Mexico Statutes Annotated, 
1953 Compilation [30-16-19 through 30-16-23 NMSA 1978]: 

A. "store" means a place where merchandise is sold or offered to the public for sale at retail; 

B. "merchandise" means chattels of any type or description regardless of the value offered for 
sale in or about a store; and 

C. "merchant" means any owner or proprietor of any store, or any agent, servant or employee 
of the owner or proprietor. 


History: 1953 Comp., § 40A-16-19, enacted by Laws NMSA 1978. Laws 1967, ch. 230, § 1, subsequently added 


1965, ch. 5, § 1. 40A-16-23, 1953 Comp., relating to a different subject 
Bracketed material. — The bracketed material was matter and which was formerly compiled herein as 30-16- 
inserted by the compiler and is not part of the law. 24 NMSA 1978. 
Compiler's notes. — The reference to "40A-16-19 
through 40A-16-23 New Mexico Statutes Annotated, 1953 ANNOTATIONS 
Compilation" apparently was intended to refer to the sec- Am, Jur. 2d, A.L.R. and C.J.S. references. — Use of 
tions enacted by Laws 1965, ch. 5, which enacted only electronic sensing device to detect shoplifting as unconsti- 
40A-16-19 to 40A-16-22 and no 40A-16-23, 1953 Comp., tutional search and seizure; 10 A.L.R.4th 376. 


compiled as 30-16-19, 30-16-20, 30-16-22 and 30-16-23 


30-16-20. Shoplifting. 


A. Shoplifting consists of one or more of the following acts: 
(1) willfully taking possession of merchandise with the intention of converting it without 
paying for it; 
. (2) willfully concealing merchandise with the intention of converting it without paying for it; 
(3) willfully altering a label, price tag or marking upon merchandise with the intention of 
depriving the merchant of all or some part of the value of it; or 
(4) willfully transferring merchandise from the container in or on which it is displayed 
to another container with the intention of depriving the merchant of all or some part of the value 
of it, 
B. Whoever commits shoplifting when the value of the merchandise shoplifted: 
(1) is two hundred fifty dollars ($250) or less is guilty of a petty misdemeanor; 
(2) is more than two hundred fifty dollars ($250) but not more than five hundred dollars 
($500) is guilty of a misdemeanor; 
(3) is more than five hundred dollars ($500) but not more than two thousand five hundred 
dollars ($2,500) is guilty of a fourth degree felony; 
(4) is more than two thousand five hundred dollars ($2,500) but not more than twenty 
thousand dollars ($20,000) is guilty of a third degree felony; or 
(5) is more than twenty thousand dollars ($20,000) is guilty of a second degree felony. 
C. An individual charged with a violation of this section shall not be charged with a separate 
or additional offense arising out of the same transaction. 


History: 1953 Comp., § 40A-16-20, enacted by Laws the value of the services, food, entertainment or accommo- 
1965, ch. 5, § 2; 1969, ch, 24, § 1; 1987, ch. 121, § 8; 2006, dation in Paragraph (2) of Subsection B from more than 
ch. 29, § 10. $100 but less than $250 to more than $250 but less than 

The 2006 amendment, effective July 1, 2006, in- $500; and increased the value of the thing embezzled or 
creased the value of the merchandise in Paragraph (1) of converted in Paragraph (3) of Subsection B from more 
Subsection B from $100 or less to $250 or less; increased than $250 to more than $500. 
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30-16-21 


The 1987 amendment, effective June 19, 1987, sub- 
stituted "one hundred dollars ($100) or less". for "not more 
than one hundred dollars ($100)" in Subsection B(1), re- 
designated former Subsections B(2) and B(3) as present 
Subsections’ B(3) and B(4), added present Subsections 
B(2),and B(5), substituted "two hundred fifty dollars 
($250)" for "one hundred dollars ($100)" in Subsection 
B(3), and inserted "but not more than twenty thousand 
dollars ($20,000)" in Subsection B(4), 


ANNOTATIONS 


Conviction of both shoplifting and burglary. — 
Where the defendant illegally entered a store intending to 
steal bottles of liquor, took bottles of liquor and did not pay 
for them, and there was no separation in time or location 
between the defendant's intent when the defendant entered 
the store and when the defendant committed the theft, the 
burglary and the shoplifting arose out of the same transac- 
tion and the conviction of the defendant for both shoplift- 
ing and burglary was prohibited by this section. State v. 
Ramirez, 2008-NMCA-165, 145 N.M. 367, 198 P.3d 866, cert. 
denied, 2008-NMCERT-011, 145 N.M. 531, 202 P.3d 124. 

Proof of market value. — In the absence of evidence 
that retail price of $119.97 did not accurately reflect the 
value of the merchandise in the retail market, evidence of 
that price was sufficient for the jury to determine there 
was a market value of more than $100, despite a showing 
that the wholesale price was only $84.97. State v. Richard- 
son, 1976-NMCA-021, 89 N.M. 30, 546 P.2d 878, ° 

A necklace's ticket price of $600 was not sufficient to 
establish its market value since there was evidence that 
such jewelry was never sold at the ticket price and that 
the store made its full anticipated profit selling such 
jewelry at 50% to 60% off such price. State v. Contreras, 
1996-NMCA-045, 121 N.M. 550, 915 P.2d 306, cert. denied, 
121 N.M. 499, 914 P.2d 636. 

Sufficient evidence of market value. — Where de- 
fendant was charged with shoplifting over $500 for tak- 
ing a television and the manager of the store testified 
that the retail price of the television at the time it was 
taken was $576, that the price had changed after the theft 
and had a retail price of $478 six months after the theft, 
that the store listed the television for $498 on its website, 
and that the store did not price match its website prices 
or engage in reference pricing in order. to late discount 
to a lower sale price, there was sufficient evidence that 
the value of the television exceeded $500, State v. Cofer, 
2011-NMCA-085, 150 N.M. 488, 261 P.8d°1115, cert. de- 
nied, 2011-NMCERT-007, 268.P.3d 46. 

Sufficient evidence of value of merchandise sto- 
len, — In defendant's trial for shoplifting and conspiracy 
to commit shoplifting, there was sufficient evidence to 
convict defendant of shoplifting of merchandise with a 
value of more than $500 where the evidence in the form of 
testimony and a store-generated training receipt that the 
value of the merchandise recovered from defendant and 
his accomplice was $556.39, without tax. State v. Gallegos, 
2016-NMCA-076, cert. denied. 


CRIMINAL OFFENSES 


30-16-21 


"Value" as "market value"; — Although New Mexico's 
property crime, statutes do not state how value is to be 
determined, the decisions have used the term "market 
value" as the test: State v. Richardson, 1976- NMCA-021, 
89 N.M. 30, 546 P.2d 878. 

"Market value" of merchandise does not include 
the New Mexico gross receipts tax for the purpose 
of fixing criminal penalties under this section. Tunnell v. 
State, 1983-NMSC-013, 99 N.M., 446, 659 P.2d 898. 

Tax not included in determining item's "value" 
unless included in price. — The amount of gross re- 
ceipts tax which could have been imposed on a regular 
sale of merchandise cannot be included for purposes of 
determining the "value" of the shoplifted item under this 
section, unless the total advertised retail or actual market 
price of the merchandise which was shoplifted included 
the amount of New Mexico gross receipts tax applicable 
to that particular item of merchandise. Tunnell v. State, 
1983-NMSC-013, 99 N.M.-446, 659 P.2d 898. 

Valuation of property taken by persons working 
together. — Since the defendant and his cohort work- 
ing together took merchandise from the samé store at the 
same time, the jury properly attributed to the defendant 
all the merchandise taken, regardless of in whose bag it 
was found, State v. Armijo, 1995-NMCA-115, 120 N.M. 702, 
905 P.2d 740, cert. denied, 120 N.M. 636, 904 P.2d 1061. 

Sentencing under habitual offender statute. — A 
sentence of eight years' imprisonment, imposed under the 


habitual offender statute against a defendant convicted 


for the fifth time on felony shoplifting charges, was not 
so disproportionate as to require reversal as cruel and 
unusual punishment under the New Mexico Constitu- 
tion, notwithstanding facts that three of the convictions 
were over 15 years old, and ‘the latest charge was only $3 
over the minimum threshold for felony shoplifting. State v, 
Rueda, 1999-NMCA-033, 126 N.M. 738, 975 P.2d 351, cert. 
denied, 127 N.M, 391, 981 P.2d 1209. 


Conspiracy does not arise out of same transaction: 


as shoplifting. — A charge of conspiracy does not arise 
out of the same transaction which results in an indict- 


_ ment for shoplifting, and thus cannot be dismissed as in 


violation of a statute prohibiting the charging of separate 
or additional offense if it arises out of the same transac- 
tion, notwithstanding proof of the subsequent shoplifting 
may also tend to circumstantially prove the conspiracy 
charge. State v. Leyba, 1979-NMCA- 105, 93 N.M. 366, 600 
P.2d 312. 

Law reviews. — For article, "Survey of New Miaitlad 
Law, 1979-80: Criminal Law and Procedure," see jl 
N.M.L. Rev. 85 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am, 
Jur, 2d Larceny § 71. 

Use of electronic sensing device to detect shoplifting as 
unconstitutional search and seizure, 10 A.L.R.4th 376. 

‘Validity, construction, and:effect of statutes establishing 
shoplifting or its equivalent as separate criminal offense, 
64 A.L.R.4th 1088. 

52A C.J.S, Larceny § 1(5). 


30-16-21. Civil liability of adult shoplifter; penalty. 


Any person who has reached ‘the age of majority and who has, been eabvicted of shoplifting 
under Section 30-16-20 NMSA 1978, may be civilly liable for the retail value of the merchandise, 
punitive damages of not less than one hundred dollars ($100) nor more than two hundred fifty 
dollars ($250), costs of the suit and reasonable attorney's fees. However, the merchant shall not be 
entitled to recover damages for the retail value of any recovered undamaged merchandise. 


History: 1953 Comp., § 40A-16-20.1, enacted by 
Laws 1977, ch. 104, § 1. 
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30-16-22 LARCENY 80-16-23 


30-16-22. Presumptions created. 


Any person who willfully conceals merchandise on his person or on the person of another or 
among his belongings or the belongings of another or on or outside the premises of the store shall 
be prima facie presumed to have concealed the merchandise with the intention of converting it 
without paying for it. If any merchandise is found concealed upon any person or among his belong- 
ings it shall be prima facie evidence of willful concealment. 


History: 1953 Comp., § 40A-16-21, enacted by Laws Error not preserved. — Although instructions em- 
1965, ch. 5, § 3. bodying the language of this section violated Rule 303(c), 
_ Cross references. — For evidentiary rule regarding N.M.R. Evid. (now Rule 302C NMRA), requiring instruc- 
presumptions in criminal cases, see Rule 11-302 NMRA. tions on presumptions to be couched in permissive and 


not mandatory terms, nevertheless since defendant only 


ANNOTATIONS objected with a general claim that the instructions cre- 
Section subject to rule of evidence. — There be- ated an unconstitutional presumption, and did not alert 
ing no statute providing otherwise, the provisions of this the trial court to the issue under the evidentiary rule, the 
section are subject to Rule 303, N.M.R. Evid, (now Rule error would not be considered further. State v, Matamoros, 
11-302 NMRA), State v. Matamoros, 19'776-NMCA-028, 89 1976-NMCA-028, 89 N.M. 125, 547 P.2d 1167. , 
N.M. 125, 547 P.2d 1167. Willful concealment established. — Showing that 
Instructions improper. — Instructions that one who defendant entered store which had just opened for the 
willfully conceals merchandise on his person shall be day with a blanket wrapped around him, went to the rack 
"prima facie presumed" to have concealed it with intent where the expensive rugs were kept and at the door was 
of converting it without paying for it, and that conceal- found to have a rug under his blanket, hidden and folded 
ment on one's person or his belongings is "prima facie up, constituted sufficient evidence for a rational juror to 
evidence" of willful concealment, violated Rule 303(c), find each of the inferred facts in this section beyond a rea- 
N.M.R. Evid. (now Rule 302C NMRA). State v. Matamoros, sonable doubt, and showed a willful concealment. State v. 
1976-NMCA-028, 89 N.M. 125, 547 P.2d 1167. Matamoros, 1976-NMCA-028, 89 N.M. 125, 547 P:2d:1167. 


30-16-23. Reasonable detention. 


If any law enforcement officer, special officer or merchant has probable cause for believing that a 
person has willfully taken possession of any merchandise with the intention of converting it with- 
out paying for it, or has willfully concealed merchandise, and that he can recover the merchandise 
by detaining the person or.taking him into. custody, the law. enforcement officer, special officer. or 
merchant may, for the purpose of attempting to affect [effect] a recovery of the merchandise, take 
the person into custody and detain him in a reasonable manner for a reasonable time. Such taking 
into custody or detention shall not subject the officer or merchant to any criminal or civil liability, 

Any law enforcement officer may arrest without warrant any person he has probable cause for 
believing has committed the crime of shoplifting. Any merchant who causes such an arrest shall 
not be criminally or civilly liable if he has prepable cause for believing the person so:arrested has 
committed the crime of shoplifting. 


History: 1953 Comp., § 40A-16-22, enacted by Laws right to. be paid for the merchandise before a conclusion can 
1965, ch. 5, § 4. be made that the merchandise was "willfully concealed" un- 
Bracketed material. — The bracketed material was der Section 30-16-23 NMSA 1978. Holguin v. Sally Beauty 
inserted by the compiler and is not part of the law. Supply, Inc., 2011-NMCA-100, 150 N.M; 636, 264 P.3d 732, 
Severability clauses. — Laws 1965, ch. 5, § 5, pro- cert. denied, 2011-NMCERT-009, 269 P.3d 903, 
vided for the severability of the act if any part or applica- Statutory presumption, — The factual presumption 
tion thereof is held invalid. under Section 30-16-22 NMSA 1978 that allows the finder 


of fact in a criminal prosecution for shoplifting: to infer 
a specific intent to convert merchandise without paying 

Meaning of "probable. cause". TA. merchant haa for it if a person "willfully conceals" merchandise does 
probable cause to detain a person when the totality of the not apply to the merchant's privilege under Section 30- 


facts and circumstances within the merchant's knowledge 16-23 NMSA 1978. Holguin v, Sally Beauty Supply, Inc., 
and of which the merchant has reasonably trustworthy 2011-NMCA-100, 150 N.M. 636, 264 P.3d 732, cert. denied, 


information are sufficient to warrant a merchant of rea- 2011-NMCERT-009, 269 P.3d 903. dwh aintiff 
sonable caution to believe that the person is willfully con- Summary judgment not justified. — Where plainti 
cealing merchandise. Holguin v. Sally Beauty Supply, Inc., entered defendant's store with a large conspicuous canvas 


ANNOTATIONS 


2011-NMCA-100, 150 N.M. 636, 264 P.3d 732, cert. denied, shopping bag; plaintiff picked up a can of hair mousse, put 
2011-NMCERT-009. 269 P.3d 903. it in the bag and carried it in the bag to the front coun- 
Meaning of "willfully concealed". — When merchan- ter to ask the cashier 4 question about it; plaintiff was 


detained and charged with shoplifting; and in plaintiff's 
civil suit against defendant for damages, the district court 
granted summary judgment to defendant based on the 


dise is concealed in the sense that it is not'in plain sight, 
there must also be circumstances which reflect that the 
purpose of the concealment is adverse to the store owner's 
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30-16-24 


court's findings that when the mousse was put inside the 
bag, the assistant manager had probable cause to believe 
that plaintiff was shoplifting and that placing the mousse 
into the bag satisfied the statutory presumption under 
Section 30-16-22 NMSA 1978 that plaintiff intended.to 
shoplift, the district court erred in granting summary 
judgment to defendant. Holguin v,. Sally Beauty Supply, 
Inc., 2011-NMCA-100, 150 N.M. 636, 264 P.8d 732, cert. 
denied, 2011-NMCERT-009, 269 P.3d 903. 

No reasonable cause to detain. — In suit for false im- 
prisonment and defamation, where employee of self-service 
store testified that he saw one of two women plaintiffs who 
were shopping together remove the sticker from a box of 
merchandise and put the box in her purse, the women de- 
nied placing the box in the purse, and the box, absent its 
sticker price tag, was found some 15 feet away from its ac- 
customed place after the release of plaintiffs by the police 
officers who had detained them, the women's denial placed 
the evidence as to probable or reasonable cause for be- 
lieving the women were unlawfully taking goods held for 
sale into conflict, which conflict the trial court, sitting as 
trier of fact, with ample support, resolved in favor of the 
women plaintiffs. Stienbaugh v. Payless Drug Store, Inc., 
1965-NMSC-033, 75 N.M. 118, 401 P.2d 104, 


30-16-24. Repealed. 


Repeals, — Laws 1989, ch. 156, § 8 repealed 30-16-24 
NMSA 1978, as enacted by Laws 1967, ch. 230, § 1, relat- 
ing to appropriating trade secrets, effective June 16, 1989. 


CRIMINAL OFFENSES 


30-16-24.1 


Defamatory statements in course of investigation. 
— Even assuming there had existed a privilege in pur- 
suing investigation of supposed shoplifting, whether de- 
famatory statement made by employee in presence of both 


employees and patrons of the store was made in the exer- 


cise of that privilege, was a question for the trier of facts. 
Stienbaugh v. Payless Drug Store, Inc., 1965-NMSC- 033, 
75 N.M. 118, 401 P.2d 104. 

Am, Jur. ‘2d, A.L.R. and C.J.S. references. — Defa- 
mation: actionability of accusation or imputation of shop- 
lifting, 29 A.L.R.3d 961. 

Rules or instructions: admissibility of defendant's rules 
or instructions for dealing with shoplifters, in action for 
false imprisonment or malicious prosecution, 31 A.L.R.3d 
705. 

False imprisonment action: construction and effect of 
statute providing for detention of suspected shoplifters by 
merchant or employee, 47 A.L.R.3d 998. 

Use of electronic sensing device to detect shoplifting as 
unconstitutional search and seizure, 10 A.L.R.4th 376. 

Liability of storekeeper for injury to customer arising 
out of pursuit of shoplifter, 14 A.L.R.4th 950. 

Excessiveness or inadequacy of compensatory damages 
for false imprisonment or arrest, 48 A.L.R.4th 165. 


For present comparable provisions, see 57-3A-1 NMSA 
1978 et seq. 


30-16-24.1. Theft of identity; obtaining identity by electronic fraud. 


A. Theft of identity consists of willfully obtaining, recording or transferring personal identify- 
ing information of another person without the authorization or consent of that person and with 
the intent to defraud that person or another or “ag the intent to sell or distribute the information 
to another for an illegal purpose. 

B. Obtaining identity by electronic fraud binant of knowingly and willfully soliciting, request- 
ing or taking any action by means of a fraudulent electronic communication with intent to obtain 
the personal identifying information of another. 

C. As used in this section: ’ 

(1) “fraudulent electronic communication" means a communication by a person that is 
an electronic mail message, web site or any other use of the internet that contains fraudulent, 
false, fictitious or misleading information that depicts or includes the name, logo, web site address, 
email address, postal address, telephone number or any other identifying information of a busi- 
ness, organization or state agency, to which the person has no legitimate claim of right; . 

(2) "personal identifying information" means information that alone or in conjunction with 
other information identifies a person, including the person's name, address, telephone number, 
driver's license number, social security number, date of birth, biometric data, place of employment, 
mother's maiden name, demand deposit account number, checking or savings account number, 
credit card or debit card number, personal identification number, electronic identification code, 
automated or electronic signature, passwords or any other numbers or information that can be 
used to obtain access to a person's financial resources, obtain identification, act as identification, or 
obtain goods or services; and 

(3) "biometric data" means data, such as finger, voice, retina or iris prints or deoxyribo- 
nucleic acid, that capture, represent or enable the reproduction of unique physical. attributes of a 
person. 

D: Whoever commits theft of identity is guilty of a fourth degree felony. 

E. Whoever commits obtaining identity by electronic fraud is guilty of a fourth degree felony. 

F. Prosecution pursuant to this section shall not prevent prosecution pursuant to any other 
provision of the law when the conduct also constitutes a violation of that other provision. 
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Ce ee ee eet 


30-16-24.1 LARCENY 30-16-24.1 


G. Ina prosecution brought pursuant to this section, the theft of identity or obtaining identity 
by electronic fraud shall be considered to have been committed in the county: 

(1) where the person whose identifying information was appropriated, obtained or sought 
resided at the time of the offense; or 

(2) in which any part of the offense took place, regardless of whether the defendant was 
ever actually present in the county. 

H. A person found guilty of theft of identity or of obtaining identity by electronic fraud shall, in 
addition to any other punishment, be ordered to make restitution for any financial loss sustained 
by a person injured as the direct result of the offense. In addition to out-of-pocket costs, restitution 
may include payment for costs, including attorney fees, incurred by that person in clearing the 
person's credit history, credit rating, criminal history or criminal charges or costs incurred in con- 
nection with a legal proceeding to satisfy a debt, lien, judgment or other obligation of that person 
arising as a result of the offense. 

I. The sentencing court shall issue written findings of fact and may issue orders as are neces- 
sary to correct public records and errors in credit reports and identifying information that contain 
false information as a result of the theft of identity or of obtaining identity by electronic fraud. 


History: Laws 2001, ch. 138, § 1; 2005, ch. 296, § 1; Defendant's conviction for identity theft was pre- 
2009, ch. 95, § 3. empted by the federal Immigration Reform and 
The 2009 amendment, effective July 1, 2009, in Sub- Control Act. — Where defendant was convicted of iden- 
section A, after "person or another", added the remainder tity theft for using another person's personal identifying 


of the sentence; in Paragraph (2) of Subsection C, after information on documents he submitted to his employer 
"social security number", added "date of birth, biometric during the hiring process, among which was a federal 
data"; after "place of employment” added “mother's”; af- employment eligibility verification form (Form I-9) which 
ter "maiden name", deleted “of the person's mother”, af- the federal government requires employers to use to 
ter "personal identification number”, added “electronic verify that an employee may lawfully work in the United 
identification code, automated or electronic signature”, States, and where defendant claimed that his conviction 
after "can be used to", added "obtain" and after "person's for identity theft was preempted by the federal Immigra- 
financial resources", added the remainder of the sentence; tion Reform and Control Act (IRCA), which makes it un- 
added Paragraph (3) of Subsection C; in Subsection H, lawful for an employer to knowingly hire a non-citizen or 
after “credit rating” added "criminal history or criminal non-national who is not authorized to work in the United 
charges" and after "in connection with a", changed "civil States, defendant's conviction was improper because 
or administrative" to "legal"; and in Subsection I, after IRCA expressly prohibits the use of Form I-9 except for 
"necessary to correct", changed "a public record" to "public a few enumerated purposes to verify that an individual 
records and errors in credit reports and identifying infor- is not an unauthorized alien, and in this case, the state 
mation". used Form I-9 to prove the identity theft charge, a non- 

The 2005 amendment, effective July 1, 2005, added enumerated purpose. Therefore, the state's use of Form 
Subsection B to define the crime of obtaining identity by I-9 was prohibited by IRCA and defendant's identity theft 
electronic fraud; added Subsection C(1) to define "fraudu- conviction was preempted to the extent it was based on 
lent electronic communication"; changed the crime of theft Form I-9. Moreover, defendant's conviction constituted 
of identity from a misdemeanor to a fourth degree felony in fundamental error because it is unclear to what extent 


Subsection D; added Subsection E to provide that the crime the jury's decision was predicated on Form 1-9, as opposed 
of obtaining identity by electronic fraud is a fourth degree to other documents relied on by the State. State v. Prieto- 
felony; added the crime of obtaining identity by electronic Lozoya, 2021-NMCA-019, cert. denied. 

fraud in Subsection G; provided in Subsection G{1) that the Sufficient evidence to support defendant's convic- 
crimes are considered to be committed in the county where tion for identity theft. — Where defendant was charged 
the person whose identifying information was obtained or with identity theft for using another person's personal 
sought resided; and added the crime of obtaining identity by identifying information on documents he submitted to his 


electronic fraud in Subsections H and I. employer during the hiring process, and where the state 
“4 presented evidence that defendant was not authorized to 
ANNOTATIONS be in the United States at the time he applied for the job, 

Jurisdiction to prosecute use of identity outside that he did not apply for the job in his own name, but used 
New Mexico. Where defendant used the victim's iden- the identity of someone else, that he submitted documen- 
tity to obtain a driver's license in Arizona, rent cars in Ari- tation, including a social security card bearing another 
zona, Nevada, and Georgia, and provide booking informa- persons’ name and social security number, a permanent 


tion upon defendant's arrest in Georgia; none of the acts resident card bearing another person's name and date of 
of Gag the victim's identity kisenes ik in New Mexico; the birth, but with defendant's image on the card, a W-4 fed- 


victim resided in New Mexico at the time of the trans- eral tax withholding form bearing another person's name 
actions; and as a result of defendant's use of the victim's and social security number, and a federal employment eli- 
identity, the victim encountered problems trying to get a gibility verification form bearing another person's name, 
driver's license in New Mexico and victim received rental date of birth and social security number, to his employer 
car bills in New Mexico that were incurred by defendant as part of the hiring process, and that defendant was not 


outside New Mexico, New Mexico had territorial juris- authorized to use the personal identifying information of 
diction over the offense, even if the acts were committed the other person, there was sufficient evidence to prove 


eutaida: Now Moexicndurdase thaerimahed an. ctaskhunon beyond a reasonable doubt that defendant intended to de- 

the vietim in New Mexico. State v. Allen, 2014NMCA-111, __‘fraud his employer and that he committed identity theft. 

cert. denied, 2014-NMCERT-010. State v. Prieto-Lozoya, 2021-NMCA-019, cert. denied. 
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30-16-25 CRIMINAL OFFENSES 30-16-26 


30-16-25. Credit cards; definitions. 


As used in Sections 30-16- 25 phapugh 30-16-38 NMSA 1978: 

A. "cardholder" means the person or organization identified on the face of a onedit card to 
whom or for whose benefit the credit card is issued by an issuer; 

B. "credit card" means: 

(1). any instrument or device, whether known as a credit card, credit. plate,, yaad cay or 
by any other name, issued with or without fee by an issuer for the use of the cardholder in obtain- 
ing money, goods, services or anything else of value, either on credit or in consideration of an un- 
dertaking or guarantee by the issuer of the payment of a check drawn by the eardhalders or 

(2) .a credit card account number; 

C, ‘expired credit card" means a credit card which shows on its fate that-it is sitdheatt 

D. "issuer" means the business organization or financial institution, or its duly authorized 
agent, which issues a credit card; 

K. "participating party" means a business organization, or financial institution, other than the 
issuer, which acquires for value a,sales slip or agreement; .., 

F. "sales slip or agreement" means any writing evidencing a credit card teahanchion: 

G.. "merchant", means every. person who is authorized by an issuer or.a participating party to 
furnish money, goods, services or anything else of value upon presentation of a credit card by a 
cardholder; 

H.. "incomplete credit card" means.a credit card upon which apart of the matter, other than the 
signature of the cardholder, which an issuer requires to appear on the credit card before it can be © 
used by a cardholder, has not been stamped, embossed, imprinted or written on it; 

I. "revoked credit.card" means a credit card for, which the permission. to use has been sus- 
pended or terminated by the issuer, and notice thereof has been given'to the cardholder; and 

J. "anything of value" includes money, goods and services. 


History: 1958 Comp., § 40A-16-24, enacted by Laws | _. ANNOTATIONS 
1971, ch. 239, § 1; 1999, ch. 17, § 1. 


Cross references. — For fraudulently obtaining tele- Definition of credit card. — An electronic benefits 


icati ices, see 30-33-12 to 30-33-14 NMSA transfer (EBT) card issued to a public assistance recipient 

ey airrggprrenegea sth ptt Slag - is not.a credit card under Section 30-16-33.NMSA.1978, 

For the Credit Card Act, see 56-4-1 NMSA 1978. State v. Martinez, 2001-NMCA-099, 181 N.M. 254, 34 P.3d 
Repeals and reenactments. — Laws 1971, ch. 239, 643. 

§ 15, repealed 40A-16-24, 1953 Comp., relating to defini- Am, Jur. 2d, A.L.R, and C.J.S. references. — Credit 

tions regarding credit cards, and Laws 1971, ch. 239,’§ 1, card issuer's. liability, under state laws, for wrongful bill- 

enacted anew section: ing, cancellation, dishonor, or disclosure, 53 A.L.R.4th 231. 


The 1999 amendment, effective July 1,1999, updated 
statutory references, and in Subsection B added the Para- 
graph (1) designation and added Paragraph (2); 


30-16- 26. Theft of a credit card by taking or pi pOsaeEsiOH of” 
card taken. 


A person WG takes a credit err from the person, possession, custody or control of ere 
without the cardholder's consent, or who with knowledge that it has been so taken, acquires or 
possesses a credit card with the intent to use it or to sell it, or to transfer it to a person other than 
the issuer or the cardholder, is guilty of a fourth degree felony. Taking a credit card without con- 
sent includes obtaining it by conduct defined or known as statutory larceriy, common-law larceny 
by trespassory taking, common-law larceny by trick, embezzlement or obtaining property by false 
pretense, false promise or extortion. 


History: 1953.Comp., § 40A-16-25, enacted by Laws ANNOTATIONS 
1971, ch. 239,§ 2. ‘ 

Repeals and reenactments. — Laws 1971, ch. 239, Constitutionality. — Sections 30-16-26 and 80-16-27 
§ 15, repealed 40A-16-25, 1953 Comp., relating to false NMSA 1978 are not unconstitutionally vague. State v. Wil- 
statements of financial condition, and Laws 1971, ch, 239, son, 1994-NMSC-009, 116 N.M. 793, 867 P.2d 1175. 
§'2, enacted a new section... - Intent. — Section 30-16-26 NMSA’ 1978 requires ac- 


tual knowledge that the credit card was wrongfully 
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30-16-27 LARCENY 30-16-29 


taken at the time it was acquired, whereas Section 30-—_. Double jeopardy. — Municipal court conviction of lar- 
16-27 NMSA 1978 applies when the possessor of the card ceny is not the same offense for purposes of double jeop- 
merely has reason to know of the stolen, mislaid, or mis- ardy as a district court conviction of theft of a credit card. 
takenly delivered nature of the card, which knowledge State v. Rodriguez, 2005-NMSC-019, 1388 N.M. 21, 116 
could be gained at any time during the possession. Fur- P.3d 92. 

ther, Section 30-16-26 appears to proscribe acquisition Larceny is lesser included offense of theft of a credit 
with the requisite intent, whereas one can legitimately card. State v. Rodriguez, 2005-NMSC-019, 138 N.M, 21, 
acquire a stolen credit card under Section 30-16-27 and if 116 P.3d 92. : 

one develops the requisite intent later one would not be Am. Jur, 2d, A.L.R. and C.J.S. references. — Crimi- 
guilty until that time. State v. Wilson, 1994-NMSC-009, nal liability for unauthorized use of credit card, 24 
116 N.M. 7938, 867 P.2d 1175. A.L.R.3d 986. 


30-16-27. Possession of a credit card stolen, lost, mislaid or delivered 
by mistake. 


A person other than the issuer who receives or possesses a credit card that he knows or has rea- 
son to know to have been stolen, lost, mislaid or delivered under a mistake as to the identity or ad- 
dress of the cardholder, and who retains possession thereof with the intent to-use it or to sell it or 
to transfer it to.a person other than the issuer or the cardholder, is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-16-26, enacted by Laws Intent. — Section 30-16-26 NMSA 1978 requires actual 


1971, ch. 239, § 3. . knowledge that the credit card was wrongfully taken at 
Repeals and reenactments. — Laws 1971, ch. 239, the time it was acquired, whereas Section 30-16-27 NMSA 

§ 15, repealed 40A-16-26, 1953 Comp, relating to the 1978 applies when the possessor of the card merely has 
fraudulent taking, receiving or transfer of a credit card, reason to know of the stolen, mislaid, or mistakenly deliv- 
and Laws 1971, ch. 239, § 3, enacted a new section. ered nature of the card, which knowledge could be gained 
at any time during the possession. Further, Section 30- 

ANNOTATIONS 16-26 NMSA 1978 appears to proscribe acquisition with 
Constitutionality. — Sections 30-16-26 and 30-16-27 the requisite intent, whereas one can legitimately acquire 


a stolen credit card under Section 30-16-27 NMSA 1978 
and if one develops the requisite intent later one would not 
be guilty until that time. State v. Wilson, 1994-NMSC-009, 
116 N.M. 798, 867 P.2d 1175. 


NMSA 1978 are not unconstitutionally vague. State v. Wil- 
son, 1994-NMSC-009, 116 N.M. 793, 867 P.2d 1175. 


30-16-28. Fraudulent transfer or receipt of a credit card. 


A person other than the issuer, or his authorized agent, who, with intent to defraud, transfers 
possession of a credit card to a person other than the person whose name appears thereon, or a 
person who with intent to defraud receives possession of a credit card issued in the name of a per- 
son other than himself from a person other than the issuer, or his authorized agent, is guilty of a 
fourth degree felony. 


History: 1953 Comp., § 40A-16-27, enacted by Laws fraudulent making or signing of a credit card, and Laws 
1971, ch, 289, § 4. 1971, ch, 239, § 4, enacted a new section. 

Repeals and reenactments. — Laws 1971, ch. 239, 
§ 15, repealed 40A-16-27, 1953 Comp., relating to the 


30-16-29. Fraudulent taking, receiving or transferring credit cards. 


Any person who, with intent to defraud, receives, sells or transfers a credit card by making, 
directly or indirectly, any false statement of a material fact, either orally or in writing, respecting 
his identity or financial condition or that of any other person, firm or corporation, is guilty of a 
misdemeanor. 


History: 1953 Comp., § 40A-16-29, enacted by Laws fraudulent acts by a merchant, and Laws 1971, ch. 239, 
1971, ch. 239, § 5. § 5, enacted a new section. 
Repeals and reenactments. — Laws 1971, ch. 


239, § 15, repealed 40A-16-29, 1953 Comp., relating to 
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30-16-30. Dealing in credit cards of another. 


Any person, other than the issuer, who possesses, receives, sells or transfers four or more credit 
cards, issued in a name or names other than his own in violation of Sections [Section] 30-16-26 or 
30-16-27 or 30-16-28 or 30-16-29 NMSA 1978 is guilty of a third degree felony. 


Repeals and reenactments. — Laws 1971, ch. 239, 
§ 15, repealed 40A-16-30, 1953 Comp., relating to pos- 
session of incomplete credit card or machinery, plates or 
other contrivance, and Laws 1971, ch. 239, § 6, enacted a 
new section. 


History: 1953 Comp., § 40A-16-30, enacted by Laws 
1971, ch. 239, § 6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


30-16-31. Forgery of a credit card. 


A person who, with intent to defraud a purported issuer, or a person or organization provid- 
ing money, goods, services or anything else of value, or any other person, makes or embosses a 
purported credit card, or alters such a credit card, without the consent of the issuer, is guilty ofa 
fourth degree felony. A person "makes" a credit card when he makes or draws, in whole or impart, a 
device or instrument which purports to be the credit card of a named issuer but which is not such a 
credit card because the issuer did not authorize the making or drawing, or when he alters a credit 
card which was validly issued. A person "embosses" a credit card when, without the authorization 
of the named issuer, he completes a credit card by adding any other matter, other than the signa- 
ture of the cardholder, which an issuer requires to appear on the credit card before it can be used 


by a cardholder. 


History: 1953 Comp., § 40A-16-31, enacted by Laws 
1971, ch. 239, § 7. 

Repeals: and reenactments. — Laws 1971, ch. 
239, § 15, repealed 40A-16-31, 1953 Comp., relating to 


obtaining a fraudulently acquired transportation ticket 
at a discount, and Laws 1971, ch. 239, § 7, enacted a new 
section. 


30-16-32. Fraudulent signing of credit cards or sales slips or 


agreements. 


Any person, other than a cardholder, or a person authorized by him, who, with intent to defraud, 
signs the name of another, or of a fictitious person, to a credit card or to a sales slip or agreement 


is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-16-32, enacted by Laws 
1971, ch, 239, § 8. 


ANNOTATIONS 


Due process. — The phrase "signs the name of an- 
other" does not render this section unconstitutionally 
vague, State v. Sweat, 1972-NMCA-162, 84 N.M. 416, 504 
P.2d 24. 

Equal protection, — This section does not deprive a 
defendant of equal protection of the law. State v. Sweat, 
1972-NMCA-162, 84 N.M. 416, 504 P.2d 24. 

Contention that this section denies equal protection to 
those who sign the name of another to a credit card, sales 
slip or agreement because the class of people who use the 
credit card of another with the same name as theirs, and 
sign that name, which is both theirs and the cardholder's, 
are exempt from prosecution, was without merit. State v. 
Sweat, 1972-NMCA-162, 84 N.M. 416, 504 P.2d 24. 


This section is directed to prevention of fraud in 
connection with credit cards, sales slips or agreements 
and applies when a person with the requisite intent signs 
a name other than his own or the name of a fictitious per- 
son. State v. Sweat, 1972-NMCA-162, 84 N.M. 416, 504 
P.2d 24. 

"Another" means “other than oneself." State v. Sweat, 
1972-NMCA-162, 84 N.M. 416, 504 P.2d 24. 

Each use separate offense. — This section punishes 
each fraudulent signature. This indicates that the legis- 
lature intended to punish each use of a credit card under 
30-16-33 NMSA 1978, not the continuing possession and 
usage of one card. State v. Salazar, 1982 ryt bee A 98 
N.M. 70, 644 P.2d 1059. 

Am. Jur. 2d, A.L.R. and C.J.S. poferesbeis — Suc- 
cessful negotiation of commercial transaction as element 
of state offense of credit card fraud or false pretense in use 
of credit card, 106 A.L.R.5th 701. 


30-16-33. Fraudulent use of a credit card. 


A. Fraudulent use of a credit card consists of a person obtaining anything of value, with intent 


to defraud, by using: 
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(1) acredit card obtained in violation of Sections 30-16-25 eae 30-16-38 NMSA 1978; 

(2) acredit card that is invalid, expired or revoked; 

(3) acredit card while fraudulently representing that the person is'the cindhdldet named 
on the credit card or an authorized agent or representative of the cardholder named on the credit 


card; or 


(4) acredit card issued i in the name of another person silted the consent of the person to 


whom the card has been issued. 


B. Whoever commits fraudulent use of a credit card when the value of the aaa or service 
obtained is two hundred fifty dollars ($250) or less in any consecutive six-month period is guilty of 


a petty misdemeanor. 


C. Whoever commits fraudulent use of a credit card when the value of the property or service 
obtained is over two hundred fifty dollars ($250) but not more than five hundred dollars ($500) in 
any consecutive six-month period is guilty of a misdemeanor. 

D. Whoever commits fraudulent :use of a credit card when the value af the property or service 
obtained. is over five hundred dollars ($500) but not more than two thousand five hundred dollars 
($2,500) in any consecutive six-month period is guilty of a fourth degree felony. 

E. Whoever commits fraudulent use of a credit card when the value of the property or service 
obtained is over two thousand five hundred dollars ($2,500) but not more than twenty thousand 
dollars ($20,000) in any consecutive six-month period is guilty of a third degree felony. 

F. ‘Whoever commits fraudulent use of.a credit card when the value of the property. or service 
obtained is over twenty thousand dollars ($20,000) in any consecutive six-month period is guilty 


of a second degree felony. 


History: 1953 Comp., § 40A-16-33, enacted by Laws: . 


1971, ch, 239, § 9; 2006, ch. 29, § 11. 

The 2006 amendment, effective July 1, 2006, pro- 
vided in Subsection A that fraudulent use of a credit card 
consists of a person obtaining anything of value with in- 
tent to defraud by using.a credit card; changed the 1953 
statutory references in Paragraph (1) of Subsection A to 


the NMSA 1978; replaced the former Subsection B, which’ 


provided that if the value of things obtained exceeds $300 
in a consecutive six months period, the offense was a third 
degree felony with new Subsections B through F provid- 
ing separate penalties for fraudulent use of a credit card 
depending on the value of the property or service obtained. 


ANNOTATIONS 


Definition of credit card. — An electronic benefits 
transfer (EBT) card issued to a public assistance recipient 
is not a credit card under Section 30-16-33 NMSA 1978, 
State v, Martinez, 2001-NMCA- 099, 181 N.M., 254, 34 P.3d 
643, 

Section 30-16-83 NMSA 1978 is not unconstitu- 
tionally vague. State v. Castillo, 2011-NMCA-046, 149 
N.M. 536, 252 P.3d 760, cert. denied, 2011-NMCERT-004, 
150 NM. 648,'264 P.3d 1171. 

Debit card. — Debit cards, which are tied to indi- 
vidual checking accounts, as opposed to lines of credit 
or guarantee of payment by the issuing bank, is not a 
"credit card" for purposes of Section 30-16-33 NMSA 
1978. State v. Castillo, 2011-NMCA-046, 149 N.M. 536, 
252 P.3d 760, cert. denied, 2011-NMCERT-004, 150 N.M. 
648, 264 P.3d 1171. 

Each use separate offense. — Section 30-16-32 
NMSA 1978 punishes each fraudulent signature. This 


indicates that the legislature intended to punish each 
use of a credit card under this section, not the continu- 
ing possession and usage of one card. State v. Salazar, 


»/1982-NMCA-077, 98 N.M. 70, 644 P.2d 1059, 


Consent. — Consent is not an essential element of the 
crime defined in Subsection A(8) of this section. State v. 


~ ‘Lopez, 1973-NMCA-148, 85 N.M. 742, 516 P.2d 1125. 
» Admissibility of related incident. — In prosecution 


for charging purchase on-credit card belonging to another, 
admission of testimony of a subsequent attempt to charge 
additional purchases on the following day at thé same 
store was not erroneous, as the second incident was strong 
evidence of defendant's intent and his plan, and the con- 
currence of time, place and modus operandi also tended 
to establish the identity of the accused. State v. Lopez, 
1973-NMCA-148, 85 N.M. 742; 516 P.2d 1125. 

Opinion evidence on intent. — It was error to allow 
store employee who dealt with defendant to express opin- 
ion on whether he had reason to believe that defendant 
intended to defraud the establishment, but considering the 
strong evidence in the record, this error was not prejudicial. 
State v. Lopez, 1973-NMCA-148, 85 N.M. 742, 516 P.2d 1125. 

Arrest valid. — Where arresting officer had reasonable 
grounds to believe that person arrested had committed 
the crime of misusing an expired credit card, the arrest 
was valid. Stone v. United States, 385 F.2d 713 (10th Cir. 
1967), cert: denied, 891 U.S. 966, 88 S. Ct. 2088, 20 L. Ed. 
2d 880 (1968). 

“Am, Jur, 2d, A.L.R. and C.J.S. references. — Suc- 
cessful negotiation of commercial transaction-as element 
of state offense of credit card fraud or false pretense in use 
of credit card, 106 A.L.R.5th 701. 


30-16-34. Fraudulent acts by merchants or their employees. 


A. A merchant or the employee of a merchant commits fraud if, with intent to defraud, the 
merchant or employee furnishes or allows to be furnished anything of value upon presentation of 


a credit card: 
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(1) obtained or retained in violation of Sections 30-16-25 through 30-16-38 NMSA 1978; 


(2) fraudulently made or embossed;: 
(3) fraudulently signed; 


(4) that the merchant or employee knows is invalid, expired or revoked; or ° 
(5) by a person whom the merchant or employee knows is not the cardholder named on the 
credit card or an authorized agent or representative of the cardholder named on the credit card. 
B. When the value of anything furnished by a merchant, or by an employee of a merchant, in 


violation of this section: 


Ny 


(1) is two hundred fifty dollars ($250) or less in any poninbo tite six-month period, the of- 


fense is a petty misdemeanor; 


(2) is more than two hundred fifty dollars ($250) but not more than five hundred dollars 
($500) in any consecutive six-month period, the offense is a misdemeanor; 

(3) is more than five hundred dollars ($500) but not more than two thousand five hundred 
dollars ($2,500) in any consecutive ‘six-month period, the offense is a fourth degree felony; ~ 

(4) is more than two thousand’ five hundred dollars ($2,500) but not more than twenty 
thousand dollars ($20,000) in any consecutive six-month period, the offense’is a third etka fel- 


ony; or 


(5) is more than twenty cholwan’ dollars ($20, — in any consecutive npn tonic 


the offense is a second degree felony. 


C. A merchant or the employee of a merchant commits fraud if, with intent to defraud, the 
merchant or employee fails to furnish anything of value that the merchant or employee rep- 
resents in writing to the issuer or to a participating party that the merchant or employee has 
furnished on a credit card or cards of the issuer. When the difference between the value of any- 
thing actually furnished to a person and the value represented by the merchant to thei issuer 


or participating party: 


(1) is two hundred fifty dollars ($250) or less in any conseculie six-month period, the of- 


fense is a petty misdemeanor; 


(2) is more than two hundred fifty dollars ($250) but not more than five hundred dollars 
($500).in any consecutive six-month period, the offense is‘a misdemeanor; 

(3) is more than five hundred dollars ($500) but not more than two thousand five hundred 
dollars ($2,500) in any consecutive six-month period, the offense is a fourth degree felony; 

(4) .is more than two thousand five hundred dollars ($2,500) but not more than twenty 
thousand dollars ($20, 000) in any consecutive six-month period, the offense is a third degree fel- 


ony; or 


(5) is more than twenty thousand dollars ($20,000) in any consecutive six-month period, 


the offense is a second degree felony. 


History: 1953 Comp., § 40A-16-34, enacted by Laws 
1971, ch. 239, § 10; 2006, ch. 29, § 12. 

The 2006 amendment, effective July 1, 2006, changed 
the 1953 statutory reference in Paragraph (1) of Subsec- 
tion A to the NMSA 1978 section numbers; deleteds the 
former Subsection B, which provided that if the value of 
anything furnished by a merchant or a merchant's em- 
ployee exceeds $300 in any consecutive six-month period, 
the offense was a third degree felony and replaced it with 
Paragraphs (1) through (5) that provide penalties based 
on the yalue of the items furnished; and deleted former 
Subsection 3 and replaced it with Paragraphs (1) through 


(5) that provide penalties based on the value of the ne 
furnished. ; 


ANN OTATIONS 


Falsifying invoice. — Charge that service station op- 
erator falsified an invoice covering a credit card transac- 
tion in order to reflect.a sale which had not occurred was 
not within the scope of former credit card statute making 
it a misdemeanor to use another's card without his con- 
sent, and defendant was properly prosecuted under the 
forgery statute. State v. Cowley, 1968-NMCA-011, 79 N.M. 
49, 439 P.2d 567, cert. denied, 79 N.M. 98, 440 P.2d 136. 


30-16-35. Possession of incomplete credit cards or machinery, plates or 


other contrivance. 


A. Any person who possesses an incomplete credit card, with intent to defraud, is guilty of 
a misdemeanor. Possession of four or more incomplete credit cards, with intent to defraud, is a 


fourth degree felony. 
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B. Any person, who with intent to defraud, possesses machinery, plates or any other contriv- 
ance designed to reproduce instruments purporting to be credit cards of an issuer who has not 
consented to the preparation of such credit cards, is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-16-35, enacted by Laws 
1971, ch. 239, § 11. 


30-16-36. Receipt of property obtained in violation of act. 


A person who receives money, goods, services or anything else of value obtained in violation of 
Section 30-16-33 NMSA 1978, and who knows or has reason to believe that it was so’obtained, 
violates this section. The degree of the offense is determined as follows: 

A. when the value of all things of value obtained from a person in violation of this section is 
two hundred fifty dollars ($250) or less in any consecutive six-month period, then the offense is a 
petty misdemeanor; 

B. when the value of all things of value obtained from a person in violation of this section is 
more than two hundred fifty dollars ($250) but not more than five hundred dollars ($500) in any 
consecutive six-month period, then the offense is a misdemeanor; 

C. when the value of all things of value obtained from a person in violation of this section 
is more than five hundred dollars ($500) but not more than two thousand five hundred dollars 
($2,500) in any consecutive six-month period, then the offense is a fourth degree felony; 

D. when the value of all things of value obtained from a person in violation of this section is 
more than two thousand five hundred dollars ($2,500) but not more than twenty thousand dollars 
($20,000) in any consecutive six-month period, then the offense is a third degree felony; or. 

E. when the value of all things of value obtained from a person in violation of this section is 
more than twenty thousand dollars ($20,000) in any consecutive six-month period, then the of- 
fense is a second degree felony. 


History: 1953 Comp., § 40A-16-36, enacted by Laws B from more than $100 but less than $300 in a consecu- 


1971, ch. 239, § 12; 2006, ch. 29, § 13. 

The 2006 amendment, effective July 1, 2006, 
changed the statutory references from the 1953 refer- 
ences to the NMSA 1978 references; increased the value 
of the property in Subsection A from $100 or less to $250 


or less; increased the value of the property in Subsection 


tive six-month period to more than $250 but less than 
$500 in a consecutive six-month period; replaced former 
Subsection C, which provided that if the value of things 
obtained exceeds $300 in a consecutive six-month period 
the offense was a third RETIRE felony, with Subsections 


~ °C through E. 


30-16-37. Obtaining fraudulently, Balint transportation ticket ata 
discount. 


Any person who obtains, at a discount price, a ticket issued by an airline, railroad, steamship or 
other transportation company, which ticket was acquired in violation of Section 30-16-33 NMSA 
1978, without reasonable inquiry to ascertain that the person from whom it was obtained had a 
legal right to possess it, shall be presumed to know that the ticket was acquired under circum- 
stances constituting a violation of Section 30-16-33 NMSA 1978, and shall be guilty of a fourth 
degree felony. 


History: 1953 Comp., § 40A-16-37, enacted by Laws 
1971, ch. 239, § 13. 


30-16-38. Applicability of other laws. 


The provisions of Sections 30-16-25 through 30-16-38 NMSA 1978 shall not be construed to 
preclude the applicability of any other provision of the criminal law of this state or any municipal- 
ity thereof that presently applies or may in the future apply to any transaction that violates the 
cited provisions, unless the other state or municipal law is inconsistent with the terms of the cited 
provisions. 
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Severability. — Laws 1971, ch. 239, § 16, provided 
for the severability of the act if any part or application 
thereof i is pert invalid. 


History: 1953 Comp., § 40A-16-38, enacted by Laws 
1971, ch. 239, § 14. ' 


30-16-39. Fraudulent acts to obtain or retain possession of rented or. 
leased vehicle or other personal property; penalty. 


A person who rents.or leases a vehicle or other personal property and obtains or retains posses- 
sion of it by means of any false or fraudulent representation, fraudulent concealment, false pre- 
tense, trick, artifice or device, including a false representation as to the person's name, residence, 
employment or operator's license, is guilty of a: 

A. petty misdemeanor if the vehicle or property has a value of two hundred fifty dollars ($250) 
or less; 

B.,. misdemeanor if the vehicle.or proppnty: has a ‘aelag of over two hundred fifty dollars ($250) 
but not more than five hundred dollars ($500); 

C... fourth degree felony if the property or vehicle has.a value of over five hundred dollars ($500) 
but not more than two thousand five hundred dollars ($2,500); 

D. third degree felony if the property or vehicle has a value of over two thousand five hundred 


dollars ($2,500) but not more than twenty thousand dollars ($20,000); and 
E. second degree felony if the property or,vehicle has a value of over twenty thousand dollars 


($20,000). 


History: 1953 Comp., § 40A-16-39, enacted by Laws 


1972, ch. 28, § 1; 1979, ch. 251, § 1; 2006, ch. 29, § 14. 
The 2006 amendment, effective July 1, 2006, provided 
in Subsection A that if the value of the vehicle is: $250 or 
less, the crime is.a petty misdemeanor; provided in Sub- 
section B that if the value of the vehicles is more than 
$250 but less than $500, the crime is a misdemeanor; pro- 
vided in Subsection C that if the value of the vehicle is 
more than $500 but less than $2,500, the crime is.a fourth 


the vehicle is more than $2,500 but less than $20,000, the 
crime is a third degree felony; and provided in Subsection 
E that if the value of the vehicle is more than $20,000, the 
crime is'a second degree felony. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — State 
regulation of motor vehicle rental ("you-drive") business, 
60 A.L.R.4th 784° 


degree felony; provided in Subsection D that if the value of 


30-16-40. Fraudulent refusal to return a leased vehicle or other 
personal property; penalty; presumption. 


A. A person who, after leasing a vehicle or other personal property under a written agree- 
ment that provides for the return of the vehicle or personal property to a particular place at 
a particular time and who, with intent to defraud the lessor of the vehicle or personal prop- 
erty, fails to return the vehicle or personal property to the place within the time specified, is 
guilty of a: 

(1) petty misdemeanor if the property or vehicle has a olan of two hundred fifty dollars 
($250) or less; 

(2) misdemeanor if the property or vehicle has a value of over two hundred fifty. dollars 
($250) but not more than five hundred dollars ($500); 

(3) fourth degree felony if the property or vehicle has a value of over five endree dollars 
($500) but not more than two thousand five hundred dollars ($2,500); 

(4) third degree felony if the property or vehicle has a value of over two thousand five hun- 
dred dollars ($2,500) but not more than twenty thousand dollars ($20,000); and 

(5) second degree felony if the property or vehicle has a ae of over twenty thousand dol- 
lars ($20,000). 

B. Failure of the lessee to return the vehicle or perenne property to ie place. specified fore 
seventy-two hours after mailing to the lessee by certified mail at the lessee's address shown on 
the leasing agreement a written demand to return the vehicle or personal property shall raise.a 
rebuttable presumption that the failure to return the vehicle or personal property was with intent 
to defraud. ) | 
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30-16-41 


History: 1953 Comp., § 40A-16-40, enacted by Laws 
1973, ch. 154, § 1; 1979, ch. 251, § 2; 1998, ch. 67, § 1; 
2006, ch. 29, § 15. 

Cross references, — For evidentiary rule regarding 
presumptions in criminal cases, see Rule 11-302 NMRA. 

Repeals and reenactments. — Laws 1973, ch. 154, 
§ 1, repealed former 40A-16-40, 1953 Comp., relating to 
refusal to return rented or leased vehicle after notice, and 
enacted a new 40A-16-40, 1953 comp. 

The 2006 amendment, effective July 1, 2006, deleted 
former Paragraphs (1) through (4) of Subsection A; added 
a new Paragraph (1) of Subsection A to provide that if the 
value of the property or vehicle is $250 or less, the crime is 
a petty misdemeanor; added Paragraph (2) of Subsection 
A to provide that if the value of the vehicle or property is 
more than $100 but less than $500, the crime is a misde- 
meanor; addeds Paragraph (3) of Subsection A to provide 
that if the value of the property or vehicle is more than 
$500 but less than $2,500, the crime is a fourth degree fel- 
ony; added Paragraph (4) of Subsection A to provide that 
if the value of the property or vehicle is more than $2,500 
but less than $20,000, the crime is a third degree felony; 
and added Paragraph (5) of Subsection A to provide that if 


30-16-41. Repealed. 


Repeals. — Laws 1991, ch, 112, § 10 repealed 30-16-41 
NMSA 1978, as enacted by Laws 1974, ch. 89, § 1, relating 
to unauthorized recording, sale of unauthorized record- 
ings, providing equipment for illegal recording, penalties, 


30-16-42. Repealed. 


Repeals. — Laws 1991, ch. 112, § 10 repealed 30-16-42 
NMSA 1978, as enacted by Laws 1974, ch. 89, § 2, relat- 
ing to manufacture, distribution or sale of phonograph re- 
cordings without name of manufacturer and designation 


30-16-43. Repealed. 
Repeals. — Laws 1991, ch. 112, § 10 repealed 30-16-43 


NMSA 1978, as enacted by Laws 1974, ch. 89, § 3, relating 
to rights of parties in private litigation, effective July 1, 


30-16-44. Repealed. : 
Repeals, — Laws 1991, ch. 112, § 10 repealed 30-16- 


44 NMSA 1978, as enacted by 1975, ch. 335, § 2, relating 
to forfeitures, property subject, effective July 1, 1991. For 


30-16-45. Repealed. 


Repeals. — Laws 1991, ch. 112, § 10 repealed 30-16-45 
NMSA 1978, as enacted by Laws 1975, ch. 335, § 3, re- 
lating to forfeiture, procedure, effective July 1, 1991. For 


30-16-46. Legislative finding. 


LARCENY 


30-16-46 


the value of the property or vehicle is more than $20,000, 
the crime is a second degree felony. 

The 1998 amendment, effective July 1, 1998, rewrote 
Paragraphs A(1) and (2) and added Paragraphs A(3) and 
(4), and in Subsection B, deleted "of" following "leasing 
agreement". 


ANNOTATIONS 


"Intent to defraud." — Where defendant was charged 
with fraudulent refusal to return leased property and 
all of the essential elements of the crime were included 
in the jury instruction, but the jury instructions did not 
include a definitional instruction clarifying the meaning 
of the term "intent to defraud", a reasonable juror would 
understand the meaning of "intent to defraud" and the 
omission of a definitional instruction did not constitute 
fundamental error. State v. Rodarte, 2011-NMCA-067, 149 
N.M. 819, 255 P.3d 397, cert. denied, 2011-NMCERT-005, 
150 N.M. 666, 265 P.3d 717. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
regulation of motor vehicle rental ("you-drive") business, 
60 A.L.R.4th 784. 


and exemptions, effective July 1, 1991. For provisions of 
former section, see the 1990 NMSA 1978 on NMOneSource 
.com. For present comparable provisions, see Chapter 30, 
Article 16B NMSA 1978. 


of featured performer or group, and penalties, effective 
July 1, 1991. For provisions of former section, see the 1990 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see Chapter 30, Article 16B NMSA 1978. 


1991. For provisions of former section, see the 1990 NMSA 
1978 on NMOneSource.com. For present comparable pro- 
visions, see Chapter 30, Article 16B NMSA 1978. 


provisions of former sections, see the 1990 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see Chapter 30, Article 16B NMSA 1978. 


provisions of former sections, see the 1990 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see Chapter 30, Article 16B NMSA 1978. 


The legislature finds that thefts of crude petroleum oil are a significant problem in this state, 
and that due to the fungible nature of the product and difficulty of identification and apprehen- 


sion, extraordinary measures are necessary. 


History: Laws 1981, ch. 257, § 1. 
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30-16-47 CRIMINAL OFFENSES 30-16-48 


30-16-47. Documentation required. 


A. Any person in possession of crude petroleum oil or any AaaHlent, water or brine produced 
in association with the production of oil or gas or both for transportation by motor vehicle from or 
to storage, disposal, processing or refining must also possess specific documentation required by 
regulation of the oil conservation division of the energy and minerals department, hereinafter in 
this act [30-16-46 through 30-16-48 NMSA 1978] called "division," which substantiates his right to 
be in possession of the estimated volume of crude petroleum oil carried in that vehicle. The apg 

tion shall require the documentation to include: 

(1) the identity of the operator and the location of the lease from which the crude petro- 
leum oil or any sediment, water or brine produced in association with the production of oil or gas 
or both, if it is purportedly being transported from a lease; and 

(2) the identity of the operator of and the location of the storage facility from which or to 
which the crude petroleum oil or any sediment, water or brine produced in association with the 
production of oil or gas or both is being transported; and 

(83) the identity of the operator of and the location of the disposal, processing or refining 
facility to which the crude petroleum oil or any sediment, water or brine produced in yepecners: 
with the production of oil or gas or both is being transported; and 

(4) the estimated percentage of crude petroleum oil in the sediment, water or brine pro- 
duced in association with the production of oil or gas or both, which is being transported; or 

(5) the volume of crude petroleum oil being transported; and 

(6) any additional information the division finds necessary or convenient. 

B. Any person who stores, processes, disposes of or refines any volume of crude 80 e AaMe 
oil must possess specific documentation as prescribed by regulation of the division which sub- 
stantiates his right to be in possession of the volume of crude petroleum oil he possesses or in 
possession of an amount of crude petroleum oil which could reasonably justify the amount of 
processed or refined products produced by him from crude petroleum oil, and in his possession 
or sold by him. 


History: Laws 1981, ch. 257, § 2. 


30-16-48. Penalty; further investigation. 


Any person who is found within any geographical area of the state caibaaen by ragilaten 
of the division as a crude petroleum oil producing area, in possession of crude petroleum oil, 
sediment, water or brine produced in association with the production of oil or gas or both, which 
contains crude petroleum oil, and does not, on a reasonable request of any state police officer 
or other law enforcement officer as defined in Section 29-7-9 NMSA 1978, produce ‘the required 
documentation for examination and inspection is guilty of a misdemeanor. If the documentation 
is produced but differs substantially from the load the transporter is carrying, or differs sub- 
stantially from crude petroleum oil or processed or refined products produced by him from crude, 
petroleum oil, and in his possession or sold by him, it shall be substantial evidence supporting 
further investigation by such officer or agent of possible theft of crude petroleum oil. 


History: Laws 1981, ch. 257, § 3. Compiler's notes, — Section 29-7-9, referred to in this 
section, was repealed by Laws 1988, ch. 58, § 7. For pres- 
ent comparable provisions, see 29-7-7F NMSA 1978. _ 


ARTICLE 16A 


Computer Crimes 


Sec. 5: Sec. 

30-16A-1. Repealed. 30-16A-3. Repealed. 

30-16A-2. Repealed. 30-16A-4. Repealed. 
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30-16A-1 


30-16A-1. Repealed. 
Repeals. — Laws 1989, ch. 215, § 8 repealed 30-16A-1 


NMSA 1978, as enacted by Laws 1979, ch. 176, § 1, relat- 
ing to the short title of the Computer Crimes Act, effective 


30-16A-2. Repealed. 
Repeals. — Laws 1989, ch.'215, § 8 repealed 30-16A-2 


NMSA 1978, as enacted by Laws 1979, ch. 176, §.2, relat- 
ing to definitions of the Computer Crimes Act, effective 


30-16A-3.\ Repealed. 


Repeals, — Laws 1989, ch. 215, § 8 repealed 30-16A-3 
NMSA 1978, as enacted by Laws 1979, ch. 176, §3, relating 


30-16A-4. Repealed. 


Repeals. — Laws 1989, ch. 215, § 8 repealed 30-16A-4 
NMSA 1978, as enacted by Laws 1979, ch. 176, § 4, relat- 
ing to unauthorized computer use, effective June 16, 1989. 


UNAUTHORIZED RECORDING 


30-16B-2 


June 16, 1989. For present comparable provisions, see 30- 
45-1 NMSA 1978 et seq. 


June 16, 1989. For present comparable provisions, see 30- 
45-1 NMSA 1978 et seq. 


to computer fraud, effective June 16, 1989, For present 
comparable provisions, see 30-45-1 NMSA 1978 et seq. 


For present comparable provisions, see 30-45-1 NMSA 
1978 et seq. 


ARTICLE 16B 


Unauthorized Recording | 


Sec.. nw 

30-16B-1. Short title. 

30-16B-2. Definitions. 

30-16B-3. Unauthorized OIE prohibited act; penal- 

. ties. 
30-16B-4, Required labeling penalties. 
30-16B-5, Unauthorized recording of live performances; 
penalties. 


30-16B-1. Short title. 


Sec. 

30-16B-6. Exemptions. 

30-16B-7. Construction. 

30-16B-8. Forfeitures; property subject. 
30-16B-9. Forfeiture; procedure. 


Sections 1 through 9 [30-16B-1 through 30-16B-9 NMSA 1978] of this act may be cited as the 


"Unauthorized Recording Act", 


History: Laws 1991, ch. 112, § 1. 


30-16B-2. Definitions. 
As used in the Unauthorized Recording Act: 


A. "audiovisual recording" means a recording on which ‘images, including images accompanied 


by sound, are recorded or otherwise stored, including motion picture film, video cassette, video 
tape, video disc, other recording mediums or a copy that duplicates in whole or in part the original, 
but does not include recordings produced by an individual for personal use that are not commer- 
cially distributed for profit; 

B. "fixed" means embodied in a recording or other tangible medium of expression, by or under 
the authority of the owner, so that the matter embodied is sufficiently permanent or stable to per- 
mit it to be perceived, reproduced or otherwise communicated for a period of more than transitory 
duration; 

C. "live performance" means a recitation, rendering or playing of a series of images, musical, 
spoken. or other sounds, or a combination of images and sounds; 
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30-16B-3 CRIMINAL OFFENSES 30-16B-4 

D. "manufacturer" means any person who actually transfers or causes the transfer of a record- 
ing, or assembles and transfers any product containing any recording as a component thereof, but 
does not include the manufacturer of a cartridge or casing for a recording; 

E. "owner" means a person who owns the sounds or images fixed in a master phonograph re- 
cord, master disc, master tape, master film or other recording on which sound or image is or can 
be recorded and from which the transferred recorded sounds or images are directly or indirectly 
derived; 

F. "person" means any individual, firm, partnership, corporation, association or other entity; 

G. "recording" means a tangible medium on which sounds, images or both are recorded or oth- 
erwise stored, including an original phonograph record, disc, tape, audio cassette or videocassette, 
wire, film or other medium now existing or developed later on which sounds, images or both are or 
can be recorded or otherwise stored, or a copy or reproduction that duplicates in whole or in part 
the original; 

H. “tangible medium of expression" means the material object on which sounds, images or a 
combination of both are fixed by any method now known or later developed, and from which the 
sounds, images or combination of both can be perceived, reproduced or otherwise Soe 
either directly or with the aid of a machine or device; and 

I, "transfer" means to duplicate a recording from one tangible medium of expression to another 
recording. 


History: Laws 1991, ch. 112, § 2. 


30-16B-3. Unauthorized recording; prohibited act; penalties. 


A. Itis unlawful for any person to: 

(1) knowingly transfer for sale or cause to be transferred any recording with intent to sell 
it or cause it to be sold or use it or cause it to be used for commercial advantage or private financial 
gain without the consent of the owner; 

(2) transport within this state for commercial advantage or private financial gain a recone 
ing with the knowledge that the sounds have been transferred without the consent of the owner; or 

(3) advertise or offer for sale, sell, rent or cause the sale, resale or rental of or possess for 
one or more of these purposes any recording that the person knows has been transferred without 
the consent of the owner. 

B. Any person violating the provisions of Subsection A of this section: 

(1) when the offense involves seven or more unauthorized recordings embodying sound or 
seven or more audiovisual recordings, at any one time, is guilty of a fourth degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(2) when the offense involves fewer than seven unauthorized recordings embodying sound 
or fewer than seven audiovisual recordings, at any one time, is guilty of a misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1991, ch. 112, §3; 2005, ch. 248, § 1. 

The 2005 amendment, effective July 1, 2005, changed 
the threshold number of recordings embodying sound 
from one hundred to seven, deleted the former qualifi- 
cation that the recordings occur during a one-hundred- 
eighty-day ‘period, and added the qualification that the 
recordings may occur at any one time in Subsection B(1); 
and changed the number of recordings embodying sound 
from fewer than one hundred to fewer than seven, deleted 
the former qualification that the recordings occur during 


a one-hundred-eighty-day period and adds the qualifica- 
tion that the recordings may occur at any one time in n Sub- 
section B(2). 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Pro- 
priety of attorney's surreptitious sound recording of state- 
ments by others who are or may become involved in litiga- 
tion, 82 A.L.R.5th 715. 


30-16B-4. Required labeling; penalties. 


A. It is unlawful for any person for commercial advantage or private financial gain to adver- 


tise, offer for sale or resale, sell, resell, lease or possess for any of thesé purposes any recording 
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30-16B-5 


UNAUTHORIZED RECORDING 


30-16B-6 


that the person knows does not contain the true name of the manufacturer in a prominent place 


on the cover, jacket or label of the recording. 


B. Any person violating the provisions of Subsection A of this section: 

(1) when the offense involves seven or more unauthorized recordings embodying sound or 
seven or more audiovisual recordings, at any one time, is guilty of a fourth degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(2) when the offense involves fewer than seven unauthorized recordings embodying sound 
or fewer than seven audiovisual recordings, at any one time, is guilty of a misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1991, ch. 112, § 4; 2005, ch. 248, § 2. 

The 2005 amendment, effective July 1, 2005, changed 
the threshold number of recordings embodying sound from 
one hundred to seven, deleted the former qualification that 
the recordings occur during a one-hundred-eighty-day pe- 
riod, and added the qualification that the recordings may 


occur at any one time in Subsection B(1); and changed the 
number of recordings embodying sound from fewer than 
one hundred to fewer than seven, deletes the former quali- 
fication that the recordings occur during a one-hundred- 
eighty-day period and adds the qualification that the re- 
cordings may occur-at any one time in Subsection B(2). 


30-16B-5. Unauthorized recording of live performances; penalties. 


A. It is unlawful for any person for commercial advantage or private financial gain to adver- 
tise, offer for sale, sell, rent, transport, cause the sale, resale, rental or transportation of or possess 
for one or more of these purposes a recording of a live performance that has been recorded or fixed 


without the consent of the owner. 


B. Any person violating the provisions of Subsection A of this section: 

(1) when the offense involves seven or more unauthorized recordings embodying sound or 
seven or more audiovisual recordings, at any one time, is guilty of a fourth degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(2) when the offense involves fewer than seven unauthorized recordings embodying sound 
or fewer than seven audiovisual recordings, at any one time, is guilty of a misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

C. In the absence of a written agreement or law to the contrary, the performer of a live perfor- 
mance is presumed to own the rights to record or fix those sounds. 

D. For the purposes of this section, a person who is authorized to maintain custody and control 
over business records that reflect whether the owner of the live performance consented to having 
the live performance recorded or fixed is a competent witness in a proceeding regarding the issue 


of consent. 


History: Laws 1991, ch. 112, § 5; 2005, ch. 248, § 3. 

The 2005 amendment, effective July 1, 2005, changed 
the threshold number of recordings embodying sound 
from one hundred to seven, deleted the former qualifi- 
cation that the recordings occur during a one-hundred- 
eighty-day period, and added the qualification that the 
recordings may occur at any one time in Subsection B(1); 


30-16B-6. Exemptions. 


and changed the number of recordings embodying sound 
from fewer than one hundred to fewer than seven, deleted 
the former qualification that the recordings occur during 
a one-hundred-eighty-day period and added the qualifi- 
cation that the recordings may occur at any one time in 
Subsection B(2). 


The provisions of the Unauthorized Recording Act do not apply to: 

A. any radio or television broadcaster who transfers any recording as part of, or in connection 
with, a radio or television broadcast transmission or for archival preservation; 

B. any recording defined as a public record of any court, legislative body or proceedings of a 
public body, whether or not a fee is charged or collected for copies; or 

C. any person who transfers a recording for his personal use and who does not derive any com- 
mercial advantage or private financial gain from the transfer. 


History: Laws 1991, ch. 112, § 6. 
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30-16B-7 


30-16B-7; Construction. 


CRIMINAL OFFENSES 


30-16C-1 


Nothing in the Unauthorized Renonding Act. shall enlaree or ued éhie rights of partion in 


private litigation. 


History: Laws 1991, ch. 112, § 7% 


30- 16B-8. Forfeiturés: property abject: 
Pursuant to the provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 19781, the follow- 


ing are subject to forfeiture: 


A. all equipment, devices or articles hist have been produced, reproduced, manufactured, dis- 
tributed, dispensed or acquired in violation of the Unauthorized Recording Act; 

B. all devices, materials, products and equipment of any kind that are used or intended. for use 
in producing, reproducing, manufacturing, processing, delivering, importing or exporting any item 
set forth in and in violation of the Unauthorized Recording Act; 

C. all books, business records, materials and other data that are used or intended for use in 
violation of Section 80-16B-3, 30-16B-4 or 30-16B-5 NMSA 1978; and 

D,., money or negotiable instruments that are the fruit or instrumentality of the crime. 


History: Laws 1991, ch. 112, § 8; 2015, ch. 152, § 16. 
The 2015 amendment, effective July 1, 2015, provided 
that the provisions of the Forfeiture Act apply to this sec- 
tion; in the undesignated introductory sentence, added 


30-16B-9. Forfeiture; procedure. 


"Pursuant to the provisions of the Forfeiture Act"; and in 
Subsection C, after "Section", deleted "3, 4 or 5 of the Un- 
authorized Recording Act" and added "30. 16B- 3, 30-6B-4 
or 30-16B-5 NMSA 1978"... 


_ The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the seizure, 
forfeiture and disposal of property subject to forfeiture under the Unauthorized Recording Act. 


History: Laws 1991, ch. 112, § 9; 2002, ch. 4, § 13. 

The 2002 amendment, effective July 1; 2002, deleted 
the Subsection A designation; added "The provisions, of. 
the Forfeiture Act apply to the seizure, forfeiture and dis- 


of the first sentence in former Subsection A and former 
Subsections B through F, which contained standards and 
procedures for the, forfeiture of property subject: to forfei- 
ture under the Unauthorized Recording Act, 


posal of" in the first sentence; and deleted the pie phrase 


ARTICLE 16C 


Unauthorized Theater Recording 


Sec. 
30-16C-1. Unlawful operation of an audiovisual record- 
ing device. 


30-16C-1. Unlawful operation of an audiovisual recording device. 


A. Unlawful operation of an audiovisual recording device consists of a person fleet oper- 
ating an audiovisual recording device to record or transmit a motion picture in a motion picture 
theater without the consent of the motion picture eae owner or manager while a motion pic-’ 
ture is being exhibited. 

B. A person who commits unlawful operation of an ddaipvigadl recording device is guilty 
of a misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 
1978. 

C. The owner, manager or lessee of a motion picture theater or an went or employee of the 
owner, manager or lessee who alerts law enforcement authorities that an alleged violation of Sub- 
section A of this section is taking place is not liable in any civil action arising from the detention 
of the person alleged to be operating or to have operated the audiovisual recording device when 
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30-16D-1 UNLAWFUL TAKING OF A VEHICLE OR MOTOR VEHICLE 30-16D-1 


the owner, manager or lessee or an agent or employee of the owner, manager or lessee is acting 
in good faith, unless the plaintiff can show by a preponderance of the evidence that the detention 
measures were unreasonable or the period of detention was unreasonably long. 
D. This section does not prevent law enforcement personnel from operating an audiovisual re 
cording device in a motion picture theater as part of a lawfully authorized investigation. 
E. Nothing in this section prevents prosecution under any other statutes. 
F. As used in this section: 
(1) "audiovisual recording device" means a device capable of recording or transmitting a 
motion picture or any part of a motion picture by means of any technology; and . 
(2) “motion picture theater" means a movie theater, screening room or other venue used 
primarily for the exhibition of motion pictures. 


History: Laws 2006, ch. 79, § 1. Effective dates. — Laws 2006, ch. 79, § 2 made the act 
effective July 1, 2006. 


Unlawful Taking of a Vehicle or Motor Vehicle 
Sec. Sec. 
30-16D-1. Unlawful taking of a vehicle or motor vehicle. 30-16D-5, Injuring or tampering with a motor vehicle. 
30-16D-2. Embezzlement of a vehicle or motor vehicle. 30-16D-6. Altering or changing engine or other numbers. 
30-16D-3. Fraudulently obtaining a vehicle or motor ve- 30-16D-7. Operating a chop shop; penalty. 

hicle. 


30-16D-4. Receiving or transferring stolen vehicles or 
motor vehicles. 


30-16D-1. Unlawful taking of a vehicle or motor vehicle. 


A. Unlawful taking of a vehicle or motor vehicle consists of a person taking any vehicle or mo- 
tor vehicle as defined by the Motor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978] 
intentionally and without consent of the owner. Whoever commits unlawful taking of a vehicle or 
motor vehicle is guilty of a: 

(1) fourth degree felony for a first offense; 
(2) third degree felony for a second offense; and 
(3) second degree felony for a third or subsequent offense. 

B. The consent of the owner of the vehicle or motor vehicle to its taking shall not in any case 
be presumed or implied because of the owner's consent on a previous occasion to the pe of the 
vehicle or motor vehicle by the same or a different person. 

C. Nothing in this section shall be construed to prohibit the holder of a lien duly iiordGa with 
the motor vehicle division of the taxation and revenue department from taking possession of a ve- 
hicle to which possession the lienholder is legally entitled under the provisions of the instrument 
evidencing the lien. A holder of a duly recorded lien who takes possession of a vehicle without the 
knowledge of the owner of the vehicle shall immediately notify the local police authanity of the fact 
that the holder has taken possession of the vehicle. 


History: 1953 Comp., § 64-3-504, enacted by Laws after "motor vehicle", added "as defined by the Motor Ve- 
1978, ch. 35, § 91; 1998, ch. 67, § 2; § 66-3-504 NMSA hicle Code" and added the language at the beginning of 
1978 recompiled and amended as § 30-16D-1 by the sentence up to "is", in Paragraph (8) of Subsection 
Laws 2009, ch. 253, § 1 and Laws 2009, ch. 261, § 1. A, after "fourth ayalle felony", deleted "if the vehicle or 

Recompilations, — Laws 2009, ch. 253, § 1 and Laws motor vehicle has a value of less than two thousand five 
2009, ch. 261, § 1 recompiled and amended former 66- hundred dollars ($2,500)" and added "for a first offense"; 
3-504 NMSA 1978, relating to unlawful taking of a ve- in Paragraph (2) of Subsection, after "felony", deleted 
hicle or motor vehicle, as 30-16D-1 NMSA 1978, effective "if the vehicle or motor vehicle has a value of two thou- 
July 1, 2009. sand five hundred dollars ($2,500) or more"; and added 

The 2009 amendment, effective July 1, 2009, in Sub- "for a second offense"; added Paragraph (3) of Subsec- 
section A, at the beginning of the sentence, deleted "Any tion A; deleted former Subsection C, which provided that 
person who" and added the language up to "any vehicle"; district courts have exclusive jurisdiction over’ offenses 
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prescribed in this section; and in Subsection C, changed 
"division" to "motor vehicle division of the taxation and 
revenue department", 

Laws 2009, ch. 253, § 1 enacted identical amendments 
to this section. The section was set out as amended by 
Laws 2009, ch, 261, § 1. See 12-1-8 NMSA 1978, 


ANNOTATIONS 


Specification of "anything of value" resulted in 
double jeopardy. — Where the child was charged with 
armed robbery for taking both an automobile and the 
keys to the automobile in violation of Section 30-16-2 
NMSA 1978 and for the unlawful taking of a motor ve- 
hicle in violation of Section 30-16D-1 NMSA 1978, the 
child's conduct underlying both crimes was unitary; and 
both convictions required the same proof of the theft of 
the automobile, the unlawful taking of a‘motor vehicle 


conviction was subsumed by the robbery conviction and’ 


CRIMINAL OFFENSES 


30-16D-4 


the child's conviction for. both resulted in double jeop- — 
ardy. State v. Gutierrez, 2011-NMSC-024, 150 N.M. 232, 
258 P.3d 1024. 

Sufficient evidence to prove unlawful taking of a 
motor vehicle. — In delinquency proceedings where the 
child was charged with unlawful taking of a motor vehicle 
and reckless driving, there was sufficient evidence to sup- 
port the jurors’ reasonable determination that the child 
committed the delinquent act of unlawful taking of a motor 
vehicle where,the state, in addition to presenting Facebook 
messages in which the child apologized to the victim and 
claimed that she was intoxicated when she took the victim's 
vehicle, presented testimony from the.victim that after get- 
ting out of his vehicle to hug the child goodbye, the child 
pushed him aside and took off in his vehicle without his per- 
mission, and that she failed to stop even though he ran after 
her, banged on the driver side window, and yelled for her 
to stop. State v. Jesenya O., 2021-NMCA-030, cert. granted. 


30-16D-2. Embezzlement of a vehicle or motor vehicle. 


A. Embezzlement of a vehicle or motor vehicle consists of a person embezzling or converting to 
the person's own-use a vehicle or motor vehicle as defined by the Motor Vehicle Code [Chapter 66, 
Articles 1 through 8 NMSA 1978], with which the person has been entrusted, with the fraudulent 
intent to deprive the owner of the vehicle or motor vehicle. 


B.. Whoever commits embezzlement of a vehicle or motor vehicle is guilty of a: 
(1) fourth degree felony for a first offense; 


j 


(2) third degree felony for a second offense; and 
(3) second degree felony for a third or subsequent offense. 


History: Laws 2009, ch. 253, § 2 and Laws 2009, ch. 
261, § 2. 

Duplicate laws. — Laws 2009, ch. 253, § 2 and Laws 
2009, ch. 261, § 2 enacted identical sections, effective 


July 1, 2009. Both have been compiled as 30-16D-2 NMSA 
1978, 


30-16D-3. Fraudulently obtaining a vehicle or motor vehicle. 


A. Fraudulently obtaining a vehicle or motor vehicle consists of a person intentionally misap- 
propriating or taking a vehicle or motor vehicle as defined by the Motor Vehicle Code [Chapter 66, 
Articles 1 through 8 NMSA 1978] that belongs to another person by means of fraudulent conduct, 


practices or representations, 


B. Whoever commits fraudulently obtaining a vehicle or motor vehicle is guilty of a: 


(1) fourth degree felony for a first offense; 


(2). third degree felony for a second offense; and . 
(3). second degree felony for.a third or subsequent. offense. 


History: Laws 2009, ch. 253, § 3 and Laws 2009, ch. 
261, § 3. 
Duplicate laws. — Laws 2009, ch. 253, § 3 and Laws 
2009, ch. 261, § 3 enacted identical sections, effective 


July 1, 2009. Both have been compiled as 30-16D-3 NMSA 


1978. 


30-16D-4. Receiving or transferring stolen vehicles or motor vehicles. 


A. Receiving or transferring a stolen vehicle or motor vehicle esas of a person wwf woth 
intent to procure or pass title to a vehicle or motor vehicle as defined by the Motor Vehicle Code 
[Chapter 66, Articles 1 through 8 NMSA 1978] that the person knows or has reason to believe has 
been stolen or unlawfully taken, receives or transfers possession of the vehicle or motor vehicle 
from or to another or who has in the person's possession any vehicle that the person knows or has 
reason to believe has been stolen or unlawfully taken. This section shall not apply to an officer of 
the law engaged at the time in the performance of the officer's duty as an officer. 
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UNLAWFUL TAKING OF'A VEHICLE OR MOTOR VEHICLE 


30-16D-5 


B. | Whoever commits receiving or transferring a‘stolen vehicle or motor vehicle is guilty of a: 


(1) fourth degree felony for a first offense; 


(2) third degree felony for a second offense; and 
(3) second degree felony for a third or subsequent offense: 


History: 1953 Comp., § 64-3-505, enacted by Laws 
1978, ch. 35, § 92; § 66-3-505 NMSA 1978 recompiled 
and amended as § 30-16D-4 by Laws 2009, ch. 253, 84 
and Laws 2009, ch. 261, $4. 

Recompilations. — Batts 2009, ch, 253, § 4.and Laws 


2009, ch. 261, § 4 recompiled and amended former 66-3- , 


505 NMSA 1978, relating to receiving or transferring sto- 
len vehicles or motor vehicles, as 30-16D-4 sig 1978, 
effective July 1, 2009... . 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, at the beginning» of the first sentence, added 
"Receiving or transferring a stolen vehicle or motor vehi- 
cle consists of"; after motor vehicle", in the first sentence, 
added: "defined by the Motor Vehicle ‘Code that the per- 
son"; at the beginning of the second sentence, added "This 
section shall not apply to" and after "the officer's duty as 
an officer", deleted the remainder of the sentence which 
provided that the offense was a fourth degree felony and 
prescribed penalties; and added Subsection B. 

Laws 2009, ch. 253, § 4 enacted identical amendments 


to this section, The section was set out. as amended by_,.° 


Laws 2009, ch. 261, § 4. See 12-1-8 NMSA 1978. 
ANNOTATIONS 


‘Statute defines two separate crimes. — This stat- 
ute, 30-16D-4 NMSA 1978, defines two separate crimes: 
(1) taking, receiving, or transferring possession of a: ve- 
hicle with knowledge or reason to believe it is stolen and 
with intent to procure or pass title, and (2) unlawful pos- 
session of a stolen vehicle. The legislature's use of the 


word "or" indicates that a person who possesses a stolen . 


vehicle is independent from a person who, with intent to 


procure or pass title to a vehicle, receives or transfers pos-+ 


session of the vehicle. State v. Bernard, 2015-NMCA-089. 
Where defendant was convicted of four counts of receiv- 
ing or transferring stolen vehicles for his unlawful pos- 


session of a stolen enclosed trailer, a snowmobile, and - 


two all-terrain vehicles, defendant's claim that; the jury 
instructions failed to instruct the jury that it was required 
to find that defendant intended to procure or pass title to 
a vehicle, and therefore improperly omitted an essential 
element of the offense of possession of a»stolen vehicle, 
was without merit, because the "intent to procure or pass 


; 


title toa vehicle" is not an essential element of the crime 
of possession of a stolen vehicle, which is a separate and 
distinct offense under 30-16D-4 NMSA 1978. State v. Ber- 
nard, 2015-NMCA-089. - ’ 

Double jeopardy analysis applied to unlawful 
possession of stolen vehicles. — Where defendant was 
convicted of four counts of receiving or transferring stolen 
vehicles for his unlawful possession of a stolen enclosed 
trailer, a snowmobile, and two all-terrain vehicles (ATV), 
and. where defendant claimed that his four convictions 
based ona single statute violated the double jeopardy 
protection against multiple punishments for the same of- 
fense, defendant's four convictions were justified because 
the language of the statute indicates that the legislature 
sought to address the harm inflicted on the public by a 
particularized type of criminal enterprise: vehicle theft. 
Because 30-16D-4 NMSA 1978 appears designed to pro- 
tect the public from the trafficking of stolen vehicles, it 
follows that the legislature intended to allow for separate 
charges for each stolen vehicle separately possessed by 
an individual. Defendant's acts of possession of a trailer, 
a snowmobile, and two ATVs are sufficiently distinct to 
justify four convictions for possession of a stolen vehicle. 


’ State v. Bernard, 2015-NMCA-089. 


Evidence sufficient to convict of possession of 
stolen vehicle. — Where the evidence showed that a 
stolen vehicle was parked next to defendant's house, the 
vehicle was partially covered with a tarp, numerous parts 
had been removed from the.vehicle, and the vehicle was 
covered with dust, the jury could reasonably infer that 
defendant possessed the stolen vehicle. State v. Brown, 


-’2010-NMCA-079, 148 N.M. 888, 242 P.3d 455, cert. denied, 


2010-NMCERT-007, 148 N.M. 610, 241 P.3d 611. 

Sufficient evidence of receiving or transferring 
a stolen vehicle. — Where defendant was convicted of 
receiving or transferring a stolen vehicle, and where the 
state presented evidence that defendant, when stopped by 
police, was driving a vehicle that had been reported stolen 
and that the owner of the vehicle identified the vehicle 
defendant was driving as the one reported stolen, there 
was sufficient evidence to support defendant's conviction 
for receiving or transferring a stolen vehicle. State v, Ford, 
2019-NMCA-073, 


30-16D-5. Injuring or tampering with a motor vehicle. 


A. Injuring or tampering with a motor vehicle com of a person, individually or in associa- 


tion with another person: 


(1) purposely and without anenority from the « owner starting or causing to be started the 


engine of any motor vehicle; 


(2) purposely and maliciously shifting or changing the starting device or. gears ofa stand- 
ing motor vehicle to a position other than that in which they were left by the owner or driver of the 


motor vehicle; 


(3) purposely scratching or damaging the chassis, running gear, body, sides; top epstoriiig or 
upholstering of a motor vehicle that is the property of another; 

(4) purposely destroying any part of a motor vehicle or purposely cutting, mashing or 
marking or in any other way destroying or damaging any part, attachment, fastening or appurte- 
nance of a motor vehicle without the permission of the owner; » 

(5) purposely draining or starting the drainage of any radiator, oil tank or gas tank upon a 


motor vehicle without the permission of the owner; 
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CRIMINAL OFFENSES 


30-16D-7 


(6) purposely putting any metallic or other substance or liquid in the radiator, carburetor, 
oil tank, grease cup, oilers, lamps, gas tanks or machinery of the motor vehicle with the intent to 
injure or damage or impede the working of the machinery of the motor vehicle; 

(7) maliciously tightening-or loosening any bracket, bolt, wire, nut, screw or other fasten- 


ing on a motor vehicle; or 


(8) purposely releasing the brake upon a standing motor vehicle with the intent to injure 


the motor vehicle. 


B. Whoever commits injuring or tampering with a motor vehicle is guilty of a misdemeanor. , 
C. | As used in this section, "motor vehicle" means a motor vehicle as defined by the Motor Ve- 
hicle Code [Chapter 66, Articles 1 through 8 NMSA 1978]. 


History: 1953 Comp., § 64-3-506, enacted by Laws 
1978, ch. 35, § 93; § 66-3-506 NMSA 1978 recompiled 
and amended as § 80-16D-5 by Laws 2009, ch. 253, § 5 
and Laws 2009, ch. 261, § 5. 

Recompilations. — Laws 2009, ch. 253, § 5 and Laws 
2009, ch. 261, § 5 recompiled and amended former 66-3- 
506 NMSA 1978, relating to injuring or tampering with 
vehicle, as 30-16D-5 NMSA 1978, effective July 1, 2009. 


"Injuring or tampering with a motor vehicle consists of"; 


_ after "association with", deleted the remainder of the sen- 


tence, which provided that the offense was a misdemeanor 
and prescribed penalties and added "another person"; and 
added Subsections B and C. 

Laws 2009, ch. 253, § 5 enacted identical amendments 
to this section. The section was set out’ as amended by 
Laws 2009, ch. 261, § 5. See 12-1-8 NMSA 1978, 


The 2009 amendment, effective July 1, 2009, in 
Subsection A, at the beginning of the sentence, added 


30-16D-6. Altering or changing engine or other numbers. 


A. No person shall, with fraudulent intent, deface, remove, cover, destroy or alter the manufac- 
turer's serial number, engine number, decal or other distinguishing number or identification mark 
or number placed under assignment of the motor vehicle division of the taxation and revenue de- 
partment of a vehicle required to be registered under the Motor Vehicle Code [Chapter 66, Articles 
1 through 8 NMSA 1978] or any vehicle, motor vehicle or motor vehicle engine or component as 
defined by the Motor Vehicle Code for which a dismantler's notification form has been processed 
through the division, nor shall any person place or stamp any serial, engine, decal or other num- 
ber or mark upon the vehicle except one assigned by the division. Any violation of this section is a 
fourth degree felony. 

B. This section shall not prohibit the restoration by an owner of an original serial, engine, de- 
cal or other number or mark when the restoration is made under permit issued by the division 
nor prevent any manufacturer from placing, in the ordinary course of business, numbers, decals or 


marks upon vehicles or parts thereof. . 


History: 1953 Comp., § 64-3-508, enacted by Laws 
1978, ch. 35, § 95; § 66-3-508 NMSA 1978 recompiled 
and amended as § 30-16D-6 by Laws 2009, ch. 253, § 6 
and Laws 2009, ch. 261, § 6. 

Recompilations. — Laws 2009, ch. 253, § 6 and Laws 
2009, ch. 261, § 6 recompiled and amended former 66-3- 
508 NMSA 1978, relating to altering or changing engine 
or other numbers, as 30-16D-6 NMSA 1978, effective 
July 1, 2009. 


The 2009 amendment, effective July 1, 2009, in Sub- 
section A, added "number" and "decal"; changed "division" 
to "motor vehicle division of the taxation and revenue de- 
partment"; after "vehicle engine", added "or component as 
defined by the Motor Vehicle Code"; in the last sentence, 
changed " provision is a felony" to "section is a fourth de- 
gree felony"; and in Subsection B, added "decals". 

Laws 2009, ch. 253, § 6 enacted identical amendments 
to this section. The section was set out as amended by 
Laws 2009, ch. 261, § 6. See 12-1-8 NMSA 1978. 


30-16D-7. Operating a chop shop; penalty. 


A. Operating a chop shop consists of a person owning, operating, maintaining, controlling or 
conducting operations in a chop shop, who knows or should have known that it is a chop shop. 

B. Whoever commits operating a chop re is guilty of a third degree felony. 

C. As used in this section: 

(1) "chop shop" means a premises Pere a person possesses, receives, stores, disassembles 

or alters an unlawfully obtained motor vehicle or vehicle as defined in the Motor Vehicle Code [66- 
1-1 NMSA 1978], including the alteration or concealment of any identifying feature’ or number, 
including the manufacturer's serial number, engine number, decal or other distinguishing number 
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or identification mark or number placed under assignment of the motor vehicle division of the 
taxation and revenue department; and 
(2) "unlawfully obtained" means obtained by theft, fraud or deceit or obtained without the 
permission of the owner. 
D. Nothing in this section shall be construed to preclude a claim made pursuant to any other 
section of law. 


History: Laws 2022, ch. 56, § 49. 
Effective dates. — Laws 2022, ch. 56, § 49 contained 
no effective date provision, but, pursuant to N.M. Const., 


ARTICLE 17 


Fire 


art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
journment of the legislature. 


Sec. Sec. 

30-17-1. Improper handling of fire. 30-17-4. Repealed. 

30-17-2. Use of an engine without spark arrester. 30-17-5. Arson and negligent arson. 
30-17-38. Repealed. 30-17-6. Aggravated arson. 


30-17-1. Improper handling of fire. 


Improper handling of fire consists of: 

A. setting fire, or causing or procuring a fire to be set to any inflammable vegetation or for- 
est material, growing or being on the lands of another person and without the permission of the 
owner thereof; 

B. allowing fire to escape or spread from the control of the person having charge thereof with- 
out using reasonable and proper precaution to prevent such fire from escaping or spreading; 

C. burning any inflammable vegetation or forest material, whether upon his own land or that 
of another person, without using proper and reasonable precaution at all times to prevent the es- 
cape of such fire; 

D. leaving any campfire burning and unattended upon the lands of another person; or 

E. causing a fire to be started in any inflammable vegetation or forest material, growing or 
being upon the lands of another person, by means of any lighted cigar, cigarette, match or other 
manner, and leaving such fire unquenched. 

Provided, nothing herein shall constitute improper handling of fire where the fire is a backfire 
set for the purpose of stopping the progress of a fire then actually burning. 

Whoever commits improper handling of fire is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-17-1, enacted by Laws 
1963, ch. 303, § 17-1. 

Cross references, — For arson, see 30-17-5, 30-17-6 
NMSA 1978. 

For provisions covering the lighting, leaving or failure 
to extinguish fires on state lands, see 19-6-1, 19-6-2 NMSA 
1978. 


ANNOTATIONS 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New Mexico," see 4 Nat. Re- 
sources J. 374 (1964). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Fires §§ 5, 6. 

Liability of property owner for damages from spread of 
accidental fire originating on property, 17 A.L.R.5th 547. 

Liability for spread of fire intentionally set for legiti- 
mate purpose, 25 A.L.R.5th 391. 

36A C.J.S. Fires.§§ 2, 3. 


30-17-2. Use of an engine without spark arrester. 


Use of an engine without spark arrester consists of using or operating any locomotive, logging 
engine, portable engine, traction engine or stationary engine using any combustible fuel when 
such engine is not provided with an adequate spark arrester kept in constant use and repair. 
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Escape of fire or live sparks from any engine shall be prima facie evidence'that such engine has 
not been adequately equipped with a spark arrester in compliance with this section. | . 
Whoever commits use of an engine without spark arrester is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-17-2,; enacted by Laws | Cross references. — For provisions authorizing coun- 
1968, ch. 3038, § 17-2. ties to require railroads to maintain fireguards, see 63-3- 
25 to 63-3-27 NMSA 1978. 


30-17-3. Repealed. 


Repeals. — Laws 1981, ch. 246, § 8 repealed 30-17-3 relating to interference with fire controls, effective April 8, 
NMSA 1978, as enacted by Laws 1963, ch. 303, § 17-3, . 1981, 


30-17-4. Repealed. 


Repeals. — Laws 1989, ch. 346, § 13 repealed 30- effective February 1, 1990. For present comparable provi- 
17-4 NMSA 1978, enacted by Laws 1963, ch. 303, § 17-4, sions, see 60-2C-1 NMSA 1978 et seq. 


30-17-5. Arson and negligent arson. 


A. Arson consists of a person maliciously or willfully starting a fire or causing an explosion 
with the purpose of destroying or damaging: 
(1) a building, occupied structure or property of another person; 
(2) a bridge, utility line, fence or sign; or 
(3) , any property, whether the person's own property or the property of another person, to 
collect insurance for the loss. 
B. Whoever commits arson when the damage is two hundred fifty dollars ($250) or less. i is 
guilty of a petty misdemeanor. 
C. Whoever commits arson when the damage is over two hundred fifty dollars ($250) et not 
more than five hundred dollars ($500).is guilty of a misdemeanor. 
D. . Whoever commits arson when the damage is over five hundred dollars ($500) but not more 
than two thousand five hundred dollars ($2,500) is guilty of a fourth degree felony. 
E. Whoever commits arson when the damage is over two thousand five hundred dollars ($2,500) 
but not more than twenty thousand dollars ($20,000) is guilty of a third degree felony. 
F. Whoever commits arson when the damage is over twenty thousand dollars ($20, 000) is 
guilty of a second degree felony. 
G. Negligent arson consists of a person recklessly starting a fire or causing an explosion, 
whether on the person's property or the property of another person, and thereby directly: 
(1) causing the death or bodily injury of another person; or 
(2) damaging or destroying a building or occupied structure of another person. 
H. Whoever commits negligent arson is guilty of a fourth degree felony. 
I. As used in this section, "occupied structure" includes a boat, trailer, car, airplane, structure 
or place adapted for the transportation or storage of property, for overnight accommodations of 
persons or for carrying on business therein, whether or not a person is actually present. — 


History: 1953 Comp., § 40A-17-5, enacted ‘ Laws than 3250 but not more than $1,000 we more than $250 
1970, ch. 39, § 1; 2006, ch. 29, § 16, but not more than $500 and changed the crime from a 
Cross references, — For provisions covering the light- fourth degree felony to a misdemeanor; deleted the for- 
ing, leaving or failure to extinguish fires on state lands, mer provision in Subsection D (former Paragraph (3) of 
see 19-6-1, 19-6-2 NMSA 1978. Subsection A) that whoever commits arson when the 
Repeals and reenactments. — Laws 1970, ch. 39, value of the property is more than $1,000 is guilty of 
§ 1, repealed 40A-17-5, 1953 Comp., and enacted a new a fourth degree felony; provided in Subsection D that if 
section. the damage i is more than $500 but not more than $2,500, 
The 2006 amendment, effective July 1, 2006, in . the crime is a fourth degree felony; added Subsection E 
Subsection B (former Paragraph (1) of Subsection A), in- to provide that if the damage is more than $2,500 but 
creased the damage amount from $100 or less to $250 not more than $20,000, the crime is a third degree fel- 
or less and changed the crime from a misdemeanor to a ony; and added Subsection F to provide that if the dam- 
petty misdemeanor; in Subsection C (former Paragraph age is more than $20,000, the crime is'a second degree 
(2) of Subsection A), increased the damage from more felony. : 
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ANNOTATIONS 


Conduct constituting intentional arson could 
not be construed as negligent arson. State v. Jacobs, 
1985-NMCA-054, 102 N.M, 801, 701 P.2d 400. 

Words "property of another" include those things 
that are either structures, fixtures, or appurtenances to 
real property, but does not include personal property. In 
re Gabriel M., 2002-NMCA-047, 132 N.M. 124, 45 P.3d 64, 
cert. denied, 132 N.M. 193, 46 P.3d 100. 

Sufficient evidence to support defendant’s con- 
viction for arson. — Where defendant was convicted 
of first-degree murder, conspiracy to commit first-degree 
murder, arson, and tampering with evidence due to his 
involvement in the murder of a man, and where defen- 
dant claimed that the State did not provide sufficient 
evidence that he burned the property of another or 
that the burning was malicious, claiming that the evi- 
dence established that defendant and his coconspirators 
burned the body of the victim in a coconspirator’s ve- 
hicle who consented to setting the vehicle on fire, there 
was sufficient evidence to support the jury’s verdict 
where evidence was also presented to the jury that the 
vehicle belonged to the victim or the victim’s girlfriend 
and that defendant intentionally set the vehicle on fire 
while the victim was inside the vehicle. State v, Chavez, 
2021-NMSC-017. 

Negligent arson not lesser included offense of ma- 
licious arson, — Where defendant had not been formally 
charged with negligent arson, and that offense was not a 
lesser included offense of malicious arson, of which he was 
charged, defendant's conviction of negligent arson was 
subject to reversal. State v. Johnson, 1985-NMCA-074, 103 
N.M. 364, 707 P.2d 1174, cert. quashed, 103 N.M. 344, 707 
P.2d 552. 

Sufficient evidence to support arson conviction. 
— Where defendant was charged with arson, breaking 
and entering and violating an order of protection, and 
where the state presented evidence that defendant had 
broken into the victim's house through her window on 
prior occasions, similar to the way the arsonist did on the 
night of the fire, that defendant's blood was found on a 
pair of pliers and pruning shears found near the victim's 
broken window on the night of the fire, tools which the vic- 
tim did not recognize or notice when she had her window 
secured earlier that morning, and that defendant had a 
motive to burn the victim's house down, jealousy follow- 
ing a breakup, there was sufficient evidence for a rational 
juror to find that defendant broke into the victim's house 
and set it on fire. State v. Pamphille, 2021-NMCA-002, 
cert. denied. 

Merger with crime of dangerous use of explosives. 
— The crime of dangerous use of explosives merges into a 
conviction for arson. State v. Rodriguez, 1992-NMCA-035, 
113 N.M. 767, 833 P.2d 244, cert. denied, 113 N.M. 636, 
830 P.2d 553. 

Destruction or damage of automobile by fire 
or explosion. — Section 64-9-6 D, 1953 Comp. (now 
repealed but similar to 66-3-506 NMSA 1978), was a 
general statute directed to destroying or damaging an 
automobile, whereas this section is a specific statute di- 
rected to destroying or damaging an automobile by fire 
or explosion, and is the applicable statute to charge one 
with arson of an automobile having a value in excess of 
$1,000. State v, Martinez, 1978-NMCA-069, 91 N.M. 804, 
581 P.2d 1299. 


30-17-6. Aggravated arson. 


30-17-6 


Merger of arson with crime of aggravated as- 
sault. — Conviction of arson requires proof of intent to: 
damage property; conviction of aggravated assault re- 
quires proof of use of a deadly weapon to assault or strike 
at another. Convictions of arson and aggravated assault 
do not merge because they require proof of different facts 
and theories. State v. Rodriguez, 1992-NMCA-035, 118 
N.M. 767, 833 P.2d 244, cert. denied, 1138 N.M. 636, 830 
P.2d 553. 

Conviction of accessory where principal’ un- 
known. — Circumstantial evidence that defendant aided 
and abetted arsonist, who was unknown, was sufficient to 
sustain conviction of defendant under this section. State 
v, Atwood, 1971-NMCA-171, 83 N.M. 416, 492 P.2d 1279, 
cert. denied, 83 N.M. 395, 492:P.2d 1258 (1972), 

Aiding and abetting shown. — Evidence that de- 
fendant borrowed a water bottle when one was already 
at his business, purchased dynamite, fuse and caps for 
a friend "ready for them," caused these items to be left 
outside a motel room in Roswell where "the party would 
pick it up," and was at the motel an hour later (after the 
material was left outside the motel room door) was suf- 
ficient to establish that he aided and abetted the arson 
at his place of business two hours after he was observed 
at the motel. State v. Atwood, 1971-NMCA-171, 83 N.M. 
416, 492 P.2d 1279, cert. denied, 83 N.M. 395, 492 P.2d 
1258 (1972). 

Conspiracy to damage and burn insured busi- 
ness. — For a conspiracy to burn an insured business 
after making it appear to have been burglarized and van- 
dalized, defendant could be prosecuted under both this 
section and 30-15-3 NMSA 1978, but only a single penalty 
could be validly imposed. State v, Ross, 1974-NMCA-028, 
86 N.M. 212, 521 P.2d 1161, 

Where conspiracy to burglarize and vandalize an in- 
sured business prior to proposed arson was directed to 
acts not covered hereunder, this section did not function 
as a special provision prohibiting the prosecution of de- 
fendant under 30-15-3 NMSA 1978, for the aspect of the 
conspiracy directed toward the burglary and vandalism. 
State v. Ross, 1974-NMCA-028, 86 N.M. 212, 521 P.2d 
1161. 

Conspiracy to commit arson outside state. — In 
a prosecution for conspiracy to burn defendant's own 
grain elevator in another state, it was necessary to prove 
that such burning was arson in the sister state. State v. 
Henneman, 1986-NMSC-021, 40 N.M, 166, 56 P.2d 1130. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 5 Am. 
Jur. 2d Arson and Related Offenses § 1 et seq. 

Criminal responsibility of one cooperating in offense of 
arson which he is incapable of committing personally, 5 
A.L.R. 783, 74 A.L.R, 1110, 181 A.L.R. 1322. 

Ownership of property as affecting criminal liability for 
burning thereof, 17 A.L.R. 1168. 

Evidence: admissibility, in prosecution for criminal 
burning of property, or for maintaining fire hazard, of evi- 
dence of other fires, 87 A.L.R.2d 891. 

Single act affecting multiple victims as constituting 
multiple assaults or homicides, 8 A.L.R.4th 960. 

What constitutes "burning" to justify charge of arson, 
28 A.L.R.4th 482. : 

Pyromania and the criminal law, 51 A.L.R.4th 1243. 

6A C.J.S. Arson §§ 1 to 22. 


Aggravated arson consists of the wilful [willful] or malicious damaging by any explosive sub- 
stance or the wilful [willful] or malicious setting fire to any bridge, aircraft, watercraft, vehicle, 
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pipe line [pipeline], utility line, communication line or structure, railway structure, private or pub- 
lic building, dwelling or other structure, causing a person great bodily harm. 
Whoever commits aggravated arson is guilty of a second degree felony. 


History: 1958 Comp., § 40A-17-6, enacted by Laws 
1963, ch. 308, § 17-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Cross references. — For meaning of "great bodily 
harm", see 30-1-12 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
cancy or nonoccupancy of building as affecting its charac- 
ter as "dwelling" as regards arson, 44. A.L.R.2d 1456. 

What constitutes "burning" to justify charge of arson, 
28 A.L.R.4th 482. 

Pyromania and the criminal law, 51 A.L.R.4th 1243. 


ARTICLE 18 
Animals 


Sec. 

30-18-1. Cruelty to animals; extreme cruelty to animals; 
penalties; exceptions, 

30-18-1,1. Seizure of animals; notice. 

30-18-1.2. Disposition of seized animals. 

30-18-1.3. Costs. 

30-18-2, ‘Repealed. 

30-18-2.1. Repealed. 

30-18-38. Unlawful branding. 

30-18-4. Unlawful disposition of animal. 

30-18-5. Illegal confinement of animals. 

30-18-6. Transporting stolen livestock. 

30-18-7. Misrepresentation of pedigree. 

30-18-8. Killing unbranded cattle; killing, without bill of 
sale, cattle bearing brand of another per- 
son; penalty. 


Sec. 

30-18-9.. Dog fighting and coekfighting: penalty. 

30-18-10, Exclusion. 

30-18-11. Unlawful tripping of an equine; exception. 

30-18-12. Injury to livestock. 

30-18-13. Injury to a police dog, police horse or fire dog; 
harassment of a police dog, police horse or 
fire dog. 

30-18-14. Livestock crimes; livestock inspectors to en 
force. 

30-18-15, Intracardiac injection prohibited on conscious 
animal. 

30-18-16. Coyote-killing contests prohibited; definition; 
penalties. 


30-18-1. Cruelty to animals; extreme cruelty to animals; penalties; 


exceptions. 


A. As used in this section, "animal" does not include insects or reptiles. 


B. Cruelty to animals consists ofa person; 


(1) negligently mistreating, injuring, killing without lawful justification or r tormenting an 


animal; or 


(2) abandoning or failing to provide necessary sustenance to an animal under that per- 


son's custody or control. 


C. As used in Subsection B of this section, "lawful HBtERCAtION” means: 
(1) humanely destroying a sick or injured animal; or 
(2) protecting a person or animal from death or injury due to an attack by another animal. 
D. Whoever commits cruelty to animals is guilty of a misdemeanor and’ shall be sentenced 
pursuant to the provisions of Section’31-19-1 NMSA 1978. Upon a fourth or subsequent convic- 
tion for committing cruelty to animals, the offender is guilty of a fourth degree felony and shall “ 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
EK. Extreme cruelty to animals consists of a person: 
(1) intentionally or maliciously torturing, mutilating, i injuring or poisoning an animal; or 


(2) maliciously killing an animal. 


F. Whoever commits extreme cruelty to‘animals is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

G. The court may order a person convicted for committing cruelty to animals to participate in 
an animal cruelty prevention program or an animal cruelty education program. The court may also 
order a person convicted for committing cruelty to animals or extreme cruelty to animals to obtain 
psychological counseling for treatment of a mental health disorder if, in the court's judgment, the 
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mental health disorder contributed to the commission of the criminal offense. The offender shall 
bear the expense of participating in an animal cruelty prevention program, animal cruelty educa- 
tion program or psychological counseling ordered by the court. 

H. Ifa child is adjudicated of cruelty to animals, the court shall order an assessment and any 
necessary psychological counseling or treatment of the child. 

I, The provisions of this section do not apply to: 

(1). fishing, hunting, falconry, taking and trapping, as provided in Chapter 17 NMSA 1978; 

(2) the practice of veterinary medicine, as provided in Chapter 61, Article 14 NMSA 1978; 

(8) rodent or pest control, as provided in Chapter 77, Article 15 NMSA 1978; 

(4) the.treatment of livestock and other animals used on farms and ranches for the pro- 
duction of food, fiber or other agricultural products, when the treatment is in accordance with com- 
monly accepted agricultural animal husbandry practices; 

(5) the use of commonly me Pe Mexican and American rodeo practices, unless otherwise 
prohibited by law; 

(6) research facilities licensed Bo oss! to the provisions of 7 U.S.C. Section 2136, except when 
knowingly operating outside provisions, governing the treatment of animals, of a research or mainte- 
nance protocol approved by the institutional animal care and use committee of the ‘facility; or 

(7). other similar activities not otherwise prohibited by law. 

J. If there is a dispute ds to what constitutes commonly accepted. agricultural animal hus- 
bandry practices or commonly accepted rodeo practices, the New Mexico livestock board shall hold 
a hearing to determine if the practice in question is a commonly accepted agricultural animal 
husbandry practice or commonly wesgptad rodeo practice. 


History: 1978 Comp., § 30-18-1, enacted by Laws 2009-NMCA-088, 146 N.M. 758, 215 P.3d 67, cert. denied, 


1999, ch. 107, § 1; 2001, ch. 81, § 1; 2007, ch, 6, § 1, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 
Cross references. — For dog fighting, see 30-18-9 No standing based on spectator interest in cock- 
NMSA 1978. fighting. — Where plaintiffs alleged past attendance at 
For authority of livestock officers to arrest persons for cockfights and that the ban on cockfighting would pre- 
violations of this article, see 77-2-9 NMSA 1978. vent them from future attendance at events plaintiffs 
Repeals and. reenactments. — Laws 1999, ch. 107, § 1 considered to be an aspect of cultural expression, plain- 
repealed 30-18-1 NMSA 1978, as enacted by Laws 1963, ch. tiffs had no standing to challenge the constitutional- 
303, § 18-1, and enacted a new section, effective July 1, 1999, ity of 30-18-1 NMSA 1978 because there is no credible 
The 2007 amendment, effective June 15, 2007, deleted threat of prosecution related to mere attendance at cock- 
former Subsection K, which provided that this section shall fighting. N.M. Gamefowl Assn., Inc. v. State ex rel. King, 
not be interpreted to prohibit cockfighting in New Mexico. 2009-NMCA-088, 146 N.M. 758, 215 P.3d 67, cert. denied, 

The 2001 amendment, effective June 15, 2001, inserted 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 
the Subsection A designation and renumbered the remain- No third party standing. — Where plaintiffs alleged 
ing Subsections accordingly and made related changes; and past attendance at cockfights and that the ban on cock- 
rewrote Paragraph I(6) which formerly read "research facili- fighting would prevent them from future attendance at 
ties intermediate handlers, carriers and exhibitors licensed events plaintiffs considered to be an aspect of cultural 
pursuant to the provisions of 7 U.S.C. Section 2136; or", expression and alleged that persons who intend to par- 
ticipate in cockfighting would be injured, but provided 
ANNOTATIONS no ream why a person who has violated 30-18-1 NMSA 


1978 cannot challenge the constitutionality of the statute, 
defendant acted intentionally, purposely, or deliberately, plaintiffs had no third-party standing to challenge the con- 
in harming an‘animal, is sufficient to establish that the stitutionality of Section 30-18-1 NMSA 1978. N.M. Game- 


defendant acted with "willful disregard" for that animal's fowl Assn., Inc. v. State ex rel. King, 2009-NMCA-088, 146 
safety for purposes of conviction under the animal cruelty N.M. 758, 215 P.dd 67, cert. denied, 2009-NMCERT-007, 


General criminal negligence. — Evidence that a 


147 N.M. 361, 223 P.3d 358. 

aeete eee BauretroriheOOS- NMG: TAGyRSR AEM. E00; Associational standing. — Where members of the 

Article II, Section 5 of the New Mexico Constitu- plaintiff association owned and equipped cocks for the 
tion does not render the statutory ban on cockfight- purpose of fighting; the purpose of the association was to 
ing unconstitutional. N.M. Gamefowl Assn., Inc. v. State © | keep cockfighting legal; and the association's remedy to 
of N.M. ex rel. King, 2009-NMCA-088, 146 NiM. 758, 215... have the ban on cockfighting declared unconstitutional 
P.3d 67, cert. denied, 2009-NMCERT-007, 147 N.M. 361, addressed the injury claimed by the entire membership 
223 P3d 358. of the association, the association had associational stand- 


ing to challenge the constitutionality of 30-18-1 NMSA 
1978. N.M. Gamefowl Assn., Inc. v, State ex rel. King, 
2009-NMCA-088, 146 N.M. 758, 215 P.3d 67, cert. denied, 


No standing based on economie injury. — Where 
plaintiffs alleged purely economic interests that would be 
harmed by a ban on cockfighting, including reduced gross 
receipts, loss of employees and a threat to the viability of 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 
their businesses, plaintiffs had no standing to challenge Sufficient evidence of cruelty to animals. — Where 
the constitutionality of 30-18-1 NMSA 1978 because the defendant was charged with cruelty to animals, and where 
constitution does not protect plaintiffs' right to engage in the state established that defendant kept numerous dogs 
particular business activities so as to avoid economic loss. chained outdoors, that some of the dogs were not given 


NM. Gamefowl Assn., Inc. v. State of N.M. ex rel. King sufficient food, water or shelter, some were emaciated 
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to the degree that their ribs and hip bones were visibly 
protruding, some were infested with ticks, some had vis- 
ible injuries and open sores, and some had wounds and 
scarring on their faces, which was consistent with staged 


dogfighting, there was sufficient evidence to support, be-.. 
yond a reasonable doubt, that defendant intentionally . 


mistreated, injured or tormented or abandoned or failed 
to provide necessary sustenance to numerous dogs. State 
v. Duttle, 2017-NMCA-001, cert, denied. 

Sufficient evidence of extreme cruelty to ani- 
mals, — Where defendant was charged with extreme 
cruelty to animals, evidence that of the eight dogs that 
defendant was convicted of subjecting to extreme cru- 
elty, all eight were without clean water, seven were un- 
derweight, one was emaciated, five were severely ema- 
ciated, six had obvious scarring consistent with staged 
dogfighting, six had open wounds and untreated :sores, 
one had a severe eye injury, two had advanced heart 
worm disease, one was infested with ticks, three had 
large painful tumors or masses, two exhibited obvious 
signs of serious illness; and four had teeth that were cut: 
or filed to the gum line, making it extremely painful to 
eat or drink, was sufficient to support, beyond a reason- 


able doubt that defendant intentionally or maliciously © 


tortured, mutilated or injured her dogs. State v. Duttle, 
2017-NMCA-001, cert. denied, . 

Meaning of "torture" and "torment". — The words 
"torture" and "torment" are commonly defined to include 
every act, omission or neglect whereby unjustified physi- 
cal pain and suffering or death is caused or permitted. 
State v. Buford, 1958-NMSC-129, 65 N.M. 51, 331 P.2d 
1110 (decided under prior law). 

Animals included. — The language of former 40-4-3, 
1953 Comp., seemed to apply only to brute creatures and 
work animals, and the history showed that it was passed 
in relation to other laws governing livestock. State v. Bu- 
ford, 1958-NMSC-129, 65 N.M. 51, 331 P.2d 1110 (decided 
under prior law). 

Section inapplicable to wild animals. — This sec- 
tion applies only to cruelty to domesticated animals and 
wild animals previously reduced to captivity, and under the 
"general-specific" rule of statutory construction, treatment 
of wild animals is presumed to be governed by the compre- 
hensive hunting and fishing laws contained in Chapter 17, 
which therefore preempt this section as to such animals. 
State v. Cleve, 1999-NMSC-017, 127 N.M. 240, 980 P.2d 23. 

The game and fish laws in Chapter 17 are expressly in- 
tended to cover free-roaming, wild game elk; the animal 
statutes in Article 18 of Chapter 30 are not. State v. Par- 
son, 2005-NMCA-083, 137 N.M. 778, 115 P.3d 236. 

Cockfighting. — Cruelty to animal statute (former 
40-4-3, 1953 Comp.) was not passed with the intention of 
prohibiting such sports as cockfighting. State v. Buford, 
1958-NMSC-129, 65 N.M, 51, 331 P.2d 1110 (decided un- 
der prior law). 


30-18-1.1. Seizure of animals; notice. 
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Disputes over commonly accepted practices. — 
The district court in a criminal case in which the de- 
fendant is charged with animal cruelty is the proper fo- 
rum to determine if a dispute exists regarding whether 
the defendant's conduct is a commonly accepted agri- 
cultural animal husbandry practice and to define the 
parameters of the dispute in order to ensure that the 
issues are fairly referred to the livestock board. If the 
district court determines that there is a dispute regard- 
ing whether the defendant's conduct is a commonly 
accepted agricultural animal husbandry practice, the 
district court must order the livestock board to hold a 
Section 30-18-1 J NMSA 1978 hearing. State ex rel. Col- 
lier v. N.M, Livestock Bd,, 2014-NMCA-010, cert. denied, 
2013-NMCERT-011. 

Where defendant was charged with extreme animal 
cruelty that arose from the death of a colt as a result 
of defendant's use of questionable training techniques; 
defendant never filed a formal motion in the criminal 
case requesting a Section 30-18-1 J NMSA 1978 hearing 
before the livestock board to determine whether defen- 
dant's training techniques were commonly accepted agri- 
cultural animal husbandry practices; the livestock board 
denied defendant's request that it hold a hearing; and 
defendant filed a civil action asking the district court to 
order the livestock board to hold a hearing, defendant's 
civil action did not state a proper claim for relief because 
the district court presiding in defendant's pending crimi- 
nal case was the proper forum to determine if a dispute 
existed regarding whether defendant's conduct was 
a commonly accepted agricultural animal husbandry 
practice and to order the livestock board to hold a Sec- 
tion 30-18-1 J NMSA 1978 hearing. State ex rel. Collier 
v. N.M. Livestock Bd., 2014-NMCA-010, cert. denied, 
2013-NMCERT-011. 

Animals included. — No legislative intent appears to 
restrict the sanction of this section to any particular class 
of animals. 1963-64 Op. Att'y Gen. No. 64-86. 

Cruel sport. — Placing of a live coon in a shallow bar- 
rel which is swiveled to rotate around a pole when pushed, 
with the object of finding which hound dog can pull the 
coon out of the barrel in the shortest time, constitutes 
cruelty to animals as defined in this section, 1963- 64 Op. 
Att'y Gen. No. 64-86. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 31 et seq. 

Applicability of state animal cruelty statute to medi- 
cal or scientific experimentation aan) datas animals, 42 
A.L.R.4th 860. 

What constitutes offense of cruelty to animals - modern 
cases, 6 A.L.R.5th 733. 

Damages for killing or injuring dog, 61 A.L:R.5th 635. 

Construction and application of Horse Protection Act of 
1970 (15 USCS § 1821 et seq.), 1381 A.L.R. Fed. 363. 

3A C.J.S. Animals §§ 99 to 116. 


A. A peace officer who reasonably believes that the life or health of an animal is endangered 
due to cruel treatment may apply to the district court, magistrate court or the metropolitan court 
in the county where the animal is located for a warrant to seize the animal. 

B. Ifthe court finds probable cause that the animal is being cruelly treated, the court shall is- 
sue a warrant for the seizure of the animal. The court shall also schedule a hearing on the matter 
as expeditiously as possible within thirty days unless good cause is demonstrated by the state for 


a later time. 


C. Written notice regarding the time and location of the hearing shall be provided to the owner 
of the seized animal. The court may order publication of a notice of the hearing in a APMED APS 


closest to the location of the seizure. 


/ 
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D. If the owner of the animal cannot be determined, a written notice regarding the circum- 
stances of the seizure shall be sa eae posted where the animal is seized at the time the 
seizure occurs. 

E. At the option and expense of the owner, the seized animal may be examined by a veterinar- 
ian of the owner's choice. 

F. Ifthe animal is a type of livestock, seizure shall be pursuant to Chapter 77, Article 18 NMSA 
1978. 


History: Laws 1999, ch. 107, § 2. Effective dates. — Laws 1999, ch. 107, § 7, made the 
act effective on July 1, 1999. 


30-18-1.2. Disposition of seized animals. 


A. If the court finds that a seized animal is not being cruelly treated and that the animal's 
owner is able to provide for the animal adequately, the court shall return the animal to its owner. 

B. Ifthe court finds that a seized animal is being cruelly treated or that the animal's owner is 
unable to provide for the animal adequately, the court shall hold a hearing to determine the dispo- 
sition of the animal. 

C. Anagent of the New Mexico livestock board, an animal control agency operated by the state, 
a county or a municipality, or an animal shelter or other animal welfare organization designated 
by an animal control agency or an animal shelter, in the custody of which an animal that has been 
cruelly treated has been placed may petition the court to request that the animal's owner may be 
ordered to post security with the court to indemnify the costs incurred to care and provide for the 
seized animal pending the disposition of any criminal charges of committing cruelty to animals 
pending against the animal's owner. 

D. The court shall determine the amount of security while taking into consideration all of the 
circumstances of the case including the owner's ability to pay, and may conduct periodic reviews of 
its order. If the posting of security is ordered, the animal control agency, animal shelter or, animal 
welfare organization may, with permission of the court, draw from the security to indemnify the costs 
incurred to care and provide for the seized animal pending disposition of the criminal charges. 

E. Ifthe owner of the animal does not post security within fifteen days after the issuance of the 
order, or if, after reasonable and diligent attempts the owner cannot be located, the animal may 
be deemed abandoned and relinquished to the animal control agency, animal shelter or animal 
welfare organization for adoption or humane destruction; provided that if the animal is livestock 
other than poultry associated with cockfighting, the animal may be sold pursuant to the proce- 
dures set forth in Section 77-18-2 NMSA 1978. 

F. Nothing in this section shall prohibit an owner from voluntarily relinquishing an animal to 
an animal control agency or shelter in lieu of posting security. A voluntary relinquishment shall 
not preclude further prosecution of any criminal charges alleging that the owner has committed 
felony cruelty to animals. 

G. Upon conviction, the court shall place the animal with an animal shelter or animal welfare 
organization for placement or for humane destruction. 

H. As used in this section, "livestock" means all domestic or dcrhaaietted animals that are 
used or raised on a farm or ranch and exotic animals in captivity and includes horses, asses, mules, 
cattle, sheep, goats, swine, bison, poultry, ostriches, emus, rheas, camelids and farmed cervidae but 
does not include canine or feline animals. 


History: Laws 1999, ch. 107, § 3; 2009, ch. 43, § 1. The 2009 amendment, effective June 19, 2009, added 
. Subsections, C, D,.E, F and H. 


30-18-1.3. Costs. 


A. Upon conviction, a defendant shall be liable for the reasonable cost of boarding the animal 
and all necessary veterinary examinations and care provided to the animal. The amount of these 
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costs shall be offset by the security posted pursuant to Section 30-18-1.2 ct ep 1078. meas slay 
security funds shall be returned to the defendant. 

B. In the absence of a conviction, the seizing agency shall bear the costs of boarding the aniial 
and all necessary veterinary examinations and care of the animal during the pendency of the pro- 
ceedings, return the animal, if not previously poling aay and all of the security posted puree 
to Section 30-18-1.2 NMSA 1978. 


History: Laws 1999, ch. 107, § 4; 2009, ch, 43, § 2. and added the last two sentences; in Subsection B, added 
The 2009 amendment, effective June 19, 2009, in Sub- the provision that the seizing agency shall return the ani- 
section A, added "reasonable" before "cost of boarding" mal and amounts of the security posted. 


30-18-2. Repealed. 


Repeals. — Laws 1999, ch. 107 § 6 repealed 30-18-2 rovisions of former section, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1968, ch. 308, § 18-2, MOneSource.com. For present wage a We provisions, 
relating to injury to animals, effective July 1, 1999, For see 30-18-1 NMSA 1978: if 


30-18-2.1. Repealed. eee 
Repeals. — Laws 1999, ch. 107 § 6 repealed 30-18- sections, see the 1998 NMSA: 1978 on’ NMOneSource 


2.1 NMSA 1978, as enacted by Laws 1981, ch, 226,§.1,.. - .com, For present comparable provisions, see 30-18-1 
relating to malicious slaughter of domestic canine ani- NMSA 1978. 


mals, effective July 1, 1999. For provisions of former 


30-18-83. Unlawful branding. 


Unlawful branding consists of either: 

A. branding, marking or causing to be branded or marked any animal, which is the property of 
another, with any brand not the brand of the owner of the animal; 

B. defacing or obliterating any brand or mark upon any animal which i is the property of an- 
other; or 

C, using any brand unless said brand shall have been duly fecorded | in the office of the cattle 
sanitary board of New Mexico [New Mexico livestock board] or the sheep sanitary board of New 
Mexico [New Mexico livestock board], whichever is applicable, and the person holds a certificate 
from the cattle sanitary board [New Mexico livestock board] or the sheep sanitary board [New 
Mexico livestock board] certifying to the fact of such record. 

Whoever commits unlawful branding is guilty of a fourth degree felony, 


History: 1953 Comp., § 40A- 18-3, enacted by Laws State v. Vickery, 1973-NMCA-091, 85 N.M. 389, 512 P.2d 


1963, ch. 808, § 18-3. 962, cert. denied, 85 N.M. 380, 512 P.2d 953. 

Bracketed material. — The bracketed material was Equal protection. — As 77-9-4 NMSA 1978 applies to 
inserted by the compiler and is not part of the law, Sec- branding requirements generally while Subsection C. of 
tion 47-2-1, 1953 Comp., establishing the cattle sanitary this section applies specifically to the use of an unrecorded 
board, and 47-8-2, 1953 Comp., establishing the sheep brand, one section does not provide a different penalty for 
sanitary board and related sections, were repealed by * the identical act prohibited by the other, and hence these 
Laws, 1967, ch, 213, § 12,,Section 77-2-2 NMSA 1978 cre- sections do not violate the requirement of equal protec- 
ated the New Mexico livestock board, and provided that tion of the laws. State v. Vickery, 1973-NMCA-091, 85 N.M. 
reference to the above-mentioned sanitary boards shall - 889, 512 P.2d 962, cert. denied, 85 N.M. 380, 512 P.2d 953. 
mean the livestock board. e) Purpose of Subsection C is to prevent a kind of 

Cross references. — For description of bovine animal theft peculiarly easy of commission and difficult of dis- 
in a criminal indictment, see 31-7-1 NMSA 1978. covery and punishment, and to afford special protection 

For Livestock Code, see 77-2-1 NMSA 1978 et seq. to the important industry of stockraising. State v. Vick- 

For provisions regarding the branding of animals, and ery, 1973-NMCA-091, 85 N.M. 389, 512. P.2d 962; cert. 
penalties for violation thereof, see 77-9-3 to 77-9-5 NMSA denied, 85 N.M. 380, 512 P.2d 958; State v. Thompson, 
1978. 1958-NMSC-072, 57 N.M, 459, 260 P.2d 370, 

Criminal intent is not element of crime stated in 
ANNOTATIONS Subsection C. State v. Vickery, 1973-NMCA-091, 85 N.M. 

Due process. — Subsection C is a reasonable exercise 389, 512 P.2d 962, cert. denied, 85 N.M. 380, 512 P.2d 953. 
of the police power of New Mexico; in the light of its pur- , Brand not proof of defendant's Pyper ‘ship, — Proof 
pose, its application to innocent acts and the felony pen- that calf bore defendant's brand in prosecution for steal- 
alty it provides do not violate due process requirements. ing and branding the animal did not constitute prima facie 


evidence that defendant owned the animal under statute 
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providing that registration in the brand book under seal of 
the cattle sanitary board (now New Mexico livestock board) 
constituted prima facie proof that person owning recorded 
brand was owner of animal branded with ‘such brand. State 
v. Reed, 1951-NMSC-021, 55 N.M. 231, 230 P.2d 966, cert. 
denied, 342 US. 932, 72 S. Ct. 374, 96 L. Ed. 694 (1952), 

Indictment defective. — An indictment under Laws 
1919, ch. 57, § 1 (former 40-4-15, 1953 Comp.), prohibit- 
ing branding of unmarked animals with mark not the 
recorded, kept up or running mark or brand of the user, 
was fatally defective if it failed to allege that the brand 
was placed upon an unbranded animal. State v. Lopez, 
1922-NMSC-061, 28 N.M. 216, 210 P. 567. 

Instructions on circumstantial evidence. — In- 
struction on circumstantial evidence concerning the steal- 
ing and unlawful branding of a bull calf was not erroneous 


because of inclusion of statement "that before you would 
be authorized to find a verdict of guilty against the defen- 
dant where the evidence is circumstantial, the facts and 
circumstances shown in the evidence must be incompat- 
ible upon any reasonable hypothesis with the innocence 
of the defendant and incapable of explanation upon any 
reasonable hypothesis other than that of the guilt of the 
defendant." State v. Reed, 1951-NMSC-021, 55 N.M. 231, 
230 P.2d 966, cert. denied, 342 U.S, 932, 72 S. Ct. 374, 96 
L, Ed. 694 (1952). 

The court was not required to give an instruction on 
circumstantial evidence which was cumulative. State v. 
Reed, 1951-NMSC-021, 55 N.M. 231, 230 P.2d 966, cert. 
denied, 342 U.S. 932, 72 S. Ct. 374, 96 L. Ed. 694 (1952). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 3A 
C.J.S. Animals §§ 23 to 30. 


30-18-4. Unlawful disposition of animal. 


Unlawful disposition of animal consists of: 


A. skinning or removing without the permission of the owner any part of the hide of any neat 


cattle found dead; 


B. abandoning any livestock without giving reasonable notice to the owner, where the livestock 
has been entrusted by the owner to such person for the herding, care or safekeeping upon a con- 


tract for a valuable consideration; 


C.._ taking any livestock for use or work, without the consent of the owner; 
D. driving or leading any animal being the property of another from its usual range, without 


the consent of the owner; 


E. contracting, selling or otherwise disposing of any animal, which a person has in his possession 
or under his control on shares or under contract, without the consent of the owner of such animal; or 
F. knowingly buying, taking or receiving from any person having in his possession, or under his 
control, any animal on shares or under contract, without the consent of the owner of such animal. 
Whoever commits unlawful disposition of animal is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-18-4, enacted by Laws 
1963, ch. 303, § 18-4. 

Cross references. — For notification of intention to 
slaughter cattle, see 7-23-1, 7-23-2 NMSA 1978. 

For description of bovine animal in indictment, see 31- 
7-1 NMSA 1978. 


ANNOTATIONS 


Former law not violative of equal protection. — 
Classification in former law providing for the punishment 


of all persons who skin or remove the hide from the car- 
cass of neat cattle found dead without the permission of 
the owner, but exempting all employees of railroad compa- 
nies so doing when the animal was killed by the railroad 
company, was entirely constitutional. State v. Thompson, 
19538-NMSC-072, 57 N.M. 459, 260 P.2d 370 (decided un- 
der prior law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 3A 
C.J.S. Animals §§ 119, 120. 


30-18-5. [Illegal confinement of animals.] 


Illegal confinement of animals consists of: 


A. detaining for more than two (2) hours for the purpose of milking any cow, without the per- 
mission of the owner; 

B. taking and detaining any bull for the purpose of improving livestock, without the consent of 
the owner; 

C. intentionally separating offspring of livestock from the mother, unless branded. Provided that, 
when milk cows, which are actually used to furnish milk for household or dairy purposes, have 
calves, that are unbranded, such young animals may be separated from their mother and inclosed; or 

D. confining, or in any manner interfering with the freedom of, or selling, or offering to sell, 
any freshly branded animal, unless such animal has been previously branded with an older and 
duly recorded brand for which the person has a legally executed bill of sale from the owner of such 
brand or unless such animals are with their mother, or unless such animals are the calves of milk 
cows when such cows are actually used to furnish milk for household purposes or for carrying on a 


1113 


©2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-18-6 CRIMINAL OFFENSES 30-18-8 


dairy; but in every such case the person, firm-or corporation, separating calves from their mother 

for either of these purposes shall, upon the demand of any sheriff, inspector or other officer, pro- 

duce, in a reasonable time, the mother of each of such calves so that interested parties may ascer- 

tain if the cow does or does not claim and suckle such calf. 
Whoever commits illegal confinement of animals is guilty of a misdemeanor. 


History: 1958 Comp., § 40A-18-5, enacted by Laws of age, it using the words "the said:calves being, then 


1968, ch. 308, § 18-5; 1965, ch. 3, § 1. and there under:seven months of age." State v. Brooken, 

Bracketed material. — The bracketed material was 1914-NMSC-075, 19 N.M. 404, 143 P..479 (decided under 
inserted by the compiler and is not part of the law. prior law). m 

Evidence sufficient. — Evidence that calf was found 

ANNOTATIONS chained in depression in defendant's pasture and that 

Indictment adequate. — An indictment under Laws defendant's riding horse was seen. close to such depres- 

1901, ch. 23, § 1 (former 40-4-29, 1953 Comp.), prohibiting sion was sufficient to support conviction under Laws 1901, 


ch, 28, § 1 (former 40-4-29, 1953 Comp.). State v. Blevins, 
1935-NMSC- 083, 39 N.M. 532, 51 P.2d 599 eyes under 
prior law). 


separation of calves under seven months old from their 
mothers, was valid, even though it did not directly and 
positively allege that calves were under seven months 


30-18-6. Transporting stolen livestock. 


Transporting stolen livestock consists of knowingly transporting or carrying any stolen or un- 
lawfully possessed livestock or any unlawfully possessed game animal, or any parts thereof. 
Whoever commits transporting stolen livestock is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-18-6, enacted by Laws For authority of officers to stop vehicles naps 
1963, ch. 308, § 18-6, .. livestock, see 77-9-46, 77-9-51 NMSA 1978. 
Cross references. — For penalties for violation of fish 
and game laws or regulations, see 17-2-10 NMSA 1978. ANNOTATIONS 
For seizure and disposition of game and vehicles under Transporting stolen livestock and larceny of live- 


fish and game laws, see 17-2-19 NMSA 1978 et seq. 


stock. — Defendant's ‘conviction for transporting stolen 
For prohibition against transporting game or fish taken F e 


livestock, when considered with his conviction for larceny 


from unlicensed parks or lakes, see 17-4-10 NMSA 1978, of livestock. violated his constitutional ri 
) : . ght to be free of 
For transportation of sheep, see 77-8-3 NMSA 1978 et seq. double jeopardy. State v. Clark, 2000-NMCA-052, 129 N.M. 
For transportation of livestock, see 77-9-28 NMSA 1978 194, 3 P.3d 689, cert: denied, 129 N.M. 207, 4 P.3d 35. 
et seq. , ; j " : : Section inapplicable, — This section does not apply to 
For penalties for exporting animals without inspection, the transporting of elk, State v. Parson, 2005-NMCA-083, 
see 77-9-31 NMSA 1978. 137 N.M. 773, 115 P.3d 236, | 


30-18-7. Misrepresentation of pedigree. 


Misrepresentation of pedigree consists of either the giving, obtaining, misrepresenting or exhib- 
iting of any type of registry certificate or transfer certificate, pertaining to the pedigree registry of 
any animal, knowing such certificate to be false or misleading, or to have been secured. by means 
of false pretenses or false representations. 

Whoever commits misrepresentation of pedigree is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-18-7, enacted by Laws 
1963, ch. 3038, § 18-7, 


30-18-8. [Killing unbranded cattle; killing, without bill of sale, cattle 
bearing brand of another person; penalty.] 


Any person, firm or corporation, who shall kill or cause to be killed, for sale or use any un- 
branded neat cattle, or any cattle on which the brand has not peeled off and fully healed, unless 
such cattle shall have an older and duly recorded brand; or shall kill, or cause to be killed for sale 
or use any neat cattle having a brand not legally owned by such person, firm or corporation, with- 
out having taken a duly acknowledged bill of sale for the same from the owner thereof, shall be 
deemed guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-18-8, enacted by Laws 
1965, ch: 7; § 1. i 
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30-18-9. Dog fighting and cockfighting; penalty. 


A. It is unlawful for any person to cause, sponsor, arrange, hold or participate in a fight be- 
tween dogs or cocks for the purpose of monetary gain or entertainment. Participation in a fight 
between dogs or cocks for the purpose of monetary gain or entertainment consists of an adult 
knowingly: 

(1) being present at a dog fight without attempting to interfere with or stop the contest; 
or 

(2) owning or equipping one of the participating dogs or cocks with knowledge of the con- 
test. 

B.. It is unlawful to train, equip or sponsor a dog or cock for the purpose of having it participate 
in a fight with another dog or cock, respectively, for monetary gain or entertainment. 

C. Any person violating the provisions of Subsection A or B of this section, as it pertains to 
dogs, is guilty of a fourth degree felony. 

D.., Any person violating the provisions of Subsection A or B of this section as it pertains to cocks: 

(1) upon a first conviction, is.guilty of a petty misdemeanor; 
(2) upon a second conviction, is guilty of a misdemeanor; and 
(3) upon a third or subsequent conviction, is guilty of a fourth degree felony.. 


History: Laws 1981, ch, 30, § 1; 2007, ch. 6, § 2. Subsection A; added “or cock" and "or cock, respectively" 
The 2007 amendment, effective June 15, 2007, after the words "dog" in Subsection B; added "as it per- 
added "or cocks" after the word "dogs" in Subsection A; tains to dogs" after the word "section" in Subsection C; 


changed "such a fight" to "a dog fight" in Paragraph (1) of and added Subsection D to provide penalties. 


30-18-10. Exclusion. 


Nothing in this act [380-18-9, 30-18-10 NMSA 1978] shall be construed to.prohibit or make un- 
lawful the taking of game animals, game birds or game fish by the use of dogs, provided the person 
so doing is licensed as provided by law and is using such dogs in a lawful manner. 


History: Laws 1981, ch. 80, § 2. 


30-18-11. Unlawful tripping of an equine; exception. 


A. Unlawful tripping of an equine consists of intentionally using a wire, pole, stick, rope or any 
other object to cause an equine to lose its balance or fall, for the purpose of sport or entertainment. 

B. The provisions of Subsection A of this section do not apply to ue an equine down for 
medical or identification purposes. 

C. As used in this section, "equine" means a horse, pony, mule; dohkes or hinny. 

D. ‘Whoever commits unlawful tripping of an equine is guilty of a misdemeanor. 

E. Whoever commits unlawful tripping of an equine that causes the maiming, crippling or 
death of the equine is guilty of a fourth degree felony. 


History: Laws 1995, ch. 118, § 1. Effective dates. — Laws 1995, ch. 113, § 2 makes the 
act effective July 1, 1995. 


30-18-12. Injury to livestock. 


A. Injury to livestock consists of willfully and maliciously poisoning, killing or injuring. live- 
stock that is the property of another. 

B. As used in this section, "livestock" means cattle, sheep, buffalo, horses, mules, goats, swine 
and ratites.., ' 

C. Whoever commits injury to livestock is guilty of a fourth degree felony. 


History: Laws 1998, ch.35,§1. Effective dates. — Laws 1998, ch. 35, § 2 makes the 
act effective July 1, 1998. 
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30-18-13. Injury to a police dog, police horse or fire dog; harassment of 
a police dog, police horse or fire dog. 


A. As used in this section: 

(1) "fire dog" means a dog used by a fire department, special fire district or the state fire 
marshal for the primary purpose of aiding in the detection of flammable materials or the investi- 
gation of fires; 

(2) "police dog" means a dog used by a law siiforceniBit or corrections agency that is spe- 
cially trained for law enforcement or corrections work in the areas of tracking, suspect apprehen- 
sion, crowd control or drug or explosives detection; and 

(3) "police horse" means a horse that is used by a law enforcement or corrections agency 
for law enforcement or corrections work. 

B. Injury to a police dog, police horse or fire dog consists of willfully and with intent to injure or 
prevent the lawful performance of its official duties: 

(1) striking, beating, kicking, cutting, stabbing, shooting or administering poison or any 
other harmful substance to a police dog, police horse or fire dog; or 

(2) throwing or placing an object or substance in a manner that is likely to produce injury 
to a police dog, police horse or fire dog. 

C. Whoever commits injury to a police dog, police horse or fire dog when the injury causes the 
animal minor physical injury or pain is guilty of a petty misdemeanor and shall be sentenced pur- 
suant to the provisions of Section 31-19-1 NMSA 1978. 

D. Whoever commits injury to a police dog, police horse or fire dog when the injury causes the 
animal serious physical injury or death or directly causes the destruction of the animal is guilty 
of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 
NMSA 1978. 

E. A person convicted of injury to a police dog, police horse or fire dog may be ordered to make 
restitution for the animal's veterinary bills or replacement costs of the animal if it is ot ateigs 
disabled, killed or destroyed. 

F. Harassment of a police dog, police horse or fire dog consists of a person willfully and mali- 
ciously interfering with or obstructing a police dog, police horse or fire dog by frightening, agitat- 
ing, harassing or hindering the animal. 

G. Whoever commits harassment of a police dog, police horse or fire dog is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

H.. Whoever commits harassment of a police dog, police horse or fire dog that results in bodily 
injury to a person not an accomplice to the criminal offense is guilty of a misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

I. It is an affirmative defense to a prosecution brought pursuant to the provisions of this sec- 
tion that a police dog, police horse or fire dog was not handled in accordance with well-recognized 
national handling procedures or was handled in a manner contrary to its own department's han- 
dling policies and procedures. 


History: Laws 1999, ch. 107, § 5. Effective Hates — Laws 1999, ch. 107, § 7, a the 
! act effective on July 1, 1999. 
30-18-14. Livestock crimes; livestock inspectors to enforce. 


Livestock inspectors who are certified peace officers shall enforce the provisions of Chapter 30, 
Article 18 NMSA 1978 and other criminal laws relating to livestock. 


History: Laws 2001, ch. 8, § 1 and Laws 2001, ch. enforce. Livestock inspectors who are certified peace of- 
341,§ 1. ficers may enforce the provisions of Chapter 30, Article 18 

Duplicate laws. — Laws 2001, ch. 8, § 1, approved NMSA 1978 and other criminal laws relating to livestock." 
March 14, 2001, and Laws 2001, ch. 341, § 1, approved The section is set out as enacted by Laws 2001, ch, 341, 
April 5, 2001, both effective June 15, 2001, enacted two § 1, See 12-1-8 NMSA 1978. 


versions of this section. Laws 2001, ch. 8, § 1 would have 
read as follows: "Livestock crimes; livestock inspectors to 
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30-18-15. Intracardiac injection prohibited on conscious animal. 


A. Itis unlawful for an employee or agent of an animal control service or facility, animal shel- 
ter or humane society to use intracardiac injection to administer euthanasia on a conscious animal 
if the animal could first be rendered unconscious in a humane manner. 

B. A person who violates the provisions of Subsection A of this section is guilty of a misde- 
meanor and shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2004, ch. 35, § 1. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 35 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. : 


30-18-16. Coyote-killing contests prohibited; definition; penalties. 


A. It is unlawful for a person to organize, cause, sponsor, arrange, hold or participate in a 
coyote-killing contest. 
B. As used in this section, "coyote-killing contest" means an organized or sponsored competi- 
tion with the objective of killing coyotes for prizes or entertainment, — 
C. Organizing, causing, sponsoring, arranging or holding a coyote-killing contest consists of a 
person knowingly: 
(1) planning, organizing or enticing a person to participate in a coyote-killing contest; or 
(2) providing the venue for a coyote-killing contest. 
D. Participation in a coyote-killing contest consists of a person knowingly taking part in a 
coyote-killing contest. 
E. A person who organizes, causes, sponsors, arranges or holds a coyote- -killing contest is guilty 
of a misdemeanor. 
F. A person who participates in a coyote-killing contest is guilty of a petty misdemeanor. 
G. Nothing in this section shall be construed to prohibit a person from protecting a person or 
property or the state game commission from carrying out the statutory authority allowed by Chap- 
ter 17 NMSA 1978 in a non-coyote-killing contest setting. 


History: Laws 2019, ch. 151, § 1. Effective dates. — Laws 2019, ch, 151, § 2 made Laws 
2019, ch. 151, § 1 effective July 1, 2019. 
ARTICLE 19 
Gambling 
Sec. Sec. 
80-19-1. Definitions relating to gambling. 30-19-9. Evidence of unlawful use of premises. 
30-19-2. Gambling. 30-19-10. Forfeiture of equipment. 
30-19-3. Commercial gambling. 80-19-11, Remedy of lessor. 
30-19-4. Permitting premises to be used for gambling. 30-19-12. Duties of enforcement officials, 
30-19-5. Dealing in gambling devices. 30-19-13. Bribery of participant in a contest. 
30-19-6. Permissive lottery. 30-19-14, Testimony of witnesses to gambling. 
30-19-7. Fraudulently operating a lottery. 30-19-15. Unlawful to accept for profit anything of value 
30-19-7.2. Recreational bingo exception. to be transmitted or delivered for gam- 
30-19-8. Gambling and gambling houses as public. nui- bling; penalty. 
sance, 


30-19-1. Definitions relating to gambling. 


As used in Chapter 30, Article 19 NMSA 1978: 

A. "antique gambling device" means a gambling device manufactured before 1970 and sub- 
stantially in original condition that is not used for gambling or commercial gambling or located in 
a gambling place; 
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B. "bet" means a bargain in which the parties agree that, dependent upon chance, even though 
accompanied by some skill, one stands to win or lose anything of value specified in the agreement. 
A bet does not include: 

(1) bona fide business transactions that are valid under the law of contracts, including: — 
(a) contracts for the purchase or sale, at a future date, of securities or other commodi- 
ties; and bas Sat 
(b) agreements to compensate for loss caused by the happening of the chance, includ- 
ing contracts for indemnity or guaranty and life or health and accident insurance; 

(2) offers of purses, prizes or premiums to the actual contestants in any bona fide contest 
for the determination of skill, speed, strength or endurance or to the bona fide owners of animals 
or vehicles entered in such contest; 

(8) a lottery as defined in this section; or 

(4) betting otherwise permitted by law; 

C. "gambling device" means a contrivance other than an antique niin device that is not li- 
censed for use pursuant to the Gaming Control Act [Chapter 60, Article 2E NMSA 1978] and that, 
for a consideration, affords the player an opportunity to obtain anything of value, the award of 

which is determined by chance, even though accompanied by some skill, whether or not the prize 
is automatically paid by the device; 

D. "gambling place" means a building or tent, a vehicle, whether self-propelled or not, or a 
room within any of them that is not within the premises of a person licensed as a lottery retailer or 
that is not licensed pursuant to the Gaming Control Act, one of whose principal uses is: 

(1) making and settling of bets; 

(2) ‘receiving, holding, recording or forwarding bets or offers to bet; » 

(3) conducting lotteries; or 

(4) playing gambling devices; and 

E. "lottery" means an enterprise wherein, for a consideration, the participants are given an op- 
portunity to win a prize, the award of which is determined by chance, even though accompanied by 
some skill. "Lottery" does not include the New Mexico state lottery established and operated pur- 
suant to the New Mexico Lottery Act [Chapter 6, Article 24 NMSA 1978] or gaming that is licensed 
and operated pursuant to the Gaming Canival Act. As used in this subsection, "consideration" 
means anything of pecuniary value required to be paid to the promoter in order to participate in a 
gambling or gaming enterprise. 


History: 1953 Comp., § 40A-19-1, enacted by Laws ANNOTATIONS 
1963, ch. 303, § 19-1; 1965, ch. 37, § 1; 1985, ch. 108, ! : 4 ‘aitenals ‘ 
§ 1; 1995, ch, 155, § 87; 1997, ch. 190, § 66; 2002, ch. Due’ process.“ “Gambling ‘device ‘is derinet wis 
102, § 1. acceptable clarity, given the legislative dilemma of draft- 
Cross references, — For the Indian Gaming Compact, ing criminal statutes general enough to escape legalistic 
see 11-13-1 NMSA 1978. evasion while specific enough to give fair warning of pro- 
The 2002 amendment, effective March 5, 2002, substi- scribed conduct. State v. Marchiondo, 1973-NMCA-137, 85 
tuted "manufactured, before 1970" for "twenty-five years N.M, 627, 515 P.2d 146, cert, denied, 85 N.M. 639, 515 P.2d 
of age or older" in Subsection A. 643. ; 
The 1997 amendment, effective June, 20, 1997; de- Meaning of "lottery". — A lottery was a game of haz- 
leted former Subsection C defining "lottery", redesignated ard in which small sums of money were ventured for 
former Subsections D and E as Subsections C and D, in- chance of obtaining a larger value in money or other arti- 
serted "that is not. licensed for use pursuant’ to the Gam- cles, and the test employed for detecting a lottery was the 
ing Control Act. and" near the. beginning of Subsection presence of a prize, chance and consideration, the pres- 
C, inserted."that.is not within the premises of a person ence of all three compelling its characterization as such. 
licensed as a lottery retailer or that is not licensed pursu- State v, Jones, 1940-NMSO-066, 44 N.M. 623, 107 P.2d 324 
ant to the Gaming Control Act" in the first sentence of (decided under prior law). 
Subsection D, added Subsection E, and made minor stylis- Test employed. — The test employed for detecting a 
tic changes throughout the section. lottery is the presence of three elements, prize, chance and 
The 1995 amendment, effective July 1, 1995, in Sub- consideration. State v, Jones, 1940-NMSC-066, 44 N.M. 
section C, inserted "other than the New Mexico ‘state - 623, 107 P.2d 324 (opinion rendered under prior law). 
lottery established and operated pursuant to the New Baseball pools. — Where tickets were sold in books 
Mexico Lottery Act" and made minor stylistic changes of 120, to be:sold at 10 cents each, entitling the holder 
throughout the section... toa $9. 00 prize from a lucky ticket containing the names 
The 1985 amendment Ee re: Subsection A, redesig- of two ball teams making the high scores each day, there 
nated former Subsections A, B, C, and D as present Sub- was a lottery, although the tickets themselves did’ not 
sections B, C, D, and E, respectively, sndandertea other convey the information as to the prize. State! v. Butler, 
than an antique gambling device" following "contrivance" 1938-NMSC-017, 42 N.M, 271, 76 P.2d 1149. 


near the beginning of Subsection D. 
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"Bank Night" scheme. — Scheme operated under 
name “Bank Night" involved an element of "consid- 
eration" which together with elements of "prize" and 
"chance," constituted the scheme of a "lottery" under 
prior law. State v. Jones, 1940-NMSC-066, 44 N.M. 623, 
107 P.2d 324. 

Meaning of "gambling device". — No contrary intent 
appearing in the statute, the ordinary and usual meaning 
of the term "gambling devices" is to be used, that is, those 
devices which are normally associated with gambling. 
State v. Marchiondo, 1973-NMCA-137, 85 N.M. 627, 515 
P.2d 146, cert. denied, 85 N.M.'639, 515 P.2d 643. 

Where there is no allegation that owners of slot ma- 
chines were involved in illegal gambling, and the only per- 
sons who played the slot machines were the owners and 
their social acquaintances, and there is no allegation or 
proof that anyone playing a machine made any money ex- 
cept through winnings as a player, no "consideration" was 
paid to owners to play a machine so there is no "gambling 
device". State ex rel. N.M. Gaming Control Bd. v. Ten (10) 
Gaming Devices, 2005-NMCA-117, 138 N.M. 426, 120 P.3d 
848, cert. quashed, 2006-NMCERT-003, 139 N.M. 352,132 
P.3d 1038. 

Computer terminal was not a gambling device. 
— Where defendant owned and operated an internet cafe 
where customers could purchase time on the internet us- 
ing computer terminals in the cafe as a promotion, defen- 
dant gave customers free entries into a sweepstakes that 
awarded cash prizes determined by chance; defendant's 
computer system pre-determined the winhing sweep- 
stakes entries; sweepstake entries were delivered to cus- 
tomers in the form or a "swipe card" that was swiped 
into a reader for visual display at the café's counter or 
at individual computer terminals; money could not be 
inserted into the computer terminals to participate in 
the sweepstakes; additional sweepstake entries could 
only be obtained from the café's counter and then down- 
loaded upon the "swipe card"; and the computer ter- 
minals gave consumers anything of value, defendant's 
computer terminals were not a gambling device. State 
v. Vento, 2012-NMCA-099, 286 P.3d 627, cert. granted, 
2012-NMCERT-009. 

Exchange of pull tabs for free games won on video 
machines. — The practice of exchanging pull tabs for free 
games won on electronic video games was impermissible 
under the Bingo and Raffle Act, Chapter 60, Article 2B 
NMSA 1978, since to permit operation of the machines for 
such purpose would be to sanction commercial gambling. 
American Legion Post No. 49 v, Hughes, 1994-NMCA-153, 
120 N.M. 255, 901 P.2d 186, cert. quashed, 120 N.M. 117, 
898 P.2d 1255. 

Extent of pari-mutuel exemption. — It was the in- 
tention of the legislature to exempt pari-mutuel betting 
from the general provisions of the gambling laws only 
when done by patrons who are physically present at the 
track; one who is not personally present at the track is 
not a patron thereof and does not come within the pari- 
mutuel exemption at Section 60-1-10 NMSA 1978. 
Schnoor v. Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 
922 (decided under prior law). 

Off-track betting illegal. — The giving of money to 
defendant and his transporting it to the place of betting 
was inseparable from the act of placing the bet itself; to 
sanction such a procedure would permit a mode of gam- 
bling not allowed by the pari-mutuel statute. Schnoor v. 
Griffin, 1968-NMSC-067, 79 N.M. 86, 439 P.2d 922 (de- 
cided under prior law). 

Illegal gambling contract unenforceable. — The 
public policy of New Mexico is to restrain and discour- 
age gambling and must override the rule which prevents 
unjust enrichment, particularly where there is a choice 
between that which is considered to be for the benefit of 
the public at large as distinguished from any benefit to an 
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individual litigant. Schnoor v. Griffin, 1968-NMSC-067, 
79 N.M. 86,439 P.2d 922 (decided under prior law). 

Applicability of gambling laws to Indians. — State 
law did not permit authorization of "all forms of casino- 
style games" in compacts with Indian tribes negotiated by 
the governor pursuant to the federal Indian Gaming Regu- 
latory Act. State ex rel. Clark v, Johnson, 1995-NMSC-048, 
120 N.M. 562, 904 P.2d 11. 

State statutes are not superseded by federal laws 
relating to lottery broadcasting; being a form of gam- 
bling, lotteries are primarily a matter of state interest 
and policy under the police power. 1963-64 Op. Att'y Gen. 
No. 63-141 (opinion rendered under prior law). 

Since there is no indication of a congressional intent to 
reserve regulation of the broadcasting of lotteries to the 
federal government, states may regulate such broadcasts 
to the same extent as the broadcasting of other gambling 
information. 1963-64 Op. Att'y Gen. No. 63-141 (opinion 
rendered under prior law). 

Meaning of "lottery". — A lottery has been defined as 
a plan which contains the elements of prize, chance and 
consideration. 1963-64 Op. Att'y Gen. No. 63-141 (opinion 
rendered under prior law). 

Test employed. — The test employed for detecting a 
lottery is the presence of three elements, prize, chance and 
consideration. 1965-66 Op. Att'y Gen. No. 65-196; 1959-60 
Op. Att'y Gen. No. 60-05; 1955-56 Op. Att'y Gen. No. 6516, 
No. 6347, No. 6168 (opinion rendered under prior law). 

Consideration present even without purchase 
from promoter, — The consideration necessary for a lot- 
tery may be present even where no purchase is required 
as a condition precedent to eligibility for a prize. 1963-64 
Op. Att'y Gen. No. 63-141 (opinion rendered under prior 
law). 

Where a lottery plan involves increased traffic to the 
participating stores with a necessarily resultant increase 
in sales, therein lies the financial advantage to the pro- 
moter and thus consideration as defined in this section. 
1963-64 Op. Att'y Gen. No. 63-141 (opinion rendered un- 
der prior law). 

Broadening of exclusions. — By the 1965 amend- 
ment to this section the legislature intended to liberalize 
or broaden the definition of activities that were not pro- 
hibited by law. 1964-65 Op. Att'y Gen. No. 65-196. 

Definition of lottery. — The definition of lottery was 
intended to broaden the exclusions for certain types of op- 
erations which were not basically an attempt to hazard 
a sum for the hope of a larger sum. 1969 Op. Att'y Gen. 
No. 69-60, 

Substance of scheme important. — In analyzing an 
operation to determine whether or not it is a lottery, the 
court must look to the substance of the scheme as well as 
the form. 1969 Op. Att'y Gen. No. 69-60. 

Activity primarily a lottery. — When a promoter 
charges more than the usual price of an innocent activ- 
ity and advertises that prizes will be drawn by lot and 
awarded to the holder of the ticket for the activity then 
the activity is primarily a lottery. 1969 Op. Att'y Gen. 
No. 69-60. 

Drawing hotel room number. — Where plan was to 
assign numbers to each of the rooms of a motel, there be- 
ing some 16 rooms, and as the rooms were filled in the 
course of the evening, to conduct a drawing, with the per- 
son occupying the room number corresponding with the 
number drawn from the hat to receive his room rent free 
for that night, the scheme constituted a lottery and was, 
therefore, illegal under former gambling laws. 1955-56 
Op. Att'y Gen. No. 56-6347, 

Store punch card. — Scheme whereby a punch card 
is given to each customer purchasing merchandise in 
a store or chain of stores, and each time the customer 
purchases items from the store, the dollar amount of the 
purchase is punched out on the card until the customer's 
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purchases reach a certain total, at which point the large 
seal on the card is removed under which is found one of 
three dollar amounts representing the customer's prize, 
or in the alternative, some simple question the answer 
to which entitles the customer to a prize constituted a 
lottery under former gambling laws. 1959-60.Op. Att'y 
Gen, No. 60-05. 

Nature of "pecuniary value" intended. — Pecuniary 
value must be paid over and above payment for a legal 
activity before the giving of a door prize at a legal activity 


CRIMINAL OFFENSES 


is to be considered an illegal lottery. 1969 Op. Att'y Gen.’ 


No, 69-60, 

Pecuniary value..— Element. of pecuniary consider- 
ation for the sole purpose of engaging in the gambling en- 
terprise must be present, 1965-66 Op. Att'y Gen. No. 65-, 
196, 

Hazarding of small sum for larger. — The substance 
of paying something of pecuniary value in order to partici- 
pate in the enterprise is that the small sum/is hazarded 
in the hope of winning a larger sum. 1969 Op. Att'y Gen. 
No. 69-60, 


going rate for a dinner or theater ticket or style show and 
a prize or prizes are given in conjunction with those legal 
activities, one has not paid to the promoter anything of 
pecuniary value in order to participate in the chance at 
the prize. 1969 Op. Att'y Gen. No. 69-60. 

Drawing of numbered tickets of admission to the state 
fair, for a prize, in which those individuals who had pur- 
chased tickets would be entitled to participate, would be 
legal, since no consideration would be paid for the privi- 
lege of participating in the opportunity to win a prize. 
1965-66 Op. Att'y Gen. No. 65-196. 


tions of gambling device and dealing in gambling devices 
in the New Mexico law require a specific intent to use or 
transfer for use with a gambling purpose, and use for en- 
tertainment alone would not subject the parties to pros- 
ecution under the gambling statutes. 1969 Op. Att'y Gen. 
No. 69-54. 

Chance to win prize determinative. — If there was 
no opportunity to obtain anything of value when a gam- 
bling device was used for entertainment, then the item 
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A. making a bet; 

B. 
tery or to play a gambling device; 

C. conducting a lottery; or 
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would not be a gambling device within the definition of 
this section. 1969 Op, Att'y Gen. No, 69-54.’ 

Savings and loan promotion legal. — A savings and, 
loan association may give every’ person who deposits a 
certain amount’ in a savings account a chance to win a 
four-day all-expense-paid trip at a drawing without violat- 
ing the New Mexico gambling laws,:1971 Op. Attly. Gen. 
No, 71-109, 189 

Selling of souvenir tokens. — Where the element 
of chance is absent; slot machines converted into vend-, 
ing machines which will sell souvenir tokens do not fall 
within the definition of gambling device. 1972 Op. Attiy 
Gen. No, 72-39, 

Applicability of gambling laws to Indians, _ 
Where federal law is silent on gambling and state law. 
prohibits it, and such gambling is carried on by Indians . 
in Indian country, the gambling is illegal, with exclusive 
jurisdiction resting in the federal courts unless the gam-, 
bling has already been punished by the tribal court. 1965- 
66 Op. Att'y Gen. No, 65-221 (opinion rendered under 
prior law). 

Under the federal Asaiutilative Crimes Act, there would 
not be a conflict between federal and state laws on gam- 
bling if carried on in Indian country and gambling is il- 
legal in the state. 1965-66 Op. Att'y Gen. No, 65-221 (opin- 
ion rendered under prior law). 

State courts would have jurisdiction over a non- 
Indian charged with conducting a gambling operation on 
an Indian reservation. 1965-66 Op. Att'y Gen. No, 65-221 
(opinion rendered under prior law). 

Am. Jur. 2d, A.L.R. and C,J.S. references, + Scheme 
for efivertiams: or stimulating legitimate business as a lot- 
tery, 48 A.L.R. 1115; 57 A.L.R.'424, 103,A.L.R. 866, 109 
A,L.R. 709, 113 A.L.R. 1121. 

What is a game of chance, 135 A.L.R. 104. 

Validity, construction, and application of statutes or or- 
dinances involved in prosecutions for transmission of wa- 
gers or wagering information related to hookane i inahd 53 
A.L.R.4th 801, 

Private contests and lotteries: entrants! rights and rem- 
edies, 64 A.L.R.4th 1021, 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use or occupancy of prem- 
ises for bookmaking or pool selling, 82 A.L.R.4th 356, 


entering or remaining in a gambling place with intent to make a bet, to participate in a lot- 


D. possessing facilities with intent to conduct a lottery. 
Whoever commits gambling is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-19-2, enacted by Laws 
1963, ch. 308, § 19-2. 

Cross references. — For recovery of gambling losses 
and avoidance of gambling debts, see 44-5-1 NMSA 1978 
et seq. 

For provision granting immunity from punishment for 
gambling toone spr to recover losses, see 44-5-14 NMSA 
1978. 


ANNOTATI ONS 


Double jeopardy not threatened. — Defendant was 
not convicted of different offense than that with which 
he was charged, where information cited former 40-22-1, 
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1953 Comp. and judgment referred to former 40-22-2, 1953 
Comp., as the former section merely defines certain acts 
as unlawful, while the latter section provides the penalty; 
the essential part of the judgment was finding defendant 
guilty of operating a game of chance for money, so that 
the judgment would bar a subsequent prosecution for the 
same offense. State v: La Rue, 1960-NMSC-054, 67 Ae 
149, 353 P.2d 367 (decided under prior law). ' 

Gambling distinguished from commercial gin 
bling. — Gambling under: Subsection A of this sec- 
tion is distinguishable from commercial gambling un- 
der 30-19-3B NMSA 1978 in that this section requires 
only one act whereas 30-19-3B»NMSA 1978 requires 
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more than one act to constitute a violation. State v. Ow- 
ens, 1984-NMCA-105, 103 N.M. 121, 703 P.2d 898, cert. 
quashed, 103 N.M. 62, 702 P.2d 1007 (1985). 

Longstanding prohibition. — The declared prohibi- 
tion against gambling in any manner or form has long been 
a part of the existing law of this state. Ross v. State Racing 
Comm'n, 1958-NMSC-117, 64 N.M. 478, 330 P.2d 701. 

Frequenting and keeping game distinguished. —To 
frequent a gambling table of a banking game was one of- 
fense and to keep such table was another. Territory v. Co- 
pely, 1873-NMSC-007, 1 N.M. 571 (decided under prior law). 

Distribution of common lands by lot illegal. — 
Scheme whereby community land grant attempted to dis- 
tribute some 10,000 acres of common lands among almost 
2000 heirs by lottery, at a nominal fee, amounted to a vio- 
lation of the statute law of this state prohibiting lotter- 
ies, as well as amounting to a dissipation of the assets of 
the corporation, contrary to law. Armijo v. Town of Atrisco, 
1957-NMSC-045, 62.N.M. 440, 312 P.2d 91. 

Hand held "power bingo". — Hand held electronic de- 
vices known as "Power Bingo" are "gambling devices" within 
the meaning of this section and 30-19-3 NMSA 1978, and 
such units may not be used in New Mexico. Citation Bingo, 
Ltd. v. Otten, 1996-NMSC-003, 121 N.M. 205, 910 P.2d 281. 

Defendants not exempt from punishment. 
Where defendants, immediately prior to trial for playing 
at a game of chance for money, filed a civil action for re- 
covery of individual gambling losses under 44-5-14 NMSA 
1978, they were not entitled to exemption from punish- 
ment provided for in that section. State v. Schwartz, 
1962-NMSC-119, 70 N.M. 436, 374 P.2d 418. 

Standing to challenge validity. — Because defen- 
dants were charged with a violation of 30-19-3F NMSA 
1978, they had no standing to challenge 30-19-3E 
NMSA 1978 and this section: State v.  Marchiondo, 
1973-NMCA-137, 85 N.M. 627, 515 P.2d 146, cert. denied, 
85 N.M. 639, 515 P.2d 643. 

Admission of "other crimes" held prejudicial. — The 
admission of evidence of "other crimes, wrongs and miscon- 
duct" is prejudicial error where it laps over into a smear on 
gambling and general criminal activity, destroying the jus- 
tification of relevance on a particular issue of intent. United 
States v. Biswell, 700 F.2d 1310 (10th Cir, 1983), 

Gambling contract unenforceable. — An action 
cannot be maintained on a contract that is illegal or 
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Commercial gambling consists of either: 
A. 
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against public policy, where both parties are equally cul- 
pable. Schnoor v. Griffin, 1968- atthe 067, 79 N.M. 86, 
439 P.2d 922. 

Raffle where purchase unnecessary. — The offering 
by a nightclub and package store of raffle tickets to pa- 
trons upon their entry into the premises, for a drawing to 
be held once a week at which prizes would be given away, 
so long as an individual might participate in the drawing 
without being required to purchase something (part with 
anything of pecuniary value), this would not-fall within 
the statutory definition of a lottery and is not prohibited 
by this section; 1973-74 Op. Att'y Gen. No, 73-31. 

Raffle at $50 per plate dinner. — A noncharitable or- 
ganization may not hold a public dinner, the cost of which 
is $50 per ticket, and at which the organization gives away 
prizes varying in value from a few cents to several hun- 
dred dollars, drawn by lot. 1969 Op. Att'y Gen; No. 69-60, 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur. 2d Gambling §§ 26 to 54, 

Entrapment to commit offense with respect to gambling 
or lotteries, 31 A.L.R.2d 1212, Hi 

Coin-operated pinball machine or similar device, played 
for amusement alone or confining reward to privilege of 
free replays, as prohibited or permitted by anti-gambling 
laws, 89 A.L.R.2d 815. 

Bridge as within gambling laws, 97 A.L.R.2d 1420. 

Private residence: gambling in private residence pro- 
hibited or permitted. by anti- gambling aioe 27 A.L.R.8d 
1074. 

Advertising: promotion a piras of repo pte as crim- 
inal offense under anti-gambling laws; 29 A.L.R.3d 888. 

Criminal liability of member or agent: of private club or 
association, or of owner or lessor of its premises, for viola- 
tion of state or local liquor or gambling laws thereon, 98 
A.L.R.3d 694, 

» Validity of statute or ordinance prohibiting or regulat- 
ing bookmaking or pool selling, 80 A.L.Ri4th 1079. 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use or occupancy of prem- 
ises for bookmaking or pool selling, 82 A.L.R.4th 356, 

Construction and application of statute or ordinance 
prohibiting or regulating bookmaking or pool'selling, 84 
A.L.R.4th 740, 

ua C.J.S. apo § 84 et seq.; 54 C.J.S. Lotteries § 22. 


participating in the earnings of or operating a gambling place; 


B. receiving, recording or forwarding bets or offers to bet; 

C. possessing facilities with the intent to receive, record or forward bets or offers to bet; 
D. for gain, becoming a custodian of anything of value, bet or offered to be bet; 

E. 


conducting a lottery where both the consideration and the prize are money, or whoever with 


intent to conduct a lottery, possesses facilities to do so; or 
F. setting up for use, for the oid eam of gambling, or eaeediing inp proceeds of, any gambling 


device. 


Whoever commits commercial gambling: is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-19-3, ancnaee by awe 
1963, ch. 303, § 19-3. 

Cross references. — For gambling and gambling 
houses deemed public nuisances, see 30-19-8 NMSA a 


ANNOTATIONS. 


Constitutionality. — Subsection F of this section is not 
void for vagueness and uncertainty. State v. Marchiondo, 
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1973-NMCA-137, 85 N.M. 627, 515 Pod 146, cert. denied, 
85 N.M. 639, 515 P.2d 643. 

Standing to challenge validity. — Because defen- 
dants were charged with a violation of Subsection F of 
this section, they had no standing to challenge Subsec- 
tion E and 30-19-2D NMSA 1978. State v. Marchiondo, 
1973-NMCA-137, 85 N.M: 627, 615 P.2d 146, cert. denied, 
85 N.M. 639, 515 P.2d 643, 
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Applicability. — Former law, designed to prevent and 
prohibit gambling, was applicable to private individuals 
and fraternal organizations alike. State v. Las Cruces Elks 
Club, 1950-NMSC-013, 54 N.M. 137, 215 P.2d 821. 

Offense. distinguished from permitting of 
gambling. — Subsection F of this section and Sec- 
tion 80-19-4B NMSA 1978 do not relate to the same activ- 
ity, since Subsection F of this section requires a positive 
act by an accused relating to commercial gambling, while 
Section 30-19-4B NMSA 1978 connotes mere passive ac- 
quiescence in permitting a gambling device to be set up 
for use for the purpose of gambling in a place under his 
control. State v. Marchiondo, 1973-NMCA-137, 85 N.M. 
627, 515 P.2d 146, cert. denied, 85 N.M. 639, 515 P.2d 643. 

As permitting a gambling device to be set up and set- 
ting up a gambling device are not identical acts, an indi- 
vidual could not be held accountable under both sections 
for the same act. State v. Marchiondo, 1973-NMCA-137, 
85 N.M. 627, 515 P.2d 146, cert. denied, 85 N.M. 639, 515 
P.2d 643, 

Gambling distinguished from commercial gam- 
bling. — Gambling under Section 30-19-2A NMSA 1978 
is distinguishable from commercial gambling under Sub- 
section B of this section in that Section 80-19-2A NMSA 
1978 requires only one act whereas this section requires 
more than one act to constitute a violation. State v. Ow- 
ens, 1984-NMCA-105, 103 N.M:; 121, 703 P.2d 898, cert. 
quashed, 108 N.M. 62, 702 P.2d 1007. 

Elements of offense. — That game be played for 
money or anything of value was an essential element in 
violation of former gambling law, as merely playing or op- 
erating the gaming device was not actionable. State v. Val- 
dez, 1947-NMSC-059, 51 N.M. 393, 185 P.2d 977. 

Computer sweepstakes promotion was a lottery. 
— Where defendant owned and operated an internet cafe 
where customers could purchase time on the internet us- 
ing computer terminals in the cafe;.as a promotion, defen- 
dant gave customers free entries into a sweepstakes that 
awarded cash prizes determined by chance; defendant's 
computer system pre-determined the winning sweep- 
stakes entries; customers could not obtain a refund of any 
internet time'they did not use which consisted of 99.75% 
of internet time purchased; and defendant retained 8% 
of revenues from the sale of internet time and used the 
balance of the revenues to pay sweepstake prizes to cus- 
tomers, there was sufficient evidence to support the find- 
ing that defendant's sweepstakes promotion was a lot- 
tery. State v. Vento, 2012-NMCA-099, 286 P.3d 627, cert. 
granted, 2012-NMCERT-009. 

Card game for value. — The game of solo, played with 
cards for something of value, was made an offense by the 
general language of Laws 1921, ch. 86, § 1 (former 40-22- 
1, 1953 Comp.). Grafe v. Delgado, 1924-NMSC-065, 30 
N.M. 150, 228 P, 601. 

Slot machines. — Slot machines, where the chances 
were unequal with the chances in favor of the machine, 
were covered by former gambling law as illegal. Territory 
v. Jones, 1908-NMSC-03014 N.M. 579, 99 P. 338 (1908), 

Hand held "power bingo", — Hand held electronic 
devices known as "power bingo" are "gambling devices" 
within the meaning of this section and Section 30-19-2 
NMSA 1978, and such units may not be used in New Mex- 
ico, Citation Bingo, Ltd. v. Otten, 1996-NMSC-008, 121 
N.M. 205, 910 P.2d 281. 

Free games as thing of value, — Where free games 
were awarded through chance to a'player for his enjoy- 
ment in successfully operating a pinball machine,-he re- 
ceived something of value within proscription of Laws 
1921, ch. 86, § 1 (former 40-22-1, 1953-Comp.), Giomi v, 
Chase, 1942-NMSC-071, 47 N.M. 22, 182 P.2d 715. pit 

Repayment in chewing gum. — Fact that slot ma- 
chine always paid player value of his money in chewing 
gum did not exclude it from operation of anti-gambling 
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law. State v. Apodaca, 1926-NMSC-0538, 32 N.M. 80, 251 
P. 389. 

Supplying of lotiaty tieketa: — One who supplied lot- 
tery tickets to others to be sold, but did not otherwise par- 
ticipate in the promotion of the lottery was nevertheless 
subject to the penalty. State v, Butler, 1938-NMSC-017, 42 
N.M. 271, 76 P.2d 1149. 

Essential allegations, — If allegation that operation 
of a game of chance "for money or anything of value" was 
omitted, the indictment or information failed to charge 
any offense and use of word "unlawfully" operating of a 
game of chance did not cure the defect. State v. Valdez, 
1947-NMSC-059, 51 N.M. 393, 185 P.2d 977. 

Failure to charge offense. — Where information was 
insufficient in failing to charge an offense under statute 
prohibiting operation of games of chance "for money or any- 
thing of value," did not state particulars of the offense and 
did not refer to the section of the statute creating the offense, 
information could not be amended after all the evidence was 
introduced at the trial. State v. Ardovino, 1951-NMSC-018, 
55 N.M. 161, 228 P.2d 947, distinguished in State v. Silva, 
1967-NMCA-008, 78 N.M. 286, 430 P.2d 783. . 

Indictment sufficient. —An information charging ac- 
cused, under former law, with "having in his possession lot- 
tery tickets for the purpose of vending the same contrary 
to the form of the statute," with bill of particulars describ- 
ing the form of the tickets used, was sufficient. State v. 
Butler, 1938-NMSC-017, 42 N.M. 271, 76 P.2d 1149, 

Admissions as part of res gestae. — Unless the 
corpus delicti of the offense charged has been otherwise 
established, a conviction cannot be sustained solely on 
extrajudicial confessions or admissions of an accused, but 
where evidence establishes the commission of the offense 
charged independently of the admissions by appellant, 
admissions at the time of arrest and at the place where 
the paraphernalia was found are a part of the res ges- 
tae and, for that reason, are admissible, State v. La Rue, 
1960-NMSC-054; 67 N.M. 149, 353 P.2d 367 (decided un- 
der prior law). 

Evidence of operating adequate. — While no gam- 
bling was observed on the premises, evidence of discovery 
of gambling paraphernalia in basement of cafe, in which 
defendant and others were also found, along with state- 
ments of defendant admitting that he was the operator, 
pointed unerringly to defendant's guilt. State v. La Rue, 
1960-NMSC-054, 67 N.M. 149, 353 P.2d 367 (decided un- 
der prior law). 

Admission of "other crimes" held prejudicial. — The 
admission of evidence of "other crimes, wrongs and miscon- 
duct" is prejudicial error where it laps over into a smear on 
gambling and general criminal activity, destroying the jus- 
tification of relevance on a particular issue of intent. United 
States v. Biswell, 700 F.2d 1810 (10th Cir. 1983). 

Instruction on operation approved. — Instruction 
that any person who manages, controls or takes or re- 
ceives any money or thing of value from game for running. 
the game or like purpose shall be deemed an operator of 
such game was substantially in the language of the ap- 
plicable statute and correctly stated the law. Kilpatrick v. 
State, 1958-NMSC-117, 58 N.M. 88, 265 P.2d 978. 

Jury instructions were improper. — Where defen- 
dant owned and operated an internet cafe where custom- 
ers could purchase time on the internet using computer 
terminals in the cafe; as a promotion, defendant gave 
customers ‘free entries into a sweepstakes that awarded 
cash prizes determined by chance; defendant's computer 
system pre-determined.the winning sweepstakes entries; 
the jury was instructed on all alternative bases for a com- 
mercial gambling conviction, including the definitions of 
a bet, a lottery, and a gambling device; and the jury re- 
turned a general verdict that found defendant guilty of 
commercial gambling without identifying the underly- 
ing basis for the conviction among the alternatives in 
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the commercial gambling statute, the district court erred 
when it used a general verdict form and instructed the 
jury on the charge of commercial gambling based upon 
the mutually exclusive theories of a lottery or a bet. State 
v, Vento, 2012-NMCA-099, 286 P.3d 627, cert. granted, 
2012-NMCERT-009. 

Questions for jury. — Where there was a substantial 
conflict as to whether or not the defendant operated a 
game of chance for money in his premises on the night in 
question, it was for the jury to determine the weight of the 
evidence, and also the credibility of the witnesses, and not 
the duty of the appellate court to do so. Kilpatrick v. State, 
1953-NMSC-117, 58 N.M. 88, 265 P.2d 978. 

Consideration. — Either a promise by the participant 
to pay if he does not win or payment by the participant 
subject to return of his money should chance make him 
the winner is sufficient as consideration; that a subse- 
quent event may relieve from the promise or payment 
cannot obliterate the fact that at the time the participant 
enters the scheme consideration is oo 1955-56 Op. 
Att'y Gen. No. 55-6168. 

Hither a promise to pay or payment is, when tested by 
the law of contracts, sufficient as consideration. 1955-56 
Op. Att'y Gen. No. 56-6347. 
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Law reviews. — For annual survey of New Mexico 
criminal law, see 16 N.M.L. Rev. 9 (1986), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gambling §§ 82 to 117. 

Connection with place where gaming is carried on 
which will render one guilty as keeper thereof, 15 A.L.R. 
1202. 

Possession of gambling device as offense not requiring 
showing that device was used for gambling or kept for 
gambling purposes, 162 A.L.R, 1188. 

Validity, construction, and application of statutes or or- 
dinances involved in prosecutions for possession of book- 
making paraphernalia, 51 A.L.R.4th 796... 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use of messenger services 
to place wagers in pari-mutuel pool, 78 A.L.R.4th 483: 

Validity, construction, and application of statute or ordi- 
nance prohibiting or regulating use or occupancy of prem- 
ises for bookmaking or pool selling, 82 A.L.R.4th 356. 

38 C.J.S. Gaming § 99 et seq.; 54 C.J.S. Lotteries §§ 22, 
23. 


30-19-4. Permitting premises to be used for gambling. 


Permitting premises to be used for gambling consists of: 
A. knowingly permitting any property owned or occupied by such person or under his control 


to be used as a gambling place; or 


B... knowingly permitting a gambling, device to be set up for use for the purpose of gambling in 


a place under his control. 


Whoever commits permitting premises to be used for gambling is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-19-4, enacted by Laws 
1963, ch. 303, § 19-4. 


ANNOTATIONS 


Offense distinguished from commercial gam- 
bling. — Section 30-19-3F NMSA 1978 and Subsection 
B of this section do not relate to the same activity, since 
30-19-3F requires a positive act by an accused relating to 
commercial gambling, while Subsection B of this section 
connotes mere passive acquiescence in permitting a gam- 
bling device to be set up for use for the purpose of gam- 
bling in a place under his control, State v, Marchiondo, 
1973-NMCA- 1387, 85 N.M. 627, 515 P.2d 146, cert. denied, 
85 N.M. 639, 515 P.2d 648, 

As permitting a gambling device to be set up and setting 
up a gambling device are not identical acts, an individual 
could not be held accountable under both sections for the 


80-19-5. Dealing in gambling devices. 


same act. State v. Marchiondo, 1973-NMCA-137, 85 N.M. 
627, 515 P.2d 146, cert. denied, 85 N.M. 639, 515 P.2d 643. 

Guilty pleas of others inadmissible. — Upon trial 
of one charged with unlawfully and knowingly permit- 


‘ting a game of chance for money to be played on premises 


occupied by him, the record of the information charging 
third persons with unlawful gaming and their pleas of 
guilty thereto was inadmissible as hearsay and as depriv- 
ing the defendant of his constitutional right to be con- 
fronted by the witnesses against him. State v. Martino, 
1918-NMSC-128, 25 N.M. 47, 176 P. 815. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Crimi- 


‘ ‘nal liability of member or agent of private club or associa- 


tion, or of owner or lessor of its premises, for violation of 
state or local liquor or gambling laws thereon, 98 A.L.R.3d 
694, 


A. Dealing in gambling devices consists of manufacturing, irensterr ing commercially or pos- 
sessing, with intent to transfer commercially, any of the following: 
(1) anything which he knows evidences, purports to evidence or is designed to evidence 


participation i in gambling; or 


(2) any device which he knows i is designed exclusively for gambling purposes or anything 
which he knows is designed exclusively as a subassembly or essential part of such device. This 
includes, without limitation, gambling devices, numbers jars, punchboards and roulette wheels. 

Proof of possession of any device designed exclusively for gambling purposes which is not in a 
gambling place and is not set up for use is prima facie evidence of possession with intent to trans- 


fer. 
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30-19-6 CRIMINAL OFFENSES 30-19-6 


B. The provisions of this section shall not apply to any manufacturer of gambling devices 
who exports his product exclusively in foreign commerce, and who is under ten thousand dollar 
($10,000) bond payable to the state of New Mexico to assure export. 

Provided, however, the provisions of this section shall apply to nibh TCL RRS of panies de- 
vices used, adapted, devised or designed to be used in. bookmaking, in wagering pools with respect 
to.a sporting event, or in a numbers, policy, bolita or similar game. 

‘C:* Nothing in this section shall be construed to prohibit the ownership, possession, display, 
sale, purchase, exchange or transfer of antique gambling devices. 

D... Whoever deals in gambling dawoRs; other than those herein specified and excluded, is guilty 
of a misdemeanor. 


History: 1953 Comp., § 40A-19-5, enacted by. Laws Transporting devices to Indian country. — Un- 
19638, ch. 303, § 19-5; 1965, ch. 230, § 1; 1985, ch. 108, der this section and 30-19-10 NMSA 1978 the state could 
§ 2, seize gambling devices being transported across lands un- 

Cross references. — For sentencing. fom misdemean- der state jurisdiction to Indian country. 1965-66 Op, Att'y 
ors, see 31-19-1 NMSA 1978, Gen. No; 65-221, 

The 1985 amendment effective June 14, 1985, desig- Importation for entertainment. — Gambling de- 
nated the formerly undesignated introductory paragraph vices may be imported into the state and held for the pur- 
as Subsection A, redesignating former Subsections A and poses of providing entertainment for patrons of a night- 
B as present Paragraphs (1) and (2) within that subsec- club which plans to use the devices with stage money and 
tion, redesignated former Subsection C as present Subsec- without any consideration or prize involved in the enter- 
tion B, added present Subsection C and designated the tainment. 1969 Op. Att'y Gen. No, 69-54. 
formerly undesignated last paragnaeh as present. Subsec- Am. Jur, 2d, A.L.R. and C.J.S. references, — 38 Am. 
tion D, Jur, 2d Gambling 8§ 82 to 106. 


Paraphernalia or appliances used for recording gam- 
bling transactions or receiving or furnishing gambling in- 
formation as gaming "devices" within criminal statute or 
ordinance, 1 A.L.R.8d 726. 

Possession: validity of criminal legislation making pos- 
session of gambling or lottery devices or paraphernalia 


ANNOTATIONS 


Specific intent required. — The narrow definitions 
of gambling device and dealing in gambling devices in the 
New Mexico law require a specific intent to use or transfer 
for use with a gambling purpose, and use for entertain- 


ment alone would not subject the parties to prosecution prosuanniiv eke tiie evidence of other incriminat- 
der th bli tutes, 1969 Op, Att’ No. 69- ing tacts, Lt, , 
Bi. BS SARA PERC RE REE : VAOR NO GP ' 38 C.J.S. Gaming § 99 et seq. 


30-19-6. Permissive lottery. 


_A.. Nothing in Chapter 30, Article 19 NMSA 1978 shall be held to prohibit any bona fide motion 
picture theater from offering prizes of cash or merchandise for advertising purposes, in connection 
with such business or for the purpose of stimulating business, whether or not any consideration 
other than a monetary consideration in excess of the regular price of admission is exacted for par- 
ticipation in drawings for prizes. 

B. Nothing in Chapter 30, Article 19 NMSA 1978 shall be construed to apply to any activites 
(1). regulated by.the New Mexico Bingo and Raffle Act [60-2F-1 through 60-2F-26 Aa 
1978]; or 
(2) specifically exempted fdin regulation by the provisions of the New Mexico Bingo and 
Raffle Act. 


History: 19538 Comp., § 40A-19-6, enacted by Laws (former 40-22-18, 1953 Comp.) lifting the ban against lot- 
1963, ch. 3038, § 19-6; 1981, ch, 231, § 1; 2009, ch, 81, teries conducted’ at fairs where.entire proceeds were ex- 


§ 27. pended in the state for benefit of public libraries, churches 
The 2009 amendment, effective July 1, 2009, deleted or religious societies did not place a limitation on the size 
former Subsection A, which provided that Article 19, of such lotteries, the condition imposed confined them to 
Chapter 30 NMSA 1978 did not apply toa charitable lot- petty lotteries since removal of profit from a lottery would 
tery; deleted former Subsection C, which.provided that Ar- greatly curtail the size. State v. Jones, 1940-NMSC-066, 
ticle 19, Chapter 80 NMSA 1978 did not apply to county 44 N.M. 623, 107 P.2d 324 (decided under prior law). 
fairs; deleted former Subsection D, which provided that Donation of gross proceeds necessary. — Under 
Article 19, Chapter 80 NMSA 1978 did not apply to'anor- | Laws 1949, ch. 133, § 1 (former 40-22-18, 1953.Comp.), a 
ganization that is exempt from the state income tax; and lottery scheme which appropriated only net proceeds to 
added Subsection B. a charitable organization was illegal. "All the proceeds" 


meant "gross proceeds." Harriman Inst. of Social Re- 

_ ANNOTATIONS search, Inc. v.. Carrie Tingley Crippled. Children's Hosp., 

Size of permissive lotteries of necessity limited. ,1938-NMSC-062, 43 N.M. 1, 84 P.2d 1088 (decided under 
— Although the provision of Laws 1949, ch. 133, § 1 prior law). 
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30-19-7 GAMBLING 30-19-8 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. Private contests and lotteries: entrants' rights and rem- 
Jur. 2d Gambling § 60. edies, 64 A.L.R.4th 1021, 

State lotteries: Actions by ticketholders against state or Enforceability of contract to share Siete from legal 
contractor for state, 40 A.L.R.4th 662. lottery ticket, 90 A.L.R.4th 784. 


54 C.J.S. Lotteries § 11. 


30-19-7. Fraudulently operating a lottery. 


Fraudulently operating a lottery consists of operating or managing any lottery which does not 
provide a fair and equal chance to all participants, or which lottery is conducted in a manner tend- 
ing to defraud or mislead the public. 

Whoever commits fraudulently operating a lottery is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-19-7, enacted by Laws Private contests and lotteries: entrants' rights and rem- 
1963, ch. 308, § 19-7. _ edies, 64 A.L.R.4th 1021. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Recov- 
ery of money or property lost through cheating or fraud in 
forbidden gambling or game, 39 A.L.R.2d 1213. 


30-19-7.2. Recreational bingo exception. 


Nothing in this chapter or in the New Mexico Bingo and Raffle Act [60-2F-1 through 60-2F- 
26 NMSA 1978] prohibits a senior citizen group from organizing and conducting bingo at a se- 
nior citizen center, provided that no person other than players participating in the bingo game 
receive or become entitled to receive any part of the proceeds, either directly or indirectly, from 
the bingo game, and no minor is allowed to participate in the organization or conduct of games 
or play bingo. As used in this section, "senior citizen group" means an organization in which 
the majority of the membership consists of persons whovare at least fifty-five years of age and 
the primary activities and purposes of which are to provide recreational or social activities for 
those persons. 


History: Laws 1997, ch. 101, § 1. IV, § 28, is effective June 20, 1997, 90 days after adjourn- 


Effective dates. — Laws 1997, ch. 101 contains no ef- ment of the legislature. See Volume 14 NMSA 1978 for 
fective date provision, but, pursuant to N.M. Const., art. "Adjournment Dates of Sessions of Legislature" table. 


30-19-8. Gambling and gambling houses as public nuisance. 


Except as otherwise permitted or excepted under this article [80-19-1 through 30-19-15 NMSA 
1978], any gambling device or gambling place is a public nuisance per se. 

The attorney general, any district attorney or any citizen of this state may institute an injunc- 
tion proceeding to have such public nuisance abated. In the event such injunction is issued on 
behalf of any citizen of this state it shall not be necessary in such proceeding to show that he is 
personally injured by the act complained of. 


History: 1953 Comp., § 40A-19-8, enacted by Laws Suit to enjoin pari-mutuel betting not maintain- 
1968, ch. 308, § 19-8. able, — Plaintiffs could not seek injunctive relief through 
Cross references. — For provision defining a public the general gambling statute, 40-22-6, 1953 Comp., to en- 
nuisance, see 30-8-1 NMSA 1978. join defendant from using certain premises for pari-mutuel 
For abatement of a public nuisance, see 30-8-8 NMSA 1978. betting on horse racing, until they could have shown that 
the pari-mutuel statute, 60-1-10 NMSA 1978, was uncon- 

ANNOTATIONS . stitutional. Patton v. Fortuna Corp., 1960-NMSC-136, 68 


N.M. 40, 357 P.2d 1090. 
Destruction of equipment. — Under Laws 1921, ch. 
86, § 9 (former 40-22-9, 1953 Comp.), any gaming-house, 


Former law not exclusive. — Laws 1921, ch. 86, § 9 
(40-22-9, 1953 Comp.), providing for closing of gaming- 
house, did not impair or modify the common-law powers : ; : : 
of courts to abate public nuisances summarily inasmuch gambling table, banking game, gaming paraphernalia or 


as it was a permissive statute only. State v. Johnson, gaming device or equipment of any sort was a public nui- 


1948-NMSC-033, 52 N.M. 229, 195 P.2d 1017 (decided un- sance and the equipment could be ordered destroyed upon 
der prior law). hearing for an injunction in district court. State v. Las Cru- 


ces Elks Club, 1950-NMSC-0138, 54 N.M., 137, 215 P.2d 821. 
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30-19-9 


Contempt charge. — Injunction against use of certain 
premises for gaming was not ineffectual as a basis for con- 
tempt charge because of failure of court to order premises 
closed. Contempt was sufficiently charged by alleging in- 
junction, and subsequent use of premises. State v. Dunn, 
1932-NMSC-047, 36 N.M. 258, 13 P.2d 557, , 


CRIMINAL OFFENSES 


30-19-11 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gambling § 16. 

Private residence: gambling in private residents as pro- 
hibited or permitted by anti-gambling laws, 27 A.L.R.3d 
1074. 

66 C.J.S. Nuisances § 48. 


30-19-9. Evidence of unlawful use of premises. 


Evidence that a place has a general reputation as a gambling site or that at or about the time 
in question it was frequently visited by persons known to be professional gamblers or known as 
frequentors [frequenters] of gambling places is admissible on the issue of whether such site is a 


gambling place. 


History: 1958 Comp., § 40A-19-9, enacted by Laws 
1963, ch. 303, § 19-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


30-19-10. Forfeiture of equipment. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C,.J.S. references. — Admis- 
sibility, in prosecution for gambling or gaming offense, of 
evidence of other acts of gambling, 64 A.L.R.2d 823. 


Any gambling device or other equipment of any:type used in gambling is subject to forfeiture, 
and the provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] acu, to the SE 


forfeiture and disposal of such sealing 


History: 1953 Comp., § 40A-19-10, enacted by Laws 
1963, ch. 303, § 19-10; 2002, ch. 4, §,14. 

The 2002 amendment, effective July 1, 2002, after the 
first phrase, "Any gambling device or other equipment of 
any type used in gambling," deleted the rest of the section; 
which contained standards and procedures for the forfeiture 


of gambling devices and other equipment of any type used. , 


in gambling; and added the present remainder of section. 
ANNOTATIONS 


Under law prior to 2002, slot machines in private: 
home that are not used for illegal gambling are not 
gaming machines or gambling devices and therefore are 
not subject to forfeiture because they are not licensed un- 
der the Gaming Control Act. State ex rel. N.M. Gaming Con- 
trol Bd. v, Ten (10) Gaming Devices, 2005-NMCA-117, 188 
N.M. 426, 120 P.3d 848, cert. quashed, 2006-NMCERT-0038, 
139 N.M, 352, 1382 P.3d 1038. 

Forfeiture of money. — Money segregated as gam- 
bling paraphernalia cannot be»restored to the former 
owner, and such money which has been earmarked as an 
integral part of gambling equipment may be seized as 
a gambling device; this rule is not limited to situations 
where money is placed inside a gambling device such as 
a slot machine and becomes a component part thereof, 
but includes money found lying on a card table which had 


30-19-11. Remedy of lessor. 


been used in the game. State v. Casarez, 1965-NMSC-103, 
75 N.M.,.486, 405 P.2d: 759. 1. 

Applicability. — Statute pnaviding for forfathars of 
gambling devices seized by law enforcement officials has 
no application to equipment not “used in gambling." 1969 
Op. Att'y Gen. No. 69-54. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Gambling §§ 174 to 183. 

Money in gambling machine or other receptacle, used 
in connection with gambling, seized by public authorities, 
rights and remedies in respect of, 79 A.L.R. 1007... 

Forfeiture of property for unlawful use before. trial of 
individual offender, 3 A.L.R.2d 738. 

Forfeiture of money used in connection with gambling 
or lottery, or seized by officers in connection with an arrest 
or search on premises where such activities took place, +2. 
A.L,Ri2d 1228, 

Paraphernalia or appliances used for baled FE gam- 
bling transactions,or receiving or furnishing gambling in- 
formation as gaming "devices" within criminal statute or 
ordinance, 1 A.L.R.3d 726. ‘ 

Lawfulness of seizure of property used in violation of 
law as prerequisite to forfeiture action or proceeding, 8 
A.L,R.3d.473. 

Constitutionality of statutes providing for destruction 
of gambling devices, 14 A.L.R.3d 366. 

388A C.J.S. Gaming § 75 et seq. 


If the lessee of property has been convicted of using it asa Pe athaes fig or if the 24 sai apa has 
been adjudged to constitute a public nuisance, such lease shall be voidable at the option of the 
lessor. The lessor shall have the same remedies for regaining possession as in 1 the case of a tenant 


holding over his term. 


History!) 1953 Comp., § 40A-19-11, enacted by Laws 
1963, ch. 303, $ 19-11. 

Cross references: — For forcible entry and oa aa 
see 35-10- 1 NMSA 1978 et seq. 


For Uniform Owner-Resident Relations Act, see wie 8- 1 
NMSA 1978 et seq. 
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30-19-12 GAMBLING 30-19-14 


30-19-12. Duties of enforcement officials. 


Upon the filing with any district judge or justice of the peace [magistrate court] of an affidavit in 
writing made by any citizen that gambling as prohibited by this article [30-19-1 through 30-19-15 
NMSA 1978] is being conducted in any building, room, premises or place describing the same for suf- 
ficient identification, it shall be the duty of the district judge or justice of the peace [magistrate] with 
whom such affidavit is filed to immediately issue a warrant commanding the peace officer to whom 
the same is addressed to forthwith enter and search the building, room, premises or place. In the 
event the location is being used for purposes prohibited by this article, the peace officer shall arrest 
without a warrant the parties therein or making their escape therefrom, and who would be subject to 
arrest with a warrant. The officers shall also take possession of any gambling paraphernalia, device 
or equipment found therein, and shall hold the same until deprived of the possession thereof by law. It 
shall be the duty of the peace officers to take any persons so arrested before some magistrate having 
jurisdiction and to forthwith file a proper complaint against each person so arrested. 


History: 1953 Sosy! 38 40A-19-12, enacted by Laws 
1963, ch. 303, § 19-12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part/of the law. The of- 
fice of justice of the peace was abolished by 35-1-38 NMSA 
1978, and the jurisdiction, powers and duties were trans- 
ferred to the magistrate courts. 


affidavit and had no further directive as to the disposition 
of the same by the judge. Howard v. United States, 306 
F.2d 392 (10th Cir. 1962). 

Effect of misplacing affidavit. — If the affidavit pro- 
vided for in 40-22-8, 1953 Comp. was lost or misplaced, 
the search warrant and the proceedings leading to its is- 
suance, otherwise in conformity with the statute, could 


"not be thereby invalidated. Howard v. United States, 306 
F.2d 392 (10th Cir. 1962). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 38A 
C.J.S. Gaming § 75 et seq. 


ANNOTATIONS 


Disposition of affidavit. — Former section 40-22-8, 
1953 Comp., provided only for the filing of the required 


30-19-13. Bribery of participant in a contest. 


Bribery of participant in a contest consists of: 

A. the transferring or promise to transfer anything of value to any person with intent to infiu- 
ence thereby any participant in a contest to refrain from exerting his full skill, speed, strength or 
endurance in such contest; or 

B. the agreeing or offering by a participant in a contest, to refrain from exerting his full skill, 
speed, strength or endurance, in return for anything of value transferred or promised to himself 
or another. 

The term "participant" as used in this section includes any person who is selected to or expects 
to take part in any such contest. 

Whoever commits bribery of participant in a contest is guilty of a fourth degree felony. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Bribery 
in athletic contest, 49 A.L.R.2d 1234. 

Private contests and lotteries: entrants’ rights and rem- 
edies, 64 A.L.R.4th 1021. 

Recovery in tort for wrongful interference with chance 
to win game, sporting event, or contest, 85 A.L.R.4th 1048. 


History: 1953 Comp., § 40A-19-13, enacted by Laws 
1963, ch. 303, § 19-13. 

Cross references, — For other provisions relating to 
bribery, see 30-24-1 to 30-24-38 NMSA 1978. 


30-19-14. Testimony of witnesses to gambling. 


Any district judge or justice of the peace [magistrate court] having jurisdiction over any of the 
crimes enumerated in this article [30-19-1 through 30-19-15 NMSA 1978], or any district attorney 
inquiring into the alleged violation of any of the provisions of this article, may subpoena persons 
and compel their attendance as witnesses and may compel such witnesses to testify concerning 
any violation of this article. 

Any person who is so subpoenaed and examined shall be immune to prosecution or conviction 
for any violation of this article about which he testifies. 
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30-19-15 


CRIMINAL OFFENSES 


30-20-1 


A conviction may be had for any violation of this article upon the unsupported testimony of any 


accomplice or participant. 


History: 1958 Comp., § 40A-19-14, enacted by Laws 
1968, ch. 303, § 19-14. 

Bracketed material. — The bracketed material w was 
inserted by the compiler and is not part of the law. The 
office of justice of the peace has been abolished by 35-1- 
88 NMSA 1978 and the jurisdiction, powers and duties 
thereof have been transferred to the magistrate courts, 


ANNOTATIONS 


Subpoena powers limited. — A close study of the 
statutory language contained in 40-22-11, 1953 Comp., 
predecessor of this section, leads to the conclusion that 


the powers vested in district attorneys under the provi- 
sions of that section were limited to situations wherein 
the witnesses were brought before a grand jury, or were 
subpoenaed to testify as to alleged violations of the gam- 
ing laws of the state at the time of trial. 1961-62 Op. Att'y 
Gen. No. 61-88. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Wit- 
ness, asking as to pursuing occupation of gambling for 
purposes of impeachment, 1 A.L.R. 1402. 

Admissibility, in prosecution for gambling or gaming of- 
fense, of evidence of other acts of gambling, 64 A.L.R.2d 


823. 


30-19-15. Unlawful to accept for profit anything of value to be 
transmitted or delivered for gambling; penalty. 


A. Itis unlawful for any person to, directly or indirectly, knowingly accept for a fee, property, 
salary or reward anything of value from another to be transmitted or delivered for gambling or 
parimutuel [pari-mutuel] wagering on the results of a race, sporting event, contest or other game 
of skill or chance or any other unknown or contingent future event or occurrence whatsoever. 

B. None of the provisions of this act shall be construed to prohibit the operation or continued 
operation of bingo programs presently conducted for charitable purposes. 

C. Any person violating any of the provisions of this section is guilty of a fourth degree felony. 


History: Laws 1979, ch. 4, § 1. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — The term "this act", referred to in 
Subsection B, means Laws 1979, ch. 4. Laws 1979, ch. 4, 
§ 1, is compiled as this section. 


ARTICLE 20 


Crimes Against Public Peace 


Sec. 

30-20-1, Disorderly conduct. 
30-20-2, Public affray. 
30-20-38, Unlawful assembly. 
30-20-4. Recompiled. 
30-20-5. Recompiled. 
30-20-6. Recompiled. 


30-20-7, Recompiled. 
80-20-8. Recompiled. 
30-20-9. Recompiled. - 
30-20-10. Loitering of minors. 
30-20-11. Dueling, 


30-20-1. Disorderly conduct. 


Disorderly conduct consists of: 


Sec. 

30-20-12. Use of telephone to terrify, intimidate, threaten, 
harass, annoy or offend; penalty. 

30-20-13. Interference with members of staff, public of- 
ficials or the general public; trespass; dam- 
age to property; misdemeanors; penalties, 

30-20-14, . Institutions permitted to adopt rules. 

30-20-15. Construction. 

30-20-16, Bomb scares and shooting threats unlawful. 

30-20-17. Reward. 

30-20-18. Interference with athletic event. 


A. engaging in violent, abusive, indecent, profane, boisterous, unreasonably loud or otherwise 
disorderly conduct which tends to disturb the peace; or 
B. maliciously disturbing, threatening or, in an insolent manner, intentionally touching any 


house occupied by any person. 


Whoever commits disorderly conduct is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-20-1, enacted by Laws 
1963, ch. 303, § 20-1; 1967, ch. 120, § 1. 
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30-20-1 


ANNOTATIONS 


Prosecution for disorderly conduct while intoxi- 
cated. — The Detoxification Reform Act does not preclude 
criminal prosecution for disorderly conduct when the ac- 
cused's conduct otherwise satisfies the statutory elements of 
the charge, regardless of whether the offender is intoxicated. 
State v. Correa, 2009-NMSC-051, 147 N.M. 291, 222 P.3d 1. 

Insufficient evidence. — Where police officers re- 
sponded to a call from defendant's neighbor who alleged 
that defendant had made death threats to the neighbor; 
when defendant answered the officers’ knock on the door, 
the officers identified themselves as police officers and 
asked to talk to defendant; defendant shut and locked 
the metal security door and refused to talk to the officers; 
upon a second request for cooperation by the officers, de- 
fendant raised his voice, used profanity and instructed 
the officers to leave; the officers observed that defendant 
was heavily intoxicated; defendant was joined at the door 
by his friend who made obscene gestures and yelled pro- 
fanities at the officers through the screen door; and the 
record did not reveal any threatening conduct toward the 
officers, the. evidence was insufficient to support defen- 
dant's conviction of disorderly conduct. State v. Correa, 
2009-NMSC-051, 147 N.M, 291, 222 P.3d 1. 

Constitutionality. — This section is not void for 
vagueness and is not overly broad. State v. James M., 
1990-NMCA-135, 111 N.M. 473, 806 P.2d 1063, cert. de- 
nied, 111 N.M. 529, 807 P.2d 227 (1991). 

No common-law crime. — There is no common-law 
crime of disorderly conduct; hence, unless the acts com- 
plained of fall clearly within the statute, they are not dis- 
orderly. State v. Florstedt, 1966-NMSC-208, 77 N.M. 47, 
419 P.2d 248. 

Elements of offense. — To violate this section, defen- 
dant's conduct must have (1) been indecent or profane 
and (2) tended to disturb the peace. State v. James M., 
1990-NMCA-135, 111 N.M. 473, 806 P.2d 1068, cert. de- 
nied, 111 N.M. 529, 807 P.2d 227 (1991). 

Evidence supported defendant's conviction of disorderly 
conduct, where defendant - while pointing and flailing 
his arms - directed loud.and profane language to another 
person, and defendant's conduct supported an interven- 
ing police officer's belief that a fight was possible. State v. 
James M., 1990-NMCA-135, 111 N.M. 473, 806 P.2d 1063, 
cert, denied, 111 N.M, 529, 807 P.2d 227 (1991), 

Meaning of "indecent". — Meaning of indecent in- 
cludes that tending toward or being in fact something 
generally viewed as morally indelicate or improper or of- 
fensive. State v. Oden, 1971-NMCA-062, 82 N.M. 5638, 484 
P.2d 1273, . 

Disturbing peace as breach thereof, — The mean- 
ing of "disturb the peace" in this statute is not strained if 
equated with the words "breach of the peace" as used in 
New York statute. State v. Florstedt; 1966-NMSC-208, 77 
N.M. 47, 419 P.2d 248. 

Tendency to disturb peace. — All this section re- 
quired in the case, at hand was indecent conduct which 
tended to disturb the peace; conduct which is inconsistent 
with the peaceable and orderly conduct of society tends 
to disturb the peace and quiet of the community. State v. 
Oden, 1971-NMCA-062, 82 N.M. 563, 484 P.2d 1273... 

Section contemplates conduct which tends to disturb 
the peace; a breach of the peace is.a disturbance of public 
order by an act of violence or by any act likely to produce 
violence or which, by causing consternation and alarm, 
disturbs the peace and quiet of the community. State v. 
Doe, 1978-NMSC-072, 92 N.M, 100, 583 P.2d 464, 

Nonprovocative objection to police detention. 
— One is not to be punished for nonprovocatively voic- 
ing his objection to what he obviously feels is a highly 
questionable detention by a police officer. State v. Doe, 
1978-NMSC-072, 92 N.M. 100, 583 P.2d 464. 
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Determining nature of conduct. — Since distur- 
bance is viewed in relation to the peace and quiet of the 
community, the question of disturbing the peace would 
not be determined solely by the reaction of the girls to- 
ward whom his conduct was directed. State v. Oden, 
1971-NMCA-062, 82 N.M. 563, 484 P.2d 1273. 

Conduct indecent. — Where defendant by language 
and gesture referred to male and female sex organs while 
talking to girls on tennis courts and after defendant's 
companions appeared naked he asked girls if they had 
ever seen a nude boy before, there was substantial evi- 
dence that defendant's conduct was indecent and tended 
to disturb the peace. State v, Oden, 1971-NMCA-062, 82 
N.M. 568, 484 P.2d 1273. 

Blocking of road by cars was not disorderly conduct. 
State v. Florstedt, 1966-NMSC-208, 77 N.M. 47, 419 P.2d 248. 

Elements of breach of peace not present. — Where 
the defendant was angry and had his fist clenched but 
made no gesture or movement toward some police officers, 
and there was no evidence that a crowd was gathering, 
that the defendant was inciting belligerent behavior or 
that he was causing consternation or alarm, then the de- 
fendant's words and actions did not constitute disorderly 
conduct, State v. Doe, 1978-NMSC-072, 92 N.M. 100, 583 
P.2d 464, 

Offensive statements directed at police. — Because 
police officers are held to a higher standard of tolerance 
for abuse or offensive language, evidence that defendant 
directed offensive statements at an officer who had come 
onto his premises was insufficient to support a conviction 
for disorderly conduct. State v. Hawkins, 1999-NMCA-126, 
128 N.M. 245, 991 P.2d 989, 

Tendency to disturb peace not shown. — Where 
officer saw no acts of violence or indecent behavior, nor 
did he hear any boisterous, loud, noisy or profane lan- 
guage and he observed only a gathering crowd of teen- 
agers and people in their early twenties, conviction for 
disorderly conduct would be overturned as conduct was 
not.such as "tends to disturb the peace." State v, Florstedt, 
1966-NMSC-208, 77 N.M. 47, 419 P.2d 248, 

Acquittal bars retrial for battery. — After a magis- 
trate's determination that the defendant was not guilty of 
resisting and obstructing an officer and disorderly conduct 
because he was acting in defense of another, the state can- 
not charge him with battery on a police officer and consti- 
tutionally bring him before a new fact finder to relitigate 
that same factual issue. State v. Orosco, 1982-NMCA-181, 
99 N.M, 180, 655 P.2d 1024, 

Probable cause for arrest. — A police officer who 
heard defendant use loud and profane language and ob- 
served a woman whose actions indicated to him that 
defendant was bothering her had probable. cause to ar- 
rest defendant for disorderly conduct. State v. Salas, 
1999-NMCA-099, 127 N.M. 686, 986 P.2d 482, cert. denied, 
128 N.M. 149, 990 P.2d 823. 

Police did not have probable cause to arrest an anti-war 
protestor for disorderly conduct where the anti-war pro- 
testor chanted the non-abusive, non-profane slogan "po- 
lice strike" for about one minute and then stood quietly 
in the street or to arrest an anti-war protestor who was 
ringing a cow bell during the protest. Buck v. City of Albu- 
querque, 549 F. 3d 1269 (10th Cir. 2008), 

Evidence sufficient for conviction. — Since the 
defendant while attempting to drive on military base re- 
fused to show his identification to the officer at the gate 
and the prosecution's witnesses all testified that they per- 
ceived the defendant's actions as a physical threat to the 
officer, and the few inconsistencies in the recollections of 
three other witnesses did not detract from their account 
that the defendant was either struggling with the officer 
or attempting to hit him with his elbow, evidence was suf- 
ficient to convict defendant of disorderly conduct. United 
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States v.\Stenzel, 49 F.3d 658 (10th Cir,), cert. denied, 516 Validity and construction of statutes or ordinances 
U.S, 840, 116 S; Ct. 123, 133'L. Ed. 2d 73 (1995), : prohibiting profanity or profane swearing or cursing, 5 
Law reviews, — For annual survey of New Mexico law A.L.R.4th 956. 
relating to criminal law, see 13 N.M.L. Rev. 323 (1988). Insulting words addressed directly to police officer as 
12 Am. Jur, 2d Breach of Peace and Disorderly Pana breach of peace or disorderly conduct, 14 A,L.R.4th 1252. 
$§ 30 to 37. Validity, construction, and effect of "hate crimes" 
Police officer, failure of one on street to obby order: of to statutes, "ethnic intimidation” statutes, or the like, 22 
move on, as disorderly conduct, 65:A.L.R.2d 1152. A.L.R.5th 261. 
Students: participation of student in demonstration on 27 C.J.S. Disorderly Conduct § 1 (2). 
or near campus as warranting imposition of criminal li- Am, Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ability for breach of peace, disorderly conduct, trespass, ity, construction, and operation of federal disorderly con- 
unlawful assembly or similar offense, 82 A.L.R.3d 551.° > duct regulation (36 C.F.R. § 2.34), 180 A.L.R. Fed. 637. 


30-20-2. Public affray. 


Public affray consists of two or more persons voluntarily or by agreement engaging in any fight 
or using any blows or violence toward each other in an angry or quarrelsome manner in any public 
place, to the disturbance of others. 

Whoever commits public affray is guilty of.a petty misdemeanor. 


History: 1953 Comp., § 40A-20-3, enacted by Laws Sufficiency of evidence to establish criminal participa- 
1963, ch. 308, § 20-3. tion by individual involved in gang fight or assault, 24 
= A.L.R.4th 243. 
ANNOTATIONS | 2A C.J.8, Affray §§ 5 to 14, 


Am. oot 2d, A.L.R. and C.J.S. references, — 12 Am. 
Jur, 2d Breach of Peace and Disorderly Conduct §.18, 


30-20-3.. Unlawful assembly. 


Unlawful assembly consists of three or more persons assembling together with intent to do any 
unlawful act with force or violence against the person or property of another, and who shall make 
any overt act to carry out such unlawful purpose. 

Whoever commits unlawful assembly is guilty of a petty misdemeanor. 


History: 1953 Gamsks § 40A-20-4, enacted by Laws Member of unlawful assembly may not recover 
1963, ch. 308, § 20-4, for injuries inflicted upon him by a fellow member while 
they are carrying out the unlawful purposes of such as- 

ANNOTATIONS sembly if there is a causal connection between such act 

Watermelon stealing. — Boys on ‘a watermelon steal- and the injury. Curry v. Vesely, 1960-NMSC-007,'66 N.M. 
ing escapade were guilty of having assembled unlaw- 


372, 348 P.2d 490. 
fully to do an unlawful act of force’ and violence against Unless unlawful plan abandoned. — Where ‘boy 
the property in question and to commit an unlawful act 


who, along with a group of others, had been proceeding to 
against the peace. Brown v. Martinez, 1961-NMSO-040, 68 picnic grounds to take part in a nighttime gang fight had 
N.M. 271, 361 P.2d 152. either never intended to have any part in contemplated 

Interfering with mine. — Testimony that activi- fight ee had abando ned intention’ to do ny Bf ior to ‘his'in- 
ties of accused prevented workmen from entering mine, jury, judgment against driver of other vehicle in the group 
that it was planned to shut off pump in mine, without for injuries in accident caused by his negligence would be 
which the mine would be flooded, and that gas bombs affirmed. Curry v. Vesely, 1960-NMSC-007, 66 N.M. 372, 


were necessary to disperse the crowd about mine shaft 348 P.2d 490. , Bes : 

was sufficient to sustain a conviction of unlawful assem- Suppression of riot as’ homicide defense. — Re- 
bly under Laws 1876, ch. 10, § 1 (former 40-12-10, 1953 quest for directed verdict based on defense of suppres- 
Comp.). State v. Génnia, 1937-NMSC- 042; 41 N. M. 453, sion of riot was properly refused in homicide prosecution 
70'P.2d 902. where there was no proof of any common design by dece- 

Attack on school bus aeivari — Evidence that de- dent's party to do some unlawful act. State v. reap 
fendants acted in concert in meeting school bus and at- 1949-NMSC-053, 53 N.M. 432, 210 P.2d 620. 
tacking driver thereof was sufficient to support verdict of Am, Jur. 2d, A.L.R. and 0.d.8. references, — 54 Am. 
unlawful assembly under Laws 1876, ch, 10,'§ 1 (former Jur, 2d Mobs and Riots §§ 19, 23 et seq. 

40-12-10, 1953 Comp.). State v, Hawks, 1923-NMSC-035, What constitutes offense of unlawful sgetegeel se 
28 N.M. 486, 214 P. 753. A.L.R.2d 875. 

Indictment sufficient. — Indictment charging defen- "Choice of evils," necessity, duress, or similar defense to 
dant and 100 other persons with unlawful assembly was state or local criminal charges based on acts of public pro- 
not defective for failure to allege names of others than de- test, 3 A.L.R.5th 621, 
fendants or that their names were unknown. State v. Gen- 91 C.J.S. Unlawful Assembly : 2. 


nis, 1987-NMSC-042, 41 N.M. 453, 70 P.2d 902. 
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30-20-4. Recompiled. 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled 


former 30-20-4 NMSA 1978 as 12-10-16 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-5. Recompiled. 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled 


former 30-20-5 NMSA 1978 as 12-10-17 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-6. Recompiled. 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled 


former 30-20-6 NMSA 1978 as 12-10-18 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-7. Recompiled. 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled 


former 30-20-7 NMSA 1978 as 12-10-19 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-8. Recompiled. 
Recompilations, — Laws 2005, ch. 22, § 4 recompiled 


former 30-20-8 NMSA 1978 as 12-10-20 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-9. Recompiled. 


Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
former 30-20-9 NMSA 1978 as 12-10-21 NMSA 1978, ef- 
fective July 1, 2005. 


30-20-10. Loitering of minors. 
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Loitering of minors consists of the owner or operator of any saloon permitting a person under 
the age of twenty-one years to attend, frequent or loiter in or about such premises without being 
accompanied by the parent or guardian of the person. 

Whoever commits loitering of minors is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-20-6, enacted by Laws 
1963, ch. 303, § 20-6; 1973, ch. 138, § 17; 1977, ch. 35, 
§1. 


ANNOTATIONS 


Instructions to employees no defense. — That 
proprietor of saloon in which gambling was permitted in- 
structed his employees not to allow minors to gamble was 
no defense, where minors were permitted to gamble by his 
bartender. Territory v. Church, 1907-NMSC-025, 14 N.M. 
226, 91 P. 720 (decided under prior law). 

Absolute prohibition, — There is an absolute pro- 
hibition against the frequenting and loitering of any 
minor upon premises used for the sale and consumption 
of alcoholic beverages. 1957-58 Op. Att'y Gen. No. 58- 
151. 

Public dance to be kept free of alcohol. — Where 
minors for the purposes of a public dance use a segregated 
part of the American Legion Hall, it must at all times dur- 
ing such use be kept entirely free from alcoholic beverages, 


‘such restriction including not only sales and services but 
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the permitting of beverages to be carried into the hall by 
anyone regardless of the source or place of original pur- 
chase. 1957-58 Op. Att'y Gen. No. 58-151. 

Principal business and purpose. — The only work- 
able method of classifying an establishment as a poolroom 
(permission of unaccompanied minors to frequent which 
was prohibited prior to 1977 amendment) was the prin- 
cipal business and purpose test. 1963-64 Op. Att'y Gen. 
No. 64-32 (opinion rendered under prior law). 

_Establishment not poolroom. — Since principal 
business and purpose of bowling establishment which 
also contained four pool tables and a snack bar was not 
the playing of pool, the establishment was not a poolroom. 
1963-64 Op. Att'y Gen. No. 64-32 (opinion rendered under 
prior law). 

Am. Jur. 2d, A.L.R. and C..J.S. references. — Valid- 
ity of loitering statutes and ordinances, 25 A.L.R.3d 836. 

Validity, construction, and application of loitering stat- 
utes and ordinances, 72 A.L.R.5th 1, 
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30-20-11. Dueling. 


Dueling consists of any person: 

A. conveying by written or verbal message a challenge to any other person to fight a duel with 
any deadly weapon, and whether or not such-duel ensues; 

B. accepting a challenge from another person to fight a duel with any deadly weapon, and 
whether or not such duel ensues; 

C. engaging in or fighting a duel with any deadly weapon; or . 

D. aiding, encouraging or seconding either party to a duel and being present at xueH duel wher 
deadly weapons are used. 

Whoever commits dueling is guilty of a fourth degree felony. 


f 


History: 1953 Comp., § 40A-20-7, enacted by Laws Romero, 1990-NMCA-114, 111 N.M, 99, 801 P.2d 681, cert. 


1963, ch. 308, § 20-7. denied, 111 N.M. 77, 801 P2d 659. 
Cross references. — For definition of deadly weapon, Characteristics of dueling. —A duel has none of the 
see 30-1-12 NMSA 1978, elements of sudden heat and passion. State v. Romero, 
1990-NMCA-114, 111 N.M. 99, 801 P.2d 681, cert. denied, 
ANNOTATIONS 111 N.M. 77, 801 P.2d 659, 


Purpose of antidueling statutes is to discourage and Duels are generally fought onder rules of considerable 
discountenance the settlement of quarrels by duel. State v, formality, State v. Romero, 1990-NMCA-114, 111.N.M, 99, 


Romero, 1990-NMCA-114, 111 N.M. 99, 801 P.2d 681, cert. 801 Pad 681, cert. denied, 111 N.M. 77, 801 P2d 659. 

denied, 111 N.M. 77, 801 P.2d 659. Conviction reversed. — Conviction for dueling was 
Dueling defined. — A duel is a combat with deadly reversed, where a formal agreement to fight a duel could 

weapons between two persons, fought according to the not be inferred from evidence that the respective combat- 


terms of a precedent agreement and under certain agreed ants went to their home and car to retrieve their weapons, 


and prescribed rules. State v. Romero, 1990-NMCA-114, pani os Dae, Wir: ie other ee they were ee 
'M. 99. 801 P.2d 68 t. ied, 111 N.M. 77, 801 an at gunfire took place in rapid succession. State v. 
cypress ig Suagnisctore: Romero, 1990-NMCA-114, 111 N.M. 99, 801 P.2d 681, cert. 


denied, 111 N.M. 77, 801 P.2d 659. 

Am, Jur. 2d, AL. R. and C.J.S. references.— 25 Am. 
Jur. 2d Dueling § 1. 

28A C.J.S. Dueling § 2. 


Duel distinguished from affray. — A duel differs 
from an affray in that the former is always a result of de- 
sign while the latter is upon a sudden quarrel. State v. 


30-20-12. Use of telephone to terrify, intimidate, threaten, harass, 
annoy or offend; penalty. 


A. It shall be unlawful for any person, with intent to terrify, intimidate, threaten, harass, annoy 
or offend, to telephone another and use any obscene, lewd or profane language or suggest any lewd, 
criminal or lascivious act, or threaten to inflict i injury or physical harm to the person or property of 
any person. It shall also be unlawful for any person to attempt. by telephone to extort money or other 
thing of value from any other person, or to otherwise disturb by repeated anonymous telephone calls 
the peace, quiet or right of privacy of any other person at the place where the telephone call or calls 
were received, or to maliciously make a telephone call, whether or not conversation ensues, with in- 
tent to annoy or disturb another, or to disrupt the telecommunications, of another. 

B, The use. of obscene, lewd or profane language or the making of a threat or statement. as set 
forth in Subsection A shall be prima facie evidence of intent to terrify, intimidate, threaten, harass, 
annoy or offend. 

C. Any offense committed by use of a telephone as set forth in. te section shall be deemed to 
have been committed at either the place where the telephone call or calls originated or at the place 
where the telephone call or calls were received. 

D. Whosoever violates this section is guilty of a misdemeanor, sire such person has previ- 
ously been convicted of such offense’ or of an offense under the laws of another state or of the 
United States which would have been an offense under this section if committed i in this state, in 
which case such person is guilty of a fourth degree a 


History: 1953 San 5 8 40A-20- 8, enacted by Laws Severability. — Laws 1967, ch. 120, § 3, provides 
1967, ch. 120, § 2. for the severability of the act if any Pury or’ application 
Cross references, — For evidentiary rule relating to thereof is held invalid. 
use of presumptions in criminal cases, see Rule 11-302 Mh 
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ANNOTATIONS 


Constitutionality. — This section is not unconstitu- 
tionally overbroad, nor is it void for vagueness, State v, 
Gattis, 1986-NMCA-121, 105 N.M.. 194, 730 P.2d 497. 

Applicability of Subsection A. — The first sentence 
of Subsection A explicitly covers threats conveyed by tele- 
phone. The legislature did not intend that the later portion 
of the statute relating to malicious calls should duplicate 
that coverage. When a threat is the sole basis for finding 
that a call with an otherwise proper purpose is inexcusable, 
then the first sentence of Subsection A controls. State v, Ste- 
phens, 1991-NMCA-019, 111 N.M. 548, 807 P.2d 241. 

"Threats" under this section include, at most, threats 
of criminal or tortious misconduct. State v. Stephens, 
1991-NMCA-019, 111 N.M. 548, 807 P.2d:241. 

"Telephoning another". — Evidence that a third party 
connected the victim to an existing call between defendant 
and the third party as a three-way call was sufficient to 
conclude that defendant violated this section because one 
can violate Subsection A without physically conducting 
the acts which initiate a telephone call. In re. Shaneace L., 
2001-NMCA-005, 130 N.M. 89, 18 P.3d 330, cert, denied, 130 
N.M. 154, 20 P.3d 811, overruled on other grounds by State 
v. Trossman, 2009-NMSC-034, 146 N.M. 462, 212 P.3d 350. 

Determination of intent. — The language used in 
calls may be considered in determining defendant's intent 
in making the calls. Likewise, the time that the calls were 
made and the previous efforts to make defendant desist 
may be considered. State v. Gattis, Lao G NMEA" 121, 105 
N.M. 194, 730 P.2d 497. 

The victim's testimony that defendant threatened to 
kill her and her baby shortly after the placing of the tele- 
phone call was sufficient evidence from which it could be 
inferred that defendant had the intent to annoy or ha- 
rass the victim. In‘re. Shaneace L., 2001-NMCA-005, 130 
N.M. 89, 18 P.3d 330; cert. denied, 130 N.M. 154, 20 P.3d 
811, overruled on other grounds by State v. Trossman, 
2009-NMSC-034, 146 N.M.462, 212 P.3d 350. 

Sufficient evidence to identify the defendant. — 
Where defendant was charged with use of a telephone 
to terrify, intimidate, threaten, harass, annoy or offend, 
and bribery or intimidation of a witness, and where, at 
trial, the victim testified that defendant was her husband, 
that they had been married for many years but that they 
had been separated since 2010, that in December 2016, 
defendant appeared at the victim's home and started an 
altercation, during which defendant broke the windshield 
on the victim's car, that later that same day, defendant 
left two voicemails on the victim's phone threatening to 
kill her for calling the police, that she was familiar with 
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defendant's voice from the many years that they had been 
married, that she recognized. defendant's voice and ‘cell 
phone number from the yoicemails, and that the day be- 
fore a magistrate court trial on a domestic violence charge 
related to the broken windshield, defendant called the vic- 
tim and threatened to hurt her if she showed up to court, 
and where the state presented to the jury recordings of 
the voicemails, the evidence was sufficient to identify de- 
fendant as the person who left the voicemails and called 
the victim directly, and was sufficient to support defen- 
dant's convictions. State v, Vigil, 2021-NMCA-024, cert. 
denied. 

Legitimate purpose. — When a caller has a legitimate 
purpose and the call communicates that purpose, only in 
extreme circumstance is the call inexcusable. Such a cir- 
cumstance can be created by a variety of factors. One fac- 
tor would be the language employed in the call. Other fae- 
tors could be the frequency of calls, the time of day of the 
call, or the strength and frequency of the recipient's objec- 
tions to such calls. State v. Stephens, 1991-NMCA-019, 111 
N.M. 543, 807 P.2d 241. 

Evidence insufficient, — Evidence was insufficient 
to sustain defendant's conviction, where defendant made 
telephone calls for the legitimate purpose of seeking as- 
sistance from the parents of her granddaughter's boy- 
friend to try to terminate what she saw as an unhealthy 
relationship. State v. Stephens, 1991-NMCA-019, 111 N.M. 
5438, 807 P.2d 241. 

Evidence of the effect on the recipient of the calls can- 
not substitute for evidence of the defendant's misconduct, 
State v. Stephens, 1991-NMCA-019, 111 N.M. 543, 807 
B20 240, an, 

Am. Jur. 2d, A.L,R. and C.J.S, references. — Misuse 
of telephone as minor criminal offense, 97 A.L.R.2d 503, 

Right of telephone or telegraph company to refuse, or 
discontinue, service because of use of improper language, 
32 A.L.R.3d 1041. 

Validity, construction, and application of state criminal 
statute forbidding use of telephone to annoy or harass, 95 
A.L.R.3d 411, 

Telephone company's liability for disclosure of num- 
ber or address of subscriber holding unlisted number, 1 
A.L.R.4th 218, 

Telephone calls as nuisance, 53 A.L.R.4th 1153. 

Validity, Construction and Application of Telephone 
Consumer Protection Act (47 USCS § 227), 132 A.L.R, Fed. 
625. 

86 C.S. TERRE Telephones, Radio and Television 
§ 121... ' 


30-20-13. Interference with members of staff, public officials or 
the general public; trespass; damage to property; 


misdemeanors; penalties. 


A. No person shall, at or in. any building or other facility or property owned, operated or con- 
trolled by the state or any of its political subdivisions, willfully deny to staff, public officials or 'the 


general public: 


(1). lawful freedom of movement within the building or facility or the land on which it is 


situated; 


(2) lawful use of the building or facility or the land on which it is situated; or 
(3). the right of lawful ingress and egress to the building or besitits: or the land on which it 


is situated. 


B.. No person shall, at or in any building or other facility or property owned, operated or con- 
trolled by the state or any of its political subdivision [subdivisions], willfully impede the staff ora 
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public official or a member of the general public through the use of restraint, abduction, coercion 
or intimidation or when force and violence are present or threatened. 

C.. No person shall willfully refuse or fail to leave the property of or any building or other facil- 
ity owned, operated or controlled by the state or any of its political subdivisions when requested to 
do so by'a lawful custodian of the building, facility or property if the person is committing, threat- 
ens to commit or incites others to commit any act which would disrupt, impair, interfere with or | 
obstruct the lawful mission, processes, procedures or functions of the property, building or facility. 

D. No person shall willfully interfere with the educational process of any public or private 
school by committing, threatening to commit or inciting others to commit any act which would 
disrupt, impair, interfere with or obstruct the lawful mission, processes, procedures or functions of 
a public or private school. 

E. Nothing in this section shall be construed to prevent lawful assembly and peaceful and or- 
derly petition for the redress of grievances, including any labor dispute. 

F. Any person who violates any of the provisions of this section shall.be deemed guilty of a 
petty misdemeanor. 


History: 1953 Comp., § 40A-20-10, enacted by Laws Silva, 1974-NMCA-07 2, 86 N.M. 543, 525 P.2d 908, cert. 


1970, ch. 86, § 2; 1975, ch. 52, § 2; 1981, ch. 32, § 1. denied, 86 N.M. 528, 525 P.2d 888 (decided under prior 
Bracketed material. — The bracketed material was law), 
inserted by the compiler and is not part of the law. No invalid delegation of power. — Subsection C of 
this section specifies adequate standards and guidelines 
ANNOTATIONS to be followed, in that criminality is based first on a re- 
fusal to leave after requests, and second on a determina- 
Statutory standard to sustain a conviction un- tion by the judge or jury that the person committed the 
der Subsection D. — Section 30-20-13(D) NMSA 1978 specified disruptive acts. State v. Silva,,1974-NMCA-072, 
refers to a defendant's intent to do some further act or 86 N.M. 5438, 525 P.2d 9038, cert. denied, 86 N.M, 528, 525 
achieve some additional consequence, interference with P.2d 888 (decided under prior law). 
the educational process, and therefore 30-20-13(D) NMSA Nor unbridled discretion. — Subsection C of this 
1978 is a specific intent crime; the actus reas of the of- section does not put unbridled discretion in the hands of 
fense is threatening to commit any act which would dis- the administrator or police officer because the decision of 
rupt, impair, interfere with or obstruct the lawful mission, each must be checked by the decision of the other, and the 
processes, procedures or functions of a public or private discretion of both is limited by the reasonably precise di- 
school. State v, Quintin C., 2019-NMCA-069. rective of the statute. State v, Silva, 1974-NMCA-072, 86 
Insufficient evidence to support conviction for N.M. 548, 525 P.2d 903, cert. denied, 86 N.M. 528, 525 P.2d 
willful interference with the educational process. 888 (decided under prior law). 
— Where, based on evidence presented by the state that Meaning of "impair". — The term "impair" in Subsec- 
child stated that he was creating a "kill list", the trial tion C means, in context, a substantial physical diminu- 
judge erred in finding that child committed the delinquent tion or damage and not just any diminution in quality. 
act of willfully interfering with the educational process State v, Silva, 1974-NMCA-072, 86 N.M. 543, 525 P.2d 903, 
by threatening to commit an act that would disrupt the cert. denied, 86 N.M. 528, 525 P.2d 888 (decided under 
lawful mission, processes, procedures or functions of the prior law). |. 
school, because the trial court applied an incorrect legal Substantial physical invasion required. — The 
standard to an essential element of the offense. There was word "impair," along with the other operative verbs of 
insufficient evidence to support child's conviction. State v. present Subsection C (which subsection prior to 1975 
Quintin C., 2019-NMCA-069. amendment referred specifically to institutions of higher 
Criminal trespass charges not a means to enforce education), denotes a substantial physical invasion, and 
rule until filing. — Criminal trespass charges under requires interference with the actual functioning of the 
Section 80-20-18 NMSA 1978.are not a means to enforce university. State v. Silva, 1974-NMCA-072, 86 N.M, 548, 
a rule available to the state until the rule is properly filed 525 P.2d 903, cert. denied, 86 N.M. 528, 525 P.2d 888 (de- 
in compliance with State Rules Act (Section 14-4-1 NMSA cided under prior law). 
1978). State v. Joyce, 1980-NMCA-086, 94 N.M. 618, 614 Willfulness and intent essential. — Not only must 
P.2d 30. the refusal contemplated by Subsection C of this section 
Flexibility not vagueness. — Subsection C of this be willful but the disruption must also be accompanied by 
section, referring prior to 1975 amendment specifically to general intent. State v. Silva, 1974-NMCA-072, 86 N.M. 
institutions of higher education, allowed control of campus 543, 525 P.2d 908, cert, denied, 86 N.M, 528, 525 P.2d 888 
disturbances in terms marked by flexibility and reason- (decided under prior law), 
able breadth, rather than meticulous specificity, and was Application constitutional. — Defendants' refusal 
not void for vagueness. State v. Silva, 1974-NMCA-072, 86 . to honor the request of the university president to leave 
N.M. 548, 525 P.2d 903, cert. denied, 86 N.M. 528, 525 P.2d his office although he had appointments to keep, substan- 
888 (decided under prior law). tially interfered with the functioning of the president's 
Campus restrictions not overbroad. — Since this business, and hence Subsection C of this section (referring 
section, referring in Subsection C) prior to 1975 amend-.): prior to 1975 amendment specifically to institutions of 
ment, specifically to institutions of higher education, vin- higher education) was constitutionally applied to warrant 
dicated significant government interest in the control of their convictions. State v. Silva, 1974-NMCA-072, 86 N.M. 
campus disturbances, reasonable "time, place and man- 548, 525 P.2d 903, cert. denied, 86 N.M. 528, 525 P.2d 888 
ner" regulations were valid even though they inciden- (decided under prior law). 


tally suppressed otherwise protected conduct. State v. 
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30-20-14 CRIMES AGAINST PUBLIC PEACE 30-20-16 


Limitations on sales of handicrafts on state prop- Law reviews. — For annual survey of New Mexico law 
erty. — Since the legislature intended that those who set relating to administrative law, see 12 N.M.L. Rev. 1 (1982). 
the lawful mission, processes, procedures or functions of Am. Jur. 2d, A.L.R. and C.J.S. references. — Partici- 
state property are to be able to avail themselves of Sub- pation of student in demonstration on or near campus as 


section C's provisions in furtherance of those policies and warranting imposition of criminal liability for breach of 
functions, the board of regents of the museum of New peace, disorderly conduct, trespass, unlawful assembly, or 
Mexico may properly rely on the provisions of this section similar offense, 32 A.L.R.3d 551. 


to effectuate the provisions of a resolution which permits "Choice of evils," necessity, duress, or similar defense to 
only Indians to sell handicrafts under the portals of the state or local criminal charges based on acts of public pro- 
governor's palace. Livingston v. Ewing, 1982-NMSC-110, test, 3 A.L.R.5th 521. 


98 N.M. 685, 652 P.2d 235. 


30-20-14. Institutions permitted to adopt rules. 


Nothing in this act [30-20-13 through 30-20-15 NMSA 1978] shall be construed as limiting the 
power or duty of any institution of higher education to establish standards of conduct and scholas- 
tic achievement relevant to its lawful missions, processes and functions and to invoke appropriate 
discipline for violations of the standards. 


History: 1953 Comp., § 40A-20-11, enacted by Laws ANNOTATIONS 
1970, ch. 86, § 3. 

Compiler's notes. — The words "this act" as used in Am. Jur. 2d, A.L.R. and C.J.S. references. — Par- 
this section refers to Laws 1970, ch. 86 which is compiled ticipation of student in demonstration on or near campus 
as sections 30-20-13 to 30-20-15 NMS ‘A 1978. as warranting expulsion or suspension from school or col- 


lege, 32 A.L.R.3d 864. 


30-20-15. Construction. 


This act [30-20-13 through 30-20-15 NMSA 1978] shall be construed to be an alternative to and 
not in lieu of the provisions of Laws 1969, Chapter 281 [30-20-4 through 30-20-9 NMSA 1978]. 


History: 1953 Comp., § 40A-20-12, enacted by Laws 
1970, ch. 86, § 4. 


30-20-16. Bomb scares and shooting threats unlawful. 


A. Making a bomb scare consists of falsely and maliciously stating to another person that a 
bomb or other explosive has been placed in such a position that property or persons are likely to 
be injured or destroyed, 

B. Making a shooting threat consists of intentionally communicating to another person an in- 
tent to bring a firearm to a property or use the firearm with the intent to: 

(1) place a person or group of persons in fear of great bodily harm; 

(2) prevent or interrupt the occupation or use of a public building; or 

(3) cause a response to the threat by a law enforcement official or pars agency orga- 
nized to deal with emergencies. 

C. Whoever commits making a bomb scare is guilty of a fourth degree felony. 

D. Whoever commits making a shooting threat is guilty of a misdemeanor. 

E. A court may order a person convicted for the offense of making a bomb scare or shooting 
threat to reimburse the victim of the offense for economic harm caused by that offense. 

F. As used in this section, "economic harm" means all direct, incidental and consequential fi- 
nancial harm suffered by a victim of the offense of making a bomb scare or shooting threat. "Eco- 
nomic harm" includes: 

(1) wages, salaries or other compensation lost as a result of the commission of the offense 
of making a bomb scare or shooting threat; 

(2) the cost of all wages, salaries or other compensation paid to employees for time that 
those employees are prevented from working as a result of the commission of the offense of mak- 
ing a bomb scare or shooting threat; and 
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30-20-17 


CRIMINAL OFFENSES 


30-20A-1 


(3) overhead costs incurred for the period of time that a business is shut down as a result 
of the commission of the offense of RE: a bomb scare or shooting threat.’ 


History: 1953 Comp., § 40A-20-13, aacenied by Laws 
1975, ch. 285, § 1; 1981, ch.'15, § 1; 2008, ch. 35, § 1; 
2022, ch. 56, § 24. 

The 2022 amendment, effective May 18, 2022, made 
making a shooting threat unlawful, and provided a pen- 
alty; in the section heading, added "and shooting threats"; 
added a new Subsection B and redesignated former Sub- 
section B as Subsection C; added a new Subsection D and 
redesignated former Subsection C and D as Subsections E 
and F, respectively; in Subsections E and F, after each oc- 
currence of "bomb scare", added "or shooting threat"; and 
deleted former Subsection E, 

The 2003 amendment, effective July 1, 2003, desig- 
nated the former first'and second paragraphs as Subsec- 
tions A and B; added Subsections C, D and E; and substi- 
tuted "commits making" for "makes" following "Whoever" 
at the beginning of Subsection B. 


ANNOTATIONS 


Restitution. — Although the trial court may request 
that an inquiry into defendant's ability to pay be made 


30-20-17. Reward. 


by a oivdtastion officer, it is sisltndthatey that the actual de- 
termination of defendant's ability to pay be made by the 
court. Trial court may not delegate to probation officer 
determination of defendant's ability to pay obligations 
imposed by court. Amount of restitution and time of pay- 
ment must be set by court and not be left to discretion of 
probation authorities. State v. Carrasco, 1997-NMCA-123, 
124 N.M. 320, 950 P.2d 293 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity and construction of terroristic threat statutes, 45 
A.L.R.4th 949. 

Imposition of state or local penalties for threatening 
to use explosive devices at schools or other buildings, 79 
A.L.R.5th 1, 

Validity, construction, and application of 18 U.S.C.A. 
§ 844(e), prohibiting use of mail, telephone, telegraph, or 
other instrument of commerce to convey bomb threat, 160 
A.L,R. Fed. 625. 


he 


If a person provides information leading to the conviction, or adjudication of delinquency pur- 
suant to the Children's Code [Chapter 32A NMSA 1978], of another for making a bomb scare, he 
shall, upon the recommendation of the: district ye rhe be entitled to a reward in the amount “¢ 


one hundred dollars ($100). 


History: 1953 Comp., § 40A-20-14, enacted by Laws 
1975, ch. 285, § 2. 


30-20-18. Interference with athletic event. 


Interference with athletic event consists of intentionally throwing any object on or across the 
field of play of an‘athletic event with the intent to interfere with the normal conduct of that event 
while the contestants of that event are on that field. As used in this section, "athletic event" means 
a scheduled sports event for which an admission fee is charged to the public. 

Any person other than an official or a contestant of an athletic event who commits interference 
with [an] athletic event is guilty of a petty misdemeanor. 


History: Laws 1986, ch. 53, § 1. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For assault and battery on a 
sports official, see 30-3-9,1 NMSA 1978. 

For sentencing for petty misdemeanors, see 31-19-1 
NMBz 1978. 


ARTICLE 20A 


Antiterrorism 


Sec, 
80-20A-1. Short title. 
80-20A-2. Definitions. 


30-20A-1. Short title. 


Sec, 
30-20A-3, Unlawful acts; penalty. 
30-20A-4, Exemptions, 


This act [30-20A-1 through 30-20A-4 NMSA 1978] may be cited as the "Antiterrorism Act". 
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30-20A-2 


History: Laws 1990, ch. 66, § 1. 
ANNOTATIONS 


Law reviews. — For comment, "Sacrificing People, Pro- 
tecting Hate: An Analysis of Anti-Militia Statutes and the 
Incitement to Violence Exception to Freedom of Speech 


ANTITERRORISM 


30-20A-3 


as Legal Protections for Members of Groups Targeted by 
Hate-Motivated Violence," see 30 N.M.L. Rev. 253 (2000). 
For article, "Terrorism and the Rule of Law", see 35 
N.M.L. Rev. 215 (2005). 
Am. Jur, 2d, A.L.R. and C.J.S. references, — Victim 
impact evidence in capital sentencing hearings - post- 


Payne v. Tennessee, 79 A.L.R.5th 33. 


30-20A-2. Definitions: 


As used in the Antiterrorism Act: 

A. "civil disorder" means any planned act of violence by an assemblage of as or more persons 
with the intent to cause damage or injury to another individual or his property; 

B. "destructive device" means: 

(1) any explosive, incendiary or poison gas: 

(a) bomb; 

(b) grenade; 

(c) rocket having a propellant charge of more than four ounces; 

(d) missile having an explosive or incendiary charge of more than one-quarter ounce; 
(e) mine; or 

(f) similar device; 

(2) any type of weapon that can expel or may be readily converted to expel a projectile by 
the action of an explosive or other propellant, the barrel or. barrels of which have a bore of more 
than six-tenths inch in diameter, except a shotgun, shotgun shell or muzzle loading firearm that is 
generally recognized as particularly suitable for sporting purposes; or 

(3) any part or combination of parts either designed or intended for use in converting or 
assembling any device described in Paragraphs (1) and (2) of this subsection. 

The term "destructive device" shall not include any device that is neither designed nor rede- 
signed for use as a weapon; 

C. "firearm" means any weapon that can expel or is designed to or may readily be converted 
to expel a projectile by the action of an explosion, the frame or receiver of any such weapon, any 
firearm muffler or firearm silencer. "Firearm" includes any handgun, rifle or shotgun; and 

D. "law enforcement officer" means any employee of a police or public safety department ad- 
ministered by the state or any political subdivision of the state where the employee is responsible 
for the prevention and detection of crime and the enforcement of the penal, traffic or highway laws 
of this state. "Law enforcement officer" includes any member of the New Mexico national guard; 
any peace officer of the United States, any state, any political subdivision of a state or the District 
of Columbia; any member of the New Mexico mounted patrol or the national guard, as defined in 
10 U.S.C. Sec. 101(9); any member of the organized militia of any state or territory of the United 
States, the commonwealth of Puerto Rico or the District of Columbia not included within the defi- 
nition of national guard; and any member of the armed forces of the United States.."Law enforce- 
ment officer" also means any person or entity acting as a contractor for any other law enforcement 
officer, police or public safety department described in this section. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Victim 
impact evidence in capital sentencing hearings - post- 
Payne v. Tennessee, 79 A.L.R.5th 33. 


History: Laws 1990, ch. 66, § 2. 


30-20A-3. Unlawful acts; penalty. 


A. Any person who teaches or demonstrates the use, application or making of any firearm, 
destructive device or technique capable of causing injury or death to any person with the intent 
that the knowledge or skill taught, demonstrated or gained be unlawfully used in furtherance of 
a civil disorder is guilty of a fourth degree felony and shall be sentenced under the provisions of 
the Criminal Sentencing Act [Chapter 31, Article 18 NMSA 1978] to imprisonment for a definite 
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30-20A-4 CRIMINAL OFFENSES 30-20B-2 


term of eighteen months or, in the discretion of the sentencing court, toa fie of not more than five 
thousand dollars ($5,000), or both. 

B. Any person who trains, practices or receives instruction in the use of any firearm, destruc- 
tive device or technique capable of causing injury or death to any person with the intent that the 
knowledge or skill taught, demonstrated or gained be unlawfully used in furtherance of a civil dis- 
order is guilty of a fourth degree felony and shall be sentenced under the provisions of the Crimi- 
nal Sentencing Act to imprisonment for a definite term of eighteen months or, in the discretion of 
the sentencing court, to a fine of not more than five thousand dollars ($5,000), or both. 


History: Laws 1990, ch. 66, § 3. 


30- 20A-4, Exemptions. 


A. Nothitie i in the Antiterrorism Act shall make Spay any activity: 
(1) in accordance with Article 2, Section 6 of the constitution of New Mexico; 
(2) of any governmental agency; 
(83) of any law enforcement agency; 
(4) of any hunting, rifle, pistol, shotgun, sportsmen's or conservation club; 
(5) lawfully engaged in on a shooting range; 
(6) lawfully undertaken pursuant to any shooting school or other program of instruction; 
(7) intended to teach the safe handling, including marksmanship, or use of firearms, ar- 
chery equipment or other weapons or techniques to individuals or groups; | 
(8) that teaches the use of martial arts or arms for the defense of home, person or property 
or the lawful use of force as defined in Section 30-2-7 NMSA 1978; or — 
(9) that is otherwise lawful. 
B. Nothing in the Antiterrorism Act shall make unlawful : any act of a law enforcement officer 
that is performed as a part of his official duties. 


History: Laws 1990, ch. 66, § 4. 


ARTICLE 20B 
Demonstrations at Funerals and Memorial Services 
Sec, ' | . See. ; 
30-20B-1. Short title. 30-20B-4. Penalties. 
30-20B-2. Definitions. ~<"\ -- 30-20B-5. Injunctive relief. 


380-20B-3. Prohibited acts. 


30-20B-1. Short title. 


This act [30-20B-1 through 30-20B-5 NMSA 1978] may be cited as the "Demonstrations at Fu- 
nerals and Memorial Services Act". 


History: Laws 2007, ch. 254,§ 15 — - Severability. — Laws 2007, ch. 254, § 6 provided for 


Emergency clause, — Laws 2007, ch. 254, § 7 con- the severability of the Demonstrations at Funerals and 
tained an emergency clause and was approved on April 2, Memorial Services Act if any part or application thereof 
2007. is held invalid. 


30-20B-2. Definitions. 


As used in the Demonstrations at Funerals and Memorial Services Act: 

A. ."funeral" means the ceremonies, rituals, processions and memorial services held at a rae 
neral site in connection with the viewing, burial, cremation or memorial of or wake for a deceased 
person; 
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30-20B-3 DEMONSTRATIONS AT FUNERALS AND MEMORIAL SERVICES 30-20B-4 


B. "funeral site" means a church, synagogue, mosque, funeral home, mortuary, cemetery, grave 
site, mausoleum or other place at which a funeral is being conducted or is scheduled to be con- 
ducted within the next sixty minutes or has been conducted within the last sixty minutes; and 

C. "targeted residential picketing" includes the following acts: 

(1) -marching, standing or patrolling by one or more persons directed solely at a particular 
residential building in a manner that adversely affects the safety, security or Uae ai of an'occu- 
pant of the building; or 

(2) marching, standing or patrolling by one or more persons that prevents an occupant of 
a residential building from gaining access to or Phi ai hog the property on which the aio 
building is located. 


History: Laws 2007, ch. 254, § 2. Severability. — Laws 2007, ch. 254, § 6 provided for 

Emergency clause, — Laws 2007, ch. 254, § 7 con- the severability of the Demonstrations at Funerals and 
tained an emergency clause and was approved on April 2, Memorial Services Act if any part or application thereof 
2007, is held invalid. 


30-20B-3. Prohibited acts. 


A person shall not, with knowledge of the existence ofa funeral or funeral site: 

A. engage in any loud singing, playing of music, chanting, whistling, yelling or noisemaking 
with or without noise amplification, including bullhorns, auto horns and microphones within five 
hundred feet of any ingress or egress of that funeral site, when the volume of such singing, music, 
chanting, whistling, yelling or noisemaking is audible at and disturbing to the peace and good or- 
der of a funeral at that funeral site; 

B. direct abusive epithets or make any threatening gesture that the person knows or reason- 
ably should know is likely to provoke a violent reaction by another person; 

C. display within five hundred feet of any ingress or egress of that funeral site any visual im- 
ages that convey fighting words or actual threats against another person; 

D. ‘knowingly obstruct, hinder, impede or block another person's access to or egress from that 
funeral site or a facility containing that funeral site, except that the owner or Pg Nise of property 
may take lawful actions to exclude others from that property; 

E. knowingly obstruct, hinder, impede or block the progress of a vehicle eutheiiatiniy’ in a pro- 
cession to or from a funeral site; or 

F. knowingly engage in targeted residential picketing at the home or domicile of any surviving 
member of the deceased person's family or household on the date of the funeral. 


History: Laws 2007, ch. 254, § 3. Severability. — Laws 2007, ch. 254, § 6 provided for 
Emergency clause. — Laws 2007, ch. 254, § 7 con- the severability of the Demonstrations at Funerals and 
tained an emergency clause and was approved on April 2, Memorial Services Act if any part or application thereof 


2007. is held invalid. 


30-20B-4. Penalties. 


Any person who violates Section 3 [80-20B-3 NMSA 1978] of the Demonstrations at Funerals 
and Memorial Services Act is: 

A. for the first offense, guilty of a petty misdemeanor and shall be sentenced pursuant to the 
provisions of Section 31-19-1 NMSA 1978; 

B.. for the second offense, guilty of a misdemeanor ane shall be sentenced pursuant to the pro- 
visions of Section 31-19-1 NMSA 1978; and 

C. for the third and subsequent offenses, guilty of a fourth degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 2007, ch. 254, § 4. Severability. — Laws 2007, ch. 254, § 6 provided for 
Emergency clause. — Laws 2007, ch. 254, § 7 con- the severability of the Demonstrations at Funerals and 
tained an emergency clause and was approved on April. 2, Memorial Services Act if any part or application thereof 
2007. is held invalid. 
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30-20B-5 A CRIMINAL OFFENSES 30-21-2 


30-20B-5. Injunctive relief. 


In addition to the criminal nenaltion Srouttiagd in Section 4 [30-20B-4 NMSA 1978] of the noose 
onstrations at Funerals and Memorial Services Act, the court may enjoin conduct prohibited in 
Section 3 [30-20B-3 NMSA 1978] of that act if there is credible evidence that a person is likely 
to violate Section 3 of the Demonstrations at Funerals and Memorial Services Act. Any surviving 
member of the deceased person's immediate family who is threatened with loss or injury by reason 
of a violation described in Section 3 of the Demonstrations at Funerals and Memorial Services Act 
is entitled to sue for and have injunctive relief in any court of competent jurisdiction against any 
damage or threatened loss or injury by reason of a violation thereof. 


History: Laws 2007, ch. 254, § 5. Severability. — Laws 2007, ch. 254, § 6 provided for 

Emergency clause. — Laws 2007, ch. 254, § 7 con- the severability of the Demonstrations at Funerals and 
tained an emergency clause and was approved on April 2, ’ Memorial Services Act if any part or application thereof 
2007. is held invalid. 

Sabotage and Disloyalty 

Sec. See, 
30-21-1.. Sabotage. 30-21-4. Improper use of official symbols, 
30-21-2. Protection of rights of employees... 30-21-5. ‘Improper use of official anthems. 


30-21-3. Detention or arrest of trespassers upon re- 
stricted areas, 


30-21-1. Sabotage. 


Sabotage consists of: 
A. . intentionally destroying, i impairing, injuring, interfering or tampering with real or personal 
- property with reasonable grounds to believe that such act will delay or interfere with the prepara- 
tion of the United States or of any of the states for defense or for war or with the prosecution of 
war by the United States; or 

B. intentionally making or causing to be made or omitting to note on inspection any defect in 
any article or thing with reasonable grounds to believe that such article or thing is intended to be 
used in connection with the preparation of the United States or any of the states for defense or war 
or for the prosecution of war by the United States. 

Whoever commits sabotage is guilty of a second degree felony. 


History: 1953 Comp., § 40A-21-1, enacted by Laws ANNOTATIONS 
1963, ch. 308, § 21-1. 

Cased cforcsideshe Bor conspiracy to commit a fel- Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
ony, see 30-28-2 NMSA 1978. Jur. 2d Sedition, Subversive Activities and Treason § 61. 


Validity of legislation against sabotage, 1 A.L.R. 336; 20 
A.L.R. 1535, 73 A.L.R. 1494. 
93 C,J.S. War and National Defense § 57. 


30-21-2. Protection of rights of employees. 


Nothing in this article [30-21-1 through 30-21-5 NMSA 1978] shall be construed to impair, cur- 
tail or destroy the lawful rights of employees and their representatives to self-organization, or [to] 
form, join or assist labor organizations, to bargain collectively through representatives of their 
own choosing and to engage in concerted activities for the purpose of collective bargaining or other 
mutual aid or protection. 


History: 1953 Comp., § 40A-21-2, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 303, § 21-2. inserted by the compiler and is not part of the law. 
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30-21-3 INTERFERENCE WITH LAW ENFORCEMENT 30-21-5 


30-21-3. Detention or arrest of trespassers upon restricted areas. 


Any peace officer or person employed as a watchman, guard or in a supervisory capacity on 
premises utilized in the manufacture, transportation or storage of any product in the preparation 
of the United States or of any of the states for defense or for war, or the manufacture, transporta- 
tion, distribution or storage of gas, oil, coal, electricity or water or of any public utility, may stop 
any person found on such premises to which entry without permission is forbidden and where 
such premises are clearly posted with signs prohibiting entry, and may detain such person for the 
purpose of demanding the name, address and the individual's business in such place. If such peace 
officer or employee has reason to believe from the answers or conduct of the person so interrogated 
that the person detained has no right to be in such destricted [restricted] area, he shall forthwith 
either release such person, or may arrest the individual without a warrant on the charge of com- 
mitting the crime of criminal trespass. In the event such peace officer or employee shall arrest such 
person found in the restricted area he shall forthwith turn the individual over to a peace officer 
who may arrest the individual without a warrant on the charge of committing criminal trespass. 


History: 1953 Comp., § 40A-21-3, enacted by Laws Cross references. — For criminal trespass, see 30-14-1 
19638, ch. 308, § 21-3. NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


30-21-4. Improper use of official symbols. 


Improper use of official symbols consists of: 

A. the use of the state or national flags for any purpose other than the purposes for which it 
was designed by law; 

B. offering any insult by word or act to the state or national flags; or 

C. using the state or national flags for advertising purposes by painting, printing, stamping or 
otherwise placing thereon or affixing thereto any name or object not connected with the patriotic 
history of the nation or the state. 

Whoever commits improper use of official symbols is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-21-4, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 35 Am. 
1963, ch. 308, § 21-4. Jur. 2d Flag §§ 3 to 5. 
Flag desecration: what constitutes violation of flag des- 
ANNOTATIONS ecration statutes, 41 A.L.R.3d 502. 


Law reviews. — For comment, "Official Symbols: Use 36A CJ,S, Flags § 2, 


and Abuse," see 1 N.MLL. Rev, 352 (1971). 
30-21-5. Improper use of official anthems. 


Improper use of official anthems consists of singing, playing or rendering "The Star Spangled 
Banner" or "Oh Fair New Mexico" in any public place or assemblage in this state except as an en- 
tire or separate composition or number. 

Whoever commits improper use of official anthems is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-21-5, enacted by Laws 
1963, ch. 303, § 21-5. 


ARTICLE 22 


Interference with Law Enforcement 


Sec. Sec. ' 

30-22-1. Resisting, evading or obstructing an officer. 30-22-2.1, Entry into domestic violence safe house or 
30-22-1.1. Aggravated fleeing a law enforcement officer. shelter; search warrant. 

80-22-2. Refusing to aid an officer. 80-22-3. Concealing identity. 
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Sec. pias Sec, 
30-22-4. Harboring or aiding a felon. 30-22-14.1, Bringing contraband into a juvenile deten- 
30-22-5. Tampering with evidence. tion facility or juvenile correctional facil- 
30-22-6. Compounding a crime. ity; penalty. 
30-22-7. Unlawful rescue. : f 30-22-15. Maintaining male and female prisoners to- 
30-22-8, Escape from jail, , gether, 
30-22-8.1. Escape from a community custody release pro 30-22-16. Possession of deadly weapon or explosive by 
gram, ‘ "prisoner. 
80-22-8.2. Escape from a secure residential treatment 30-22-17. Assault by prisoner. 
facility. 30-22-18. Encouraging violation of probation, parole or 
30-22-9.. Escape from penitentiary. bail. 
30-22-10. Escape from custody of a peace officer. 30-22-19. Unlawful assault on any jail. 
30-22-11. Assisting escape. 30-22-20. Unlawful distribution of convict-made Sere 
30-22-11,1. Escape from the custody of the children, 30-22-21. Assault upon peace officer. 
youth and families department; escape 30-22-22, Aggravated assault upon peace officer. 
from juvenile detention. 30-22-28, Assault with intent to commit violent felony 
30-22-11.2. Aggravated escape from the custody of the upon peace officer. 
children, youth and families department. » 30-22-24. Battery upon peace officer. 
30-22-12, Furnished [Furnishing] articles for prisoner's 30-22-25. Aggravated battery upon peace officer, 
escape. ' 30-22-26. Assisting in assault upon peace officer. 
30-22-13. Furnishing drugs or liquor to a prisoner. 30-22-27. Disarming a peace officer. 


30-22-14... Bringing contraband into places of imprison- 
ment; penalties; definitions. 


30-22-1. Resisting, evading or obstructing an officer. 


Resisting, evading or obstructing an officer consists of: 

A. knowingly obstructing, resisting or opposing any officer of this state or any other aalga au- 
thorized person serving or attempting to serve or execute any process or any rule or order of any of 
the courts of this state or any other judicial writ or process; 

B. intentionally fleeing, attempting to evade or evading an officer of this state when the person 
committing the act of fleeing, attempting to evade or evasion has knowledge that the officer is at- 
tempting to apprehend or arresthim; 

C. willfully refusing to bring a vehicle to a stop when given a visual or audible signal to stop, 
whether by hand, voice, emergency light, flashing light, siren or other signal, by a uniformed of- 
ficer in an appropriately marked police vehicle; or 

D, resisting or abusing any judge, magistrate or peace officer in the lawful discharge of his du- 
ties. . 

Whoever commits resisting, evading or obstructing an officer is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-22-1, enacted by Laws Violation of Subsection C. — If a stopped driver 
1968, ch, 303, § 22-1; 1981, ch. 248, § 1. knows that an officer is trying to effectuate an arrest, then 
Cross references. — For authority of conservation Section 30-22-1B NMSA 1978 applies if the driver tries 
officers to enforce these provisions under emergency cir- to leave. State v. Baldonado, 1992-NMCA-140, 115 N.M. 
cumstances, see 17-2-19 NMSA 1978. > f 106, 847 P.2d 751, cert, denied, 115 N.M. 145, 848 P.2d 
531 (1993). 

ANNOTATIONS No probable cause. — Where police officers went to 

Lesser included offense. — Resisting or abusing a defendant's home to interview defendant about defen- 
peace officer is a lesser included offense within battery on dant's co-worker who was suspected to be involved in a 
a peace officer under the Blockburger test. State v. Ford, rape, defendant was cooperative and invited the officers 
2007-NMCA-052, 141, N.M. 512, 157.P.3d 77, cert. denied,,,/ into defendant's home; during the interview, defendant 
2007 NMCERT 004, 141 N.M. 568, 158 P.3d 458, decided to end the interview and asked the officers to 
Resisting an officer is a lesser included offense of peace leave; when the officers refused, defendant became agi- 
officer battery; the only difference between the two is that tated, and the officers arrested defendant because the 
peace officer battery requires the resisting or abusing to officers speculated that defendant could have been more 
culminate in a touching, while resisting does not. State v. cooperative and shared more information about the sus- 
Padilla, 1983-NMCA-096, 101 N.M. 78, 678 P.2d 706, afd... - ect, the officers did not have probable cause to arrest 
in part, rev'd in part on other grounds, 1984-NMSC-026, defendant for resisting, evading, obstructing, or refusing 


101 N.M. 58, 678 P.2d 686, aff'd sub nom. Fugate v. New to obey an officer. Manzanares v. Higdon, 575 F. 3d 1185 
Mexico, 470 U.S, 904, 105.8. Ct. 1858 (1985), 84 L, Ed. 2d (10th Cir. 2009). 


777. Where police officers were investigating defendant's 

Conduct constituting an offense. — Driving for two child for commission of a felony; defendant told the offi- 

miles without responding to a police officer's emergency cers that defendant did not know the child's birth date 

lights is behavior which violates Section 30-22-10 NMSA and address; when the officers asked defendant for iden- 

1978. Marshall v. Columbia Lea Regional Hosp., 345 F.3d tification, defendant responded that the identification 

1157 (10th Cir. 2008). was in defendant's house; and defendant started walking 
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toward defendant's house, the officers did not have prob- 
able cause to arrest defendant for resisting, evading or ob- 
structing an officer. Keylon v. City of Albuquerque, 535 F, 
3d 1210 (10th Cir. 2008). 

The word "apprehend" includes a situation in which 
an officer is attempting to briefly detain a person for ques- 
tioning based on reasonable suspicion. State v. Gutierrez, 
2007-NMSC-033, 142 N.M. 1, 162 P.8d 156. 

Sufficient evidence. — Where a police officer had one 
handcuff on defendant when defendant pulled away and 
the officer had to forcibly finish handcuffing defendant, 
the evidence was sufficient to support defendant's convic- 
tion for resisting, evading or obstructing an officer. State 
v, Wilson, 2007-NMCA-111, 142 N.M. 737, 169 P.3d 1184, 
cert. denied, 2007-NMCERT-008, 142 N.M. 435, 166 P.3d 
1089. 

Where police ofiieers arrested defendant for DWI;: Hiei 
fendant argued with the officers and refused to cooperate; 
defendant would not put defendant's legs into the police 
car preventing the officers from closing the door; when 
the officers forced defendant's legs into the car, defen- 
dant placed defendant's head in a position that prevented 
the officer from closing the door; defendant intentionally 
fell out of the car; defendant twice kicked one officer, the 
evidence was sufficient to support defendant's: convic- 
tion of resisting and abusing an officer. State v. Cotton, 
2011-NMCA-096, 150 N.M. 583, 263 P.3d 925, cert. denied, 
2011-NMCERT-008, 268 P.3d 513. 

Where police officers were investigating potential drug 
manufacturing; the officers were in plain clothes and 
driving unmarked vehicles; the officers were following 
defendant when defendant made a U-turn and stopped; 
one officer approached defendant's vehicle, displayed a 
badge, and said that the officer wanted to talk with de- 
fendant; defendant asked the officer what was going on 
and the officer again identified the officer as a police of- 
ficer; defendant began creeping defendant's vehicle to- 
ward the officer; the other officer then approached de- 
fendant's vehicle, identified the officer as a police officer 
and displayed a badge; and when the other officer opened 
the door of defendant's vehicle and told the occupants to 
show their hands, defendant accelerated the vehicle and 
the other officer was thrown from the vehicle, there was 
sufficient evidence to support defendant's conviction of re- 
sisting, evading, and obstructing an officer. State v. Akers, 
2010-NMCA-1038, 149 N.M. 58, 243 P.3d 757. 

Where the defendant and the defendant's vehicle 
matched the descriptions given to the officer by the victim 
of stalking; the officer asked the defendant to stop; the de- 
fendant said he needed to use the bathroom in the house 
where he had parked his vehicle; the officer followed the 
defendant into the house, but the defendant ran out the 
back door after he turned and saw the officer behind him 
and began to run, the officer had reasonable suspicion to 
temporarily detain the defendant for questioning and the 
defendant did not have the right to walk away from the of- 
ficer. State v. Gutierrez, 2007-NMSC-033, 142 N.M. 1, 162 
P.3d 156. 

Section not vague. — There is no merit to claim 
that this section is vague on its face. State v. Andazola, 
1981-NMCA-002, 95 N.M. 480, 622 P.2d 1050. 

Section places those interfering with officer on 
notice of criminal sanctions. — In clear simple lan- 
guage, this statute puts everyone on notice that one would 
be exposed to criminal! sanctions if he resisted or abused 
any peace officer who was engaged.in the lawful discharge 
of his duties. State v. Andazola, 1981-NMCA-002, 95 N.M. 
430, 622 P.2d 1050. 

Conviction under this section does not bar civil 
rights claim. — Plaintiffs action under 42 US.C.S. 
§ 1983 alleging that police officers used excessive force 
against him would not be barred by his conviction for 
resisting arrest, whether based on Subsection A or 
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Subsection D. Martinez v. City of Albuquerque, 184 F.3d 
1123 (10th Cir, 1999). 

Construction of former law. — Former 40-31- 4 and 
40-31-5, 1953 Comp., made it unlawful to obstruct justice, 
the former relating to obstructing an officer in serving 
process andthe latter to resisting or abusing an officer 
while executing the duties of his office. City of Clovis v. 
Archie, 1955-NMSC-105, 60 N.M. 239, 290 P.2d 1075. 

Applicability of former law. — Kearny Code, Crimes 
and Punishments, art. 3, § 4, prescribing penalty for ob- 
struction or assaulting officer serving process was not 
applicable where the sheriff was not armed with process. 
State'v, Welch, 1933-NMSC-084, 87 N.M. 549, 25 P.2d 211 
(decided under prior law). 

Resisting sheriff formerly serious offense. — Uns 
der former law, resisting a sheriff was itself a felony. State 
v. Smelcer, 1924-NMSC-059, 380 N.M, 122, 228 P. 188; see 
State v. Welch, 1933-NMSC-084, 37 N.M. 549, 25 P.2d 211 
(resistance to a sheriff making a lawful arrest, but not 
armed with process, a misdemeanor) (decided under prior 
law). 

Double jeopardy. — Where defendant led police on a 
high-speed automobile chase and then got out'of his car 
and fled on foot, his acts supported only one crime founded 
on resisting, evading or obstructing an officer, and vaca- 
tion of his convictions for two counts of evading an officer 
was required, State v. Lefebre, 2001-NMCA-009, 180 N.M. 
130, 19 P.3d 825. 

Jurisdictional exception. — The jurisdictional ex- 
ception to double jeopardy permitted defendant's prosecu- 
tion in the district court on a charge of peace officer bat- 
tery, after he had pleaded guilty to several misdemeanors, 
including resisting arrest, in the magistrate court. State v. 
Padilla, 1984-NMSC-026, 101 N.M. 58, 678 P.2d 686, aff'd 
sub nom., Fugate v. New Mexico, 470 U.S. 904, 105 S. Ct. 
1858, 84 L, Ed. 2d 777 (1985). 

Conviction varying from crime charged in fAfor: 
mation. — The defendant was properly convicted of re- 
sisting, evading or obstructing an officer, because the evi- 
dence supported the verdict of the jury to that charge, and 
his opportunity to prepare and defend against the charge 
was not impaired by the fact that such an offense varied 
from the crime charged. in the criminal information, i.e., 
aggravated assault upon a peace officer. State v. Hamilton, 
1988-NMCA-023, 107 N.M. 186, 754 P.2d 857, cert. denied, 
107 N.M. 132, 753 P.2d 1320. 

"Abusing" speech equated to "fighting" words. — 
"Abusing" speech in Subsection D covers only speech that 
can be called "fighting" words. Any other interpretation of 
that subsection applied to speech would render it uncon- 
stitutional. State v. Wade, 1983-NMCA- 084, 100 N.M. 152, 
667 P.2d 459, 

"Fighting" words are those which tend to in- 
cite an immediate breach of the peace. State v. Wade, 
1983-NMCA-084, 100 N.M. 152, 667 P.2d 459. 

Self-defense distinguished from resisting unlaw- 
ful arrest. — The right of self-defense against a police 
officer is a concept different from the right to resist an 
unlawful arrest, in that self-defense is for the purpose of 
protecting a person's bodily integrity and health, whereas 
the purpose of resisting an unlawful arrest is to prevent 
the arrest. State v. Kraul, 1977-NMCA-032, 90 N.M. 314, 
563 P.2d 108, cert. denied, 90 N.M, 637, 567 P.2d 486, 

Limits of right to self-defense. — One has a right 
to defend oneself from a police officer, whether the at- 
tempted arrest is lawful or unlawful; this right, however, 
is limited, so that one may defend oneself against exces- 
sive use of force by the officer, but one may not resort to 
self-defense when the officer is using necessary force to 
effect an arrest. State v. Kraul, 1977-NMCA-032, 90 N.M. 
314, 563 P.2d 108, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Involuntary manslaughter while resisting arrest. 
— Instruction that killing an officer while resisting a 
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lawful arrest was murder in first or second degree was er- 
ror, since resistance to arrest, where sheriff was not armed 
with process, was a misdemeanor and death without mal- 
ice resulting therefrom was) involuntary, manslaughter. 
State v. Welch, 1933-NMSC-084, 87 N.M. 549, 25 -P.2d 211. 

Lesser included offense instruction, — In a pros- 
‘ecution for aggravated assault on a peace officer, since 
there was evidence that resisting in violation of either 
Subsection B or D was the highest degree of crime commit- 
ted, the defendant was entitled to a charge on the lesser 
offense. State v, Diaz, 1995-NMCA-137, 121.N.M. 28, 908 
P.2d 258, cert. denied, 120 N.M. 828, 907 P.2d 1009, 

Instruction on self-defense. — Defendant had a:lim- 
ited right of self-defense against police officer, and was en- 
titled to an instruction on that limited right, which the in- 
struction did not cover since it went only to the arrest and 
did not refer to the right to defend against excessive force 
whether or not the arrest was unlawful. State v. Kraul, 
1977-NMCA-0382, 90 N.M. 314,563: P.2d 108, cert. denied, 
90. N.M, 637, 567 P.2d 486, 

Defense of another against excessive police force 
is a viable defense. — The right. to defense of another 
against a police officer is not absolute; it does not exist 
if the officer is using necessary force to effect an arrest. 
However, a defendant is entitled to a defense of another 
jury instruction if an officer used force against another 
that-was unreasonable and unnecessary. State v. donee, 
2020-NMCA-029. 

Where, defendant was charged with battery upon a 
peace officer and resisting or abusing an officer, and where 
defendant requested a defense of another jury instruc- 
tion, the district court erred in denying the request and 
in finding that defending another against excessive force 
by a police officer was not a viable defense, because de- 
fense of another against excessive police force is a viable 
defense and reasonable minds could differ as to whether 
the officers used excessive force in this case. State.v. Jones, 
2020-NMCA-029. 

Acquittal bars retrial for battery. — After a magis- 
trate's determination that the defendant was not guilty of 
resisting and obstructing an officer and disorderly conduct 
because he was acting in:defense of another, the state can- 
not charge him with battery on a police.officer and consti- 
tutionally bring him before a new fact finder to relitigate 
that same factual issue. State v. Orosco, 1982-NMCA-181, 
99 N.M. 180, 655 P.2d 1024. 

Evidence insufficient for.conviction. — In the ab- 
sence of evidence that defendant verbally resisted, evaded 
or obstructed a police officer, her. refusal to allow the of- 
ficer admission into her home. could, not be considered un- 
lawful, and the trial court erred in denying her motion for 
a directed verdict. State v. Prince, 1999-NMCA-010; 126 
N.M. 547,972 P.2d 859. 


CRIMINAL OFFENSES! 


30-22-1.1 


Insufficient evidence of evading an: officer. — 
Where defendant was charged with intentionally fleeing, 
attempting to evade or evading an officer after taking a 
gun inside a Las Cruces club, there was insufficient evi- 
dence to support defendant's conviction, because although 
defendant refused to comply with the officer's orders to 
surrender from inside the club, the state failed to present 
any evidence that defendant fled, attempted to evade; or 
evaded the officers before they were able to arrest him, 
and there was no evidence presented to suggest that de- 
fendant surreptitiously tried to escape from the building, 
such as out the back or side door, in order to evade arrest, 
State v. Jimenez, 2017-NMCA-0389, cert. denied. 

Burden of proof. — In order to convict defendant of 
evading and eluding a police officer, the. state had the 
burden of proving that officer was a peace officer engaged 
in the lawful discharge of his duty and defendant, with 
knowledge that officer was attempting to apprehend or ar- 
rest him, fled, attempted to evade, or evaded officer. State 
v. Gutierrez, 2005-NMCA-093, 188 N.M. 147, 117 P.8d 958, 
aff'd in part, rev'd in part, 2007-NMSC-033, 142 .N.M. 1, 
162 P.3d 156. 

Reversal was warranted where defendant was 

convicted of a crime that the state had not charged. 
— Where ‘defendant was charged and convicted of re- 
sisting, evading, or obstructing. an officer pursuant to 
§ 30-22-1(D) NMSA 1978, but where, at trial, the state 
used, with some customization, the alternative from the 
uniform jury instruction that corresponds to § 30-22-1(C) 
NMSA 1978, the jury was not instructed on the "resist- 
ing or abusing" elements of § 30-22-1(D) that differenti- 
ates the offense from other forms of resisting, evading, or. 
obstructing an officer. Reversal was therefore warranted, 
because the jury convicted defendant of a crime for which 
he had not been charged. State v, Ocon, 2021-NMCA-032; 
cert. denied, 

Law reviews. — For comment on State v, Selgado, 76 
N.M. 187, 413 P.2d 469 (1966), see 7 Nat. Resources J, 119 
(1967), 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12.N.M.L. Rev. 229 (1982). 

For annual survey of New Mexico Criminal Procedure, 
see 20 N.M.L. Rev. 285 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 58 Am, 
Jur. 2d Obstructing Justice §§ 10 to 17, 

Criminal liability for obstructing process as affected !by 
invalidity or irregularity of the process, 10 A.L.R.3d 1146. 

What constitutes obstructing or resisting ebibenss in ab- 
sence of actual force, 66 A.L.R.5th 397; 

Defenses to state obstruction of justice charge acre 
to interfering with criminal investigation or judicial pro- 
ceeding, 87 A.L.R.5th 597. , 

67 C.J.S,,Obstructing Justice §§ 7,.10-14. 


30-22-1.1. Aggravated fleeing a law enforcement officer. 


A. Aggravated fleeing a law enforcement officer consists of a person willfully, and carsltaety 
driving a vehicle in a manner that endangers the life of another person after being given a visual 
or audible signal to stop, whether by hand, voice, emergency light, flashing light, siren or other 
signal, by a uniformed law enforcement officer in an authorized emergency vehicle pursuant to 
Section 66-7-6 NMSA 1978 in pursuit in accordance with the provisions of the Law Enforcement 
Safe Pursuit Act [29-20-1 to: 29-20-4 NMSA 1978]. 

B. Whoever commits aggravated fleeing a law enforcement officer that does not result in injury 
or great bodily harm to another person is guilty of a fourth degree felony. 

C. Whoever commits aggravated fleeing a law enforcement officer that results in injury to an- 


other person is guilty of a third i ie be felony, 
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History: Laws 2003, ch. 260, § 5; 2022, ch. 56, § 27. 

The 2022 amendment, effective May 18, 2022, added 
penalties for aggravated fleeing a law enforcement officer; 
in Subsection A, after "by:a uniformed law enforcement 
officer in an", deleted "appropriately marked law enforce- 
ment vehicle" and added "authorized emergency vehicle 
pursuant to Section 66-7-6 NMSA 1978"; in Subsection B, 
after "fleeing a law enforcement officer", added "that does 
not result in injury or great bodily harm to another per- 
son"; and added Subsection C. 


ANNOTATIONS 


Compliance with the policies of the Law Enforce- 
ment Safe Pursuit Act (Section 29-20-1 NMSA 1978) is 
not an essential element of the crime of aggravated fleeing. 
State v. Padilla, 2008-NMSC-006, 143 N.M. 310, 176 P.3d 
299. 

Compliance with local policy is not an essential 
element of aggravated fleeing. — Where defendant 
was charged with aggravated fleeing, the district did 
not abuse its discretion in excluding evidence relating 
to the county's high speed pursuit policy, because a local 
policy adopted pursuant to the Law Enforcement Safe 
Pursuit Act (Section 29-20-1 NMSA 1978] is not an ele- 
ment of the crime of aggravated fleeing. State v. Coleman, 
2011-NMCA-087, 150 N.M. 622, 264 P.3d 523, cert, denied, 
2011-NMCERT-008, 268 P.3d 513. 

Proof of compliance with the Pursuit Act (Law 
Enforcement Safe Pursuit Act, Section 29-20-1 
NMSA 1978). — If defendant claims that a pursuit was 
not made in accordance with the Pursuit Act, the State 
must offer evidence to prove that the local pursuit pol- 
icy complies with the requirements of the Act. State v, 
Ross, 2007-NMCA-126, 142 N.M. 597, 168 P.3d 169, cert, 
granted, 2007-NMCERT-009, 142 N. M. 716, 169 P.3d 409. 

Substantial evidence. — Where defendant, who was 
being chased by a police officer, drove at speeds exceeding 
100 miles per hour through residential areas and ignored 
and drove through several stop signs also while traveling 
at excessive speeds; and the chase ended only when defen- 
dant struck a curb and damaged defendant's vehicle ren- 
dering it immobile, there was sufficient evidence that de- 
fendant drove willfully and carelessly, endangering the life 
of other persons. State v. Coleman, 2011-NMCA-087, 150 
N.M. 622, 264 P.3d 523, cert. denied, 2011-NMCERT.008, 
268 P.3d 513. 

Sufficient evidence of aggravated fleeing. — In de- 
fendant's trial for first-degree murder for the killing of a 
police officer and aggravated fleeing, there was sufficient 
evidence to support the convictions where the evidence es- 
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tablished that during a traffic stop, the officer attempted . 


to approach the vehicle when the vehicle suddenly ac- 
celerated out of a parking lot, and where defendant later 
brought the vehicle to a stop and waited for the pursuing 
officer to catch up,.and when the officer approached the 
vehicle a second time, defendant fired his gun four times 
at the officer, and that upon fleeing from the scene of the 
shooting, defendant drove his vehicle away from a uni- 
formed law enforcement officer in an appropriately marked 
law enforcement vehicle and in a manner that endangered 
the lives of others. Defendant's flight from the fallen officer 
was part of a continuing course of aggravated pte State 
v, Romero, 2019-NMSC-007. 

Aggravated fleeing does not require that an iden- 
tifiable person was actually endangered as a re- 
sult of the driver's conduct. — Where defendant was 
convicted of aggravated fleeing a law enforcement officer 
after he led an officer on a high-speed chase through rain- 
slicked streets during the early morning hours, and where 
defendant argued that there was insufficient evidence to 
support his conviction because the crime of aggravated 
fleeing requires proof that a defendant drove in a manner 
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that actually endangered the life of another individual 
and in this case, no person was actually in the vicinity 
of the pursuit, the New Mexico supreme court held that 
there was sufficient 

evidence to support defendant's conviction because the 
statute requires proof that the defendant drove so danger- 
ously that his or her conduct endangered the lives of oth- 
ers, but does not require that an identifiable person was 
actually endangered as a result of the defendant's flight 
from law enforcement. Itis the conduct of fleeing the police 
by driving dangerously, not the result of the conduct, that 
violates the aggravated fleeing statute, and in this case 
there was evidence that defendant displayed dangerous 
driving that put people in the community at risk of harm 
when he sped at seventy miles per hour on town roads, re- 
fused to slow down while passing an apartment complex, 
and drove onto a sidewalk and crashed into a road sign. 
State v. Vest, 2021-NMSC-020, rev 'g 2018-NMCA-060, 428 
P.3d 287. 

Actual endangerment of another person is an 
essential element of aggravated fleeing. — Where 
defendant was charged with aggravated fleeing of a law 
enforcement officer following a high-speed chase in which 
defendant drove at least seventy miles per hour through a 
residential area, ona wet and slippery road, with at least 
one curve in it, crashing the car into a traffic sign, ren- 
dering the car inoperable, and getting out of the car and 
leaving it in the middle of the roadway, the state failed to 
present sufficient evidence to prove that defendant's flight 
from police actually endangered another person when 
the uncontroverted testimony was that defendant never 
encountered any other motorists on the roadway. State v. 
Vest, 2018-NMCA-060, cert. granted. 

Where defendant was charged with aggravated fleeing 
of a law enforcement officer following a high-speed chase 
in which defendant drove his motorcycle through parking 
lots, drove on several side streets in which he ran sevy- 
eral stop signs, and drove on the highway exceeding the 
speed limit, causing other motorists to pull off the road, 
the state failed to present sufficient evidence to prove that 
defendant endangered another person when the uncontro- 
verted testimony of two participating officers was that the 
pursuit did not create a public safety issue or place any 
person in danger. State v. Chavez, 2016-NMCA-016, 365 
P.3d 61, vacated by N.M. ‘Sup. Ct. Order No. S-1-SC-35614 
(Aug. 24, 2016), 

"Uniformed law enforcement officer" construed. 
— The meaning of "uniform" is a dress of a distinctive 
design or fashion that serves to identify the individual 
wearing it as a law enforcement officer. State v. Mon- 
tano, 2020-NMSC-009, aff'g in part and rev'g in part 
2018-NMCA-047, 423 P.3d 1 and rev'g State v. Martinez, 
A-1-CA-35111, mem. op; (May 14, 2018) (nonpreceden- 
tial). 

"Appropriately marked law enforcement vehicle" 
construed. — A plain meaning construction of "appro- 
priately marked law enforcement vehicle" contemplates 
that such a vehicle must bear a character, device, label, 
brand, seal, or other sign that not only makes it suitable 
to be driven by a law enforcement officer, but also sets it 
apart as specially suitable to law enforcement use. State 
v. Montano, 2020-NMSC-009, aff'g in part and rev'g in 
part 2018-NMCA-047, 423 P.3d 1 and rev'g State v. Mar- 
tinez, A-1-CA-35111, mem. op. (May 14, 2018) (nonprec- 
edential). 

Statute requires officer to be in uniform and in 
an appropriately marked law enforcement vehicle. 
— In consolidated cases where both defendants were 
charged with aggravated fleeing from a law enforcement 
officer where the deputies in each case were driving un- 
marked patrol vehicles that. bore no insignias, stripes, 
decals, labels, seals, symbols, or other pictorial signs or 
lettering indicating their identity as law enforcement 
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vehicles, and where in one case the officer's attire included marked. vehicle. — The intent of this section's uni- 
a dress shirt with tie, dress slacks, and dress shoes, the form and appropriately marked law enforcement ve- 
New Mexico supreme court held that the officer's attire hicle requirements is to establish a defendant's knowl- 
was not a "uniform" as required by this section because edge that he is fleeing a police officer. State v. Montano, 
his clothing did not in any way distinguish the deputy_as 2018-NMCA-047, cert. granted. 
a law enforcement officer, and that the vehicles that the Where a deputy sheriff, working as an investigator 
deputies were driving were not "appropriately marked and wearing a dress shirt with tie, dress slacks and dress 
law enforcement vehicles" because they bore no insignias, shoes and displaying his badge on the breast pocket of his 
stripes, decals, labels, seals, symbols or other pictorial shirt, and driving a Ford expedition that had no decals, 
signs or lettering indicating their identity as law enforce- striping, insignia, or lettering, but had a government li- 
ment vehicles. State v. Montano, 2020-NMSC-009, aff'g in cense plate, wigwag headlights, red and blue flashing 
part and rev'g in part 2018-NMCA-047, 423 P.3d 1 and lights mounted on the grill and the top of the rear window, 
rev'g State v. Martinez, A-1-CA-35111, mem. op. (May 14, flashing brake lights, and a siren, attempted to stop defen- 
2018) (nonprecedential). _ dant's vehicle for a vehicle registration infraction by uti- 
Plain meaning of "uniformed law enforcement of- lizing the red and blue flashing lights on his vehicle and 
ficer", — A "uniformed law enforcement officer" consists siren, and where defendant failed to stop, drove through 
of an officer wearing clothing of a distinctive design or a residential neighborhood at speeds that exceeded the 
fashion clearly indicating the peace officer's official status posted speed limit, and failed to stop at stop signs and 
and distinguishing the wearer from the general public. intersections, there was insufficient evidence to convict 
State v. Montano, 2018-NMCA-047, cert. granted. defendant of aggravated fleeing, because although the 
Plain meaning of "appropriately marked. law en- deputy's vehicle was "appropriately marked" as that term 
forcement vehicle", — A law enforcement vehicle that is used in 30-22-1.1(A) NMSA 1978 because the emer- 
is "appropriately marked" is marked in a manner that gency lights and siren identified the vehicle as a law en- 
is suitable for being driven by a law enforcement officer forcement vehicle, the deputy was not "uniformed" as that 
and identified as such, State v. Montano, 2018-NMCA-047, term is used in 30-22-1.1(A) because the deputy's clothing, 
cert. granted. even with his badge affixed to his shirt; was not sufficient 
Intent of the requirements that law enforce- to identify him as a law enforcement officer. Pate v. Mon- 
ment officer be in uniform and. in an appropriately tano, 2018-NMCA-047, cert. granted. 


30-22-2. Refusing to aid an officer. 


Refusing to aid an officer consists of refusing to assist any peace officer in the preservation of the 
peace when called upon by such officer in the name of the United States or the state of New Mexico. 
Whoever commits refusing to aid an officer is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-22-2, enacted by Laws citizens to assist him in the execution of his office, and 
1963, ch. 303, § 22-2. any person who refused such assistance without suf- 
Gross references. — For provisions authorizing officer ficient excuse was subject to penalty. Territory v. Taylor, 
to call on others for aid in execution of process, and setting 1903-NMSC-003, 11 N.M. 588, 71 P. 489. 
penalty for refusal to provide such aid when called upon, Grounds for summoning posse. — The grounds for 
see 29-1-7, 29-1-8 NMSA 1978. summoning the posse comitatus were found in the com- 


mon law and statutes which were largely declaratory 
ANNOTATIONS thereof and the court did not have authority to invest the 


Refusing assistance to sheriff, — A sheriff or his sheriff with further grounds. Eaton v. Bernalillo Cnty., 
legally constituted deputy could call on any citizen or 1942-NMSC-040, 46 N.M. 318, 128 P.2d 738. 


30-22-2.1.. Entry into domestic violence safe house or shelter; search’ | 
warrant. 


A... It is not a violation of Section 30-22-1 or Section 30-22-4 NMSA 1978 for a person who is 
a member, resident, employee or volunteer of or is otherwise associated with a domestic violence 
safe house or shelter to request that a law enforcement officer show a valid search warrant before 
allowing the officer to enter the domestic violence safe house or shelter. Nothing in this section 
shall prevent a law enforcement officer from executing a valid search warrant. | 

B. Prior to attempting to serve an arrest warrant within a domestic violence safe house or shel- 
ter, a law enforcement officer shall obtain a valid search warrant, unless exigent circumstances 
exist necessitating immediate entry. 


History: Laws 2009, ch. 84,81. _ IV, § 23, was effective June 19; 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 84 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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30-22-3. Concealing identity. 


Concealing identity consists of concealing one's true name or identity, or disguising oneself with 
intent to obstruct the due execution of the law or with intent to intimidate, hinder or interrupt any 
public officer or any other person in a legal performance of his duty or the exercise of his rights 


under the laws of the United States or of this state. 


Whoever commits concealing identity is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-22-3, enacted by Laws 
1963, ch. 303, § 22-3. 


ANNOTATIONS 


Constitutionality. — This section is not unconstitu- 
tionally vague on the basis that it does not provide a time 
limit within which one must disclose one's identity. State 
v..Dawson, 1999-NMCA-072, 127 N.M. 472,988 P.2d 421. 

Time for response to request for identification. 
— This section requires a person to furnish identifying in- 
formation immediately upon request or, if the person has 
reasonable concerns about the validity of the request, so 
soon thereafter as not to cause substantial inconvenience 
or expense to law enforcement officers. State v. Dawson, 
1999-NMCA-072, 127 N.M. 472, 983 P.2d 421, 

Concealing information other than true name. — 
Identity is not limited to name-alone; thus, in the context of 
a valid traffic stop, a failure to provide the information con- 
tained in a driver's license (address, date of birth and social 
security number) falls within the reach of this section regard- 
less of whether a driver also provides his or her true name. 
State v. Andrews, 1997-NMCA-017, 123 N.M. 95, 934 P.2d 289. 

Information supplied during traffic stop. — This 
section is sufficiently definite, in the context of a valid traf- 
fic stop, so that ordinary drivers would understand that 
they had to provide more than just a name, and the au- 
thority to request: such identification does not encourage 
arbitrary and discriminatory law enforcement. State v. An- 
drews, 1997-NMCA-017, 123 N.M. 95, 934 P.2d 289. 

Use of section as defense to tort. — The defendant 
was entitled to qualified immunity since the facts and cir- 
cumstances within his knowledge would have led a rea- 
sonable officer to conclude that the plaintiff concealed his 
identity in violation of this section. Albright v. Rodriquez, 
51 F.3d 1531 (10th Cir. 1995), 

Evidence sufficient for conviction. — Since the 
overwhelming evidence was that the defendant responded 
with profanity and recalcitrance to multiple requests that 
he produce some identification and a person genuinely 
puzzled by those requests most likely would have queried 
the officers rather than responding belligerently, the re- 
cord contains sufficient evidence for the district court to 
reasonably conclude the defendant violated both 30-20-1 
NMSA 1978 and this section. United States v, Stenzel, 49 
F.3d 658 (10th Cir.), cert. denied, 516 U.S. 840, 116 S. Ct. 
123, 133 L, Ed. 2d 78 (19985). 

Sufficient evidence of concealing identity. — Where 
a law enforcement officer, in response to a report of a male 
subject. acting suspiciously, observed defendant jumping 
back and forth over the fence of a business establishment 
in the early hours of the morning, and where defendant 
declined to give the officer his name, there was sufficient 
evidence to find that the officer was acting in the legal 


30-22-4. Harboring or aiding a felon. 


performance of her duty as a police officer in stopping de- 
fendant, and that defendant concealed his name or identity 
with the intent to obstruct, hinder or delay the officer's in- 
vestigation. State v. Ortiz, 2017-NMCA-006, cert. denied. 

"Legal performance of duty" construed. — This sec- 
tion mandates that the officer asking for identity be act- 
ing in the "legal performance of his duty," which requires 
that the state prove that the officer had reasonable suspi- 
cion to detain and question a defendant, State v. Aguilar, 
2021-NMCA-018, cert. denied. 

The evidence of reasonable suspicion was insuf- 
ficient to support defendant's concealing identity 
conviction. — Where defendant was charged with posses- 
sion of a controlled substance and concealing identity after 
a restaurant manager called police to report that a group 
of people, which included defendant, was engaged in pos- 
sible drug activity at the restaurant, and where defendant 
filed a motion to suppress evidence seized from him follow- 
ing his arrest, claiming that reasonable suspicion of the 
commission of a crime is a required element of concealing 
identity, and that the state failed to introduce sufficient evi- 
dence at trial to prove that the arresting officer had reason- 
able suspicion, defendant's conviction for concealing iden- 
tity was not supported by substantial evidence, because 
a detention for questioning about identity is not within a 
"legal performance of the officer's duty" unless that officer 
has reasonable suspicion that a crime has been or is being 
committed, and in this case, the only evidence the officer of- 
fered at trial was that he was dispatched to the restaurant 
because the restaurant's manager suspected that a group 
of people, which included defendant, were using drugs in- 
side the restroom. This evidence is insufficient to establish 
that the officer had a reasonable suspicion, based on the 
facts and circumstances known to him, that defendant had 
criminally trespassed on the restaurant premises or that 
defendant was engaged in drug activity. State v. Aguilar, 
2021-NMCA-018, cert. denied. 

Qualified immunity of arresting officer. — In a 
civil rights action against a police officer who arrested the 
plaintiff for failing to provide proper identification during a 
traffic stop, the officer did not violate the plaintiffs clearly 
established rights and was entitled to qualified immunity. 
Nagol v. New Mexico, 923 F. Supp. 190 (D.N.M. 1996). 

Constitutional challenge not ripe. — Since the plain- 
tiff was arrested but not convicted for a violation of this sec- 
tion and failed to show a credible threat that he might be 
arrested under this section in the future, he could not chal- 
lenge the validity of the section in federal court. Nagol v. 
New Mexico, 923 F. Supp. 190 (D.N.M. 1996). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — What 
amounts to disguise, 1 A.L.R. 642. 

Criminal liability for false personation during stop for 
traffic infraction, 26 A.L.R.5th 378. 


Harboring or aiding a felon consists of any person, not standing in the relation of husband or 
wife, parent or grandparent, child or grandchild, brother or sister by consanguinity or affinity, who 
knowingly conceals any offender or gives such offender any other aid, knowing that he has com- 
mitted a felony, with the intent that he escape or avoid arrest, trial, conviction or punishment. 
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In a prosecution under this section it shall not be necessary to aver, nor on the trial to prove, 
that the principal felon has been either arrested, prosecuted or tried. 
Whoever commits harboring or aiding a felon is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-22-4, enacted by Laws 
1968, ch. 303, § 22-4, 


ANNOTATIONS 


Constitutionality. — This section is not unconstitutional 
for vagueness, State v. Rogers, 1980-NMCA-059, 94 N.M. 
527, 612 P.2d 1888, cert. denied, 94 N.M, 629, 614 P.2d 546. 

Common law. — This section grew out. of the com- 
mon law of accessories after the fact. State v. Martinez, 
1989-NMCA-047, 109 N.M. 34, 781 P.2d 306, cert. denied, 
108 N.M. 668, 777 P.2d 907. 

The offense of harboring a felon had its genesis in the 
common law offense of accessory after the fact. State v. 
Gardner, 1991-NMCA-058, 112 N.M. 280, 814 P.2d 458, 
cert, denied, 112 N.M, 235, 814 P.2d 103. 

Classifications reasonable. — Exemption of certain 
named groups of persons from application of this section on 
the basis of relationship to the felon are reasonable classi- 
fications and do not violate the equal protection clauses of 
the New Mexico and United States constitutions. State v. 
Lucero, 1975-NMSC-061, 88 N.M. 441, 541 P.2d 430. 

Elements of offense. — Under this section and the 
common law applicable to accessories, in order to con- 
vict a defendant as an accessory, the state must prove 
that a felony has been committed and that the defendant 
knew the offender committed a felony. State v..Gardner, 
1991-NMCA-058, 112 N.M, 280, 814 P.2d 458, cert. denied, 
112 N.M. 235, 814 P.2d 103. 

This section requires that the state prove that a specific 
felony has been committed, whether or not the perpetra- 
tor has been arrested, prosecuted, or tried. State v. Gard- 
ner, 1991-NMCA-058, 112 N.M. 280, 814 P.2d 458, cert. 
denied, 112 N.M. 235, 814 P.2d 103, 

State failed to prove that defendant knew that the per- 
son that she allegedly "harbored" had committed a felony; 
the state had to prove that the person had actually com- 
mitted the felony, and also had to prove that defendant 
knew that such felony had been committed by that per- 
son, State v. Maes, 2003-NMCA-054, 133 N,M. 536, 65 P.3d 
584, cert. denied, 133 N.M. 593, 66 P.3d 962. 

To aid means to assist, support or help. State v. Lucero, 
1975-NMSC-061, 88 N.M, 441, 541 P.2d 430. 

"Felon". — The legislature intended to include, within 
the meaning of the word "felon", felons already convicted 


30-22-5. Tampering with evidence. 


but:who are wanted for punishment as'well as persons who 
have committed a felony but who have not been arrested, 
prosecuted, or tried. State v. Serna, 1991-NMCA-102, 112 
N.M. 738, 819 P.2d 688. 

A felony under this section is a crime defined at law as 
a felony; the status of the person harbored or aided, such 
as a juvenile, is not the determinant. State v. Contreras, 
2002-NMCA-031, 181 N.M. 651, 41 P.3d 919, cert. denied, 
181 N.M, 737, 42 P.3d 842. 

If revealing felon would also reveal spouse. 
— This section does not exempt a defendant from pros- 
ecution where she could not have revealed the presence 
of a felon ‘in her house without also. revealing the pres- 
ence of her. husband, another felon. State v.. Mobbley, 
1982-NMCA-122, 98 N.M.:557, 650 P.2d 841, cert. denied, 
98 N.M; 590, 651 P.2d 636. 

Crimes of harboring felon and conspiracy to har- 
bor felon do not merge. State v. Smith, 1985-NMCA-011, 
102 N.M. 512, 697 P.2d 512, cert. denied, 

Harboring does not supersede crime of assist- 
ing escape. — The offense of harboring or aiding a felon 
was not meant to supersede the crime of assisting escape. 
State v, Martinez, 1989-NMCA-047, 109 N.M. 34, 781,P.2d 
306, cert, denied, 108 N.M. 668, 777 P.2d.907. a 

Evidence sufficient, — Evidence that defendant's s girl 
friend; with whom, he lived, was present and witnessed 
shootings by him (even though she claimed not to-have 
seen gun or observed shootings), was with defendant at the 
place of the shootings afterwards and later at the house in 
which they were apprehended, that. she undertook to close 
door. upon the arresting officer, and that she ran toward 
the front of the house while defendant secreted himself 
in a closet, together with all inferences reasonably deduc- 
ible therefrom, supported conviction for aiding defendant 
with intent that he escape or avoid arrest. State v. Lucero, 
1975-NMSC-061, 88 N.M. 441, 541 P.2d 4380. 

Law reviews, — For article,'"The Advocate's Role in 
the Legal System," see 6 N.M.L. Rev. 1 (1975). State v, 
Maes, 2003-NMCA-054, 133 N.M. 536, 65 P.3d 584. 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N.M.L. Rev, 229 (1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur, 2d Harboring Criminals, § 1 et seq. ' 


A. Tampering with evidence consists of destroying, changing, hiding, placing or fabricating any 
physical evidence with intent to prevent the apprehension, prosecution or conviction of any person 
or to throw suspicion of the commission of a crime upon another. 

B. Whoever commits tampering with evidence shall be punished as follows: . 

(1). ifthe highest crime for which tampering with evidence is committed is a capital or first 
degree felony or a second degree felony, the person committing tampering with evidence is } guilty 


of a third degree felony; 


(2) ifthe highest crime for which tampering with evidence is committed is a third degree 
felony or a fourth degree felony, the person committing tampering with Siadence is 5 guy of a 


fourth degree felony; 


fy! 


(3) ifthe highest crime for which femperind arith evidence is committed is a xnindertieatiae 
or a petty misdemeanor, the person committing plan with evidence i is guilty of a petty mis- 


demeanor; and 


(4) if the highest crime for which tampering with evidence is committed is indeterminate, 
the person committing tampering with evidence is guilty of a fourth degree felony. 
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History: 1953 Comp., § 40A-22-5, enacted by Laws 
1963, ch. 303, § 22-5; 2003, ch. 296, § 1. 

The 2003 amendment, effective July 1, 2003, redes- 
ignated the text of the former section as Subsection A 
and the preliminary language of Subsection B and added 
Paragraphs B(1) to (4). 


ANNOTATIONS 


Standard for sufficiency of evidence to support a 
tampering conviction. — Absent either direct evidence 
of a defendant's specific intent to tamper or evidence from 
which the factfinder may infer such intent, the evidence 
cannot support a tampering conviction. State v. Guerra, 
2012-NMSC-027, 284 P.3d 1076. 

Where the state alleged that defendant tampered with 
evidence based on the fact that defendant had a weapon 
at the scene of the crime, defendant used the weapon to 
kill someone, the weapon was removed from the scene of 
the crime, and the weapon was never recovered, the evi- 
dence was insufficient as a matter of law to support de- 
fendant's conviction of tampering with evidence because 
the state cannot convict a defendant of tampering with 
evidence simply because evidence that must have once ex- 
isted cannot be found. State v. Guerra, 2012-NMSC-027, 
284 P.3d 1076. 

Sentencing under the "indeterminate crime" pro- 
vision. — When the state seeks a conviction under Sec- 
tion 30-22-56 NMSA 1978, tampering with evidence of a 
capital, first or second degree felony, a determination that 
defendant tampered with evidence related to a capital, 
first or second degree felony must be made by the jury. 
Absent this determination, the court is limited to sentenc- 
ing defendant under the "indeterminate crime" provision. 
State v. Alvarado, 2012-NMCA-089, overruled by State v. 
Radosevich, 2018-NMSC-028. 

Where defendant was charged with first degree mur- 
der and tampering with evidence; and the jury acquitted 
defendant of murder and convicted defendant of tamper- 
ing with evidence, defendant was properly sentenced un- 
der the indeterminate crime provision of Section 30-22-5 
NMSA 1978. State v. Alvarado, 2012-NMCA-089, over- 
ruled by State v. Radosevich, 2018-NMSC-028. 

Factors that determine punishment are ele- 
ments of tampering with evidence. — The factors 
listed in Subsection B of Section 30-22-5 NMSA 1978 
are elements of the offense of tampering with evidence, 
rather than mere sentencing factors. State v. Herrera, 
2014-NMCA-007, cert. denied, 2013-NMCERT-012. 

Where after defendant shot and killed the victim, de- 
fendant put the gun in a crawl space under the house; de- 
fendant was charged with second-degree murder and tam- 
pering with evidence of a capital crime or a first or second 
degree felony; and the jury instruction on tampering with 
evidence required the jury to find that defendant hid the 
gun in an effort to avoid being apprehended, prosecuted or 
convicted, but did not require the jury to find that the evi- 
dence that was tampered with related to a first or second 
degree felony, the jury instruction omitted an essential el- 
ement of the crime that the gun was evidence of a capital 
crime or a first or second degree felony and violated defen- 
dant's right under the sixth and fourteenth amendments 
to have a jury find all elements of the offense beyond a 
reasonable doubt. State v. Herrera, 2014-NMCA-007, cert. 
denied, 2013-NMCERT-012. 

Unconstitutional application of tampering with 
evidence statute. — Section 30-22-5(B)(4) NMSA 1978 
cannot be constitutionally applied to impose greater 
punishment for commission of tampering where the 
underlying crime is indeterminate than the punish- 
ment prescribed under 30-22-5(B)(3) NMSA 1978 where 
the underlying crime is a misdemeanor or petty mis- 
demeanor. State v. Radosevich, 2018-NMSC-028, rev'g 
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2016-NMCA-060, 376 P.3d 871, and overruling State v: 
Jackson, 2010-NMSC-032, 237 P.3d 754 and State v. Al- 
varado, 2012-NMCA-089. 

Where defendant was convicted of fourth-degree tam- 
pering with evidence pursuant to 30-22-5(B)(4) NMSA 
1978, although the tampering jury instruction did not 
identify an underlying offense, defendant's conviction for 
fourth-degree felony tampering with evidence was a de- 
nial due process of law, because to impose a greater pen- 
alty for commission of tampering pursuant to Subsection 
(B)(4), where the evidence does not establish the underly- 
ing offense, than for commission of tampering pursuant to 
30-22-5(B\(3) NMSA 1978, where the evidence establishes 
an underlying misdemeanor offense, is both a denial of 
due process of law and a violation of the accused's right 
to have a jury determine guilt beyond a reasonable doubt 
on every element that may establish the range of per- 
missible penalties. State v. Radosevich, 2018-NMSC-028, 
rev'g 2016-NMCA-060, 376 P.3d 871, and overruling State 
v. Jackson, 2010-NMSC-032, 237 P.8d 754 and State v. Al- 
varado, 2012-NMCA-089. 

Elements of tampering with vi blbenieted The de- 
gree and identification of the underlying crime to which 
the tampering offense relates, if any, are elements of tam- 
pering that should be decided by the jury. As such, the un- 
derlying crime to which tampering relates, if any, should 
be identified in the tampering instruction and found by the 
jury. Tampering with evidence can also be a stand-alone 
crime that is not tied to a separate offense. Where there 
is no separate identified crime, the tampering offense is 

to an indeterminate crime. State v. Radosevich, 
2016-NMCA-060, 376 P.3d 871, rev'd, 2018-NMSC-028. 

Where defendant was initially charged with assault 
with intent to commit murder and tampering with evi- 
dence, and where the district court directed a verdict 
on the charged offense of assault with intent to commit 
murder and then sua sponte instructed the jury on a new 
and different charge of aggravated assault with a deadly 
weapon after the close of evidence, the offense to which 
defendant's tampering was related failed for insufficient 
evidence, and defendant's conviction for aggravated as- 
sault with a deadly weapon was reversed, rendering the 
underlying offense for which defendant might have tam- 
pered to be an unidentified, indeterminate crime. The 
district court, therefore, wrongfully convicted defendant 
of having tampered with evidence of a third- or fourth- 
degree felony in the absence of such a finding by the jury. 
State v. Radosevich, 2016-NMCA-060, 376 P.3d 871, rev'd, 
2018-NMSC-028. 

Elements of tampering with evidence. — The crime 
of tampering with evidence is complete when the accused 
commits an act of tampering with the requisite specific 
intent to prevent the apprehension, prosecution, or con- 
viction of any person, regardless of whether the accused's 
objective is a separate crime or whether a separate crimi- 
nal investigation ever exists or could exist: State v. Jack- 
son, 2010-NMSC-032, 148 N.M. 452, 237 P.3d 754, rev'g 
2009-NMCA-068, 146 N.M. 5638, 212 P.8d 1117, overruled 
by State v. Radosevich, 2018-NMSC-028. 

Where defendant, who was required as ‘a condition of 
probation to submit to random urinalyses, reported ‘to the 
probation office to provide a urine sample with a bottle 
of clean urine hidden in defendant's pants; the probation 
officer discovered the bottle of urine when it fell from de- 
fendant's pants; and defendant admitted to the probation 
officer that defendant attempted to provide a false urine 
sample, defendant was guilty of tampering with evidence. 
State v. Jackson, 2010-NMSC-032, 148 N.M. 452, 237 P.3d 
754, rev'g 2009-NMCA-068, 146 N.M. 563, 212 P.3d 1117, 
overruled by State v. Radosevich, 2018-NMSC-028. 

This section applies only to conduct which in- 
terferes with the investigation or prosecution of 
a crime. State v. Jackson, 2009-NMCA-068, 146 N.M. 
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563, 212 P.8d 1117; rev'd, 2010-NMSC-032, 148 N.M. 
| 452, 237. P.3d..754, overruled by sarees U, Radosevich, 
2018-NMSC-028. 

Partial destruction of evidence. — Where the de- 
fendant swiped a portion of white powder on a laminated 
card that was found in the defendant's wallet with his 
thumb and ate the powder, the defendant was guilty of 
tampering with evidence and an instruction on the lesser 
included offense of attempted tampering: with evidence 
was not warranted, even though the defendant had not 
destroyed all of the white powder on the card. State v. Mc- 
Clennen, 2008-NMCA-130, 144 N.M. 878, 192 P.3d 1256. 

The fact that the defendant once held a weapon 
at a murder scene that was not recovered is no ba- 
sis from which to infer that the defendant acted to de- 
stroy or hide physical evidence of.a crime. State v. Silva, 
2007-NMCA-117,. 142 N.M. 686, 168. P.3d 1110, aff'd in 
part, rev'd in part, 2008- NMSC- 051, 144 N.M. 815, 192 
P.3d 1192. 

Double jeopardy. — Convictions for both possession 
of a controlled substance (cocaine) and tampering with 
evidence (cocaine) did not violate defendant's double jeop- 
ardy rights, State v. Franco, 2005-NMSC-013, 137:N.M, 
447,112 P.3d 1104. - 

Separate convictions of tampering with evidence 
did not violate double jeopardy. — Where defendant 
shot the victim in the chest in defendant's vehicle, drove 
the unconscious victim in the vehicle to an isolated area, 
shot the victim twice in the head while the victim was 
still alive, poured gasoline on the victim, and lit the vic- 
tim on fire; defendant gave the vehicle to a friend;-and 
when the friend returned the vehicle, defendant set fire 
to the.vehicle, defendant's three convictions of tampering 
with evidence were not based on unitary conduct and did 
not violate defendant's right to be free from double jeop- 
ardy. State v. Urioste, 2011-NMCA-121, 267 P.3d 820, cert. 
granted; 2011-NMCERT-012. 

Possession and tampering distinguished. — Pos- 
session of a controlled substance can be committed with- 
out tampering with evidence. Conversely, tampering with 
evidence, even if the evidence is illegal drugs, can be 
committed without possessing the drugs. State v. Franco, 
2005-NMSC-013, 1387 N.M. 447, 112 P.3d 1104, 

Possession of a controlled substance requires proof de- 
fendant knew or believed it.was cocaine or some other 
substance that is regulated, which is not required to prove 
tampering, while tampering with evidence requires proof 
defendant intended to prevent the apprehension, prosecu- 
tion, or conviction of herself or others, which is not required 
to prove possession, State v. Franco, 2005-NMSC-018, 187 
N.M. 447,112 P.3d 1104, 

Removing documents from their proper files 
amounts to "hiding" evidence prohibited by this section, 
State v. Casteneda, 182-NMGB2046. 97.N.M. 670, 642 
P.2d 1129. 

Hiding evidence. — There was ample evidence of i in- 
tent.to tamper with evidence where directories crucial to 
the proof of the prosecution's case were removed from the 
defendant's offices to the office of someone not affiliated 
with defendant's association. In short, evidence relevant 


to a criminal prosecution for securities fraud was. hid-: 


den for the purpose of avoiding the prosecution,, State .v, 
Shade, 1986-NMCA-072, 104 N.M. 710, 726 P.2d.864, cert. 
quashed, 104 N.M. 702, 726 P.2d 856, overruled on other 
grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91,, 
879 P.2d,92, aff'd in part, 1995-NMSC-077, 120:N.M, 740, 

906 P.2d 731, 

Accomplice liability. — One may be found guilty 
of tampering on a theory of accomplice liability in aid- 
ing the destruction. of evidence.. State v; Casteneda, 
1982-NMCA-046, 97 N.M. 670, 642 P.2d 1129. 

Intent requirements can be met regardless of whether 
a crime has in fact been committed and regardless of any 
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belief or knowledge by the police concerning crimes.or sus- 
pected crimes, or cause by the police.to apprehend an in- 
dividual. State v. Arellano, 1977-NMCA-126, 91 N.M. 195, 
572 P.2d 223. 

Series of acts. — The state presented ‘sufficient evi- 
dence to support defendant's three separate convictions 
of tampering with evidence, given that defendant sent a 
note to three co-defendants in an attempt to cover up the 
crimes. State v. Reyes, 2002-NMSC-024, 132 N.M. 576, 52 
P.3d 948. 

Where defendant disposed of evidence at three distinct, 
times in different. locations, defendant's acts supported 
three convictions for tampering with evidence, State v. De- 
Graff, 2006-NMSC-011, 139 N.M, 211, 131.P.3d 61. 

, Sufficient evidence of tampering with evidence. 
— At defendant's trial for murder, kidnapping and tam- 
pering with evidence, where the state provided evidence 
establishing that defendant beat the victim with a base- 
ball bat, mopped up the victim's blood and hid the bat be- 
hind a washing machine, there was. sufficient evidence to 
prove, beyond a reasonable doubt, that defendant intended 
to hide evidence from the police in order to avoid appre- 
hension or prosecution. State v. Telles, 2019- NMCA-039, 
cert. denied. 

Sufficient evidence of attempted tampering with 
evidence. — At defendant's trial for murder, kidnapping 
and tampering with evidence, where the state provided 
evidence establishing that defendant beat the victim with 
a baseball bat, moved the victim's body to a, back room 
and then rolled the body in a carpet, there was sufficient 
evidence to prove, beyond a reasonable doubt, that defen- 
dant hid the body in an unsuccessful attempt to prevent 
the police from discovering the victim. State. v..Telles, 
2019-NMCA-039, cert. denied, 

Sufficient evidence. — Where defendant lived with 
the victim for approximately one and a half months be- 
fore the victim disappeared; a few weeks later, the vic- 
tim's decomposed body was discovered wrapped in a blue 
air mattress and sheets, and covered with a mattress i in 
an alley approximately 500 feet from defendant's apart- 
ment; defendant's parent testified that the parent sent a 
blue air mattress and a set of sheets to defendant; grid 
marks on the air mattress resembled the grid marks of 
a shopping cart; there was a shopping cart at the scene; 
shopping carts were found in defendant's apartment; 
DNA found on a pair of jeans near the body provided a 
possible link between the body and defendant; and the 
victims’ blood was found on the carpet in defendant's 
apartment, the evidence was sufficient to. permit the 
jury to find defendant guilty of tampering with evi- 
dence, State v. Schwartz, 2014-NMCA-066, cert. denied, 
2014-NMCERT-006. 

Where defendant drove a pickup toward a group of 
children who were trick-or-treating on Halloween; the 
chaperone pushed the children out of the way but was 
struck and killed; and after the accident, defendant re- 
moved decals on the truck and cleaned the front of the 
truck, the evidence was sufficient to support defendant's 
conviction of tampering with evidence, State v. Melendrez, 
2014-NMCA-062, cert. denied, 2014-NMCERT-006. _ 

Where defendant testified that after defendant shot and 
killed the victim and then put the gun in a crawl space un- 
der the house; an officer testified that the gun was found 
in a crawl space under the house. that was concealed be- 
hind a dog house where the dog was chained; and after 
defendant was arrested, defendant telephoned a person 
and asked the person to go under the house where the 
dog was because there was a water leak, the evidence was 
sufficient to support defendant's conviction for tampering 
with evidence of a capital crime or a first or second degree 
felony. State v. Herrera, 2014-NMCA-007, cert. denied, 
20 13-NMCERT- 012. 
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Where defendant directed an accomplice to remove 
stolen property from defendant's car; defendant saw the 
accomplice take the property from the car to another loca- 
tion; and defendant drove the car to defendant's parents' 
home for the purpose of disposing of the property, the evi- 
dence was sufficient to support defendant's conviction for 
tampering with evidence under a theory of accomplice li- 
ability. State v. Johnson, 2004-NMSC-029, 136 N.M. 348, 
98 P.3d 998, cert. denied, 543 U.S. 1177, 125 S.Ct. 13834, 
161 L. Ed. 2d 162 (2005), 

Where, in a vehicular homicide case, the victim was car- 
rying a twelve pack of a common brand of beer; defendant's 
vehicle hit the victim; defendant's friend discovered» part 
ofa twelve pack of the same brand of beer lodged in the 
damaged grille of defendant's car; and the police found 
beer cans near the victim's body, a partial twelve pack of 
the same brand of beer and damaged vehicle parts in a 
bag in defendant's home, and the friend's fingerprints.on 
one of the cans of beer and on the grille of defendant's 
car, the evidence was sufficient to support defendant's 
conviction for tampering with evidence. State v. Guzman, 
2004-NMCA-097, 186 N.M. 253, 96 P.3d 1173, cert. denied, 
2004-NMCERT-008, 136 N.M. 491, 100 P.3d 197. 

Where, as defendant was approaching defendant's truck, 
police officers were converging on defendant to arrest de- 
fendant on a warrant; when defendant saw the police, de- 
fendant dropped bags of drugs behind the seat of the truck; 
and the officers discovered the drugs behind the seat of the 
truck, the evidence was sufficient to support defendant's 
conviction for tampering with evidence. State v. Graham, 
2003-NMCA-127, 134 N.M. 613, 81 P.3d 556, rev'd on other 
grounds, 2005-NMSC-004, 187 N.M. 197, 109 P.3d 285. 

Where the non-conflicting testimony of witnesses estab- 
lished that while defendant was attending a party, defen- 
dant went to the victim's apartment to purchase marijuana 
and shot and killed the victim; defendant returned.to the 
party with the gun in defendant's hand; defendant was 
showing off the gun at the party and stated that defendant 
had taken the gun from the victim and "blasted" the vic- 
tim; defendant twice asked a person at the party to hide the 
gun; defendant tried unsuccessfully to sell the gun to two 
persons at)the party; and the police were unable to find the 
gun, there was sufficient evidence to support defendant's 
conviction of tampering with evidence, State v. Garcia, 
2011-NMSC-003, 149 N.M. 185, 246 P.3d 1057. 

Where the defendant fled the scene of a shooting, with 
the weapons used in the crime; attempted to flee New 
Mexico; falsely identified, himself to police officers; and 
concealed the weapons in his car, the evidence was suf- 
ficient to support the defendant's conviction of tamper- 
ing with evidence. State v. Rudolfo, 2008- NMSC-036, 144 
N.M. 305, 187 P.3d.170. 

Where defendant's primary co-conspirator beat, drugged, 
and tied the victim to a bed in defendant's residence; defen- 
dant did not object to the treatment of the victim; while the 
primary co-conspirator was absent from the residence for a 
lengthy period of time, defendant watched the victim and 
did not assist the victim or call the police; defendant did 
not object when the primary co-conspirator expressed an 
intention to kill the victim and burn the victim's car; defen- 
dant purchased charcoal liter fluid at the direction of the 
primary co-conspirator; defendant did not object when de- 
fendant's co-conspirators put the victim in the trunk of the 
victim's car; while defendant remained at the residence, 
defendant's co-conspirators used the liter fluid to burn the 
car and kill the victim; and the following day, defendant 
washed the victim's blood splatter from, the living room 
blinds, there was sufficient evidence to convict defendant of 
tampering with evidence: State v. Bahney, 2012-NMCA-039, 
274 P.3d 134, cert. denied, 2012-NMCERT-003. 

Sufficient evidence of tampering with evidence. 
— Where defendant was charged with first-degree mur- 
der in the shooting death of two victims, tampering with 
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evidence and breaking and entering, there was sufficient 
evidence to support his conviction for tampering with 
evidence where the state presented testimony from a wit- 
ness who saw defendant in the possession of a firearm just 
hours after the time when the murders were believed to 
have occurred, but did‘not have a gun when police stopped 
him soon thereafter. The jury could logically infer that 
defendant hada gun, which he disposed of between the 
time of the murders and when he was arrested, and then 
lied about it to police, and that defendant hid the gun to 
prevent apprehension, prosecution, or conviction of that 
crime. State v. Carrillo, 2017-NMSC-023, 

Sufficient evidence to support tampering with 
evidence conviction. — Where defendant was charged 
with first-degree murder and tampering with evidence, 
and where several witnesses observed defendant shoot 
the victim while he was sitting in his vehicle, and where 
the police found the gun that fired the bullets that killed 
the victim and discharged the bullet casings found at the 
crime scene, the jury was free to infer that defendant dis- 
carded the gun after killing the victim and fleeing the 
scene, There: was sufficient evidence presented to prove 
beyond a reasonable doubt that defendant disposed of the 
gun to prevent apprehension,»prosecution, or conviction. 
State v. Ramirez, 2018-NMSC-003. 

Sufficient evidence to support a tampering con- 
viction, — Where defendant's accomplices testified that 
the knife used to: kill the victim belonged: to defendant, 
and that after defendant learned that the victim had been 
killed, defendant let her accomplices into her house and 
allowed them to shower and: change out of their bloody 
clothes, and that one of the-accomplices cleaned the blood 
off of defendant's knife in defendant's restroom and in de- 
fendant's presence, and where there was evidence that the 
accomplice used bleach from defendant's home to clean 
the knife, the evidence was sufficient for a rational jury 
to conclude beyond a reasonable doubt that defendant in- 
tended the destruction of evidence, including the removal 
of the victim's blood from her knife; in order to avoid be- 
ing prosecuted for murder, and that defendant helped 
the accomplice clean the knife’ by providing the accom- 
plice with space. and chemicals to do so, State v. Montoya, 
2016-NMCA-098, cert. denied. 

Substantial evidence of tampering with evidence. 
— Where the defendant was bent down behind a fence; 
when police officers approached, the defendant stood up 
and walked toward a shed; the defendant did not stop 
when the officers called out to the defendant; the defen- 
dant's body movements appeared as if the defendant 
had disposed of something; the defendant then walked 
back to the officers; the officers found a bag of cocaine in 
front of the shed; and when the cocaine was found,’ the 
defendant placed the defendant's hands behind» the de- 
fendant's back and turned around without any request 
by the officers, there was sufficient evidence to support 
a tampering with evidence conviction. State v. Delgado, 
2009-NMCA-061, 146 N.M..402, 210 P.3d 828, cert. denied, 
2010-NMCERT-007, 148 N.M. 610, 241 P.3d 611. 

Evidence sufficient, — Where defendant, shot. mul- 
tiple times into.a house with two different weapons, kill- 
ing one victim and wounding one victim; and defendant 
testified that immediately after the shooting, defendant 
took the guns and put them, behind defendant's refrigera- 
tor, there was sufficient evidence to support defendant's 
conviction of tampering with evidence, State v.. Torrez, 
2013-NMSC-034. 

Evidence sufficient to contsiat: — Testimony by a 
witness whom the factfinder has believed may be rejected 
by an appellate court only if there is a physical impos- 
sibility that the statements are true or the falsity of the 
statement is apparent without resort to inferences or de- 
ductions. Where testimony is’ not inherently improbable 
under this standard, it must be given weight, and have 
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attached to it the credibility, apparently assigned it by the 
jury: State v, Sanders, 1994-NMSC-043, 117 N.M. 452, 872 
P.2d 870. 

Evidence that defendant stated that he had killed 
someone and thrown the body in the trash along with 
evidence that the victim's nude body was found without 
identification, covered with plastic bags and duct tape, in- 
side a dumpster was sufficient for conviction. State v. Rojo, 
1999-NMSC-001, 126 N.M. 488, 971 P.2d 829. 

Where defendant admitted that he assisted accomplice 
in throwing victim into a well and that he threw the sto- 
len firearms into the woods, the jury could infer that he 
committed these acts to avoid apprehension, and this is 
sufficient evidence for the conviction of tampering with 
evidence. State v. Lopez, 2005-NMSC-036, 138 N.M. 521, 
123 P.3d 754, overruled on other grounds by State v. Fraw- 
ley; 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144. 

Sufficient evidence of intent. — Where defendant, 
charged with second-degree murder and tampering with 
evidence, testified that: after he stabbed the victim, he 
threw the knife out the car window as he drove away from 
the crime «scene, defendant's specific intent. to prevent 
his apprehension or prosecution can be inferred from his 
overt act of disposing of the murder weapon; the evidence 
was sufficient to support defendant's conviction for tam- 
pering with evidence. State v. Sanchez, 2015-NMCA-077, 
cert, denied, 2015-NMCERT-006. 

No fundamental error where state failed to prove 
an essential element of tampering with evidence 
when the evidence at trial clearly established the 
missing element. — Where defendant was charged with 
third-degree tampering with evidence of a second-degree 
felony, but where the jury instruction did not require the 
jury to find that defendant's act of tampering related to 
a second-degree felony, the failure to instruct the jury on 
one of the elements of the offense of third-degree tamper- 
ing was error, offending defendant's sixth amendment 
right to a jury determination of guilt beyond a reasonable 
doubt as to every element of the crime charged; the er- 
ror, however, did not amount to fundamental error as it 
was clear from the record that the evidence presented at 
trial established the missing element. State v. Sanchez, 
2015-NMCA-077, cert. denied, 2015-NMCERT-006. 

Sufficient evidence of tampering with evidence. 
— Where defendant was convicted of second-degree mur- 
der and tampering with evidence, there was sufficient 
evidence to support defendant's conviction for tampering 
with evidence where the State sought to prove that de- 
fendant hid a vehicle connected to the shooting and that 
he intended to prevent the apprehension, prosecution or 
conviction of himself, and where the evidence at trial es- 
tablished that defendant drove the vehicle away from the 
shooting, left it parked in an alley and contacted an un- 
identified person who helped defendant obtain and pour 
gasoline on the vehicle and then’start it on fire. Based on 
this evidence, the jury rationally could have inferred that 
defendant parked the car in the alley and returned to set 
it aflame and that his intent in doing so was to prevent 
his apprehension, prosecution, or conviction for the kill- 
ing of the victim, State v. Chavez, 2022-NMCA-007, cert. 
granted. 

Tampering with evidence conviction reversed 
where crime for which tampering with evidence 
was ‘based was reversed. — Where defendant was 
convicted of second-degree murder and tampering with 
evidence in the third degree based on a finding that the 
highest degree for which tampering with evidence was 
committed was a second degree felony, and where the 
district court erred in denying defendant's proposed vol- 
untary manslaughter instruction, thus requiring the re- 
versal of defendant's second-degree murder conviction, 
defendant's tampering with evidence conviction also re- 
quired reversal, because if the district court had correctly 
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instructed the jury on voluntary manslaughter, the jury 
could have returned a guilty verdict on that charge, which 
is a third degree felony, and the jury's verdict would have 
amounted to a determination that defendant tampered 
with evidence of a third degree felony, and any conviction 
for tampering would have been a fourth degree felony. 
State v. Chavez, 2022-NMCA-007, cert. granted, 

Evidence insufficient to convict. — Where the state 
alleged that the defendant had a gun at the scene of the 
crime, a gun was used to murder the victim, the murder 
weapon was removed from the scene of the murder, and 
the murder weapon was never recovered, the state failed 
to meet its burden of proof because the state failed to offer 
direct evidence of the defendant's specific intent to tamper 
with evidence:or evidence of an overt act from which the 
jury may infer such intent. State v. Silva, 2008-NMSC-051, 
144 N.M. 815, 192 P.3d 1192. 

Where defendant was convicted of tampering with a 
gun that defendant had used to shoot. into an occupied 
house; the state provided evidence that defendant took 
the gun when defendant left the crime scene; the State 
offered no evidence that defendant actively hid or dis- 
posed of the gun; the police recovered the gun from an- 
other person during a traffic stop a few weeks after the 
shooting; the state did not offer any evidence regarding 
how the other person acquired possession of the gun; 
and the only evidence that defendant tampered with the 
gun was that the police could not find the gun when they 
searched defendant's house, the evidence was insufficient 
to support defendant's conviction. State.-v. Arrendondo, 
2012-NMSC-013, 278 P.3d 517. 

Since defendant merely dropped some items from his 
hand to the ground upon the officers' announcement of po- 
lice presence, there was insufficient evidence to support a 
finding of either element of intent or action under this sec- 
tion, State v, Roybal, 1992-NMCA-114, 115 N.M. 27, 846 
P.2d 333, cert. denied, 114 N.M: 550, 844 P.2d 130. 

Where there is no evidence suggesting that defendant 
encouraged his accomplice to dispose of the gun or was 
present when the accomplice threw it away, there was in- 
sufficient evidence to support defendant's convictions for 
tampering with evidence and conspiracy to tamper with 
evidence. State v. Armijo, 2005- NMCA-010, 136 N.M. 723, 
104 P.3d 1114. 

Insufficient evidence to support tampering with 
evidence conviction. — Where defendant was charged 
with trafficking a controlled substance, tampering with 
evidence, resisting, evading, or obstructing an officer, and 
possession of drug paraphernalia, and where defendant 
claimed there was insufficient evidence to support his con- 
viction for tampering with evidence based on the state's 
evidence that defendant threw baggies of crack cocaine 
into a vehicle in plain view of multiple officers following 
a traffic stop, defendant's conviction for tampering with 
evidence was not supported by sufficient evidence because 
the evidence was never concealed from officers, and New 
Mexico courts have drawn‘a distinction between acts oc- 
curring in the presence of an officer and those that at- 
tempted to conceal evidence outside the view of an officer, 
State v. Jackson, 2021-NMCA-059, cert. denied: 

Insufficient evidence. — Where the defendant, who 
was on probation, was required to submit to random uri- 
nalysis; the defendant provided a false urine sample; and 
there was no evidence that a violation of the criminal laws 
was being investigated or prosecuted by the probation 
officer, there was no evidence to support the defendant's 
conviction for tampering with evidence. State v. Jackson, 
2009-NMCA-068, 146 N.M. 563, 212 P3d 1117, rev'd, 
2010-NMSC-082, 148 N.M. 452, 237 P.8d 754, overruled by 
State v., Radosevich, 2018- NMSC-028. 

Where, in a case in which the victim died from multiple 
stab wounds, the only evidence presented by the state 
was that a knife or sharp object existed, that defendant's 
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clothing might have been blood stained and that ten days Am. Jur, 2d, A.L.R. and C.J.S. references. — Inten- 
passed between the murder and defendant's arrest, but tional spoliation of evidence, interfering with prospective 
there was no evidence of an overt act to destroy or: hide civil action, as actionable, 70 A.L.R.4th 984. 

any knife or blood stained clothing, the evidence was in- Criminal liability of attorney for tampering with evi- 
sufficient to support a finding beyond a reasonable doubt dence, 49 A.L.R. 5th 619. 

of intent by defendant to disrupt the police investigation Negligent spoliation of evidence, interfering with pro- 
or that defendant actively destroyed or hid evidence. spective civil action, as actionable, 101 A.L.R.5th 61. 
State v. Duran, 2006-NMSC-035, 140 N,M. 94; 140 P.3d 

616.0% 


30-22-6. Compounding a crime. 


Compounding a crime consists of knowingly agreeing to take anything of value upon the agree- 
ment or understanding, express or implied, to compound or conceal a crime or to abstain from a 
prosecution therefor, or to withhold any evidence thereof. 

For purposes of this section, a person may be prosecuted and convicted of compounding a crime 
though the person guilty of the original crime has not been charged, indicted or tried. 

Whoever commits compounding a crime is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-22-6, enacted by Laws Written notice that a check has been returned unpaid 
1968, ch. 308, § 22-6. for lack of funds or credit, as called for in the Worthless 
Check Act (30-36-1 NMSA 1978 et seq.), may not contain 


ANNOTATIONS a statement that the district attorney has been contacted 
Threat of prosecution for bad check. — Specific and that criminal proceedings will be instituted unless 
language of this section controls over the more general the check is paid within a period of time. 1965-66 Op. Att'y 


language of the Worthless Check Act (30-36-1 NMSA 1978 Gen. No, 65-197. 
et seq.), even if the latter act could by implication be con- Am. Jur, 2d, A.L.R, and C.J.S. references, — 15A 


strued to authorize a threat of prosecution in a bad check Am, Jur. 2d Compounding Crimes §§ 1 to 4. 
notice. 1965-66 Op. Att'y Gen. No. 65-197. 15A C.J.S. Compounding Offenses § 3. 


30-22-7. Unlawful rescue. 


Unlawful rescue consists of intentionally, and without lawful authority, rescuing any person 
lawfully in custody or confinement. 

Whoever commits unlawful rescue of a person charged with or convicted of a crime not consti- 
tuting a capital felony, or who is charged with but not convicted of a capital felony, is guilty of a 
third degree felony. 

Whoever commits unlawful rescue of an individual convicted of a capital felony is guilty of a first 
degree felony. | | 


History: 1953 Comp., § 40A-22-7, enacted by Laws 30A C.J.S. Escape and Related Offenses; Rescue § 28 et 
1963, ch. 808, § 22-7. seq. 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 
Jur. '2d Escape, Prison Breaking, and Rescue § 5. 


30-22-8. Escape from jail. 


Escape from jail consists of any person who shall have been lawfully committed to any jail, es- 
caping or attempting to escape from such jail. 
Whoever commits escape from jail is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-22-8, enacted by Laws committed to jail pursuant to lawful authority who es- 

1963, ch. 303, § 22-8. capes or attempts to escape is guilty of escape from jail. 

: State v. Alderette, 1990-NMCA-132, 111 N.M. 297, 804 
ANNOTATIONS Pod 116, riper 


Commitment pursuant to arrest warrant. — 
Whether "committed" in this section means "placing in 
confinement" or "an order of confinement," defendant held 
by virtue of an arrest warrant for a petty misdemeanor 


Section does not require commitment under 
criminal charge. — This section does not require com- 
mitment on a criminal charge. A literal reading of the 
statute would indicate that any person who has been 
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was "committed" to jail when he left the jail through the 
roof. State v. Garcia, 1968- NMCA-007, 78 N.M. 777, 438 
P.2d 521. 

Physical confinement not’ required: — Physical 
confinement in jail at the time a defendant escapes is not 
an element required for conviction under this section. 
"Lawfully committed", as used in'this section, includes sit- 
uations in which an inmate has been lawfully ordered to 
be confined in jail and thereafter is temporarily released 
on a furlough, but is legally obligated to return to jail ata 
specific time. State v. Hill, 1994-NMCA-069, 117 N.M. 807, 
877 P.2d 1110, cert. denied, 118 N.M. 90, 879 P.2d 91. 

Kitchen part of jail. — Evidence that kitchen was used 
for preparation of prisoners’. meals and that it was part of 
the jail, supported guilty verdict which necessarily deter- 
mined that the kitchen was: an integral ‘part and parcel of 
the jail and that the defendant had escaped therefrom. State 
v. Weaver, 1971-NMCA-172, 83 N.M. 362, 492 P.2d 144, 

Escape deemed from penitentiary, not jail. — 
Where the trial court had ordered the defendant released 
from the penitentiary into the custody of the county sheriff 
until after his arraignment, the order provided for a change 
in the location of his physical confinement but did not 
change the fact that the defendant's lawful custody or con- 
finement was in the penitentiary, and the defendant was 
properly convicted of escape from the penitentiary under 
30-22-9B NMSA 1978, rather than escape from jail under 
this section. State v. Martin, 1980-NMCA-019, 94 N.M. 251, 
609 P.2d 333, cert. denied, 94'N.M. 628, 614 P.2d 545. 

Escape from work detail while serving jail sen- 
tence. — Where the defendant was assigned to a work 
detail at the county fairgrounds while serving a lawful 
sentence at a county jail, and it was while so assigned that 
he escaped, the defendant was guilty of escape from jail. 
State v. Gilman, 1981-NMCA-123, 97 N.M. 67, 686 P.2d 
886, cert. denied, 97 N.M. 483, 641 P.2d 514; State v. Cole- 
man, 1984-NMCA-037, 101 N.M. 252, 680 P.2d 633, cert. 
denied, 101 N.M. 185, 679 P.2d 1283. 

Defendant's failure to return home while being 
electronically monitored could not constitute an es- 
cape under this section since the statute requires the de- 
fendant to escape from a "jail" to which he or she has been 
committed and a person who is on home detention is not 
obliged to be in jail and cannot be said to be constructively 
in jail. State v. Martinez, 1998-NMCA-047, 125 N.M. 838, 
957 P.2d 68, cert. denied, 125 N.M. 146, 958 P.2d 104. 

Fundamental error to instruct the jury on es- 
cape from an inmate-release program when 
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defendant was charged with escape from jail. — 
Where defendant was charged with escape from jail, and 
where, at trial, the district court judge instructed the 
jury using the uniform jury instruction that lists the es- 
sential elements for the crime of escape from an ‘inmate- 
release program, defendant’s conviction for escape from 
jail resulted in fundamental error, because the district 
court instructed the jury on a crime for which defendant 
was never charged. It is improper to instruct the jury 
as to a crime not formally charged if that crime is not 
a lesser-included offense of the crime formally charged. 
State v, Grubb, 2020-NMCA-003. ; 

Sufficient evidence of escape from jail. — Where 
defendant was charged with escape from jail, and where 
at trial the state presented evidence that the district 
court revoked defendant’s probation, sentenced him to 
two years and six months incarceration, and granted him 
furlough, and that defendant failed to report to the deten- 
tion center at the end of the furlough period, there was 
sufficient evidence to support defendant’s conviction for 
escape from jail, because based on the evidence presented, 
the jury could reasonably conclude that defendant failed 
to return to lawful custody or confinement within the time 
fixed for his return and that his failure to return was done 
willfully. State v. Grubb, 2020-NMCA-003. 

Invalid conviction as defense, — So long as the com- 
mitment to custody is valid on its face, it is no defense to 
a charge of escaping jail that the incarceration was based 
ona violation of a law which was allegedly unconstitu- 
tionally applied. State v. Lopez, 1968-NMSC-098,.79 N.M. 
235,441 P.2d 764. 

Law reviews. — For article, "The Grand Jury: True 
Tribunal of the People or Administrative Agency of the 
Prosecutor?" see 2 N.M.L. Rev. 141 (1972). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev. 323°(1983). + 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 27 Am. 
Jur, 2d Escape, Prison Breaking, and Rescue §§ 1, 2, 3, 4. 

Escape or prison breach as affected by means employed, 
96 A,L.R.2d 520. 

Duress, necessity, or conditions of confinement: as justi- 


- fication for escape from prison, 69 A.L.R.3d 678. 


Conviction for escape where prisoner fails to leave con- 
fines of prison or institution, 79 A.L.R.4th 1060. 

Duress, necessity, or conditions of.confinement as justi- 
fication for escape from prison, 54 A.L.R.5th Rei 

30A C.J.S. Escape §§ 2 to 15. 


30-22-8.1. Escape from a community custody release program. 


A. Escape from a community custody release program consists of a person, excluding a person 
on probation or parole, who has been lawfully committed to a judicially approved community cus- 
tody release program, including a day reporting program, an electronic monitoring program, a day 
detention program or a community tracking program, escaping or A ee to Senge from the 


community custody release program. 


B. Whoever commits escape from a community custody release program, when the person was 
committed to the program for a misdemeanor charge, is guilty of a misdemeanor. _ 

C. Whoever commits escape from a community custody release program, when the person was 
committed to the program for a felony charge, is guilty of a felony. 


History: Laws 1999, ch. 118, § 1. 
Effective dates, — Laws 1999, ch. 118, § 2; made the 
act effective on July 1, 1999. 


ANNOTATIONS 


Electronic monitoring programs. — Electronic 
monitoring programs may be used as part of acommunity 
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custody release program: they are not limited to probation 
and parole programs. State v. Frost, 2003-NMCA-002, 133 
N.M. 45, 60 P.8d 492; cert, denied, 183 N.M. 126, 61 P.3d 
835. 

Community release programs. — A case by case 
release of defendants may be considered as a judicially 
approved community release program. State v. Duhon, 
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30-22-8.2 INTERFERENCE WITH LAW ENFORCEMENT 30-22-9 


2005-NMCA-120, 188 N.M. 466, 122 P.3d 50, cert. quashed, use defendant's felony possession charge to determine 
2006-NMCERT-003, 139 N.M. 352, 182 P.3d 1038. whether to charge defendant for misdemeanor or felony 

Habitual offender enhancement not prohibited. escape from CCP and to use defendant's felony posses- 
— Where defendant was convicted of felony possession sion conviction to enhance his sentence for escape from 
of a controlled substance and subsequently committed to CCP, because defendant's degree of escape from CCP 
a community custody release program (CCP), and where was based upon the felony possession charge, while the 
two weeks after being committed to CCP, defendant cut enhancement of his felony escape sentence was based 
off his ankle monitor and failed to respond to messages upon his three prior felony convictions: ee v. Sanchez, 


from monitoring officers, it was not error for the:state to 2019-NMCA-006, cert. denied. 


30-22-8.2. Escape from a secure residential treatment facility. 


A. Escape from a secure residential treatment facility consists of a person lawfully committed 
for a criminal offense to a secure residential treatment facility escaping from the facility. 

B. Whoever commits escape from a secure residential treatment facility is guilty of a misde- 
meanor. 

C. As used in this section, "secure residential treatment facility" means a secure facility not 
located within a correctional facility or detention center in which residents are being treated for 
substance abuse problems, and personnel and physical barriers prevent ‘the residents from leav- 
ing. . 


History: Laws 2006, ch. 81, § 1. § 23, was effective May 17, 2006; 90 days after adjourn- 
Effective dates. — Laws 2006, ch. tein no effec- ment of the legislature. 
tive date provision, but, pursuant to N.M. Const., art. IV, 


30-22-9. Escape from penitentiary. 


Escape from penitentiary consists of any person who shall have been lawfully committed to the 
state penitentiary: 

A. escaping or attempting to escape from such penitentiary; or 

B. escaping or attempting to escape from any other lawful place of custody or confinement and 
although not actually within the confines ‘of the penitentiary. 

Whoever commits escape from penitentiary is guilty of a second degree felony. 


History: 1953 Comp., § 40A-22-9, enacted by Laws from the prison honor farm constituted cruel and unusual 
1968, ch. 303, § 22-9. punishment because of the difference in facilities: at the 

Cross references. — For officer of penitentiary aiding farm compared with the state penitentiary was without 
escape of prisoner, see 33-2-8 NMSA 1978, merit. State-v. Budau, 1973-NMCA-151, 86 N.M. 21, 518 

For escape by prisoners under inmate-release programs, P.2d 1225, cert. denied, 86 N.M. 5, 518 P.2d 1209 (1974), 
see 33-2-46 NMSA 1978. Honor farm part of penitentiary. — Prison honor 


farm was an integral part and parcel of the state peniten- 

tiary, and escape therefrom was an escape from the state 

penitentiary. State v. Budau, 1973-NMCA-151, 86 N.M. 
: ‘ 21, 518 P.2d 1225, cert. denied, 86 N.M. 5, 518 P.2d 1209 

an escapee continues to commit the offense as long agets ’ , ? 

as he voluntarily remains at large. State v. Martinez, (1974); State v. Peters, 1961-NMSC-160, 69 N.M. 302, 366 


1989-NMCA-047, 109 N.M. 34, 781 P2d 306, cert. denied, P.2d 148 (1961), cert. denied, 369 U.S. 831, 82S. Ct, 849, 7 
108 N.M. 668, 777 P.2d 907. L, Ed, 2d 796 (1962). ave 

Actual custody required. — In order to sustain a Escapee does not forfeit right of appeal. — A per- 
charge of escape under this section, a person who has son convicted of a crime does not forfeit his right to ap- 
been convicted and sentenced must first have undergone peal simply because he has escaped from confinement. He 
some moment of actual custody, either through an admin- still has a right to have his conviction reversed if he was 
istrative booking or in-take processing with the depart- erroneously convicted or if his constitutional rights were 
ment of corrections. Absent such custody, a person cannot violated. Mascarenas v. State, 1980-NMSC-074, 94 N.M. 
be said to have committed escape from the penitentiary 506, 612 P.2d 1317, 
within the meaning of this section. State v. Pearson, Regardless of the outcome of the appeal, the escapee 
2000-NMCA-102. 129 N.M. 762. 18 P3d 980. may still be criminally liable for the act of escape; there- 

Cénviction Bot double jeopardy. _— Assuming with- fore, there is no need to use the forfeiture of the constitu- 
out deciding that some administrative sanctions had been tional right of appeal as a further sanction. Mascarenas v. 
levied against defendant for his escape from prison, con- co 1980-NMSC-074, ibiaiie ‘So P.2d 1317, t 
viction under this section did not constitute double jeop- ollateral attack of legality of commitment. — 
ardy. State v. Budau, 1973-NMCA-151, 86 N.M, 21, 518 To collaterally attack the lawfulness of his commitment 
P.2d 1225, cert. denied, 86 N.M. 5, 518 P.2d 1209 (1974). to the penitentiary prior to his escape, a defendant must 

Application to:honor farm constitutional. — Defen- come forward with substantive evidence to show that at 
dant's argument that application of this section to escapees the time of his escape he was illegally incarcerated. State 


ANNOTATIONS 


Escape constitutes a continuing offense so that 
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v. Ellis, 1980-NMCA-187, 95 N.M. 427,622 P.2d 1047, cert. N.M.. 524, 395 P.2d 353 (1964), see 4 Nat. Resources J. 616: 
denied, 95 N.M. 426, 622 P.2d 1046; °. (1964). 
Escape deemed from penitentiary, not jail, — For article, "Approaching Statutory Jafar iretatitntl in 
Where the trial court had ordered the defendant released New Mexico," see 8 Nat: Resources.J. 689 (1968), 
from’the penitentiary into the custody of the county sher- Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 Am. 
iff until,after his arraignment; the order provided for a _dur, 2d Escape, Prison Breaking; and Rescue §§ 1; 2; 3, 4. : 
change in the location of his physical confinement but did Escape.or prison breach as affected:by means employed, 
not change the fact that the defendant's lawful custody or 96.A,.L:R.2d 520. 
confinement was in the penitentiary, and the.defendant' Duress; necessity, or. conditions of confinement as justi2 
was properly convicted of escape from the penitentiary fication for escape from prison, 69 A.L.R.3d 678. 
under this section, rather than escape from jail under 30- Conviction for escape where prisoner fails to leave con- 
22-8 NMSA 1978. Statesv. Martin, 1980-NMCA-019, 94... ».- fines of prison or institution, 79 A.L.R.4th 1060. 
N.M., 251, 609 P.2d 333, cert. denied, 94 N.M. 628, 614 ~~ Duress, necessity, or conditions of” confinement as justi- 
P.2d 545. fication for escape from prison, 54 A.L.R.5th 141. 
Law reviews. — For comment on State v. Vaughn, 74 © What constitutes "custody" under 18 USCS § 751(a) de- 


N.M. 365, 393:P.2d 711 (1964), and Sanders v, Cox, 74. ;.-fining offense of escape from custody, 114 A.L.R. Fed.581. 
830A C..S, Escape §§ 16 to 18, 


30-22-10. Escape from custody of a peace officer. 


Escape from custody ofa peace officer donate of any person ey, shall, eae been viiaest under 
lawful arrest for the commission or alleged commission of any felony, unlawfully escaping or at- 
tempting to escape from the custody or control of any peace officer. 

Whoever commits escape from custody of a peace officer is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-22-10, enacted by Laws ‘Escape from lawful arrest. — Although marijuana 
1968, ch. 303, § 22-10. discovered by officer should have been suppressed, be- 
th le- 

ANNOTATIONS cause the search and seizure was the fruit of an ille 


gal detention, nonetheless arrests by the officer, after 

Actual custody required. — The defendant, who smelling and seeing the marijuana, were in the lawful 
was transported from jail to the state hospital for evalu- discharge of his duties and thus defendants' convictions 
ation, from which hospital he escaped, could not be found 


for escape from custody were proper. State v.-Bloom, 
guilty of escape from a peace officer. This section applies 1977-NMSC-012, 90 N.M. 226, 561 P.2d 925, rev'd on 
only to those who are in the actual custody or control of a 


other grounds, 1977- NMSC- 016, 90 N. M. ‘192, 561 P.2d 
peace officer while under arrest, and cannot be extended 


465. 
to legal or "constructive custody" as well. State v. Trujillo, Disposition, of original charge immaterial. — Of- 


1987-NMCA-141, 106 N.M. 616, 747 P.2d 262. fense is committed if escape occurs after arrest for com- 
Double jeopardy. "Combination. of. administrative mission or alleged commission of a felony whether defen- 

punishment and judicial sentence following plea of guilty dant is later found guilty of originally charged felony or 

to escape from custody of peace officer (for escaping from’ wy eta L Martinez, 1968-NMSC-097, 79 N.M, 232, 441 

penitentiary honor farm) did not amount to double jeopardy 

in-violation of the state and federal constitutions. State v, Am. Jur, 2d, ALR. and C.J.S. references. — What 

Millican, 1972-NMSC-064, 84 N.M. 256, 501 P:2d:1076. constitutes "custody" under 18 USCS § 751(a) defining of- 


fense of escape from custody, 114 A.L.R. Fed, 581. 


30-22-11. Assisting escape. 


Assisting escape consists of: 

A. intentionally aiding any person confined or held in lawful custody or confinement to escape; or 

B.. any officer, jailer or other employee, intentionally permitting any prisoner in his custody to 
escape. 

Whoever commits assisting escape is guilty of a third degree felony. 


History: 1953 Comp., § 40A-22-11, enacted by Laws State v. Martinez, 1989-NMCA-047, 109 N.M. 34, 781 P.2d 


1963, ch. 308, § 22-11. 306, cert. denied, 108 N.M. 668, 777 P.2d 907. 

Cross references. — For unlawful rescue of prisoner, Charge not double jeopardy. — Charging defen- 
see 30-22-7 NMSA 1978. dant with three counts of assisting escape, in a prosecu- 
For officer of penitentiary aiding escape of prisoner, see tion arising out of the escape of three prison inmates, 
33-2-8 NMSA 1978. did not violate the constitutional prohibition against 
double jeopardy. State v., Martinez, 1989-NMCA-047, 
ANNOTATIONS | 109 N.M. 34, 781 P.2d 306, cert. denied, 108 N.M. 668, 

Harboring or aiding felon does not supersede this 777 P.2d 907, k 
offense. — The offense of harboring or aiding a felon was Person properly charged with offense. — An in- 
not meant to supersede the crime of assisting escape. dividual who intentionally aids a person to avoid recap- 


ture, who he knows has escaped from lawful custody, may 
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properly be charged with the offense of assisting escape. 
State v. Martinez, 1989-NMCA-047, 109 N.M. 34, 781 P.2d 
306, cert. denied, 108 N.M. 668, 777 P.2d 907. 

Defenses of consanguinity or affinity not applica- 
ble. — Nothing in this section evinces a legislative intent 
to immunize a defendant from prosecution for assisting 
the escape of inmates because of consanguinity or affinity. 
The defenses of consanguinity or affinity recognized under 
30-22-4 NMSA 1978, are not applicable to a charge filed 
under this section. State v. Martinez, 1989-NMCA-047, 
109 N.M. 34, 781 P.2d 306; cert. denied, 108 N'M. 668,'777 
P.2d 907. 

Defect in indictment insubstantial. — Although 
the indictment charged that defendant assisted a pris- 
oner in escaping from jail while the statute condemned 
assisting a prisoner in his endeavor to escape, such defect 
was formal rather than substantial as the act of escape 


INTERFERENCE WITH LAW ENFORCEMENT 


30-22-11.2 


includes endeavoring to escape, and as this slightly faulty 
allegation was noticalled to the attention of the trial 
court, it was cured by the verdict. State v. Montgomery, 
1923-NMSC-001, 28 N.M. 344, 212 P. 341. 

Merger of this section and furnishing articles for 
escape. — The charges of assisting escape and furnish- 
ing articles for escape should not be merged for sentenc- 
ing purposes when the facts supporting the convictions 
are not identical in that the jury could properly have , 
found that the defendant's participation in the escape ex- 
tended significantly beyond furnishing tangible objects to 
effect the escape. State v. Gibson, 1992-NMCA-017, 113 


_ N.M. 547, 828 P.2d 980, cert. denied, 113 N.M. 524, 828 


P.2d 957. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Diagn 
C.J.S. Escape $§ 19 to 25. 


30-22-11.1, Escape from the custody of the children, youth and families 
department; escape from juvenile detention. 


Escape from the custody of the children, youth and families department consists of any person 
who has been adjudicated as a delinquent child and has been committed lawfully to the custody of 
a department juvenile justice facility or who is alleged to be a delinquent child and has been law- 


fully detained in a juvenile detention facility: 


A. escaping or attempting to escape from custody within the confines of a children, youth and 


families department juvenile justice facility; or 


B. escaping or attempting to escape from another lawful place of custody or oils HOt that 
is not within the confines of a children, youth and families department juvenile justice facility. 
Any person who commits escape from the custody of a children, youth and families department 


juvenile justice facility is guilty of a misdemeanor. 


History: Laws 1993, ch. 121, § 1; 2009, ch. 239, § 3. 

Effective dates. — Laws 1993, ch. 121, § 2 made the 
act effective on July 1, 1993. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise éligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


The 2009 amendment, effective July 1, 2009, in the 
first paragraph, after "juvenile justice facility”, added the 
remainder of the sentence. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Valid- 
ity, construction, and application of juvenile escape stat- 
ues, 46 A.L.R.5th 523. 


30-22-11.2. Aggravated escape from the custody of the sneer youth 


_ and families department. 


Aggravated escape from the custody of the children, youth and families department peices of 
any person who has been adjudicated as a delinquent child and has been committed lawfully to 
the custody of a department juvenile justice facility or who is alleged to be a delinquent child and 
has been lawfully detained in a juvenile detention facility: 

A. escaping or attempting to escape from custody within the confines of a children, youth and 
families department juvenile justice facility and committing assault or battery on another person 
in the course df escaping or attempting to escape;6r° 

B. escaping or attempting to escape from a lawful place of custody or confinement that is not 
within the confines of a children, youth and families department juvenile justice facility and com- 
mitting assault or battery on another person in the course of escaping or attempting to escape. 

Any person who commits aggravated escape from the custody of the children, youth and families 


department is guilty of a fourth degree felony. 


History: Laws 1994, ch. 18, § 1; 2009, ch. 239, § 4. 
Effective dates. — Laws 1994, ch. 18, § 3 made the act 
effective on July 1, 1994. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisioris of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
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placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 
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The 2009 amendment, effective July 1, 2009, in the 
first paragraph, after "juvenile justice facility" added the 
remainder of the sentence. 


30-22-12. Furnished [Furnishing] articles for prisoner's escape. 


Furnishing articles for prisoner's escape consists of: 
A. intentionally giving to any person in lawful custody or confinement any deadly weapon or 
explosive substance, without the express consent of the officer in charge of such place of confine- 


ment; or 


B. intentionally giving to any person in lawful custody or confinement any disguise, instru- 
ment, tool or other thing useful to aid any prisoner to effect an escape, with intent to assist a pris- 


oner to escape from custody. 


Whoever commits furnishing articles for prisoner's escape is guilty of a second degree felony. 


History: 1953 Comp., § 40A-22-12, enacted by Laws 
1963, ch. 308, § 22-12, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For definition of deadly weapon, 
see 380-1-12 NMSA 1978. 


ANNOTATIONS 


Merger of this section and assisting escape. — The 
charges of assisting escape and furnishing articles for es- 
cape should not be merged for sentencing purposes when 
the facts supporting the convictions are not identical in 
that the jury could properly have found that the defen- 
dant's participation in the escape extended significantly 
beyond furnishing tangible objects to effect the escape. 


State v. Gibson, 1992-NMCA-017, 113 N.M. 547, 828 P.2d 
980, cert. denied, 1138 N,M. 524, 828 P.2d 957. 

Evidence sufficient to support conviction, — 
There was sufficient evidence to convict where (1) defen- 
dant planned the escape with others; (2) defendant agreed 
to provide a gun for the escape and said that he-had ob- 
tained the gun; (3) a.co-defendant delivered the gun to 
the escapees; and (4) after the escape defendant provided 
bullets for the gun. State v. Gibson, 1992-NMCA-017, 113 
N.M. 547, 828 P.2d 980, cert. denied, 113 N.M. 524, 828 
P,2d 957. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Nature 
and elements of offense of conveying contraband to state 
prisoner, 64 A.L.R.4th 902. 


30-22-13. Furnishing drugs or liquor to a prisoner. 


Furnishing drugs or liquor to a prisoner consists of directly or indirectly furnishing any narcotic 
drug or intoxicating liquor to any person held in lawful custody or confinement, unless such nar- 
cotic drug or intoxicating liquor is furnished pursuant to the direction or prescription of a regu- 
larly licensed physician attending such person or penal facility. 

Whoever commits furnishings [furnishing] drugs or liquor to a prisoner is guilty of a fourth de- 


gree felony. 


History: 1953 Comp., § 40A-22-13, enacted by Laws 
1963, ch. 3038, § 22-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S, references. — Nature 
and elements of offense of conveying contraband to state 
prisoner, 64 A.L.R.4th 902. 


Validity, construction, and application of state statue 
criminalizing possession of contraband by individual in 
penal or correctional institution, 45 A.L.R.5th 767. 

72 C.J.S. Prisons § 75. 


30-22-14. Bringing contraband into places of imprisonment; penalties; 


definitions. 


A. Bringing contraband into a prison consists of knowingly and voluntarily carrying, trans- 
porting or depositing contraband onto the grounds of the penitentiary of New Mexico or any other 
institution designated by the corrections department for the confinement of adult prisoners. Who- 
ever commits bringing contraband into a prison is guilty of a third degree felony. 

B, Bringing contraband into a jail consists of knowingly and voluntarily carrying contraband 
into the confines of a county or municipal jail. Whoever commits bringing contraband into a jail is 


guilty of a fourth degree felony. 
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C. As used in this section, "contraband" means: 

(1) adeadly weapon, as defined in Section 30-1-12 NMSA 1978, or an essential component 
part thereof, including ammunition, explosive devices and explosive materials, but does not in- 
clude a weapon carried by a peace officer in the lawful discharge of duties; 

(2) currency brought onto the grounds of the institution for the purpose of transfer to a 
prisoner, but does not include currency carried into areas designated by the warden as areas for 
the deposit and receipt of currency for credit to a prisoner's account before contact is made with 
the prisoner; 

(3) an alcoholic beverage; 

(4) acontrolled substance, as defined in the Controlled Substances Act [Chapter 30, Article 
31 NMSA 1978], but does not include a controlled substance carried into a prison through regular 
prison channels and pursuant to the direction or prescription of a regularly licensed physician; or 

(5) an electronic communication or recording device brought onto the grounds of the insti- 
tution for the purpose of transfer to or use by a prisoner. 

D. As used in this section, "electronic communication or recording device" means any type 
of instrument, device, machine or equipment that is designed to transmit or receive telephonic, 
electronic, digital, cellular, satellite or radio signals or communications or that is designed to have 
sound or image recording abilities or any part or component of such instrument, device, machine 
or equipment. "Electronic communication or recording device" does not include a device that is or 
will be used by prison or jail personnel in the regular course of business or that is otherwise au- 
thorized by the warden. 

E. Nothing in this section shall prohibit the use of hearing aids, voice amplifiers or other equip- 
ment necessary. to aid prisoners who have documented hearing or speech deficiencies or their visi- 
tors. Rules for such devices shall be established by the warden or director of each jail, detention 
center and prison. 


History: 1953 Comp., § 40A-22-13.1, enacted by 
Laws 1976, ch. 15, § 1; 2013, ch. 55, § 1. 

The 2013 amendment, effective July 1, 2013, provided 
that electronic communication devices are contraband 
and prohibited in jails and prisons; in Subsection A, in the 
first sentence, after "consists of", added "knowingly and 
voluntarily"; in Subsection B, after "consists of', added 
"knowingly and voluntarily"; in Paragraph (1) of Subsec- 
tion C, after "Section", added "30-1-12 NMSA 1978"; added 
Paragraph (5) of Subsection C; and added Subsections D 
and E. 


ANNOTATIONS 


Knowing possession. — Failing to include the ele- 
ment of knowing possession in the jury instructions for 
this crime constituted fundamental error. State v. Gonza- 
lez, 2005-NMCA-031, 137 N.M. 107, 107 P.3d 547. 

Contraband includes cocaine. — Subsection C(4) of 
Section 30-22-14 NMSA 1978 includes cocaine in its defi- 
nition of "contraband". State v. Gonzalez, 2005-NMCA-031, 
137 N.M. 107, 107 P.3d 547. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Nature 
and elements of offense of conveying contraband to state 
prisoner, 64 A.L.R.4th 902. 

Validity and construction of prison regulation of in- 
mates’ possession of personal property, 66 A.L.R.4th 800. 


To be guilty of bringing contraband into a jail, 
a person must enter the jail voluntarily. State v. Cole, 
2007-NMCA-099, 142 N.M. 325, 164 P.3d 1024. 


30-22-14.1. Bringing contraband into a juvenile detention facility or 
juvenile correctional facility; penalty. 


A. Bringing contraband into a juvenile detention facility or juvenile correctional facility con- 
sists of carrying, transporting or depositing contraband onto the grounds of any facility designated 
by the children, youth and families department for the detention or commitment of children. Who- 
ever commits bringing contraband into a juvenile correctional facility is guilty of a third degree 
felony. Whoever commits bringing contraband into a juvenile detention facility is guilty of a fourth 
degree felony. 

B. As used in this section, "contraband" means: 

(1) any deadly weapon, as defined in Section 30-1-12 NMSA 1978, or an essential compo- 
nent part thereof, including ammunition, explosive devices and explosive materials, but does not 
include a weapon carried by a peace officer in the lawful discharge of his duties; 

(2) currency brought onto the grounds of a juvenile detention facility or juveniJe correc- 
tional facility and not declared upon entry to the facility for the purpose of transfer to a child 


1159 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-22-15 CRIMINAL OFFENSES 30-22-16 


detained in or committed to the facility, but does not include currency carried into areas desig- 
nated by the facility administrator as areas for the deposit and ris of currency for credit to a 
child's account before contact:is made with any child; 

(83) any alcoholic beverage brought within the physical confines of the juvenile. deteuiidt or 
juvenile correctional facility; or 

(4) any controlled substance, as defined in the Gontralted Substances Act [Chapter 30, Ar- 
ticle 31.NMSA 1978], but does not include a controlled substance carried into a juvenile detention 
facility or juvenile correctional facility through regular facility channels and pursuant to the direc- 
tion or prescription of a regularly licensed physician. 


History: Laws 1997, ch. 44, § 1. Effective dates. — Laws 1997, ch. 44, § 2 made the act 
effective on July 1, 1997, 


30-22-15. Maintaining male and feitiate’ prisoners together. 


Maintaining male and female prisoners together consists of any sheriff, jailer or file keeping 
male and female prisoners in the same cell or room, unless such prisoners are man and wife. 
Whoever commits maintaining male and female prisoners together is guilty of a misdemeanor. 


History: 19538 Comp., § 40A-22-14, enacted by Laws 
1963, ch. 303, § 22-14. 


30-22-16. Possession of deadly weapon or explosive by prisoner. 


Possession of deadly weapon or explosive by prisoner in lawful custody consists of any inmate 
of a penal institution, reformatory, jail or prison farm or ranch possessing any deadly weapon or 
explosive substance. 

Whoever commits possession of deadly weapon or explosive by prisoner is guilty of a second 
degree felony, . 


History: 1953 Comp., § 40A-22-15, enacted by Laws razor blade was discovered concéaled above defendant's 


1968, ch. 303, § 22-15; 1986, ch. 4, § 1. bunk bed and a sharpened mop handle was discovered 
Cross references. — For definition of deadly weapon, inside his mattress, in addition to statements made by 
see 30-1-12 NMSA 1978. defendant indicating that he had knowledge of the make- 
For sentencing for second degree felonies, see 31-18-15 shift ‘weapons, a jury could have reasonably inferred that 
NMSA 1978. defendant had knowledge of and control over both weap- 
The 1986 amendment substituted "second degree ons, and therefore there was sufficient evidence to support 
felony" for "third degree felony" in the second paragraph. defendant's convictions based on constructive possession. 


State v. Benally, 2019-NMCA-048, cert. granted. 


ANNOTATIONS Insufficient indicia of distinctness to. justify 
Indicia of distinctness was not sufficient to sup- multiple punishments for possession of a deadly 
port separate convictions for possession of a deadly weapon by a prisoner. — Where defendant was con- 
weapon by a prisoner. — Where defendant was con- victed of two counts of Possession of a deadly weapon by 
victed of.two counts of possession of a-deadly weapon a prisoner, based on evidence that a razor blade was dis- 
by a prisoner based on evidence that, during a search of covered concealed above his bunk bed and a sharpened 
defendant's dormitory-style pod, prison staff found "two mop: handle was discovered inside his mattress, there 
makeshift weapons" in defendant's bunk, defendant's two was insufficient evidence to indicate possessory conduct 
convictions violated his double jeopardy rights because sufficiently distinct in nature to support multiple punish- 
evidence that. the two weapons were similar in nature, _ ments, and the minor differences in functionality between 
were found in the same area of defendant's bunk, were the two prison-made weapons possessed by defendant 
found during the same search, and the fact that there was does not justify convicting him of separate counts of pos- 
no evidence to suggest that defendant came into posses- session of a deadly weapon by a prisoner. State v, Benally, 
sion of the weapons at different times, do not support a 2019-NMCA-048, cert. granted. 
reasonable inference of distinctness, and therefore it can- ‘Am. Jur. 24, ALR. and C.J.S, references. — Sufi 
not be presumed that the legislature intended to punish ciency of evidence of possession in prosecution under state 
defendant for each weapon he possessed under the cir- statute prohibiting persons under indictment for, or con- 
cumstances of this case, State v: Benally, 2021-NMSO-027, , . Victed of, crime from acquiring, having, rab ing, or using 
aff'g 2019-NMCA-048, 448 P.3d 592. = firearms or weapons, 43 A.L.R.4th 788. 
Sufficient’ evidence of possession of a deadly . © Fact that gun:was unloaded as nfecticle criminal re- 


weapon by a prisoner, — Where defendant was charged sponsibility, 68 A.L.R.4th 507, 
with two counts of possession of a deadly: weapon by a ; 
prisoner, and where the state presented evidence that a 
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30-22-17. Assault by prisoner. 


Assault by prisoner consists of intentionally: 


A. placing an officer or employee of any penal institution, reformatory, jail or prison farm or 
ranch, or a visitor therein, in apprehension of an immediate battery likely to cause death or great 


bodily harm; 


_B. causing or attempting to cause great bodily harm to an officer or employee of any penal in- 
stitution, reformatory, jail or prison farm or ranch, or a visitor therein; or 
C. confining or restraining an officer or employee of any penal institution, reformatory, jail or 
prison farm or ranch, or a visitor therein, with intent to use such person as a hostage. 
Whoever commits assault by prisoner is guilty of a third degree felony. 


History: 1953 Comp., § 40A-22-16, enacted by Laws 
1963, ch, 308, § 22-16. 

Cross references. — For definition of great bodily 
harm, see 30-1-12 NMSA 1978. 

For assault, generally, see 30-3-1 to 30- 8-38 NMSA 1978. 

For kidnapping, see 30-4-1 NMSA 1978. 


ANNOTATIONS 


This section and 30-22-24 NMSA 1978 relate to two 
different crimes. — Although it is possible for the same 
set of facts to fall within the ambit of this section and 30- 
22-24 NMSA 1978, relating to battery upon a peace officer, 
they do not deal with the same crime, but with two differ- 
ent crimes. State v. Rhea, 1980-NMSC-033, 94 N.M. 168, 
608 P.2d 144. 

Merger of this section ane false imprisonment. — 
The charge of assault by a prisoner should not be merged 
for sentencing purposes with the charge of false imprison- 
ment where the facts supporting the two charges are not 
identical. Merger is also inappropriate in such a case be- 
cause the statute prohibiting assault and the statute pro- 


hibiting false imprisonment advance two distinct: social 


norms. State v. Gibson, 1992-NMCA-017, 113 N.M. 547, 
828 P.2d 980, cert. denied, 113 N.M. 524, 828 P.2d 957. 

Jailers as peace officers. — Legislature did not ex- 
clude jailers from definition of peace officers: a jailer is 
an officer in the public domain, charged with the duty to 
maintain public order. State v. Rhea, 1980-NMSC-033, 94 
N.M. 168, 608 P.2d 144. 


Evidence sufficient. — Evidence introduced to show 
how the defendant and his cohorts carefully orchestrated 
a prison escape was sufficient for the jury to find that the 
defendant planned, anticipated, and intended the assault 
and false imprisonment of a peace officer during the es- 
cape. The defendant need not have known the peace of- 
ficer's name, but only that the victim would be a peace of- 
ficer. State v, Gibson, 1992-NMCA-017, 118 N.M.'547, 828 
P.2d 980, cert, denied, 1138 N.M. 524, 828 P.2d 957. 

Evidence of great bodily harm. — Evidence that af- 
ter throwing hot coffee at the sheriff, defendant attempted 
to choke him with one hand while he tried to get the 
sheriff's gun with the other hand, along with the sheriff's 
testimony that while being choked his breath was practi- 
cally cut off and he realized that "it was he or I, one or the 
other," was evidence that the choking created a high prob- 
ability of death, which is one part of the definition of great 
bodily harm, and justified instructing the jury to consider 
whether defendant caused great bodily harm under this 
section. State v. Hollowell, 1969-NMCA-105; 80 N.M. 756, 
461 P.2d 238. 

Acquittal of charge for which confined no de- 
fense. — Despite the fact that at the time he commit- 
ted assault defendant was confined in the city jail on a 
charge for which he was later found not guilty, conviction 
imposed, upon his guilty plea, for assault by prisoner was 
not violative of defendant's constitutional rights. Chavez 
v, State, 1969-NMCA-085, 80 N.M. 560, 458 P.2d 812. 


30-22-18. Encouraging violation of probation, parole or bail. 


Encouraging violation of probation, parole or bail consists of intentionally aiding or encouraging 
a person known by him to be on parole, probation or bail to abscond or to violate a term or condi- 


tion of his probation, parole or bail. 


Whoever commits encouraging violation of probation, parole or bail is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-22-17, enacted by Laws 
1963, ch. 303, § 22-17. 


30-22-19. Unlawful assault on any jail. 


Unlawful assault on any jail consists of any person or group of persons assaulting or attacking 
any jail, prison or other public building or place of confinement of prisoners held in lawful custody 


or confinement. 


Whoever commits unlawful assault on any jail, prison or other public building or place of con- 
finement of prisoners held in lawful custody or confinement is guilty of a third degree felony. 


History: 1953 Comp., § 40A-22-18, enacted by Laws 
1963, ch. 303, § 22-18. 
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ANNOTATIONS 


Statute not unconstitutionally vague. — Where 
defendants were charged with unlawful assault on a 
jail based on evidence that they, and several other in- 
mates, defied an order to lock down during a shift change 
of correction officers while incarcerated in the Otero 
county detention center, and where defendants claimed 
that the assault on a jail statute is unconstitutionally 
vague, defendants' constitutional claim is without merit 
because a person of ordinary intelligence using common 
sense would understand that § 30-22-19 NMSA 1978 
prohibits a violent attack on a jail's facilities or opera- 
tions, regardless of whether the attack originates inside 
or outside of the jail, and defendants' conduct in barri- 
cading a door with a mattress and plastic cot and rush- 
ing officers with the mattresses to push them back.down 
soaped-up stairs in an effort to prevent prison officials, 
law enforcement, or facility personnel from entering a 
pod, constituted unlawful assault on a,jail. Moreover, 
the assault. on a jail statute has guidelines prohibiting 
certain conduct, whether by persons incarcerated or not, 
and the decision to charge defendants with assault on a 
jail entailed no:application of discretion, much less of an 
arbitrary nature, State v. Anderson and State v. Wilson, 
2021-NMCA-081, cert. granted. 

Disorderly conduct and evading or obstruct- 
ing an officer are not lesser included. offenses 
of unlawful assault on a jail. — Where defendants 
were charged with unlawful assault.on a jail based on 
evidence that they, and several other inmates, defied an 
order to lock down during a shift change of correction 
officers while incarcerated in the Otero county detention 
center, and where defendants claimed that the. district 
court erred in denying their lesser included offense in- 
structions of disorderly conduct and evading or obstruct- 
ing an officer, the district court did not err in denying the 
requested instructions, because disorderly conduct.and 
evading or obstructing an officer are not lesser included 
offenses of assault.on a jail. Defendants' conduct did 
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not occur in a public place as required by § 30-20-1(A) 
NMSA 1978, nor were their actions acts of violence ca- 
pable of disturbing a community of the sort. protected 


from such by § 30-22-19 NMSA 1978, and defendants' 
‘actions did not equate to an effort to\avoid apprehension 
or arrest as contemplated by § 30-22-1(B) NMSA 1978, 


State v. Anderson and State v. Wilson, 2021-NMCA-031, 
cert. granted. 

Substantial evidence of assault on a jail. — 
Where defendants were charged with, unlawful assault 
on a jail based on evidence that they, and several other 
inmates, defied an order to lock down during a shift 
change of correction officers while incarcerated in the 
Otero county detention center, there. was sufficient evi- 
dence to support defendants’ convictions where the state 
presented video evidence that showed inmates' efforts to 
disobey the‘shift change lockdown order by misusing jail 
property to disable access into the pod by prison officials 
and law enforcement officers arriving to assist’ them, 
and the surveillance footage clearly depicted defendants 
participating in the conflict, Defendants’ collective ac- 
tions attacked the jail and imperiled the function and 
safety of the facility in a dangerous and destructive 
manner that satisfied the state's burden under § 30-22- 
19 NMSA 1978, State v, Anderson and.State v. Wilson, 
2021-NMCA-031, cert, granted, 

Collateral estoppel. — Acquittal of defendant. on 
charge of assault on a jail did not collaterally estop state 
from bringing subsequent prosecution against him on 
charge of assault with intent to commit a violent felony, 
even where both offenses allegedly occurred at same time 
and place, since charge of assault with intent to commit 
a violent felony required a jury to consider facts not re- 
quired in the first trial. State v, Tijerina, 1973-NMSC-105, 
86 N.M. 31, 519 P.2d 127, cert, denied, 417 U.S,.956, 94 S. 
Ct,.3085, 41. L. Ed. 2d 674... 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New.Mexico," see 5 N.M.L. Rev, 63, 
(1974). 


30-22-20. Unlawful distribution of convict-made goods. 


Unlawful distribution of convict-made goods consists of any person knowingly distributing, ex- 
changing, selling or offering for sale any goods, wares or merchandise manufactured, produced or 
mined, either wholly or in part, by prisoners held i in lawful custody ¢ or confinement, of any, gph er 


state or country. 


Nothing in this section shall be construed to forbid the sale or distribution of goods, wares or 


merchandise: 
A. made by prisoners of this state; 


B. made by prisoners on parole or probation; or__ 

C. which are sold or exchanged to a qualified purchaser and where such goods are to be ini- 
tially used or possessed solely by a qualified purchaser. As used in this subsection, "qualified pur- 
chaser" means a state agency, local public bodies, agencies of the federal government, tribal and 
pueblo governments, nonprofit organizations properly registered under state law and supported 
wholly or in part by funds derived from public taxation and persons, partnerships, corporations or 
associations which provide public school transportation services to a state agency or local public 
body pursuant to contract. 

Whoever, commits unlawful distribution of nar Chases goods i is guilty of a misdemeanor, 


History: 1953 Comp., § 40A-22-19, enacted by Laws 


ANNOTATIONS 
1963, ch. 303, § 22-19; 1982, ch. 35, § 1. 


Am, Jur. 2d, A.L.R. and C.J.S. referendes: — 60 Am. 
Jur. 2d Penal and Correctional Institutions §§ 171, 172. 
18 C.J.S. Convicts § 20. 
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30-22-21. Assault upon peace officer. 


A, Assault upon a peace officer consists of: 
(1) an attempt to commit.a battery upon the person of a pepe officer while he is in the 
lawful discharge of his duties; or 
(2) any unlawful act, threat or menacing conduct which causes a peace officer while he is 
in the lawful discharge of his autles to reasonably believe that he is in danger of TeCeIENg an im- 
mediate battery. 
B. Whoever commits assault upon a peace officer is guilty of a misdemeanor. 


History: 1953 Bénkod: $ 40A-22-20, enacted by Laws v, Ford, 2007-NMCA-052, 141 N.M. 512, 157 P.3d 77, cert. 


1971, ch. 265,815 denied, 2007-NMCERT-004, 141 N.M. 568, 158 P.3d 458: 
Cross references. — For assaults'and batteries, see Fact that defendant's gunfire hit police offi- 
30-3-1 to 30-3-5 NMSA 1978. cers:does not show an absence of evidence ‘of assault, 
For petty misdemeanor of resisting or obstructing an of- where there is evidence of an assault under Subsection 
ficer, see 80-22-1 NMSA 1978. A(2) of Section 30-22-21 NMSA 1978. State v. Brown, 
For third-degree felony of assault by prisoner, see 30-22- 1979-NMCA-038, 93 N.M. 236, 599 P.2d 389, cert. quashed, 
17 NMSA 1978. 93 N.M. 172; 598 P.2d 215, and cert. denied, 444 U.S. 1084, 
100 S: Ct. 1041, 62 L. Ed. 2d 769 (1980). 
ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — Extent 
Sufficient evidence. — Where defendant approached of injuries: admissibility, in prosecution for assault or sim- 
a police officer with clenched fists, shouting and threaten- ilar offense involving physical violence, of extent or effect 
ing to punch the officer, and defendant had chest-butted of victim's injuries, 87 A.L.R.2d 926. 
another officer, the evidence was sufficient to support de- 6A C.J.S. Assault and Battery § 81. 


fendant's conviction for assault upon a police officer. State 


30-22-22. Aggravated assault upon peace officer. 


A. Aggravated assault upon a peace officer consists of: 

(1) unlawfully assaulting or PU e at a peace officer with a deadly weapon while he is in 
the lawful discharge of his duties; 

(2). committing assault by threatening or menacing a peace officer who is engaged 4 in the 
lawful discharge of his duties by a person wearing a mask, hood, robe or other covering upon the 
face, head or body, or while disguised in any manner so as to conceal identity; or 

(8) willfully and intentionally assaulting a peace officer while he is in the lawful discharge 
of his duties with intent to commit any felony. 

B... Whoever commits aggravated assault upon a peace officer i is guilty of a third degree felony. 


History: 1953 Comp., § 40A-22-21, enacted by Laws Sufficient evidence of aggravated assault on a 
1971, ch. 265, § 2. peace officer based on a theory of accessory li- 
Cross references. — For definition of deadly weapon, ability. — Where police officers attempted to execute a 
see 30-1-12 NMSA 1978. search of defendant's residence pursuant to a warrant, 
For aggravated assault, see 30-3-2 NMSA 1978. and where, as officers approached a camper on the prop- 
For third-degree felony of assault by prisoner, see 30-22- erty, the officers heard and saw gunfire coming from the 
17 NMSA 1978, camper, striking one of the officers, evidence that defen- 
ey , dant owned the camper and was inside the camper at the 
ANNOTATIONS time of the gunfire, and that DNA tests performed on sev- 

Lesser included offense. — When an accused is charged eral of the firéarms retrieved from the camper found that 
under Section 30-22-1B NMSA 1978, the fleeing, evading defendant was either a major contributor of the DNA or 


method of resisting, evading or obstructing an officer, it is not could not be eliminated as a contributor, was sufficient for 
a lesser included offense of aggravated assault upon.a peace a reasonable jury to infer that defendant either shot at 
officer. State v. Hamilton. 1988-NMCA-023. 107 N.M. 186 the officers himself, or, given the availability of firearms 
754 P.2d 857, cert. denied: 107 NM. 132, 753 Pd 1320. : and ammunition inside his camper, defendant encour- 

Intent required to sustain conviction under this aged, helped, M3 caused others to shoot at the officers. 
section is that of conscious wrongdoing. Rutledge v. Fort, State v. Uribe-Vidal, 2018-NMCA-008. 


1986-NMSC-017, 104 N.M. 7, 715 P.2d 455, overruled on Defendant's knowledge as to identity of peace offi- 
other grounds by Reese v. State, 1987- NMSC- 079, 106 cer assaulted is a necessary element of the crimes defined 
N.M. 498, 745 P.2d 1146, in this section and Section 30-22-24 NMSA 1978. State v. 

Conscious wrongdoing required. — Conscious  Nozie, 2009-NMSC-018, 146 N.M. 142, 207 P.3d 1119; Reese 


wrongdoing is an essential element of Paragraph (1) of Sub- v. State, 1987-NMSC-110, 106 N.M. 505, 745 P.2d 1153. 


section A, and instructions in the language of the statute To deny the defendant the right to have the jury in- 
were insufficient to inform the jury of the intent required. formed as to his knowledge of the identity of police offi- 


State v. Cutnose, 1974-NMCA-130, 87 N’M. 307, 582 P.2d cer he assaulted would. be to deny him the right to have 
896. cert. denied, 87 N.M. 299, 532 P.2d 888 (1975). the jury apprised of a necessary element of the crime for 
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which he is charged, and that in turn would be to deny 
him his constitutional guarantee of due process of law, Re- 
ese v. State, 1987-NMSC-110, 106 N.M. 505, 745 P.2d 1153. 

Officer's performance is essential element of crime 
because of the requirement that the jury be instructed that 
the officer must have been performing his duties and the 
restriction on fiddling with an elements instruction. State v, 
Rhea, 1979-NMCA-121, 93 N.M. 478, 601 P.2d 448. 

Omission of essential elements in jury instruction 
did not amount to fundamental error. — Where de- 
fendant was charged with aggravated assault on a police 
officer based on facts that he walked towards a police offi- 
cer, who was in the lawful performance of his duties, with 
a knife and made a stabbing motion, and where, at trial, 
the ‘given jury instruction erroneously failed to inform 
the jury that it was also required to find that defendant 
used a deadly weapon and that his conduct was unlaw- 
ful, the omission did not rise to the level of fundamental 
error because an appellate court may affirm a conviction 
notwithstanding the absence of an implicit jury finding 
on an omitted element if the jury, having considered the 
parties' legal and factual presentations and having re- 
turned a guilty verdict on the given instructions, undoubt- 
edly would have: found the essential element if properly 
instructed, and the facts and circumstances of this case 
show that the jury implicitly found the missing elements 
in reaching its verdict. The jury explicitly found that de- 
fendant walked towards the officer with a large, sharp 
knife and made a stabbing motion, placing the officer 
in an objectively reasonable fear for his personal safety, 
amounting to a finding that defendant used the knife as a 
weapon, and undoubtedly would have found, if instructed 
properly, that the knife was capable of causing death or 
great bodily harm and that defendant acted unlawfully. 
State v. Ocon, 2021-NMCA-032, cert. denied. 

Sufficient evidence to support jury's verdict de- 
spite erroneous instruction. — Where defendant was 
charged with aggravated assault on a police officer based 
on facts that he walked towards a police officer, who was 
in the lawful performance of his duties, with a knife and 
made a stabbing motion, and where, at trial; the given 
jury instruction erroneously failed to inform the jury 
that it was also required to find that defendant used a 
deadly weapon and that his conduct was unlawful, there 
was sufficient evidence to support the jury's verdict where 
the jury was instructed that to convict defendant of ag- 
gravated assault upon a peace officer, it had to find beyond 
a reasonable doubt that defendant walked toward the offi- 
cer with a knife and made a stabbing motion, defendant's 
conduct caused the officer to believe defendant was about 
to intrude on the officer's personal safety by touching or 
applying force to the officer in a rude, insolent or angry 
manner, that a reasonable person in the same circum- 
stances as the officer would have the same belief, and that 
defendant used a knife, and where the state presented la- 
pel camera video and still photos showing the knife laying 
on the kitchen floor, and established, through testimony 
of the officer, that defendant thrusted and slashed at the 
officer with a knife and reared back in a stabbing mo- 
tion, placing the officer in fear for his life, State v. Ocon, 
2021-NMCA-032, cert. denied. 

When officer in lawful discharge of duties. — 
Even if an officer makes an arrest without probable 


CRIMINAL OFFENSES 


30-22-23 


cause, the officer is performing official duties if the of- 
ficer is acting in good faith and within the scope of 
what the officer is employed to do. State v. Tapia, 
2000-NMCA-054, 129 N.M. 209, 4 P.3d 37, cert. denied, 
129 N.M. 208, 4 P.3d 36. pits 

Jury instruction on self-defense. — Where a police 
officer stopped defendant for failing to wear a seat belt; 


| defendant became angry and grabbed defendant's driver's 


license from the officer; the officer drew a gun; defendant 
drove away; when the officer caught up with defendant, 
defendant approached the officer in an aggressive man- 
ner, cursing the officer; the officer sprayed defendant with 
pepper spray and drew the officer's gun; and defendant 
picked up a tire iron and approached the officer, the officer 
used reasonable force and defendant was not entitled to 
a self-defense instruction. State v. Ellis, 2008-NMSC-032, 
144 N.M. 258, 186 P.3d 245, rev'g'2007-NMCA-037, 141 
N.M. 370, 155 P.3d 775. 

Failure to instruct reversible error. — The fail- 
ure to instruct that the officer must have been perform- 
ing his duties is the omission of an essential element, 
and this omission requires reversal of a conviction of 
aggravated assault upon a peace officer. State v. Rhea, 
1979-NMCA-121, 93 N.M. 478, 601 P.2d 448, 

Assault with razor. — Testimony of police officers con- 
cerning incidents where defendant struck at officers with 
a straight razor was substantial evidence to support defen- 
dant's conviction for aggravated assault upon a peace officer, 
State v. Vallejos, 1974-NMCA-009, 86 N.M. 39, 519 P.2d 135. 

Lesser included offense instruction on resisting 
arrest. — In a prosecution for aggravated assault on a 
peace officer, since there was evidence that resisting in vi- 
olation of either Subsection B or D of 30-22-1 NMSA 1978 
was the highest degree of crime committed; the defendant 
was entitled to a charge on the lesser offense. State v. 
Diaz, 1995-NMCA-137, 121.N.M. 28, 908 P.2d 258, cert. 
denied, 120 N.M. 828, 907 P.2d 1009. 

Conviction of resisting, evading, or obstructing 
police officer. — The defendant was properly convicted 
of resisting, evading or obstructing an officer, because the 
evidence supported the verdict of the jury to that charge, 
and his opportunity to prepare and defend against the 
charge was not impaired by the fact that such an offense 
varied from the crime charged in the criminal informa- 
tion, i.e., aggravated assault upon a peace officer. State v. 
Hamilton, 1988-NMCA-023, 107 N.M. 186, 754 P.2d 857, 
cert, denied, 107 N.M. 132, 753 P.2d 1320. 

Collateral estoppel. — The state is collaterally es- 
topped from attempting to prove in district court that the 
defendant was the driver of a car used in an assault when 
it has already tried and failed to prove this same issue 
in municipal court. Abramson. v. Griffin, 693 F.2d 1009 
(10th Cir. 1982), 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 (1974), 

For annual survey of New Mexico criminal law and pro- 
cedure, 19 N.M.L. Rev. 655 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Intent 
to do physical harm as essential element of crime of as- 
sault with deadly or dangerous weapon, 92 A.L.R.2d 635. 

Fact that gun was unloaded as affecting criminal re- 
spopeanan 68 A.L.R.4th 507. 


30-22-23. Assault with intent to commit violent felony upon peace 


officer. 


A. Assault with intent to commit a violent felony upon a peace officer consists of any person 
assaulting a peace officer while he is in the lawful discharge of his duties with intent to kill the 


peace officer. 
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B.. Whoever commits assault with intent to commit a violent felony upon a peace officer is 


guilty of a second degree felony. 


History: 1953 Comp., § 40A-22-22, enacted by Laws 
1971, ch. 265, § 3. 

Cross references. — For assault with intent to com- 
mit a violent felony, generally, see 30-3-3 NMSA 1978. 

For instruction on justifiable homicide, see UJI 14-5171 
NMRA. 

For instruction on self-defense, see UJI 14-5181 NMRA. 


ANNOTATIONS 


Sufficient evidence. — Where the defendant rapidly 
accelerated his vehicle toward the police officer who had 
been pursuing him in a high speed chase after the offi- 
cer got out of his car and the defendant pointed a rifle or 
a shotgun at the officer after the defendant had already 
fired three shots at the officer, the evidence was sufficient 
to sustain the court's finding that the defendant commit- 
ted an assault with intent to commit a violent felony upon 
a peace officer. State v. Demongey, 2008-NMCA-066, 144 
N.M. 333, 187 P.3d 679, cert. quashed, 2011-NMCERT-001, 
150 N.M. 558, 263 P.3d 900. 

Insufficient evidence of assault with intent to 
commit a violent felony upon a peace officer. — 
Where, during a law enforcement officer’s attempt to 
arrest defendant pursuant to a warrant, defendant first 
attempted to flee, and upon being tackled by the officer, 
defendant shot the officer in the leg and took off running, 
and where the officer testified at trial that prior to the 
shooting, it was very dark and it was very difficult for him 
to see because he did not have a flashlight and there was 
no outdoor lighting nearby, that once he was shot, defen- 
dant took off running, that he could not see defendant, 
that he did not know where defendant was, and that he 
figured defendant was going to try and kill him, there was 
insufficient evidence to support defendant's conviction 
for assault with intent to commit a violent felony upon 
a peace officer, because there was no evidence proving 
defendant's menacing conduct or an explicit or implied 
threat of further violence; the evidence presented merely 
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allowed the jury to speculate, rather than infer, that de- 
fendant separately acted in a manner that caused the of- 
ficer reasonable fear of an immediate battery after he was 
shot by defendant. State v. Baca, 2020-NMCA-049. 

Standing to challenge section's validity. — Where 
defendant was convicted of committing aggravated bat- 
tery upon peace officer (30-22-25 NMSA 1978), a lesser 
included offense of this section, defendant's rights under 
this section were not at issue, despite the fact that it had 
been charged in the indictment, and he had no stand- 
ing to challenge its constitutionality. State v. Bojorquez, 
1975-NMCA-075, 88 N.M. 154, 538 P.2d 796, cert. denied, 
88 N.M. 318, 540 P.2d 248. 

Acts constituting one offense. — An assault arising 
from a series of three successive shots fired at a single 
victim, not separated by a significant amount of time; and 
arising from a single, continuous intent constituted one 
offense, and conviction of the defendant on two counts 
of assault violated his double jeopardy rights. State v. 
Handa, 1995-NMCA-042, 120 N.M. 38, 897 P.2d 225, cert. 
denied, 119 N.M. 771, 895 P.2d 671. 

Lawful discharge of duties jury question. — 
Whether police officers were in the lawful discharge of their 
duties when they were shot by the defendant is a question 
for the jury to decide. State v. Brown, 1979-NMCA-038, 93 
N.M. 236, 599 P.2d 389, cert. quashed, 93 N.M. 172, 598 
P.2d 215, and cert. denied, 444 U.S. 1084, 100 S. Ct. 1041, 
62 L. Ed. 2d 769(1980). 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico,” see 5 N.M.L. Rev. 63 
(1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Malice 
or intent to kill where killing is by blow without weapon, 
22 A.L.R.2d 854. 

Homicide: acquittal on homicide charge as bar to subse- 
quent prosecution for assault and battery or vice versa, 37 
A.L.R.2d 1068. 


A. Battery upon a peace officer is the unlawful, intentional touching or application of force to 
the person of a peace officer while he is in the lawful discharge of his duties, when done in a rude, 


insolent or angry manner. 


B. Whoever commits battery upon a peace officer is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-22-23, enacted by Laws 
1971, ch. 265, § 4, 

Cross references. — For battery, see 30-3-4 NMSA 
1978. 


ANNOTATIONS 


Lesser included offense. — Resisting or abusing a 
peace officer is a lesser included offense within battery on 
a peace officer under the Blockburger test. State v. Ford, 
2007-NMCA-052, 141 N.M. 512, 157 P.3d 77, cert. denied, 
2007-NMCERT-004, 141 N.M. 569, 158 P.3d 459. 

Lawful discharge of duties. — An officer detain- 
ing a person without legal authority other than the bare 
fact of the officer's employment as a peace officer is not in 
the lawful discharge of the officer's duties. State v. Phil- 
lips, 2009-NMCA-021, 145 N.M. 615, 203 P.3d 146, cert. 
quashed, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

The ‘statutory requirement that the victim have been 
a peace officer in the lawful discharge of the officer's 
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duties has two components: (1) whether the officer was dis- 
charging the officer's duties and (2) whether the officer's 
of the officer's duties was lawful. State vu, Phil- 

lips, 2009-NMCA-021, 145 N.M. 615, 203 P.3d 146, cert. 
quashed, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 
Where the defendant was intoxicated to the point that 
the defendant was stumbling and unable to keep his bal- 
ance; the defendant admitted the defendant had been 
drinking and gave off a strong odor of alcohol; the officer 
did not believe there was probable cause to arrest the de- 
fendant for any crime; the officer was concerned that the 
defendant's intoxication made the defendant a threat to 
the defendant or to others the defendant might encoun- 
ter; the officer placed the defendant in the officer's pa- 
trol car for the purpose of driving the defendant to the 
defendant's home; and the defendant became angry and 
punched the officer, the officer was acting in the lawful 
discharge of the officer's duties because the officer had 
probable cause to believe that the defendant was unable 
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to care for himself and the officer was acting within the of- 
ficer's actual authority under Section 43-2-2 NMSA 1978 
of the Detoxification Reform Act to detain the defendant. 
State v. Phillips, 2009-NMCA-021, 145 N.M. 615, 203 P.3d 
146, cert. quashed, 2010-NMCERT-001, 147 Neb: 673, 227 
P.3d 1055. 

Constitutionality since act coupled with words. 
— Where a defendant coupled his rude, insolent, or an- 
gry remarks with force upon’a police officer, the jury could 
properly find defendant guilty of battery upon a police of- 
ficer. Thus the statute is not vague or overbroad, State v, 
Cruz, 1990-NMCA-108, 110 N.M. 780, 800 P.2d 214, cert. 
denied, 110 N.M. 749, 799 P.2d 1121. 


CRIMINAL OFFENSES 


Intent required to sustain conviction under this | 


section is that of conscious wrongdoing. Rutledge v. Fort, 
1986-NMSGC-017, 104 N.M. 7,715 P.2d 455, overruled on 
other grounds by Reese v. State, 1987-NMSC-079, 106 
N.M: 498, 745 P.2d 1146. . 

Knowledge that victim is peace officer. — Defen- 
dant's knowledge as to the identity of the peace officer 
assaulted is a necessary element of the crimes defined 
in 80-22-22 NMSA 1978 and this section. State v. Nozie, 
2009-NMSC-018, 146 N,M..142, 207 P.3d 1119; Reese v. 
State, 1987-NMSC-110, 106 N.M. 505, 745 P.2d 1153. 

To deny the defendant the right to have the jury in- 
formed as to his knowledge of the identity of police offi- 
cer he assaulted would be to deny him the right to have 
the jury apprised of anecessary element of the crime for 
which he is\charged, and that in turn would be to deny 
him his constitutional guarantee of due process of law. Re- 
ese v. State, 1987-NMSC-110, 106 N.M. 505, 745 P.2d 1153. 

Instruction concerning knowledge. — An instruc- 
tion regarding a defendant's knowledge that the victim is 
a peace officer is necessary only when defendant raises 
lack of such knowledge as a defense to the charge and 
there is evidence that the defendant acted without know- 
ing that the victim was a peace officer. State v. Hilliard, 
1988-NMCA-066, 107 N.M. 506, 760 P.2d 799, cert. denied, 
107 N.M. 468, 760 P.2d 160. 

This section and 30-22-17 NMSA 1978 relate to two 
different crimes. — Although it is possible for the same 
set of facts to fall within the ambit of this section and 30- 
22-17 NMSA 1978, relating to assault by a prisoner, they 
do not deal with the same crime, but with two different 
crimes. State v, Rhea, 1980-NMSC-033, 94 N.M. 168, 608 
P.2d 144, . 

Requirements for instruction on challenge to of- 
ficer's authority. — Failure of the trial court to instruct 
jury that to convict defendant they had to find that her 
battery (slapping the detective's hand) posed an actual 
injury, actual threat to safety, or a meaningful challenge 
to authority was reversible error and mandated a new 
trial. State v. Cooper, 2000-NMCA-041, 129 N.M. 172, 3 
P.3d 149. 

Instruction requiring proof of merely rude, inso- 
lent or angry behavior insufficient. — Subsection A 
includes as unlawful only those acts that physically injure 
officers, that actually harm officers by jeopardizing their 
safety, or that meaningfully challenge their authority; an 
instruction that the state must prove the defendant acted 
in a rude, insolent or angry manner clearly did not de- 
scribe the element of harm to the safety or authority of 
the officers, and was fundamental error. State v. Padilla, 
1997-NMSC-022, 123 N.M. 216, 987 P.2d 492, 

Finding by prison disciplinary committee was 
not a conviction under the statute. — Where defen- 
dant, who was serving a prison sentence, had an alterca- 
tion with a prison guard; the guard filed a misconduct re- 
port; and a prison disciplinary committee found defendant 
"guilty of a Major Report of Charge, NMSA 80-22-24, Bat- 
tery Upon a Police Officer", the fact that’ the conduct at 
issue in the hearing is also defined as a criminal offense 


did not mean that the disciplinary committee charged and 
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convicted defendant under the criminal felony law. Ramer 
v, Kerby, 936 F.2d 1102 (10th Cir. 1991). 

Jailers as peace officers. — Legislature did not ex- 
clude jailers from definition of peace officers: a jailer is 
an officer in the public domain, charged with the duty to 
maintain public order. State v. Rhea, 1980-NMSC-033, 94 
N.M. 168, 608 P.2d 144. . 

Correctional officer is "peace officer". — The leg- 
islature has amended the correctional officers statute to 
provide that crimes against correctional officers and em- 
ployees of the Corrections Department acting as peace of- 
ficers were deemed crimes against peace officers. State v. 
Gutierrez, 1998-NMCA-058, 115 N.M. 551, 854 P.2d 878, 
cert. denied, 115 N.M. 545, 854 P.2d 872. 

A public service officer is not a "peace officer". — 
Where defendant was charged with felony battery upon a 
peace officer after he hit the forearm of a public service of- 
ficer (PSO) performing her duties under the Detoxication 
Reform Act (DRA), §§ 43-2-1.1 through 43-2-23 NMSA 
1978, by escorting defendant to her vehicle to place him 
into protective custody, and where defendant filed a mo- 
tion to dismiss, asserting that the evidence presented was 
insufficient to support defendant's charge of felony bat- 
tery upon a peace officer because.a PSO is not a "peace 
officer" as a matter of law, the district court did not err 
in reducing defendant's criminal charge from felony bat- 
tery upon a peace officer to petty misdemeanor battery, 
because PSOs are not vested with a duty to maintain pub- 
lic order or to make arrests and therefore are not peace 
officers. State v, Becenti, 2021-NMCA-060. 

Sufficient evidence to find that the victim was 
a peace officer. — In defendant's trial for battery on a 
peace officer, the victim's testimony that he was a correc- 
tions officer employed by the metropolitan detention cen- 
ter was substantial evidence that he was a peace officer 
under this statute. State v. Salas, 20 17-NMCA-057, cert. 
denied, 

Juvenile correctional officer is peace officer for 
purposes of the battery on a peace officer statute, despite 
the fact that JCOs are no longer under the control of the 
New Mexico Corrections Department, State v. Gutierrez, 
1993-NMCA-058, 115 N.M. 551, 854 P.2d 878, cert. denied, 
115 N.M. 5465, 854 P.2d 872. 

Double jeopardy. — The jurisdictional exception to 
double jeopardy permitted defendant's prosecution in the 
district court on a charge of peace officer battery, after he 
had pleaded guilty to several misdemeanors, including 
resisting arrest, in the magistrate court, State v. Padilla, 
1984-NMSC-026, 101 N.M. 58, 678 P.2d 686, aff'd sub 
nom., Fugate v. New Mexico, 470 US. 904, 105 S. Ct. Seis 
84 L. Ed. 2d 777 (1985). i 

Officers acting in good faith, — Even if an agpest 
was illegal, the courts cannot condone the use of force in 
resisting every subsequent act made in good faith by a law 
enforcement officer, as police officers acting in good faith, 
although mistakenly, should be relieved of the threat of 
physical harm. State v. Doe, 1978-NMSC-072, 92 N.M. 
100, 583 P.2d 464. 

Test i is whether officer engaged in performance of 
official duties. — Even if an arrest is effected without 
probable cause, a police officer is engaged in the perfor- 
mance of his official duties and therefore protected un- 
der this section if he is simply acting within the scope of 
what he is employed to do; the test is whether he is acting 
within that compass or is engaging in a personal frolic of 
his own. State v. Doe, 1978-NMSC-072, 92 N.M. 100, 583 
P.2d 464.. + 

When officer in lawful discharge of duties. — An 
officer is in the lawful discharge of his duties if he is act- 
ing within the scope of what he is employed todo. State 
v. Gonzales, 1982-NMCA-043, 97 N.M. 607, 642 P.2d:210, 

If there is evidence that a peace officer used excessive 
force; there is a factual issue for the jury as to whether the 
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officer acted within the scope of what he was employed to 
do and, thus, a factual issue as to whether the officer was 
performing his duties. State v. Gonzales, 1982-NMCA-043, 
97 N.M. 607, 642 P.2d 210. 

Scope of contact with person. — The jury was prop- 
erly instructed that it could find defendant guilty of bat- 
tery under this section if it found that defendant knocked 
or took a flashlight out of the arresting officer's hand. 
The word "person" as used in this statute includes any- 
thing intimately connected with a person. State v, Ortega, 
1992-NMCA-003, 113 N.M. 437, 827 P.2d 152. ; 

Included offense. — Battery upon a peace officer is 
included within the charge of aggravated battery upon a 
peace officer, and thus defendant's conviction was for an 
offense included within charge of which he had notice. 
State v. Kraul, 1977-NMCA-032, 90 N.M. 314, 563 P.2d 
108, cert. denied, 90 N.M. 637, 567 P.2d 486. 

Lesser included offense. — Where defendant ad- 
mitted to intentionally kicking a police officer to avoid 
being shot, he was not entitled to an instruction on re- 
sisting, obstructing or evading a police officer as a lesser 
included offense of battery on a peace officer. State v. Hill, 
2001-NMCA-094, 131 N.M. 195, 34 P.3d 139. ; 

Verbatim instruction not required. — In a prosecu- 
tion for battery upon a police officer, the trial court did 
not commit error in refusing defendant's requested jury 
instruction seeking the use of the words "lawful discharge 
of his duties" instead of "performing the duties of a peace 
officer." State v. Nemeth, 2001-NMCA-029, 130 N.M. 261, 
23 P.3d 936, overruled on other grounds by State v. Ryon, 
2005-NMSC-005, 137 N.M. 174, 108 P.3d 1032. 

Instruction on simple battery warranted. — One 
cannot batter a peace officer while in the lawful discharge 
of his duties without battering the person of another, and 
there being evidence that the police officer was not in the 
lawful discharge of his duties in connection with the al- 
tercation, the trial court erred in refusing to instruct on 
simple battery as well as on battery on an officer. State v. 
Kraul, 1977-NMCA-032, 90 N.M. 314, 563 P.2d 108, cert. 
denied, 90 N.M. 637, 567 P.2d 486. 

If there is a factual issue as to performance of duties, 
the defendant is entitled to an instruction on simple bat- 
tery as a lesser included offense to battery upon a police 
officer. State v. Gonzales, 1982-NMCA-043, 97 N.M. 607, 
642 P.2d 210. 

Instruction on right to detain. — There was no er- 


ror in refusing a requested instruction on an officer's right . 


to detain a person which focused only on the officer's ini- 
tial approach to defendant and disregarded the officer's 
attempt to arrest after defendant allegedly hit the offi- 
cer, since in light of the evidence, the requested instruc- 
tion was incomplete and would have confused the jury 
on the issue of lawful discharge of duties. State v. Kraul, 
1977-NMCA-032, 90 N.M. 314, 563 P.2d 108, cert. denied, 
90 N.M. 637, 567 P.2d 486. 

When charge barred by acquittal on other 
charges. — After a magistrate’s determination that the 
defendant was not guilty of resisting and obstructing an 
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officer and disorderly conduct because he was acting in de- 
fense of another, the state cannot charge him with battery 
on a police officer and constitutionally bring him before a 
new fact finder to relitigate that same factual issue. State 
v. Orosco, 1982-NMCA-181, 99 N.M. 180, 655 P.2d 1024. 

Sufficient evidence. — Where police officers were at- 
tempting to arrest defendant's relative, defendant aggres- 
sively approached the officers by raising defendant's fists, 
shouting and coming close to the officers, and while one 
officer attempted to handcuff defendant, defendant kicked 
the officer in the leg, injuring the officer, there was suf- 
ficient evidence to support defendant's conviction for bat- 
tery on a peace officer. State v. Ford, 2007-NMCA-052, 141 
N.M. 512,157 P.3d 77, cert. denied, 2007-NMCERT-004, 
141 NM. 569, 158 P.3d 459. 

Conviction supported by evidence. — Testimony 
of police officer that he and defendant exchanged blows 
was sufficient evidence of intentional touching to sup- 
port defendant's conviction for battery under this sec- 
tion, notwithstanding the officer's concession on cross- 
examination that he couldn't actually remember whether 
defendant had hit him. State v. Ortega, 1992-NMCA-003, 
113 N.M. 437, 827 P.2d 152. 

Spitting or throwing urine upon a peace officer 
could reasonably be found by a jury to come within the 
purview of battery upon a peace officer. State v. Jones, 
2000-NMCA-047, 129 N.M. 165, 3 P.3d 142, cert. denied, 
129 N_M. 207, 4 P.3d 35 . 

Evidence sufficient to sustain defendant's convic- 
tion where he spit on and kicked an officer while being 
restrained. State v. Martinez, 2002-NMCA-036, 131 N.M. 
746, 42 P.3d 851, cert. denied, 131 N.M. 737, 42 P.3d 842. 

Defense of another against excessive police force 
is a viable defense. — The right to defense of another 
against a police officer is not absolute; it does not exist 
if the officer is using necessary force to effect an arrest. 
However, a defendant is entitled to a defense of another 
jury instruction if an officer used force against another 
that was unreasonable and unnecessary. State v. Jones, 
2020-NMCA-029. 

Where defendant was charged with battery upon a 
peace officer and resisting or abusing an officer, and where 
defendant requested a defense of another jury instruc- 
tion, the district court erred in denying the request and 
in finding that defending another against excessive force 
by, a policerofficer was not a viable defense, because de- 
fense of another against excessive police force is a viable 
defense and reasonable minds could differ as to whether 
the officers used excessive force in this case. State v. Jones, 
2020-NMCA-029. 

Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico,” see 5 N.MLL. Rev. 63 
(1974). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 12 N_M.L. Rev. 229 (1982). 

For annual survey of New Mexico criminal law and pro- 
cedure, 19 N-M_L. Rev. 655 (1990). 


30-22-25. Aggravated battery upon peace officer. 


A. Aggravated battery upon a peace officer consists of the unlawful touching or application of 
force to the person of a peace officer with intent to injure that peace officer while he is in the lawful 


discharge of his duties. 


B. Whoever commits aggravated battery upon a peace.officer, inflicting an injury to the peace 
officer which is not likely to cause death or great bodily harm, but does cause painful temporary 
disfigurement or temporary loss or impairment of the functions of any member or organ of the 


body, is guilty of a fourth degree felony. 
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C.. Whoever commits aggravated battery upon a peace officer, inflicting great bodily harm, or 
does so with a deadly weapon or in any. manner whereby great bodily harm or death can be in- 


flicted, is guilty of a third degree felony, 


= 


History: 1953 Comp., § 40A-22-24, enacted by Laws 
1971, ch. 265, § 5. 

Cross references, — For definitions of deany weapon 
and great bodily harm, see 30-1-12 NMSA 1978. 

For aggravated battery, see 30-3-5 NMSA 1978. 


ANNOTATIONS 


Knowledge of the victim's identity as a peace of- 
ficer. — Knowledge of the victim's identity as a peace of- 
ficer is an essential element. of the crime of aggravated 
battery upon a peace officer, which the state has the bur- 
den to prove beyond a reasonable doubt. State v. Nozie, 
2009-NMSC-018, 146 N.M. 142, 207 Pd 1119, affg 
2007-NMCA-1381, 142 N.M, 626, 168 P.3d 756. 

Sufficient evidence of aggravated battery on 
a peace officer based on a theory of accessory li- 
ability. — Where police officers. attempted to execute a 
search of defendant's residence pursuant to a warrant, 
and where, as officers approached a camper on the prop- 
erty, the officers heard and saw gunfire coming from the 
camper, striking one of the officers, evidence that defen- 
dant owned the camper and was inside.the camper.at the 
time of the gunfire, and that DNA tests performed on sev- 
eral of the firearms retrieved from the camper found that 
defendant was either a major contributor of the DNA or 
could not be eliminated as.a contributor, was sufficient for 
a reasonable jury to infer that defendant either shot at 
the officers himself, or, given the availability of firearms 
and ammunition inside his camper, defendant. encour- 
aged, helped, or caused others to shoot at the. officers. 
State v, Uribe-Vidal, 2018-NMCA-008. 

Convictions of aggravated battery upon a peace 
officer and attempted first degree murder violated 
double jeopardy. — Where defendant, who was impris- 
oned in a county detention center, attacked and stabbed a 
correctional officer five times with a metal shank, defen- 
dant's convictions for attempted murder and aggravated 


battery of a peace officer did not violate double jeopardy. 
State v. Urquizo, 2012-NMCA-113, 288 P.3d 919, cert. 
granted, 2012-NMCERT-011. 

Although the defendant's mental state, rather 
than the victim's conduct, is the touchstone of the 
defendant's knowledge that the victim is a peace of- 
ficer, the defendant's intent to commit aggravated battery 
on a peace officer may be established by circumstantial 
evidence, which may include the fact that the victim was 
in full uniform, had a badge visibly displayed, was driving 
a marked police vehicle, or had identified himself or her- 
self as a police officer, State v. Nozie, 2009-NMSC-018, 146 
N.M. 142, 207 P.3d 1119, affig 2007-NMCA- 131, 142 NM. 
626, 168 P.3d 756. 

Battery under Section 30-3-4; NMSA 1978 is a 
lesser included offense of aggravated battery upon 
a peace officer. State v. Nozie, 2009-NMSC-018, 146 
N.M. 142, 207 P.3d 1119, aff'g 2007- NMCA- 131, 142 N.M. 
626, 168 P.3d 756. 

Claim of self-defense negates a specific ele- 
ment of battery upon a ‘peace officer. State v. Flores, 
2005-NMCA-135, 188 N.M. 636, 124 P.8d 1175, cert. de- 
nied,‘2005-NMCERT-011, 188 N.M. 636, 124 P.3d 564. — 

Lesser offense. — The offense of aggravated battery 
upon a peace officer is a lesser included offense of the 
crime of assault with intent to commit a violent felony 
upon a peace officer (80-22-23 NMSA 1978). State v. Bo- 
jorquez, 1975-NMCA-075, 88 N-M. 154, 538 P.2d 796, cert. 
denied, 88 N.M. 318, 540 P2d 248, 

Battery upon officer included. — Battery upon a 
peace officer is a charge included within the charge of 
aggravated battery upon a peace officer, and thus defen- 
dant's conviction was for an offense included within the 
charge of aggravated battery of an officer of which he had 
notice, State v, Kraul, 1977-NMCA-082, 90 N.M. 314, 563 
P.2d 108, cert. denied, 90 N.M. 637, 567 P.2d 486. 


30-22-26. Assisting in assault upon peace officer. 


A. Every person who assists or is assisted by one or more other persons to commit a battery 
upon any peace officer while he is in the lawful c1SCHBE Re. of his duties i is guilty of a fourth degree 


felony. 


B. This section is designed to protect officers from assaults and batteries by multiple, assail- 
ants while quelling riots and other unlawful assemblages. 


History: 1958 Comp.,, § 40A-22-25, enacted by Laws 
1971, ch. 265, § 6. ; 


30-22-27. Disarming a peace officer. 


ANNOTATIONS 


‘Law reviews. — For article, "The Confusing Law of 
Criminal Intent in New Mexico," see 5 N.M.L. Rev. 63 
(1974). 


A. Disarming a peace officer consists of knowingly: 
(1) removing a firearm or weapon from the — of a — officer when the eee! is act- 


ing within the scope of his duties; or 


(2) depriving a peace officer of the use of a firearm or weapon when the officer is saneiaig 


within the scope of his duties. 
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B; The provisions of Subsection A of this act shall not apply when a peace officer is engaged in 


criminal conduct. 


C. Whoever commits disarming a en officer i is guilty of a rn MeETeO felony. 


History: Laws 1997, ch, 122, § 1. 
Effective dates. — Laws 1997, ch. 122, § 2 makes the 
act effective July 1, 1997. 


ANN OTATIONS 


"Use of a firearm" defined. — The plain language of 
the statute penalizes a defendant for depriving an officer 
of the use of a firearm at any point during the officer's act- 
ing within the scope of his duties, rather than limiting its 
applicability to a deprivation that occurs only when the 
officer is attempting or intends an immediate use of the 
firearm. State v. Ortiz, 2017-NMCA-006, cert. denied. 

Sufficient evidence of attempt to disarm a peace 
officer. — Where a law enforcement officer, in response 
to a report of a male subject acting suspiciously, detained 


and transported defendant to the police department due 
to his bizarre behavior, and where defendant began hit- 
ting his head against the wall and door of the holding cell 
requiring medical attention, and while being transported 
to the hospital, defendant grabbed the officer's shotgun 
from the front seat of the patrol vehicle with both hands, 
despite being handcuffed, and tried to pull the weapon 
from the front seat to the back seat of the patrol car, the 
evidence produced at trial was sufficient for the district 
court to conclude that defendant intentionally grabbed 
the shotgun intending to pull it through the partition be- 
tween the front and back seat of the patrol vehicle, and 
that doing so would deprive the officer, who was acting 
within the scope of his duties, of its use. State v. Ortiz, 
2017-NMCA-006, cert. denied. 


: ARTICLE 23 
Misconduct by Officials 


Sec. 

30-23-1. Demanding illegal fees. 

30-23-2. Paying or receiving public money for services 
not rendered. 

30-23-3. Making or permitting false public voucher. 

30-23-4,. Injunction to restrain unlawful payment of pub- 
lic funds. 


30-23-1. Demanding illegal fees. 


Sec. 

30-23-5. Unlawful speculation in claims against state. 
30-23-6. Unlawful interest in a public contract, 
30-23-7, Civil damages for engaging in illegal acts, 


Demanding illegal fees consists of any public officer or public employee knowingly asking or 
accepting anything of value greater than that fixed or allowed by law for the execution or perfor- 


mance of any service or duty. 


Whoever commits demanding illegal fees is guilty of a petty misdemeanor, 


History: 1953 Comp., § 40A-23-1, enacted by Laws 
1963, ch. 303, § 23-1. 

Cross references. — For section making knowingly 
demanding or receiving illegal fees one of the grounds for 
discharge of local officer, see 10-4-2 NMSA 1978. 


ANNOTATIONS 


Not lesser included offense of Section 30-23-2 
NMSA 1978. — The offense of demanding illegal fees, as 
contained in this section, is not a lesser included offense of 
paying or receiving public money for services not rendered 
under Section 30-23-2 NMSA 1978. State v. Casteneda, 
1982-NMCA-046, 97 N.M. 670, 642 P.2d 1129. 

Municipal court fees. — Absent statutory authority, 
a municipality may not charge filing fees or other cost for 
cases filed in its municipal courts. 1967-68 Op. Att'y Gen. 
No, 68-65, 


Unauthorized inspection fees. — For the cattle 
sanitary board (now the livestock board) to charge slaugh- 
terhouses any inspection fees which are not authorized 
expressly by statute might put the board in possible 
criminal jeopardy in view of this section. 1965-66 Op. Att'y 
Gen, No. 66-128. 

Dual salaries. — An individual employed as a full- 
time district court reporter and as a deputy court clerk 
over the same period of time may not receive salaries for 
both jobs. 1963-64 Op. Att'y Gen. No. 64-152. 

Law reviews. — For annual survey of New Mexico law 
relating to criminal law, see 12 N.M.L. Rev. 229 (1982). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 63A 
Am, Jur. 2d Public Officers and Employees §§ 407, 410. 

67 C.J.S. Officers §§ 255 to 263. 


30-23-2. Paying or receiving public money for services not rendered. 


Paying or receiving public money for ‘services not rendered consists of knowingly making or receiv- 
ing payment or causing payment to be made from public funds where such payment purports to be for 
wages, salary or remuneration for personal servives [services] which have not in fact been rendered. 
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CRIMINAL OFFENSES 


30-23-2 


Nothing in this section shall be construed to prevent the payment of public funds where such pay- 


ments are intended to cover lawful remuneration to public officers or public employees for vacation i 


periods or absences from employment because of sickness, or for other lawfully authorized purposes. 
Whoever commits paying or receiving public money for services not rendered is guilty ofa edie 


degree felony. 


History: 1953 Comp., § 40A-23-2, enacted by Laws 
1963, ch. 308, § 23-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Section not vague. — This section gives fair warn- 
ing against expenditure of public funds for services not 
rendered, while excluding lawful payments for vacation 
time or sick leave or other lawfully authorized purposes, 
and hence, there is no vagueness in the statute as written. 
State v. Gurule, 1977-NMCA-001, 90 N.M. 87,559 P.2d 
1214, cert. denied, 90 N.M. 254, 561 P.2d 1347. 

Application of this section is not left to admin- 
istrative discretion, and lawfulness of authorization 
is not determined by an administrative official but by a 
court, State v. Gurule, 1977-NMCA-001, 90 N.M. 87, 559 
P.2d 1214, cert. denied, 90 N.M. 254, 561 P.2d 1347. 

Section 80-23-1 NMSA 1978 not lesser included of- 
fense. — The offense of demanding illegal fees, as con- 
tained in Section 30-23-1 NMSA 1978, is not a lesser 
included offense of paying or receiving public money for 
services not rendered contained in this section. State v. 
Casteneda, 1982-NMCA-046, 97 N.M. 670, 642 P.2d 1129. 

Charging in alternative. Indictment charging 
defendant in the alternative with knowingly making 
or receiving payment or causing payment to be made 
from public funds charged one crime committed in vari- 
ous ways and was not legally deficient. State v. Gurule, 
1977-NMCA-001, 90 N.M. 87, 559 P.2d 1214, cert. denied, 
90 N.M. 254, 561 P.2d 1347. 

Indictment was not duplicitous because the state- 
ment of facts and subsequent proof related to a series of 
items, even though each might have been alleged as a sepa- 
rate violation. State v. Gurule, 1977-NMCA-001, 90 N.M. 
87, 559 P.2d 1214, cert. denied, 90 N.M. 254, 561 P.2d 1347, 

Notice sufficient. — Where defendant asserted he 
could not properly prepare his defense because he was not 
informed as to which of 17.instances the state would at- 
tempt to prove, and the statement of facts informed defen- 
dant that the state was relying on each of the instances 
to prove the one offense charged:in the indictment, defen- 
dant was informed of the crime charged in sufficient de- 
tail to enable him to prepare his defense. State v. Gurule, 
1977-NMCA-001, 90 N.M. 87, 559 P.2d 1214, cert. denied, 
90 N.M. 254, 561 P.2d 1347. 

Section does not concern judgments for dam- 
ages for breach of contract awarded to discharge tenured 
teacher. Sanchez v. Board of Educ., 1969-NMSC-063, 80 
N.M. 286, 454 P.2d 768. 

Public policy. — While the provisions of former 40-8- 
12, 1953 Comp., were probably not broad enough to cover 
travel expenses and per diem allowances, they indicated 
quite clearly a strong public policy of requiring rendition 
of services prior to any payment therefor or in connection 
therewith. 1961-62 Op. Att'y Gen. No. 62-55. 

Locale of services rendered. — Former 40-8-12, 1953 
Comp., required that payment was only to be made for ser- 
vices actually rendered to the state of New Mexico; however, 
it did not mean that the services would necessarily have to 
be rendered in the state. 1955-56 Op. Att'y Gen. No. 6469. 

State funds covered. — This section places restric- 
tions on the payment of funds which are the property of 
the state. 1975-76 Op. Att'y Gen. No. 75-10. 


Separation of powers to be respected. — This sec- 
tion cannot be redd to impose limits on the health and 
social services (now the human services) department's 
use of federal funds in administering social service pro- 
grams, since the legislature is prevented ‘by the separa- 
tion of powers doctrine from imposing any conditions on 
the executive branch's use of federal or non-state money. 
1975-76 Op. Att'y Gen. No. 75-10. 

Executive departments not unreasonably ob- 
This section is not applicable to disbursements 
from fevolvinie funds established out of its general appro- 
priation by the health and social services department (now 
the human services department) as advances to "providers" 
under certain federal programs conducted by the depart- 
ment, which advances the providers must return; to read 


* these sections so as to prohibit such advances would unrea- 
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sonably obstruct the department in the exercise of its statu- 
tory powers. 1975-76 Op. Att'y Gen. No. 75-10. 

Dual salaries. — A person may not be employed as a 
juvenile probation officer and deputy court clerk and paid 
as both although performing no services as deputy court 
clerk since this section makes it a misdemeanor to pay or 
to receive public money for services not rendered. 1963-64 
Op. Att'y Gen. No. 64-152. 

Commencement of salary. Contracts employing 
new faculty members cannot provide for the commence- 
ment of salary payments before teaching services are ren- 
dered. 1971-72 Op. Att'y Gen. No. 72-44. 

Payment for sick leave authorized. — Continued 
payment during sick leave is not payment of public money 
for services not rendered, even though no services are ren- 
dered during the time the employee is absent from work 
because sick leave is part of the compensation for services 
which were rendered before the sick leave was taken. 
1973-74 Op. Att'y Gen. No. 73-34. 

When services already rendered. — Payment of 
wages to teachers during sick leave must be made in con- 
sideration of services performed; payments made before 
the services were performed would be payment of "public 
money for services not rendered" and would:violate this 
section, 1971-72 Op. Att'y Gen. No. 72-33. 

Use of sick leave for maternity purposes. — This 
section is not. violated if the school board allows an em- 
ployee to use sick leave for maternity purposes, where the 
employee received payment during "maternity leave" only 
to the extent of her accumulated sick leave. 1973-74 Op. 
Att'y Gen. No. 73-34. , 

Absence of professor from class. — Unless a faculty 
member's failure to meet a class on a particular day could 
be said as a matter of law to constitute a failure to render 
contracted-for services, no violation of this section would 
be involved if an institution of higher education failed to 
deduct salary for such day not actually taught. 1969-70 
Op. Att'y Gen. No. 70-73. 

Jury duty constitutes lawfully authorized pur- 
pose within the meaning of this section. 1975-76 Op. Att'y 
Gen. No. 75-33. 

Fees for mileage for jury duty. — School employees 
need not lose regular compensation while serving on jury 
duty, but may receive no more than ‘their ordinary rate 
of compensation during the period of jury duty; however, 
school employees serving on juries would be entitled to 
accept the allowance for mileage. 1975-76 Op. Att'y Gen. 
No. 75-33. 
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Payment for vacation periods. — If the board of re- 
gents of the school for the deaf decided that time spent 
by school employees on jury duty would be "vacation pe- 
riods," then payment of wages during such absence would 
not be prohibited by former 40-8-12, 1953 Comp. 1961-62 
Op. Att'y Gen. No. 62-73, 

Educational leave is lawfully authorized purpose. 
— Grant of educational leave with pay to a state employee 
to attend university program on public science policy and 
administration is "for other lawfully authorized purposes" 
under this section and does not violate constitutional or 
statutory provisions. 1971-72 Op. Att'y Gen. No. 72-67. 


MISCONDUCT BY OFFICIALS 


30-23-3 


Training public employee for special program. — 
The New Mexico boys' school may properly send one of the 
employees of the institution to another state for a period 
of one month for indoctrination in the duties of a youth 
forestry camp director so that such employee may assist 
the New Mexico boys' school in managing a forestry camp 
for boys established in New Mexico. 1963-64 Op. Att'y 
Gen. No. 63-126. 

Restitution. — Upon conviction under this section, 30- 
23-7 NMSA 1978 would come into play and recovery there- 
under could be had. 1963-64 Op. Att'y Gen. No. 64-152. 

Law reviews. — For annual survey of New Mexico law 
relating to criminal law, see 12 N.M.L. Rev, 229 (1982). 


30-23-3. Making or permitting false public voucher. 


Making or permitting false public voucher consists of knowingly, intentionally or wilfully [will- 
fully] making, causing to be made or permitting to be made, a false material statement or forged 
signature upon any public voucher, or invoice supporting a public voucher, with intent that the 
voucher or invoice shall be relied upon for the expenditure of public money. 

Whoever commits making or permitting false public voucher is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-23-3, enacted by Laws 
1963, ch. 303, § 23-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For forgery, see 30-16-10 NMSA 
1978. 


ANNOTATIONS 


Section not vague. — Section is not unconstitution- 
ally vague, ambiguous or indefinite; it gives fair warn- 
ing of the prohibited acts and declares those acts to be a 
crime, State v, Sierra, 1977-NMCA-075, 90 N.M. 680, 568 
P.2d 206, cert. denied, 91 N.M. 4, 569 P.2d 414. 

"Material." — Meaning of "material" herein is not vague, 
ambiguous or indefinite, as it imports nothing less than a 
matter which is so substantial and important as to influ- 
ence a party. State v. Sierra, 1977-NMCA-075, 90 N.M. 680, 
568 P.2d 206, cert. denied, 91 N.M. 4, 569 P.2d 414. 

"Public money". — The term "public money", as used 
in this section, is sufficiently specific to not require a per- 


son of ordinary intelligence to guess at the conduct the . 


statute proscribes. State v. Hearne, 1991-NMCA-046, 112 
N.M. 208, 813 P.2d 485. 

Section applies to public employees. — This section 
is unambiguous and applies to public employees as well 
as public officials. State v. Hllenberger, 1981-NMSC-056, 
96 N.M. 287, 629 P.2d 1216. 

The heading of this article, "Misconduct by Officials," 
does not restrict its application to public officials. State 
v, Ellenberger, 1981-NMSC-056, 96 N.M. 287, 629 P.2d 
1216. 

Applicability not determined by nature of expen- 
diture. — It cannot be the nature of the expenditure 
which determines the applicability of this section. If the 
nature of the expenditure was relied upon to determine 
if funds were "public money", then absurd results are 
produced. Any public official could falsify public vouch- 
ers for his own purposes and then defend himself by 
claiming the funds were not "public money" because they 
were not spent for a "public purpose". State v. Hearne, 
1991-NMCA-046, 112:N.M. 208, 813 P.2d 485. 

_ Money donated to university by private indi- 
vidual. — It would be against public policy to allow a 
university official to enter into private agreements to 
expend funds made available only to pursue the agenda 
of the donating entity. To rule otherwise would mean 
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any benefactor of the university could create a fund, 
give authority over the fund to a university official and 
claim the fund did not contain public money, thereby 
circumventing all university spending and accounting 
policies. State v. Hearne, 1991-NMCA-046, 112 N.M. 
208, 813 P.2d 485. 

State university head coach. — This section ap- 
plies to a state university head coach. State v. Ellenberger, 
1981-NMSC-056, 96 N.M. 287, 629 P.2d 1216. 

Prosecution for both fraud and violation of this 
section permitted. — The double jeopardy clause does 
not. prohibit the prosecution of an individual.under both 
this section and 30-16-6 NMSA 1978. State v. Ellenberger, 
1981-NMSC-056, 96 N.M. 287, 629 P.2d 1216. 

Because the fraud statute does not require the mak- 
ing of a false voucher, and the false-voucher statute does 
not require the misappropriation or taking of anything of 
value, and because fraud, unlike the crime of making false 
public vouchers, requires proof of the victim's reliance, 
defendant may be prosecuted and sentenced for violation 
of both statutes. State v. Whitaker, 1990-NMCA-014, 110 
N.M. 486, 797 P.2d 275, cert. denied, 109 N.M. 631, 788 
P.2d 931. 

Joinder of fraud, bribery and racketerring 
counts. — The trial court did not err in denying defen- 
dant's motion to sever counts of fraud and receiving a 
bribe from other counts where there was no evidence the 
multiplicity of charges confused the jury, the multiplicity 
of charges were not cumulative, and the counts were pred- 
icate offenses for a racketeering charge. State v. Armijo, 
1997-NMCA-080, 123 N.M. 690, 944 P.2d 919. 

Evidence sufficient to convict. — See State v. Armijo, 
1997-NMCA-080, 123 N.M. 690, 944 P.2d 919. 

Dual salaries prohibited. — A person may not be 
employed as a juvenile probation officer and deputy court 
clerk and paid as both although performing no services 
as deputy court clerk since this section makes it a fourth- 
degree felony to make or permit to be made a false public 
voucher for the expenditure of public money. 1963-64 Op. 
Att'y Gen, No, 64-152. 

Restitution. — Upon conviction under this section, 30- 
23-7 NMSA 1978 would come into play and recovery there- 
under could be had. 1963-64 Op. Att'y Gen. No. 64-152. 

Law reviews. — For comment, ''The Use of an Informa- 
tion Following the Return of a Grand Jury No Bill: State 
v. Joe Nestor Chavez," see 10 N.M.L. Rey, 217 (1979-1980). 
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30-23-4. Injunction to restrain unlawful payment of public funds. 


Any citizen of this state may file suit in the district court to restrain the payment or 2 dite of. . 
public money in violation of Sections 23-2 and’23-3 [80-23-2 and 30-23-3 NMSA 1978]. Jurisdiction 
to entertain and adjudicate such suits is conferred upon the district courts, and such suits shall be 
subject to the same rules, statutes and law with respect to procedure, venue and appeals as ordi- 


nary civil actions for injunctive relief. 


History: 1953 Comp., § 40A-23-4, enacted by Laws 
19638, ch. 303, § 23-4, 

Cross references. — For civil actions for injunctive re- 
lief, see Rules 1-065 and 1-066 NMRA, 


ANNOTATIONS 


the bringing of actions to restrain the payment or receipt 
of public funds. Hatch v. Keehan, 1956-NMSC- 019, 61 
N.M, 1, 293 P.2d 314, 

Recovery of funds not authorized. — A private citi- 
zen was not authorized by former law to bring an action 
for the recovery or.restoration of public funds. Hatch. v. 


Citizen's authority restricted. — The authority — Keehan, 1956-NMSC-019, 61 N.M. 1, 293 P.2d 314. 


granted_ private citizens by former. law was restricted to 


30-23-5. Unlawful speculation in claims against state. 


Unlawful speculation in claims against state consists of any public officer or public employee 
directly or indirectly buying, selling, bartering, dealing in or speculating in or with any certificate, 
warrant or other evidence of indebtedness issued by the state, a municipality or other political 
subdivision, unless such certificate, warrant or other evidence of indebtedness shall have been 
lawfully issued to such person in payment of his salary or in consideration for services rendered by 
such person for supplies furnished by him. 

Whoever commits unlawful speculation in claims against state is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-23-5, Anhalay by Laws 
1963, ch. 3038, § 23-5. 


30-23-6. Unlawful interest in a public contract. 


Unlawful interest in a public contract consists of: 

A. ‘any public officer or public employee receiving anything of value, directly or indirectly, from 
either a seller or a seller's agents, or a purchaser or a purchaser's agents in connection with the 
sale or purchase of securities, goods, leases, lands or anything of value by the state or any of its 
political subdivisions, unless; 

(1) prior written consent of the head of the department of the peat or political subdivision 
involved in the transaction is obtained and filed as a matter of public record in the office of secre- 
tary of state; and 

(2) subsequent to thie transaction a statement is filed as a matter of public record in the 
office of secretary of state by the purchaser or seller giving anything of value to a public officer or 
public employee and this statement contains the date the services were rendered, the amount of 
remuneration for the rendered services and the nature of the rendered services; 

B. any seller, or his agents, or a purchaser, or his agents, offering to pay or paying anything of 
value directly or indirectly to:a public officer or public employee in connection with the sale or pur- 
chase of securities or goods by the state or any of its political subdivisions unless the requirements 
of Paragraphs (1) and (2).of Subsection A of this section ar [are] complied with. 

Any person violating the provisions of Subsection B of this section, where such violations forms 
the basis for prosecution and conviction of a public officer or public employee, shall be disqualified 
from transacting any business with the state or its political subdivisions for a period of five years 
from the date of such violation. 

Nothing in this section shall prohibit a public officer or publie employee from receiving his regu- 
lar remuneration for services rendered to the state or its political subdivisions in connection with 
the aforementioned transactions. 

Whoever commits unlawful interest in public contracts where the pratt received by him j is fifty 
dollars ($50.00) or less is guilty of a misdemeanor. 
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30-23-7 BRIBERY 30-24-1 


Whoever commits unlawful interest in public contracts where the value received by him is more 
than fifty dollars ($50.00) is guilty of a fourth degree felony. Any public officer or public employee 
convicted of a felony hereunder is forever disqualified from employment by the state or any of its 
political subdivisions. 


History: 1953 Comp., § 40A-23-6, enacted by Laws ANNOTATIONS 


1963, ch. 303, § 23-6. Kee, OA RE ee Ore 63A 
Pee Semon 2 nomen eh cil songs? . Jur, 2d, A.L.R. and C.J.S. references. — 
racketed materia pak ig OA jar’ aad, We ekki Am. Jur. 2d Public Officers and Employees § 411. 


inserted by the compiler and is not part of the law. 


30-23-7. Civil damages for engaging in illegal acts. 


In addition to any criminal penalties imposed by Section 23-6, [30-23-6 NMSA 1978], a public 
officer or public employee convicted of violating such section shall be liable for anything of value 
received by him to the department of the state or political subdivision in whose employ or service 
he was at the time of such violation of that section. Action for recovery of amounts under this sec- 
tion shall be brought in the district court of the county in which any element of the crime occurred. 
The actions shall be brought in the name of the state for the benefit and use of the department of 
the state or political subdivision in whose employ or service the public officer or r public employee 
was at the time of the commission of the crime. 


History: 1953 Comp., § 40A-23-7, enacted by Laws Upon conviction under Sections 30-23-2 or 30-23-3 
1963, ch. 303, § 28-7. recovery could be had hereunder. 1964 Op. Att'y Gen. 
. 64-152, 
ANNOTATIONS Naistot 


Conviction required. — A judgment of conviction is 
the condition precedent to the maintenance by the state of 
an action for restitution. 1963-64 Op. Att'y Gen. No. 64-152. 


ARTICLE 24 
Bribery 


Sec. Sec. 
30-24-1. Bribery of public officer or public employee. 30-24-3, Bribery or intimidation of a witness; retaliation 
30-24-2.. Demanding or receiving bribe by public officer against a witness. 

or public employee. 30-24-3.1. Acceptance of a bribe by a witness. 


30-24-1. Bribery of public officer or public employee. 


_ Bribery of public officer or public employee consists of any person giving or offering to give, di- 
rectly or indirectly, anything of value to any public officer or public employee, with intent to induce 
or influence such public officer or public employee to: 

A. give or render any official opinion, judgment or decree; 

B. be more favorable to one party than to the other in any cause, action, suit, election, appoint- 
ment, matter or thing pending or to be brought before such person; 

C.. procure him to vote or withhold his vote on any question, matter or proceeding which is then or 
may thereafter be pending, and which may by law come or be brought before him in his public capacity; 

D,. execute any of the powers in him vested; or 

E. perform any public duty otherwise than as required by law, or to delay in or omit to perform 
any public duty required of him by law. 

Whoever commits bribery of public officer or public employee is guilty of a third degree felony. 


History: 1953 Comp., § 40A-24-1, enacted by Laws For bribery of contest participants, see 30-19-13 NMSA 
1963, ch, 303, § 24-1. 1978. 

Cross references, — For bribery of public treasurers 
or employees, see 6-10-53 NMSA 1978, 
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‘ANNOTATIONS 


Applicability to public employees. — This section 
includes bribery of public employees as well as public of- 
ficers. State v. Glen Slaughter & Assocs., 1994-NMCA- 149, 
119 N.M. 219, 889 P.2d 254. 

Bribery statute excludes operation of common 
law of bribery. State v. Quinn, 1930-NMSC-065, 35 N.M. 
62, 290 P. 786; State v. Collins, 1922-NMSC-063, 28 N.M. 
230, 210 P. 569 (decided under prior law). 

Execution of powers vested. — The word "vested" 
in Subsection D does not mean "specifically granted by 
statute or regulation"; instead, "vested by law" should 
be read to mean "empowered by the sovereign authority 
of the government." State v. Glen Slaughter & Assocs., 
1994-NMCA-169, 119 N.M, 219, 889 P.2d 254. 

The improper acts alleged against the executive director 
of the New Mexico Public School Insurance Authority and 
the New Mexico Retiree Health Care Authority were ones 


CRIMINAL OFFENSES 


that he could perform because of his employment by the sov- * 


ereign authority of the state; if a public employee takes a 
bribe to execute powers possessed by virtue of holding public 


30-24-3 


employment, Subsection D is violated. State .v. Glen Slaugh- 
ter & Assocs., 1994-NMCA-169, 119.N.M, 219, 889 P.2d 254, 

Am. Jur. 2d, A.L.R. and C.J.8. references, — 12 Am. 
Jur. 2d Brihery §§ 1 to 17. 

Charge of bribery or cognate offense predicated upon an 
unaccepted offer by or to an official, 52 A.L.R. 816. 

Nonexistence of duty upon part of official to do, or re- 
frain from doing, the act in 'respect:.of which it was sought 
to influence him, as defense to prosecution for bribery” or 
acceptance of bribe, 158 A.L.R. 323. 

Other bribery or acceptance of: bribe, admissibility of 
evidence tending to show commission of, in prosecution 
for bribery or accepting bribes, 20 A.L.R.2d 1012. 

Entrapment to ‘commit bribery or offer to bribe, 69 
A.L.R.2d 1397. 

Validity of state statute prohibiting award of govern- 
ment contract to person or business entity previously 
convicted of bribery or attempting to bribe state Haeses 
employee, 7 A.L.R.4th 1202. 

11 C.J.S. Bribery § 3 et seq. 


30-24-2. Demanding or receiving bribe by public officer or public 


employee. 


Demanding or receiving bribe by public officer or public employee consists of any public officer 
or public employee soliciting or accepting, directly or indirectly, anything of value, with intent to 
have his decision or action on any question, matter, cause, proceeding or appointment influenced 
thereby, and which by law is pending or might be brought before him in his official capacity. 

Whoever commits demanding or receiving bribe by public officer or public employee is guilty of a 
third degree felony, and upon conviction thereof such Lgusy officer or public employee shall forfeit 


the office then held by him. 


History: 1953 Comp., § 40A-24-2, enacted by Laws 
1968, ch. 308, § 24-2. 

Cross references. — For removal of local officers, see 
10-4-1 NMSA 1978 et seq. 

For acceptance of bribes by irrigation district officials, 
see 73-9-33, 73-10-18, NMSA 1978. 


ANNOTATIONS 


Statutory crime void. — The statutory crime of de- 
manding or receiving a bribe as a. public official (Sec- 
tion 30-24-2 NMSA 1978) to the extent that it relates spe- 
- cifically to legislators is voided by the constitutional crime 
of soliciting a bribe as a member of the legislature (N.M. 
Const., art. IV, § 39). State v. Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M. 740, 906 P.2d 731, 

Demand for sexual favor to forego arrest deemed 
bribe. — Where police officer coerced victim to perform 
fellatio on him so she would not be arrested for driving 
violations, police officer could properly be charged with 
demanding a bribe and with criminal sexual penetration, 
Statev. Johnson, 1984-NMCA-094, 102 N.M. 110, 692 P.2d 
35, overruled in part on other grounds by Manlove v. Sul- 
livan, 1989-NMSC-029, 108 N.M, 471, 775 P.2d 237. 

Assistant district attorney could be prosecuted 
for attempted bribery under Laws 1912, ch. 75. State v, 


‘Collins, 1922-NMSC-063, 28 N.M. 230, 210 P. 569 (decided 


under prior law). 

Attorney was disbarred for conviction of bribery un- 
der this section. In re Esquibel, 1992-NMSC-007, 113 N.M. 
24, 822 P.2d 121. 

Indictment sufficient. — Indictment charging justice 
of the peace with having wrongfully handed over papers 
in a case, decided by him and appealed, to a third party 
upon payment of a bribe, instead of transmitting them to 
the clerk of the district court, was not insufficient. State v. 
Williams, 1916-NMSC-073, 22 N.M. 337, 161 P. 334 (de- 
cided under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 12 Am. 
Jur, 2d Bribery § 11) ) 

Solicitation or receipt of funds by public officer or em- 
ployee for political campaign expenses or similar purposes 
as bribery, 55.A.L.R.2d 1137. 

Construction and application of § 2C1.1 of United 
States Sentencing Guidelines (18 USCS APPX § 2C1.1) 
pertaining to offenses involving public officials offering, 
giving, soliciting, or receiving bribes, or extortion under 
color of official right, 144 A.L.R. Fed. 615,.. .. 

Who is public official within meaning of federal statute 
punishing bribery of public official (18 U.S.C.A. § 201), 161 
A.L.R: Fed. 491. ‘ 

11 C.J.S. Bribery. § 11. 


ree 


30-24-3. Bribery or intimidation of a witness; retaliation against: a 


witness. 


A. Bribery or intimidation of a witness consists of any person knowingly: 
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(1) giving or offering to give anything of value to any witness or to any person likely to 
become a witness in any judicial, administrative, legislative or other official cause or proceeding to 
testify falsely or to abstain from testifying to any fact in such cause or proceeding; 

(2) intimidating or threatening any witness or person likely to become: a witness in 
any judicial, administrative, legislative or other official cause or proceeding for the purpose of 
preventing such. individual from testifying to any fact, to abstain from baskiyIng, or to testify 
falsely; or 

(3) intimidating or threatening any person or giving or offering to give ahiiininie of value 
to,any person with the intent,.to keep the person from truthfully reporting toa law enforcement 
officer or any agency of government’that is responsible for enforcing criminal laws information 
relating to the commission or possible commission of a felony offense or a violation of conditions of 
probation, parole or release, pending judicial proceedings.. 

B. Retaliation against a witness consists of any person knowingly engaging in conduct that 
causes bodily injury to another person or damage to the tangible property of another person, or 
threatening to do so, with the intent to retaliate against any person for any information relat- 
ing to the commission or possible commission of a felony offense or a violation of conditions of 
probation, parole or release pending judicial proceedings given by a person to a law enforcement 
officer. 

C. Whoever commits bribery or intimidation of a witness is guilty ofa ‘third degree felony. 

D. ‘Whoever commits retaliation against a witness is guilty of a second degree felony. 


History: 1953 Comp., § 40A-24-3, enacted by Laws her before they arrived. State v. Perea, 1999-NMCA-138, 
1963, ch. 308, § 24-3; 1987, ch. 227, § 1; 1991, ch. 84, § 1; 128 N.M. 268, 992 P.2d 276, cert. denied, 128.N.M. 149, 
1997, ch. 208, § 1. 990 P.2d:823. 

Cross refererives: — For perjury, see 30-25-1 NMSA Strict construction, — This section is: criminal in 
1978. nature and must’ be construed strictly. State v. Bell, 

The 1997 nmetail erticte effective July 1, 1997, substi- 1967-NMSC-184, 78 N.M. 317, 431 P.2d 50. 
tuted "is guilty of a third degree felony" for "or retaliation Elements of offense. — In a prosecution for intimi- 
against a witness is guilty of a fourth degree felony" at the dation of a witness, the state is not required to prove 
end of Subsection C; and added Subsection D. that defendant knew that he committed certain acts 

The, 1991 amendment, effective April 2, 1991, re- that under the law amounted ‘to a felony: State v, Perea, 
designated former Subsections A and C as. Paragraphs 1999-NMCA-188, 128 N.M. 263, 992 P.2d 276, cert: denied, 
(1) and (2) of Subsection A and former Subsection D as 128 N.M. 149, 990 P.2d 823. 

Subsections B and C; deleted "and maliciously" following Conviction of crime charged not required. — A 
"knowingly" in the introductory phrase of Subsection A; defendant may be convicted of bribery or intimidation of 
deleted: former Subsection B which read "who is\a witness witness even if the defendant is acquitted of any crime 
or is likely to become a witness, receiving or agreeing to associated with the actions relating to*"the commis- 
receive any bribe or,anything of value to testify falsely sion or possible commission.of a felony." State v. Perea, 
or to abstain from testifying to any fact in any cause in 1999-NMCA-138, 128 N.M. 263, 992 P.2d 276, cert. denied, 
any judicial, administrative, legislative or other. official 128 N.M. 149, 990 P.2d 823. 

cause or proceeding"; added Paragraph (3) of Subsection Nature of offense. — Liability for retaliation against 
A; substituted "engaging in conduct that causes" for "and a witness may be imposed even if the threat is commu- 
maliciously engaging in any conduct and thereby causing" nicated to a person other than the witness, so long as it 
near the beginning of Subsection B; and made related sty- is‘reasonable to expect that the person who receives: the 
listic changes. threat would inform’ the victim, and liability does not 

The 1987 amendment, effective June 19, 1987, re- depend.on whether defendant intended to carry out his 
wrote’the catchline, which read "Bribery of witness," str threat. State v. Warsop, 1998-NMCA-033, 124:N.M. 683, 
stituted "or intimidation of a witness consists of any per- 954 P.2d748, cert. denied, 124 N.M.589, 953 P.2d 1087, 
son knowingly and maliciously" for "of witness consists of Juvenile offender. — A juvenile may be convicted of 
any person" in the introductory language, deleted "pend- intimidation of a witness even though he may only be 
ing or about to be brought" preceding "to testify" in Sub- found delinquent in the underlying offense. In re Gabriel 
section A, added "or" at the end of Subsection A, deleted M., 2002-NMCA-047, 182 N.M. 124, 45 P.3d 64, cert. de- 
"pending or about to be brought in this state or" at the end nied, 182 N.M. 193, 46 P.3d 100. 
of Subsection B and ''pending or about to be brought" fol- Cause not pending. — Where alleged acts of bribery 
lowing "proceeding" in Subsection C; inserted Subsection of witnesses in a homicide case took place after the death 
D and substituted "or intimidation of a witness or retalia- of defendant's wife but long before any final decision was 
tion against a witness" for "of witness" in the last undes- made concerning the holding ofan inquest or the filing of 
ignated paragraph, a criminal complaint against the defendant no proceeding 

was pending or about to be brought within the meaning 
ANNOTATIONS ) of this section at the time of those alleged acts of bribery. 


. * ae - - . .2d 50 

Cotistitutioniality. — The phrase "possible commission State v. Bell, 1967-NMSO-184, 78 N.M. 317, 431 P.2d 50, 

of a felony" was not shown to be unconstitutionally vague superseded by statute, State v. Clements, 2009-NMCA-85, 
with respect to the defendant, who held a knife to the vic- 146 N.M. 745, 215 P.dd 54, ; I p 

tim's throat and committed other violent acts, taunted the Allegation of knowledge or intent. — In prosecution 


ictim’ to call the police, tol rth 1d‘kill for intimidating witness, indictment was not defective for 
larherisleion ee ae TT Peieie tos failing to charge that accused knowingly committed the 
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act or that he did it with corrupt intent. State v. Lazarov- 
ich, 1921-NMSC-071, 27 N.M. 282, 200 P. 422, 

Jury instructions. — Giving of instruction that al- 
lowed the jury to convict defendant of intimidation of a 
witness without making the requisite finding that the in- 
formation related to "the commission or possible commis- 
sion of a felony" as opposed to a misdemeanor was revers- 
ible error. State v, Perea, 1999-NMCA-138, 128 N.M. 263, 
992 P.2d 276, cert. denied, 128 N.M. 149, 990 P.2d 823, 

Lesser included offenses. —~ Under the State v. 
Meadors , 1995-NMSC-078, 121 N.M. 38, 908 P.2d 781, 
analysis because retaliation against a witness did not 
subsume the elements of the crime: of intimidation of a 
witness nor was the defendant provided notice, defendant 
was erroneously convicted of intimidation of a witness as 
an uncharged lesser included offense of retaliation. State 
v, McGee, 2002-NMCA-090, 1382 N,M. 587, 51 P.3d 1191; 
cert. denied, 182 N.M, 551, 52 P.8d 411. 

Circumstantial evidence. — Because proof of in- 
tent is rarely provable by direct evidence, circumstantial 
evidence must often be relied upon for its proof. Thus, 
circumstantial evidence, like direct evidence, will sup- 
port a jury's finding of specific intent. State v. McGee, 
2004-NMCA-014, 185 N.M. 73, 84 P.3d 690, cert. denied, 
2004-NMCERT-001, 135.N.M. 160, 85 P.3d 802. 

Sufficient evidence. — Where a witness had testified at 
defendant's trial which resulted in defendant's conviction for 
three charges and when defendant encountered the witness 
after the trial, defendant said "There's the son of a bitch. I'll 
kill that mother fucker", the evidence was sufficient to sup- 
port defendant's conviction for retaliating against a witness. 
State v. Estrada, 2001-NMCA-034, 130 N.M. 358, 24 P.3d 
793, cert. denied, 130 N.M. 459, 26 P.3d 163. 

Where defendant had telephone conversations with 
a murder suspect during which they agreed that defen- 
dant: would attend the murder suspect's trial because 
defendant's presence might intimidate a key witness 
into not testifying against the murder suspect, the evi- 
dence was sufficient to support defendant's conviction 
for conspiracy to intimidate a witness. State v. Martinez, 
2008-NMCA-1160, 143 N.M. 428, 176. P.3d 1160, cert. de- 
nied, 2008-NMCERT-001, 148 N.M. 397, 176 P.3d 1129. 

Where a police officer charged defendant, who was a 
county commissioner, with DWI and defendant, in defen- 
dant's capacity as chairperson of the county commission, 
wrote the officer a letter stating that defendant had re- 
ceived information indicating that the officer and the of- 
ficer's spouse were violating the guidelines of a federal 
food commodities program, there was sufficient evidence 
to support defendant's conviction for intimidation of a wit+ 
ness, State v. Fernandez, 1994-NMCA-056, 117 N.M. 678, 
875 P.2d 1104, cert. denied, 117 N.M. 744, 877 P.2d 44. 

Sufficient evidence of intimidation of a witness. 
— In defendant's trial for criminal sexual contact of a mi- 
nor and intimidation of a witness, where, in response to the 
prosecutor's leading questions, the nine-year-old child testi- 
fied that defendant told the child not to tell anyone what 
happened, that defendant said that if the child told some- 
one, defendant would take the child far away and leave him 
there, and that the child was afraid of defendant, there was 
a factual basis upon which the jury could conclude that de- 
fendant threatened the child, and the jury could reasonably 
infer that defendant intimidated the child with the intent 
to keep him from reporting the incident to law enforcement: 
State v. Luna, 2018-NMCA-025, cert. denied, 

Sufficient evidence to identify the defendant. 
Where defendant was charged with use of a telephone to 
terrify, intimidate, threaten; harass, annoy or offend, and 
bribery or intimidation of a witness, and where, at trial, the 
victim testified that defendant was her husband, that they 
had been married for many years but that they had been 
separated since 2010, that in December 2016, defendant 
appeared at the victim's home and started an altercation, 
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during which defendant broke the windshield on the vic- 


tim's car, that later that same day, defendant left two voice- 


mails on the victim's phone threatening to kill her for call- 
ing the police, that she was familiar with defendant's voice 
from the many years that they had been married, that she 
recognized defendant's voice and cell phone number from 
the voicemails, and that the day before a magistrate court 
trial on a domestic violence charge related to the broken 
windshield, defendant called the victim and threatened to 
hurt her if she showed up to court, and where the state pre- 
sented to the jury recordings of the voicemails, the evidence 
was sufficient to identify defendant as the person who left 
the voicemails and called the victim directly, and was suf- 
ficient to support defendant's convictions. State v. Vigil, 
2021-NMCA-024, cert. denied. 


Insufficient evidence, — ‘Where the witness told’ po- 


lice that the witness suspected that defendant had burned 
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down one of defendant's houses and that the witness had 
observed defendant attempt to set fire to another of defen- 
dant's houses; two years later, defendant was convicted of 
a misdemeanor charge of criminal damage to property; the 
witness testified at defendant's trial, and two days after the 
trial, the witness received a threatening letter from defen- 
dant, there was insufficient evidence to support defendant's 
conviction for retaliating against a witness because the let- 
ter was sent in retaliation for the witness’ misdemeanor 
trial testimony, not in retaliation for the witness’ arson re- 
port. Torres v. Lytle, 461 F. 3d 1301 (10th Cir. 2006). 

Insufficient evidence of intimidation or threaten- 
ing of a witness. — Where defendant was charged with 
criminal sexual penetration of a minor and intimidation 
or threatening of a witness, and where the state relied on 
testimony elicited from the victim that defendant's son 
called her on the telephone after the incident and threat- 
ened her, there was insufficient evidence to support de- 
fendant's conviction for intimidation or threatening. of a 
witness, because the state did not present any evidence 
that defendant helped or encouraged his son to intimidate 
or threaten the victim, nor did it establish that defendant 
requested his son place the call to the victim or was even 
aware that his son had called the victim. State vu. Garcia, 
2019-NMCA-056, cert, denied. 

Sufficient evidence of bribery of a witness. — 
Where defendant was charged with criminal sexual pen- 
etration of a minor and bribery of a witness, and where 
the state relied on testimony elicited from the victim that 
after the assault, defendant threw her pants at her, in- 
structed her to put them on, and stated, "remember, if you 
say anything, I'll get you again," there was sufficient evi- 
dence to prove beyond a reasonable doubt that defendant 
intended to keep the victim from truthfully reporting toa 
law enforcement officer or any agency of governing infor- 
mation relating to the commission of the felony 6f crimi- 
nal sexual penetration. State v, Garcia, 2019-NMCA-056; 
cert. denied. 

Evidence sufficient. — Where defendant assaulted 
defendant's spouse; defendant was aware of and afraid 
that defendant might go to jail because of the assault; and 
before the police arrived to investigate the incident, defen- 
dant told the spouse that defendant would kill the spouse 
and the spouse's children if the spouse said anything, there 
was sufficient evidence to support defendant's conviction 
for intimidation. State v. Clements, 2009-NMCA-085,146 
N.M. 745, 215 P.3d 54, cert. denied, 2009-NMCERT-007, 
147 N.M. 362, 223 P.3d 359. 

Testimony from witness that the defendant ordered 
him to "keep his mouth shut" and offered to buy the wit- 
ness an airline ticket to get out of town was sufficient for 
a rational jury to find each element of the crime of bribery 
of a witness beyond a reasonable doubt. State v. Coffin, 
1999-NMSC-038, 128 N.M. 192, 991 P.2d 477. 

Defendant's conviction for intimidation of a wit- 
Where defendant was charged 
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with numerous counts of criminal] sexual penetration of a and when the information was filed in March 2016. State 
minor (CSPM), one count of attempt to commit CSPM, and v. Costillo, 2020-NMCA-0651. 

one count of intimidation of a witness, a third-degree fel- Am. Jur, 2d, A.L.R. and C.J.S. references. — 58 Am. 
ony, and where defendant's intimidation of the victim oc- Jur. 2d Obstructing Justice §§ 46, 47, 64 to 66. 

curred in 2008 and defendant was not charged or indicted Validity, construction, and application of state statutes 
until 2016, defendant's conviction for intimidation of a imposing criminal penalties for influencing, intimidating, 
witness was time-barred because the defendant's prosecu- or tampering with witness, 8 A.L.R.4th 769. 

tion for that charge exceeded the applicable limitations Admonitions against perjury or threats to prosecute 
period of five years, pursuant to 30-1-8(B) NMSA 1978, potential defense witness, inducing refusal to testify, as 
between when the crime was committed in August 2008 prejudicial error, 88 A.L.R.4th 388. 


67 C.J.S. Obstructing Justice §§ 16 to 18. 


30-24-3.1. Acceptance of a bribe by a witness. 


A. .No person who is a witness or is likely to become a witness shall receive, agree to receive or 
solicit any bribe or anything of value to: 
(1) testify falsely or to abstain from testifying to any fact in any cause in any judicial, ad- 
ministrative, legislative or other proceeding; or 
(2) abstain from truthfully reporting to a law enforcement officer or any agency of govern- 
ment that is responsible for enforcing criminal laws information relating to the commission or 
possible commission of a felony offense or a violation of conditions of probation, parole or release 
pending judicial proceedings. , 
B. Whoever receives, agrees to receive or solicits a bribe is guilty of a fourth degree felony. 


History: Laws 1991, ch. 84, § 2. 


ARTICLE 25 
Perjury and False Affirmations 
Sec. Sec. 
30-25-1. Perjury. 30-25-2. Refusal to take oath or affirmation. 


30-25-1. Perjury. 


A. Perjury consists of making a false statement under oath, affirmation or penalty of perjury, 
material to the issue or matter involved in the course of any judicial, administrative, legislative or 
other official proceeding or matter, knowing such statement to be untrue. 

B. Whoever commits perjury is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-25-1, enacted by Laws under oath made on a material matter with knowledge 
1963, ch. 303, § 25-1; 2009, ch. 78, § 9. that it was false. State v. Naranjo, 1979-NMCA-150, 
Cross references. — For provision making false 94 N.M. 418, 611 P.2d.1107, rev'd on other grounds, 

swearing to accounts by county officers perjury, see 4-44- 1980-NMSC-061, 94 N.M, 407, 611 P.2d 1101. 
32 NMSA 1978. Materiality essential element of perjury. — Under 
For perjury in land contest proceedings, see 19-7-66 the Fifth and Sixth Amendments of the United States 
NMSA 1978. - constitution, a defendant is entitled to have the question 
For bribery of witness, see 30-24-3 NMSA 1978. of materiality submitted to the jury,.and State v. Albin, 
For perjury concerning regulated oil and gas wells, see 1986-NMCA-046, 104 N.M, 315, 720 P.2d 1256, and State 
70-2-10 NMSA 1978. v. Gallegos, 1982-NMCA-062, 98 N.M. 31, 644 P.2d 545, 
The 2009 amendment, effective July 1, 2009, in Sub- are overruled to the extent they hold that materiality is 
section A, after "affirmation", added “or penalty of per- an element for the trial court to decide as a matter of law. 
jury" and after "official proceeding" added "or matter". State v. Benavidez, 1999-NMCA-053, 127 N.M, 189, 979 
P.2d 234, aff'd in pertinent part, 1999-NMSC-041, 128 

ANN: N.M. 261, 992 P.2d 274. 

PERO "Willfulness" not required. — "Willfulness” as an as- 
I. GENERAL CONSIDERATION. pect distinct from "knowledge" is not a part of the offense 
Il. MATERIALITY. established by the statute and the trial court did not err 
in refusing to instruct on "willfulness." State v. Borunda, 
I. GENERAL CONSIDERATION. 1972-NMCA-018, 83 N.M. 563, 494 P.2d 976, cert. denied, 


Essential elements of perjury are that the testimony 83 N.M. 562, 494 P.2d 975. 


of the defendant in the prior case was false testimony 
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Rule for proving perjury. — In prosecution for per- 
jury, it is necessary to prove the falsity of defendant's 
sworn statements beyond a reasonable doubt. This may 
be done by the testimony of one witness supported by 
corroborating evidence or circumstances, but the cor- 
roboration must go beyond slight or indifferent partictu- 
lars; it must strongly support the accusing witness. State 
v. Borunda, 1972-NMCA-018, 83 N.M. 563, 494 P.2d 976, 
cert, denied, 83 N.M. 562, 494 P.2d 975; Territory v. Re- 
muzon, 1886-NMSC-019, 3 N.M. (Gild.) 648, 9 P. 598, 
overruled on other grounds by Territory v. Lockhart, 
1896-NMSC-014, 8 N.M. 523, 45 P. 1106; Territory v. Wil- 
liams, 1898-NMSC-015, 9 N.M. 400, 54 P. 232; State v. 
Naranjo, 1980-NMSC-061, 94 N.M. 407, 611 P.2d 1101, 

Reason for special rule. — Justification for special 
rule in perjury cases is that it is not unreasonable that a 
conviction for perjury ought not to rest entirely upon an 
oath against an oath. State v. Borunda, 1972-NMCA-018, 


83 N.M. 563, 494 P.2d 976, cert. denied, 83 N.M. 562, 494. 


P.2d 975. 

Requirements of proof in perjury case are strict- 
est in law, outside of treason charges. State v. Naranjo, 
1979-NMCA-150, 94 N.M. 418, 611 P.2d 1107, rev'd on 
other grounds, 1980-NMSC-061, 94 N.M. 407, 611 P.2d 
1101. 

Presumption of truth under oath until dispelled. 
— In a perjury prosecution, the state must begin with the 
fact that an accused is clothed with a presumption that 
one will tell the truth when under oath and that, until 
this presumption is dispelled, one did tell the truth under 
oath: ifthe state does not prove the falsity of the statement 
under oath, the presumption must prevail that he did tell 
the truth. State v. Naranjo, 1979-NMCA-150, 94 N.M. 418, 
611 P.2d 1107, rev'd on other grounds, 1980-NMSC-061, 
94 N.M. 407, 611 P.2d 1101. 

Knowledge inferred. — The jury could have inferred 
that defendant knew his testimony to be false when he 
gave it through reasoning that an ordinary person under 
similar circumstances testifying as to a specific date and 
time as defendant did should have known that his testi- 
mony was not true. State v. Montoya, 1966-NMSC-224, 77 
N.M. 129, 419 P.2d 970. 

Perjury before grand jury. — Penalty provided by 
former 40-32-1, 1953 Comp., for perjury "committed in 
any other case" applied to a conviction under former 40- 
32-2, 1953 Comp., for perjury before the grand jury. State 
v. Reed, 1957-NMSC-009, 62 N.M. 147, 306 P.2d 640, dis- 
tinguished in State v. Borunda, 1972-NMCA-018, 83 N.M. 
563, 494 P.2d 976, cert. denied, 83 N.M. 562, 494 P.2d 975 
(decided under prior law). 

False value given property. — A surety who swore 
falsely as to value of his property was guilty of perjury. 
Territory v. Weller, 1883-NMSC-004, 2 N.M. 470. 

Statements at variance with previous unsworn 
statements. — The state is not entitled to a conviction 
for perjury merely on proof that statements under oath 
were at variance with previous unsworn statements. State 
v. Naranjo, 1979-NMCA-150, 94 N.M. 413, 611 P.2d 1107, 
rev'd on other grounds, 1980-NMSC-061, 94 N.M., 407, 611 
P.2d 1101. 

Evidence was sufficient to find that defendant 
testified falsely when he claimed in a prior homicide 
trial that he, and not the defendant therein, had commit- 
ted the murder, where along with direct evidence to that 
effect, the testimony of four witnesses placed the other 
man at the scene of the crime, one of whom saw gun in 
his hand. State v. Borunda, 1972-NMCA-018, 83 N.M. 563, 
494 P. 2d 976, cert. denied, 83 N.M. 562, 494 P.2d 975. 

Evidence establishing that defendant made false state- 
ments when he testified that the false testimony of another 
was correct was sufficient for conviction. State v. Benavidez, 
1999-NMCA-053, 127 N.M. 189, 979 P.2d 234, aff'd in per- 
tinent part, 1999-NMSC-041, 128 N.M. 261, 992 P.2d 274, 
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Allegations of charge must be direct and specific. 
— Before a charge of perjury can be sustained, the alle- 
gations must be direct and specific, the indictment must 
particularize where the testimony was false, a general 
allegation of falsity being insufficient, and, if the offense 
encompasses many allegedly perjurious statements, the 
defendant must be told in the indictment where and to 
what extent the statements alleged to have been made 
by him were false. State v. Naranjo, 1980-NMSC-061, 94 
N.M. 407, 611 P.2d 1101. 

Evidence admissible, — On trial for perjury for false 
swearing in a prosecution for adultery, defendant's admis- 
sions of marriage were admissible. United States v. Chaves, 
1891-NMSC-027, 6 N.M. 180, 27 P. 489; United States v. de 
Amador, 1891- NMSC-025, 6 NM. 178, 27 P. 488; United 
States v. de Lujan, 1891-NMSC-026, 6 NM. 179, 27 P. 489. 

Perjury as basis for post-conviction relief. — De- 
fendant's contention that he was convicted on’ the basis 
of perjured testimony given by an informer was not sup- 
ported with the requisite showing of a factual basis for 
the claim, and hence his motion for post-conviction relief 
was properly denied without a hearing. Nieto v. State, 
1968-NMCA-045, 79 N.M. 330, 443 P.2d 500. , 


IJ. MATERIALITY. 


"Material" construed. — The false testimony giving 
rise to a charge of perjury in a grand jury investigation 
does not actually have to impede or influence the investi- 
gation to be material; rather the false testimony is mate- 
rial if it has the capacity or tendency to influence or im- 
pede the investigation. State v. Watkins, 1979-NMCA-003, 
92 N.M. 470, 590 P.2d 169. 

Materiality of testimony. — False testimony is mate- 
rial if it has the capacity or tendency to influence the deci- 
sion of the tribunal or the inquiring or investigative body, 
or to impede the proceeding, with respect to matters which 
such tribunal is competent to consider. State v. Gallegos, 
1982-NMCA-062, 98 N.M. 31, 644 P.2d 545, cert. denied, 98 
N.M. 336, 648 P.2d 794, overruled on other grounds by State 
v. Benavidez, 1999-NMCA-053, 127 N.M. 189, 979 P.2d 234. 

A lie removing a murder suspect from the scene of the 
murder has the capacity or tendency to impede the ad- 
ministration of justice. State v. Gallegos, 1982-NMCA-062, 
98 N.M. 31, 644 P.2d 545, cert. denied, 98 N.M. 336, 648 
P.2d 794, overruled on other grounds by State v. Benavi- 
dez, 1999-NMCA-053, 127 N.M. 189, 979 P.2d 234. 

Question of law. — Materiality is a question of 
law to be decided by the trial court. State v. Gallegos, 
1982-NMCA-062, 98 N.M. 31, 644 P.2d 5465, cert. denied, 98 
N.M. 336, 648 P.2d 794, overruled on other grounds by State 
v. Benavidez, 1999-NMCA-053, 127 N.M. 189, 979 P.2d 234. 

Testimony held material. — False testimony given by 
defendant in larceny proceedings, which was designed to 
establish an alibi, was material to the issues involved in 
the larceny case and therefore constituted perjury. State 
v. Montoya, 1966-NMSC-224, 77 N.M. 129, 419 P.2d 970. 

Averment of materiality. — Where the indictment 
fully set forth the question averred to be material, in rela- 
tion to which the testimony was given, it was sufficient 
in this respect. Territory v. Lockhart, 1896-NMSC-014, 8 
N.M. 523, 45 P. 1106. 

Evidentiary basis for determining materiality. — In 
order for the trial court to make a determination of materi- 
ality as a matter of law of an allegedly perjured statement, 
all that is needed, by way of evidentiary support, is the text 
of the statement and knowledge of the principal issue in the 
judicial proceeding in which the statement was made. State 
v. Albin, 1986-NMCA-046, 104 N.M. 315, 720 P.2d 1256, cert. 
denied, 104 N.M. 246, 719 P.2d 1267, overruled by State v. 
Benavidez, 1999-NMCA-53, 127 N.M. 189, 979 P.2d 234, 

Since materiality is properly determinable as an issue 
of law, there cannot ‘appropriately be any evidentiary or 
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factual burden. State v. Albin, 1986-NMCA-046, 104 N.M. 
315, 720 P.2d 1256, cert. denied, 104 N.M. 246, 719 P.2d 
1267, overruled by State v. Benavidez, 1999-NMCA-53, 
127 N.M, 189, 979 P.2d 234. 

Law reviews. — For article, "Lawyers, Linguists, 
Story-Tellers, and Limited English-Speaking Witnesses," 
see 27 N.M.L. Rev. 77 (1997). 

Am. Jur. 2d, A.L.R, and C.J.S. references, — 60A Am. 
Jur, 2d Perjury §§ 1 to 4, 7, 8 to 14, 22 to 24, 27 to 35, 91. 

Fear or compulsion, false statement made under, as per- 
jury, 4 A.L.R. 1319. 

Perjury in verifying pleadings, 7A, i. R. 1283. 

Marriage license, perjury as predicated upon state- 
ments upon application for, 101 A.L.R, 1263, 

Administrative requirement, oath taken in pursuance 
of, as predicate for criminal offense of perjury, 108 A.L.R. 
1240. 

Recantation as defense in perjury prosecution, 64 
A.L.R.2d 276. 

Statement of belief or opinion as perjury, 66 A.L.R.2d 791. 

Circumstantial evidence, conviction of perjury where 
one or more of elements is established solely by, 88 
A.L.R.2d 852. 

Perjury or false swearing as contempt, 89 A.L.R.2d 
1258. 

Defense: invalidity of statute or ordinance giving rise 
to proceedings in which false testimony was received as 
defense for prosecution for perjury, 34 A.L.R.3d 413. 


Jurisdiction: offense of perjury as affected by lack of ju- 
risdiction by court or government body before which false 
testimony was given, 36 A.L.R.3d 1038. 

Propriety of sentencing judge's consideration of defen- 
dant's perjury or lying in pleas or testimony in present 
trial, 34 A.L.R.4th 888. 

Materiality of testimony forming basis of perjury 
charge as question for court or jury in state trial, 37 
A.L.R.4th 948. 

Admonitions against perjury or threats to prosecute 
potential defense witness, inducing refusal to testify, as 
prejudicial error, 88 A.L.R.4th 388. 

Right of defendant in prosecution for perjury to have 
the "two witnesses, or one witness and corroborating cir- 
cumstances," rule included in charge to jury - state cases, 
41 A.L.R.5th 1. 

Two-witness rule in perjury prosecutions under 18 
USCS § 1621, 49 A.L.R. Fed. 185. 

Determination of "materiality" under 18 USCS § 1623, 
penalizing false material declarations before.grand jury 
or court, 60 A.L.R. Fed. 76, 

Construction and application of § 2J1.3 of United States 
sentencing guidelines (18 USCS Appx 1.3 § 2J), pertaining 
to sentencing for perjury, subornation of perjury, witness 
bribery, and departures therefrom, 130 A.L.R. Fed. 269. 

70 C.J.S, Perjury §§ 1 to 28. 


30-25-2. Refusal to take oath or affirmation. 


Refusal to take oath or affirmation consists of the refusal of any person, when legally called 
upon to give testimony before any court, administrative proceeding, legislative proceeding or 
other authority in this state, authorized to administer oaths or affirmations, to take such oath or 


affirmation. 


Whoever commits refusal to take oath or affirmation is guilty of a petty misdemeanor. 


History: 1953 Comp., § 40A-25-2, enacted by Laws 
1963, ch. 308, § 25-2. 


ARTICLE 26 


Interference with Public Records 


Sec. 
30-26-1. Tampering with public records. 


Sec. ; 
30-26-2. Refusal to surrender public record. 


30-26-1. Tampering with public records. 


Tampering with public records consists of: 


A. knowingly altering any public record without lawful authority; 
B. any public officer or public employee knowingly filing or recording any written instru- 
ment, judicial order, judgment or decree in a form other than as the original thereof in fact 


appeared; 


C, any public officer or public employee knowingly falsifying or falsely making’ any record or 


file, authorized or required by law to be kept; 


D. any public officer or public employee knowingly issuing or causing to be issued, any false or 


untrue certified copy of a public record; or 


E. knowingly destroying, concealing, mutilating or removing without lawful authority any 
public record or public document belonging to or received or kept by any public authority for infor- 


mation, record or pursuant to law. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-26-2 . CRIMINAL OFFENSES. iy)! 30-27+1. 


Whoever commits tampering with public records i is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-26-1, enacted by Laws in his office any false or untrue statement of fact, or 80 


1963, ch. 308, § 26-1. caused or permitted the same to be made or entered, or 

Cross references. — For altering, changing or making otherwise falsified or made falsely any public record of 

away with bill pending in or passed by the legislature, see his office, violated Laws 1939, ch. 8, § 1 (former 40-36-1, 

N.M, Const., art. IV, § 21. 1953 Comp. ) and incurred its penalties, State v. Gallegos, 
} te 1944-NMSC-009, 48 N.M. 72, 145 P.2d 999 (decided und 

ANNOTATIONS | “alot aap ve Cea. Rese 


Medicaid documents. — Evidence that Medicaid Am. Jur. 2d, A.L.R. and C.J.S. references, — 66 Am. 


cards sold by defendant to undercover agents were public Jur. 2d Records and Peres ola 88 - 1. ii 
documents was sufficient for conviction under this section. What constitutes a public record or document. within 


. . ‘M. 45 statute making falsification, forgery, mutilation, removal, 
AS hie nT Prat, Senge a ‘ ri BAA ae or other misuse thereof an offense, 75 A.L.R.4th 1067, 


Falsifying record. — Public officer or employee who 76 C.d.S. Records § 57 et seedy, 
knowingly and willfully made as a matter of public record 


30-26-2. Refusal to surrender public record. 


Refusal to surrender public record consists of any person wrongfully or unlawfully refusing 
or neglecting to deliver unto the proper authority, any record of either house of the legislature, 
of any court of this state or of any department of the state or local government which he has 
in his possession, within three days after demand therefor shall have been made by the Sek hes 
officer. 

Whoever commits refusal to surrender public records is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-26-2, enacted by Laws .»;-. + For duty of public officers to deliver records to their suc- 
1963, ch. 303, § 26-2. cessors, see 10-17-5 NMSA 1978, 

Cross references, — For altering, changing or making 
away with bill pending in or passed by the legislature, see 
N.M. Const., art: IV, § 21. 


ARTICLE 27 


Malicious Prosecution, etc. 


Sec. Sec. 

30-27-1. Malicious criminal prosecution. 30-27-4. Securing signature to petition by unlawful 
30-27-2, Repealed. F means. 

30-27-2.1. Impersonating a peace officer. 30-27-5. Simulating legal process. 


30-27-3. Barratry. 


30-27-1. Malicious criminal prosecution. 


Malicious criminal prosecution consists of maliciously procuring or attempting to procure an 
indictment or otherwise causing or attempting to cause a criminal charge to be preferred, or pros- 
ecuted against an innocent person, knowing him to be innocent. 

Whoever commits malicious criminal prosecution is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-27-1, enacted by Laws Mayor not liable. — Under the circumstances mayor 
1963, ch. 308, § 27-1. / charged by plaintiff with false arrest and imprisonment 
' ae and malicious prosecution had probable cause to believe 
ANNOTATIONS that a crime or misdemeanor was being committed in his 
Bad check as probable cause. — Allegation of com- presence where plaintiff, stockholder and manager of a 
plaint that two years before prosecution took place plain- racing firm whose lease of racetrack had been canceled by 
tiff had given a fraudulent check sufficiently showed that the city, stopped a circus cortege on the highway before it 
"probable cause” existed for bringing the criminal action” could enter the track for the purpose of wintering therein; 
and made immaterial other allegations with reference to hence, verdict in mayor's favor was supported by the evi- 
defendant's motive in commencing prosecution. March- dence. Cherry v. Williams, 1957-NMSC-086, 55 N.M. 244, 
banks v. Young, 1943-NMSC-024, 47 NM. 213, 139 P.2d SiGe 2c. S80; 
594. Law reviews. — For note, "Municipal Age ussiniba of 


Tort Liability for Damage Caused by Police Officers," see 1 
N.M.L. Rev. 268 (1971). 
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Am. Jur, 2d, A.L.R. and C.J.S. references, — 52 Am, 
Jur, 2d Malicious Prosecution § 197, 

Institution of confessed judgment proceedings as 
ground of action for abuse of process or malicious preseee” 
tion, 87 A.L.R.3d 554. 

Principal's liability for punitive damages because of 
false arrest or imprisonment, or malicious prosecution, by 
agent or employee, 93 A.L.R.3d 826. 

Defendant's state of mind necessary or sufficient to 
warrant award of punitive damages in action for mali- 
cious prosecution, 94 A.L.R.3d 791, 

Venue in action for®: malicious prosecution, 12 
A.L.R.4th 1278. 

Termination of criminal proceedings as result of com- 
promise or settlement of accused's civil liability as pre- 
cluding malicious prosecution action, 26 A.L.R.4th 565. 

Nature of termination of civil action required to satisfy 
element of favorable termination to support action for ma- 
licious prosecution, 30 A.L.R.4th 572. 


30-27-2. Beenled: 


Repeals. — Laws 1999, ch. 120, § 2 repealed 30-27-2 
NMSA 1978, as enacted by Laws 1963, ch, 303, § 27-2, re- 
lating to impersonation of a public officer effactive J uily as 


MALICIOUS PROSECUTION, ETC. 


80-27-3 


Liability of attorney, acting for client, for: malicious 
prosecution, 46 A.L.R.4th 249. 

Malicious prosecution: defense of acting on advice 
of justice of the peace, magistrate, or lay person, 48 
A.L.R,4th 250, 

Liability of better business bureau or similar organiza- 
tion in tort, 50 A.L.R.4th 745. 

Excessiveness or inadequacy of compensatory damages 
for malicious prosecution, 50 A.L.R.4th 843. 

Liability of police or peace officers for false arrest, im- 
prisonment, or malicious prosecution as affected by claim 
of suppression; failure to disclose, or failure to investigate 
exculpatory evidence, 81 A.L.R.4th 1031. 

Admissibility of evidence of polygraph test result, or of- 
fer or refusal to take test, in action for malicious prosecu- 
tion, 10 A.L.R.5th 663. 

54 C.J.S,. Malicious Prosecution § 7. 


1999, For provisions of former section, see the 1998 NMSA 
1978 on NMOneSource.com. For present fap nett pro- 
visions, see 30-27-2.1 NMSA 1978. 


30-27-2.1. Impersonating a peace officer. 


A. Impersonating a peace officer consists of: 


(1) without due authority exercising or attempting to exercise the functions of a peace of- 


ficer; or 


' (2) pretending to be a peace officer with the intent to deceive another person. 
B. Whoever commits impersonating a peace officer is guilty of a misdemeanor. Upon a second 
or subsequent conviction, the offender is guilty of a fourth degree felony. ” 
C. As used in this section, "peace officer" means any public official or public officer vested by 
law witha duty to maintain public order or to make arrests for crime, whether that duty extends 


to all crimes or is limited to specific crimes. 


History: Laws 1999, ch. 120, § 1. 

Cross references. — For unauthorized wearing of 
state police uniform or badge or unauthorized marking of 
car, see 29-2-14 NMSA 1978. 

Effective dates. — Laws 1999, ch. 120, § 3, makes the 
act. effective on July 1, 1999, 


ANNOTATIONS 


Public officials of other states and the federal 
government. — Section 30-27-2.1 NMSA 1978 is not lim- 
ited to only those persons impersonating public officials 


of the state of New Mexico, but includes impersonating — 


public officials of other states and the federal government. 


30-27-3. Barratry. 


Barratry consists of: 


State v. Ramos-Arenas, 2012-NMCA-117, 290 P.3d 733, 
cert. denied, 2012-NMCERT-010. 

Impersonating a border patrol agent. — Where 
defendant impersonated a border patrol agent, defendant 
impersonated a peace officer in violation of Section 30-27- 
2.1 NMSA 1978, State v. Ramos-Arenas, 2012-NMCA-117, 
290 P.3d 7338, cert. denied, 2012-NMCERT-010. 

Am. Jur. 2d, A.L.R. and C.J.S. Tererences. — 32 Am. 
Jur, 2d False Personation § let seq. 

Intent as affecting false personation, 97 A, L.R. 1510. 

Criminal liability for false personation during stop, for 


“traffic infraction, 26 A.L.R.5th 378. 


35 C.J.S. False Personation § 3. 


A. intentionally instigating, maintaining, exciting, prosecuting or encouraging the bringing of 
any suit in any court of this state in which such person has no interest, with the intent to distress 


or harass the defendant; 


B. intentionally bringing or prosecuting any false suit by a person on his own account, with 


intent to distress or harass the defendant therein; 


C. any attorney-at-law seeking or obtaining employment in any suit or case to prosecute or 
defend the same by means of personal solicitation of such employment or, procuring another to 


solicit employment for him; or 
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D. any attorney-at-law seeking or obtaining employment in any suit, by giving to the person 
from whom the employment is sought anything of value or directly or indirectly paying the debts 
or liabilities of the person from whom such employment is sought or loaning or promising to give 
or otherwise grant anything of value to the person from whom such employment is sought before 


such employment in order to induce such employment. 
Whoever commits barratry is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-27-3, enacted by Laws 
1963, ch. 303, § 27-3. 

Cross references. — For rule relating to attorney con- 
flict of interest, see Rule 16-108 NMRA, 

For requirement that attorney's claims and contentions 
be meritorious, see Rule 16-301 NMRA. 

For rule relating to attorney adveriasings: see Rule 16- 
702 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 14 Am. 
Jur. 2d Champerty and Maintenance § 20. 

Purchase of cause of action by attorney as champertous, 
4 A.L.R. 173. 

Quantum meruit or implied contract, right of attorney 
to recover upon, for services rendered. under champertous 
contract, 85 A.L.R. 1365. 

Validity of agreement between attorney and layman 
to divide attorney's fees:or compensation for business of 
third person, 86 A.L.R. 195. 


Solicitation, right of attorney to recover for services per- 
formed under contract procured by, 86 A.L.R. 517. 

Government or agencies of government, law as to cham- 
perty or maintenance as applied to agreement with respect to 
bringing and prosecution of claims against, 106 A.L.R..1494. 

Contract by one person to defend litigation that has 
been or may be instituted against another as champer- 
tous, 121 A.L.R. 847. 

Assertion of defense of champerty in action by champer- 
tous assignee, 22 A.L.R.2d 1000, : 

Validity and propriety of arrangement by which at- 
torney pays or advances expenses of client, 8 A.L.R. as 
1155. 

Maintenance of lawyer reference system by organiza- 
tion having no legal interest in proceedings, 11 A.L.R.3d 
1206. 

7A C.J.S. Attorney and Client. § 149; 14 C.J.S. Cham- 
perty and Maintenance §§ 25, 26. 


30-27-4. Securing signature to petition by unlawful means. 


Securing signature to petition by unlawful means consists of securing the signature of any 
person to any petition now or hereafter provided for by the laws of this state, by paying or promis- 
ing to pay the signer anything of value, direct or indirect, or by securing such signature by force, 
threats or intimidation, or by forging or copying the names of any person to any such petition. 

Whoever commits securing signature to petition by unlawful means is guilty of a misdemeanor. 


History: 1953 Comp., § 40A-27-4, enacted by Laws 
1963, ch, 3038, § 27-4. 


30-27-5. Simulating legal process. 


Cross references. — For forgery, see 30-16-10 NMSA 
1978. 


A. Simulating legal process consists of knowingly issuing or delivering to'a person a document 
that falsely simulates civil or criminal process. "Civil or criminal process" means a document or 
order, including but not limited to'a summons, lien, complaint, warrant, injunction, writ, notice, 


pleading or subpoena. 


B. Whoever commits simulating legal process is guilty of a misdemeanor. 


History: Laws 2005, ch. 327, § 1. 
Effective dates. — Laws 2005, ch. 327 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


ARTICLE 28 


Initiatory Crimes 


Sec, Sec. 
30-28-1. Attempt to commit a felony. 80-28-3. Criminal solicitation; penalty, 
30-28-2, Conspiracy. 
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30-28-1. Attempt to commit a felony. 


Attempt to commit a felony consists of an overt act in furtherance of and with intent to commit 
a felony and tending but failing to effect its commission. 

Whoever commits attempt to commit a felony upon conviction thereof, shall be punished as fol- 
lows: 

A. ifthe crime attempted is a capital or first degree felony, the person committing such attempt 
is guilty of a second degree felony; 

B. if the crime attempted is a second degree felony, the person committing such attempt is 
guilty of a third degree felony; 

C. ifthe crime attempted is a third degree felony, the person committing such attempt is guilty 
of a fourth degree felony; and 

D. if the crime attempted is a fourth degree felony, the person committing such attempt is 
guilty of a misdemeanor. 

No person shall be sentenced for an attempt to commit a misdemeanor, 


History: 1953 cata. . § 40A-28-1, enacted by Laws matches for her sister and turned them over to her sister; 
1963, ch. 303, § 28-1. defendant knew that the matchboxes were scraped for red 
phosphorous and that the substance was used in the man- 


ANNOTATIONS ufacture of methamphetamine; the matchboxes were go- 

Single intent crime. — The crime of attempt to commit ing to be used in the manufacture of methamphetamine, 

a felony requires the specific intent to commit the under- and together with her sister, defendant purchased or fi- 
lying crime. State v, Villa, 2003-NMC ‘A-142, 134 N.M. 679, nanced the purchase of Coleman fuel and distilled water, 
82 P.3d 46, aff'd in part, rev'd in part, 2004-NMSC-031, which are ingredients commonly used in the manufacture 
136 N.M. 367, 98 P.3d 1017. of Ses ches thee ae vn Aries i ene to 
Legal adequacy. — If a jury could have found a defen- CORY IOP EO ERC HI Ol AUC RIP VO WanULA Seu re Orie medl~ 
dant pare of atter piad Te degree murder without phetamine. State v. Kent, 2006-NMCA-134, 140 N.M. 606, 


145 P.3d 86; cert. denied, 2006-NMCERT-010, 140 N.M. 


determining that he intended to kill his ex-wife, it could 674, 146 P.3d 809. 


have convicted him of an attempt to commit reckless or 


unintentional second degree murder, a crime that does Sufficient evidence of attempted second de- 
not exist. State v. Carrasco, 2007-NMCA-152, 143 N.M. 62, gree murder. — Where the defendant rapidly acceler- 
172 P.3d 611, cert. quashed, 2008-NMCERT-011, 145 N.M. ated his vehicle toward the police officer who had been 
531, 202 P.3d 124. pursuing him in a high speed chase after the officer got 

Child abuse. — There is such a crime as attempt to out of his car and the defendant pointed a rifle or a shot- 
commit child abuse when the theory of the case is inten- gun at the officer after the defendant had already fired 
tional child abuse. State v. Herrera, 2001-NMCA-073, 131 three shots at the officer, the evidence was sufficient to 
N.M. 22, 33 P.3d 22, cert. denied, 131 N.M. 64, 33 P.3d 284, sustain the court's finding that the defendant commit- 
182. ted attempted second degree murder. State v. Demon- 


Sufficient evidence. — Where a videotape of a trans- gey, 2008-NMCA-066, 144 N.M. 333, 187 P.3d 679, cert. 
action in which the victim's ATM card was inserted into quashed, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 
an ATM machine showed that the person using the ATM Double jeopardy. — Defendant's convictions for 
machine had tattoos on the person's arms, the jury was aggravated battery with a deadly weapon and at- 
able to compare stills of the videotape with the tattoos tempted murder arising out of unitary conduct did not 
on defendant's arms; and several days after the victim's violate the double jeopardy clause. State v. Armandarez, 
purse had been stolen, the victim's driver's license was 2006-NMSC-036, 140 N.M. 182, 141 P. ‘3d 526. 
found in defendant's vehicle, and defendant told a po- Where defendant intended to steal the property of only 
lice offer that défendaht tried ‘to use the victith's ATM one victim and defendant used separate and discrete acts 
card, but the machine ate it, the evidence was sufficient of force and threats against two victims, defendant's con- 
to support defendant's conviction for attempt to commit victions for two counts of attempted armed robbery did 
unauthorized use of an ATM card of another. State v. Ver- not violate the double jeopardy clause. State uv. Bernal, 
dugo, 2007-NMCA-095, 142 N.M. 267, 164 P.3d 966, cert. 2006-NMSC-050, 140 N.M. 644, 146 P.3d 289. a 
quashed, 2008-NMCERT-001, 150 N.M. 558, 263 P.3d 900. The crime of attempted CSP III is subsumed within 

Where defendant purchased nine gallons of iodine and assault with attempt to commit CSP. State v. Schackow, 
possessed over 5,000 pseudoephedrine pills, a quart of ac- 2006-NMCA-123, 140 348 ‘eet xe ST aGAtah &: denied, 
etone, scales, and an air purifier; and most of the pills had 2006-NMCERT-009, 140 N. _ H , aes ‘3d 1 f : 
been removed from their blister packs, the evidence was Since defendant aa not che bch “ig yrs hens a 
sufficient to support defendant's conviction for attempted commit aggravated battery, which charge was dismisse 
trafficking in methamphetamine by manufacturing, even before any evidence was presented, there was no issue as 
though defendant did not possess all of the materials nec- peiransinewnucding ah oie ny silin atone 
essary to manufacture methamphetamine, State v. Brenn, : ‘ 
2005-NMCA-121, 138 N.M. 451, 121 P3d 1050, cert, de- -—«##bbs, 1971-NMCA-100, 82 N.M. 722, 487 P.2d 150. | 
nied, 2005-NMCERT-010, 138 N.M. 494, 122 P.3d 1263. Crime of attempt to commit a felony (burglary) did not 

Where the evidence showed that defendant purchased merge with the crime of possession of burglary tools, as 
thirty-five boxes of matches from several different stores, the "overt act" required in the attempt statute did not nec- 
one right after the other; the matchboxes contained essarily involve possession of burglary tools; hence defen- 
red phosphorous, a key ingredient in the manufacture dant's sentence for each crime did not constitute double 


of methamphetamine; defendant bought the boxes of ri ap State v. Everitt, 1969-NMCA-010, 80 N.M. 41, 
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Defendant's right to freedom from double jeopardy 
was not violated by punishment for attempted first de- 


CRIMINAL OFFENSES 


gree murder, aggravated battery with a deadly weapon, . 


and criminal sexual penetration. State v. Traeger, 


2000-NMCA-015,128 N.M. 668, 997 P.2d 142, aff'd in part, 
rev'd in part on other grounds, 2001-NMSC-022, 130 N,M., »; 


618, 29 P.3d 518. 

Convictions of aggravated battery upon a peace 
officer and attempted first degree murder violated 
double jeopardy. — Where defendant, who was impris- 


30-28-1 


purpose into execution. State v. Grayson, 1946-NMSC-025, 
50 N.M. 147, 172 P.2d 1019. 

Nature of attempted act. — If the intended act is 
not criminal there can be no criminal liability for an at- 
tempt to commit it. State v. Lopez, 1969-NMCA-115, 81 
N.M: 107, 464:P.2d 28, cert. denied, 81 N.M..140, 464 P.2d 
559 (1970), overruled on other grounds by State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 


‘ Attempt under this section requires intent to 


oned in a county detention center, attacked and stabbed a: 


correctional officer five times with a metal shank, defen- 
dant's convictions for attempted murder and aggravated 
battery of a peace officer did not violate double jeopardy. 
State v, Urquizo, 2012-NMCA-113, 288 P.3d 919, cert. 
granted, 2012-NMCERT-011. 

Convictions of attempted murder and aggravated 
battery violated double jeopardy. — Where defendant 
was convicted of attempted murder and aggravated battery 
with a deadly weapon; defendant's conduct was unitary; 
the indictment for attempted murder required the state 
to prove that defendant attempted to. commit murder and 
"began to do an act which constituted a substantial part of 
murder" but failed to commit the offense; the indictment for 
aggravated battery required the state to prove that defen- 
dant touched or applied force to the victims with a deadly 
weapon intending to injure the victims; the state's theory of 
the case to support both charges was that defendant beat, 
stabbed, and slashed the victims; and. the state offered 
the same testimony to prove both charges, the aggravated 
battery. elements were subsumed within the attempted 
murder elements and defendant's convictions violated 
the prohibition against double jeopardy. State v. Swick, 
2012-NMSC-018, 279 P.3d 747, rev'g 2010-NMCA-098, 148 
N.M. 895, 242 P.3d 462, overruling State v. Armendariz, 
2006-NMSC-036, 140 N.M. 182, 141 P.3d 526, 

Statute is general law, inapplicable if special law 
covers same matter. — Albuquerque's ordinance mak- 
ing it unlawful for any person under the influence to op- 
erate a vehicle is enforceable under and consistent with 
state law. The fact that the ordinance defines an attempted 
misdemeanor does not render it invalid under this section, 
which is a general.law not applicable.if a special law cov- 
ers the same matter. Moreover, former 64-15-7, 1953 Comp. 
(similar to 66-7-8 NMSA 1978), specifically authorized Al- 
buquerque to adopt additional traffic regulations. City of 
Albuquerque v. Chavez, 1978-NMCA-032, 91.'N.M, 559, 577 
P.2d 457, cert. denied, 91 N.M. 610, 577 P.2d 1256. 

Overt act necessary. — To constitute an attempt, de- 
fendant must do an overt act in furtherance of and with 
intent to commit a felony and tending but failing to ef- 
fect its.commission. State v. Lopez, 1969-NMCA-115, 81 
N.M. 107, 464 P.2d 28, cert. denied, 81 N.M. 140, 464 
P.2d 559, overruled on other grounds by State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d. 616. 

An attempt has been accomplished when an overt act, 
in furtherance of and tending to effect the commission of 
the felony, has been performed or undertaken with intent 
to commit the felony, State v, Rlawers) 197 1-NMSC; 091, 83 
N.M. 113, 489 P.2d 178). 

Attempted murder does not require that victim be 
injured. State, v. Gillette, 1985-NMCA-037,,102.N.M. 695, 
699 P.2d 626, ; 

Overt act described, — Overt act required hereun- 
der must be more than preparation; it must be in part ex- 
ecution of the intent to commit the crime, and slight acts 
in furtherance of that intent will constitute an attempt. 
State v, Trejo, 1972-NMCA-019, 83 N,M. 511,494 P.2d 173; 
State v. Stettheimer,,1980-NMCA-023, 94 N.M. 149, 607 
P.2d 1167, 

Purpose and effort involved. — The word ‘attempt’ 
was' more comprehensive than the word "intent," imply- 
ing both the purpose and the actual effort to carry. that 


commit felony; therefore, this is a specific intent crime 
and the statutory language states this requisite intent. 
State v. Dosier, 1975-NMCA-031, 88 N.M. 32, 536 Pad 
1088, cert. denied, 88 N.M: 28, 536 P.2d 1084. 
Specific intent required for attempted | first ile- 
gree murder. — Where defendant shot at officers to 
escape apprehension during prison break, there was in- 


~ sufficient evidence that defendant had formed a specfic 
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intent to kill as opposed to mere impulsive reactions; 
there was, therefore, insufficient evidence to convict him 
for attempted first degree murder. State v. Hernandez, 
1998-NMCA-167, 126 N.M. 377, 970 P.2d 149, cert. denied, 
126 N.M. 583, 972.P.2d 352. 

Sufficient evidence of unlawful transportation 
of a firearm. — Where defendant was convicted of un- 
lawful transportation of a firearm, and where defendant 
admitted that he was a felon at the time of the charged 
offense, and where the state presented evidence at trial 
that -he was driving his accomplice around town and 
was aware that his accomplice had brought a gun into 
the car, there was sufficient evidence for a jury to find 
that defendant transported a firearm. State v. Torres, 
2018-NMSC-013. 

Sufficient evidence of first- degree murder and 
attempted. first-degree murder. — Where defendant 
was convicted of first-degree murder and attempted first- 
degree murder, and where the state presented evidence at 
trial that defendant spent the day before the murder with 
another man who had a motive to kill the victim, that de- 
fendant secured for himself and the other man a ride to 
the apartment complex where the victim lived, that de- 
fendant and the other man disappeared from sight before 
gunshots were heard, that defendant and the other man 
were seen running back to their vehicle before driving off, 
and that occupants of the vehicle testified that defendant 
smelled like burnt matches, which is similar to the smell 
of gunpowder, there was sufficient evidence to support a 
jury finding that defendant had the deliberate intent to 
kill the victim, that he helped in the planning of the crime, 
and that he actively participated in the actual attempt to 
kill the victim. State v. Torres, 2018-NMSC-013. 

Intent must be corroborated by objective facts. — 
To convict a defendant of an attempt, the required crimi- 
nal intent must be sufficiently corroborated by objective 
facts. Such corroboration is required to prevent convic- 
tion on the basis of criminal intent alone, State v. Lopez, 
1983-NMSC-069, 100 N.M. 291, 669 P.2d 1086. 

Instruction on intent essential. — Since specific 
intent to murder was gist of crime of attempt to commit 
murder under Laws 1853-1854, p. 92 (former 40-6-10, 
1953 Comp,), refusal to instruct on question of intent con- 
stituted error. State v. Grayson, 1946-NMSC-025, 50 N.M. 
147, 172 P.2d 1019. 

Intent instruction. — The crime of attempted sod- 
omy (now criminal sexual penetration, Section 30-9- 
11 NMSA 1978) was a specific intent crime, and where 
there were no instructions regarding the element of spe- 
cific intent, conviction would be reversed. State v. Foster, 
1974-NMCA- 150, 87 N.M. 155, 5380 P.2d 949, 

Factual impossibility not defense. — A defense 
of impossibility is not available to a defendant charged 
with an attempt to traffic in a controlled substance, 
i.e, cocaine, where the defendant received money for 
what he represented as cocaine, but which due to a 
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circumstance unknown to him, in fact was not. State v, Lo- 
pez, 1983-NMSC-069, 100 N.M. 291, 669 P.2d 1086. 

Section does not apply to attempts regarding 
controlled substances. — The legislature intended to 
punish attempts regarding controlled substances under 
30-31-25A(3) NMSA 1978 specifically as felonies and con- 
sequently, this section does not apply to such attempts 
covered by 30-31-25A(3) NMSA 1978. State v. Mirabal, 
1989-NMCA-057, 108 N.M. 749, 779 P.2d 126, cert. denied, 
108 N.M. 7138, 778 P.2d 911. 

"Attempt" inconsistent with completed crime. — 
For an attempt under this section, the perpetrator must 
have failed to effect commission of the crime, and if the 
evidence is of the completed crime, then the crime of "at- 
tempt" is not involved. State v. Andrada, 1971-NMCA-033, 
82 N.M. 543, 484 P.2d 763, cert. denied, 82 N.M. 534, 484 
P.2d 754. 

Evidence of completed crime. — An attempt to 
commit a felony is an act done with intent to commit 
such crime but which fails of completion. State v. Lopez, 
1969-NMCA-115, 81 N.M. 107, 464 P.2d 23, cert. denied, 
81 N.M. 140, 464 P.2d 559 (1970), overruled on other 
grounds by State 'v. Ruffins, 1990-NMSC-035, 109 N.M. 
668, 789 P.2d 616. 

To instruct on an "attempt" where there is no evi- 
dence tending to establish failure to complete the crime 
would present a false issue to the jury. State v. Andrada, 
1971-NMCA-033, 82 N.M. 543, 484 P.2d 763, cert. denied, 
82 N.M. 534, 484 P.2d 754. 

Attempted burglary. — The jury, after it had found 
that the defendant shattered grocery store window, val- 
idly inferred that the window was broken in an attempt to 
enter and unlawfully take property from inside the store. 
State v. Serrano, 1964-NMSC-161, 74 a 412, 394 P.2d 
262. 

Attempted forgery. — It is possible to have a physical 
act which is an attempt to transfer one's interest in forged 
item but to have such an attempt'thwarted at some stage 
of perpetration. State v. Tooke, 1970-NMCA-068, 81 N.M. 
618, 471 P.2d 188, overruled on other grounds by State v. 
Ruffins, 1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Evidence that defendant represented himself as being 
person named as payee of check, and presented identifica- 
tion to this effect, supported conviction for attempted forg- 
ery, regardless of fact that state did not undertake to prove 
that the checks if presented to drawee bank would not 
have been paid, or that defendant did not have the right to 
use the payee's name, State v. Lopez, 1969-NMCA-115, 81 
N.M. 107, 464 P.2d 23, cert. denied, 81 N.M. 140, 464 P.2d 
559 (1970), overruled on other grounds by State v. Ruffins, 
1990-NMSC-035, 109 N.M. 668, 789 P.2d 616. 

Attempted trafficking in cocaine. — Defendant 
failed to effect the crime of possession with intent to dis- 
tribute because he never actually possessed the package 
containing cocaine which was addressed to him; neverthe- 
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less, the fact that he never actually possessed the pack- . 


age did not negate his intent to possess the package, as 
evidenced by his attempting to pick up the package, nor 
did it negate his intent to distribute the cocaine, as is 
evidenced by the amount of cocaine found in the pack- 
age. Therefore, he was properly convicted of attempted 
trafficking under this section and 30-31-20A(3). State v. 
Curry, 1988-NMCA-031, 107 N.M. 133, 753 P.2d 1321, 
cert. denied, 107 N.M. 182, 753 P.2d 1320. 

Defendant was properly convicted for attempted traf- 
ficking in cocaine since he committed the overt acts of 
accepting a sizeable amount of cash from an undercover 
narcotics officer and engaging in prior discussion of the 
illicit transaction. State v. Green, 1993-NMSC-056, 116 
N.M..273, 861 P.2d 954. 

Attempted sodomy. — Defendant's beating of minor, 
partially stripping him and straddling him with his fly 
open constituted active efforts to consummate the crime of 
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sodomy (now criminal sexual penetration) and were more 
than mere preparation. State v. Trejo, 1972-NMCA-019, 83 
N.M. 511, 494 P.2d 178. 

Murder during attempt to commit felony. — 
Felony-murder provision is: applicable once conduct in 
furtherance of the commission of a felony has progressed 
sufficiently to constitute an attempt to commit the felony. 
State v. Flowers, 1971-NMSC-091, 83 N.M. 113, 489 P.2d 
178. 

There was ample evidence to support a finding that de- 
fendant had accomplished an attempt to unlawfully take 
decedent's automobile before the bullet struck decedent in 
the head, and that defendant, at the time he killed de- 
cedent, was in the act of committing at least this felony. 
State v. Flowers, 1971-NMSC-091, 83 N.M. 113, 489 P.2d 
178. : 

Transferred intent applicable to attempted 
murder. — The doctrine of transferred intent applies 
to both murder and attempted murder. State v. Gillette, 
1985-NMCA-037, 102 N.M. 695, 699 P.2d 626. 

Multiple counts proper where there are mul- 
tiple victims. — The single violent act of firebombing a 
residence with six people inside gives rise to six counts 
of attempted second degree» murder. State v. Johnson, 
1985-NMCA-074, 103 N.M. 364, 707 P.2d 1174, cert. 
quashed, 103 N.M. 344, 707 P.2d 552. 

No such crime as attempted "depraved mind" mur- 
der. — The crime of attempted "depraved mind" murder 
does not exist since in order to convict for such an offense, 
the jury would have to find that the defendant intended to 
perpetrate an unintentional killing, a logical impossibility. 
State v. Johnson, 1985-NMCA-074, 103 N.M. 3864, 707 P.2d 
1174, cert. quashed, 103 N.M. 344, 707 P.2d 552. 

Attempted second degree murder of unintended 
victims. — If defendant committed an act, intending to 
kill someone but knowing that his act created a strong 
probability of death or great bodily harm’ to others, he is 
guilty of attempted second degree murder as to the others. 
State v. Johnson, 1985-NMCA-074, 103 N.M. 364, 707 P.2d 
1174, cert. quashed, 103 N.M. 344, 707 P.2d 552. 

Information adequate. — Information charging de- 
fendant with attempting to break and enter a certain 
grocery in the nighttime with intent to take property 
therefrom, alleged a felony offense, and since under the 
applicable statutory sections, theft of property of any value 
would have been a felony, value need not have been speci- 
fied in the information. State v, Serrano, 1964-NMSC-161, 
74 N.M., 412, 394 P.2d 262. 

Information insufficient. — An information that 
merely stated that crime was committed by assault failed 
to charge an attempt to commit the crime of murder by 
poisoning, drowning or strangling contemplated under 
Laws 1854-1855, p. 92 (former 40-6-10, 1953 Comp.). State 
v. Grayson, 1946-NMSC-025, 50 N.M. 147, 172 P.2d 1019 
(decided under prior law). 

Circumstantial evidence. — A conviction of poison- 
ing with intent to kill or injure under Laws 1854-1855, 
p. 94 (former 40-6-11, 1953 Comp.) could be had on cir- 
cumstantial evidence. State v. Holden, 1941-NMSC-017, 
45 N.M. 147, 113 P.2d 171. 

Inadmissible hearsay. — In prosecution for murder 
and attempted murder admission of extra-judicial state- 
ments attributed to children of victims was error where 
the children were not called as witnesses because defen- 
dant was denied his constitutional right of confrontation, 
being deprived of opportunity to cross-examine. State v, 
Lunn, 1971-NMCA-048, 82 N.M. 526, 484 P.2d 368. 

Instruction on abandoned intent not warranted. 
— Where defendant was charged with aiding and abet- 
ting in an attempted rape, and the evidence was uncon- 
tradicted that codefendant ripped off victim's shirt and 
attempted to take off her pants before he stopped his ag- 
gression, that the defendant had been in the automobile 
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prior to this action, and was in close proximity at the time, 
having left the automobile at the request of codefendant, 
therefore implicating himself in and giving his tacit con- 
sent to codefendant's actions, defendant's requested in- 
struction on abandonment of criminal intent was properly 
refused, State v. LeMarr, 1971-NMSC-082, 83 N.M. 18, 
487 P.2d 1088. 

Instruction on attempted rape. — In prosecution 
under federal act for rape on an Indian reservation, the 
federal court had jurisdiction to'instruct on lesser in- 
cluded offenses under state law, and it was error not to 
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instruct on attempted rape and other lesser offenses for) 


which there was some evidence, Joe v. United States, 510 
F.2d 1038 (10th Cir, 1974). 

Defendant could not create provocation which 
would reduce attempted murder to attempted man- 
slaughter, and his requested instruction: on attempted 
voluntary manslaughter, was therefore properly refused. 
State v. Durante, 1986-NMCA-024, 104 N.M.639, 725 P.2d 
839. 

Instruction on aggravated battery as lesser in- 
cluded offense. — Where there is no showing that, the 
defendant either intended to scare or intended to injure 
the victim, but the facts clearly show that the defendant 
intended to kill the victim, the trial court is correct in re- 
jecting an aggravated battery instruction as) a lesser. in- 
cluded offense of attempted murder.with a: firearm. State 
v, Simonson, 19838-NMSC-075, 100. N.M. 297, 669 P.2d 
1092. 

In a prosecution for attempted murder, the trial cause 
properly instructed. the jury on aggravated -battery as 
a lesser included offense at the state's request, because 
the elements of the lesser crime were a subset of the el- 
ements of the charged crime and, further, the defendant 
could not have committed the greater offense in the man- 
ner charged in the indictment without also committing 
the lesser offense. State v. Meadors, 1995-NMSC-073; 121 
N.M. 38, 908 P.2d,731. 

Evidence sufficient to sustain conviction of at- 
tempted fraud. —) Because of defendant's intimate 
knowledge of the workings of the county government— he 
had recently been county manager — the jury could prop- 
erly find that defendant made knowingly false representa- 
tions. This information coupled with the testimony of two 
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commissioners contradicting defendant's: testimony was 
found sufficient for conviction of attempted fraud. State v. 
Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92, aff'd 
in part, 1995-NMSC-077, 120 N.M. 740, 906 P.2d 731.\. 

Law reviews, — For article, "The Confusing Law of 
Criminal Intent in: New Mexico," see 5 N.M.L. Rev. 63 
(1974). . 

For note, "Criminal Law-The Use of Transferred Intent 
in Attempted Murder, a Specific Intent Crime: State v. Gil- 
lette," see 17 N.M.L. Rev. 189 (1987). 

For annual survey of New Mexico Criminal mie see 20 
N.M.L. Rev. 265 (1990). 

Am. Jur. 2d, A.L.R. and Cw.S,: references! —21 fer 
Jur. 2d Criminal Law §§ 158 to 160, 601. 

Assault; attempt to commit assault as fererre bfepaes 
79 A.L.R.2d 597, 

Receiving stolen goods: attempts to receive stolen prop: 
erty, 85 A.L.R.2d 259. 

Escape from prison, attempt to escape or commit prison 
breach as affected by means employed, 96 A.L.R.2d 520, 

Larceny by trick, confidence game, false pretenses, and 
the like, attempts to commit offenses of) 6A.L.R.3d 241. . 

‘Woman upon whom abortion:is committed or attempted 
as accomplice for purposes of rule requiring corroboration 
of accomplice testimony, 34.A.L.R.3d 858. 

Impossibility: comment note on impossibility. of con- 
summation of substantive crime as defense in criminal 
prosecution or for conspiracy or attempt to commit Aripe) 
37 A.L.R.3d 375. 

Duress, necessity, or, conditions of confinement as justi- 
fication for escape from prison, 69. A.L.R.3d 678. 

Drunken driving: attempt to commit crime as to driv- 
ing, being in control of, or operating a motor vehicle while 
intoxicated, 93 A.L.R.3d_ 7. 

Entrapment defense in sex offense prosecutions, 12 
A.L.R.4th 413. 

Construction and application of state statute governing 
impossibility of consummation as defense to prosecution 
for attempt to commit crime, 41.A.L.R.4th 588. 

Duress, necessity, or conditions of confinement as justi- 
fication for escape from prison, 54 A.L.R.5th 141, 

22.C.J.S. Criminal Law §§ 114, 116 to 121. 


A. Conspiracy consists of knowingly combining with another for the PURPORE of committing a 


felony within or without this state. 


B. Whoever commits conspiracy shall be punished:as follows: 
(1) ifthe highest crime conspired to be committed is a capital or first apa fel the 
person committing such conspiracy is guilty of a second degree felony; 
(2) if the highest crime conspired to be committed is‘a second degree felony, the person 
committing such conspiracy is guilty of a third degree felony; and 
(3) if the highest crime conspired to be committed.is a third degree felony. or a fourth de- 
gree felony, the person committing such conspiracy is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-28-2, enacted by Laws 
1963, ch. 303, § 28-2; 1979, ch. 257, § 1. 

Cross references. — For compounding a crime, see 30- 
22-6 NMSA 1978, 


ANNOTATIONS 


GENERAL CONSIDERATION. 
ELEMENTS OF CONSPIRACY. 
DOUBLE JEOPARDY. 

" EVIDENCE AND PROOF 
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A. 
ee 


IN GENERAL, . 
CIRCUMSTANTIAL EVIDENCE. 
-C, ACTS OF CONSPIRATORS. 

.D, SUFFICIENCY OF EVIDENCE. 
_INDICTMENT AND INFORMATION. 


I. GENERAL CON SIDERATION. 


Search of rental vehicle. — A passenger in a rental 
vehicle who is charged: with conspiracy! and is not on the 
rental contract does not have standing to challenge a 


V. 
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search of the vehicle. State v. Van Dang, 2005-NMSC-033, 
138 N.M. 408, 120 P.3d 830. 

Section applicable to crimes within and wataiilé 
of Criminal Code. — This section applies to conspiracies 
to commit crimes whether they are contained in the Crim- 
inal Code or are found elsewhere.in the New Mexico stat- 
utes, e.g., securities laws. State v. Shafer, 1985-NMCA-018, 
102 N.M. 629, 698 P.2d 902, cert. denied, 102 N.M. 613, 
698 P.2d 886. 

Conspiracy .to commit depraved-mind murder. 
— This section does not encompass: conspiracy to commit 
depraved-mind murder. State v. Baca, 1997-NMSC+059; 
124 N.M..333, 950:P.2d 776. 

Conspiracy to manufacture hisitinvegisdtnsnieita 
— Subsection A of this section does not clearly and 
unequivocally alert a person to the possibility of pros- 
ecution and punishment for conspiracy to manufacture 
methamphetamine, The court was not persuaded that a 
defendant-seller shares a purchaser's intent to. commit 
a crime merely because the defendant had knowledge of 
the purchaser's intended use of those goods or services 
at the time of the sale. In 'this context, knowledge of the 
other's criminal objective is not necessarily equivalent to 
an intention to bring about the objective.’State v. Maldo- 
nado, 2005-NMCA-072, 187 N.M. 699, 114 P.3d 379, cert. 
quashed, 2006-NMCERT-001, 139 N.M. 272, 131.P.3d 
659, 

Number of criminal conspiracies. — The mira 
of agreements to break the law determines the number 
of criminal conspiracies subject to prosecution. State v, 
Sanders, 1994-NMSC-043, 117 N.M. 452, 872 P.2d 870. 

Convictions of all conspirators unnecessary. — Al- 
though, it takes two or more to effect)a conspiracy, con- 
viction of all conspirators, or even more than one, is not 
required and ordinarily, the entry of a nolle prosequi as to 
other alleged conspirators does not vitiate the conviction 
of a remaining defendant charged with conspiring with 
them. State v. Verdugo; 1969-NMSC-008, 79 N.M. 765, 449 
P.2d 781. 

Fact that co-defendant's: substantive crimes dis- 
missed not determinative for conspiracy convic- 
tions, — There was sufficient evidence from which the 
jury could have inferred that defendant had agreed with 
co-defendant, as a sales representative and later as a 
sales manager of the condominium project, to sell unreg- 
istered securities and to engage in sales practices which 
had the effect of operating as a fraud upon purchasers, 
The fact that the substantive crimes of fraudulent prac- 
tices and the sale or offer to sell unregistered securities 
as to the co-defendant were dismissed by the’trial court 
is not determinative for the conspiracy convictions. The 
substantive crimes and the crime of conspiracy are differ- 
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ent, and involve separate concepts; and failure to convict. 


on one does not prevent a conviction on the other. State v. 
Shade, 1986-NMCA-072, 104.N.M. 710, 726 P.2d 864, cert, 
quashed, 104 N.M. 702, 726 P.2d 856, overruled on other 
grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 
879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 N.M. 740, 
906 P.2d 731. 

Applicability of Wharton's rule. — Wharton's rule 
provides that an agreement by two persons to commit 
a particular crime cannot be prosecuted as a conspiracy 
when the particular crime is of such a nature as to nec- 
essarily require the participation of two persons for its 
commission. The conduct involved in a conspiracy to 
commit trafficking under the Controlled Substances Act 
(Section 30-31-1 NMSA 1978 et seq.) is not like those of- 
fenses to which Wharton's rule traditionally applies and 
therefore the rule's presumption does not apply to such 
a conspiracy. State v. Carr, 1981-NMCA-029, 95 N.M. 
755, 626 P.2d 292, cert. denied, 95 N.M. 669; 625 P.2d 
1186, and cert. denied, 454 U.S, 853; 102 S. Ct. 298, 70 L. 
Ed. 2d 145 (1981), overruled on other grounds by State v. 
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Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92, aff'd 
in part, 1995-NMSC-077, 120 N.M. 740, 906 P.2d 731. 

Expansion of Wharton's Rule discouraged. — 
Where the conspiracy and the substantive offense are 
the same crime because the concerted action was. logi- 
cally necessary to prove the substantive offense, the 
multiple punishment, double-description analysis under 
principles of double jeopardy is the better analysis to be 
applied, and the future expansion of Wharton's Rule is ex- 
pressly discouraged. State v. Silvas, 2015-NMSC-006, aff'g 
2013-NMCA-093, 310 P.3d 621. 

Trafficking controlled substances with intent to 
distribute and conspiracy based on a single act. — 
Where defendant was convicted of trafficking a controlled 
substance by possession with intent to distribute in viola- 
tion of 30-31-20(A) NMSA 1978, and conspiracy to commit 
the same crime in violation of this section, both charges 
based on evidenceof a single sale of drugs by defendant; 
the defendant's conduct underlying both crimes was uni- 
tary, and the state relied on the same evidence, the single 
sale of drugs from defendant to the co-conspirator, as the 
basis to convict for both crimes; the defendant was con- 
victed twice and is being punished twice for the same 
offense, resulting. in a double jeopardy violation, State v, 
Silvas, 2015-NMSC-006, aff'g 2013-NMCA-098, 310 P.3d 
621. 

Wharton's Rule precluded a charge of conspiracy 
conspiracy to commit trafficking drugs. — Where de- 
fendant. was convicted for trafficking by possession with 
intent to distribute methamphetamine and for conspiracy 
to commit trafficking; the trafficking charge was based on 
a single sale of methamphetamine by defendant and to de- 
fendant's co-conspirator; defendant and the co-conspirator 
were the only parties involved: in the transaction; and the 
conspiracy charge was based on the same conduct as the 
trafficking charge, Wharton's Rule precluded the charge of 
conspiracy. State v. Silvas, 2013-NMCA-093, cert. granted, 
2013-NMCERT-009. 

Conspiracy not barred by incarceration. — In- 
carceration may prevent active participation in carry- 
ing out some of the acts of a conspiracy; it has no effect 
whatever in dampening initiatory conspiratorial activ- 
ity. State v. Gilbert, 1982-NMCA-081, 98 N.M. 77, 644 
P.2d 1066, 

Conspiracy not susceptible to firearm enhance- 
ment. — Since conspiracy is an initiatory crime which in- 
volves no physical act other than communication, it is not 
conceivable how a firearm could be used in the commis- 
sion of that offense, Accordingly, the crime of conspiracy is 
not susceptible to firearm enhancement under § 31-18-16 
NMSA 1978. State v, Padilla, 1994-NMCA-067, 118 N.M. 
189, 879 P.2d 1208. 

Derivative liability. — Defendant, as a conspirator, 
can be guilty of a substantive offense on a theory of deriv- 
ative liability, State v. Armijo, 1976-NMCA-126, 90 N.M. 
12, 558 P.2d 1151, 

Aiding and abetting and conspiracy are dis- 
tinct and separate concepts. State v. Armijo, 
1976-NMCA-126, 90 N.M. 12, 558 P.2d 1151. 

Knowledge essential to aiding and abetting. — 
One does not become a party to a conspiracy by aiding 
and abetting it unless one knows of the conspiracy. State v. 
Dressel, 1973-NMCA-113, 85 N.M. 450, 513 P.2d 187. 

Jury question. — When a series of illegal transac- 
tions has occurred, the issue of whether there is one 
conspiracy directed toward several acts or multiple con- 
spiracies is a factual one for the jury. State v. Hernandez, 
1986-NMCA-040, 104 N.M. 268, 720 P.2d 303, cert. denied, 
104 N.M, 201, 718 P.2d 1349, 

Sentencing for conspiracy to commit murder. — 
Conspiracy to commit murder is a felony "resulting in 
the death of a human being" within the meaning of Sec- 
tion 31-18-15A(2) (now Section 31-18-15A(4)) NMSA 
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1978. State v. Shije, 1998-NMCA-102, 125 N.M. 581, 964 
P.2d 142, 

Conspiracy as basis for post-conviction relief. — 
Where defendant claimed that an assistant district attor- 
ney, a state police officer and two other persons violated 
this section, that this conspiracy was directed against him 
and that as a result his conviction, judgment and sentence 
were illegal, but did not allege in what manner the alleged 
conspiracy affected him, he failed to state a basis for post- 
conviction relief. State v. Dominguez, 1969-NMCA-045, 80 
N.M, 328, 455 P.2d 194. 

Unit of prosecution for conspiracy is an agree- 
ment. — The unit of prosecution for conspiracy is the 
agreement to commit crime, not the criminal objectives 
of the agreement; that is, the individual crimes that the 
agreement sets out to accomplish. The legislature estab- 
lished a rebuttable presumption that multiple crimes are 
the object of only one, overarching, conspiratorial agree- 
ment subject to one severe punishment set at the highest 
crime conspired to commit. The totality of the circum- 
stances test is the mechanism to determine the excep- 
tional instances in which the presumption of singularity 
may be overcome by demonstrating the existence of more 
than one conspiracy. The factor considered in the totality 
of circumstances analysis include whether the location of 
the conspiracies is the same, whether there is a signifi- 
cant degree of temporal overlap between the conspiracies, 
whether there is an overlap of personnel between the con- 
spiracies; whether overt acts charged:and the role played 
by the defendant in the conspiracies are similar, whether 
there was a common goal among the conspirators, and 
whether the agreement contemplated bringing to pass 
a continuous result that would not continue without the 
continuous cooperation of the conspirators. State v. Gal- 
legos, 2011-NMSC-027, 149 N.M. 704, 254 P.3d 655. 


Il, ELEMENTS OF CONSPIRACY, 


Conspiracy is defined as a common design or agree- 
ment to accomplish an unlawful purpose or a lawful pur- 
pose by unlawful means. State v, Chavez, 1983-NMSC-087, 
99 N.M. 609, 661 P.2d 887. 

Overt act. not required. — Section does not require 
overt act in connection with the conspiracy, as conspiracy 
in New. Mexico is complete when the prohibited agreement 
is reached, State v. Davis, 1978-NMCA-122, 92 N.M, 341, 
587 P.2d 1352, cert. denied, 92 N.M. 353, 588 P.2d 554, 

The overt, act which constitutes the object of a conspir- 
acy is no part of the crime of conspiracy; an overt act is 
not required, but the crime is complete when the felonious 
agreement is reached. State v. Leyba, 1979-NMCA-105, 98 
N.M. 366, 600 P.2d 312; State v. Gilbert, 1982-NMCA-081, 
98 N.M. 77, 644 P.2d 1066. 

Common design is essence of conspiracy. State v. 
Armijo, 1976-NMCA-126, 90 N.M. 12, 558 P.2d 1151; State 
v. Farris, 1970-NMCA-067, 81 N.M. 589, 470 P.2d 561. 

Mutually implied understanding is sufficient so 
far as combination or confederacy is concerned. State v. 
Farris, 1970-NMCA-067, 81 N.M., 589, 470 P.2d 561; State 
v. Davis, 1978-NMCA-122, 92 N.M. 341, 587 P.2d 1852, 
cert. denied, 92 N.M. 353, 588 P.2d 554. 

Common design or mutually implied understand- 
ing. —.Conspiracy is defined in terms of a common de- 
sign or mutually implied understanding, State v. Armijo, 
1976-NMCA-125, 90 N.M. 10, 558 P.2d 1149, 

For a conspiracy to exist there must be a common design 
or a mutually implied understanding; an agreement. State 
v, Ross, 1974-NMCA-028, 86 N.M. 212, 521 P.2d 1161. 

Common design may be established by circumstan- 
tial evidence. State v. Davis, 1978-NMCA-122, 92 N.M. 341, 
587 P.2d 1352, cert. denied, 92 N.M. 353, 588 P.2d 554. 

Formal agreement. not necessary. — To estab- 
lish conspiracy formal agreement need not be proved; a 
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mutually implied understanding is sufficient to estab- 
lish the conspiracy. State v. Dressel, 1973-NMCA-113, 85 
N.M. 450, 513 P.2d 187; State v. Sheets, 1981-NMCA-064, 
96 N.M, 75, 628 P.2d 320, cert. quashed, 96 N.M. 116, 628 
P.2d 686. 

Knowledge of conspiracy necessary. — One cannot 
be a party’to a conspiracy unless one knows of the con- 
spiracy. State v. Sheets, 1981-NMCA-064, 96 N.M. 75, 628 
P.2d 320, cert. quashed, 96 N.M. 116, 628 P.2d 686, 

Mere: passive submission or acquiescence of 
conduct of others insufficient. — To be guilty of con- 
spiracy to shoot from a motor vehicle, there must have 
been an agreement that one of the parties thereto would 
shoot a firearm recklessly from the vehicle; the agree- 
ment could be explicit or a mutually implied understand- 
ing, but mere passive submission or acquiescence in the 
conduct of others would not suffice. State v. Mariano R., 
1997-NMCA-018, 123 N.M. 121, 934 P.2d 315, 

It takes at least two persons to effect a conspir- 
acy as the essence of’a conspiracy is a common design 
or agreement to accomplish an unlawful purpose or 
a lawful purpose by unlawful means. State v. Dressel, 
1973-NMCA-113, 85 N.M. 450, 513 P.2d 187; State v. 
Sheets, 1981-NMCA-064, 96 N.M. 75, 628 P.2d 320, cert. 
quashed, 96 N.M. 116, 628 P.2d 686. 

Conspiracy as single agreement. — Whether the 
object of a single agreement is to commit one or many 
crimes, it is in either:case that agreement which consti- 
tutes the conspiracy which’ the statute punishes. State v. 
Ross, 1974-NMCA-028, 86 N.M. 212, 521 P.2d 1161. 

Mere presence insufficient. — Where there was no 
evidence that defendant's partner had any knowledge what- 
soever of defendant's scheme, even though she was present 
with him while he was effectuating it, the evidence was 
insufficient to sustain a conviction for conspiracy. State v. 
Dressel, 1973-NMCA-118, 85 N.M. 450, 513 P.2d 187. 


III, DOUBLE JEOPARDY. 


Entailing single punishment. — The one agreement 
cannot be taken to be several agreements and hence sey- 
eral conspiracies because it envisages the violation of sev- 
eral statutes rather than one; thus, where there is, only 
one conspiracy and, therefore, only one conspiracy offense, 
only a single penalty can be validly imposed, State v. Ross, 
1974-NMCA-028, 86 N.M. 212, 521 P.2d 1161. 

Conspiracy and the completed offense’ are sepa- 
rate offenses and conviction of both does not amount to 
double jeopardy. State v. Armijo, 1976-NMCA-126, 90 N.M. 
12, 558 P.2d 1151, 

Double jeopardy not bar to conspiracy.and sub- 
stantive crime convictions. — Plea of double jeopardy 
is no defense to convictions for a substantive offense 
and a conspiracy to commit that offense. State v. Smith, 
1985-NMCA-011, 102 N.M. 512, 697 P.2d 612, 

Conspiracy to commit first-degree murder jis a 
second-degree felony and a fifteen-year term of 
imprisonment is an appropriate sentence. — Where 
defendant was convicted of first-degree murder, conspir- 
acy to commit first-degree murder, arson, and tampering 
with evidence due to his involvement in the murder of a 
man, and where defendant claimed that his fifteen-year 
sentence for conspiracy to commit first-degree murder 
violated double jeopardy and was an unconstitutional 
sentencing enhancement based on the victim’s death, 
defendant’s fifteen year sentence was the proper basic 
sentence for'a second-degree felony that'resulted in the 
death of a human being. The fact that’defendant’s sen- 
tence for conspiracy to commit first-degree murder took 
into account the factual consequence of the conduct, the 
victim’s. death, did not violate double jeopardy and was 
not an unconstitutional enhancement but rather the ap- 
propriate basic sentence for a second-degree felony that 
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resulted in the death of a human being. State v. Chavez, 
2021-NMSC-017. 

Punishment for both constitutional. — Although 
defendant had been convicted and was being punished for 
his conspiracy at the time of his trial, he was not placed in 
double jeopardy by being convicted and sentenced on the 
substantive counts. State v. Armijo, 1976-NMCA-126, 90 
N.M. 12,558 P.2d1151. 

Conspiracy does not arise out of same transaction 
as shoplifting. — A charge of conspiracy does not arise 
out of the same transaction which results in an indict- 
ment for shoplifting, and thus cannot be dismissed as in 
violation of a statute prohibiting the charging of separate 
or additional offense if it arises out of the same transac- 
tion, notwithstanding proof of the subsequent shoplifting 
may also tend to circumstantially prove the conspiracy 
charge. State v, Leyba, 1979-NMCA-105, 93 N.M. 366, 600 
P.2d 312, ; 

Two distinct crimes shown. — Evidence that a con- 
spiracy to commit burglary was entered on the evening 
of November 16th, that the conspirators unsuccessfully 
attempted to carry out the conspiracy at 10:30 p.m. of 
that day, and that the burglary was performed between 
9:00 and 9:30 a.m. of November 17th, showed two dis- 
tinct crimes, and there was no factual basis for the con- 
tention that they were either the same or so similar that 
multiple convictions were prohibited. State v. Watkins, 
1975-NMCA-126, 88 N.M. 561, 543 P.2d 1189, cert. denied, 
89 N.M. 6, 546, P.2d 71. 

Convictions for trafficking controlled substances 
with intent to distribute and conspiracy based on 
a single act. — Where defendant was convicted of traf- 
ficking a controlled substance by possession with intent 
to distribute in violation of 30-31-20(A) NMSA 1978 and 
conspiracy to commit the same crime in violation of this 
section, both charges based on evidence of a single sale 
of drugs by defendant; the defendant's conduct underly- 
ing both crimes was unitary, and the state relied on the 
same evidence, the single sale of drugs from defendant 
to the co-conspirator, as the basis to convict for both 
crimes; the defendant was convicted twice and is being 
punished twice for the same offense, resulting in a double 
jeopardy violation. State v. Silvas, 2015-NMSC-006, aff'g 
2013-NMCA-093, 310 P.3d 621. 

Two convictions for one conspiracy unconstitu- 
tional. — Because the defendant robbed two different vic- 
tims but only one conspiracy to commit the robberies existed, 
it was a violation of double jeopardy to convict the defendant 
for two conspiracies, as he was punished twice for the same 
offense. State v. Jackson, 1998-NMCA-092, 116 N.M. 180, 
860 P.2d 772, cert. denied, 115 N.M. 795, 858 P.2d 1274. 

Rebuttable presumption that multiple crimes are 
the object of only one overarching conspiratorial 
agreement. — Where the jury returned four conspiracy 
convictions against defendant arising from one shooting, 
conspiracy to commit aggravated battery (great bodily 
harm), conspiracy to commit aggravated battery (deadly 
weapon), conspiracy to commit aggravated assault and 
conspiracy to commit shooting at a dwelling, the state 
failed to overcome the presumption of a single overarching 
conspiratorial agreement where the evidence established 
that the location and time of the alleged conspiracies were 
the same, the personnel involved in the several charged 
conspiracies were the same, and defendant's role in the 
several charged conspiracies was the same. Defendant's 
multiple conspiracy convictions violated double jeopardy. 
State v. Comitz, 2019-NMSC-011. 

Rebuttable presumption that multiple crimes are 
the object of only one overarching conspiratorial 
agreement. — Where the jury returned four conspiracy 
convictions against defendant arising from one shooting, 
conspiracy to commit aggravated battery (great bodily 
harm), conspiracy to commit aggravated battery (deadly 
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weapon), conspiracy to commit aggravated assault and 
conspiracy to commit shooting at a dwelling, the state 
failed to overcome the presumption of a single overarching 
conspiratorial agreement where the evidence established 
that the location and time of the alleged conspiracies were 
the same, the personnel involved in the several charged 
conspiracies were the same, and defendant's role in the 
several charged conspiracies was the same. Defendant's 
multiple conspiracy convictions violated double jeopardy. 
State v. Comitz, 2019-NMSC-011. 

Rebuttable presumption of one conspiratorial 
agreement. — Where defendant was found guilty 
of conspiracy to commit criminal sexual penetration 
(CSPM) of a minor, conspiracy to commit kidnapping, 
conspiracy to commit intimidation or threatening a 
witness, and conspiracy to commit bribery of a wit- 
ness, and where the evidence established that the con- 
spiracy convictions involved the same victim and the 
same perpetrators, and occurred in the same location 
during the same time period, without any interven- 
ing events, the state did not present any evidence to 
overcome the presumption of singularity. Moreover, the 


‘actions of defendant and defendant's son were aimed 
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at furthering a single goal or purpose, facilitating the 
commission of CSPM upon the victim. State v. Garcia, 
2019-NMCA-056, cert. denied. 

Conviction for’ multiple conspiracies violated 
double jeopardy. — Where defendant and another as- 
sailant broke into the home of the victim armed with 
metal bars or bats and defendant struck victim with a 
metal bar, there was only one conspiracy to commit mul- 
tiple crimes and defendant's conviction of the lesser con- 
spiracy to commit aggravated battery violated double 
jeopardy. State v. Trujillo, 2012-NMCA-112, 289 P.3d 238, 
cert. granted, 2012-NMCERT-011. 

Where, following a fight at a bar between the victim 
and a conspirator, defendant and a conspirator assaulted 
the victim at a conspirator's residence and tied the vic- 
tim up; defendant guarded the victim with a knife; an- 
other conspirator gave the victim an overdose of heroin; 
defendant and conspirators carried the victim to the 
victim's car and drove the car to a church; the victim 
was still alive; defendant tried three times to snap the 
victim's neck; a conspirator tried to suffocate the victim 
with a plastic bag, and defendant tried to strangle the 
victim with the victim's shoelaces; defendant and the 
conspirators left the church and after consulting with 
other conspirators, returned to the church and set the 
victim and the victim's car on fire; defendant and other 
conspirators went to the residence of a conspirator with 
whom the victim had the bar fight and the conspirator 
paid fifty dollars to each conspirator; the entire sequence 
of events from the bar fight to the arson of the victim's 
car’occurred within an eight hour period; during that 
time, the conspirators exchanged numerous phone calls; 
and defendant was convicted of conspiracies to commit 
kidnapping, first degree murder, and aggravated arson, 
defendant entered into only one agreement and took part 
in only one conspiracy and the court vacated defendant's 
convictions of conspiracy to commit kidnapping and ar- 
son. State v. Gallegos, 2011-NMSC-027, 149 N.M. 704, 
254 P.3d 655. 


IV, EVIDENCE AND PROOF. 
A. IN GENERAL. 


Traffic in drugs in a drug-free school zone. — 
To convict a defendant of conspiracy to traffic drugs in 
a drug-free school zone, the state must prove that the 
defendant had knowledge that the transaction was oc- 
curring within a drug-free school zone. State v. Wilson, 
2010-NMCA-018, 147 N.M. 706, 228 P.3d 490, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 
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. Other evidence. — While common design is the es- 
sence of a conspiracy, this fact may be established by 
evidence other than that the parties came together and 
actually agreed upon a method of operation for the accom- 
plishment of the offense. State v. Deaton, 1964-NMSC- 062, 
74.N.M. 87, 390 P.2d 966. 

Laying foundation for testimony. — When a suf- 
ficient foundation is laid by the evidence to establish the 
existence of a conspiracy, the acts and declarations of cocon- 
spirators in pursuance of the common purpose.are admis- 
sible; whether conspiracy is directly charged or not. State v. 
Farris, 1970-NMCA-067, 81.N.M. 589, 470 P.2d 561. 

Out-of-court statements “made: by a -coconspirator 
about matters relating to the conspiracy are not admis- 
sible unless and until a prima facie:case of conspiracy 
is shown by other independent evidence. State v. Harge, 
1979-NMCA-120, 94 _N.M. 11, 606 P.2d 1105, overruled on 
other grounds by State. v. Penher; 1983-NMCA-116, 100 
N.M. 377, 671 P.2d 38, 

Order of proof not dispositive. — The trial court 
has wide discretion in supervising the order of proof in 
a conspiracy case, and hence regardless of whether acts 
and declarations of one coconspirator:were admitted prior 
to prima facie proof of a conspiracy,:the dispositive issue 
was whether there was prima facie proof of a conspiracy 
apart from those acts and declarations, that is, evidence 
sufficient to make a prima facie case which would support 
a finding. State v. Armijo, 1976-NMCA-126, 90 N.M.: 12, 
558 P.2d 1151. 

Presenting co-defendant's guilty plea in defen- 
dant's conspiracy trial. — The fact that a:co-defendant 
has pled guilty to conspiracy to commit murder, presented 
to the jury in a case involving the defendant's conspiracy, 
does not come within Rule 8038(22), N.M.R. Evid. (now see 
Paragraph V of Rule 11-803 NMRA), and is hearsay. State 
v. Urioste, 1980-NMCA-103, 94. N.M. 767, 617 P.2d 156, 
cert. denied, 94 N,M, 806,617 P.2d 1321. 


B. CIRCUMSTANTIAL EVIDENCE. 


Conspiracy proved by inference. — Conspiracy con- 
sists of knowingly combining with another for the purpose 
of committing a felony within or without this state. Direct 
evidence of an overt act is not required and the crime of 
conspiracy is complete when the felonious agreement is 
reached, The agreement may be inferred from statements 
relating circumstances from which the jury could infer 
that defendant had agreed to act with another. State v, 
Gonzales, 2008-NMCA-146, 145 N.M. 110,.194 P.3d 725, 
cert. denied, 2008-NMCERT-009, 145: N.M. 257, 196 P.8d 
488; State v..Lopez, 2007-NMSC-049, 142 N.M, 618, 168 
P.3d 7438; State v, Walters; 2007-NMSC-050, 142 N.M. 644, 
168 P.3d 1068, 

Established. through circumstantial evidence. 
— A conspiracy may be established, by circumstantial 
evidence, the agreement being a matter of inference from 
the facts and circumstances, which; considered as.a whole, 
show the parties united to accomplish the fraudulent 
scheme, State v, Ross, 1974-NMCA-028, 86.N.M, 212,621 
P.2d 1161. 

Whether the defendant combined with another for an 
unlawful purpose may be shown by circumstantial evi- 
dence or by a showing that evidence exists from which 
reasonable inferences may be drawn supporting the exis- 
tence of a conspiracy as shown from the facts and circum- 
stances, In re Ruben O., 1995-NMCA-051, 120 N.M, 160, 
899 P.2d 603, cert, denied, 120 N.M. 68, 898 P.2d.120. 

Circumstantial evidence for fact of inception of 
common design. — Question of when conspirators began 
to act in pursuance of a common design is ordinarily not 
the subject, of direct.proof; circumstances must be relied 
on to, establish the fact. State v. Farris, 1970-NMCA-067, 
81 N.M. 589, 470 P.2d 561, 
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Agreement a matter of inference, — A mutually im- 
plied understanding is sufficient so far as combination or 
confederacy is concerned, which agreement is generally a 
matter of inference deduced from the facts and circum- 
stances, and from the acts of the person accused done 
in pursuance of an apparent criminal purpose. State v. 
Armijo, 1976-NMCA-126, 90 N.M. 12, 558 P.2d 1151; State 
v, Deaton, 1964-NMSC-062, 74 N.M. 87, 390 P.2d 966." ~ 

Inference of conspiracy. — Conspiracy is seldom 
susceptible of direct proof and is usually established by 
inference from the conduct of the parties. State v. Dres- 
sel, 1973-NMCA-113, 85 .N.M. 450, 513 P.2d 187; State v. 
Sheets, 1981-NMCA-064; 96 N.M. 75, 628 P.2d 320, cert. 
quashed, 96 N.M. 116, 628 P.2d 686. 


C, ACTS OF CONSPIRATORS. 


Acts and declarations of coconspirators may be 
admitted into evidence whether or not conspiracy is di- 
rectly charged. State v. Armijo, 1976- NMCA- 126, 90 N.M. 
12, 558 P.2d 1151. 

Acts made during existence of conspiracy. — The 
acts and declarations of a conspirator to be admissible 
against his coconspirator must occur during the existence 
of the conspiracy. State v. Farris, 1970-NMCA-067, 81 
N.M. 589, 470 P.2d 561. 

Act made prior to consummation of crime, — A 
conspirator may testify to acts done or statements made 
by a coconspirator from the commencement to the consum- 
mation of the offense. State v. Robinson, 1972-NMCA-080, 
84 NM. 2,498 P2d 694, 2 

“Acts made prior to abandonment. — Rule that state- 
ments of a conspirator made after abandonment of the 
conspiracy or after it has terminated without accomplish- 
ing its object are inadmissible as against a co-conspirator, 
refers to those statements originally made among con- 
spirators, and not the testimony given at trial about those 
statements. State v, Robinson,’ 1972-NMCA-080, 84 N.M. 
2, 498 P.2d 694. 

Acts prior to inception of conspiracy. — While the 
acts and declarations of one conspirator during the exis- 
tence of a conspiracy are competent evidence against his 
coconspirators, no act or declaration made before 'the in- 
ception of the conspiracy may be binding, or given in evi- 
dence against the coconspirator on trial. State v. Farris, 
1970-NMCA-067, 81 N.M. 589, 470 P.2d 561.’* 


D, SUFFICIENCY OF EVIDEN CE.. 


Conspiracy to manufacture methamphetamine. 
— Where the evidence showed that defendant and others 
went into.a store to purchase Sudafed for methamphet- 
amine, that each. person went into the store separately in 
order to purchase a larger quantity of Sudafed, that Su- 
dafed was used in the manufacture of methamphetamine, 
and that defendant actually manufactured methamphet- 
amine on the day after the trip to the store to purchase the 
Sudafed, the jury could reasonably conclude that defen- 
dant conspired to manufacture methamphetamine. State v. 
Brown, 2010-NMCA-079, 148 N.M. 888, 242 P.3d 455, cert. 
denied, 2010-NMCERT-007, 148 N.M. 611, 241 P.3d 612, 

Conspiracy to intimidate a witness. — Evidence 
that defendant agreed with an accused murderer to ap- 
pear in court to shake up an eye witness to. the murder 
and make him afraid to testify truthfully or to have a 
lapse of memory in the murder trial and,to otherwise at- 
tempt to make sure that the witness refrained from testi- 
fying in a manner that would harm the accused murderer, 
was sufficient to support the conviction of defendant for 
conspiracy to intimidate a witness. State v. Martinez, 
2008-NMCA-019, 148 N.M. 428, 176 P.3d 1160, cert. de- 
nied, 2008- NMCERT-001, 143 NM. 397, 176 P3d 1129, 

Conspiracy to commit kidnapping. — Evidence 
that defendants, following an argument with the victims 
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about missing drugs, made the victims strip to their un- 
derwear and sit on a couch, that one defendant held a 
knife to the throat of one victim, that defendants searched 
victims’ clothes for the missing drugs, and that defen- 
dants removed money and identification from the victims' 
clothes, was sufficient to support an inference that the 
defendants worked together to confine the victims in the 
apartment and was sufficient to support the convictions 
for conspiracy to commit kidnapping. State v. Herrera, 
2015-NMCA-116, cert. denied, 2015-NMCERT-010. 

Conspiracy to commit forgery. — In defendant's 
trial for forgery, where the evidence established beyond 
a reasonable doubt that four personal checks belonging to 
four different people were washed and passed at four dif- 
ferent times, and where there was testimony that defen- 
dant had entered into an agreement with others to change 
genuine checks so that their effect was different from the 
original, there was sufficient evidence to prove beyond a 
reasonable doubt that defendant committed conspiracy to 
commit forgery. State v, Estrada, 2016-NMCA-066, cert. 
denied. 

Sufficient evidence of conspiracy to commit 
first-degree murder. — Where defendant was con- 
victed of conspiracy to commit first-degree murder, and 
where the state presented evidence at trial that defen- 
dant spent the day before the murder with another man 
who had a motive to kill the victim, that defendant se- 
cured for himself and the other man a ride to the apart- 
ment complex where the victim lived, that defendant and 
the other man disappeared from sight before gunshots 
were heard, that defendant and the other man were seen 
running back to their vehicle before driving off, and that 
occupants of the vehicle testified that defendant smelled 
like burnt matches, which is similar to the smell of gun- 
powder, there was sufficient evidence for a reasonable 
jury to find that defendant was part of an agreement 
with one or more to murder the victim. State v, Torres, 
2018-NMSC-013. 

Evidence sufficient. — Where defendant's primary 
co-conspirator beat, drugged, and tied the victim to a bed 
in defendant's residence; defendant did not object to the 
treatment of the victim; while the primary co-conspirator 


was absent from the residence for a lengthy period of time,. 


defendant watched the victim and did not assist the vic- 
tim or call the police; defendant did not object when the 
primary co-conspirator expressed an intention to kill the 
victim and burn the victim's car; defendant purchased 
charcoal liter fluid at the direction of the primary co- 
conspirator; defendant did not object when defendant's 
co-conspirators put the victim in the trunk of the victim's 
car; and while defendant remained at the residence, de- 
fendant's co-conspirators used the liter fluid to burn the 
car and kill the victim, there was sufficient evidence to 
convict defendant of conspiracy to commit kidnapping. 
State v. Bahney, 2012-NMCA-039, 274 P-3d 134, cert. de- 
nied, 2012-NMCERT-003. 

Where defendant's friends asked defendant for a ride 
from a party; one of the friends suggested that they go 
"do some shootings"; defendant agreed to the plan and 
drove to the location of a trailer selected by the friend; the 
friend exited defendant's vehicle and fired three shots at 
the trailer; the owner of the trailer had recently moved 
from the trailer, but kept some possessions in the trailer 
and parked two vehicles in front of the trailer; and defen- 
dant claimed that defendant had no reason to know that 
the trailer was occupied at the time of the shooting, the 
evidence was sufficient to prove that defendant had the 
requisite intent to agree and the intent to commit shoot- 
ing at a dwelling. State v. Coleman, 2011-NMCA-087, 150 
N.M. 622, 264 P.3d 523, cert. denied, 2011-NMCERT-008, 
268 P.3d 513. 

Where there was evidence that defendant or accom- 
plice or both assaulted victim and split the money taken 
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from the victim, this is sufficient evidence for the convic- 
tion of conspiracy to commit a robbery. State v. Lopez, 
2005-NMSC-036, 138 N.M. 521, 123 P.8d 754, overruled 
on other grounds, State v. Frawley, 2007-NMSC-057, 143 
N.M. 7, 172 P.3d 144. 

The size, frequency and manner of the transactions 
were evidence sustaining defendant's conviction for con- 
spiracy with two others to traffic in heroin. State v. Armijo, 
1976-NMCA-125, 90 N.M. 10, 558 P.2d 1149, 

Review of the record indicates the existence of substan- 
tial evidence to support the jury verdicts for conspiracy 
to commit fraud, and the evidence was such that the jury 
could reasonably determine that defendants knowingly 
committed the offense of conspiracy to commit fraud upon 
the district and state in excess of $20,000. State v. Crews, 
1989-NMCA-088, 110 N.M. 728, 799 P.2d 592, cert. denied, 
109 N.M. 232, 784 P.2d 419, 

Series of agreements. — The evidence was sufficient 
to convict defendant of separate counts of conspiracy to 
commit murder, kidnapping and armed robbery, where the 
evidence in the light most favorable to the state showed a 
distinct agreement to commit each crime. State v. Reyes, 
2002-NMSC-024, 132 N.M. 576, 52 P.3d 948. . 

Tampering with evidence. — Where there is no 
evidence suggesting that defendant encouraged his ac- 
complice to dispose of the gun or was present when the 
accomplice threw it away, there was insufficient evi- 
dence to support defendant's convictions for tampering 
with evidence and conspiracy to tamper with evidence. 
State v. Armijo, 2005-NMCA-010,; 136 N.M. 723, 104 
P.3d 1114. ; 

Sufficient evidence of conspiracy to commit tam- 
pering with evidence. — Where defendant was con- 
victed of second-degree murder, tampering with evidence 
and conspiracy to commit tampering with evidence, there 
was sufficient evidence to support defendant's conviction 
for conspiracy to commit tampering with evidence where 
the State sought to prove that defendant and another per- 
son by words or conduct agreed together to commit tam- 
pering with evidence by destroying a vehicle linked to the 
murder, and where the evidence at trial established that 
defendant drove the vehicle away from the shooting, left it 
parked in an alley and contacted an unidentified person 
who helped defendant obtain and pour gasoline on the ve- 
hicle and then start it on fire. Based on this evidence, the 
jury rationally could have concluded that defendant and 
the unidentified person who accompanied him to the gas 
station and the alley where the vehicle was parked agreed 
by words or conduct to set the car on fire with the intent to 
destroy evidence. State v. Chavez, 2022-NMCA-007, cert. 
granted. 

Conspiracy to commit tampering with evidence 
conviction reversed where conviction for underly- 
ing offense was reversed. — Where defendant was con- 
victed of conspiracy to commit tampering with evidence 
in the fourth degree, based on a finding that defendant 
tampered with evidence of second degree murder, mak- 
ing the tampering at issue a third degree tampering with 
evidence, and where the district court erred in instruct- 
ing the jury, thus requiring the reversal of defendant's 
second-degree murder conviction, defendant's conviction 
for conspiracy to commit tampering with evidence also 
required reversal, because the reversal of defendant's 
murder conviction rendered the degree of tampering that 
was conspired to be committed indeterminate, and where 
a jury does not find the level of the underlying offense, its 
determination that the defendant.tampered with evidence 
can only support a conviction for misdemeanor tamper- 
ing with evidence. This section only prohibits conspiracy 
to commit felonies, and therefore conspiracy to commit 
a misdemeanor is not a crime in New Mexico, State v. 
Chavez, 2022-NMCA-007, cert. granted. 
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Sufficient evidence. — Defendant's appearance along 
with several other people in a hardware store's surveil- 
lance footage showing burglaries was sufficient circum- 
stantial evidence to show that defendant had agreed with 
at least one of the other people to commit the burglaries 
to support defendant's conviction for conspiracy to commit 
burglary. State v. Gonzales, 2008-NMCA-146, 145 N.M. 
110, 194 P.3d 725, cert. denied, 2008-NMCERT-009, 145 
N.M. 257, 196 P.3d'488. 

There was sufficient: evidence to support defendant's 
conviction for conspiracy to commit first-degree, murder 
where. defendant testified that defendant incapacitated 
one of the occupants of a cabin while defendant's com- 
panions murdered and robbed the other occupants of the 
cabin. State v. Nieto, 2000-NMSC-031, 129 N.M. 688, 12 
P.3d 442, . 

Sufficient evidence of uniteriving crime(s). 
Where the jury must determine which of two ndlerissing 
crimes is supported by evidence, as opposed to determin- 
ing the, legality or constitutionality of the underlying 
crimes, a conviction for conspiracy will be upheld, not- 
withstanding that one of the underlying crimes may not 
have been supported by sufficient evidence. State v. Ol- 
guin, 1994-NMCA-050, 118 N.M, 91, 879 P.2d 92, aff'd in 
part, 1995-NMSC-077, 120 N.M. 740, 906 P.2d 731. 

Evidence found sufficient for conviction. State v. 
Bankert, 1994-NMSC-052, 117 NiM. 614, 875 P.2d 370; 
State v, Sellers, 1994-NMCA-053, 117 N.M. 644, 875 P2d 
400,.cert. denied, 118 N.M. 90, 879 P.2d 91; State v. Her- 
nandez, 1997-NMCA-006, 122 N.M..809, 932, P.2d 499. 


Evidence was insufficient to support verdict of con- 


spiracy to commit trafficking by..manufacture. where the 
evidence established that there was a meth lab in the 


kitchen of defendant's friend's trailer and additional meth. 


lab equipment in.a bedroom; that defendant was present in 
the trailer, hiding in a closet in a different bedroom when 
the meth lab was discovered; and that both defendant.and 
his friend were present in the trailer when the meth lab was 
discovered because the evidence.did not-lead to an inference 
that defendant had an agreement with friend to commit 
the offense of trafficking by manufacture. State v. Stefani, 
2006-NMCA-0738, 139 N.M. 719, 187.P.3d 659, cert. denied, 
2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278. 
Evidence that defendant used his truck to block 
the victim from leaving defendant's property; that 
defendant told the other defendants involved in the beat- 
ing of the victim by telephone to "hurry up" because. de- 
fendant did not know how long he could hold the victim; 
that..when the other defendants arrived, the defendant 
became involved in the beating of the victim, permitted 
the jury to conclude that the defendants shared an in- 
tent to hold the victim.and then beat him. State v. Hu- 
ber, 2006-NMCA-087, 140.N.M. 147, 140. P.38d 1096, cert. 
denied, 2006-NMCERT-007, 140 N.M, 279, 142 P.3d 360, 


V. INDICTMENT AND INFORMATION. 


Sufficiency of indictment. — An indictment for con- 
spiracy to commit perjury did not need to specify the per- 
jury’ defendant allegedly conspired to commit because the 
offense of conspiracy was complete when the agreement 
was reached. State v.' Benavidez, 1999-NMCA-053, 127 
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N.M. 189, 979 P.2d 234, aff'd in part, 1999-NMSC-041, 128 
N.M. 261, 992 P.2d 274. 

Charging in alternative. — Where defendant was 
charged under two counts enveloping a single conspir- 
acy which‘violated two statutes, the trial court did not 
err in refusing to dismiss either count as duplicitous, as 
although there was only one conspiracy, the two counts 
alternatively charged the single conspiracy. State v. ae 
1974-NMCA-028, 86 N.M, 212, 521 P.2d 1161, 

Where the conspiracy to burglarize and vandalize an 
insured: business involved acts not covered by the arson 
statute (Section 30-17-5 NMSA 1978), that section was 
nota special provision prohibiting the prosecution: of 
defendant under Section 30-15-3 NMSA 1978 relating 
to. damaging insured property, for the aspect of the con- 
spiracy directed toward burglary and vandalism. State v. 


Ross, 1974-NMCA-028, 86:N.M. 212, 521 P.2d 1161. 


Law reviews. — For note, "Criminal Law - The Use of 
Transferred Intent in Attempted Murder, a Specific Intent 
Crime: State v. Gillette," see 17 N.M.L. Rev. 189 (1987). 

For survey of 1990-91 criminal procedure and evidenom 
see 22 N.M.L. Rev. 713.(1992), 

Am. Jur. 2d, A.L.R. and C.J.S. references.— 16 ‘Anh 
Jur. 2d Conspiracy §§ 1 to 11. 

Right of accused:to bill of particulars, 5 A.L.R.2d 444. 

Joint liability for slander, 26 A,L.R.2d 1031. 

Liability for procuring breach of contract, 26 A.L.R. 2d 
1227, 96 A.L.R.3d 1294, 44 A.L.R.4th 1078. 

Conviction or acquittal of attempt to commit particular 
crime as bar to.prosecution for conspiracy to commit same 
crime, or vice versa, 53.A.L,R.2d 622, 

Limitation of actions: when does statute: of limitations, 
begin to run against civil action or criminal prosecution 
for conspiracy, 62.A.L.R.2d 1369. 

Gambling, criminal conspiracies as to, 91 A.L.R.2d 1148. 

Admissibility of statements of coconspirators made af- 
ter termination of conspiracy and outside accused's PTOBy 
ence, 4 A.L.R.3d 671. 

J urisdiction to, prosecute conspirator who is not in state 
at time of substantive criminal act, for offense committed, 
pursuant to conspiracy, 5 A.L.R.3d 887. 

False testimony: actionability of conspiracy to give or 
procure false. testimony or other evidence, 31 A.L.R.3d 
1423, 

Impossibility: comment note on impossibility of con- 
summation. of substantive crime as defense in criminal 
prosecution for conspiracy or attempt to commit crime, 37 
A.L.R.3d.375. 

Spouses, criminal conspiracy between, 14, A. L.R.3d 
838. 

Entrapment: availability of defense. of: entrapment 
where one accused of conspiracy denies participation in 
offense, 5 A.L.R.4th 1128, 

Prosecution or..conviction of one conspirator as. af- 
fected by disposition of case against coconspirators, 19, 
A.L.R.4th 192. 

Federal. criminal liability of narcotics conspirator for 
different substantive crime of other conspirator, 77 A.L.R. 
Fed. 661, 

When is conspiracy continuing offense for purposes of 
statute of limitations under 18 USCS § 3282, 109 A.L.R: 
Fed..616, 


30-28-3. Criminal solicitation; penalty. 


A. Except as to bona fide acts of persons authorized by law to investigate bi detect the com- 
mission of offenses by. others, a person is guilty of criminal solicitation if, with the intent that 
another person engage in conduct constituting a felony, he solicits, commands, requests, induces, 
employs or otherwise attempts to promote or facilitate another PETSOR | to engage in conduct consti- 


tuting a felony within or without the state. 
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B. In any prosecution for criminal solicitation, it is an affirmative defense that under circum- 

stances manifesting a voluntary and complete renunciation of criminal intent, the defendant: 

(1) notified the person solicited; and 

(2) gave timely and adequate warning to law enforcement authorities or otherwise made a 
substantial effort to prevent the criminal conduct solicited. 

The burden of raising this issue is on the defendant, but does not shift the burden of proof of the 
state to prove all of the elements of the crime of solicitation beyond a reasonable doubt. 

C.' It is not a defense that the person solicited could not be guilty of the offense solicited due to 
insanity, minority or other lack of criminal responsibility or incapacity. It is not a defense that the 
person solicited is unable to commit the crime solicited because of lack of capacity, status or other 
characteristic needed to commit the crime solicited, so long as the person soliciting or the person 
solicited believes that he or they have such capacity, status or characteristics. 

D.*»A person is not liable ‘for criminal solicitation when his’solicitation constitutes conduct 
of a kind that is necessarily incidental to the commission of the offense solicited. When the 
solicitation constitutes a felony offense other than criminal solicitation, which is related to but 
separate from the offense solicited, the defendant is guilty of such related felony offense and 
not of criminal solicitation. Provided, a defendant may be prosecuted for and convicted of both 
the criminal solicitation as well as any other crime or crimes. committed by the defendant or his 
accomplices or co- net ge pl [coconspirators], or the crime or crimes committed by the person 
solicited. 

E. Any person convicted of criminal solicitation shall be punished as follows; 

(1) ifthe highest crime solicited is a capital or first degree felony, the person soliciting such 
felony is guilty of a second degree felony; 

(2) if the highest crime solicited is a second fates felony, the person soliciting such a 
felony is guilty of a third degree felony; and 

(3) ifthe highest crime solicited is a third Hieroe felony or a fourth degree felony, the per- 
son soliciting such felony is guilty of a fourth degree felony. 


History: Laws 1979, ch. 265,81... Agreement not required. — The crime of solicitation 
Bracketed material. — The bracketed material was does not require an agreement, There need be only uni- 
inserted by the compiler and is not part of the law. lateral acts on the part of the accused of an inducement 
or request for another to commit a felony. State v, Gilbert, 

ANNOTATIONS j 1982-NMCA-081, 98 N.M. 77, 644 P.2d 1066. 


Intent. — Criminal solicitation is not committed in ve natilitate" and "promote" construed. — The terms 
a vacuum; it is a specific intent crime that requires the facilitate" and "promote" have common, well defined defi- 


solicitation of a substantive underlying crime. A person nitions, meaning respectively "to make easier or less dif 
is guilty of criminal solicitation if, with the intent that ficult," and to "further, or encourage." State v, Casteneda, 
another person engage in conduct constituting a felony, 1982-NMCA-046, 97 N.M. 670, 642 P.2d 1129, s 
the soliciting person solicits, commands, requests, in- Sufficient evidence of criminal solicitation to 
duces, employs or otherwise attempts to promote or fas» Commit tampering with evidence. — Where defen- 
cilitate another person to engage in conduct constituting dant was charged with voluntary manslaughter in the 
a felony within or without the state. State v. Martinez, stabbing death of his friend, and where the evidence 
2008-NMSC-060, 145 N.M: 220, 195 P.3d 1232. established that defendant called his girlfriend from 
Offense of solicitation requires some form of ac- the jail knowing that the police were investigating the 
tual communication from the defendant to either an stabbing, and told her to take his backpack, which con- 
intermediary or the person intended to be solicited, indi- tained cans of Dust-Off that the victim had been sniffing 
cating the subject matter of the solicitation. State v. Cot- or "huffing", and when defendant's girlfriend told defen- 


: F dant that she could not because the police were every- 
pahos aes * A she "sd bl tt arg where, defendant asked her to take the Dust-Off cans out 


Under this section, proof that defendant solicited, com- of the backpack and tell the police the backpack belonged 
mahded, requested, induced, or employed another to to someone else, the evidence supports findings that de- 
commit a felony necessarily requires evidence. that. the fendant intended his girlfriend to tamper with evidence 
defendant, in some manner, in fact communicated the so- consisting of his backpack and the Dust-Off cans inside 
licitation to the person or persons intended to be solicited. it and that defendant requested his girlfriend to tamper 
State v. Cotton, 1990-NMCA-025, 109 N.M. 769, 790 P.2d with evidence by concealing it and lying about ownership 
1050. cert. denied, 109 N.M. 751, 790 P:2d 1032. of the backpack, for the purpose of preventing his pros- 

AY eee complete arhomianiiettaiinn vate. c The ecution or conviction for stabbing the victim. State v. Fox, 
offense of solicitation is complete when the solicitation nie Since eka cert. pariee ‘motte EN a 
is made and it is immaterial that the object of the so- Double JPaROr ay: a ee Rive » UD ne *) eae oon 
licitation is never consummated, or that’ no overt steps D of this section, defendant could be convicted of crimi- 
are subsequently taken toward its consummation. State nal solicitation and conspiracy to commit murder, the trial 


; court's merger of the two offenses for sentencing purposes 
tokio BABE RAS BB AMATO F990 NoMa, B72, oBt8i Reg violated his right to be protected from double jeopardy. 
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State v. Vallejos, 2000-NMCA-075, 129 N.M. 424, 9 P.3d 
668, cert. denied, 129 N.M. 385, 9 P.3d 68. 

Convictions of voluntary manslaughter and ag- 
gravated burglary did not violate double jeopardy. 
— Where defendant shot the victim in the chest in defen- 
dant's vehicle, drove the unconscious victim in the vehic¢le 
to an isolated area, and defendant shot the victim twice in 
the head while the victim was still alive, defendant's con- 
victions of voluntary manslaughter for shooting the vic- 
tim in the chest and aggravated battery for shooting the 
victim in the head were not based on unitary conduct and 
did not violate defendant's right to be free from double 
jeopardy. State v. Urioste, 2011-NMCA-121, 267 P.3d 820, 
cert. granted, 2011-NMCERT-012. 

Solicitation incidental to conspiracy to commit 
murder. — The last sentence of Subsection D means that 
the charges of both criminal solicitation and conspiracy to 
commit murder can be prosecuted and submitted to the 
jury which can convict defendant of both charges; however, 
according to the first two sentences, defendant will not be 
held "liable" or "guilty" of criminal solicitation upon formal 
adjudication or entry of judgment and sentence by the trial 
court. State v. Vallejos, 2000-NMCA-075, 129 N.M. 424, 9 
P.3d 668, cert. denied, 129 N.M, 385, 9 P.3d 68. 

Solicitation incidental to conspiracy or liability 
as accessory. — If the theory of guilt of the principal of- 
fense is that of accessory liability for fraud or conspiracy 
to commit fraud, solicitation will be necessarily incidental 


to it and there can be no liability for solicitation. State 
v. McCall, 1983-NMCA-109, 101 N.M. 616, 686 P.2d 958, 
rev'd on other grounds, 1984-NMSC-007, 101 N.M. 32, 677 
P.2d 1068. 

Separate sentences for conspiracy and solicitation, 
if solicitation constitutes conspiracy, impermissible. 
—A formal adjudication of guilt of both conspiracy to com- 
mit and solicitation of the same felony is proper; however, 
the imposition of a separate sentence for solicitation when 
(1) a defendant is convicted and sentenced for conspiracy 
and (2) the solicitation also constitutes the conspiracy is not 
permissible. State v, Shade, 1986-NMCA-072, 104 N.M. 710, 
726 P.2d 864, cert. quashed, 104 N.M. 702, 726 P.2d 856, over- 
ruled on other grounds by State v. Olguin, 1994-NMCA-050, 
118 N.M. 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M. 740, 906 P.2d 781. 

Conduct incidental to commission of the offense 
committed. — Even though the defendant's actions in ne- 


-gotiating for the purchase of drugs fall within the definition 


of criminal solicitation, his conduct was necessarily inciden- 
tal to the crime of trafficking through the sale of a controlled 
substance and he could not be guilty of solicitation to traffic, 
State v. Pinson, 1995-NMCA-046, 119 N.M. 752, 895 P.2d 274. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Solici- 
tation to commit crime against more than one person or 
property, made in single conversation, as single or mul- 
tiple crimes, 24 A.L.R.4th 1324. 

15A C,J.S. Conspiracy §§ 34 to 78. 


ARTICLE 29 
Glues 


Sec. 
30-29-1. Glues; limiting the sales; requiring records; pen- 
alty. 


Sec. 
30-29-2. Glue; aerosol spray; abuse or possession for 
abuse; penalty. 


30-29-1. Glues; limiting the sales; requiring records; penalty. 


A. No person shall sell glue to any person under eighteen years of age. A New Mexico driver's 
license shall be prima facie proof of age. 

B. Wholesale distributors of glue shall make available to the health services divtsidn: of the 
health and environment department [department of health] and to law enforcement agencies of the 
state, county and municipality during business hours their records of all sales to retailers of glue. 

C, As used in this section, "glue" means what is commonly referred to as plastic or model 
airplane cement and includes any cement containing hexane, benzene, toluene, xylene, carbon 
tetrachloride, chloroform, ethylene dichloride, acetone, cyclohexanone, methyl ethyl ketone, me- 
thylisobutyl ketone, amyl acetate, butyl acetate, ethyl acetate, tricresyl phosphate, butyl alcohol, 
ethyl alcohol, isopropyl alcohol or methylcellosolve acetate. 

D. Any person violating any provision of this section is guilty of a petty misdemeanor. 


History: 1953 Comp., § 12-3-40, enacted by Laws 
1968, ch. 23, § 1; 1977, ch. 253, § 24; 1979, ch. 82, § 2. 

Bracketed material. — The bracketed material was in- 
serted by the compiler and is not part,of the law, Laws 1991, 
ch. 25, § 16 repealed former 9-7-4 NMSA 1978, relating to 
the health and environment department, and enacted a new 
9-7-4 NMSA 1978, creating the department of health. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Penal 
offense of sniffing glue o or similar volatile intoxicants, 32 
A.L.R.8d 1438, 


30-29-2. Glue; aerosol spray; abuse or possession for abuse; penalty. 


A. No person shall intentionally smell, sniff or inhale the fumes or vapors from a glue, aerosol 
spray product or other chemical substance for the purpose of causing a condition of or inducing 
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symptoms of intoxication, elation, euphoria, dizziness, excitement, irrational behavior, exhilara- 
tion, stupefaction or dulling of the senses, or for the purpose of in any manner changing, distorting 
or disturbing the audio, visual or mental processes. 

B. No person shall intentionally possess a glue, aerosol: spray product or other chemical sub- 
stance for any purpose set forth in Subsection A of this section. 

C. As used in this section, "glue" means what is commonly referred to as plastic or model 
airplane cement and includes any cement containing hexane, benzene, toluene, xylene, carbon 
tetrachloride, chloroform, ethylene dichloride, acetone, cyclohexanone, methyl ethyl ketone, me- 
thylisobutyl ketone, amyl acetate, butyl acetate, ethyl acetate, tricresyl phosphate, butyl alcohol, 
ethyl alcohol, isopropyl alcohol or methylcellosolve acetate. 

D. The provisions of this section do not apply to any aerosol spray product or other chemical 
substance used for legitimate medicinal purposes and obtained either on a prescription basis or for 
medicinal purposes by a person over the age of eighteen. 

E. Any person who violates any provision of this section is guilty of a misdemeanor. The sen- 
tence or fine may be waived in the discretion of the court in the case of any person who has not 
been previously convicted of violating this section and who has successfully completed a drug edu- 
cation or treatment program approved by the court. 


History: Laws 1979, ch. 82, § 1. intentional inhalation of product's fumes or vapors to pro- 
ANNOTATIONS duce intoxicating or similar effect, 50 A.L.R.5th 275. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Prod- 
ucts liability: recovery for injury or death resulting from 


ARTICLE 30 
Mercury 


Sec. 
80-30-1. Illegal possession of mercury. 


30-30-1. Illegal possession of mercury. 


Illegal possession of mercury consists of possessing more than one pound of mercury without 
also possessing a bona fide bill of sale or other instrument in writing relating to the mercury in 
possession stating the name and address of the seller, the name and address of the purchaser, the 
date of the sale, the amount sold and the price paid therefor; provided however, this section shall 
not be applicable to any person engaged in the business of mining, processing mercury, or to any 
person using mercury as an integral part of a tool, instrument or device in his business, or to a law 
enforcement officer in discharge of his duties. 

Whoever commits illegal possession of mercury is guilty of a fourth degree felony. 


History: 1953 Comp., § 54-5-17, enacted by Laws due process. State v. Davis, 1969-NMCA-047, 80.N.M. 347, 
1967, ch, 88, § 1. 455 P.2d 851, cert. denied, 80 N.M. 316) 454 P.2d 973. 
Cross references, — For evidentiary rule relating to While it is true that this section prohibits a formerly’ le- 
the use of presumptions in criminal cases, see Rule 11-302 gal possession, the act prohibited is intentional possession 
NMRA. of mercury in those instances covered hereunder. State v. 
Davis, 1969-NMCA-047, 80 N.M. 347, 455 P.2d 851, cert. 
ANNOTATIONS denied, 80 N.M. 316, 454 P.2d 973. 


Section is not an unreasonable restriction of Section ness gota 8 Pccae erat e in- 

‘ pe lariat rd nocence nor shifts burden of proof. State v. Davis, 

Monts, State « Davis, 1969-NMCA-O47, 30 NM, 347, 458 1969-NMCA-047, 80 N.M. 347, 455 P.2d 861, cert. denied, 
‘P.2d 851, cert. denied, 80 N.M. 316, 454 P.2d 973. 80 N.M, 316, 454 P.2d 973. 

Reasonable regulation of possession. — As physical State required to prove possession. — The pre- 
characteristics of mercury are such that there is no way to sumption of i innocence in this section is not destroyed 
identify a particular lot of mercury, it is reasonably neces- by an inference of guilt based either on a suspicion or 
sary to regulate possession of mercury in order to prevent an unproven fact as it requires the state to prove pos- 
theft, and the regulation of possession, as limited in this sec- © session of a specified item (mercury) in a stated amount 
tion, is reasonable, and does not violate the requirements of (more than one pound). State v. Davis, 1969-NMCA-047, 
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80 N.M. 347, 455 P.2d 851, cert. denied, 80 N.M. 316,454 
P.2d 973. 

Along with absence of bill of sale. — The state has 
the burden of proving that the defendant did not possess 
a bona fide bill of sale or other written instrument relat- 
ing to the mercury in defendant's possession; this nega- 
tive may be proved by the unexplained absence of a bill of 
sale or instrument in writing from which it may be (but is 
not required to be) inferred that defendant did not possess 
such an item, suchinference being an evidentiary matter. 
State v. Cranford, 1971-NMCA-008, 82 N.M. 331, 481 P.2d 
410. © 

Locus of bill of sale. — The bill of sile or other writ- 
ten instrument need not be on defendant's person in 
order to be possessed by the defendant. State v. Davis, 
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1969-NMCA-047, 80 N.M. 347, 455 P.2d 851, cert. denied, 
80 N.M. 316, 454 P.2d 973, 

Intent essential. — Criminal intent, an intent to pos- 
sess the mercury, is required for violation of this section. 
State v, Davis, 1969-NMCA-047, 80 .N.M. 347, 455 P.2d 
851, cert. denied, 80 N.M. 316, 454 P.2d 973. 

Evidence sufficient. — Evidence that, according to 
defendant, 60 pounds of mercury found in his closet was 
not supposed to be there, along with evidence that de- 
fendant acknowledged his guilt to investigating officer, 
permitted the inference that defendant did not possess a 
bona fide bill of sale or other written instrument relat- 
ing to the mercury in-his possession. State v, Cranford, 
1971-NMCA-008, 82 N.M. 331, 481 P.2d 410. 


ARTICLE 31 


Controlled Substances 


Sec, 

30-31-1. Short title. , 
30-81-2. Definitions. 
30-31-3. Duty to administer. 
30-31-4. Nomenclature, 
30-31-5, Schedules; criteria. 
80-31-6, Schedule I. 
380-31-7, Schedule II. 


30-31-8. Schedule ITI. 

30-31-9. Schedule IV. 

30-31-10, Schedule V. 

30-31-11. Regulations. 

30-31-12, Registration requirements. 

30-31-18. Registrations, 

30-31-14, Revocation and suspension of registration. 

30-31-15. Order to show cause. 

30-31-16, Records of registrants. 

30-31-17. Order forms. 

30-31-18, Prescriptions. 

30-31-19, Distributions by manufacturers or distribu- 
tors, 

80-31-20. Trafficking controlled substances; violation, 

30-31-21, Distribution toa minor. . 

80-31-22, Controlled or counterfeit substances; distribu- 
tion prohibited. 

30-31-23. Controlled substances; possession prohibited. 


30-31-1. Short title. 


Sec. 

80-31-24, Controlled substances; violations of adminis- 
trative provisions. 

30-31-25, Controlled substances; prohibited acts. 


80-31-25.1. Possession, delivery or manufacture of drug 


paraphernalia prohibited; exceptions. 

30-31-26, Penalties under other laws. 

30-31-27, Bar to prosecution. 

30-31-27.1. Overdose prevention; limited immunity. 

30-31-28, Conditional discharge for possession as first 
offense. 

30-31-29, Probationary period. 

80-31-30. Powers of enforcement personnel. 

30-31-31, Administrative inspections and warrants. 

30-31-32. Administrative inspections. 

30-31-33. Injunctions, 

30-31-34. Forfeitures; property subject. 

30-31-35, Forfeiture; procedure. 

30-31-36, Summary forfeiture. | 

30-31-37. Burden of proof. 

30-31-38, Cooperative duties of board. 

30-31-39. Education, 

30-31-40, Research; confidentiality. 

30-31-41, Anabolic steroids; possession; distripution, 
penalties; notice. 


Chapter 30, Article 31 NMSA 1978 maybe cited as the "Controlled Substances Act", 


History: 1953 Comp., § 54-11-1, enacted by Laws 
1972, ch. 84, § 1;:2005, ch. 280, § 1. 

The 2005 amendment, effective June 17, 2005, added 
the statutory reference to the act. 


ANNOTATIONS 


Civil and criminal penalties, — The Double Jeop- 
ardy Clause of the New Mexico constitution does not pro- 
hibit the legislature from assessing both civil and crimi- 
nal penalties for violations of the Controlled Substances 
Act. However, if the state elects to seek both criminal 
conviction and forfeiture of assets, the penalties must be 
parsed in a single, bifurcated proceeding. State v, Esparza, 
2003-NMCA-075, 133 N.M, 772, 70 P.3d 762, cert. denied, 
133 N.M. 771, 70 P.3d 761. 

Constitutionality. — The title of Laws 1972, Chap- 
ter 84 does not violate N.M. Const., art. IV, g 16 by 


embracing more than one subject, because although the © 
act amends sections of the state Drug and Cosmetic Act, 
the amendments are all concerned with drugs. State v. 
Romero, 1974-NMCA-015, 86 N.M. 99,519 P.2d 1180. 
Uniform scheme for controlling registrants and 
nonregistrants. — The legislature did not establish 
a parallel scheme for punishing violations of the Con- 
trolled Substances Act. That is, there is not one system 
for controlling registrants authorized to conduct. trans- 
actions in controlled substances and another for non- 
registrants. The punishment for violating a provision of 
the act depends not on.the offender's status. but on the 
nature of the violation. State v..Carr, 1981-NMCA-029, 
95 N:M. 755, 626 P.2d 292, cert. denied, 95, N.M. 669, 
625 P.2d 1186, and cert. denied, 454 U.S. 858, 102 S..Ct. 
298, 70 L. Ed. 2d 145 (1981), overruled on other grounds 
by State v. Olguin, 1994-NMCA-050, 118 N,M. 91, 879 
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P.2d 92, aff'd in part, 1995-NMSC-077, 120 N.M. 740, 
906 P.2d 781. 

Law reviews. — For note, "Criminal Procedure - Civil 
Forfeiture and Double Jeopardy: State v. Nunez," see 31 
N.M.L. Rey. 401 (2001). 

For note and comment, "Complying with Nunez: The 
Necessary Procedure for Obtaining Forfeiture of Property 
and Avoiding Double Jeopardy after State v. Esparza," see 
34 N.M. L. Rev. 561 (2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons $$ 17,19; ao, 130, 
141, 191, 206. 

Prosecutions based upon alleged illegal possession of 
instruments to be used in violation of narcotics laws, 92 
A.L.R.3d 47. 

Competency of drug addict or user to identify suspect 
material as narcotic or controlled substance, 95 A.L.R.3d 
978. 

Liability for discharge of at-will employee for refusal to 
submit to drug testing, 79 A.L.R.4th 105. 

Defense of necessity, duress, or coercion in prosecution 
for violation of state narcotics laws, 1 A.L.R.5th 938. 


30-31-2. Definitions. 
As used in the Controlled Substances Act: 


Validity, construction and application of state "drug 
kingpin" statutes, 30 A.L.R.5th 121, 

Validity, construction and application of state or local 
law prohibiting maintenance of vehicle for purpose of 
keeping or selling controlled substances, 31 A.L.R.5th 760. 

Validity, construction, and application of state statue 
criminalizing possession of contraband by individual in 
penal or correctional institution, 45 A.L.R.5th 767. 

Availability of defense of duress or coercion in prosecu- 
tion for violation of federal narcotics laws, 75 A.L.R. Fed. 
722. 

When may offender found guilty of multiple crimes un- 
der Comprehensive Drug Abuse Prevention and Control 
Act of 1970 (21 USCS §§ 841-851) be punished for only one 
offense, 80 A.L.R. Fed, 794. 

Validity under federal constitution of regulations, rules, 
or statutes requiring random or mass drug testing of pub- 
lic employees or persons whose employment is regulated 


_ by state, local, or federal government, 86 A.L.R. Fed. 420. 


Supreme Court's views on mandatory testing for drugs 
or alcohol, 145 A.L.R. Fed. 335. 
28 C.J.S. Drugs and Narcotics § 8 et seq. 


A. "administer" means the direct application of a controlled substance by any means to the 
body of a patient or research subject by a practitioner or the practitioner's agent; 

B. "agent" includes an authorized person who acts on behalf of a manufacturer, distributor or 
dispenser. It does not include a common or contract carrier, public warehouseperson or employee of 


the carrier or warehouseperson; 
C. "board" means the board of pharmacy; 


D. "bureau" means the narcotic and dangerous drug section of th Flinierdi division of the 
United States department of justice, or its successor agency; 
. E. "controlled substance" means a drug or substance listed in Schedules I through V of the 


Controlled Substances Act or rules adopted thereto; 

F. "counterfeit substance" means a controlled substance that bears the unauthorized trade- 
mark, trade name, imprint, number, device or other identifying mark or likeness of a manufac- 
turer, distributor or dispenser:other than the person who in fact manufactured, distributed or 
dispensed the controlled substance; . 

G. "deliver" means the actual, constructive or attempted transfer from one person to another of 
a controlled substance or cog gs substance analog, whether or not there is an agency relation- 
ship; 

H. "dispense" means to deliver a controlled substance to an ultimate user or research subject 
pursuant to the lawful order of a practitioner; including the administering, prescribing, packaging, 
labeling or compounding necessary to prepare the controlled substance for that delivery; 

I. | "dispenser" means a practitioner who dispenses and includes hospitals, pharmacies and clin- 
ics where controlled substances are dispensed; 

J. "distribute" means to deliver other than by administering or dispensing a controlled sub- 
stance or controlled substance analog; 

K. "drug" or "substance" means substances recognized as drugs in the official United States 
‘atantfencastl official homeopathic pharmacopoeia of the United States or official national for- 
mulary or any respective supplement to those publications. It does not include devices or their 
components, parts or accessories; 

L. "manufacture" means the production, preparation, compounding, conversion or processing 
of a controlled substance or controlled substance analog by extraction from substances of natural 
origin or independently by means of chemical synthesis or by a combination of extraction and 
chemical synthesis and includes any packaging or repackaging of the substance or labeling or re- 
labeling of its container, except that this term does not include the preparation or compounding of 
a controlled substance: 


1197 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-31-2 CRIMINAL OFFENSES 30-31-2 


(1) by a practitioner as anincident to administering or dispensing a controlled substance 
in the course of the practitioner's professional practice; or 

(2) by a practitioner, or by the practitioner's agent under the practitioner's supervision, for, 
the purpose of or as an incident to research, teaching or chemical analysis and not for sale; 

M. “narcotic drug" means any of the following, whether produced directly or indirectly by ex- 
traction from substances of vegetable origin or independently by means of chemical ayatiesisio or 
by-a combination of extraction and:chemical synthesis: 

(1) opium and opiate and any salt, compound, derivative or preparation of opium or dpiate: 

(2) any salt, compound, isomer, derivative or preparation that is a chemical equivalent of 
any of the substances referred to in Paragraph (1) of ios subsection, except the isoquinoline alka- 
loids of opium; 

(3) opium poppy and poppy straw, yesroding all parts of the plant. of the species Papaver 
somniferum L. except its seeds; or 

(4) coca leaves and any salt, compound, derivative or preparation of coca leaves, any salt 
compound, isomer, derivative or preparation that is a chemical equivalent of any of these sub- 
stances except decocainized coca leaves or extractions of coca leaves that do not contain cocaine or 
ecgonine; 

N. "opiate" means any substance having an addiction-forming or addiction-sustaining liabil- 
ity similar to morphine or being capable of conversion into a drug having addiction-forming or 
addiction-sustaining liability. "Opiate" does not include, unless specifically designated as controlled 
under Section 30-31-5 NMSA 1978, the dextrorotatory isomer of 3-methoxy-n-methylmorphinan 
and its salts, dextromethorphan: "Opiate" does include its racemic and levorotatory forms; 

O. "person" means an individual, partnership, corporation, association, institution, political 
subdivision, government agency or other legal entity; 

P.. "practitioner" means a physician, certified. advanced practice ahilsopbéntie physician, doc- 
tor of oriental medicine, dentist, physician assistant, certified nurse practitioner, clinical:nurse 
specialist, certified nurse-midwife, prescribing psychologist, veterinarian, euthanasia technician, 
pharmacist, pharmacist clinician or other person licensed or certified to prescribe and administer 
drugs that are subject to the Controlled Substances Act; 

Q. -"prescription" means an order given individually forthe person fon whom is prescribed a 
controlled substance, either directly from a licensed practitioner or the practitioner's agent to the 
pharmacist, including by means of electronic transmission, or indirectly by means of a written 
order signed by the prescriber, bearing the name and address of the prescriber, the prescriber's 
license classification, the name and address of the patient, the name and quantity of the drug pre- 
scribed, directions for use and the date of issue and in accordance with the Controlled Substances 
Act or rules,adopted thereto; 

R. "scientific investigator" means. a person Femisiccal to conduct research with controlled sub- 
stances in the course of the person's prot ae practice or research and includes analytical labo- 
ratories; 

S. -"ultimate user", means.a person who lawfully possesses a controlled. substance for the per- 
son's own use or for the use of a member of the person's household or for administering to an ani- 
mal under the care, custody and control of the person ‘or by a member of the person's household; 

T. "drug paraphernalia" means, except as to use in accordance with the Cannabis Regulation 
Act, [26-2C-1 to 26-2C-42 NMSA 1978],or the Lynn and Erin Compassionate Use Act [Chapter 26, 
Article 2B NMSA 1978], all equipment, products and materials of any kind that are used, intended 
for use or designed for use in planting, propagating, cultivating, growing, harvesting, manufac- 
turing,-compounding, converting, producing, processing, preparing, testing, analyzing, packaging, 
repackaging, storing, containing, concealing, injecting; ingesting, inhaling or otherwise introduc- 
ing into the human body a controlled substance or controlled substance analog in violation of the 
Controlled Substances Act. It:includes: ) 

(1). kits used, intended for. use or designed for use in pleeiiau, isaiivedive rtalbivedtiat, 
growing or harvesting any species of plant that is a controlled substance or controlled substance 
analog or from which a controlled substance can be derived; : 

(2). kits used, intended for use or designed for use in se ptrceattcgt ges coma amiah ase con- 
verting, producing, processing or preparing controlled substances or controlled substance analogs; 
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(3) isomerization devices used, intended for use or designed for use in increasing the po- 
tency of any species of plant that is a controlled substance; 

(4) testing equipment used, intended for use or designed for use in identifying or in analyz- 
ing the strength, effectiveness or purity of controlled substances or controlled substance analogs; 

(5) scales or balances used, intended for use or designed for use in weighing or measuring 
controlled substances or controlled substance analogs; 

(6) diluents and adulterants, such as quinine hydrochloride, mannitol, mannite dextrose 
and lactose, used, intended’ for use or designed for use in cutting controlled substances or con- 
trolled substance analogs; 

(7). blenders, bowls, containers, spoons and mixing devices used, intended for use or de- 
signed for use in compounding controlled substances or controlled substance analogs; 

(8). capsules, balloons, envelopes and other containers used, intended for use or designed 
for use in packaging small quantities of controlled substances or controlled substance analogs; 

(9) containers and-other objects used, intended for use or designed for use in storing or 
concealing controlled substances or controlled:substance analogs; 

(10) hypodermic syringes; needles and other objects used, intended for use or designed for 
use in parenterally injecting controlled substances or controlled substance analogs into. the hu- 
man body; 

(11) objects used, intended for use or designed for use in ingesting, inhaling or otherwise 
introducing cocaine into the human body, such as: 

(a) metal, wooden, acrylic, glass, stone, plastic or ceramic pipes, with or without 
screens, permanent screens, hashish heads or punctured metal bowls; 

(b) .. water pipes; 

(c) carburetion tubes and devices; 

(d) smoking and carburetion masks; 

(e) miniature cocaine spoons and cocaine vials; 

(f) chamber pipes; 

(g) carburetor pipes; 

(h) electric pipes; 

(i) air-driven pipes; 

~~) chilams; 

(k) bongs; or 

(1) .ice pipes or chillers; and . 

(12) in determining whether an object is drug pave pheshntia a court or other authority 
should consider, in addition to all other logically relevant factors, the following: 

(a) statements by the owner or by anyone in control of the object concerning‘its use; 
(b) the proximity of the object, in time and space, to a direct violation of the Controlled 
Substances Act or any other law relating to controlled substances or controlled substance analogs; 
(c) ispigmoxieniby of the object to controlled substances or controlled substance ana- 
logs; 
(d) the existence of any residue of a controlled substance or controlled sioatioha, ana- 
log on the object; 
(e) instructions, written or oral, provided with the object concerning its use; 
(f) descriptive materials accompanying the object that explain or depict its use; 
(g) the manner in which the object is displayed for sale; and 
(h) expert testimony concerning its use; 
U. "controlled substance analog" means a substance other than a controlled substance that 
has a chemical structure substantially similar to that of a controlled substance in Schedule I, II, 
III, IV or V or that was specifically designed to produce effects substantially similar to that of con- 
trolled substances in Schedule I, II, III, IV or V. Examples of chemical classes in which controlled 
substance analogs are found: 
(1) include: 
(a) phenethylamines; 
(b) N-substituted piperidines; 
(ec) morphinans; 
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(d) ecgonines; 

(e) quinazolinones; 

(f) .substituted indoles; and 

(g) -aryleycloalkylamines; and \ - 

(2) do not include those substances that are generally sobdeminatin as safe on affective 
within the meaning of the Federal Food, Drug, and Cosmetic Act or have been manufactured, dis- 
tributed or possessed in conformance with the provisions of an approved new drug application or 
an exemption for investigational use within the meaning of Section 505 of the Federal Food, tia 
and Cosmetic Act; 

V. “human consumption" includes application, injection, inhalation, ingestion or any oie 
manner of introduction; 

W. "drug-free school zone" means a public school, parochial school or private school or Piopsile 
that is used for a public, parochial or private school purpose and the area within one thousand feet 
of the school property line, but it does not mean any post-secondary school; and 

X. "valid practitioner-patient relationship" means a professional relationship, as defined by 
the practitioner's licensing board, between the practitioner and the patient. 


History: 1953 Comp., § 54-11-2, enacted by Laws added new Subsection M and redesignated former Sub- 


1972, ch. 84, § 2; 1979, ch. 2, § 1; 1981, ch. 31, § 1; sections M through Z.as Subsections N through AA, re- 
1987, ch. 68, § 1; 1989, ch. 177, § 19; 1990, ch. 19, § 2; | spectively. 
1997, ch, 244, § 2; 1997, ch. 2538, § 3; 2000, ch. 53, § 1; The 2017 amendment, effective June 16, 2017, ex- 


2001, ch. 50, § 2; 2002, ch. 100, § 2; 2005, thi: 152, § 9; cluded the plant Cannabis sativa L, and any part of the 
2006, ch. 17, § 1; 2008, ch. 44, § 5; 2009, ch. 102, § 2; plant, from the definition of "marijuana" in the Con- 


2017, ch. 140, § 2; 2019, ch. 116, § 9; 2021 (1st 8. S,), trolled Substances Act; in Subsection N, after "that is 
ch, 4, § 63. incapable of germination", added "or the plant Cannabis 
Cross references. — For the Federal Food, Drug and sativa L, and any part of the plant, whether growing or 
Cosmetic Act, referred to in the last undesignated para- not, containing a delta-9 tetrahydrocannabinol concen- 
graph of Subsection W, see 21 U.S.C. § 301 et seq. For Sec- tration of no more than three-tenths percent on a dry 
tion 505 of that act, also referred to in the last undesig- weight basis". 
nated paragraph of Subsection W, see 21 U.S.C, § 355. The 2009 amendment, effective June 19, 2009, in Sub- 
Compiler's notes. — Senate Bill 6, enacted by the section R, added "euthanasia technician". 
Fifty-Third Legislature, First Session, 2017, was vetoed The 2008 amendment, effective May 14, 2008, added 
by the governor on March 11, 2017. Pursuant to the First "certified advanced practice chiropractic physician" in 
Judicial District Court's decision in State ex rel. New Subsection R. 
Mexico Legislative Council v. Honorable Susana Marti- The 2006 amendment, effective July 1, 2006, revised 
nez, Governor of the State of New Mexico et al., D-101- Subsection Y to add parochial and private schools to the 
CV-2017-01550, and affirmed by S.Ct. Order No. S-1- definition of a drug-free school zone. 
SC-36731, on April 25, 2018, which held that Article IV, The 2005 amendment, effective June 17, 2005, pro- 
Section 22 of the New Mexico Constitution requires that vided in Subsection S that a "prescription" means an or- 
objections must accompany a returned bill, Senate Bill 6 der given by a licensed practitioner or the practitioner's 
was chaptered into law by the Secretary of State. agent, including an order given by electronic transmis- 
The 2021 (1st S.S.) amendment, effective June 29, sion, and providing that the order bear the name and ad- 
2021, removed the definitions of "hashish", "hemp", and. dress of the prescriber, his license classification, the name 
"marijuana", and revised the definition of "drug parapher- and address of the patient, the name and quantity of the 
nalia", as used in'the Controlled Substances Act; deleted drug prescribed, directions for use, and the date of issue; 
former Subsections L and M and redesignated former and added the definition of "valid practitioner-patient re- - 
Subsection N as Subsection L; deleted former Subsection lationship" in Subsection Z to mean the relationship de- 
O and redesignated former Subsections P through AA as fined by the practitioner's licensing board, 
Subsections M through X, respectively; in Subsection T, The 2002 amendment, effective July 1, 2002, inserted 
after "means", added "except as to use in accordance with "physician assistant, prescribing psychologist" in Subsec- 
the Cannabis Regulation Act or the Lynn and Erin Com- tion R. 
passionate Use Act", deleted former Paragraph W(7) and The 2001 amendment, effective June 15, 2001, substi- 
redesignated former Paragraphs W(8) through W(13) as tuted "rules" for "regulations" in Subsections E and S, and 
Paragraphs T(7) through T(12), respectively, in Paragraph inserted "pharmacist, pharmacist clinician" to the defini- 
T(11), after "introducing", deleted "marijuana", after "co- tion of "practitioner" in Subsection R. | 
caine", deleted "hashish or hashish oil", deleted former The 1997 amendment, effective June 20, 1997, added 
Subparagraph W(12)(e) and redesignated former Sub- "certified nurse-midwife" and “or certified" following "li- 
paragraphs W(12)(f) through W(12)(m) as Subparagraphs censed" in Subsection R. 
T(11)(e) through T(11)(), respectively;.and in Subsection The 1990 amendment, effective July 1, 1990, added 
U, added new paragraph designations "(1)" and "(2)" and Subsection Y and made minor stylistic changes through- 
redesignated former Paragraphs X(1) through X(7) as out the section. 
Subparagraphs U(1)(a) through U(1)(g), respectively, after The 1989 amendment, effective July 1, 1989, substi- 
Subparagraph U(1)(g), deleted "Specifically excluded from tuted "drug or substance" for "drug, substance or immedi- 
the definition of 'controlled substance analog’ are", and in ate precursor" in Subsection E; deleted former Subsection 
Paragraph U(2), added "do not include". M, which read: "immediate precursor’ means a substance 
The 2019 amendment, effective July 1, 2019, de- which the board has designated by regulation as being the 
fined "hemp" as used in the Controlled Substances Act; principal compound commonly used or produced primarily 
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as an immediate chemical intermediary used in the man- 
ufacture of a controlled substance, the control of which is 
necessary to prevent, curtail or limit manufacture"; re- 
designated former Subsections N through Y as present 
Subsections M through X; made minor stylistic changes 
in Paragraph (4) of Subsection O, in the first sentence of 
Subsection W, and in Subsection X; and in Subsection V 
inserted "or controlled substance analogs" in Paragraph 
(9) and in subparagraph (c) of Paragraph (13). 


ANNOTATIONS 


Drug paraphernalia defined. — Section 30-31-2V 
NMSA 1978 clearly and unambiguously does not include 
ephedrine within its definition of drug paraphernalia. 
State v. Mewhorter, 2005-NMCA-133, 188 N.M. 580, 124 
P.3d 215, cert. denied, 138 N.M. 586, 124 P.3d 564. 

Constitutionality, — The Drug Paraphernalia Act is 
not vague or overbroad. The General Stores, Inc, v. Binga- 
man, 695 F.2d 502 (10th Cir. 1982), 

Personal use exception. — Trafficking by manufac- 
ture as defined in Section 30-31-2M NMSA 1978 does 
not allow for a personal use exception. State v. Marshall, 
2004-NMCA-104, 136 N.M. 240, 96 P.3d 801, cert. denied, 
2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Search for "controlled substances". — Specification in 
a search warrant of "controlled substances" kept on prem- 
ises contrary to law was as precise as the situation permit- 
ted considering the wide variety of drugs used by addicts, 
the words used in the warrant having a definite meaning in 
that they referred to certain and definite lists of drugs and 
their derivatives, and left nothing to the discretion of the of- 
ficers. State v. Quintana, 1975-NMCA-034, 87 N.M. 414, 534 
P.2d 1126, cert. denied, 88 N.M. 29, 536 P.2d 1085, and cert. 
denied, 423 U.S. 832, 96 S. Ct. 54, 46 L. Ed. 2d 50 (1975). 

Term "constructive transfer" is not void under 
due process clause on the grounds of vagueness. State 
v. McHorse, 1973-NMCA-144, 85 N.M, 7538, 517 P.2d 75. 

Constructive delivery. — A "constructive delivery" 
occurs when the conduct of the parties is such as to be 
inconsistent with any other supposition than that there 
has been a change in the nature of the holding. State v. 
McHorse, 1973-NMCA-144, 85 N.M. 753, 517 P.2d 75. 

Aiding actual transfer. — Testimony that seller 
handed marijuana to defendant, who in turn handed it to 
undercover agent, was sufficient evidence of aiding and 
abetting "actual transfer" of marijuana. State v. Montoya, 
1974-NMCA-025, 86 N.M. 155, 520 P.2d' 1100. : 

"Distributing" includes prescription for other 
than legitimate medical purpose. — When a phy- 
sician writes a prescription neither for a legitimate 
medical purpose nor in the usual course of his profes- 
sional practice, he is "distributing" drugs. State v. Carr, 
1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. denied, 
95 N.M. 669, 625 P.2d 1186, and cert. denied, 454 US. 
858, 102 S. Ct. 298, 70 L. Hd. 2d 145 (1981), overruled on 
other grounds by State v. Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M. 740, 906 P.2d 7381. 

Agency not defense to distribution charge. — 
Court properly refused instructions defining agency and 
telling the jury that if the accused had acted as agent for 
police officers in obtaining heroin he could not be convicted 
of distributing it, since agency is not a defense to a distri- 
bution charge. State v. Bustamante, 1978-NMCA-062, 91 
N.M. 772, 581 P.2d 460. 

Mailing as distribution. — Placing a controlled sub- 
stance in the mail was a constructive transfer which had 
the effect of turning the controlled substance over to an 
agent for delivery and constituted a distribution. State v. 
McHorse, 1973-NMCA-144, 85 N.M. 758, 517 P.2d 75. 

Distribution to minor. — Neither the federal con- 
stitution nor 18 U.S.C. § 1716 preempt New Mexico 
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jurisdiction over distribution of controlled substances to 
a minor through the use of the mails. State v. McHorse, 
1973-NMCA-144, 85 N.M. 753, 517 P.2d 75. 

Subsection M virtually identical to USCA. — 
Subsection M of this section is virtually identical to 
the definition of manufacturing found in the Uniform 
Controlled Substances Act (1994). State v. Marshall, 
2004-NMCA-104, 136 N.M. 240, 96 P.3d 801, cert. denied, 
2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Distribution not required from manufacturing. 
— There is nothing in the language of Subsection M of 
this section to suggest that manufacturing requires dis- 
tribution or an intent to. distribute. State v. Marshall, 
2004-NMCA-104, 136 N.M. 240, 96 P.3d 801, cert. denied, 
2004-NMCERT-008, 136 N.M. 491, 100 P.3d 197. 

No personal use exception in Subsection M. — The 
legislature has not included personal use as'one of the ex- 
ceptions specifically set forth in Subsection M of this sec- 
tion. State v. Marshall, 2004-NMCA-104, 136 N.M. 240, 96 
P.3d 801, cert. denied, 2004-NMCERT-008, 136 N.M. 491, 
100 P.3d 197. 

Growing marijuana as manufacturer. — Defendant 
was a "manufacturer" of marijuana within the contempla- 
tion of 54-7-2, 1953 Comp. (now repealed), by reason of his 
being a grower and cultivator thereof. State v. Gonzales, 
1967-NMCA-030, 78 N.M. 591, 435 P.2d 210; State v. Ortiz, 
1967-NMCA-019, 78 N.M. 507, 433 P.2d 92 (decided under 
former law, statute repealed). 

Marijuana is not a narcotic drug under present 
statutes. State v. Mabrey, 1975-NMCA-098, 88 N.M. 227, 
539 P.2d 617. 

Marijuana was formerly classified as narcotic. 
— Expert witness’ identification of substance as canna- 
bis leaves, or a substance neither chemically or physically 
distinguishable from cannabis, was sufficient evidence for 
jury to find that the substance was a "narcotic drug" un- 
der former law. State v. Tapia, 1966-NMSC-245, 77 N.M. 
168, 420 P.2d 436 (decided under prior law). 

Cannabis sativa. — State was not required to show 
that the cannabis leaves were sown or cultivated, as indi- 
cated by the name "sativa." State v. Tapia, 1966-NMSC-245, 
77 N.M. 168, 420 P.2d 436 (decided under prior law). 

Substances held identical. — Marijuana, cannabis 
indica and cannabis sativa L. have been held to be identi- 
cal as a matter of law. State v. Everidge, 1967-NMSC-035, 
77 N.M. 505, 424 P.2d 787, cert. denied, sub nom. Greene 
v. United States, 386 U.S. 976, 87 S. Ct, 1171, 18 L. Ed. 
2d 136 (1967); State v. Romero, 1964-NMSC-245, 74 N.M. 
642, 397 P.2d 26 (decided before 1979 amendment). 

"Marijuana" and "cannabis indica" are merely geo- 
graphical oriented names of cannabis, whereas, "canna- 
bis sativa L." is the botanical name of cannabis. State v. 
Romero, 1964-NMSC-245, 74 N.M. 642, 397 P.2d 26 (de- 
cided before 1979 amendment). 

"Mature stalks" of marijuana exempt. — Where 
expert testified that marijuana in defendant's posses- 
sion was a "mature stalk" which is specifically exempted 
under this section, conviction for unlawful possession of 
marijuana could not be sustained. State v. Benavidez, 
1962-NMSC-137, 71 N.M. 19, 375 P.2d 333. 

Cocaine may be classified as "narcotic", — The 
legislature can rationally classify cocaine, a nonnar- 
cotic central nervous system stimulant, as a narcotic for 
penalty and regulatory purposes. State v. Chouinard, 
1981-NMSC-096, 96 N.M. 658, 634 P.2d 680, cert. denied, 
456 U.S. 930, 102 S. Ct. 1980, 72 L. Ed. 2d 447 (1982). 

Heroin is narcotic drug as matter of law. State 
v. Gonzales, 1974-NMCA-080, 86 N.M, 556, 525 P.2d 
916, overruled on other grounds by. State v. Bender, 
1978-NMSC-044, 91 N.M. 670, 579 P.2d 796 (decided un- 
der prior law). 

Jury instruction. — Trial court did not err in in- 
structing the jury, as a matter of law, that heroin was a 
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narcotic drug, since Subsection P (now Subsection O) of to the state of mind of the individual charged with the of- 
this section includes opium and any derivative of opium fense of selling, distributing or displaying drug parapher- 
within the definition of narcotic drug, and 30-31-6 nalia. The statutory definition of "drug paraphernalia" is 
NMSA 1978 lists heroin as one of the opium derivatives. thus clear and provides notice of what is prohibited, The 
State v. Romero, 1974-NMCA-015, 86 N.M. 99, 519 P.2d General Stores, Ine. v. Bingaman, 695 F.2d 502 (10th Cir. 
1180. 1982). 

A natural person is included within definition of Drug paraphernalia descriptive pratottater — Sub- 
"person." State v. Tucker, 1974-NMCA-049, 86 N.M. 553, section W(18)(f) (now Subsection V(13(f)), regarding descrip- 
525 P.2d 9138, cert. denied, 86 N.M. 528, 525 P.2d 888; State tive materials accompanying an object, does not constitute a 
v. Romero; 1974-NMCA-015, 86 N.M.99; 519 P.2d 1180; chilling factor nor invade the right of free speech. Any effect 
State v. McHorse, 1973-NMCA-144, 85.N. M. 758, 517 P. ad on protected speech is incidental. The General Stores, Inc. v. 
75. Bingaman, 695 F.2d 502 (10th, Cir. 1982). 

"Prescription" construed. — If a written direction Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am, 
is not for a substance to be used in treating. illness, it is Jur. 2d Drugs, Narcotics and Poisons §§ 1, 2, 6, 8, 9, 10, 14 
not a prescription as that term is used in the Controlled et seq., 33, 40, 48, 47,48, 49, 54 et seq., 66, 67, 69, 72, 75, 
Substances Act (30-31-1. NMSA 1978). State v. Carr, 76, 96, 98, 100, 120 et seq., 130, 1386, 140, 141, 153, 161 et 
1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. denied, seq., 179 et seq., 191, 200, 206, 211, 212; 229 BE seq. 

95 N:M. 669, 625 P.2d 1186, and cert denied, 454 U.S. 853, Chemically synthesized LSD, STP, MDA or other hal- 
102 S. Ct. 298, 70 L.'Ed. 24.145 (1981), overruled on other lucinogenic or psychedelic substances as narcotics for pur- 
grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, poses of drug prosecution, 50 A.L.R.3d 1284. 

879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 N.M. 740, Sufficiency of prosecution proof that substance defen- 
906 P.2d‘731. dant is charged with possessing or selling, or otherwise 
Drug paraphernalia guidelines adequately clear. unlawfully dealing in, is marijuana, 75 A.L.R.3d 717. 
— The guidelines present in Subsection W (now Subsec- Competency of drug addict or user to identify suspect 
tion V) are adequate to alert law enforcement officers as material as narcotic or controlled substance, 95 A. L. R.3d 

to what activity is specifically proscribed. The General 978. 
Stores, Inc. v. Bingaman, 695 F.2d 502 (10th Cir. 1982). 28 C.J.S. Drugs and Narcotics § 1 et seq. 


Drug paraphernalia. — The "intended for use" lan- 
guage in Subsection W (now Subsection V).is applicable 


30-31-3.. Duty to administer. 


A. The board shall administer the Controlled Substances Act and may add by regulation sub- 
stances to the list of substances enumerated in Schedules I through IV pursuant to the procedures 
of the Uniform Licensing Act [61-1-1 through 61-1-31 NMSA 1978]; In determining whether a 
substance has the potential for abuse, the board shall consider the following: 

(1) the actual or relative abuse of the substance; 

(2) the scientific evidence of the pharmacological effect of the substance, if known; 

(8) . the state of current scientific knowledge regarding the substance; 

(4) the history and current pattern of abuse; 

(5). the scope; duration and significance of abuse; 

(6) the risk to the public health; and 

(7) the potential of the substance to produce psychic or physiological dependence liability, 

iB. After considering the factors enumerated in Subsection A ofthis section, the board shall 

make findings and issue regulations controlling the substance if it finds the substance has a po- 
tential for abuse. 

C. If any substance is designated as a controlled substance under federal law and notice is 
given to the board, the board may, by regulation, similarly control the substance under the Con- 
trolled Substances Act after providing for a hearing pursuant to the Uniform Licensing Act. ; . 

D, Authority to control under this section does not extend to distilled spirits, wine, malt beverages, 
tobacco or pesticides as defined in the Pesticide Control Act [76-4-1 through 76-4-839 NMSA 1978]. 


History: 1953 Comp., § 54-11-3, enacted by Laws read: "If the board designates a substance as,an im- 
1972, ch. 84, § 3; 1989, ch. 177, § 20; 2006, ch. 16, § 1. mediate precursor, substances which are precursors 

The 2006 ‘amendment, effective July 1, 2006, deleted of the controlled precursor shall not be subject to 
former Subsection E which provided that the board ex- control solely because they are precursors of the con- 
clude any nonnarcotic substance from a schedule if the trolled precursor"; redesignated former, Subsections 
substance may, under 61-11-22 NMSA 1978, be lawfully D through F as present Subsections C through E; sub- 
sold over the counter without a prescription. stituted all of the language of Subsection D beginning 

The 1989 amendment, effective July 1, 1989, in with "pesticides" for "economic poisons as defined 
Subsection A deleted former Paragraph (8), which in Section.45-9-2 NMSA 1958"; and in Subsection E 
read: "whether the substance is an immediate pre- substituted "Section 61-11-22 NMSA 1978" for "Sec- 
cursor of a substance already controlled under the tion 67-9-53;NMSA 1953", 


Controlled Substances Act"; inserted "of this section" 
in Subsection ‘B; deleted former Subsection C, which 
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30-31-4 CONTROLLED SUBSTANCES 30-31-5 


ANNOTATIONS 


Board's scheduling of drugs not unconstitutional 
delegation of authority. — To allow the board of phar- 
macy to schedule drugs, resulting in the attachment of dif- 
fering criminal penalties for the possession of scheduled 
drugs, is not an unconstitutional delegation of author- 
ity under N.M. Const., art. III, § 1. Montoya v, O'Toole, 
1980-NMSC-045, 94 N.M. 303, 610 P.2d 190. 

Penalty provisions applicable to drugs scheduled 
by regulation. — Express legislative authority is not re- 
quired to make the penalty provisions of the Controlled 
Substances Act (30-31-1 NMSA 1978) applicable to drugs 


30-31-4. Nomenclature. 


scheduled by administrative regulation. State v. Reams, 
1981-NMCA-158, 98 N.M. 372, 648 P.2d 1185, aff'd in 
part, rev'd on other grounds, 1982-NMSC-075, 98 N.M. 
215, 647 P.2d 417. 

Law reviews. — For annual survey of New Mexico law 
relating to administrative law, see 12 N.M.L. Rev. 1 (1982). 

For annual survey of New Mexico law relating to consti- 
tutional law, see 12 N.M.L. Rev. 191 (1982). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons §§ 17, 19, 33, 179, 
181, 187, 188. 

28 C.J.S. Drugs and Narcotics § 117 et seq. 


The controlled substances listed or to be listed in Schedules I through V are included by what- 
ever official, common, usual, chemical or trade name designated. 


History: 1953 Comp., § 54-11-4, enacted by Laws 
1972, ch. 84, § 4. 


30-31-5. Schedules; criteria. 


There are established five schedules of controlled substances to be known as Schedules IT, ITI, 


IV and V. 


A. The board shall place a substance in Schedule I if it finds that the substance: 


(1) has a high potential for abuse; and 


(2) has no accepted medical use in treatment in the United States or lacks accepted safety 


for use in treatment under medical supervision. 


B. The board shall place a substance in Schedule II if it finds that: 
(1) the substance has a high potential for abuse; 
(2) the substance has a currently accepted medical use in treatment j in the United States 
or currently accepted medical use with severe restrictions; and 
(3) the abuse of the substance may lead to severe psychic or physical dependence. 
C. The board shall place a substance in Schedule III if it finds that: | 
(1) the substance has a potential for abuse less than the substances listed in Schedules I 


and IT; 
and 


chological dependence. 


(2) the substance has a currently accepted medical use in treatment in the United States; 


(3) abuse of the substance may lead to moderate or low physical dependence or high psy- 


D. The board shall place a substance in Schedule IV if it finds that: 
(1) the substance has a low potential for abuse relative to the substances in Schedule III; 
(2) the substance has a currently accepted medical use in treatment in the United States; and 
(3) abuse of the substance may lead to limited physical dependence or psychological de- 


pendence relative to the substance in Schedule III. 


E. The board shall place a substance in Schedule V if it finds that: 
(1) the substance has a currently accepted medical use in treatment in the United States; and 
(2) abuse of the substance may lead to limited physical dependence or psychological de- 
pendence relative to the substances in Schedule IV. 


History: 1953 Comp., § 54-11-5, enacted by Laws 
1972, ch. 84, § 5. 


ANNOTATIONS 


Board's scheduling of drugs not unconstitu- 
tional delegation of authority. — To allow the board 
of pharmacy to schedule drugs, resulting in the attach- 
ment of differing criminal penalties for the possession 


of scheduled drugs, is not an unconstitutional delega- 
tion of authority under N.M. Const., art. III, § 1. Mon- 
toya v. O'Toole, 1980-NMSC-045, 94 N.M. 303, 610 P.2d 
190. 

Cocaine may be classified as narcotic. — The leg- 
islature can rationally classify cocaine, a nonnarcotic cen- 
tral nervous system stimulant, as a narcotic for penalty 
and regulatory purposes because of the similarity between 
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cocaine and narcotic drugs in terms of cocaine's potential 1981-NMSC-096, 96 N.M. 658, 634 P.2d 680, cert. denied, 
for societal harm. Chouinard v. State, 1980-NMCA-168, 456 U.S, 930, 102 S, Ct. 1980, 72 L. Ed, 2d 447 (1982). 
96 N.M. 7838, 685 P.2d 986, rev'd on other grounds, é; . 


30-31-6. Schedule I. 


The following controlled substances are included in Schedule I: . 
A. any of the following opiates, including their isomers, esters, ethers, salts; and salts of iso- 
mers, esters and ethers, unless specifically exempted, whenever the existence of these isomers, 
esters, ethers and salts is possible within the specific chemical designation: 
(1) acetylmethadol; 
(2) allylprodine; 
(3) alphacetylmethadol; 
(4) alphameprodine; 
(5) alphamethadol; 
(6) benzethidine; 
(7) betacetylmethadol; 
(8) betameprodine; 
(9) betamethadol; 
(10) betaprodine; 
(11) clonitazene; 
(12) dextromoramide; 
(18) dextrorphan; 
(14) diampromide; 
(15) diethylthiambutene; 
(16) dimenoxadol; 
(17) dimepheptanol; 
(18) dimethylthiambutene; 
(19) dioxaphetyl butyrate; 
(20) dipipanone; 
(21) sthulmathaliniamh nie ee 
(22) etonitazene; 
(23) etoxeridine; 
(24) - furethidine; 
(25) hydroxypethidine; 
(26) ketobemidone; ' 
(27) levomoramide; 
(28) levophenacylmorphan; 
(29) morpheridine; 
(30) noracymethadol; 
(31) norlevorphanol; 
(32) normethadone;’ 
(33) norpipanone; 
(384) phenadoxone; 
(35) phenampromide; 
(86) phenomorphan; 
(37) phenoperidine; 
(38) piritramide; 
(39) proheptazine; 
(40) properidine; 
(41). racemoramide; and 
(42) trimeperidine; 
B, ' any of the following opium derivatives, their salts, isomers and salts‘of isomers, unless spe- 
cifically exempted, whenever the existence of these salts, isomers and salts of i isomers is possible 
within the specific chemical designation: ) 
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(1) acetorphine; 

(2) acetyldihydrocodeine; 

(3) benzylmorphine; 

(4) codeine methylbromide; 

(5) codeine-N-oxide; 

(6) cyprenorphine; 

(7) desomorphine; 

(8) dihydromorphine; 

(9) etorphine; ) 

(10) heroin; 

(11). hydromorphinol; 

(12) methyldesorphine; 

(13) methyldihydromorphine; 

(14) morphine methylbromide; 
(15). morphine methylsulfonate; : 

(16) morphine-N-oxide; 

(17). myrophine; 

(18) nicocodeine; 

(19) . nicomorphine; 

(20) . normorphine; 

(21) pholceodine; and 

(22) thebacon; - 

C. . any material, compound, mixture or preparation that contains any quantity of the following 
hallucinogenic substances, their salts, isomers and salts of isomers, unless specifically exempted, 
whenever the existence of these salts, isomers and salts of isomers is possible within the specific 
chemical designation: 

(1) 3,4-methylenedioxy amphetamine; 
. (2) 5-methoxy-3,4-methylenedioxy amphetamine; . 
(3) .3,4,5-trimethoxy amphetamine; 
' .-(4) bufotenine;.. 
(5) diethyltryptamine; . 
(6) dimethyltryptamine; 
(7) 4-methyl-2,5-dimethoxy amphetamine; 
(8) ibogaine; 
(9) lysergic acid diethylamide; 
(10) mescaline; 
(11) peyote, except as otherwise provided in the Controlled Substances Act; 
(12) N-ethyl-3-piperidyl benzilate; 
(183) N-methyl-3-piperidyl benzilate; 
(14). psilocybin; 
(15) psilocyn; 
(16) synthetic cannabinoids, including: 

(a) 1-[2-(4-Gmorpholinyl)ethyl]-3-(1-naphthoyl)indole; 

(b) 1-butyl-3-(1-napthoyl)indole; 

(c) 1-hexyl-3-(1-naphthoyl)indole; 

(d) 1-pentyl-3-(1-naphthoyl indole; 

(e) 1-pentyl-3-(2-methoxyphenylacetyl) indole; 

(f) cannabicyclohexanol (CP 47, 497 and homologues: 5-(1,1-dimethylheptyl)-2-[(1R,3 
S)-3-hydroxycyclohexyl] “phenol (CP-47,497); and 5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-hydroxycycloh 
exyl]-phenol; 

(g) 6aR,10aR)-9-(hydroxymethyl)-6, 6-dimethyl-3-(2-methyloctan-2-yl)-6a, 7,10, 10a- 
tetrahydrobenzo[c|chromen-1-ol); 

(h) dexanabinol, (6a8, 10aS)- 9- (hydroxymethyl! 6,6- dimethyl- 3-(2-methyloctan-2-yl)- 
6a,7,10,10a-tetrahydrobenzo[c]chromen-1-ol; 

(i) 1-pentyl-3-(4-chloro naphthoyl) indole; 
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(j) (2-methyl-1-propyl-1H-indol-3-yl)-1-naphthalenyl-methanone; and 
(k) 5-(1,1-dimethylheptyl)-2-(3-hydroxy cyclohexyl)-phenol; . 

(17) 3,4-methylenedioxymethcathinone; 

(18) 3,4-methylenedioxypyrovalerone; 

(19) 4-methylmethcathinone; 

(20) 4-methoxymethcathinone; 

(21) 3-fluoromethcathinone; and 

(22) 4-fluoromethcathinone; 

D. the enumeration of peyote as a controlled substance does not apts to the use of peyote in 
bona fide religious ceremonies by a bona fide religious organization, and members of the organiza- 
tion so using peyote are exempt from registration, Any person who manufactures peyote for or dis- 
tributes peyote to the organization or its members shall comply with the federal Comprehensive 
Drug Abuse Prevention and Control Act of 1970 and all other requirements of law; 

E. the enumeration of Schedule I controlled substances does not apply to: 

(1) hemp pursuant to rules promulgated by the board of regents of New Mexico state uni- 
versity on behalf of the New Mexico department of agriculture; 

(2) cultivation of hemp by persons pursuant to rules promulgated by the board of pecans 
of New Mexico state university on behalf of the New Mexico department of agriculture; 

(83) tetrahydrocannabinols or chemical derivatives of tetrahydrocannabinols, including 
tetrahydrocannabinols or chemical derivatives of tetrahydrocannabinols with concentrations of 
up to five percent as measured using a post-decarboxylation method and based on percentage 
dry weight, possessed by a person in connection with the cultivation, transportation, testing, re- 
searching, manufacturing or other processing of the plant Cannabis sativa L., or any part of the 
plant whether growing or not, if authorized pursuant to rules promulgated, pursuant to the Hemp 
Manufacturing Act [Chapter 76, Article 24 NMSA 1978], by the board of regents of New Mexico 
state university on behalf of the New Mexico depateas of agriculture or the department of en- 
vironment; or 

(4) tetrahydrocannabinols or chemical derivatives of tetrahydrocannabinols, including tet- 
rahydrocannabinols or chemical derivatives of tetrahydrocannabinols in any concentration pos- 
sessed by a person in connection with the extraction of tetrahydrocannabinols or chemical de- 
rivatives of tetrahydrocannabinols, if authorized pursuant to rules promulgated, pursuant to the 
Hemp Manufacturing Act, by the board of regents of New Mexico state university on behalf of the 
New Mexico department of agriculture or the department of environment; and 

F. controlled substances added to Schedule I by rule adopted by the board pursuant to Sec- 
tion 30-31-3 NMSA 1978. 


History: 1953 Comp., § 54-11-6, enacted by Laws The 2021 (1st S.S.) amendment, effective June 29, 


1972, ch. 84, § 6; 1978, ch. 22, § 8; 2005, ch. 280, § 2; 2021, removed "marijuana", "tetrahydrocannabinols" 
2007, ch. 210, § 8; 2011, ch. 16, § 1; 2017, ch. 189, § 2; and "hashish" from.the list of Schedule I controlled sub- 
2017, ch. 140, § 3; 2018, ch. 41, § 1; 2019, ch. 116, § 10; stances, and made conforming amendments; in Subsec- 
2021 (1st S.S.), ch. 4, § 64. tion C, deleted Paragraph C(10) and redesignated former 
Cross references. — For the Comprehensive Drug Paragraphs C(11) through C(16) as Paragraphs C(10) 
Abuse Prevention and Control Act of 1970, see 21 U.S.C. through C(15), respectively, deleted former Paragraphs 
§ 801 et seq. C(17) and C(18) and redesignated former Paragraphs 
Compiler's notes. — Laws 2018, ch. 41, § 2 provided C(19) through C(25) as Paragraphs C(16) through C(22), 
that if acts making amendments to Section 30-31-6 respectively; and in Subsection E, after "the enumeration 
NMSA 1978 are enacted by the first and second sessions of", deleted "marijuana, tetrahydrocannabinols or chemi- 
of the fifty-third legislature, the provisions of those acts cal derivatives of tetrahydrocannabinol as", and deleted 
shall be reconciled and compiled in accordance with the former Paragraphs E(5) and K(6), which related to the use 
provisions of Section 12-1-8 NMSA 1978, notwithstanding of marijuana, tetrahydrocannabinols or chemical deriva- 
that the amendments were not made in the same session tives of tetrahydrocannabinols and the use, dispensing 
of the legislature. This section includes language enacted and prescribing of prescription drugs that contain mari- 
by Laws 2017, ch. 139, § 2 and Laws 2017, ch. 140, § 3, juana, tetrahydrocannabinols or chemical derivatives of 
which were given force of law by the New Mexico Supreme tetrahydrocannabinols, 
Court in State of ex rel. New Mexico Legislative Council, The 2019 amendment, effective July 1, 2019, ex- 
v. Honorable Susana Martinez, Governor of the State ‘of empted hemp from the list of Schedule I controlled sub- 
New Mexico:et al., S.Ct. Order No. S-1-SC-36731, which stances; in Subsection E, Paragraph E(1), deleted "indus- 
held that Article IV, Section 22 of the New Mexico Con- trial", after "hemp by", deleted "qualified entities" and 
stitution requires that objections must accompany a re- added "persons", and after "pursuant to rules", deleted 
turned bill, and has been reconciled with Laws 2018, ch. "adopted by" and added "promulgated by the board of re- 
41, § 1 pursuant to Laws 2018, ch. 41, § 2. gents of New Mexico state university on behalf of", and 
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added new Paragraphs E(3) and E(4) and redesignated 
former Paragraphs E(3) and E(4) as Paragraphs E(5) and 
E(6), respectively. 

The 2018 amendment, effective July 25, 2018, ex- 
empted the use, dispensing, possession, prescribing, stor- 
age or transport of a prescription drug that the United 
States food and drug administration has approved and 
that contains marijuana, a tetrahydrocannabinol deriva- 
tive or a chemical derivative of tetrahydrocannabinol 
from the enumeration of marijuana, tetrahydrocannabi- 
nols or chemical derivatives of tetrahydrocannabinol as 
Schedule I controlled substances; and in Subsection E, 
added Paragraph E(4). 

2017 Amendments. — Laws 2017, ch. 140, § 3, effec- 
tive June 16, 2017, specified that the enumeration of mar- 
ijuana, tetrahydrocannabinols, or chemical derivatives of 
tetrahydrocannabinol as Schedule I controlled substances 
does not apply to cultivation of industrial hemp by quali- 
fied entities pursuant to rules adopted by the New Mexico 
department of agriculture; and added Paragraph K(1) and 
designated the remaining language of Subsection E as 
Paragraph E(2), 

Laws 2017, ch. 139, § 2, effective June 16, 2017, speci- 
fied that the enumeration of marijuana, tetrahydrocan- 
nabinols, or chemical derivatives of tetrahydrocannabi- 
nol as Schedule I controlled substances does not apply to 
industrial hemp, pursuant to rules promulgated by the 
board of regents of New Mexico state university on behalf 
of the New Mexico department of agriculture; and added 
Paragraph E(1) and designated the remaining language of 
Subsection E as Paragraph E(2). 

The 2011 amendment, effective March 31, 2011, in 
Paragraphs (19) through (25) of Subsection C, added syn- 
thetic cannabinoids and other synthetic drugs to the list 
of Schedule I controlled substances, 

The 2007 amendment, effective July 1, 2007, amended 
Subsection E to exclude from Schedule I marijuana that is 
used by qualified patients pursuant to the Lynn and Erin 
Compassionate Use Act. 

The 2005 amendment, effective June 17, 2005, added 
Subsection F to provide that the board may by rule add 
controlled substances to Schedule I. 


30-31-7. Schedule II. 


ANNOTATIONS 


Sufficient evidence that chemicals were syn- 
thetic cannabinoids. — Where defendant was con- 
victed of trafficking methamphetamine and distribution 
of synthetic cannabinoids based on evidence that an ac- 
complice, at the direction of defendant, delivered meth- 
amphetamine and the chemicals PB-22 and 5F-PB22 
hidden in deodorant sticks to an inmate.confined in the 
Curry county detention center, and where defendant 
claimed that the state failed to prove that the substances 
were synthetic cannabinoids because the particular 
chemicals were not listed as controlled substances under 
the New Mexico Controlled Substances Act (CSA), there 
was sufficient evidence to establish beyond a reasonable 
doubt that the chemicals collected from the deodorant 
sticks were "synthetic cannabinoids" within the meaning 
of this section where the state presented testimony from 
an expert in forensic chemistry that the chemicals PB-22 
and 5F-PB22 are categorized as synthetic cannabinoids 
because while completely synthetic, the chemicals mimic 
the effects of cannabis. State v, yng 2018-NMCA-030, 
cert. denied. 

Insufficient evidence that ease was syn- 
thetic cannabinoid, — Where defendant was arrested 
and charged with a single count of possession of synthetic 
cannabinoids, and where defendant claimed that there 
was insufficient evidence to support his conviction because 
the state failed to meet its burden of proving that the 
substance in his possession was a synthetic cannabinoid, 
there was insufficient evidence to’ support defendant's 
conviction where the state failed to introduce evidence 
that scientific testing was ever done to determine what 
chemicals were present in or applied to the substance 
found in defendant's possession, and therefore could not 
prove that the substance contained a chemical that falls 
either into one of the classes of chemicals listed in a stat- 
ute or regulation or within the neurochemical definition 
of synthetic cannabinoid. State v. Arias, 2018-NMCA-057. 

Law reviews. — For discussion of Indian law concern- 
ing peyote's use for religious purposes, see 18 N.M.L. Rev. 
403 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Compe- 
tency of drug addict or user to identify suspect material as 
narcotic or controlled substance, 95 A.L.R.3d 978. 


A. The following controlled substances are included in Schedule II: 

(1) any of the following substances, except those narcotic drugs listed in other schedules, 
whether produced directly or indirectly by extraction from substances of vegetable origin, or inde- 
pendently by means of chemical synthesis, or by combination of extraction and chemical synthesis: 

(a) opium and opiate, and any salt, compound, derivative or preparation of opium or 


opiate; 


(b) any salt, compound, isomer, derivative or preparation thereof that is chemically 
equivalent or identical with any of the substances referred to in Subparagraph (a) of this para- 
graph, but not including the isoquinoline alkaloids of opium; 


(c) opium poppy and poppy straw; and 


(d) coca leaves and any salt, compound, derivative or preparation of coca leaves, and 
any salt, compound, derivative or preparation thereof that is chemically equivalent or identical 
with any of these substances, but not including decocainized coca leaves or extractions that do not 


contain cocaine or ecgonine; 


(2) any of the following opiates, including their isomers, esters, ethers, salts and salts of 
isomers, whenever the existence of these isomers, esters, ethers and salts i is possible within the 


specific chemical designation: 
(a) alphaprodine; 
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(b) anileridine; 
(c) . bezitramide; 
(d) dihydrocodeine; 
(e) diphenoxylate; 
(f) fentanyl; 
(g) hydromorphone; 
(h) isomethadone; 
(i) levomethorphan; 
(j) levorphanol; 
(k) meperidine; 
(1). metazocine; 
(m) ' methadone; 
(n) methadone—intermediate, 4-cyano-2- dimethylamino-4, 4-diphenyl butane; 
(0) moramide—intermediate,2-methyl-3-morpholino-1,1-diphenyl-propane-carboxylic 
acid; . Loria Rah 
(p) oxycodone; 
(q) pethidine; 
(r)' pethidine—intermediate—A, 4-cyano-1- methyl- 4-phenylpiperidine;. 
(s) pethidine—intermediate—B, ethyl-4-phenyl-piperidine-4-carboxylate; 
(t) .pethidine—intermediate—C, 1-methyl-4-phenylpiperidine-4-carboxylic acid; 
(u) phenazocine; 
(vy) piminodine; 
(w),. racemethorphan; and 
(x) racemorphan; 
(8) unless listed in another schedule, any material, compound, daxtiivals or pesiaratias that 
contains any quantity of the following substances having a potential for abuse associated Wien a 
stimulant effect on the central nervous system: ) 
(a) amphetamine, its salts, optical isomers and salts of its optical isomers; 
(b) phenmetrazine and its salts; / 
(¢c) ‘methamphetamine, its salts, isomers and-salts of 1 isomers; and 
(d) methylphenidate; and 
(4) controlled substances added to Schedule II by rule adopted by the board ieee to 
Section 30-31-3 NMSA 1978. 

B. Where methadone is prescribed, administered or dispensed by a practitioner of a drug abuse 
rehabilitation program while acting in the course of the practitioner's professional practice, or other- 
wise lawfully obtained or possessed by a person, such person shall not possess such methadone be- 
yond the date stamped or typed on the label of the container of the methadone, nor shall any person 
possess methadone except in the container in which it was originally administered or dispensed to 
such person, and such container shall include a label showing the name of the prescribing physician 
or practitioner, the identity of methadone, the name of the ultimate user, the date when the metha- 
done is to be administered to or used or consumed by the named ultimate user shown on the label 
anda warning on the label of the methadone container that the ultimate user must use, consume 
or administer to the ultimate user the methadone in such container. Any person who violates this 
subsection is guilty of a felony and shall be punished by imprisonment for not Jess than one year nor 
more than five years, or by a fine of up to five thousand dollars ($5,000), or both. c 


History: 1953 Comp., § 54-11-7, enacted by Laws derivatives that are used by qualified patients pursuant 


1972, ch. 84, § 7; 1978, ch. 22, § 9; 1979, ch. 112, § 1; to the Lynn and Erin Compassionate Use Act. 

2005, ch. 280, § 3; 2007, ch. 210, § 9; 2021 (1st S.S.), ch. The 2005 amendment, effective June 17, 2005, added 

4, § 65. Subsection A(4) to provide that the board may by rule add 
The 2021 (1st S.S.) psibeleidl Gapdure effective June 29, controlled substances to Schedule I]; deleted the former 

2021, removed marijuana, tetrahydrocannabinols and provision in Subsection B that a drug abuse rehabilitation 

chemical derivatives of tetrahydrocannabinols from the program was defined in Section 26-2-18A(3) NMSA 1978. 

list of Schedule II controlled substances; and in Subsec- 

tion A, deleted Subparagraphs A(1)(e) and A(1)(f). ANNOTATIONS 


The 2007 amendment, effective July 1, 2007, included 


hi sp " hi W 
in Schedule II marijuana, tetrahydrocannabinols and its ye ara Although; rabes wdrd, ‘merphing hdqgs 


not appear in the schedules in this act, the trial court 
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could properly take judicial notice that morphine is 
an opium derivative under this section. State v. Yanez, 
1976-NMCA-073, 89 N.M. 397, 553 P.2d 252. 

Percodan. — Percodan is a Schedule II controlled sub- 
stance. State v. Sanchez, 1979-NMCA-133, 93 N.M. 596, 
603 P.2d 335. 

Cocaine may be classified as narcotic. — The leg- 
islature can rationally classify cocaine, a nonnarcotic cen- 
tral nervous system stimulant, as a narcotic for penalty 
and regulatory purposes because of the similarity between 
cocaine and narcotic drugs in terms of cocaine's potential 


CONTROLLED SUBSTANCES 


30-31-8 


Proof of abusive quantity of amphetamine not re- 
quired. — The state need not prove that an amphetamine 
alleged to have been sold by the defendant was of a suffi- 
cient quantity to have a potential for abuse associated with 
a stimulant effect, since, in Subsection A(3), the statutory 


. words "having a potential for abuse" modify "substances," 


not "any quantity." State v. Hernandez, 1986-NMCA-017, 
104 N.M. 97, 717 P.2d 73, cert. denied, 103 N.M. 798, 715 
P.2d 71; State v. Martinez, 1986-NMCA-069, 104 N:M. 584, 
725 P.2d 263. 

Identification of cocaine by expert. — Expert testi- 


for societal harm. Chouinard v. State, 1980-NMCA-168, 
96 N.M. 783, 6385 P.2d 986, rev'd on other grounds, 
1981-NMSC-096, 96 N.M. 658, 634 P.2d 680, cert. denied, 
456 U.S. 930, 102 S. Ct. 1980, 72 L. Ed. 2d 447 (1982), 


30-31-8. Schedule ITI. 


The following controlled substances are included in Schedule III: 

A. any material, compound, mixture or preparation containing limited quantities of any sub- 
stance having a stimulant effect on the central nervous system which is controlled and listed in 
Schedule IT; 

B. unless listed in another schedule, any material, compound, mixture or Spboatation which 
contains any quantity of the following substances having a potential for abuse associated with a 
depressant effect on the central nervous system: 

(1) any substance which contains any quantity of a derivative of barbituric acid, or any 
salt of a derivative of barbituric acid, except those substances which are specifically listed in an- 
other schedule; 

(2) chlorhexadol; 

(3) glutethimide; 

(4) lysergic acid; 

(5) lysergic acid amide; 

(6) methyprylon; 

(7) phencyclidine; 

(8) sulfondiethylmethane; 

(9) sulfonethylmethane; or 

(10) sulfonmethane; 

C. nalorphine; 

D. any material, compound, mixture or preparation containing limited quantities of any of the 
following narcotic drugs, or any salts thereof: 

(1) not more than one and eight-tenths grams of codeine, or any of its salts, per one hun- 
dred milliliters or not more than ninety milligrams per dosage unit, with an equal or greater quan- 
tity of an isoquinoline alkaloid of opium; 

(2) not more than one and eight-tenths grams of codeine, or any of its salts, per one hun- 
dred milliliters or not more than ninety milligrams per dosage unit, with one or more SILI non- 
narcotic ingredients in recognized therapeutic amounts; 

(3) not more than three hundred milligrams of dihydrocodeinone, or any of its salts, per 
one hundred milliliters or not more than fifteen milligrams per dosage unit, with a fourfold or 
greater quantity of an isoquinoline alkaloid of opium; 

(4) not more than three hundred milligrams of dihydrocodeinone, or any of its salts, per 
one hundred milliliters or not more than fifteen milligrams per dosage unit, with one or more ac- 
tive, non-narcotic ingredients in recognized therapeutic amounts; 

(5) not more than one and eight-tenths grams of dihydrocodeine, or any of its salts, per one 
hundred milliliters or not more than ninety milligrams per dosage unit, with one or more active, 
non-narcotic ingredients in recognized therapeutic amounts; 

(6) not more than three hundred milligrams of ethylmorphine, or any of its salts, per one 
hundred milliliters or not more than fifteen milligrams per dosage unit, with one or more active 
non-narcotic ingredients in recognized therapeutic amounts; 


mony is not required to establish that'a witness sold co- 
caine to a defendant. State v. Rubio, 1990-NMCA-090, 110 
N.M. 605, 798 P.2d 206. 
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(7). not more than five hundred milligrams of opium per one hundred milliliters or per one 
hundred grams, or not more than twenty-five milligrams per dosage unit, with one or more active, 
non-narcotic ingredients in recognized therapeutic amounts; or 

(8) not more than fifty milligrams of morphine, or any of its salts, per one puniined mil- 
liliters or per one hundred grams with one or more active, non- -narcotic ingredients in recognized 
therapeutic amounts; 

E. controlled substances added to Schedule III by rule amiopeed by the see aiistors to Sec- 
tion 30-31-3 NMSA 1978; and , 

F, the board may exempt by regulation any compound, mixture or mrad a at ovum tie a any 
stimulant or depressant substance listed in Subsections A and B of this section from the applica- 
tion of any part of the Controlled Substances Act if the compound, mixture or preparation contains 
any active medicinal ingredients not having a stimulant or depressant effect on the central ner- 
vous system and if the admixtures are included in combinations, quantity, proportion or concen- 
tration that vitiate the potential for abuse of the substances which have a stimulant or depressant 
effect on the central nervous system. 


History: 1953 Comp., § 54-11-8, enacted by Laws The 2005 amendment, effective June 17, 2005, added 
1972, ch. 84, § 8; 2005, ch. 280, § 4. Subsection E to provide that the board may by, rule add 


Compiler’ s notes. — For conditions under which the controlled substances to Schedule ITI. 
board:may exempt certain compounds, mixtures or prepara-. 
tions enumerated in this section from the application of the 

Controlled Substances Act, see 80-31-10 NMSA 1978, 


30-31-9. Schedule IV. 


The following controlled substances are included in Schedule IV: 

A. any material, compound, mixture or preparation which contains any quantity of the fol- 
lowing substances having a potential for abuse associated with a depressant effect on the central 
nervous system: 

(1) barbital; 
(2) chloral betaine; 
(3) chloral hydrate; 
(4) ethchlorvynol; 
(5) ethinamate; 
(6) methohexital; 
(7) meprobamate; 
(8) methylphenobarbital; 
(9) paraldehyde; 

_ (10) petrichloral; or 
(11) phenobarbital; 

B.. controlled substances added to Schedule IV by rule main by the board pursuant to Sec- 
tion 30-31-3 NMSA 1978; and 

C. the board may exempt by regulation any compound, mixture or preparation containing 
any depressant substance listed in Subsection A of this section from the application of all or 
any part of the. Controlled Substances Act.if the compound, mixture or preparation contains 
any active medicinal ingredients not having a depressant effect on the central nervous system 
and if the admixtures are included in combinations, quantity, proportion or concentration that 
vitiate the potential for abuse of the substances which have a depressant effect on the central 
nervous system. 


History: 1953 Comp., § 54-11-9, enacted by Laws The 2005 amendment, effective June 17, 2005, added 
1972, ch. 84, § 9; 2005, ch. 280, § 5. ‘Subsection E to provide that the board may by rule add 


Compiler's notes. — For conditions under which the Copipalled substances to neiaaisds IV. 
board may exempt certain compounds, mixtures or prepa- ' 

rations enumerated in this section from the application of 

the Controlled Substances Act, see 30-31-10 NMSA 1978, 
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30-31-10. Schedule V. 


A. The following controlled substances are included in Schedule V: 

(1) .any compound, mixture or preparation that contains the following limited quantities 
of any of the following narcotic drugs, and that also contains one or more nonnarcotic active me- 
dicinal ingredients in sufficient proportion to confer upon the compound, mixture or preparation 
valuable medicinal qualities other:than those possessed by the narcotic drug alone: 

(a) not more than two hundred milligrams of codeine, or any of its salts, per one hun- 
dred milliliters or per one hundred grams; 

(b) not more than one hundred milligrams of dihydrocodeine, or any of its salts, per 
one hundred milliliters or per one hundred grams; . 

(ec) not more than one hundred milligrams of ethylmorphine, or any of its salts, per 
one hundred milliliters or per one hundred grams; 

(d) not more than two and five-tenths milligrams of dinhpnuevints and not less than 
twenty-five micrograms of atropine sulfate per dosage unit; or 

(e) not more than one hundred milligrams of et per one hundred milliliters or per 
one hundred grams; and > 

(2). any compound, mixture or preparation that saad any detectable quantity of pseu- 
doephedrine, its salts or its optical isomers, or salts of its optical isomers. A compound, mixture 
or preparation as specified in this paragraph shall be dispensed, sold or distributed only by a li- 
censed pharmacist or pharmacist intern or a registered pharmacy technician. Unless pursuant to 
a valid prescription, a person purchasing, receiving or otherwise acquiring the compound, mixture 
or preparation shall: 

(a), produce a driver's license or other government-issued photo identification show- 
ing the date of:birth of the person; 

(b) sign a written log, receipt or other program or mechanism indicating the date 
of the transaction, name of the person, driver's license number or government-issued identifica- 
tion number, name of the pharmacist, pharmacist intern or pharmacy technician conducting the 
transaction, the product sold and the total quantity, in grams or milligrams, of pseudoephedrine 
purchased; and 

(c) be limited to no more than nine grams of any PEIAUCh, mixture or preparation 
within a thirty-day period. 

B. The board may by regulation exempt any compound, mixture or preparation containing any 
depressant or stimulant substance enumerated in pels IIT, IV or V from the application of 
the Controlled Substances Act if: 

(1) the compound, mixture or preparation contains one or more active medicinal ingredi- 
ents not having a depressant or stimulant effect on the central nervous system; and 

(2) ‘such ingredients are included in such combinations, quantity, proportion or concentra: 
tion as to vitiate the potential for Byuce of the abo chsipel which do have a depressant or stimulant 
effect on the nervous system. 

C. The board may, by rule, exempt a product containing pseudoephedrine from Schedule V if 
the board determines that the product is formulated as to effectively prevent the conversion of 
pseudoephedrine into methamphetamine. 

D. The board shall monitor prices charged for eas taiante mixtures and preparations that con- 
tain pseudoephedrine and may adopt rules to pees unwarranted price increases as a result of 
compliance with this gis 


History: 1953 Comp., § 54-11-10, enacted by Laws pséudoephedrine to provide identification and to sign 


1972, ch. 84, § 10; 2006, ch. 16, § 2. a log; added Subsection C to provide that the board 

The 2006 amendment, effective July 1, 2006, added may exempt a product containing pseudoephedrine 
Paragraph (2) of Subsection A to include pseudoephed- from Schedule V if the board determines the product is 
rine as a controlled substance; permitted only licensed formulated to prevent the conversion of the product to 
pharmacists, interns or technicians to sell pseudo- methamphetamine; and added Subsection D to provide 
ephedrine; limited the .amount of pseudoephedrine that the board shall monitor prices. charged for prod- 
that may be sold to a purchaser; and unless pursu- ucts with pseudoephedrine and adopt rules to prevent 
ant to a prescription, required persons who purchase unwarranted price increases. 
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30-31-11. Regulations. 


The board may promulgate regulations and charge reasonable fees relating to the registration 
and control:of the manufacture, distribution and.dispensing of controlled substances; provided, 
however, that in no case shall the fees exceed eighty dollars ($80.00) per year. If the board deter- 
mines to increase any fee, the board shall notify, in addition:to any other notice required by law, 
the affected professional group of the board's intention to increase the fee and the date for the 
scheduled hearing to review the matter. 


History: 1953 Comp., § 54-11-11, enacted by Laws do not discriminate against interstate commerce since 
1972, ch. 84, § 11; 1989, ch. 57, § 1; 1994, ch. 42, § 1. there are no drug manufacturers within the state, there is 
The 1994 amendment, effective May 18, 1994, substi- no violation of the commerce clause. Pharmaceutical Mfrs. 
tuted "eighty dollars ($80.00) per year" for "sixty dollars Ass'n v. N.M. Bd. of Pharmacy, 1974-NMCA-038, 86 N.M. 
per year for a period of three years after January 1, 1989" 571, 525 P.2d 981, cert. quashed, 86 N.M., 657, 526 P.2d 799. 
in the first sentence and deleted the former second sen- Formal findings unnecessary. — In propounding 
tence, which read: "After January 1, 1992, if the board de- regulations the board of pharmacy need not make formal 
termines, for good cause shown, that a fee increase is nec- findings, but must-only insure that the public and the 
essary, the board may increase the fees, but in no case shall reviewing courts are informed as to the reasoning behind 
the fees exceed seventy-five dollars ($75.00) per year". the regulation; the comments of the one board member 
The 1989 amendment, effective June 16, 1989, added suffice in this regard. Pharmaceutical Mfrs. Ass'n v. N.M. 
the proviso at the end of the first sentence and added the Bd. of Pharmacy, 1974-NMCA-088, 86 N.M. 571, 525 P.2d 

last two sentences. 931, cert. quashed, 86 N.M. 657, 526 P.2d 799, 
ANNOTATIONS No unconstitutional delegation of power. — Grant 


ing of authority to the board of pharmacy was not an un- 


Interests of state legitimate. — The regulations pro- constitutional delegation of legislative authority nor is 
pounded under this section and 26-1-18 NMSA 1978 do not there any constitutional prohibition to granting the board 
violate due process since the state has a legitimate interest the power to adopt registration fees without specification of 


in the control of dangerous drugs sold or distributed therein any statutory minimum. 1973-74 Op, Att'y Gen. No. 73-07. 
and has not brought within the orbit of state power any Registration fees authorized. — This section grants 


matters unrelated to local interests. Pharmaceutical Mfrs. to the state board of pharmacy authority to set registra- 
Ass'n v. N.M. Bd. of Pharmacy; 1974-NMCA-038, 86 N.M. tion fees forall persons required to register under the Con- 


571, 525 P.2d 931, cert. quashed, 86 N.M. 657, 526 P.2d 799. trolled Substances Act. 1973-74 Op. Att'y Gen. No, 73-07. 
License fee not violative of commerce clause. — It is presumed that the authority conferred on the board 


Although the regulations adopted pursuant to this section of pharmacy would be exercised with fair and just regard for 
and Section 96-1-18 NMSA 197 8 thelute a license fee to the interest affected; and a $10.00 registr ation fee appears 
cover administrative costs, their primary purpose is the to meet this standard, 1973-74 Op. Att'y Gen, No, 73-07, 
protection of the public from dangerous drugs, a purpose Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
within the traditional definition of police power; and where Jur. 2d Drugs, Narcotics and Poisons §§ 17, 19, 33. 

the burden of a small fee does not outweigh the substantial 28 C.J.S. Drugs and Narcotics § 117 et seq, 

state benefit derived from the control, and the regulations 


30-31-12. Registration requirements. 


A. A person.who manufactures, distributes or dispenses a controlled substance or.who pro- 
poses to engage in the manufacture, distribution or dispensing of a controlled substance shall 
obtain a registration issued by the board in accordance with its regulations. 

B. Persons registered by the board to manufacture, distribute, dispense or conduct research 
with controlled substances may possess, manufacture, distribute, dispense, prescribe or conduct 
research with those substances to the extent authorized by their registration and in conformity 
with the other provisions of the Controlled Substances Act, 

C, The following persons need not register and may lawfully possess controlled substances: 

(1) an agent of a registered manufacturer, distributor or dispenser of a controlled sub- 
stance if the agent is acting in the usual course of the agent's principal's business or employment; 

(2) acommon or contract carrier or warehouseman, or an employee whose possession of a 
controlled substance is in the usual course of the common or contract carrier or warehouseman’ s 
business; or 

(3) an ultimate user. 

D. The board may waive by regulation the requirement for registration of certain manufactur- 
ers, distributors or dispensers if it is consistent with the public health and safety. 

E. The board may inspect the establishment of a registrant or applicant for registration in ac- 
cordance with the board's regulations. 
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History: 1953 Comp., § 54-11-12, enacted by Laws by their respective examining and licensing authorities 
1972, ch. 84, § 12; 1975, ch. 346, § 1; 2002, ch. 55, § 1; rather than directly by the board of pharmacy. 
2009, ch. 72, § 1. 
The 2009 amendment, effective July 1, 2009, in Sub- ANNOTATIONS 
section A, after "shall obtain", deleted "annually". Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am 
The 2002 amendment, effective May 15, 2002, in Sub- Jur, 2d Drugs, Nareoties aiid:Poisons §§ 69, 72, 75, 76, 
section A, deleted the former second to fourth sentences, 28 C.J.S, Drugs and Narcotics § 29 et seq. 


which related to the annual registration of practitioners 


30-31-13. Registrations. 


A. The board shall register an applicant to manufacture or distribute controlled substances 
unless it determines that the issuance of that registration would be inconsistent with the public 
interest. In determining the public interest, the board shall consider the following factors: 

(1) maintenance of effective controls against diversion of controlled substances into other 
than legitimate medical, scientific or industrial channels; 

(2) compliance with applicable state and local law; 

(3) any convictions of the applicant under any federal or state laws eaciiae to any con- 
trolled substance; 

(4) past experience in the manufacture or distribution of controlled Japgeaiees and the 
existence in the applicant's establishment of effective controls against diversion; 

(5) furnishing by the applicant of false or fraudulent material in any application filed un- 
der the Controlled Substances Act; 

(6) suspension or revocation of the applicant's federal registration to manufacture, distrib- 
ute or dispense controlled substances as authorized by federal law; and 

(7) any other factors relevant to and consistent with the public health and safety. 

B. Registration under this section does not entitle a registrant to manufacture and distribute 
controlled substances in Schedules I or II other than those allowed in the registration. 

C. Compliance by manufacturers and distributors with the provisions of the federal Compre- 
hensive Drug Abuse Prevention and Control Act of 1970 respecting registration, excluding state 
registration fees entitles them to be registered under the Controlled Substances Act. 

D. Practitioners must be registered to dispense any controlled substances or to conduct re- 
search with controlled substances in Schedules II through V if they are authorized to dispense or 
conduct research under Section 39 [30-31-40 NMSA 1978] of the Controlled Substances Act. The 
board need not require separate registration under this act for practitioners engaging in research 
with nonnarcotic controlled substances in Schedules II through V where the registrant is already 
registered under the Controlled Substances Act in another capacity. Practitioners or scientific in- 
vestigators registered under the federal Comprehensive Drug Abuse Prevention and Control Act 
of 1970 to conduct research with Schedule I substances may conduct research with Schedule I 
substances within this state upon furnishing the board evidence of that federal registration. 


History: 1953 Comp., § 54-11-18, enacted by Laws ANNOTATIONS 


1972, ch. 84, § 13. 
‘ee peoneetid te aeeapey agra bigy S4 Comprehensive. Drug Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


‘Abnae’P ti C 1 Act of 1970 21 USC. Jur, 2d Drugs, Narcotics and Poisons § 69. 
§ RO Lidl dg Talis paeatiels ober e sie UME eS MAS 28 C.J.S. Drugs and Narcotics § 31 et seq. 


30-31-14. Revocation and suspension of registration. 


A. A registration under Section 30-31-13 NMSA 1978 to manufacture, distribute or dispense a 

controlled substance may be suspended or revoked upon a finding that the registrant: 

(1) has furnished false or fraudulent material information in any application filed with 
the board; 

(2) has been convicted of a felony under any state or federal law relating to a controlled 
substance; 

(3) has had his federal registration suspended or revoked to manufacture, distribute or 
dispense controlled substances; or 
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(4) has had his practitioner's license suspended or revoked by his professional licensing 
board. | | 

B. A hearing to revoke or suspend a registration of a practitioner shall be held before:a special 
hearing panel consisting of the board and two additional persons designated to sit on the pai iid 

panel by the practitioner's own examining and licensing authority. 

C. The special hearing panel may limit revocation or suspension of a registration to the par- 
ticular controlled substance with respect to which grounds for revocation or suspension exist. 

D. If the special hearing panel suspends or revokes a registration, all controlled substances 
owned or possessed by the registrant at the time of suspension or the effective date of the revoca- 
tion order may be placed under seal. No disposition may be made of substances under seal until 
the time for taking an appeal has elapsed or until all appeals have been concluded unless a court, 
upon application, orders the sale of perishable substances and the deposit of the proceeds of the 
sale with the court. 

E. Upon a revocation order becoming final, the board may apply to the court for an order to sell 
all controlled substances under seal. The court shall order the sale of such controlled substances 
under such terms and conditions that the court deems appropriate. 

F. The board shall promptly notify the bureau of all orders suspending or revoking registration 
and all sales of controlled substances. 


History: 1953 Comp,., § 54-11-14, enacted by Laws | Revocation or suspension of license or permit to practice 
1972, ch. 84, $14; 1975, ch. 346, § 2. pharmacy or operate drugstore because of improper sale or 
distribution of narcotic or dangerous drugs, 17 A.L.R.3d 1408. 

ANNOTATIONS 28 C.J.S,Drugs.and Narcotics § 42. 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons § 76. 


30-31-15. Order to show cause. 


A, Before denying, suspending or revoking a registration or refusing a renewal of registration, 
the board shall serve upon the applicant or registrant an order to show cause why registration 
should not be denied, revoked or suspended or why the renewal should not be refused. The order 
to show. cause shall contain a statement of the basis of the order and shall require the applicant 
or registrant to appear before the board not less than thirty days after the date of service of the 
order, but in the case of a denial of renewal of registration the order shall be served.not later 
than thirty days before the expiration of the registration unless the proceedings relate to suspen- 
sion or revocation of a registration, These proceedings shall be conducted in accordance with the 
Uniform Licensing Act. [61-1-1 NMSA 1978] without regard to any criminal prosecution or other 
proceeding. Proceedings to suspend or revoke a registration or. to refuse renewal of registration 
shall not abate the existing registration which shall remain in effect pending the outcome of the 
proceeding. 

B. The board may suspend, without an order to.show cause, any registrant simultaneously 
with the institution of proceedings under Section 14 [30-31-14 NMSA 1978] or where renewal of 
registration is refused if it finds that there is such a substantial and imminent danger to the pub- 
lic health or safety which warrants this action. The suspension shall continue in effect until the 
conclusion of the proceedings, including judicial review, unless sooner withdrawn by the board or 
dissolved by a court of competaais JUTIACICHOR. 

History: 1953 Comp., § 54-11-15, enacted by Laws 
1972, ch. 84, § 15. 


30-31-16. Records of registrants. 


A. Every registrant under the Controlled Substances Act manufacturing, distributing or dis- 
pensing a controlled substance shall maintain, on a current basis, a complete and accurate record 
of each substance manufactured, received, sold or delivered by him in accordance with regulations 
of the board. 
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Inventories as required in the federal Comprehensive Drug Abuse Prevention and Control Act of 
1970 shall be deemed in compliance with inventory requirements under this section. 

B. Records for drugs under Schedules I and II shall be kept separate from other records. Pre- 
scriptions for all Schedule I and II drugs and narcotic prescriptions for controlled substances 
listed in Schedules ITI, TV and V shall be maintained separately from other prescription drugs in 
accordance with regulations of the board. 

C. Records for nonnarcotic controlled substances ander Schedules ITI, IV and V shall be main- 
tained either separately or in such form that they are readily retrievable and are marked for ready 
identification in accordance with regulations of the board. Prescriptions for nonnarcotic controlled 
substances shall be maintained either in a separate prescription file or in such form that they are 
readily retrievable from other prescription records and are marked for ready identification in ac- 
cordance with regulations of the board. 

D. Records shall be maintained for a period of at least three years from the date of the record 
and may be inspected as required by authorized agents of the board. 

E. A practitioner is not required to keep records of controlled substances listed in Schedules II 
through V that he prescribes or administers in the lawful course of his professional practice. He 
shall keep records of controlled substances that he dispenses other than by prescribing or admin- 
istering. 

F. Each pharmacy licensed in the state shall provide information relating to the dispensing of 
any controlled substance designated by the board. The board shall administer the collection and 
dissemination of the information obtained. The manner of reporting and the extent of the required 
information shall be designated by regulation of the board. 


History: 1953 Comp., § 54-11-16, enacted by Laws For the Comprehensive Drug Abuse Prevention and 
1972, ch. 84, § 16; 1994, ch. 42, § 2. Control Act of 1970, see 21 U.S.C. § 801 et seq. 

Cross references. — For definitions applicable to The 1994 amendment, effective May 18, 1994, substi- 
Medical Practice Act, see 61-6-6 NMSA 1978. tuted "that" for "which" in both sentences in Subsection E 

For definitions applicable to Physician Assistants Act, and added Subsection F. 


see 61-6-7.1 NMSA 1978. 
For pharmacist clinician prescriptive authority, see 61- 
11B-3 NMSA 1978. 


30-31-17. Order forms. 


Controlled substances in Schedules I and II shall be distributed by a registrant to another reg- 
istrant only pursuant to an order form, Compliance with the provisions of the federal Compre- 
hensive Drug Abuse Prevention and Control Act of 1970 respecting order forms shall be deemed 
compliance with this section. 


History: 1953 Comp., § 54-11-17, enacted by Laws Cross references. — For the Comprehensive Drug 
1972, ch. 84, § 17. Abuse Prevention and Control Act of 1970, see 21 U.S.C. 
§ 801 et seq. 


30-31-18. Prescriptions. 


A. No controlled substance listed in Schedule II, which is a prescription drug as determined 
by the federal food and drug administration, may be dispensed without a written prescription of a 
practitioner, unless administered directly to an ultimate user. No prescription for a Schedule II sub- 
stance may be refilled. No person other than a practitioner shall prescribe or write a prescription. 

B. Prescriptions for Schedules II through IV shall contain the following information: 

(1) the name and address of the patient for whom the drug is prescribed; 
(2) the name, address and registry number of the person prescribing the drug; and 
(3) the identity of the pharmacist of record. 

C. A controlled substance included in Schedules III or IV, which is a prescription drug as de- 
termined under the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device and Cosmetic 
Act, Chapter 26, Article 1 NMSA 1978], shall not be dispensed without a written or oral prescrip- 
tion of a practitioner, except when administered directly by a practitioner to an ultimate user. The 
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prescription shall not be filled or refilled more than six months after the date of issue or be refilled 
more than five times, unless renewed: by the practitioner and a new prescription is plated in the 
file. Prescriptions shall be retained in conformity with the regulations of the board. 
D.. The label affixed to the dispensing container of a drug listed in Schedules II, III or IV, when 
dispensed to or fora patient, shall contain the following information 
(1) date of dispensing and prescription number; 


(2) name and address of the pharmacy; 


(8) name of the patient; 
(4). name of the practitioner; and 


(5) directions for use and cautionary statements, if any. 
E.. The label affixed to the dispensing container of a drug listed in Bab eae II, 11 or IV, when 
dispensed to or for a patient, shall contain a clear concise warning that it is a crime to transfer the 


drug to any person other than the patient. 


F. Nocontrolled substance included in Schedule V, which i is a proprietary Kenrick ida drug, 
shall be distributed, offered for sale or dispensed. other than for a medical purpose and a record of 
the sale shall be made in accordance with the regulations of the board, ) 

G. In emergency situations, as defined by regulation;Schedule II. drugs may be dispensed shea 
oral prescription of a practitioner, if reduced promptly to writing and filed by the phariia cas in ac~ 


cordance with regulations of the board. 


History: 1953 Comp., § 54-11-18, enacted by Laws 
1972, ch. 84, § 18; 2005, ch. 152, § 10. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not a part of the law. Laws 
1987, ch. 270, § 1 changed the "New Mexico Drug and Cos- 
metic Act" to the "New Mexico Drug, Device and onmatic 
Act", 

The 2005 amendment, effective June 17, 2005, a 
leted the provision in Subsection B(2) which required 
prescriptions to contain the name of the pharmacist and 
dispensing date of the drug be inscribed on the face of the 


ANNOTATIONS 


Physician's assistants are’not authorized to pre- 
scribe controlled substances in violation of Subsec- 
tion A. N.M. Bd. of Pharmacy v. N.M. Bd. of Osteopathic 
Medical Exm'rs., 1981-NMCA-034, 95 N.M..780, 626 P.2d 
854, 

Law reviews. — For annual survey of New Mexico law 
relating to administrative law, see 12 N.MLL. Rev. 1 (1982), 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 13 N.M.L. Rey. 235 (1983). 


prescription; added Subsection B(3) to require that pre- 
scriptions contain the identity of the pharmacist of record, 


30-31-19. Distributions by manufacturers or distributors. 


A registered manufacturer or distributor may distribute seHicaligd efpner taco to the following: 

A. aregistered manufacturer, pharmacy or distributor; 

B. aregistered practitioner; 

C. aregistered hospital or clinic; and 

D. toapersonin charge of a registered laboratory, but only for use by that laboratory: Tah scien- 
tific and medical purposes. 


History: 1953 Comp., § 54-11-19, enacted by Laws 
1972, ch. 84, § 19. 


30-31-20. Trafficking controlled substances; violation. 


A. As used in the Controlled Substances Act, "traffic":means the: | 
(1) manufacture of a controlled substance enumerated in Schedules I ilitengh V. or a con- 
trolled substance analog as defined in Subsection W of Section 30-31-2, NMSA 1978;. 
(2) distribution, sale, barter or giving away of: i . 
(a) -a controlled substance enumerated:in Schedule I or II that is a fete drug; 
(b) acontrolled substance rns ofa controlled substance enumerated in Seaseee I 
or II that is a narcotic drug; or 
(c) methamphetamine, its salts, isomers and salts of i isomers; or’ 
(3) possession with intent to distribute: 
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(a) acontrolled substance enumerated in Schedule I or II that is a narcotic drug; 
(b) controlled substance analog of a controlled substance enumerated in Schedule I or 
II that is a narcotic drug; or 
(ec) methamphetamine, its salts, isomers and salts of isomers. 
B. Except as authorized by the Controlled Substances Act, it is unlawful for a person to inten- 
tionally traffic. A person who violates this subsection is: 
(1) for the first offense, guilty of a second degree felony and’shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978; and 
(2) for the second and subsequent offenses, guilty of a first degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. . 
C. A person who knowingly violates Subsection B of this section within a drug-free school zone 
excluding private property residentially zoned or used primarily as a residence is guilty of a first 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History:,1953 Comp., § 54-11-20, enacted by Laws chemical synthesis, cultivating and growing psilocybin 
1972, ch. 84, § 20; 1974, ch. 9, § 1; 1980, ch. 23, § 1; 1987, mushrooms, even if by artificial means, is not prohibited 
ch, 68, § 2; 1990, ch. 19, § 3; 2006, ch. 17, § 2. by this section. State v. Pratt, 2005-NMCA-099, 138.N.M. 

Cross references. — For instructions as to trafficking 161, 117, P.3d 967, cert. denied, 2005-NMCERT-008, 138 
in controlled substances, see UJI 14-3110 NMRA et seq. N.M, 328, 119 P.3d 1265. 

The 2006 amendment, effective July 1, 2006, added Title constitutional, — The title of Laws 1972, Chap; 
Subparagraph (c) to Paragraph (2) of Subsection A to ter 84, of which this section is a part, does not violate N.M. 
provide that traffic means distribution, sale, barter or Const., art. IV, § 16, by embracing more than one subject, 
giving away of methamphetamine and its salts and iso- because although the act also amends sections of the state 
mers and added Subparagraph (c) to Paragraph (3) of Drug and Cosmetic Act (Drug, Device and Cosmetic Act, 
Subsection A to provide that traffic means the possession 26-1-1 NMSA 1978), the amendments are all concerned 
with intent to distribute methamphetamine and its salts with drugs. State v. Romero, 1974-NMCA-015, 86 N,M. 99, 
and isomers. 519 P.2d 1180, 

The 1990 amendment, effective July 1, 1990, substi- Defendant's contention that this section violated N.M, 
tuted "Subsection W" for "Subsection X" in Paragraph (1) Const., art. IV, § 16, because it is concerned with traffick- 
and made minor stylistic changes in Paragraphs (2) and ing in controlled substances, while title of the act of which 
(3) of Subsection A, and added Subsection C, it is a part does not include trafficking, was without merit 


since prohibition on, trafficking was a detail germane to 


ANNOTATIONS ; drugs, their administration and penalties. State v. Romero, 

IL. GENERAL CONSIDERATION. 1974-NMCA-015, 86 N.M. 99, 519 P.2d 1180, ° 
Il. ELEMENTS OF TRAFFICKING CONTROLLED Title of act constitutional..— Sections 30-31-21 to 
SUBSTANCE. 30-31-25 NMSA 1978, which define unlawful activities 
lll. DOUBLE JEOPARDY. and provide penalties, are not unconstitutional because 
IV. EVIDENCE AND PROOF. "unlawful activities" are not mentioned in the title of the 
A. IN GENERAL. act. State v, Atencio, 1973-NMCA-110, 85 N.M.. 484, 513 

B. CIRCUMSTANTIAL EVIDENCE. P.2d 1266, cert. denied, 85 N.M. 483, 513 P.2d 1265. 
C. SUFFICIENCY OF EVIDENCE. Constitutionality. — Subsection A(3) is not uncon- 
V.. INDICTMENT AND INFORMATION. stitutionally overbroad, as it does not sweep within 
VI. JURY INSTRUCTIONS. its ambit actions that would ordinarily be deemed to 
be constitutionally-protected activities. State v,.Curry, 
1988-NMCA-031, 107 N.M, 133, 753 P.2d 1321, cert. de- 

s GENERAL CONSIDERATION nied, 107 N.M. 132, 753 P.2d 1320. 

Advice about possible sentence enhancements. Special laws prohibited. — Section 30-31-20B(2) 
— Where the defendant entered a no contest plea to traf- NMSA 1978 applies to all second and subsequent traffick- 
ficking cocaine; the district court informed the defendant ing offenses, and, therefore, does not violate the prohibi- 
that the trafficking charge would be a second degree fel- tion against special laws of N.M. Const., art. IV, § 24; nor 
ony with a maximum basic sentence of nine years and does it violate the requirements of equal protection. State 
that the basic sentence could be enhanced under the ha- v, Bejar, 1985-NMCA-093, 104 N.M..138, 717 P.2d 591, 
bitual offender statute if the defendant had any undis- cert. quashed, 104 N.M. 54, 716 P.2d 245 (1986), 
closed. prior felony convictions; the state filed supplemen- Section applicable to physician. — This section ap- 
tal criminal information alleging that the defendant had plies to a physician who gives out drugs for something 
three prior felony convictions, two of which were traffick- other than a legitimate medical purpose. State.v. Carr, 
ing offenses; there was no indication in the record that 1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. denied, 
before the defendant entered a plea of no contest to the 95 N.M. 669, 625 P.2d 1186, and cert. denied, 454 U.S, 853, 
three prior convictions that the defendant was advised 102 S. Ct, 298, 70.L. Ed. 2d 145 (1981), overruled on.other 


about a potential enhancement under the trafficking grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 
statute or that the trafficking charge could be treated 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 N.M. 740, 


as a first degree felony with a basic sentence of eighteen 906 P.2d 731, 

years, the court did not adequately and accurately advise Delivery which is effected by a physician which is not 

the defendant of the possible sentencing enhancements for a legitimate medical purpose is not excepted from 

the defendant faced by pleading no contest. Marquez v, the prohibitions of the Controlled Substances Act. When 

Hatch, 2009-NMSC-040, 146 N.M. 556, 212 P.3d 1110. a physician acts without any legitimate medical purpose 
Act not applicable. — Where defendant did not en- and beyond the course of professional practice by selling 

gage in extraction from substance of natural origin or prescriptions that allow the bearer to obtain controlled 
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substances, his conduct should be treated like that of any 
street-corner pill pusher. State v. Carr, 1981-NMCA-029, 
95 N.M. 755, 626 P.2d 292, cert. denied, 95 N.M. 669, 
625 P.2d 1186, and cert. denied, 454 U.S. 853, 102 S. Ct. 
298, 70 L. Hd. 2d 145 (1981), overruled on other grounds 
by State v, Olguin, 1994-NMCA-050, 118 N.M. 91, 879 
P.2d 92, aff'd in part, 1995-NMSC-077, 120 N.M. 740, 
906 P.2d 731. 

Miranda warnings from informer unnecessary. 
— Claim that defendant should have been given Miranda 
warnings immediately prior to selling heroin to informer, 
who was accompanied by an undercover policewoman, 
was without merit. State v. Anaya, 1969-NMCA-120, 81 
N.M. 52, 462 P.2d 637. 

Sections not inconsistent. — There is no conflict 
between Section 30-31-22A NMSA 1978 which excludes 
narcotic drugs enumerated in Schedule I, such as heroin, 
from its purview, and this section, under which traf- 
ficking in narcotic drugs is prohibited. State v. Atencio, 
1973-NMCA-110, 85 N.M. 484, 513 P.2d 1266, cert. denied, 
85 N.M. 483; 513 P.2d 1265. 

Plain meaning of this section should be given ef- 
fect, unless this leads to an absurd or unreasonable re- 
sult. State v. Marshall, 2004-NMCA-104, 136 N.M. 240, 96 
P.3d 801, cert. denied; 2004-NMCERT-008, 136 N.M. 492, 
100 P.3d 197. 

Heroin is narcotic drug as matter of law. State 
v. Gonzales, 1974-NMCA-080, 86 N.M. 556, 525 P.2d 
916, overruled on other grounds by State v. Bender, 
1978-NMSC-044, 91 N.M. 670, 579 P.2d 796 (decided un- 
der prior law). 

Because there is no evidence that defendant en- 
gaged in "extraction from substances of natural 
origin or chemical synthesis" as defined by Sec- 
tion 80-31-2 M NMSA 1978, his acts of cultivating or 
growing mushrooms, even if by artificial means, are not 
prohibited by Subsection A(1) of this section. State v. 
Pratt, 2005-NMCA-099, 138 N.M. 161, 117 P.3d 967, cert. 
denied, 2005-NMCERT-008, 138 N.M. 163, 117 P.3d 967. 

Attempt to acquire by misrepresentation not 
more specific statute. — A defendant charged with at- 
tempt to traffic cocaine under Subsection A of this section 
was not entitled to be charged under Section 30-31-25A(3) 
NMSA 1978 ("attempt to acquire controlled substance by 
misrepresentation") since the elements defined in both 
offenses are so distinct that the specific-statute doctrine 
does not apply. State v. Villalobos, 1995-NMCA-105, 120 
N.M. 694, 905 P.2d 7382, cert. quashed, 121 N.M. 676, 916 
P.2d 1348 (1996). 

Trafficking committed irrespective of manufactur- 
er's intention. — The crime of trafficking by manufactur- 
ing is committed irrespective of any consideration of whether 
the manufacturer intended to distribute the controlled sub- 
stance or keep it for his or her personal use. State v, Mar- 
shall, 2004-NMCA-104, 136 N.M. 240, 96 P.3d 801, cert. de- 
nied, 2004-NMCERT-008, 136 N.M. 491, 100 P.3d 197. 

Entrapment submitted to jury. — Issue of entrap- 
ment in prosecution for selling and distribution of heroin 
was properly submitted to the jury, where the evidence 
raised a factual question concerning defendant's predisposi- 
tion to sell or distribute heroin and concerning the extent of 
agent's activity in connection with the heroin. State v. Wil- 
son, 1974-NMCA-059, 86 N.M. 348, 524 P.2d 520. 

Severance not necessary. — It was not error for 
the trial court to refuse to grant motion for severance 
where defendant was charged with having made three 
sales to the same individual in the same community and 
all within a comparatively short period of time, and no 
prejudice to defendant had been shown. State v, Riordan, 
1974-NMCA-013, 86 N.M. 92, 519 P.2d 1029. 

First offense punishable as second degree felony. 
— Sentence of 10 to 50 years imposed on defendant, con- 
victed of trafficking prior to the 1974 amendment to this 
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section, was proper; as the statute then declared the crime 
to be a second degree felony, Section 31-18-11 NMSA 1978 
(now repealed), making a "felony" as to which a penalty 
is not specified a fourth degree felony, was not applicable. 
State v. Herrera, 1974-NMSC-087, 86 N.M. 224, 522 P.2d 
76 (decided under prior law), 

Procedure upon conviction of subsequent offense. 
— Upon proof that a conviction is a second or subsequent 
conviction for trafficking, Subsection B requires that the 
previous sentence be vacated and that the sentence im- 
posed by law be imposed. State v. Bejar, 1985-NMCA-093, 
104.N.M. 138, 717 P.2d 591, cert. quashed, 104 N.M. 54, 
716 P.2d 245 (1986). 

Notice prior to sentencing as second offender. — 
Although former narcotic drug statute failed to specify 
the precise manner in which a prior conviction was to be 


brought to the attention of the defendant and the court, 


essential fairness required that there be some pleading 
filed by the state, whether it be by motion or otherwise, 
by which a defendant would be given notice and opportu- 
nity to be heard before an increased penalty could be im- 
posed, State v, Rhodes, 1966-NMSC-064, 76 N.M. 177, 413 
P.2d 214, appeal after remand, 1967- NMSC- 052, 77 N.M. 
536, 425 P.2d 47; State v. Santillanes, 1981-NMSC- 064, 96 
NM. 477, 632 P.2d 354. 

Since there was never any charge filed against de- 
fendant which would give him notice that, if convicted, 
he would be sentenced as a second offender, and even 
though no objection was made by the defendant or his 
counsel to the questioning by the court as to the prior 
conviction, sentencing him as a second offender was a 
denial of due process of law, in that there was no notice 
or true opportunity to be heard, ina constitutional sense. 
State v. Rhodes, 1966-NMSC-064, 76 N.M. 177, 413 P.2d 
214, appeal after remand, 1967- NMSC- 052,77 N.M. 536, 
425 P.2d 47. . 

Enhancement proceeding. — When an enhancement 
proceeding is brought after the defendant has begun serv- 
ing his sentence on the most recent convictions, there is 
no violation of either the right of due process or the right 
against double jeopardy, even in the absence of statutory 
authorization of such a procedure. State v. Santillanes, 
1981-NMSC-064, 96 N.M. 477, 632 P.2d 354. 

Since defendant's prior convictions for cocaine traffick- 
ing and possession of marijuana with intent to distribute 
resulted from a single arrest, the court did not make an 
impermissible "double use" of the prior convictions by uti- 
lizing the prior cocaine trafficking conviction to enhance 
the defendant's present cocaine trafficking conviction to 
a first degree felony pursuant to Section 30-31-20B(2) 
NMSA 1978, and then using the other prior conviction for 
possession of marijuana to enhance defendant's sentence 
under the general habitual-offender statute, Section 31- 
18-17 NMSA 1978. State v. Hubbard, 1992-NMCA-014, 
113 N.M. 538, 828 P.2d 971, cert. denied, 113 N.M. 352, 
826 P.2d 573. 

Conditional discharge is not a prior offense 
for enhancement purposes. — Where defendant re- 
ceived a conditional discharge dismissing his first drug 
trafficking offense, and four years later was arrested 
and charged with trafficking methamphetamine, the 
conditional discharge could not be considered a prior 
offense for purposes of enhancement, because a con- 
ditional discharge entered without an adjudication of 
guilt is not considered a conviction. State v. Lassiter, 
2016-NMCA-078, cert. denied. 

When federal offense is prior conviction. — State 
convictions of trafficking of a controlled substance are 

"subsequent" to a federal conviction since the elements 
necessary to prove the federal offense are the same as 
those required to prove the state charges. Therefore, 
the federal offense is a prior conviction for purposes of 
the penalty provisions of the Controlled Substances Act. 
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State v. Garduno, 1979-NMSC-072, 93 N.M. 335, 600 
P.2d 281. 
Applicability of habitual offender statute, — In 


1983 the habitual offender statute was amended to in- 


clude persons convicted of narcotics offenses, overruling 
that part of State v. Lujan, 1966-NMSC-051, 76 N.M. 111, 
412 P.2d 405, which held that the Habitual Offender Act 
(Habitual Criminal Act) did not apply to persons convicted 
under the Controlled Substances Act. Minner v. Kerby, 30 
F.3d 1811 (10th Cir. 1994). 


Il, ELEMENTS OF TRAFFICKING 
CONTROLLED SUBSTANCE. 


Proof of knowledge of drug-free school zone re- 
quired. — The term "knowingly" in Subsection C of Sec- 
tion 30-31-20 NMSA 1978 requires specific knowledge 


CONTROLLED SUBSTANCES 


that the offense of trafficking controlled substances will . 


occur within the drug-free school zone, and the state must 
prove knowledge of the drug-free school zone as an es- 
sential element of distributing drugs in a drug-free school 
zone, State v. Wilson, 2010-NMCA-018, 147 N.M. 706, 228 
P.3d 490, cert. denied, 2010-NMCERT-001, 147 N.M. 678, 
227 P.3d 1055. 

Where undercover police officers stopped defendant’ and 
asked defendant for drugs; defendant told the officers that 
defendant was going to buy drugs down the street; defen- 
dant left and returned with a third person to the officers' 
car; the third person sold cocaine to the officers; the sale oc- 
curred within a drug-free school zone; and there was no evi- 
dence that defendant knew that the sale of the drugs would 
occur within a drug-free school zone, the evidence was in- 
sufficient to support defendant's conviction of conspiracy 
to traffic cocaine within a drug-free school zone. State v. 
Wilson, 2010-NMCA-018, 147 N.M. 706, 228 P.3d 490, cert. 
denied, 2010-NMCERT-001, 147 N.M. 6738, 227 P.3d 1055. 

Section does not require specific intent. — Traffick- 
ing in a controlled substance by distribution is not a spe- 
cific intent crime. Since this section prohibiting trafficking 
by "distribution, sale, barter or giving away any controlled 
substance... which is a narcotic drug" only describes a 
particular act without reference to a defendant's intent 
to do some further act or achieve some additional conse- 
quence, the crime is properly one of general intent. State v. 
Bender, 1978-NMSC-044, 91 N.M, 670, 579 P.2d 796. 

Trafficking by distribution is not a specific intent 
crime. State v. Turner, 1981-NMCA-144, 97 N.M. 575, 642 
P.2d 178, cert. quashed, 98 N.M, 51, 644 P.2d 1039 (1982). 

Elements of offense of transferring controlled 
substance. — In order to find a defendant guilty of 
transferring a controlled substance, the state must prove 
beyond a reasonable doubt that: (1) the defendant trans- 
ferred a controlled substance; (2) the defendant knew or 
believed it was a controlled substance; and (3) the transfer 
occurred in New Mexico on a particular date. Martinez v. 
State, 1978-NMSC-051, 91 N.M. 747, 580 P.2d 968. 

Knowledge of presence and narcotic character of 
drug essential, — In a prosecution for trafficking in nar- 
cotics, the state must.prove that defendant knew of the 
presence and narcotic character of the object possessed, 
State v,.Gonzales, 1974-NMCA-080, 86 N.M. 556, 525 
P.2d 916, overruled on other grounds by State v, Bender, 
1978-NMSC-044, 91 N.M. 670, 579 P.2d 796. : 

Knowledge with control. — Since he was not in 
physical possession of the heroin when it was found by 
the officers, to be convicted defendant must have construc- 
tively possessed it, that is, he must have had knowledge 
of the presence of the heroin and control over it, State v. 
Herrera, 1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. 
denied, 90 N.M. 636, 567 P.2d 485. 

Ownership not element. — This section prohibits a 
defendant from transferring narcotics by way of distri- 
bution, sale, barter, or gift: Ownership is not an element. 
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State v. Hernandez, 1986-NMCA-040, 104 N.M. 268, 720 
P,2d 303, cert. denied, 104 N.M. 201, 718 P.2d 1349. 


Ill, DOUBLE JEOPARDY. 


Trafficking methamphetamine by manufacture 
and possession of drug paraphernalia. — Where 
the defendant was convicted of trafficking methamphet- 
amine by manufacture for possession of items that could 
be used to manufacture methamphetamine and posses- 
sion of drug paraphernalia for possession of items that 
could be used to consume methamphetamine and mari- 
juana, and where the items used to consume drugs were 
not necessary to manufacture methamphetamine, the 
defendant's conduct was not unitary and the defendant's 
convictions did not violate double jeopardy. State v. Vance, 
2009-NMCA-024, 145 N.M. 706, 204 P.3d 31, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 203 P.3d 870. 

Double jeopardy. — Since marijuana is not defined as 
a narcotic drug, trial court acquired no jurisdiction when 
defendant was charged with violating this section by sell- 
ing marijuana, hence, there was no basis for a claim of 
double jeopardy where defendant was later charged under 
the proper section. State v. Mabrey, 1975-NMCA-098, 88 
N.M. 227, 539 P.2d 617. 

The defendant's distribution of drug samples and sub- 
sequent distribution of larger quantities of the same 
drugs to the same persons constituted separate transac- 
tion under this section and convictions on distinct counts 
of trafficking a controlled substance did not violate double 
jeopardy. State v. Borja-Guzman, 1996-NMCA-025, 121 
N.M. 401, 912 P.2d 277, cert. denied, 121 N.M. 375, 911 
P.2d 883. 

Where a trial court convicted defendant of one count of 
a second offense of trafficking a controlled substance and 
one count of conspiracy to commit that offense, and in sen- 
tencing defendant, the trial court used defendant's prior 
convictions twice to increase the punishment, the prior 
trafficking conviction could not be used to set defendant's 
underlying conspiracy to commit trafficking conviction as 
a second degree felony, and then be used to enhance defen- 
dant's sentence under the habitual offender statute. State 
v. Lacey, 2002-NMCA-032, 131 N.M. 684, 41 P.3d 952, cert. 
denied, 131 N.M. 737, 42 P.3d 842. 

Convictions for trafficking controlled substances 
with intent to distribute and conspiracy based on 
a single act. — Where defendant was convicted of traf- 
ficking a controlled substance by possession with intent 
to distribute in violation of Subsection A of this section 
and conspiracy to commit the same crime in violation of 
30-28-2 NMSA 1978, both charges based on evidence of a 
single sale of drugs by defendant; the defendant's conduct 
underlying both crimes was unitary, and the state relied 
on the same evidence, the single sale of drugs from defen- 
dant to the co-conspirator, as the basis to convict for both 
crimes; the defendant was convicted twice and is being 
punished twice for the same offense, resulting in a double 
jeopardy violation. State v. Silvas, 2015-NMSC-006, aff'g 
2013-NMCA-093, 310 P.3d 621. 

Merger with charge of conspiracy to racketeer. 
— In order for the jury to have convicted defendant of con- 
spiracy to racketeer pursuant to the court's instruction, it 
was also necessary for the state to prove, and the jury to 
find, that she and another conspired to traffic by manufac- 
ture. Thus, the two offenses for which defendant was con- 
victed merged under the facts and circumstances of the 
case, State v. Wynne, 1988-NMCA-106, 108 N.M. 134, 767 
P.2d 878, cert. denied, 108 N.M. 115, 767 P.2d 354 (1989). 

Possession deemed lesser offense. — Possession of 
heroin is a lesser offense included within the offense of 
possession with intent to distribute heroin. State v. Alde- 
rete, 1977-NMCA-130, 91 N.M. 378, 574 P.2d 592, cert. de- 
nied, 91 N.M. 491, 576 P.2d 297 (1978). 
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Separate offenses. — As there is no’ ambiguity in 
this section, which prohibits the sale of "any" controlled 
substance, where evidence showed sales to two separate 
people, there were two offenses and consecutive sentences 
received by defendant, did not constitute an abuse of the 
trial court's discretion. State v. Burrell, 1976-NMCA-025, 
89 N.M. 64, 547 P.2d 69. 

Drug trafficking statute authorizes separate 
prosecution and punishment for distinct transfers 
of controlled substances. — Where defendant was con- 
victed of trafficking cocaine by distribution and posses- 
sion of cocaine with intent to distribute, his constitutional 
right to be free from double jeopardy was not violated, 
because the legislature clearly intended, in its enactment 
of 30-31-20 NMSA 1978 criminalizing drug trafficking, to 
authorize separate prosecution and punishment for each 
individual transfer or delivery under the circumstances 
where the transfer is not contemporaneous, and _ the evi- 
dence presented at trial showed that. defendant's convic- 
tions arose from two. separate transfers of a controlled 
substance, where in each exchange defendant transferred 
a distinct quantity of cocaine: to the undercover officer 
in exchange for a distinct sum of money. State v, Bello, 
2017-NMCA-049, cert. denied. 


IV. EVIDENCE AND PROOF. 
A. IN GENERAL. 


, Inference of knowledge of presence of drugs. — 
While knowledge of the presence of drugs may be inferred 
where exclusive possession of the premises is shown, 
where exclusive possession is not shown, additional evi- 
dence is required to support such an inference, State v. 
Becerra, 1991-NMCA-090, 112 N.M. 604, 817 P.2d 1246, 
cert. denied, 112 N.M. 440, 816 P.2d 509. 

Inference of control of drugs. — Control of the 
premises on which contraband is found is not sufficient to 
support a determination of criminal liability. There must 
be knowledge. of the presence of the contraband, and there 
must be evidence sufficient to support an inference of con- 
trol of the contraband. State v. Becerra, 1991-NMCA-090, 
112 N.M. 604, 817 P.2d 1246, cert. denied, 112 N.M, 440, 
816 P.2d 509. 

Constructive possession, —,Constructive possession 
is sufficient to convict for trafficking by possession with in- 
tent to distribute. State.v.. Zamora, 2005-NMCA-039, 137 
N.M.301, 110 P.3d 517, cert. quashed, 2005-NMCERT-012, 
138 N.M. 772, 126 P.3d 1136. 

Narcotic character. — The burden:of proof was on 
the defendant to prove that substance identified as heroin 
was not a narcotic drug as an exemption or exception. 
State v. Atencio, 1973-NMCA-110, 85 N.M. 484, 513.P.2d 
1266, cert, denied, 85 N.M. 483, 513 P.2d 1265. 

Proving intent by inference. — Intent may be proved 
by inference from the surrounding facts and circum- 
stances, such as the quantity and manner of packaging of 
the controlled substance, State v. Muniz, 1990-NMCA-105, 
110 N.M. 799, 800 P.2d 734, cert. denied, 110 N.M, 749, 
799 P.2d 1121, 

Proving knowledge of narcotic character, — While 
there is no requirement that proof of possession with 
knowledge of narcotic character should be by direct or 
uncontradicted evidence, nevertheless, the evidence must 
be such as discloses some conduct, declarations or actions 
on the part of the defendant sufficient to satisfy the fact 
finder beyond a reasonable doubt that he had knowledge 
of the presence and nature of the narcotics. State v, Gar- 
cia, 1966-NMSC-068, 76 N.M. 171, 413 P.2d 210, overruled 
on other gounds by State vs Gomez, 1997- NMSC- 006, 122 
N.M. 777, 932 P.2d 1. 

Proof of possession of controlled substance 
may be established by evidence of the conduct and ac- 
tions of a defendant, and by circumstantial evidence 
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connecting the defendant with the crime. State v. Donald- 
son, 1988-NMCA-064, 100 N.M. 111, 666 P.2d pagrine cert. 
denied, 100 N.M. 53, 665 P.2d 809, 

When’ inference of constructive possession 
proper. — Since defendant's wife resided with him, he 
was not in exclusive possession of the premises, and an 
inference of constructive possession could not be drawn 
against him unless there were incriminating statements 
or circumstances tending to support the inference. State v, 
Herrera, 1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. 
denied, 90 N.M, 636, 567 P.2d 485. 

Admission of gun evidence was harmless error. 
— Where defendant was charged with trafficking a con- 
trolled substance, tampering with evidence, resisting, 
evading, or obstructing an officer, and possession of drug 
paraphernalia after law enforcement officers: conducted 


_a traffic stop, during which defendant was found with a 
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large amount of money on his lap and sixty-three small 
baggies of crack cocaine, and subsequently searched. de- 
fendant's home, finding a .380 caliber semi-automatic pis- 
tol, several small zip-lock baggies, several digital scales, 
and a brown bag with small zip-lock baggies inside, and 
where, at trial, defendant objected to the admission of evi- 
dence.that a gun was found at his residence, claiming that 
he was not armed. at the time of his arrest and that the 
gun evidence created the impression that he was danger- 
ous and that, in turn, encouraged the jury to convict him 
of trafficking a controlled substance rather than simple 
possession, the admission of the gun evidence, assuming 
error, was harmless. It was doubtful that the admission 
of the gun evidence had any probable impact on the jury's 
deliberations regarding trafficking versus possession, con- 
sidering the evidence that defendant was apprehended 
with sixty-three baggies of crack cocaine, individually 
packaged, indicating that the drugs were intended for sale 
to individuals, in addition to the discovery of digital scales 
and empty small baggies at defendant's residence. State v. 
Jackson, 2021-NMCA-059, cert. denied. 


B. CIRCUMSTANTIAL EVIDENCE. 


Conviction sustained by circumstantial evidence. 
— A conviction for trafficking in a controlled substance 
can be sustained by circumstantial evidence, State v. Ch- 
ouinard, 1981-NMSC-096, 96 N.M. 658, 634 P.2d 680, cert. 
denied, 456 US. 930, 102 s. Ct. 1980, 72 L. Ed. ad 447 
(1982). 

Circumstantial evidence is ‘guthicieit to support a con- 
viction for possession of heroin with an intent to distrib- 
ute where the deferidant was caught with a small amount 
of heroin, there is an inference that more heroin was 
flushed down a toilet, and there was paraphernalia at the 
scene of the arrest consistent with distribution of heroin. 
State v. Bejar, 1984-NMCA-031, 101 N.M. 190, 679 P.2d 
1288, cert. denied, 101 N.M. 189, 679 P.2d 1287; State v, 
Bejar, 1985-NMCA-093, 104 N.M. 138, 717 P.2d 591, cert. 
quashed, 104 N.M. 54, 716 P.2d 245. 

Circumstantial evidence on nature of substance. 
— Although there was no direct ‘scientific evidence that 
the substance which defendant was convicted of traffick- 
ing in by possession with intent to distribute was heroin, 
there was substantial, almost overwhelming, circumstan- 
tial evidence to that effect, which was sufficient to sustain 
the convictions. State v. Armijo, 1976-NMCA-125, 90'N.M. 
10, 558 P.2d 1149: 

Inference of trafficking from ‘amount. of drug 
found. — Evidence that the heroin found weighed 3.3 
grams and was 16% pure while street heroin is usually 
3% to 5% pure and packaged in weights of 20 to 40 mil- 
ligrams, that reduction of the heroin to street purity pack- 
aged for street sale would result in at least 264 caps of 
heroin, that heroin is generally packaged for resale on the 
street in small tinfoil packets such as were found and that 
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search failed to disclose paraphernalia indicating use of 
the heroin on the premises, permitted the inference that 
defendant intended to distribute the heroin. State v. Her- 
rera, 1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. de- 
nied, 90 N.M. 636, 567 P.2d 485. 

Proof of possession of a large quantity of a controlled 
substance, inconsistent with personal use, is sufficient 
proof of trafficking in a controlled substance. State v. Don- 
aldson, 1983-NMCA-064, 100 N.M. 111, 666 P.2d 1258, 
cert. denied, 100 N.M. 53, 665 P.2d 809. 

Amount of drug inconsistent with personal use. 
— If the amount of an illegal drug found in an accused's 
possession is not by itself sufficient to prove inconsistency 
with personal use, then the state must present testimony 
that the amount of drugs in the accused's possession is 
inconsistent with personal use or that the other items 
found in possession of the accused, such as drug para- 
phernalia or significant sums of cash, showed: that the 
accused intended to transfer drugs. State v. Hubbard, 
1992-NMCA-014, 113 N.M. 538, 828 P.2d 971, cert. denied, 
113 N.M. 352, 826 P.2d 573. 

Using weight alone to show intent to distribute. — 
Where there was no evidence of the concentration of the 
drug, and no evidence of how long it would normally take a 
single drug user to consume a given quantity, the weight of 
the amount recovered (just under two ounces) could not in 
itself enable a fact finder to conclude, beyond a reasonable 
doubt, that defendant intended to distribute the substance. 
State v. Becerra, 1991-NMCA-090, 112 N.M. 604, 817 P.2d 
1246, cert. denied, 112 N.M. 440, 816 P.2d 509. 

Conspiracy to traffic. — The size (one-half to one 
ounce amounts), frequency (nine transactions in approxi- 
mately seven weeks) and manner of the transactions 
(cash, after the receipt of a phone call) were evidence 
sustaining defendant's conviction for conspiracy with two 
others to traffic in heroin, and the jury could properly con- 
clude that the heroin defendant supplied was for resale. 
State v. Armijo, 1976-NMCA-125, 90 N.M. 10, 558 P.2d 
1149. 


C. SUFFICIENCY OF EVIDENCE. 


Evidence of trafficking by possession was suffi- 
cient. — Where a police officer found defendant passed 
out in a car; when defendant stepped out of the car, a 
plastic bag containing crack cocaine fell out of defendant's 
purse; the officer arrested defendant and conducted in- 
ventory searches of the car; the officer found two separate 
amounts of cash totaling $520, a crack pipe, a second bag 
containing nineteen "rocks" of crack cocaine, three cell 
phones and baggies in the console of the car; the car was 
owned by defendant and defendant was the sole occupant 
of the car; and an expert witness testified that based on 
the amount of cocaine, baggies, multiple cell phones and 
amount of cash found in the car, defendant was a traf- 
ficker, there was sufficient evidence to support defendant's 
conviction of trafficking by possession with intent to dis- 
tribute cocaine. State v. Rael-Gallegos, 2013-NMCA-092, 
cert. denied, 2013-NMCERT-009. 

Sufficient evidence to convict of manufacturing 
methamphetamine, — Where a police officer was dis- 
patched to investigate a trash fire; the officer observed 
bottles of acetone in the burnt trash pile; the officer dis- 
covered a meth lab in the house near the trash fire; the 
officer discovered mail in the house with defendant's 
name on it; two persons who were on the property stated 
that defendant lived in the house; one person testified 
that defendant used Sudafed and the acetone to make 
methamphetamine, and that the person had obtained 
methamphetamine from defendant on the day the officer 
discovered the meth lab; and the other person testified 
that defendant had been at the house on the morning 
the officer discovered the meth lab, the evidence was 
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sufficient to permit the jury to reasonably infer that 
defendant manufactured methamphetamine. State v. 
Brown, 2010-NMCA-079, 148 N.M. 888, 242 P.3d 4565, 
cert. denied, 2010-NMCERT-007, 148 N.M. 611, 241 P.3d 
612. 

Sufficient evidence. — Where defendant quoted a 
price for methamphetamine to two contacts who wanted 
to sell the methamphetamine to undercover police officers; 
the contacts left defendant to meet the officers to confirm 
that the price was acceptable; the contacts returned to 
defendant and purchased the methamphetamine; and the 
contacts then delivered the methamphetamine to the offi- 
cers in a public school parking lot, there was sufficient evi- 
dence to convict defendant, as a principal, of causing the 
transfer of methamphetamine in a drug free zone. State 
v. Montes, 2007-NMCA-083, 142 N.M. 211, 164 P.3d 102. 

Sufficient evidence of trafficking cocaine by dis- 
tribution and by possession with intent to distrib- 
ute. — Where defendant was convicted of trafficking 
cocaine by distribution and by possession with intent to 
distribute, there was sufficient evidence to support de- 
fendant's convictions where the state presented evidence 
that the undercover officer gave an intermediary a $20 
bill and watched as defendant removed an unknown sub- 
stance from his mouth, gave it to the intermediary in ex- 
change for the buy money, and the intermediary returned 
and gave the officer a package containing a small rock, 
which later tested positive as cocaine, and evidence that 
defendant sold the officer a second rock for $10 after the 
officer complained about the small size of the first rock 
of cocaine, from which a jury could reasonably infer that 
defendant was in possession of the first rock of cocaine 
and intended to transfer it to the officer through the inter- 
mediary and that defendant transferred the second rock 
of cocaine directly to the undercover officer. State v. Bello, 
2017-NMCA-049, cert. denied. 

Sufficient evidence of trafficking controlled sub- 
stances. — Where defendant was charged with traffick- 
ing methamphetamine and distribution of synthetic can- 
nabinoids after the state alleged that an accomplice, at 
the direction of defendant, delivered methamphetamine 
and synthetic cannabinoids hidden in deodorant sticks 
to an inmate confined in the Curry county detention cen- 
ter, there was sufficient evidence to sustain defendant's 
convictions beyond a reasonable doubt where the state 
presented evidence of recorded phone calls between defen- 
dant and the inmate where, according to testimony by the 
investigating officer, the two men used code words to dis- 
cuss that defendant was going to obtain illegal narcotics 
by using the inmate's money from the jail, hide the nar- 
cotics in hygiene products, and send the hygiene products 
into the jail through a third person, and evidence that an 
inspection of the hygiene products at issue contained a 
green leafy substance and crystal-like substance wrapped 
in small baggies in the bottom of deodorant sticks, which 
were later identified as methamphetamine and synthetic 
cannabinoids. State v. Salazar, 2018-NMCA-030, cert. de- 
nied. 

Sufficient evidence of conspiracy to commit drug 
trafficking. — Where defendant was convicted by a jury 
of conspiracy to commit drug trafficking, ‘there was suf- 
ficient evidence to support the conviction where evidence 
established that defendant was associated with a meth- 
amphetamine trafficking organization known as the AZ 
Boys, that the organization was run by defendant's boy- 
friend and his brother, that defendant had asked a friend, 
who later became a police informant, to transport drugs, 
that the informant made several trips transporting drugs 
with defendant and her boyfriend in exchange for eash and 
drugs, and that law enforcement recovered four pounds of 
methamphetamine from the spare tire of the truck the in- 
formant had driven for the organization, and, based on ev- 
idence that defendant had options available to her other 
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than committing the offense, a rational jury could have 
determined beyond a reasonable doubt that defendant did 
not act under duress. State v. Catt, 2019-NMCA-013, cert. 
denied. 

Overt act for aitenint to manufacture metham- 
phetamine. — Defendant's acts, including obtaining:and 
possessing suspiciously large amounts of pseudoephed- 
rine and iodine, by traveling to Clovis to obtain inexpen- 
sive iodine, renting a motel room where unpackaged pseu- 
doephedrine was stored, and smoking methamphetamine 
in a room containing over 5,000 pseudoephredrine pills, 
are sufficient 'to constitute an overt act in furtherance of 
the manufacture of methamphetamine, State v. Brenn, 
2005-NMCA-121, 188 N.M. 451, 121 P.3d°1050, cert. de- 
nied, 2005-NMCERT-010, 138, N.M. 494, 122. P.3d 1263, 

Conviction despite no actual possession. — Defen- 
dant failed to effect the crime of possession with intent 


to distribute because he never actually possessed the. 


package containing cocaine which was addressed to him; 
nevertheless, the fact that he never actually possessed the 
package did not negate his intent to possess the package, 
as evidenced by his attempting to pick up the package, 
nor did it negate his intent to distribute the cocaine, as is 
evidenced by the amount of cocaine found in the package. 
Therefore, he was properly convicted of attempted traf- 
ficking under Section 80-28-1 NMSA 1978 and Subsection 
A(8) of this section, State v. Curry, 1988-NMCA-031, 107 
N.M. 183, 753 P.2d 1321, cert, denied, 107 N.M. 132, 753 
P.2d 1320. 

When the evidence shows a third party engaging in 
drug trafficking by possession with intent to distribute a 
narcotic drug, and the defendant is the third party's ac- 
complice, the evidence is sufficient to support a conviction 
under Subsection A(3). The fact defendant never touched 
the cocaine and was often not in the same room where the 
drug deal took place is not controlling. State v. Bankert, 
1994-NMSC-052, 117 N.M:614, 875.P.2d,370. 

There was sufficient evidence for.conviction since it was 
shown that the defendant was the owner of the: prem- 
ises from which the sale of illegal drugs was carried out 
in her presence and within her view. State v. Chandler, 
1995-NMCA-083, 119 N.M. 727, 895 P.2d 249, cert. denied, 
119. N.M.617, 894 P.2d 394, 

Expert testimony identifying substance, — Direct 
testimony by expert that he analyzed substance according 
to standard tests and found it to be morphine was suffi- 
cient evidence that the substance, which had been.sold by 
defendant, was morphine, despite the fact that on cross- 
examination the expert did not remember specifically 
which tests he had used, nor how many.different tests he 
conducted, State v. Baca, 1970-NMCA-075, 81-.N.M. 686, 
472 P.2d 651, cert. denied, 81 N,M. 721; 472 P.2d.984. 

Sufficient evidence to convict. —. Where.(1), de- 
fendant. "transferred cocaine to another"; (2) defendant 
"knew that it was cocaine or believed it to be cocaine or 
believed it to be some drug or other substance the posses- 
sion of which is regulated or prohibited by law"; and (3) 
"this happened in New Mexico on or about the 21st day of 
July, 1994" there was sufficient evidence to convict. State 
v. Cooper, 1998-NMCA-180, 126 N.M, 500, 972 P.2d 1, cert. 
denied, 126 N.M..632, 972 P2d 861,.. 

The following substantial evidence supports a convic- 
tion. for trafficking cocaine with intent to distribute; (1) 
testimony that people came to the motel door asking for 
defendant; (2) the presence of a digital scale and razor 
blade indicating that cocaine was being cut and weighed 
for distribution; (3) evidence that a portion of the crack 
cocaine was ready for sale while another bundle was not 
yet cut in the bathroom; (4) defendant's presence in the 
bathroom area; and (5) the testimony of one of the detec- 
tives that the quantity seized and the drug. parapher- 
nalia were consistent with trafficking. State v. Zamora, 
2005-NMCA-039, 137 N.M, 801, 110 P38d 517, cert, 
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quashed, 2005- NMCERE012, 188 N.M. :772, 126 P.3d 
1136. 

Identity of aaleettastiie ajury aacobuinia _ ‘Hividested 
that defendant stated he had brought five vials of mor- 
phine to an arranged meeting, that the vial sold, which 
was sealed and contained a yellowish liquid labeled dilau- 
did HCL, was taken from the same pocket)as other vials 
and looked the same as others tested and shown to con- 
tain a morphine derivative, along with defendant's state- 
ment that he had injected the contents of a vial several 
hours before and was'still feeling the effects, and fact that 
one of the users. of the contents of the vial in question 
claimed to experience a "tingly feeling” was sufficient to 
present a jury question as to whether the contents of the 
vial sold -were a controlled substance, and being substan-' 
tial was sufficient to sustain, conviction. State v. sreriteie: 
1976-NMCA-025, 89 N.M. 64, 547 P.2d 69. 

Inference of trafficking from possession by x non- 
user. — Where evidence showed. that defendant was in pos-, 
session of more than 30 caps of heroin, while defendant him- 
self testified that he was not and had never been a heroin 
user, the only possible inference was that defendant, at the 
least; intended to give the heroin away, and this evidence 
was sufficient to conclude that he was trafficking in heroin: 
State ve Quintana, 1975-NMCA-034, 87 N.M. 414, 584 P.2d 
1126, cert. denied, 88 N.M. 28, 536 P.2d 1085, and cert. de- 
nied, 423.U.S, 832, 96 S, Ct. 54,46: L. Ed, 24.50 (1975)... 

Attempted trafficking of cocaine. — Defendant was 
properly convicted for attempted trafficking in cocaine 
since he committed the overt acts of accepting a sizeable 
amount of cash from an undercover narcotics officer and 
engaging in prior discussion of the illicit transaction. State 
v. Green, 1993-NMSC-056, 116 N.M. 273, 861-P.2d 954... » 

Purchaser not, guilty of solicitation to traffic, — 
Even though the defendant's actions in negotiating for the 
purchase of drugs fall within the definition of criminal solic- 
itation; his conduct was necessarily incidental to the crime 
of trafficking through the sale of a controlled substance and 
he could not be guilty of solicitation to traffic. State v. Pin- 
son, 1995-NMCA-045, 119 N.M. 752, 895 P.2d 274. 

Growing marijuana, — Growing marijuana, with- 
out more, does not support a charge of trafficking in 
marijuana by manufacture. State v. Shaulis-Powell, 
1999-NMCA-090, 127 N.M. 667, 986 P.2d 463, cert. denied, 
127 N.M. 391, 981 P.2d 1209. 

Sufficient evidence. — Where a police officer con- 
ducted.a search incident to the arrest of defendant. for 
DWI;,.the officer found a uniquely folded dollar bill in de- 
fendant's pocket; the, officer unfolded the dollar bill and 
uncovered a white, powdery substance that was later, con- 
firmed, to.be cocaine; and the officer testified that dollar 
bills were often used as a.way to conceal and later ingest. 
cocaine, the evidence was sufficient for a reasonable jury to 
conclude that the evidence found on defendant was cocaine 
and that based on the way the dollar bill was, folded and 
its location in defendant's. pocket, defendant was aware 
that the substance was cocaine or another. controlled sub- 
stance, State v. Armendariz-Nunez, 2012-NMCA-041, 276. 
P.3d 963, cert. denied, 2012-NMCERT-003, 


V. INDICTMENT AND INFORMATION. 


Indiztment charging alternatives. — Where an in- 
dictment charged that the defendants "did intentionally 
distribute, possess with intent to distribute, or aided and 
abetted one another in the. distribution of a»controlled 
substance," the indictment gave each defendant notice 
that he must defend against each of these alternatives. 
Statev. Turner, 1981-NMCA-144, 97 N.M. 575,642 P.2d 
178; cert. quashed, 98 N.M. 51, 644 P.2d 10389 (1982). 

Failure of indictment to refer to Subsection 
B does not render it invalid. State v. Bustamante, 
1978-NMCA-062, 91 N.M. 772, 581 P.2d 460. 
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VI. JURY INSTRUCTIONS. Admissibility, in criminal prosecution, of expert opinion 
allegedly stating whether drugs were possessed with in- 
Jury instruction for attempt to manufacture. — tent to distribute - state canta BS ALR 4th 629, 


The jury was properly instructed that it could convict Entr : : 
apment as defense to charge of selling or supplying 
defendant of attempt to manufacture methamphetamine narcotics where government agents supplied narcotics to 


under the theory of accessory liability if it found, beyond a fendant i 
reasonable doubt, that defendant intended that the crime biter i Ee cena aetchion oF oe hedape 


of manufacturing be committed, an attempt to commit the posing tax or license fee on possession, sale, or the like, of 
crime was committed, and defendant helped, encouraged illegal narcotics, 12 A.L.R.5th 89. 
arse % Saree MAE abe the an State v. Brenn, State law criminal liability of licensed physician for 

: _ u 451, 121 P.3d 1050, cert. de- _ prescribing or dispensing drug or similar controlled sub- 
nied, 2005-NMGERT-010, 1388 N.M. 494, 122 P.8d 1268. stance, 13 A.L.R.Sth 1. 

Instructing on lesser pnelneee Rens — Although Validity, construction, and application of state statutes 
possession of heroin is a lesser included offense of traf prohibiting sale or possession of controlled substances 
ficking in heroin, it should not be instructed on when the within specified distance of schools, 27 A.L.R.5th 593. 
pinning shes i tsar the ra a ee ny oe Criminality of act of directing to, or recommending, 
Hernandez, 1986-NMCA-040, 104 N-M. 268, 720 P.2d 303, | S0uree, ftom which illicit drugs maybe ‘purchased, 34 


cert, denied, 104 N.M. 201, 718 P.2d 1349, Sufficiency of evidence that possessor of heroin had in- 


_ Although possession is not an element of traffick- tent to distribute it, so as to violate 21 USCS § 841(a)(1), 
ing by manufacture and a jury instruction on possession _ 78 A.L.R. Fed. 413. 

feki sah atts be given with the instruction on traf- Sufficiency of evidence that possessor of cocaine had in- 

cking by manufacture, where possession is an issue in tent to distribute it, so as to violate 21 USCS § 841(a)(1), 
dispute, it would be error not to give the instruction on” | gg AT. R Fed. 397. 


possession. State v, Stefani, 2006-NMCA-073, 139 N.M. ‘Admissibility of : : ‘ 
: y of expert evidence concerning meaning of 
719, 187 P.3d 659, cert. denied, 2006-NMCERT-006, 140 narcotics code language in federal prosecution for narcot- 


N.M. 224, 141 P.8d 1278. 3 , ics dealing - modern cases, 104 A.L.R. Fed. 230. 
Law reviews. — For note and comment, "State v. Uri- Illegal drugs or narcotics involved in alleged offense as 
oste: A Prosecutor's Dream and Defendant's Nightmare, subject to discovery by defendant under Rule 16 of Fed- 
see 34 N.M. L. Rev. 517 (2004), al ; eral Rules of Criminal Procedure, 109 A.L.R. Fed. 363. 
For article, The Confusing Law of Criminal Intent in Propriety of instruction of jury on "conscious avoid- 
New Mexico," see 5 N.M. L. Rev. 63 (1974). ance" of knowledge of nature of substance or transaction 


For article, "Evidence II: Evidence of Other Crimes as : : : EEE 
Proof of Intent," see 13 N.MLL. Rev. 423 (1983). . i eee possession or distribution of drugs, 109 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 


18) hat ci total ight of mix- 
Jur, 2d:Drugs, Narcotics.and Poisons §§ 179, 181, 187, 188, RT aR Ee I UB A 


ture or substance in which detectable amount of con- 


191, eps : t 
trolled substance is incorporated be used in assessing sen- 
Validity and construction of statute creating presump- tence under United States sentencing guideline § 2D1.1 
tion or inference of intent to sell from possession of speci- - post-Chapman cases, 113 A.L.R. Fed. 91. 


fied quantity of illegal drugs, 81 A.L.R.3d 1192. 

Competency of drug addict or user to identify suspect 
material as narcotic or controlled substance, 95 A. L.R.3d 
978. 


28 C.J.S. Drugs and ‘Narcotics § 159 et seq. 


30-31-21. Distribution to a minor. 


Except as authorized by the Controlled Substances Act, no person who is eighteen years of age 
or older shall intentionally distribute a controlled substance to a person under the age of eighteen 
years. Any person who violates this section with respect to a controlled substance enumerated in 
Schedule I, II, III or IV or a controlled substance analog of any controlled substance enumerated 
in Schedule I, II, III or IV is: 

(1) for the first offense, guilty of a second degree felony and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978; and 
~ (2) for the second and subsequent offenses, guilty of a first degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. — 


History: 1953 Comp., § 54-11-21, enacted by Laws N.M. Const., art. IV, § 16, because of the fact that "unlaw- 
1972, ch. 84, § 2131974, ch. 9, § 2; 1980, ch. 28, § 2; 1987, ful activities" are not mentioned in the title of the act. 
ch. 68, § 3; 2021 (1st S.S.), ch. 4, § 66. } State v. Atencio, 1973-NMCA-110, 85 N.M. 484, 513 P.2d 

The 2021 (ist S.S.) amendment, effective June 29, 1266, cert. denied, 85 N.M. 488, 513 P.2d 1265. 

2021, removed the distribution of marijuana from the ap- Greater penalty imposed on seller than on user. 
plication of the section; and deleted former Subsection A — The legislature clearly intended to impose greater pen- 
and former subsection designation '"B", / alties,on the seller of a controlled substance than upon 
. the user. State v, Sandoval, 1982-NMCA-091, 98 N.M. 417, 

ANNOTATIONS » | 649 P.2d 485. 

Constitutionality. — Sections 30-31-20 to 30-31-25 Distribution by mail. — Neither the federal con- 
NMSA’ 1978, which define unlawful activities and pro- stitution nor 18 U.S.C. § 1716 preempts New Mexico ju- 


vide penalties therefor, are not unconstitutional under risdiction over distribution of controlled substances to 
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a minor through the use of the mails. State v. McHorse, For note and comment, "State v. Urioste; A Prosecutor's 

1973-NMCA-144, 85 N.M. 758, 517 P.2d°75. Dream and Defender's Nightmare, "see 34 N.M. L. Rev. 
Law reviews. — For article, "The Confusing Law of 517 (2004). 

Criminal Intent in New Mexico," see 5.N.M. L. Rev. 63 Am. Jur. 2d, A.L.R. and C.J.S. vaearen cael Giving, 


(1974). : selling or prescribing dangerous drugs as contributing to 
t* the delinquency of a minor, 36 A.L.R.3d 1292. 


30-31-22. Controlled or counterfeit substances; distribution prohibited. 


A. Except as authorized by the Controlled Substances Act, it is unlawful for a person to in- 
tentionally distribute or possess with intent to distribute a controlled substance or a controlled 
substance analog except a substance enumerated in Schedule I or II that is a narcotic drug, a 
controlled substance analog of a controlled substance enumerated in Schedule I.or II that is a nar- 
cotic drug or methamphetamine, its salts, isomers and salts of isomers. A person who violates this 
subsection with respect to: 

(1) synthetic cannabinoids is: 
(a) for the first offense, guilty of a fourth degree felony and shall be sentenced pursu- 
ant to the provisions of Section 31-18-15 NMSA 1978; 
(b) for the second and subsequent offenses, guilty of a third degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 
(c) for the first offense, if more than one hundred pounds is possessed with intent to 
‘distribute or distributed or both, guilty of a third degree felony and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978; and 
(d) for the second and subsequent offenses, if more than one hundred pounds is pos- 
sessed with intent to distribute or distributed or both, guilty of a second degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; ° 
(2) any other controlled substance enumerated in Schedule I, I, II].or IV or a controlled 
substance.,analog of a controlled substance enumerated in Schedule I, II, III or IV except a sub- 
stance enumerated in Schedule I or II that is a narcotic drug, a controlled substance analog of a 
controlled substance enumerated in Schedule I or II that is a narcotic drug or methamphetamine, 
its salts, isomers and salts of isomers, is: 
(a) for the first offense, guilty of a third degree felony and shall be sentenced pursu- 
ant to the provisions of Section 31-18-15 NMSA 1978; and 
(b) for the second and subsequent offenses, guilty of a second degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 
(3) acontrolled substance enumerated in Schedule V or a controlled substance analog of a 
controlled substance enumerated in Schedule V is guilty of a misdemeanor and shall be punished 
by a fine of not less than one hundred dollars ($100) or more than five hundred dollars ($500) or 
by imprisonment for a definite term not less than one hundred eighty days but less than one year, 
or both. 

B. It is unlawful for a person to distribute gamma hydroxybutyric acid or flunitrazepam to 
another person without that person's knowledge and with intent to commit a crime against that 
person, including criminal sexual penetration. For the purposes of this subsection, "without that 
person's knowledge" means the person is unaware that a substance with the ability to alter that 
person's ability to appraise conduct or to decline participation in or communicate unwillingness to 
participate in conduct is being distributed to that person. Any person who violates this subsection 
is: 

(1) for the first offense, guilty of a third degree felony and shall be sentenced pubs = 
the provisions of Section 31-18-15 NMSA 1978; and 

(2) for the second and subsequent offenses, guilty of a second degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Except as authorized by the Controlled Substances Act, it is unlawful for a person to inten- 
tionally create or deliver, or possess with intent to deliver, a counterfeit substance. A person who 
violates this subsection with respect to: 

(1) a counterfeit substance enumerated in Schedule I, II, III or IV is guilty of: a fourth de- 
gree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 
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(2) a counterfeit substance enumerated in Schedule V is guilty of a petty misdemeanor 
and shall be punished by a fine of not more than one hundred dollars ($100) or by imprisonment 
for a definite term not to exceed six months, or both. 

D. A person who knowingly violates Subsection A or C of this section while within a drug-free 
school zone with respect to: 

(1) synthetic cannabinoids is: 

(a) for the first offense, guilty of a third degree felony and shall be sentenced pursu- 
ant to the provisions of Section 31-18-15 NMSA 1978; ° 

(b) for the second and subsequent offenses, guilty of a second degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(c) for the first offense, if more than one hundred pounds is possessed with intent to 
distribute or distributed or both, guilty of a second degree felony and shall be sentenced pursuant 
to the provisions of Section 31-18-15 NMSA 1978; and 

(d) for the second and subsequent offenses, if more eh one hundred pounds is pos- 
sessed with intent to distribute or distributed or both, guilty of a first degree felony and shall u 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(2) any other controlled substance enumerated in Schedule I, IJ, III or IV or a ania if 
substance analog of a controlled substance enumerated in Schedule I, II, III or IV except a sub- 
stance enumerated in Schedule I or II that is a narcotic drug, a controlled substance analog of a 
controlled substance enumerated in Schedule I or II that is a narcotic drug or methamphetamine, 
its salts, isomers and salts of isomers, is: 

(a) for the first offense, guilty of a second degree felony and shall be sentenced pursu- 
ant to the provisions of Section 31-18-15 NMSA 1978; and 

(b) for the second and subsequent offenses, guilty of a first degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(3) a controlled substance enumerated in Schedule V or a controlled substance analog of 
a controlled substance enumerated in Schedule V is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(4) the intentional creation, delivery or possession with the intent to deliver: 

(a) a counterfeit substance enumerated in Schedule I, I, III or IV is guilty of a third 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 
and 

(b) acounterfeit substance enumerated in Schedule V is guilty of a misdemeanor and 
shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred 
dollars ($500) or by imprisonment for a definite term not less than one hundred eighty days but 
less than one year, or both. 

EK. Notwithstanding the provisions of Subsection A of this section, distribution of a small 
amount of synthetic cannabinoids for no remuneration shall be treated as provided in Paragraph 
(1) of Subsection B of Section 30-31-23 NMSA 1978. 


History: 1953 Comp., § 54-11-22, enacted by Laws salts and isomers; added the provision to Paragraph (2) of 
1972, ch. 84, § 22; 1974, ch. 9, § 3; 1977, ch. 183, § 1; Subsection A that a person who violates Subsection A with 
1980, ch. 23, § 3; 1987, ch. 68, § 4; 1990, ch. 19, § 4; 2005, respect to methamphetamine and its salts and isomers is 
ch. 280, § 6; 2006, ch. 17, § 3; 2011, ch. 16, § 2; 2021 subject to the penalties specified in Paragraph (2) of Subsec- 
(1st S.S.), ch. 4, § 67. tion A; deleted the former provision in Subsection D that 

Cross references. — For legal use of marijuana in re- excluded private property residentially zoned or used pri- 
search, see 26-2A-1 to 26-2A-7 NMSA 1978. marily as a residence; and added the provision in Paragraph 

The 2021 (1st S.S.) amendment, effective June 29, (2) of Subsection D that a person who violates Subsections 
2021, removed the distribution of marijuana from the ap- A and C while in a drug-free school zone with respect to 
plication of the section; in Subsection A, Paragraph A(1), methamphetamine and its salts and isomers is subject to 
after the paragraph designation, deleted "marijuana or"; the penalties specified in Paragraph (2) of Subsection D, 
and in Subsection D, Paragraph D(1), after the paragraph The 2005 amendment, effective June 17, 2005, added 
designation, deleted "marijuana or". Subsection B to provide that it is unlawful distribute 

The 2011 amendment, effective March 31, 2011, made the specified chemicals to a person without that person's 
it a crime to possess and distribute synthetic cannabi- knowledge with the intent to commit a crime against that 
noids. person; defined "without that person's knowledge"; and 

The 2006 amendment, effective July 1, 2006, added a provided that a first offense of violating Subsection B is a 
provision to Subsection A to provide that it is unlawful to third degree felony and a second and subsequent offense 
possess with intent to distribute methamphetamine and its is a second degree felony. 
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The 1990 amendment, effective July 1, 1990, added 
Subsection C, designated the former last sentence.of Sub- 


CRIMINAL OFFENSES’ 


section B as present Subsection D, and made minor stylis-. 


tic changes in Subsections A and B, 


ANNOTATIONS 
I. GENERAL CONSIDERATION, 
Il. ELEMENTS OF DISTRIBUTION OF CON- 
TROLLED OR COUNTERFEIT SUBSTANCE. 
III. DOUBLE JEOPARDY. 
IV. EVIDENCE AND PROOF, 
A. IN GENERAL. | 
B, CIRCUMSTANTIAL EVIDENCE. 
C. SUFFICIENCY OF EVIDENCE, 
V. . JURY INSTRUCTIONS, 


I. GENERAL CONSIDERATION, 


Title constitutional, — Sections 30-31-20 to 30-31-25 
NMSA 1978, which define unlawful activities and provide 
penalties therefor, are not unconstitutional on the: grounds 
that "unlawful activities" are not mentioned in the title of 
the act. State v. Atencio, 1973-NMCA-110, 85 N.M. 484, 518 
P.2d 1266, cert: denied, 85 N.M. 483, 513 P.2d 1265, 

Greater penalty imposed on seller than on user. 
— The legislature clearly intended to impose greater pen- 
alties on the seller of a controlled substance than upon 
the user, State v. Sandoval, 1982-NMCA-091, 98 N,.M. 417, 
649 P.2d 485. 

Marijuana use not intrinsic part of religion. — 
Where the evidence shows that defendant's belief was 
derived from defendant's personal views of the bible, and 
those views under the evidence are no more than that 
the use and distribution of marijuana was permitted be- 
cause marijuana is a gift from God, such‘a personal use 
does not amount to an intrinsic part of a religion, State 
v. Brashear, 1979-NMCA-027, 92 N.M,.622, 593 P.2d 63, 

Effect of Subsection C (now Subsection E). — The 
"notwithstanding" provision of Subsection C (now E) does 
not provide for a lesser penalty for the first marijuana 
distribution offense but rather, affects only the penal- 
ties for second and subsequent marijuana distribution 
offenses; for second and subsequent marijuana distribu- 
tion offenses that factually come within Subsection C 
(now Subsection E), the penalty of Section 30-31-23B(3) 
NMSA 1978 applies, and a defendant thus avoids the 
higher penalty stated in Subsection A(1)(b) of this sec- 
tion, State v. Bustamante, 1978-NMCA-062, 91 N.M. 772, 
581 P.2d 460. 

Penalty applicable to drugs scheduled by regu- 
lation, — Express legislative authority is not required 
to make the penalty provisions of the Controlled Sub- 
stances Act applicable to drugs scheduled by administra- 
tive regulation, State v, Reams, 1981-NMCA-158, 98 N.M. 
372, 648 P.2d 1186; aff'd in part, rev'd on other grounds, 
1982-NMSC-075, 98 N.M. 215, 647 P.2d 417. 

Sections not conflicting. — There is no con- 
flict’ between Subsection A of this section and Sec- 
tions 30-31-20A(3) and B NMSA 1978, State v. Atencio, 
1973-NMCA-110,; 85 N.M. 484, 513 P.2d 1266, cert. denied, 
85 N.M. 483, 513 P.2d 1265. 

Distribution of quaalude. — This section, and not 
Section 26-1-16A° NMSA 1978, is the appropriate legis- 
lation under which defendants are to be prosecuted for 
allegedly unauthorized distribution of quaalude. State v. 
Reams, 1982-NMSC-075, 98 N.M. 215, 647 P.2d 417. 

Sentencing under Habitual Offenders Act. — In 
1983 the habitual offender statute was amended to include 
persons convicted of narcotics offenses, overruling that part 
of State v. Lujan, 1966-NMSC-051, 76 N.M. 111, 412 P2d 
405, which held that the Habitual Offender Act did not ap- 
ply to persons convicted under the Controlled Substances 
Act. Minner v. Kerby, 30 F.3d 1811 (10th Cir, 1994), 


80-31-22 


Applicability of former habitual criminal law to 
“burglary conviction after drug offense, — There was 
no conflict between the provisions of Subsection A of this 
section and Section 31-18-5 NMSA 1978 (repealed, see 
Section 31-18-17 NMSA 1978), nor any legislative intent 
within the Controlled Substances Act; to prohibit use of a 
Controlled Substances Act conviction to enhance a subse- 
quent burglary conviction, since it was the fact of the prior 
felony: that was the basis for the,enhanced sentence for 


. the current burglary. State v. Jordan, 1975-NMCA-102, 88 


N.M, 230, 539 P.2d 620, 


II, ELEMENTS OF DISTRIBUTION OF 
CONTROLLED OR COUNTERFEIT SUBSTANCE. 


Distribution by prescription. — When a phy- 


‘sician writes a prescription neither for a legitimate 


medical purpose nor in the usual course of his profes- 
sional practice, he is "distributing" drugs, State v. Carr, 
1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert, denied, 
95 N.M, 669, 625 P.2d 1186, and cert. denied, 454 US, 
858, 102 S, Ct. 298, 70 L: Ed. 2d 145 (1981), overruled on 
other grounds by State v, Olguin, 1994-NMCA-050, 118 
N.M. 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M. 740, 906 P.2d 731. 

Narcotic drugs not included. — Subsection A of this 
section concerns unlawful conduct involving controlled 
substances other than the; narcotic drugs enumerated in 
Schedules I and II. State v. Atencio, 1973-NMCA-110, 85 
N.M. 484, 513 P.2d 1266, cert. denied, 85 N.M. 483, 513 
P.2d 1265. 

Drugs excluded. — The "except" language in Subsec- 


tion A excludes a narcotic drug such as heroin, enumer- 


ated in Schedule I, from the purview of the subsection, 
State v. Atencio, 1973-NMCA-110, 85 N.M. 484, 513 P.2d 
1266, cert, denied, 85 N.M. 483, 513 P.2d 1265. 

Sale of narcotics is not involved under this sec- 
tion. State v. Montoya, 1974-NMCA-025, 86 N.M. 155, 520 
P.2d 1100, overruled on other grounds by State v. Bender, 
1978-NMSC-044, 91 N.M. 670, 579 P.2d 796. 

Mere possession insufficient. — A conviction based 
on the offense of possession of marijuana with intent to 
illegally sell and deliver cannot be sustained upon proof 
of illegal possession alone and the verdict and judg- 
ment based thereon must be reversed. State v. Moreno, 
1961-NMSC-070, 69 N.M. 113, 364 P.2d 594. 

Place of distribution immaterial. — The crime of 
possession with intent to distribute is complete if there 
is possession with the requisite intent, and the state is 
not required to prove the place of the intended distri- 


_ bution, State v, Bowers, 1974-NMCA-135, 87 N.M. 74, 
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529 P.2d 300, cert. denied, 88 N.M. 29, 536 P.2d 1085 
(1975), 


III. DOUBLE JEOPARDY. 


Double jeopardy. — Defendant's convictions for pos- 
session of methamphetamine and possession of meth- 
amphetamine with intent to distribute based on a single 
act of possessing methamphetamine violated the Double 
Jeopardy Clause. State v. Quick, 2009-NMSC- O16, 146 
N.M. 80, 206 P.3d 985. 

Lesser included offense. — The separate crimes of 
possession of methamphetamine and possession of meth- 
amphetamine with intent to distribute apply in the alter- 
native when based on a single act of possession. State. v. 
Quick, 2009-NMSC-015,.146 N.M. 80, 206 P.3d 985, 

»Possession is . lesser. offense necessarily in- 
cluded in distribution of marijuana. State v. Medina, 
1975-NMCA-033, 87 N.M. 394, 534 P.2d 486. 

Distribution prosecution barred by conviction 
of possession, — Where defendant was convicted of the 
lesser offense of possession of marijuana, the principles 
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of double jeopardy barred his subsequent prosecution 
of the greater offense of distribution. State v. Medina, 
1975-NMCA-033, 87 N.M. 394, 534 P.2d 486. 

Retrial for possession barred. — When two counts 
were charged in an indictment, one for illegal possession 
of marijuana and the other for possession with intent to 
sell, an instruction by the court that the jury was to dis- 
regard the possession count if it found defendant guilty 
of the latter offense operated as an acquittal on the pos- 
session count and prevented retrial of this issue when the 
verdict on possession with intent to distribute was over- 
turned. State v. Moreno, 1961-NMSC-070, 69 N.M. 113, 
364 P.2d 594. 

Constructive proof of possession sufficient. — 
Proof of actual possession is not necessary to sustain a 
conviction of possession of marijuana with intent to dis- 
tribute. Constructive possession will suffice. State v. Mu- 
niz, 1990-NMCA-105, 110 N.M. 799, 800 P.2d 734, cert. 
denied, 110 N.M. 749, 799 P.2d 1121. 


IV. EVIDENCE AND PROOF. 
A. IN GENERAL. 


Police officer's suspicions based on experience. 
— Where the police officer had 11 years of experience, of 
which he had spent eight years in the drug interdiction 
program actively participating in exercises on the freeways 
in various counties, and he estimated making an average 
of five drug trafficking arrests per year during that time, 
with up to 85 percent of those arrests involving rental cars 
and he testified that in his experience, it was common to 
find rental cars being used to transport drugs, frequently 
where the actual renter of the vehicle was not present, in 
light of the totality of the circumstances and the officer's 
training and experience, the officer's suspicion about drugs 
was based on specific articulable facts and the reasonable 
inferences that'could be drawn from those facts. State v. 
Van Dang, 2005-NMSC-033, 138 N.M. 408, 120 P.3d 830. 

Nature of substance inferred. — Where all of the 
alleged marijuana was in the form of bricks having the 
same size, color and appearance as those tested, the fact 
finder could infer from the evidence that the remaining 
substance was the same as the tested portion. State v. 
Bowers, 1974-NMCA-135, 87 N.M. 74, 529 P.2d 300, cert. 
denied, 88 N.M. 29, 536 P.2d 1085 (1975). 

Evidence not inherently improbable. — Testimony 
in prosecution for unlawful sale and possession of mari- 
juana was not inherently improbable despite fact that 
defendant was claimed to have insisted on delivering the 
cigarettes in question in the restroom where only he and 
undercover officer were present, yet afterwards suppos- 
edly received the money for the transaction and discussed 
other possible dealings in a car in the presence of several 
other persons. State v. Soliz, 1969-NMCA-043, 80 N.M. 
297, 454 P.2d 779. 

Establishing entrapment. — The necessity of having 
to resort to a greater degree of subterfuge, or to exercise 
more persistence, in making inquiries to set up an ille- 
gal sale of marijuana, without more, does not constitute 
evidence of illegal entrapment, nor is it necessary that a 
suspected crime be in the process of being committed in 
order to show a predisposition to commit that crime. State 
v. Akin, 1965-NMSC-078, 75 N.M. 308, 404 P.2d 134. 

Similar offenses indicative of predisposition. 
— When the defense is entrapment, evidence of similar 
narcotics offenses bears on the defendant's predisposition, 
or readiness and willingness, to commit the offenses for 
which he is charged; and evidence of prior similar sales 
of heroin within a period shortly before those in question 
was admissible on the issue of entrapment, State v. Anaya, 
1969-NMCA-120, 81 N.M. 52, 462 P.2d 637. 

Entrapment for the jury. — Defendant's testimony 
that he was having financial difficulties, with his wife 
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expecting a baby and his daughter having problems, and 
that he considered agent's numerous requests that he ob- 
tain marijuana for a month or two before he finally agreed 
to involve himself, raised a factual issue as to whether the 
criminal conduct was the product of the agent's creative 
activity. State v. Martinez,.1971-NMCA-110, 83 N.M. 13, 
487 P.2d 923. 

Entrapment not shown. — Suggestion that the act of 
officer in supplying the defendant with his favorite brand 
of whiskey constituted undue inducement was without 
merit where defendant not only dealt in the illegal sale of 
beer but also drank beer and whiskey of his own as well as 
that furnished by others. State v. Akin, 1965-NMSC-078, 
75 N.M. 308, 404 P.2d 134. 

Evidence of knowledge and control. — Even if 
someone else had knowledge of the presence of mari- 
juana in defendant's bedroom and exercised some control 
over it, defendant could also have had sufficient know!l- 
edge and control to be in constructive possession, and the 
link establishing defendant's knowledge and control was 
evidence of his commerce in illicit drugs. State v. Muniz, 
1990-NMCA-105, 110 N.M. 799, 800 P.2d 734, cert. denied, 
110 N.M. 749, 799 P.2d 1121. 


B, CIRCUMSTANTIAL EVIDENCE, 


Inference of intent to distribute. — While there 
was no evidence of defendants’ sale or an attempted sale 
of marijuana, the possession of 246.15 pounds of the sub- 
stance, together with the defendants’ activities, allowed 
the court to infer that the defendants had the necessary 
intent to distribute. State v. Bowers, 1974-NMCA-135, 87 
N.M. 74, 529 P.-2d 300, cert. denied, 88 N.M. 29, 536 P.2d 
1085 (1975). 

Evidence of the amount of the cocaine possessed, about 
three grams, and evidence of the packaging and purity of 
the cocaine, as well as evidence that defendant had on his 
person a relatively large amount of cash, supported the 
state's argument that appellant intended to distribute the 
cocaine. Minner v. Kerby, 30 F.3d 1311 (10th Cir. 1994). 


C. SUFFICIENCY OF EVIDENCE. 


Shared criminal intent. — Evidence regarding mari- 
juana transaction established more than the mere pres- 
ence of the defendant during the consummation of the 
sale, supporting a finding that he was in charge and di- 
recting the sale, or at least counseling, aiding and abetting 
in its consummation and sharing a criminal intent and 

with the others. State v. Favela, 1968-NMCA-065, 
79 N.M. 490, 444 P.2d 1001. 

Evidence of possession. — There was sufficient evi- 
dence for conviction since it was shown that the defendant 
was the owner of the premises from which the sale of il- 
legal drugs was carried out in her presence and within her 
view. State v. Chandler, 1995-NMCA-038, 119 N.M, 727, 
895 P.2d 249, cert. denied, 119 N.M. 617, 894 P.2d 394. 

Constructive possession and sale shown. — Evi- 
dence that witness bought six ounces of marijuana from 
defendant, who then gave witness detailed instructions as 
to the location of the drug behind a metal shack near the 
road leading to the airport, was ample evidence that de- 
fendant had constructive possession of and sold the mari- 
juana to the witness. State v. Wesson, 1972-NMCA-013, 83 
N.M. 480, 493 P.2d 965. 

Testimony of a single witness was sufficient evi- 
dence for conviction of unlawful possession and sale of 
marijuana. State v. Soliz, 1969-NMCA-043, 80 N.M. 297, 
454 P.2d 779. 

Modified trustworthiness standard did not apply 
to defendant's extrajudicial statements. — Where 
defendant was convicted of conspiracy to commit drug 
trafficking by distribution, his pre-crime and course- 
of-crime statements were not subject to the modified 
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trustworthiness standard, because the majority position 
views statements made prior to and in the course of the 
crime as bearing none of the indicia of unreliability as 


post-crime confessions and that there is little need for in-. 


dependent proof that the crime occurred as a safeguard 
against a conviction for an imagined crime where the de- 
fendant's statements at issue were made in the course of 
the crime. State v, Saiz, 2017-NMCA-072, cert. denied. 

| Sufficient evidence of conspiracy to commit traf- 
ficking by distribution. — Where defendant was con- 
victed of conspiracy to commit drug trafficking by distri- 
bution, defendant's statements assuring the undercover 
officer of the existence of an agreement to sell him meth- 
amphetamine and his actions attempting to achieve the 
sale were sufficient evidence to prove beyond a reasonable 
doubt that defendant committed conspiracy to commit 
drug trafficking by distribution, and it was irrelevant that 
defendant did not receive money from the undercover of- 
ficer, no drugs were ever produced or verified, and no co- 
conspirator was ever seen, identified, or verified. State v, 
Saiz, 2017-NMCA-072, cert. denied. 

Evidence sufficient to find intent to distribute. 
— In prosecution for possession of methamphetamine 
with intent to distribute, based upon the record, where 
the state presented enough circumstantial evidence to 
support an inference of both knowledge and control, and 
therefore possession of methamphetamine, there was suf- 
ficient evidence from which a rational jury could have 
found that defendant intended to distribute that meth- 
amphetamine, State v. Barber, 2004-NMSC-019, 135 N.M. 
621, 92 P.3d 633. 

Evidence sufficient to infer knowledge. — Defen- 
dant's conduct in selling pills, coupled with his assertion 
that they would get an undercover agent "good and high," 
was sufficient evidence from which to infer defendant's 
knowledge of a controlled substance, State v. Martinez, 
1986-NMCA-069, 104 N.M. 584, 725 P.2d 263. 

Evidence sufficient to support conviction, — Evi- 
dence, including defendant's exclusive control of the vehi- 
cle in which marijuana was found, his lies to the arresting 
officer, and his nervous demeanor were sufficient to allow 
a jury to find that he had knowledge of the marijuana. 
State v.: Hernandez, 1998-NMCA-082, 125 N.M. 661, 964 
P.2d 825. 

An undercover agent's testimony that adpondane sold 
him marijuana on two occasions was sufficient evidence 
to support defendant's conviction for distributing mari- 
juana. State v. Laskay, 1986-NMCA-008, 103 NM. 799, 
715 P.2d 72. 

Defendant's conviction for possession of marijuana with 
intent to distribute was affirmed, where the evidence 
showed that: (1) the black book that defendant used for 
his drug transactions was kept in his residence, (2) defen- 
dant used the bedroom in which the marijuana was found 
at least to the extent of keeping his correspondence, in- 
cluding a bill for the pager used in his drug transactions, 
and (3) the marijuana found in a closet was packaged for 
distribution. State v. Muniz, 1990-NMCA-105, 110 N.M- 
799, 800 P.2d 734, cert. denied, 110 N.M. 749, 799 P.2d 
1121, 

Evidence was sufficient to support defendant's convic- 
tion for possession of a controlled substance with intent’ 
to distribute where he was in a closed bathroom alone 
with the drugs and paraphernalia, he had no clean clothes 
with him, and after five minutes in the bathroom, he had 
not taken a shower and there was no indication that he 
was planning to do so; additionally, the folded business 
card found on the toilet with a powdery substance in the 
crease and with handwritten notations of what appeared 
to have been drug transactions, connected defendant to 
the control over and distribution of the drugs. State v. Bar- 
ber, 2003-NMCA-053, 133 N.M. 540, 65 P.3d 1095, aff'd, 
2004-NMSC-019; 135 N.M. 621, 92 P.3d 633. 
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Sufficient evidence that chemicals were synthetic 
cannabinoids. — Where defendant was convicted of traf- 
ficking methamphetamine and distribution of synthetic 
cannabinoids based on evidence that an accomplice, at the 
direction of defendant, delivered methamphetamine and 
the chemicals PB-22: and 5F-PB22 hidden in deodorant 
sticks to an inmate confined in the Curry.county detention 
center, and where defendant claimed that the state failed 
to prove that the substances were synthetic cannabi- 
noids because the particular chemicals were not listed. as 
controlled substances under the New Mexico Controlled 
Substances Act (CSA), there was sufficient evidence to es- 
tablish beyond a reasonable doubt that the chemicals col- 
lected from the deodorant sticks were "synthetic cannabi- 
noids" within the meaning of this section where the state 
presented testimony from an expert in forensic chemistry 
that the chemicals PB-22 and 5F-PB22 are categorized 
as synthetic cannabinoids because while completely syn- 


thetic, the chemicals mimic the effects of cannabis. State v., 


Salazar, 2018-NMCA-0380, cert. denied. 

Sufficient evidence of distribution of synthetic 
cannabinoids. — Where defendant was charged with traf- 
ficking methamphetamine and distribution of synthetic 
cannabinoids after: the state alleged that an accomplice, 
at the direction, of defendant, delivered: methamphetamine 
and synthetic cannabinoids hidden in deodorant sticks to an 
inmate confined in the Curry county detention center, there: 
was sufficient, evidence to sustain defendant's convictions 
beyond a reasonable doubt, where the state presented evi- 
dence of recorded phone calls. between defendant and the in- 
mate where, according.to testimony by the investigating of- 
ficer, the two men used code words.to discuss that defendant 
was going to obtain illegal narcotics by using the inmate's 
money from the jail, hide the narcotics in hygiene products, 
and send the hygiene products into the jail through a third. 
person, and evidence that an inspection of the hygiene prod- 
ucts at issue contained-a green leafy substance and crystal- 
like substance wrapped in small baggies in the bottom of 
deodorant, sticks, which were later, identified as :metham- 
phetamine and synthetic paanabinnids. State v. Salazar, 
2018-NMCA-030, cert. denied, 


V. JURY INSTRUCTIONS, 


Instructing on intent. — An instruction substan- 
tially in terms of the statute is sufficient. State v. Tucker, 
1974-NMCA-049, 86 N.M. 553, 525 P.2d 913, cert. denied, 
86 N.M. 528, 525 P.2d 888, overruled on other grounds by 
State v, Bender, 1978-NMSC- 044, 91 N.M. 670, 579 P.2d. 
796. 

Instructions elite are phrased in the terms of this stat- 
ute were sufficient on element of intent. State v. Fuentes, 
1973-NMCA-069, 85 N.M. 274, 611 Piad 760, cert. denied, 
85 N.M. 265, 511 P.2d 751. 

Instruction defining possession, — In prosecution 
for possession of methamphetamine with intent to distrib- 
ute, although defendant would have been entitled to a jury 
instruction defining possession, absent defense counsel's 
request, the trial court was not: required to provide the 
instruction sua sponte, State v. Barber, 2004-NMSC- 019, 
135 N.M. 621, 92 P.3d 633. 

Presumption of innocence. — In prosecution for 
unlawfully selling and unlawfully furnishing or giving 
away marijuana, it was error for the trial court to fail to 
instruct the jury on the presumption of innocence, where 
defendant requested an instruction thereon. State'v, Hen- 
derson, 1970-NMCA-022, 81.N.M. 270, 466 P.2d 116. 

Law reviews. — For article, "The Confusing ‘Law of 
Criminal Intent in New Mexico," see 5 N.M. L. Rev. 63 
(1974). 

‘Am, Jur. 2d, A.L.R. aid C.J.S. references, — 25 Am. 
Jur, 2d Drugs, Narcotics and sii goer §§ 179, 181, 187, 188i 
191. 
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Free exercise of religion as defense to prosecution for 
narcotic or psychedelic drug offense, 35 A,L.R.3d 939. 
Permitting unlawful use of narcotics in private home as 
criminal offense, 54 A.L.R.3d 1297. 
Conviction of possession of illicit drugs found in prem- 


ises or of which defendant was in nonexclusive possession, 


56 A.L.R.3d 948, 

. Competency of drug addict or user to identify suspect 
material as narcotic or controlled substance, 95 A.L.R.3d 
978. 

Admissibility, in criminal prosecution, of expert opinion 
allegedly stating whether drugs were possessed with in- 
tent to distribute.- state cases, 83 A.L.R.4th 629. 


State law criminal liability of licensed physician for: 


prescribing or dispensing drug or similar controlled sub- 


Sufficiency of evidence that possessor of heroin had in- 


tent to distribute it, so as to violate 21 USCS § 841(a)(1), 


78 A.L.R. Fed. 413, ~ 

Sufficiency of evidence that possessor of marijuana had 
intent to distribute it, so as to violate 21 USCS § 841(a)\(1), 
79 A.L.R. Fed. 113. 

Sufficiency of evidence that possessor of controlled sub- 
stance other than cocaine, heroin, or marijuana had intent 
to distribute it, so as to violate 21 USCS § 841(a)(1), 80 
A.L.R. Fed. 507. 

Sufficiency of showing, in prosecution under Travel 
Act (18 USC § 1952), of act by accused, subsequent to ac- 
cused's) travel or use of facilities in interstate or foreign 


_commerce, which furthers unlawful activity involving 


narcotics or controlled substances, 113 A.L.R. Fed. 625. 


stance, 13 A.L.R.5th 1. 

Sufficiency of random sampling of drug or contraband 
to establish jurisdictional amount required for conviction, 
45 ALL. R. 5th 1. 7 


Admissibility, under Rule 404(b) of Federal Rules of 
Evidence (28 USCS Appx, Federal Rules of Evidence, Rule 
404(b)), of evidence of accused's prior use of illegal drugs 
in prosecution for conspiracy to distribute such drugs, 114 
A.L.R. Fed. 511. 

28 C.J.S. Drugs and Narcotics § 156 et seq. 


30-31-23. Controlled substances; possession prohibited. 


A. It is unlawful for a person intentionally to possess a controlled substance unless the sub- 
stance was obtained pursuant to a valid prescription or order of a practitioner while acting in the 
course of professional practice or except as otherwise authorized by the Controlled Substances Act. 
It is unlawful for a person intentionally to possess a controlled substance analog. 

B. A person who violates this section with respect to: 

(1) one ounce or less of synthetic cannabinoids is, for the first offense, guilty of a petty mis- 
demeanor and shall be punished by a fine of not less than fifty dollars ($50.00) or more than one 
hundred dollars ($100) and by imprisonment for not more than fifteen days, and, for the second 
and subsequent offenses,:is guilty of a misdemeanor and shall be punished by a fine of not less 
than one hundred dollars ($100) or more than one thousand dollars ($1,000) or by imprisonment 
for a definite term less than one year, or both; 

(2) more than one ounce and less than eight ounces of synthetic cannabinoids is guilty ofa 
misdemeanor and shall be punished by a fine of not less than one hundred dollars ($100) or more 
than one thousand dollars ($1,000) or by imprisonment for a definite term less than one year, or 
both; or 

(3) eight ounces or more of synthetic cannabinoids is guilty of a fourth degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C.» A minor who violates this section with respect to the substances listed in this subsection is 
guilty of a petty misdemeanor and, notwithstanding the provisions of Sections 32A-1-5 and 32A-2- 
19 NMSA 1978, shall be required to perform no more than forty-eight hours of community service. 
For the third or subsequent violation by a minor of this section with respect to those substances, 
the provisions of Section 32A-2-19 NMSA 1978 shall govern punishment of the minor. As used in 
this subsection, "minor" means ‘a person who is less than eighteen years of age. The provisions of 
this subsection apply to the following substances: 

(1) synthetic cannabinoids; 

(2) any of the substances listed in Paragraphs (17) through (22) of Subsection C of Sec- 
tion 30-31-6 NMSA 1978; or 

(3) , a substance added to Schedule I by a rule of the board adopted on or after March 31, 
2011 if the board determines that the pharmacological effect of the substance, the risk to the 
public health by abuse of the substance and the potential of the substance to produce psychic or 
physiological dependence liability is similar to the substances described in Paragraph (1) or (2) of 
this subsection. 

D. Except as provided in Subsections B and F of this section, and for those substances listed in 
Subsection E of this section, a person who violates this section with respect to any amount of any 
controlled substance enumerated in Schedule I, II, III or IV or a controlled substance analog of a 
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substance enumerated in Schedule I, II, ITI or IV is guilty of a misdemeanor and shall be punished 
by a fine of not less than five hundred dollars ($500) or more than one thousand dollars ($1,000) or 
by imprisonment for a definite term less than one year, or both. 

E. A person who violates this section with respect to phencyclidine as enumerated in Schedule 
III or a controlled substance analog of phencyclidine; methamphetamine, its salts, isomers or salts 
of isomers as enumerated in Schedule II or a controlled substance analog of methamphetamine, its 
salts, isomers or salts of isomers; flunitrazepam, its salts, isomers or salts of isomers as enumer- 
ated in Schedule I or a controlled substance analog of flunitrazepam, including naturally occurring 
metabolites, its salts, isomers or salts of isomers; gamma hydroxybutyric acid and any chemical 
compound that is metabolically converted to gamma hydroxybutyric acid, its salts, isomers or salts 
of isomers as enumerated in Schedule I or a controlled substance analog of gamma hydroxybutyric 
acid, its salts, isomers or salts of isomers; gamma butyrolactone and any chemical compound that 
is metabolically converted to gamma hydroxybutyric acid, its salts, isomers or salts of isomers 
as enumerated in Schedule I or a controlled substance analog of gamma butyrolactone, its salts, 
isomers or salts of isomers; 1-4 butane diol and any chemical compound that is metabolically 
converted to gamma hydroxybutyric acid, its salts, isomers or salts of isomers as enumerated in 
Schedule I or a controlled substance analog of 1-4 butane diol, its salts, isomers or salts of isomers; 
or a narcotic drug enumerated in Schedule I or II or a controlled substance analog of a narcotic 
drug enumerated in Schedule I or II is guilty of a fourth degree felony and shall be sentenced pur- 
suant to the provisions of Section 31-18-15 NMSA 1978. | 

F. Except for a minor as provided in Subsection C of this section, a person who violates Subsec- 
tion A of this section while within a posted drug-free school zone, excluding private property resi- 
dentially zoned or used primarily as a residence and excluding a person in or on a motor vehicle in 
transit through the posted drug-free school zone, with respect to: 

(1) one ounce or less of synthetic cannabinoids is, for the first offense, guilty of a misde- 
meanor and shall be punished by a fine of not less than one hundred dollars ($100) or more than 
one thousand dollars ($1,000) or by imprisonment for a definite term less than one year, or both, 
and for the second or subsequent offense, is guilty of a fourth degree felony and shall be sentenced 
pursuant-to the provisions of Section 31-18-15 NMSA 1978; 

(2) more than one ounce and less than eight ounces of synthetic cannabinoids is guilty of a 
fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 
1978; 

(3) eight ounces or more of synthetic cannabinoids is guilty of a third degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(4) any amount of any other controlled substance enumerated in Schedule I, II, ITI or IV or 
a controlled substance analog of a substance enumerated in Schedule I, II, III or IV, except phency- 
clidine as enumerated in Schedule III, a narcotic drug enumerated in Schedule I or II or a controlled 
substance analog of a narcotic drug enumerated in Schedule I or II, is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA.1978; and 

(5) phencyclidine as enumerated in Schedule III, a narcotic drug enumerated in Schedule 
I or II, a controlled substance analog of phencyclidine or a controlled substance analog of a nar- 
cotic drug enumerated in Schedule I or II is guilty of a third degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1953 Comp., § 54-11-23, enacted by Laws 
1972, ch. 84, § 23; 1974, ch. 9, § 4; 1980, ch. 23, § 4; 1983, 
ch, 183, § 1; 1987, ch. 68, § 5; 1989, ch. 123, § 1; 1990, 


of records relating to a minor so discharged, see 30-31-28 
NMSA 1978, 
The 2021 (1st S.S.) amendment, effective June 29, 


ch. 19, § 5; 1990, ch. 33, § 1; 2005, ch. 280, § 7; 2011, 
ch. 16, § 3; 2019, ch. 217, § 1; 2021, ch. 15, § 1; 2021 
(1st S.S.), ch. 4, § 68. 

Cross references. — For penalty for consumption or 
possession of alcoholic beverages on school property, see 
22-5A-5 NMSA 1978. 

For legal use of marijuana in research, see 26-2A-1 to 
26-2A-7 NMSA 1978. 

For provision authorizing conditional discharge for 
first possession offense, and providing for expungement 
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2021, removed the possession of marijuana from the ap- 
plication of the section; deleted former Subsection B and 
redesignated former Subsections C through G as Subsec- 
tions B through F, respectively; in Subsection C, Paragraph 
C(2), after "Paragraphs", changed "(2) through (25)" to "(17) 
through (22)"; in Subsection D, after "Subsections B", de- 
leted "C" and after the next occurrence of "and", deleted 
"G" and added "F"", and after "Subsection", changed "F" to 
"E"; and in Subsection F, after "Subsection", changed "D" to 
"C", in Paragraph F(1), after "one ounce or less of", deleted 
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"marijuana or", in Paragraph F(2), after "less than eight 
ounces of", deleted "marijuana or", and in Paragraph F(3), 
after "eight ounces or more of", deleted "marijuana or". 

The 2021 amendment, effective June 18, 2021, elimi- 
nated the fine for possession’ of certain controlled sub- 
stances committed by minors as a first offense, capped 
the number of hours of community service that may be 
imposed for minors who have committed the crime of pos- 
session of certain controlled substances as a first offense, 
and made technical changes; in Paragraph B(1), after 
"Section", changed "3 of this 2019 act" to "31-19A-1 NMSA 
1978"; and in Subsection D, after "shall be", deleted "pun- 
ished by a fine not:to exceed one hundred dollars ($100) 
or" and added "required to perform no more than". 

The 2019 amendment, effective July 1, 2019, de- 
creased penalties for possession of marijuana; added new 
Subsection B and redesignated former Subsections B 
through D as: Subsections C through E, respectively; in 
Subsection C, in Paragraph C(1), after "one ounce or less 
of", deleted "marijuana or", in Paragraph C(2), after "less 
than eight ounces of", deleted "marijuana or", in Para- 
graph C(3), after "eight ounces or more of", deleted "mari- 
juana or"; and in Subsection KE, after "Except", added “as 
provided in Subsections B, C and G of this section, and", 
and after "listed in Subsection", deleted "EK" and added "F". 

The 2011 amendment, effective March 31, 2011, made 
it a crime to possess synthetic cannabinoids and added 
Subsection C to make it a crime for a minor to possess 
synthetic cannabinoids, other synthetic drugs and sub- 
stances added to Schedule I by the board of pharmacy. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection D that it is a fourth degree felony to 
violate this section with respect to flunitrazepam, gamma 
hydroxybutyric acid and gamma butyrolactone, 1-4 bu- 
tane diol; added Subsections E (1) through (5) to provide 
penalties for violations of Subsection A of this section in 
posted drug-free school zones, excluding certain private 
residential property and motor vehicles, with respect to 
the listed substances. t 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "or" for "and" at the end of Paragraph (2) of Sub- 
section B, deleted former Paragraph (4) of Subsection B 
pertaining to violations with respect to specific controlled 
substances and providing a penalty, added Subsection 
C, redesignated former Paragraph (5) of Subsection B as 
Subsection D, and rewrote the provision which read "phen- 
cyclidine as enumerated in Schedule III a narcotic drug 
enumerated in Schedule I or II or a controlled substance 
analog of phencyclidine or a controlled substance analog 
of a narcotic drug enumerated in Schedule I or II, is guilty 
of a first degree felony and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978.". 

The 1989 amendment, effective July 1, 1989, inserted 
"or a controlled substance analog of phencyclidine" in Sub- 
section B(4) and "or a controlled substance analog of phen- 
cyclidine or a controlled substance analog of a narcotic drug 
enumerated in Schedule I or II" in Subsection B(5); and 
made minor stylistic changes throughout Subsection B. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 

Il. ELEMENTS OF POSSESSION. 
DOUBLE JEOPARDY. 

EVIDENCE AND PROOF, 

A. IN GENERAL. 

B. CIRCUMSTANTIAL EVIDENCE. 
C. SUFFICIENCY OF EVIDENCE. 
Vv. INDICTMENT AND INFORMATION. 


. I. GENERAL CONSIDERATION. 


Jury unanimity as to the form of cocaine involved 
in a lesser included offense of possession was not 
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required. — Where police officers found crack cocaine in 
defendant's vehicle and powder cocaine that belonged to 
defendant in the vehicle of defendant's friend; defendant 
was charged with one count of trafficking and one count of 
the lesser included offense of possession; the jury found de- 
fendant guilty of possession of cocaine; defendant claimed 
that there were two substances at issue and that the trial 
court failed to instruct the jury that any conviction of pos- 
session had to be based on the same substance considered 
by the jury for the trafficking offense; the state's theories 
of possession were based on the crack cocaine found in 
defendant's vehicle and the powder cocaine found in the 
friend's vehicle; and witnesses testified that a lab analy- 
sis does not distinguish between crack cocaine and powder 
cocaine and. that both forms of cocaine were in quantities 
large enough to qualify for a count of trafficking, jury una- 
nimity was not required as to the specific form of cocaine 
involved, jury unanimity was required only on the over- 
all verdict. State v. Godoy, 2012-NMCA-084, 284 P.3d 410, 
cert. denied, 2012-NMCERT-007. 

Section is within scope of state's power and 
is valid on its face. Yanez v. Romero, 619 F.2d 851 
(10th Cir.), cert. denied, 449 U.S. 876, 101 S. Ct. 221, 66 L. 
Ed. 2d 98.(1980). 

Possession of heroin deemed felony under Habit- 
ual Offender Act. — When a federal conviction is had 
in New Mexico upon a purchase of heroin in New Mexico, 
the "purchase" of heroin necessarily includes the actual 
or constructive "possession" of heroin, and actual or con- 
structive possession of heroin is a felony under the laws 
of New Mexico for purposes of the Habitual Offender Act. 
State v. Montoya, 1980-NMSC-093, 94 N.M. 704, 616 P.2d 
417. 

Habitual offender law inapplicable. — Since the 
legislature intended an enhanced penalty to apply to a 
violation of the Controlled Substances Act it so provided 
within the act, the legislature did not intend that the ha- 
bitual offender law was to apply to second or subsequent 
violations of Subsection B(5) (now D) of this section. State 
v. Alderete, 1975-NMCA-080, 88 N.M. 150, 538 P.2d 422. 

Comparison not warranted. — Former Narcotic 
Drug Act (54-7-1, 1953 Comp, et seq.) was completely 
lacking in any legislative direction as to procedures 
in the event of second or subsequent convictions, and a 
comparison between the Narcotic Drug Act and former 
habitual criminal law was of no value. State v. Rhodes, 
1966-NMSC-064, 76 N.M. 177, 413 P.2d 214, 

Due process certainty. — The language of defi- 
nitional Section 30-31-20 NMSA 1978 (now 30-31-2N 
NMSA 1978), referring to all parts of the cannabis plant 
whether growing or not, coupled with Subsection B(3) of 
this section, is not so indefinite that men of common in- 
telligence must guess at its meaning and scope. State v. 
Olive, 1973-NMCA-1381, 85 N.M. 664, 515 P.2d 668, cert. 
denied, 85 N.M. 639, 515 P.2d 643, 

Equal protection. — Fact that the Controlled Sub- 
stances Act does not specifically state when weighing of 
marijuana is to be done does not mean that Subsection 
B(8) of this section, as applied to defendant convicted of 
possession of more than eight ounces of "green" mari- 
juana, was‘a violation of his rights to equal protection 
since it was the possession of marijuana, on the date of 
the offense, which was the prohibited act and not the 
amount in some subsequent form suitable to a particular 
defendant. State v, Olive, 1973-NMCA-131, 85 N.M. 664, 
515 P.2d 668, cert. denied, 85 N.M. 639, 515 P.2d 643. 

Due process requirements in sentence enhance- 
ment. — To meet due process requirements of essential 
fairness in sentencing defendant for a second drug offense, 
there must be some pleading filed by the state, whether by 
motion or otherwise, by which defendant is given notice of 
the state's charges, and defendant must be given an op- 
portunity to be heard on the charges before an increased 
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penalty can be imposed. State v: Rhodes, 1966-NMSC-064, 
76 N.M..177, 413 P.2d 214. 

Title constitutionally adequate. — Sections 30- 
31-20 to 30-31-25 NMSA 1978, which define unlawful 
activities and provide penalties therefor, are not uncon- 
stitutional on the grounds that "unlawful activities" are 
not mentioned in the title of the act. State v, Atencio, 
1973-NMCA-110, 85 N.M. 484, 513 P.2d 1266, cert. denied, 
85 N.M. 483, 518 P.2d 1265. 

Standing to challenge section. — Defendant's: con- 
tention that this section violated his constitutional rights 
because he was a narcotic addict, where there was no evi- 
dence that he was an addict, was without merit. State v. 
Jaramillo, 1975-NMCA-091, 88 N.M. 179, 538 P.2d 1201. 

Marijuana use not intrinsic part of religion. — 
Where the evidence shows that defendant's belief was 
derived from defendant's personal views of the bible, and 
those views under the evidence are no more than that the 
use and distribution of marijuana was permitted because 
marijuana is a gift from God, such a personal use does not 
amount to an intrinsic part of a religion. State v: Brashear, 
1979-NMCA-027, 92 N.M, 622, 593 P.2d 63. 

Possession of narcotics, not addiction can be sub- 
ject of prosecution. — Addiction is a disease which can- 
not be the subject of prosecution under the eighth and 
fourteenth amendments of the United States constitution: 
possession of narcotics as a crime is valid and distinguish- 
able. Yanez v.. Romero, 619 F.2d 851 (10th Cir), cert. de- 
nied, 449 U.S, 876, 101 S, Ct. 221, 66 L. Ed. 2d 98 (1980). 

Legal to search defendant admitting "dope" pos- 
session. — Once the defendant voluntarily made the 
statement that there was "dope" in his pocket, a police 
officer had probable cause to believe that a crime was be- 
ing committed, specifically, possession of a controlled sub- 
stance. This provided a proper legal foundation for both a 
full search and the actual arrest of the defendant. State 
v. Blakely, 1993-NMCA-053, 115 N.M. 466, 853 P.2d:168, 
cert. denied, 115 N.M. 535, 854 P.2d 362. 


II]. ELEMENTS’ OF POSSESSION. 


Possession. — Mere proximity to illegal drugs, mere 
presence on the property where they are located, or mere 
association with persons who do control them, without 
more, is insufficient to support a, finding of possession. 
United States v. Espinosa, 771 F.2d .1382 (10th Cir,), cert. 
denied, 474 U.S..1023, 106 S.Ct. 579, 88 L. Ed. 2d 561 (1985). 

Possession and tampering distinguished. — Pos- 
session of a controlled substance requires proof defendant 
knew or believed it. was cocaine or some other substance 
that is regulated, which is not required to prove tamper- 
ing, while tampering with evidence requires proof defen- 
dant intended to prevent the apprehension, prosecution 
or conviction of herself or others, which is not required 
to prove possession, State v, Franco, 2005-NMSC-013, 137 
N.M. 447, 112 P.3d 1104. ; 

Possession of a controlled substance can be committed 
without tampering with evidence, Conversely, tampering 
with evidence, even if the evidence is illegal drugs, can be 
committed without possessing the drugs. State v. Franco, 
2005-NMSC-013, 137 N.M. 447,112 P.3d 1104. 

Prohibition of "use" not vague. — Former section 
prohibiting "unlawful use" of marijuana was not uncon- 
stitutionally vague, since all use of marijuana not falling 
within a stated exception was made unlawful, State v. Co- 
vens, 1971-NMCA-141, 83 N.M. 175, 489 P.2d 888 (decided 
under prior law), 

Meaning of "eight ounces". — Weight of eight ounces 
mentioned in Subsection B(3) of this,section means the 
weight of the plant, or the plant's derivative products, 
weighed in the form seized, whether that form be the green 
plant, the dried plant or the various products which may 
be derived from the plant. State v. Olive, 1973-NMCA-1381, 
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85 N.M. 664, 515 P.2d 668, cert. eieanedt) 85 N.M. 639, 515 
P.2d 643. 

Intent required. — Under 54- 5-16, 1953 Camp, (now 
repealed), an intent to possess anhalonium (peyote) was 
required for conviction. State v. Pedro, 1971-NMCA-145, 
83 .N.M. 212, 490 P.2d 470 (decided under prior law, stat- 
ute repealed). 

Locus of offense jurisdictional. — Since state in 
prosecution for unlawful use of heroin failed to establish 
where defendant used the narcotic, an essential element 
of the offense charged, this jurisdictional error would be 
raised sua sponte by the appellate court and defendant's 
conviction reversed for failure of proof. State v. Losolla, 
1972-NMCA-085, 84 N.M. 151, 500 P.2d 436. 

Possession coupled with knowledge. — The state 
must prove that defendant. had physical or constructive 
possession, coupled with knowledge of the presence and 
narcotic character of the substance possessed. State v. 
Bowers, 1974-NMCA-135, 87 N.M. 74, 529 P.2d 300, cert. 
denied, 88 N.M. 29, 586 P.2d 1085 (1975); State v. Baca, 
1974-NMCA-098, 87 N.M. 12, 528 P.2d 656, cert. denied, 87 
N.M. 5,528 P.2d 649; State v. Bauske, 1974-NMCA-078, 86 
N.M, 484, 525 P:2d 411; State v. Mosier, 1971-NMCA-138, 
83 N.M. 213, 490 P.2d 471; State v. Maes, 1970-NMCA-053, 
81 N.M. 550, 469 P.2d 529, cert. denied, sub nom. State v. 
Felix, 81.N.M. 588, 470 P.2d 309 (1970). 

Possession means care, control and manage- 
ment on the occasion in question. State v. Mosier, 
1971-NMCA-138, 83 N.M. 213, 490 P.2d 471; State v. Maes, 
1970-NMCA-053, 81 N.M. 550, 469 P.2d 529, cert. denied, 
sub nom. State v. Felix, 81 N.M. 588, 470 P.2d 309 (1970). 

Constructive possession defined. — Constructive 
possession exists when the accused has knowledge of the 
presence of the narcotic and control over it. State v. Bow- 
ers, 1974-NMCA-135, 87 N.M. 74, 529 P.2d 300, cert. de- 
nied, 88 N.M. 29, 536 P.2d 1085 (1975); State v. Montoya, 
1973-NMCA-060, 85 N.M. 126, 509 P.2d 893. 

Exclusive possession is not required to support 
a conviction. State v. Favela, 1968- congo 79 N.M. 
490, 444 P.2d 1001. 


III, DOUBLE JEOPARDY, 


Possession of methamphetamine and possession 
of drug paraphernalia . — The legislature did not in- 
tend to punish a defendant for possession of a controlled 
substance and possession of paraphernalia when the 
paraphernalia consists of only a container that is stor- 
ing a personal supply of the charged controlled substance 
and where the defendant was convicted of possession of 
methamphetamine and possession of drug paraphernalia 
based on the possession of a baggie that held the meth- 
amphetamine, the defendant's conviction of possession 
of drug paraphernalia violated double jeopardy. State v. 
Almeida, 2008-NMCA-068, 144 N.M. 235, 185 P.3d 1085. 

Lesser included offense. — The separate crimes of 
possession of methamphetamine and possession of meth- 
amphetamine with intent to distribute apply in the alter- 
native when based on a single act of possession. State v, 
Quick, 2009-NMSC-015, 146 N.M..80, 206 P.3d 985. 

Possession of methamphetamine is a lesser in- 
cluded charge of possession with intent to distrib- 
ute methamphetamine and a conviction of both charges 
when defendant's conduct was unitary is a violation of 
double jeopardy. State v. Lopez, 2008-NMCA-002, 143 
N.M. 274, 175 P.3d 942, cert. denied, 2008-NMCERT-007, 
144 N.M. 593, 189 P.3d 1215. 

Possession is lesser offense necessarily in- 
cluded in distribution of marijuana. State v. Medina, 
1975-NMCA-033, 87 N.M, 394, 534 P.2d 486, 

Distribution prosecution barred by conviction 
of possession. — The possession of marijuana was a 
lesser offense necessarily included in the greater offense 
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of distribution of marijuana, and since the defendant was 
convicted of the lesser offense, the principles of double jeop- 
ardy barred the subsequent prosecution of the greater of- 
fense. State v. Medina, 1975-NMCA-033, 87 N.M. 394, 534 
P.2d 486. . 

Retrial for possession barred. — Since two counts 
were charged in an indictment, one for illegal possession 
of marijuana and the other for possession with intent to 
sell, an instruction by the court that the jury was to dis- 
regard the possession count if it found defendant guilty 
of the latter offense operated as an acquittal on the pos- 
session count and prevented retrial of this issue when the 
verdict on possession with intent to distribute was over- 
turned. State v. Moreno,:1961-NMSC-070, 69 N.M. 113, 
364 P.2d 594. 

No double jeopardy violation. — Convictions for 
possession of cocaine and tampering with evidence did not 
violate defendant's double jeopardy rights. State v. Franco, 
2005-NMSC-013, 137 N.M. 447, 112 P.3d 1104. 


IV. EVIDENCE AND PROOF. 


Authentication of substance as cocaine by lay tes- 
timony. — Where defendant was charged with trafficking 
and the lesser included offense of possession of cocaine; the 
state failed to present a laboratory analysis authenticating 
the substance found in defendant's vehicle as crack cocaine; 
when arrested, defendant raised the inference that the sub- 
stance was an illegal narcotic by telling the arresting police 
officers that defendant was the user and that the substance 
was for defendant's personal use; three officers testified 
that the substance field tested for the presence of cocaine; 
one officer testified that the result of the test was positive; 
and two officers testified that based on their experience 
and training, the substance had the appearance of crack.co- 
caine, the officers’ opinions, combined with the actions and 
statements of defendant, provided sufficient evidence to 
support the admissibility of the crack cocaine into evidence. 
State v. Godoy, 2012-NMCA-084, 284 P.3d 410, cert. denied, 
2012-NMCERT-007. 

Field drug test. — The state has the burden to estab- 
lish the validity of the scientific principles on which a field 
drug test is based and its scientific reliability when the 
state elects to rely on a field test to prove the identity of 
contraband. The testimony by a law enforcement officer 
will not, without more, be sufficient to support admission 
of the results, when the officer cannot explain the scien- 
tific principles that the test uses, the percentage of false 
positives or negatives that the test will produce, or the 
factors that may produce those false results. The state can 
avoid admissibility problems altogether by using a compe- 
tent laboratory to identify the substance at issue. State v. 
Morales, 2002-NMCA-052, 132 N.M. 146, 45 P.3d 406, cert. 
denied, 132 N.M. 193, 46 P.3d 100. 


A. IN GENERAL. 


Testimony concerning a forensic laboratory re- 
port. — Where the court admitted a forensic laboratory 
report that a substance was cocaine; the report was admit- 
ted into evidence through the testimony of a forensic chem- 
ist who did not conduct the tests underlying the report; 
the witness's testimony was an explanation regarding how 
the test was performed and the witness's approval of the 
testing chemist's results; there was nothing in the wit- 
ness's testimony indicating that the witness relied on the 
witness's own analysis to arrive at the witness's own con- 
clusions; the only other evidence that the substance was 
cocaine was the testimony of a police officer who performed 
a field test on the substance; and the state failed to prove 
the scientific reliability of the field test, the admission of 
the laboratory report and the witness's testimony regard- 
ing the testing chemist's opinion was error, the error was 
not harmless, and the error violated defendant's right of 
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confrontation. State v. Delgado, 2010-NMCA-078, 148 N.M. 
870, 242 P.3d 437, cert. denied, 2010-NMCERT-007, 148 
N.M. 610, 241 P.3d 611, on remand of 2009-NMCA-061, 146 
N.M. 402, 210 P.3d 828, cert granted, 2009-NMCERT-006, 
146 N.M. 733, 215 P.3d 42. 

Chain of custody. — Where, during a search incident 
to arrest, the arresting police officer found on defendant a 
plastic "bindle" containing a white crystalline substance 
which the officer recognized as methamphetamine; the 
arresting officer observed another officer perform a pre- 
sumptive field test on the substance; the arresting officer 
took the substance into evidence and transferred the sub- 
stance to an evidence technician who sent the substance 
to the sate laboratory; an analyst in the drug analysis unit 
obtained the evidence from the laboratory's evidence cus- 
todian; the analyst performed two tests on the evidence 
and concluded that the substance was methamphetamine; 
the analyst sealed the evidence so that it would be appar- 
ent if any one tried to tamper with or alter it and returned 
the evidence to the evidence custodian, there was suffi- 
cient evidence to support the verdict that the substance 
seized from defendant was the same substance that was 
tested by the state laboratory and determined to be meth- 
amphetamine. State v. Rodriguez, 2009-NMCA-090, 146 
N.M. 824, 215 P.8d 762, cert. denied, 2009-NMCERT-007, 
147 N.M. 361, 223 P.3d 358. 

Purchaser not guilty of solicitation to traffic. — 
Even though the defendant's actions in negotiating for 
the purchase of drugs fall within the definition of criminal 
solicitation, his conduct was necessarily incidental to the 
crime of trafficking through the sale of a controlled sub- 
stance and he could not be guilty of solicitation to traffic. 
State v. Pinson, 1995-NMCA-045, 119 N.M. 752, 895 P.2d 
274. 

Proof of possession of controlled substance may 
be established by evidence of the conduct and actions of 
a defendant, and by circumstantial: evidence connect- 
ing the defendant with the crime. State v. Donaldson, 
1983-NMCA-064, 100 N.M. 111, 666 P.2d 1258, cert. de- 
nied, 100 N.M. 53, 665 P.2d 809. 

Evidence of possession. — When an accused is not 
in exclusive possession of the places in which an illegal 
substance is found, the state is required to prove that 
the accused knew the substance was there and that 
the accused exercised control over it. State v. Morales, 
2002-NMCA-052, 132 N.M. 146, 45 P.3d 406, cert. denied, 
132 N.M. 193, 46 P.3d 100. 

Direct proof unnecessary. — Proof of possession with 
knowledge of narcotic character need not be by direct or 
uncontradicted evidence. State v. Garcia, 1966-NMSC-063, 
76 N.M. 171, 413 P.2d 210, overruled on other grounds by 
State v. Gomez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d' 
B 

Trace amount not sufficient to infer knowledge. 
— The presence of a trace amount of cocaine in a cello- 
phane cigarette wrapper carried in defendant's pocket 
was not, by itself, sufficient to establish that defendant 
had knowledge of the substance or that the substance was 
cocaine. State v. Reed, 1998-NMSC-030, 125 N.M. 552, 964 
P.2d 113. 

Conduct permitting inference of guilt. — Evidence 
sufficient to support a violation of this section must be such 
as discloses some conduct, declarations or actions on the 
part of the accused from which the fact finder may fairly 
infer and which is sufficient to satisfy it beyond a reason- 
able doubt of knowledge in the accused of the presence 
and nature of the narcotics. Doe v. State, 1975-NMCA-108, 
88 N.M. 347, 540 P.2d 827, cert. denied, 88 N.M. 318, 540 
P.2d 248; State v. Garcia, 1966-NMSC-063, 76 N.M. 171, 
413 P.2d 210, overruled on other grounds by State v. Go- 
mez, 1997-NMSC-006, 122 N.M. 777, 932 P.2d 1. 

Proving knowing possession. — To show knowing 
possession of narcotics, the conduct and behavior of the 
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parties, their admissions or contradictory statements 
and explanations are frequently sufficient; possession 
and knowledge that object isa narcotic drug can ‘also be 
proven circumstantially. State v, Baca, 1974-NMCA-098, 
87 N.M. 12, 528 P.2d 656, cert. denied, 87 N.M. 5, 528 P.2d 
649. 

Right to control. — An accused has constructive pos- 
session when he maintains control or a right to control 
the contraband. State v. Bauske, 1974-NMCA-078, 86 N.M. 
484, 525 P.2d 411. 

Power to produce or dispose is evidence of con- 
trol, State v. Montoya, ADT MCADHDs 85.N. Mi. 126, 509 
P.2d.893, 

Insufficiency of positive drug tant by itself. — 
The common law rule in New Mexico requires additional 
proof\of an intentional or knowing prior possession cor- 
roborating a positive drug test. before a defendant can be 
charged and convicted of possession of a controlled sub- 
stance; while a positive drug test might be circumstantial 
evidence of possession, it is insufficient, standing alone, to 
convict for that crime. State v. McCoy, 1993-NMCA-064, 
116 N.M. 491, 864 P.2d 307, rev'd in part on other grounds 
sub nom. State v. Hodge, 1994-NMSC-087, 118 N.M: 410, 
882 P.2d 1. 

No burden on state to negate plant maturity. 
— In prosecution for possession, the state was not re- 
quired to expressly prove.that substance identified as 
marijuana was not the mature stalk. State v. Everidge, 
1967-NMSC-035,.77 N.M. 505, 424 P.2d 787, cert. denied, 
sub nom. Greene v. United States, 386 U.S. 976, 87 S..Ct. 
1171, 18 L. Ed. 2d 136 (1967). 

Failure to prove plant maturity is fatal. — Since 
the state's expert witness was unable to say whether the 
substance he tested was cannabis indica or cannabis sa- 
tiva L., and could only identify it as mature stalk of some 
kind of cannabis, possession of which mature stalk did not 
constitute a violation of the statute under which the state 
had.elected to proceed, defendant's conviction for posses- 
sion of marijuana would be reversed, State v. Benavidez, 
1962-NMSC-137, 71 N.M. 19, 375 P.2d 333 (decided under 
prior law). 

Evidence of predisposition. — In view of evidence that 
defendant, a heroin addict, had been brought off metha- 
done rapidly when a methadone maintenance program was 
closed, that he encountered a waiting requirement for en- 
try into a different methadone program, during which time 
he contacted his former heroin supplier (now an informer) 
who supplied him with heroin, and that defendant being ut- 
terly without funds, the two arranged a marijuana trans- 
action during the course of which defendant was arrested, 
subsequently being convicted of unlawful possession, the 
jury could reasonably have believed that the parties pooled 
their thoughts to plan a criminal enterprise in which the 
defendant was predisposed to participate. State v. Fiechter, 
1976-NMSC-006, 89 N.M. 74, 547 P.2d 557. 

Entrapment for the jury. — Evidence that defendant 
had previously been involved in "hauling" marijuana, that 
he had furnished informer with LSD in the past and that 
he himself had taken drugs went toward defendant's pre- 
disposition to commit the crime and bore on the credibility 
of his testimony that representations by informer involv- 
ing thereto and violence were the inducing cause of the 
crime (possession of LSD); and since there were conflicts 
on the entrapment issue, the trial court properly refused 
to rule there was entrapment as a matter of law. State v. 
Sena, 1971-NMCA-044, 82 N.M. 513, 484. P.2d 355. 

"Ingestion" not possession. — The mere presence of 
drugs in the urine or bloodstream does not constitute pos- 
session, State v. McCoy, 1998-NMCA-064, 116 N.M. 491, 
864 P.2d 307, rev'd in part on other grounds sub nom. 
State v. Hodge, 1994-NMSC-087, 118 N.M. 410, 882 P.2d 1. 

To convict the defendant of possession of cocaine that he 
had ingested, it is necessary to prove that he voluntarily 
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and knowingly ingested the drug in New Mexico. State v. 
Franks, 1994-NMCA-097, 119 N.M. 174, 889 P.2d 209. 

Possession through ingestion. — The defendant's 
statement that he took cocaine was probative of the of- 
fense since the fact that he thought that cocaine was pres- 
ent in his body tended to establish that:.(1) cocaine was 
present in his body, (2) he knew that it was cocaine when 
he ingested it, and.(3) the ingestion was voluntary. State 
v. Franks, 1994-NMCA-097, 119 N.M..174, 889 P.2d 209. 

Evidence sufficient for conviction includes any 
clearly identifiable amount of controlled substances. State 
v, Wood, 1994-NMCA-060, 117.N.M. 682, 875 P.2d 1113, 
cert. denied, 117 N.M. 744, 877 P.2d 44. 

Evidence not inherently improbable. — Testimony 
in prosecution for unlawful sale and possession of mari- 
juana was not inherently improbable despite fact that 
defendant was claimed to have insisted on delivering the 
cigarettes in question in the restroom where only he and 
undercover officer were present, yet afterwards suppos- 
edly received the money for the transaction and discussed 
other possible dealings in a car in the presence of several 
other persons. State v, Soliz, 1969-NMCA-043, 80 N.M. 
297,454 P.2d 779, 

Prejudicial hearsay. — Testimony by undercover 
officer that defendant's name had been called to his at- 
tention by local officers as a person allegedly dealing in 
marijuana was clearly hearsay and clearly prejudicial and 
necessitated reversal of her conviction for possession of 
marijuana. State v, Alberts, 1969-NMCA-064, 80 N.M. 472, 
457 P.2d 991, 


B, CIRCUMSTANTIAL EVIDENCE. 


Inference of possession permissible from exclu- 
sive possession. — When one has exclusive possession 
of a home or apartment in which narcotics are found, it 
may be inferred, even in the absence of other incrimi- 
nating evidence, that such person knew of the presence 
of the narcotics and had control of them. State v. Baca, 
1974-NMCA-098, 87 N.M. 12, 528 P.2d 656, cert. denied, 
87 N.M. 5, 528 P.2d 649. 

Nonexclusive possession distinguished. — When a 
person is not in exclusive possession of premises, it may 
not be inferred that he knew of the presence of the mari- 
juana (or narcotics) or had control over same unless there 
are some other incriminating circumstances or state- 
ments tending to buttress such an inference. State v. Bide- 
gain, 1975-NMCA-065, 88 N.M. 384, 540 P.2d 864, rev'd in 
part on other grounds, 1975-NMSC-060, 88°N.M. 466, 541 
P.2d 971; State v. Bowers, 1974-NMCA-135, 87 N.M. 74, 
529 P.2d 300, cert. denied, 88 N.M. 29, 536 P.2d 1085; State 
v. Baca, 1974-NMCA-098, 87 N.M. 12, 528 P.2d 656, cert. 
denied, 87 N.M. 5, 528 P.2d 649. 

Since defendant's wife resided with him, he was not‘in 

exclusive possession of the premises, and an inference of 
constructive possession could not be drawn against him 
unless there were incriminating statements or circum- 
stances tending to support the inference. State v, Herrera, 
1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. denied, 
90 N.M. 636, 567 P.2d 485.. 
An accused has constructive 
possession of narcotics found in the physical possession of 
his agent or any other person when the defendant has the 
immediate right to exercise dominion and control over the 
narcotics. State v. Bauske, 1974-NMCA-078, 86 N.M, 484, 
525 P.2d 411, . 

Constructive possession shown. — Where police of-, 
ficers found crack cocaine in defendant's vehicle and pow- 
der cocaine in the vehicle of defendant's friend; and defen- 
dant's friend testified that the powder cocaine belonged: 
to defendant and that the friend had agreed to transport 
the powder cocaine to defendant's house and to take the 
blame if they were caught, the evidence was sufficient to 
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prove that defendant constructively possessed the powder 
‘cocaine found in the'vehicle of defendant's friend because 
defendant knew or believed that the substance was cocaine 
and defendant knew where the cocaine was located and 
exercised control over it. State v. Godoy, 2012-NMCA-084, 
284 P.3d 410, cert.:denied, 2012-NMCERT-007. 

Finding of numerous unused tinfoils inside the house 
occupied by defendant and his wife and fact that on the 
way to the police station, when defendant's wife remarked 
that the police got everything that "we had," defendant 
told his wife to keep her mouth shut, were sufficient to 
sustain the inference that defendant constructively pos- 
sessed the heroin that was found outside. State v. Herrera, 
1977-NMCA-028, 90 N.M. 306, 563 P.2d 100, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

A showing that heroin was found in the bathroom of 
the master bedroom usually occupied by defendant and 
his wife, that defendant was a former heroin addict who 
for the last three years had been undergoing methadone 
treatments and according to his own testimony took 
methadone daily and that the wife claimed to have never 
seen heroin and other items before and not to know what 
they were used for, constituted substantial evidence of 
defendant's constructive knowledge and possession of the 
heroin. State v. Baca, 1974-NMCA-098, 87 N.M. 12, 528 
P,2d 656, cert. denied, 87 N.M. 5, 528 P.2d 649. 

Evidence was sufficient to find that defendant construc- 
tively possessed an eyeglass case left under patrol car 
seat by his wife, knowing it contained heroin, where it 
took defendant three blocks to stop his car for the police, 
various parts of the fix kit were found in the car trunk and 
in the eyeglass case, including a syringe with defendant's 
fingerprint, his wife's purse held squares of tinfoil and 
there were fresh needle marks on defendant's arm. State 
v. Bauske, 1974-NMCA-078, 86 N.M. 484, 525.P.2d 411. 

There was sufficient evidence to show constructive posses- 
sion of controlled substance with knowledge thereof where 
defendant was in possession of a motel room for six days 
before a legal search of that room revealed heroin, State v. 
Montoya, 1973-NMCA-060, 85 N.M. 126, 509 P.2d 893. 

Constructive possession of cocaine was shown based on 
evidence that the defendant owned and had control of the 
car she was traveling in with her daughter, the daughter 
had cocaine concealed on her person, the daughter was 
easily influenced to do wrong, and the defendant insisted 
that police arrest her instead of her daughter. State v. Her- 
nandez, 1997-NMCA-006, 122 N.M. 809, 932 P.2d 499. 

Even though defendant did not have exclusive posses- 
sion of the bedroom where drugs and paraphernalia were 
discovered, physical evidence and her own incriminating 
statements rationally supported the necessary inferences 
to find her guilty of criminal possession, State v. Phillips, 
2000-NMCA-028, 128 N.M. 777, 999 P.2d 421, cert. denied, 
128 N.M. 689, 997 P.2d 821, 


C, SUFFICIENCY OF EVIDENCE, 


Substantial evidence of possession. — Where the de- 
fendant was bent down behind a fence; when police officers 
approached, the defendant stood up and walked toward a 
shed; the defendant did not’ stop when the officers'called out 
to the defendant; the defendant's body movements appeared 
as if the defendant had disposed of something; the defendant 
then walked back to the officers; ‘the officers found a bag of 
cocaine in front of the shed; and when the cocaine was found, 
the defendant placed the defendant's hands behind the de- 
fendant's back and turned around without any request by 
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had consecutive possession of the cocaine. State v. Delgado, 
2009-NMCA-061, 146 N.M. 402, 210 P.3d 828, cert. granted, 
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Place of possession. — Defendant's conviction for 
possession of cocaine warranted reversal since there was 
insufficient evidence to prove that the drugs were actu- 
ally possessed and ingested in New Mexico, although 
the defendant's urine tested positive for cocaine. State 
v, McCoy, 1993-NMCA-064, 116 N.M. 491, 864 P.2d 307, 
rev'd in part on‘other grounds sub nom. State v. Hodge, 
1994-NMSC-087, 118 N.M. 410,882 P.2d 1. 

Sufficient evidence. — Where police officers testified 
that they found a glass pipe containing a white substance 
in the center console of the vehicle defendant was driv- 
ing and subsequent forensic testing revealed that the 
substance was methamphetamine, the circumstantial 
evidence was’ sufficient to establish that defendant pos- 
sessed or constructively possessed the methamphetamine 
and the pipe and to permit the jury to infer that defendant 
knew that the substance was methamphetamine and that 
defendant intended to use the pipe to inhale methamphet- 
amine. State v. Lopez, 2009-NMCA-127, 147 N.M. 364, 223 
P.3d 361, cert. denied, sores ga yn 147.N.M. 452, 
224 P.3d 1257. 

Substantial evidence of possession. — Evidence 
that a voice identified as female defendant's responded 
to the officers' knock, that thereafter running was heard 
from the front portion of the trailer to the vicinity of the 
trailer in:which the bathrooms were located, that. the 
toilet was flushed and heroin was recovered therefrom 
immediately thereafter, and that upon entry the officers 
found the defendant standing in a location consistent 
with her having been the person who flushed the toi- 
let, along with evidence that the other occupants of the 
trailer were infants and young children, two sleeping 
adults and another adult)in the living room, was sub- 
stantial. and supported defendant's conviction for pos- 
session of heroin. State v., Anaya; 1976-NMCA-055, 89 
N.M. 302,551 P.2d 992. 

Sufficient evidence: of possession of controlled 
substances. — Where defendant was arrested for driving 
on a'revoked license, and where the arresting officer found 
on defendant's person ninety-seven empty small baggies 
and a straw with a. burnt end, items which are commonly 
used to package methamphetamine, a small plastic bag 
with a white powdery substance, later identified as meth- 
amphetamine, and found in defendant's vehicle three ad- 
ditional baggies that contained what: was identified in a 
field test as methamphetamine, there was sufficient evi- 
dence for the jury to find defendant guilty beyond a rea- 
sonable doubt of possession of methamphetamine. State v. 
Tidey, 2018-NMCA-014, cert. denied, 

Sufficient evidence of possession of methamphet- 
amine, — Evidence that the arresting officer discovered 
methamphetamine in a:pack of cigarettes removed from 
defendant's shirt. pocket was sufficient to support defen- 
dant's conviction for possession of controlled substances. 
State v, Howl, 2016-NMCA-084, cert. denied. 

Sufficiency of evidence. — Evidence that defendant 
knowingly transferred a forged prescription was sufficient 
to sustain a conviction for knowingly possessing the drug 
involved, State v. Natidn, 1978- NMCA- 087, 85 N.M; 291, 
511 P.2d 777. 

Appellant's acts: of prachasiig the cigarettes, receiving 
actual delivery thereof and then distributing them amply 
supported the conclusion that he had marijuana in his pos- 
session, as.such term was defined in the instructions, State 
v. Romero, 1968-NMCA-078, 79 N.M. 522, 445 P.2d 587, 

Sufficient evidence of joint dominion and control 
of drugs and drug paraphernalia, — Where defendant 
was charged with homicide by vehicle (driving while under 
the influence of drugs), causing great bodily injury (driv- 
ing while under the influence of drugs), possession of drug 
paraphernalia, and possession of marijuana following a car 
collision in which defendant was the driver and where de- 


~~ fendant's passenger, the owner of the vehicle that defendant 
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was driving, was killed and another driver was severely 
injured, and where investigators discovered marijuana and 
drug paraphernalia in the vehicle defendant was driving, 
and where defendant implied that the evidence was equally 
consistent with his passenger possessing the marijuana or 
others having deposited the marijuana in the vehicle, there 
was sufficient evidence to permit a rational jury to conclude 
beyond a reasonable doubt that defendant possessed the 
marijuana based on evidence that the marijuana and drug 
paraphernalia were in a location subject to the joint domin- 
ion and control of defendant and his passenger, and witness 
testimony that the marijuana leaves and drug parapherna- 
lia were in the vehicle prior to police arriving on the scene. 
State u. Martinez, 2020-NMCA-043, cert. denied. 

Evidence of possession insufficient. — Evidence that 
one defendant was in bed asleep when the officers entered 
the trailer, that plastic baggie tops were found on top of the 
commode in the bathroom off the bedroom where he was 
sleeping and that after his arrest defendant asked another 
man in the trailer to do him an unidentified favor was in- 
sufficient to sustain his conviction for possession of heroin 
flushed down a toilet by someone in the trailer. State v. 
Anaya, 1976-NMCA-055, 89 N.M. 302, 551 P.2d 992. 

Since there was no evidence that female defendant had 
any control over the keys to the car in which she was riding 
or to the footlockers in its trunk, or that she had any knowl- 
edge whatsoever of the contents of the car trunk, it was held 
that the evidence relied upon to sustain her conviction was 
totally insubstantial. State v. Bidegain, 1975-NMCA-065, 
88 N.M. 384, 540 P.2d 864, rev'd in part on other grounds, 
1975-NMSC-060, 88 N.M. 466, 541 P.2d 971. 

Where the only evidence concerning cocaine was that 
some was found in a vial in a box on the coffee table of the 
main room of defendants’ house, and there was no testi- 
mony that any of the defendants knew of the contents of 
the vial or of its character, nor evidence that any of the 
defendants had the power to produce or dispose of the 
narcotic in question, nor any evidence that the defendants 
had any common purpose in the cocaine which was found, 
the trial court erred in finding that there was sufficient 
evidence to convict the defendants for possession of co- 
caine. State v. Bowers, 1974-NMCA-135, 87 N.M. 74, 529 
P.2d 300, cert. denied, 88 N.M. 29, 536 P.2d 1085 (1975). 

Insufficient evidence that substance was syn- 
thetic cannabinoid. — Where defendant was arrested 
and charged with a single count of possession of synthetic 
cannabinoids, and where defendant claimed that there 
was insufficient evidence to support his conviction because 
the state failed to meet its burden of proving that the 
substance in his possession was a synthetic cannabinoid, 
there was insufficient evidence to support defendant's 
conviction where the state failed to introduce evidence 
that scientific testing was ever done to determine what 
chemicals were present in or applied to the substance 
found in defendant's possession, and therefore could not 
prove that the substance contained a chemical that falls 
either into one of the classes of chemicals listed in a stat- 
ute or regulation or within the neurochemical definition 
of synthetic cannabinoid. State v. Arias, 2018-NMCA-057. 

Ignorance of nature of substance. — Evidence that 
defendant, an Arapahoe Indian, after treatment for illness 
by an “Indian doctor," was given "medicine" to carry on 
his person as “protection,” which medicine, unknown to 
defendant, was anhalonium (or peyote); could not support 
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a conviction for possession of the substance. State v. Pedro, 
1971-NMCA-145, 83 N.M. 212, 490 P.2d 470. 

Knowledge not shown. — A degree of furtirenitish 
on the part of juveniles in smoking and passing a pipe 
around between buildings while changing classes, in light 
of a school regulation prohibiting the smoking of tobacco, 
was not conduct sufficient to infer that the smokers knew 
the character of the substance they were using. Doe v. 
State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 

Testimony of a single witness was sufficient evi- 
dence for a conviction of unlawful possession and sale of 
marijuana. State v. Soliz, 1969-NMCA-0438,:80 N.M. 297, 
454 P.2d 779. 


V. INDICTMENT AND INFORMATION, 


Information and proof not variant. — Information 
charging defendant with unlawful possession of "certain 
narcotic drugs, to-wit, cannabis indica, also known as 
marijuana" was not at fatal variance with proof of posses- 
sion of leaves and seeds of "marijuana," despite fact that 
there was no testimony identifying the substance by true 
botanical name or referring to its chemical breakdown or 
grouping. State v. Romero, 1964-NMSC-245, 74 N.M. 642, 
397 P.2d 26. 

Law reviews. — For note and comment, "State v. Uri- 
oste: A Prosecutor's Dream and Defender's Nightmare, . 
see 34 N.M. L. Rev. 517 (2004). 

For article, "The Confusing Law of Criminal Intent in 
New Mexico," see 5 N.M. L. Rev. 63 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am, Jur. 
2d Drugs, Narcotics and Poisons §§ 179, 181, 187, 188, 191. 

Conviction of possession of illicit drugs found in prem- 
ises of which defendant was not in exclusive possession, 
56 A.L.R.3d 948. 

Conviction of possession of illicit drugs found in au- 
tomobile of which defendant was not sole occupant, 57 
A.L.R.3d 1319. 

Sufficiency of prosecution proof that substance defen- 
dant is charged with possessing or selling, or otherwise 
unlawfully dealing in, is marijuana, 75 A.L.R.3d 717. 

Competency of drug addict or user to identify suspect 
material as narcotic or controlled substance, 95 A.L. R. 3d 
978. 

Constitutionality of state legislation i imposing criminal 
penalties for personal possession or use of marijuana, 96 
A.L.R.3d 225, 

Minimum quanity of drug age to support claim 
that defendant is guilty of criminal "possession" of drug 
under state law, 4 A.L.R.5th 1. 

Sufficiency of random sampling of drug or contraband 
to establish jurisdictional amount required for conviction, 
45 A.L.R.5th 1. 

Drug abuse: what constitutes illegal constructive pos- 
session under 21 USCS § 841(a)(1), prohibiting possession 
of a controlled substance with intent to manufacture, dis- 
tribute, or dispense the same, 87 A.L.R. Fed. 309. 

Under what circumstances should total weight of mix- 
ture or substance in which detectable amount of con- 
trolled substance is incorporated be used in assessing sen- 
tence under United States sentencing guideline § 2D1.1 
- post-Chapman cases, 113 A.L.R. Fed. 91. 

28 C.J.S. Drugs and Narcotics § 166 et seq.. 


30-31-24. Controlled substances; violations of administrative provisions. 


A. Itis unlawful for any person: 


(1) who is subject to Sections 30-31-11 through 30-31-19 NMSA 1978 to pRBBR AY dis- 
tribute or dispense a controlled substance in violation of Section 30-31-18 NMSA 1978; 
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(2) whois a registrant, to intentionally manufacture a controlled substance not authorized 
by his registration, or to intentionally distribute or dispense a controlled substance not authorized 
by his registration to another registrant or other authorized person; 

(3) to intentionally refuse or fail to make, keep or furnish any record, notification, order 
form, statement, invoice or information required under the Controlled Substances Act; or 

(4) to intentionally refuse an entry into any premises for any inspection authorized by the 


Controlled Substances Act. 


B. Any person who violates this section is guilty of a fourth degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1953 Comp., § 54-11-24, enacted by Laws 
1972, ch. 84, § 24; 1974, ch. 9, § 5; 1980, ch. 23, § 5. 


ANNOTATIONS 


Title of act constitutionally adequate. — Sec- 
tions 30-31-20 to 30-31-25 NMSA 1978, which define un- 
lawful activities and provide penalties therefor, are not 
unconstitutional on the ground that "unlawful activities" 
are not mentioned in the title of the act. State v. Atencio, 


1973-NMCA-110, 85 N.M. 484, 518 P.2d 1266, cert. denied, 
85 N.M. 483, 513 P.2d 1265. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Drugs, Narcotics and Poisons §§ 76, 191, 206. 

State law criminal liability of licensed physician for 
prescribing or dispensing drug or similar controlled sub- 
stance, 13 A.L.R.5th 1. 

28 C.J.S. Drugs and Narcotics § 101 et seq. 


30-31-25. Controlled substances; prohibited acts. 


A, Itis unlawful for any person: 


(1) who is a registrant to distribute a controlled substance classified in Schedules [Sched- 
ule] I or II, except pursuant to:an order form as required by Section 30-31-17 NMSA 1978; 

(2) to intentionally use in the course of the manufacture or distribution of a controlled sub- 
stance a registration number which is fictitious, revoked, suspended or issued to another person; 

(8) to intentionally acquire or obtain, or attempt to acquire or obtain possession of a con- 
trolled substance by misrepresentation, fraud, forgery, deception or subterfuge; 

(4). to intentionally furnish false or fraudulent material information in, or omit any mate- 
rial information from, any application, report or other document required to be‘kept or filed under 
the Controlled Substances Act, or any record required to be kept by that act; or 

(5) to intentionally make, distribute or possess any punch, die, plate, stone or other thing 
designed to print; imprint or reproduce the trademark, trade name or other identifying mark, 
imprint or device of another or any likeness of any of the foregoing, upon any drug or contamer or 
labeling thereof so as to render the drug a counterfeit substance. 

B. Any person who violates this section is guilty of a fourth degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1953 Comp., § 54-11-25, enacted by Laws 
1972, ch. 84, § 25; 1974, ch. 9, § 6; 1979, ch. 122, § 1; 
1980, ch. 23, § 6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For meaning of "counterfeit sub- 
stance", see 30-31-2 NMSA 1978. 

For forgery, see 30-16-10 NMSA 1978. 


ANNOTATIONS 


Title of act constitutionally adequate. — Sec- 
tions 30-31-20 to 30-31-25 NMSA 1978, which define un- 
lawful activities and provide penalties therefor, are not 
unconstitutional on grounds that "unlawful activities" 
are not mentioned in the title of the act. State v. Atencio, 
1973-NMCA-110, 85 N.M. 484, 513 P.2d 1266, cert. denied, 
85 N.M. 483, 518 P.2d 1265. 

Subsection A(3) is not impermissibly vague. — Sub- 
section A(3) provides a person with fair warning of the na- 
ture of the proscribed act, and it is therefore not impermissi- 
bly vague. State v. Mirabal, 1989-NMCA-057, 108 N.M. 749, 
779 P.2d 126, cert. denied, 108 N.M. 718, 778 P.2d 911. 


Section 30-28-1 NMSA 1978 does not apply to at- 


' tempts covered by Subsection A(8). — The legislature 


intended to punish attempts under Subsection A(3) specifi- 
cally as felonies and consequently, Section 30-28-1 NMSA 
1978 does not apply to such attempts covered by Subsec- 
tion A(3). State v. Mirabal, 1989-NMCA-057, 108 N.M. 749, 
779 P.2d 126, cert. denied, 108 N.M. 713, 778 P.2d 911... 

Application of Subsection A(3) to a physician does 
not violate due process guarantees because effecting de- 
livery through a prescription not for a legitimate medical 
purpose is prohibited as distribution or trafficking. State 
uv, Carr, 1981-NMCA-029, 95 N.M. 755, 626 P.2d 292, cert. 
denied, 95 N.M. 669, 625 P.2d 1186, and cert. denied, 454 
U.S. 853, 102 S. Ct. 298, 70 L. Ed, 2d 145 (1981), overruled 
on other grounds by State v. Olguin, 1994-NMCA-050, 118 
N.M, 91, 879 P.2d 92, aff'd in part, 1995-NMSC-077, 120 
N.M, 740, 906 P.2d 731. 

Subsection A(8) not more specific statute than 
Section 30-31-20 NMSA 1978, — A defendant charged 
with attempt to traffic cocaine under Section 30-31-20 
NMSA 1978 was not entitled to be charged under Subsec- 
tion A(3) of this section since the elements defined in both 
offenses are so distinct that the specific-statute doctrine 
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had no application. State u Villalobos) 1995-NMCA-105, 
120 N.M. 694, 905 P.2d 732, cert. quashed, 121 N.M. 676, 
916 P-2d 1343 (1996). 

Proof of possession. — In a prosecution for violation 
of Subsection A(3), constructive possession requires ho 
more than knowledge ofa narcotic and contro! over it; con- 
trol, in turn, requires no more than the power to produce 
or dispose of the narcotic. State » Carr, 1981-NMCA-029, 
95 N_M. 755, 626 P.2d 292, cert. denied, 95 N.M. 669, 625 
P.2d 1186, pe cert. denied, 454 U_S_ 853, 102 S. Ct. 298, 70 
L. Ed. 2d 145 (1981), overruled on other grounds by State 
n Olguin, 1994-NMCA-050, 118 N._M. 91, 879 P.2d 92, aff'd 
im part, 1995-NMSC-077, 120 N.M. 740, 906 P.2d 731. 

Constructive possession. — In addition te proof of 
defendant's knowledge of the presence and character of 
the item possessed, the state must show the immediate 
right te exercise dominion and control over the narcot- 
ies to establish constructive possession. Sfate vu Carr, 
1981-NMCA-029, 95 NM. 755, 626 P.2d 292, cert. denied, 
95 N_M. 669, 625 P.2d 1186, and cert. denied, 454 U_S_853, 
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grounds by State v. Olguin, 1994-NMCA-050, 118 N.M. 91, 
879 P.2d 92, aff'd in part, 1995 -NMSC-077, 120 N.M. 740, 
906 P.2d 731. 

By circumstantial evidence. — Proof of possession 
of a controlled substance may be through circumstantial 
evidence. State v. Carr, 1981-NMCA-029, 95 N.M. 755, 
626 P.2d 292, cert. denied, 95 N.M. 669, 625 P.2d 1186, 
and cert. denied, 454 U.S. 853, 102 S. Ct. 298, 70 L. Ed. 2d 
145 (1981), overruled on other grounds by State v. Olguin, 
1994-NMCA-050, 118 N.M. 91, 879 P.2d 92, aff'd in part, 
1995-NMSC-077, 120 N.M. 740, 906 P.2d 731. : 

Am. Jur. 2d, A.L.R. and OS. references. — 25 Am. 
Jur. 2d Drugs, Narcotics and Poisons §§ 17, 19, 33, 130, 
141, 191, 206. 

Narcotics conviction as crime of: moral turpitude vasa 
ing disbarment or other disciplinary action against attor- 
ney, 99 A.L.R.3d 288. 

State law criminal liability of licensed physician for 
prescribing or dispensing drug or similar controlled sub- 
stance, 13 A.L.R.5th 1. 


102 S. Ct. 298, 70 L. Ed. 2d 145 (1981), overruled on other 28 C.J.S. Drugs and Narcotics § 117 et seq. _ Hs 


30-31-25.1. Possession, delivery or manufacture of drug paraphernalia 
prohibited; exceptions. 


A. Itis unlawful for a person to use or possess with intent to use drug paraphernalia to plant, 
propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, 
test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale or otherwise introduce into 
the human body a controlled substance in violation of the Controlled Substances Act. The provi- 
sions of this subsection do not apply to a person who is in possession of: 

(1) hypodermic syringes or needles for the purpose of ceneuntans in or padnenistenton of 
the Harm Reduction Act [24-2C-1 to 24-2C-6 NMSA 1978]; 

(2) supplies or devices obtained pursuant to the Harm Reduction Act in Babe dane with 
rules established by the department of health for the harm reduction program; or 

(3) supplies or devices used for the testing of controlled substances or controlled enhstbeaee 
analogs for dangerous adulterants. 

B. Itis unlawful for a person to deliver, possess with inkeht to deliver or sishienritat with the 
intent to deliver drug paraphernalia with knowledge, or under circumstances, where one reason- 
ably should know, that it will be used to plant, propagate; cultivate, grow, harvest, manufacture, 
compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, 
inject, ingest, inhale or otherwise introduce into the human body a controlled substance in viola- 
tion of the Controlled Substances Act. The provisions of this subsection do not apply to: 

(1) department of health employees or their designees while they are directly and im- 
mediately engaged in activities related to the harm reduction program authorized by the Harm 
Reduction Act; or 

(2) the sale or distribution of hypodermic syringes and needles he pharmacists licensed 
pursuant to the Pharmacy Act [Chapter 61, Article 11 NMSA 1978]. 

C. A person who violates the provisions of Subsection A of this section shall be issued a nati 
assessment pursuant to Section 31-19A-1 NMSA 1978 and is subject to a fine of fifty dollars ($50.00). 
A person who violates the provisions of Subsection B of this section is guilty ofa misdemeanor. _ 

D. A person eighteen years of age or over who violates the provisions of Subsection B of this 
section by delivering drug paraphernalia to a person under eighteen years of age and who is at 
least three years the person's junior is guilty of a fourth degree felony and shall be sentenced a3 
suant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 30-31-25.1, enacted by Laws 
1981, ch. 31, $ 2; 1997, ch. 256, $7; 2001, ch. 189, § 1; 
2019, ch. 217, § 2; 2022, ch. 4, § 4. 

The 2022 amendment, effective May 18, 2022, pro- 
vided that possession of certain harm reduction program 


1238 


supplies or devices is an exception new prohibition of 
possession of drug paraphernalia; and in Subsection A, 
added new paragraph fesiepalion: "(1)", and added new 
Paragraphs A(2) and A(3). ; 
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The 2019 amendment, effective July 1, 2019, de- 
creased penalties for possession of drug parapherna- 
lia; in Subsection C, after the first occurrence of "vio- 
lates", deleted "this section with respect to" and added 
"the provisions of", after "Subsection A of this section", 
added "shall be issued a penalty assessment pursuant 
to Section 3 of this 2019 act and", and after "is", deleted 

"guilty of a misdemeanor and upon et ‘shall be 
punished by a fine of not less than fifty dollars ($50.00) 
nor more than one hundred dollars ($100) or by impris- 
onment for a definite term less than one year, or both" 
and added "subject to a fine of fifty dollars ($50.00)". 

The 2001 amendment, effective June 15, 2001, in the 
section heading, deleted "or delivery to a minor" follow- 
ing "manufacturer" and inserted "exceptions"; in Subsec- 
tion B, inserted the Paragraph (1) designation and added 
Paragraph B(2). 

The 1997 amendment, effective June 20, 1997, added 
the second sentences in Subsections A and B and, in Sub- 
section C, deleted former paragraph designations at the 
beginning of the sentences and added "Any person who 
violates this section with respect to" at the beginning of 
the second sentence. 


ANNOTATIONS 


Double jeopardy. — The legislature did not intend 
to punish a defendant for possession of a controlled sub- 
stance and possession of paraphernalia when the para- 
phernalia consists of only a container that is storing 
a personal supply of the charged controlled substance 
and where the defendant was convicted of possession of 
methamphetamine and possession of drug paraphernalia 
based on the possession of a baggie that held the meth- 
amphetamine, the defendant's conviction of possession 
of drug paraphernalia violated double jeopardy. State v. 
Almeida, 2008-NMCA-068, 144 N.M. 235, 185 P.3d 1085. 

Separate convictions for possession of drug para- 
phernalia violated double jeopardy. — Where defen- 
dant was convicted of two counts of possession of drug 
paraphernalia, one based on his possession of over ninety 
small, plastic baggies and the second based on his pos- 
session of a red straw with a burnt end, both of which are 
commonly used to package methamphetamine, defendant's 
constitutional right to be free from double jeopardy was 
violated, because the evidence was seized from the same 
location and was intended for the same purpose, the pack- 
aging of methamphetamine, and there was no interven- 
ing act or any other factor that would distinguish defen- 
dant's act of possessing separate containers for holding the 
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methamphetamine that was also found in defendant's pos- 
session. State v. Tidey, 2018-NMCA-014, cert. denied. 

Sufficient evidence. — Where police officers testified 
that they found a glass pipe containing a white substance 
in the center console of the vehicle defendant was driving 
and subsequent forensic testing revealed that the substance 
was methamphetamine, the circumstantial evidence was 
sufficient to establish that defendant possessed or construc- 
tively possessed the methamphetamine and the pipe and to 
permit the jury to infer that defendant knew that the sub- 
stance was methamphetamine and that defendant intended 
to use the pipe to inhale methamphetamine. State v. Lopez, 
2009-NMCA-127, 147 N.M. 364, 223 P.3d 361, cert. denied, 
2009-NMCERT-010, 147 N.M. 452, 224 P.3d 1257. 

Sufficient evidence of possession of drug para- 
phernalia. — Sufficient evidence supported defendant's 
conviction for possession of drug paraphernalia where a 
reasonable jury could infer that defendant had knowledge 
of and control over drug paraphernalia based.on evidence 
that a glass pipe similar to those used to ingest metham- 
phetamine was found in defendant's vehicle and meth- 
amphetamine was found on defendant's person. State v. 
Howl, 2016-NMCA-084, cert. denied. 

Trafficking methamphetamine by manufacture 
and possession of drug paraphernalia. — Where 
the defendant was convicted of trafficking methamphet- 
amine by manufacture for possession of items that could 
be used to manufacture methamphetamine and posses- 
sion of drug paraphernalia for possession of items that 
could be used to consume methamphetamine and mari- 
juana and where the items used to consume drugs were 
not necessary to manufacture methamphetamine, the 
defendant's conduct was not unitary and the defendant's 
convictions did not violate double jeopardy. State v. Vance, 
2009-NMCA-024, 145 N.M. 706, 204 P.3d 31, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 203 P.3d 870. 

Vehicle search without consent allowed. — Where 
police officer could have arrested defendant for possession 
of drug paraphernalia, the officer, therefore, is allowed to 
search defendant's vehicle without consent. United States 
v. Malouff, 114 Fed. Appx. 975 (10th Cir. 2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Admis- 
sibility, in criminal prosecution, of expert opinion alleg- 
edly stating whether drugs were possessed with intent to 
distribute - state cases, 83 A.L.R.4th 629. 

Validity, under Federal Constitution, of so-called "head 
shop" ordinances or statutes, prohibiting manufacture and 
sale of drug use related paraphernalia, 69 A.L.R. Fed. 15. 

Validity and construction of Drug Paraphernalia Act (21 
USCS § 863), 123 A.L.R. Fed. 637. 


A. Any penalty imposed for violation of the Controlled Substances Act is in addition to any civil 
or administrative penalty or sanction otherwise provided by law. 

B. A municipality may, by ordinance, prohibit distribution or possession of a controlled sub- 
stance enumerated in Schedules I, II, III or IV but penalty provisions shall be the same as those 
provided for a similar crime in the Controlled Substances Act. 


History: 1953 Comp., § 54-11-26, enacted by Laws 
1972, ch. 84, § 26. 


30-31-27. Bar to prosecution. 


If a violation of the Controlled Substances Act is a violation of a federal law, the law of another 
state or the ordinance of a municipality, a conviction or acquittal under federal law, the law of an- 
other state or the ordinance of a municipality for the same act is a bar to prosecution. 
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History: 1953 Comp., § 54-11-27, enacted by Laws 
1972, ch. 84, § 27. 


Cross references. — For constitutional prohibition 
against double jeopardy, see N.M. Const., art. IT, § 15. 


30-31-27.1. Overdose prevention; limited immunity. 


A. A person who, in good faith, seeks medical assistance for someone experiencing an alcohol- or 
drug-related overdose shall not be arrested, charged, prosecuted or otherwise ‘penalized, nor shall 
the property of the person be subject to civil forfeiture, for violating any of the following if the evi- 
dence for the alleged violation was obtained as a result of the need for seeking medical assistance: 

(1). the provisions of Section 30-31-23 NMSA 1978 or apapentcan A of eases agen 30-31- 2:1 
NMSA 1978; 

(2) arestraining a0 or 

(8) the conditions .of probation or parole. 

B. A person who experiences an alcohol- or drug-related overdose and is in need of medicilia assis- 
tance shall not be arrested, charged, prosecuted or otherwise penalized, nor shall the property of the 
person be subject to civil forfeiture, for violating any of the following if the evidence for the alleged 


violation was obtained as a result of the overdose and the need for seeking medical assistance: 
(1) the provisions of Section 30-31-23 NMSA 1978 or Subsection A ae Section 30-31-25.1 


NMSA 1978; 
(2) a restraining andar: or 


(3) the conditions of probation or parole. 


C.. The act of seeking medical assistance for someone who is experiencing an alcohol- or dean 
related overdose may be used as a mitigating factor.in a criminal prosecution pursuant to the 
Controlled Substances Act for which immunity is not provided pursuant to this section. 

D.. For the purposes of this section, "seeking medical assistance" means: 

(1) reporting an alcohol- or drug-related overdose or other medical emergency to law en- 
forcement, the 911 system or another emergency dispatch system, a poison control center or a 


health care provider; or. . 


(2) assisting an individual who is reporting an alcohol- or drug-related. overdose or provide 
ing care to an individual who is experiencing an alcohol- or drug-related overdose or other medical 
emergency while awaiting the arrival of a health care provider. 


History: Laws 2007, ch. 260, § 1; 2019, ch. 211, § 3, 

The 2019 amendment, effective July 1, 2019, expanded 
limited immunity for those who seek medical assistance 
for someone experiencing a drug-related overdose to in- 
clude, alcohol overdose, and provided an exemption from 
civil forfeiture for the property of a person who, in good 
faith, seeks medical assistance for someone experiencing 
an alcohol- or drug-related overdose, and provided similar 
protections for the person who is experiencing an over- 
dose who seeks medical assistance; in Subsection A, af- 
ter "experiencing", deleted "a" and added "an alcohol- or", 
after "shall not be", added DECENT after "prosecuted", 
added "or otherwise be penalized, nor shall the property 
of the person be subject to civil forfeiture", and after "for", 
deleted "possession of a controlled substance" and added 
"violating any of the following if the evidence for the al- 


leged violation was obtained as a result of the need for . 


seeking medical assistance:", added new paragraph des- 
ignation "(1)", in Paragraph A(1), after "Section 30-31-23", 
added "NMSA 1978 or Subsection A of Section 30-31- 
25.1", after the next occurrence of "NMSA 1978", deleted 
"if the evidence for the charge of possession of a controlled 


substance was gained as a result of the seeking of medical 
assistance”, and added new Paragraphs A(2) and A(3); in 
Subsection B; after "experiences", deleted "a" and added 

"an alcohol- or", after "shall not be", added "arrested" af- 
ter ' 'prosecuted'", added "or: otherwise penalized, nor shall 
the property of the person be subject to civil forfeiture", 
after "for", deleted "possession of a controlled substance 
pursuant to" and added "violating any of the following if 
the evidence for the alleged violation was obtained as a 
result of the overdose and the need for seeking medical 
assistance:",*added new paragraph designation "(1)", in 
Paragraph B(1), after "Section 30-31-23", added "NMSA 
1978 or Subsection A of Section 30-31-25,1", after the next 
occurrence of NMSA 1978", deleted "if the evidence for the 
charge of possession of a controlled substance was gained 
as a result of the overdose and the need for medical assis- 
tance", and added new Paragraphs B(2) and B(3); in Sub- 
section C, after "experiencing", deleted "a" and added "an 
alcohol- or", after "Controlled Substances Act", added "for 
which immunity is not provided pursuant to this section,"; 
and added new Subsection D, 


30-31-28. Conditional discharge for possession as first offense. 


A. If any person who has not previously been convicted of violating the laws of any state or any 
laws of the United States relating to narcotic. drugs, marijuana, hallucinogenic or depressant or 
stimulant substances, is found guilty of a violation of Section 23 [80-31-23 NMSA 1978], after-trial 
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30-31-29 CONTROLLED SUBSTANCES 30-31-30 


or upon a plea of guilty, the court may, without entering a judgment of guilty and with the consent 
of the person, defer further proceedings and place him on probation upon reasonable conditions 
and for a period, not to exceed one year, as the court may prescribe. 

B. Upon violation of a condition of the probation, the court may enter an adjudication of guilt 
and proceed as otherwise provided. The court may, in its discretion, dismiss the proceedings 
against the person and discharge him from probation before the expiration of the maximum period 
prescribed from the person's probation. 

C. Ifduring the period of his probation the person does not violate any of the conditions of the 
probation, then upon expiration of the period the court shall discharge such person and dismiss 
the proceedings against him. Discharge,and dismissal under this section shall be without court 
adjudication of guilt, but:a nonpublic record shall be retained by the attorney general solely for the 
purpose of use by the courts in determining whether or not, in subsequent proceedings, the person 
qualifies under this section. A discharge or dismissal shall not be deemed a conviction for purposes 
of disqualifications or disabilities imposed by law upon conviction of a crime including the penal- 
ties prescribed under this section for second or subsequent convictions or for-any other. purpose. 
Discharge and dismissal under this section, may occur only once with respect to any person. 

D. Upon the dismissal of a person and discharge of the proceedings against him under this 
section, a person, if he was not over eighteen years of age at the time of the offense, may apply 
to the court for an order to expunge from all official records all recordation relating to his arrest, 
indictment or information, trial, finding or plea of guilty, and dismissal and discharge pursuant to 
this section except nonpublic records filed with the attorney general. If the court determines, after 
hearing, that the person was dismissed and the proceedings against him discharged and that he 
was not over eighteen years of age at the time of the offense, it shall enter the order. The effect of 
the order shall be to restore the person, in the contemplation of the law, to the status he occupied 
before the arrest or indictment or information. No person in whose behalf an order has been en- 
tered shall be held thereafter under any provision of any law to be guilty of perjury or otherwise 
giving a false statement by reason of his failures to recite or acknowledge such arrest, or indict- 
ment or information, or trial in response to any inquiry made of him for any purpose. 


discharge under Section 30-31-28 NMSA 1978. State v. 

Fairres, 2003-NMCA-152, 134 N.M. 668, 81 -P.3d 611, cert. 

denied, 2008-NMCERT-003, 135 N.M, 51, 84 P.3d 668. 
Prior conviction, not prior sentence, is dispositive 


History: 1953 Comp., § 54-11-28, enacted by Laws 
1972, ch. 84, § 28. 


ANNOTATIONS 


Conditional discharge dismissal not "conviction", 
— A dismissal under the conditional discharge statute, 
Section 30-31-28 NMSA 1978, is not a "conviction" as con- 


templated by this section, or for any other purpose. State . 


v. Fairbanks, 2004-NMCA-005, 134 N.M. 783, 82 P.38d 954. 

Habitual offender statute. — Although the habitual 
offender statute applies to a prior felony conviction under 
the Controlled Substances Act, Sections 30-31-1 to 30-31- 
41 NMSA 1978, it does not apply if there is a conditional 


30-31-29. Probationary period. 


for repeat offender status. — Where defendant was 
convicted of drug charges in New Mexico; the New Mexico 


court deferred defendant's sentence for a two-year proba- 


tionary period; the deferred sentence was a final judgment 
subject to appeal; and after defendant successfully com- 
pleted the probation, defendant was entitled to have the 
New Mexico charges dismissed, the deferred sentence was 
a prior conviction for purposes of sentence enhancement. 
United States v. Meraz, 998 F.2d 182 (10th Cir. 1993). 


Notwithstanding any other provision of law, the court may place.on probation for a period not 
to exceed one year any person convicted of a violation of the Controlled Substances Act where the 
maximum length of the term of imprisonment is one year or less if: 

A. the judge does not impose a prison sentence; or 

B... the judge suspends all of any prison.sentence which he imposes. 


History: 1953 Comp., § 54-11-28,1, enacted by Laws __, 


1975, ch. 80, § 1. 


30-31-30. Powers of enforcement personnel. 


Any officer or employee designated by the board may: 
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30-31-31 CRIMINAL OFFENSES 30-31-31 
A. serve search warrants, arrest warrants and administrative inspection warrants; 
B. make arrests without warrant for any offense under the Controlled Substances Act com- 


mitted in his presence, or if he has probable cause to believe that the person to be arrested has 


committed or is committing a violation of the Controlled Substances Act which may constitute a 


felony; or 


C. make seizures of property puciiaant to the Controlled Substances Act. 


History: 1953 Comp., § 54-11-29, enacted by Laws 
1972, ch, 84, § 29. 
_ Cross references. — For constitutional guarantee 
against unreasonable searches and seizures, see N.M. 
Const., art, IT, § 10. 

For issuance of arrest and search warrants, see Rules 
5-208 and 5-211 NMRA. 


ANNOTATIONS 


Warrantless arrests in public. — Statutory provi- 
sions regarding warrants must be considered in para 
materia with N.M. Const., art. II, § 10. Subsection B can- 
not establish conclusively that an arrest based on such 
authority comports with the constitutional protection af- 
forded by N.M. Const., art. II, § 10. Warrantless arrests 


eatsinedti but that presumption may be rebutted under 
an interpretation of what is constitutional. Campos v. 


State, 1994-NMSC-012, 117 N.M. 155, 870 P.2d 117. 


Probable cause plus exigent circumstances. — 
Warrantless search of defendant's tractor and trailer was 
justified by probable cause arising from detailed informa- 
tion supplied by informant, along with exigent circum- 
stances attendant in the case of moving vehicles. State v. 
One 1967 Peterbilt Tractor, 1973-NMSC-025, 84 N.M. 652, 
506 P.2d 1199, 

Law reviews. — For note, "New Mexico Requires Exi- 
gent Circumstances for Warrantless Public Arrests: Cam- 
pos v. State," see 25 N.M.L. Rev. 315 (1995). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Odor 
of narcotics as providing probable cause for warrantless 
search, 5 A.L.R.4th 681. 


made under the authority of the statute may be presumed 


30-31-31. Administrative inspections and warrants. 


Issuance and execution of administrative inspection warrants shall be as follows: 

A. a magistrate, within his jurisdiction and upon proper oath or affirmation showing probable 
cause, may issue warrants for the purpose of conducting administrative inspections and seizures of 
property authorized by the Controlled Substances Act. For purposes of the issuance of administrative 
inspection warrants, probable cause exists upon showing a valid public interest in the effective en- 
forcement of the Controlled Substances Act sufficient to justify administrative inspection of the area, 
premises, building or conveyance in the circumstances specified in the application for the warrant; 

B. a warrant shall issue only upon an affidavit of a designated officer or employee having ac- 
tual knowledge of the alleged facts, sworn to before the magistrate and establishing the grounds 
for issuing the warrant. If the magistrate is satisfied that grounds for the warrant exist, he shall 
issue a warrant identifying the area, premises, building or conveyance to be inspected, the purpose 
of the inspection, and, if appropriate, the type of property to be inspected, if any. The warrant shall: 

(1) state the pounds for its issuance and the name of each person whose affidavit has 
been taken in its support; 

(2) be directed to a person authorized by Section 29 [80-31-30 NMSA 1978] or a state po- 
lice officer to serve and carry out the warrant; 

(3) command the person to whom it is directed to inspect the area, premises, building or 
conveyance identified for the purpose specified and, if appropriate, direct the seizure of the prop- 
erty specified; 

(4) identify the items or types of property to be seized, if any; and 

(5) direct that it be served during normal business hours or other hours designated by the 
magistrate and designate the magistrate to whom it shall be returned; 

C. a warrant issued pursuant to this section must be served and returned within five days of 
its date unless, upon a showing of a need for additional time, the court orders otherwise. If prop- 
erty is seized pursuant to a warrant, a copy of the warrant shall be given to the person from whom 
or from whose premises the property is taken, together with a receipt for the property taken. The 
return of the warrant shall be made promptly, accompanied by a written inventory of any property 
taken. The inventory shall be made in the presence of the person serving the warrant and of the 
person from whose possession or premises the property was taken, if present, or in the presence 
of at least one credible person other than the person serving the warrant. A copy of the inventory 
shall be delivered to the person from whom or from whose premises the property was taken and 
the applicant for the warrant; and 
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30-31-32 CONTROLLED SUBSTANCES 80-31-32 


D. the magistrate who has issued a warrant shall attach a copy of the return and all papers 
returnable in connection with it and file them with the clerk of the magistrate court. 


History: 1953 Comp., § 54-11-30, enacted by Laws 80 N.M. 274, 454 P.2d 360, overruled on other grounds 


1972, ch, 84, § 30. by State v. Nemrod, 1973-NMCA-059, 85 N.M. 118, 509 
Cross references, — For constitutional guarantee P.2d 885, overruled on other grounds by State v. Vigil, 

against unreasonable searches and seizures, see N.M. 1974-NMCA-065, 86 N.M. 388, 524 P.2d 1004, cert. denied, 

Const., art. IT, § 10. 87 N.M. 345, 533 P.2d 578 (S. Ct. 1975), 420 US. 955, 95 S. 
For issuance of search warrants generally, see Rule 5- Ct. 1839, 43 L. Ed, 2d 432 (1975). 

211 NMRA. Affidavit. — Former law providing for issuance of a 


search warrant upon affidavit by a legal voter of the state, 


ANNOTATIONS for the purpose of searching for narcotic drugs, did not re- 

Probable cause. — Application for a warrant to search quire a recital in the affidavit that the affiant was a legal 

defendant's car, which as grounds for its issuance merely voter. State v. Chavez, 1966-NMSC-269, 77 N.M. 274, 421 

claimed that a packet of marijuana had been found in the P.2d 796, denial of motion for post-conviction relief, aff'd, 

trunk thereof, did not state probable cause and was con- 1968-NMCA-096, 79 N.M. 741, 449 P.2d 343 (decided un- 
stitutionally inadequate, as it gave no clue relating to the der prior law). 


basis for the statement. State v. Lewis, 1969-NMCA-041, 


30-31-32. Administrative inspections. 


The board may make administrative inspections of controlled premises in accordance with the 
following provisions: 

A. for purposes of this section, "controlled premises" means: 

(1) places where persons registered or exempted from registration requirements under the 
Controlled Substances Act are required to keep records; and 

(2). places, including factories, warehouses, establishments and conveyances in which per- 
sons registered or exempted from registration requirements under the Controlled Substances Act 
are permitted to hold, manufacture, compound, process, sell, deliver or otherwise dispose of any 
controlled substance; _ 

B. when authorized by an administrative inspection warrant. issued pursuant to Section 30 
[80-31-31 NMSA 1978], an officer or employee designated by the board, upon presenting the war- 
rant and appropriate credentials to the owner, operator or agent in charge, may enter the con- 
trolled premises for the purpose of conducting an administrative inspection; 

C. when authorized by an administrative inspection warrant, an officer or, employee desig- 
nated by the board may: 

(1) inspect and copy records required by the Controlled Substances Act to be kept; 

(2) inspect, within reasonable limits and in a reasonable manner, controlled premises and 
all pertinent equipment, finished and unfinished material, containers and labeling found therein, 
and, except as provided in Subsection E, all other things bearing on violations of the Controlled 


Substances Act, including records, files, papers, processes, controls and facilities; and 


(3) inventory any stock of any controlled substance and obtain samples; 
D. this section does not prevent.entries and administrative inspections, including seizures of 
property, without a warrant: 
(1) ifthe owner, operator or agent in charge of the controlled premises consents; 
(2) in situations presenting substantial imminent danger to health or safety; or 
(8) in all other situations in which a warrant is not constitutionally required; 
E. an inspection authorized by this section shall not extend to financial data, sales data other 
than shipment data or pricing data unless the owner, operator or agent in charge of the controlled 
premises consents in writing. 


History: 1953 Comp., § 54-11-31, enacted by Laws For issuance of search warrants, see Rule 5-211 
1972, ch. 84, § 31. NMRA. 
Cross references. — For constitutional guarantee 


against unreasonable searches and seizures, see N.M. 
Const., art. II, § 10. 


1243 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-31-33 CRIMINAL OFFENSES 30-31-34 


30-31-33. Injunctions. 


A. The district courts may exercise dmriedigtion to restrain or enjoin violations of the Gan 
trolled Substances Act. 

B. The defendant may demand trial by jury for an alleged violation of an injunction or re- 
straining order under this section, 


History: 1958 Comp., § 54- 11-82, enacted by Laws For issuance of injunctions, see Rules 1-065 and 1-066 
1972, ch. 84, § 32. NMRA. 

Cross references, — For statutory provisions regard- 
ing contempt, see 34-1-2 to 34-1-5 NMSA 1978. 


30-31-34. Forfeitures; property subject. 


The following are subject to forfeiture pursuant to the provisions of the Forfeiture Act [Chap- 
ter 31, Article 27 NMSA 1978]: 

A. all raw materials, products and equipment of any kind, including firearms that are used or 
intended for use in manufacturing, compounding, processing, delivering, importing or exporting any 
controlled substance or controlled substance analog in violation of the Controlled Substances Act; 

‘B. all property that is used or intended for use as a container for property described in Subsec- 
tion A of this section; 

C. all conveyances, including aircraft, vehicles or vessels that are used or intended for use to 
transport or in any manner to facilitate the transportation for the purpose of sale of property de- 
scribed in Subsection A of this section; 

D. all books, records and research products and materials, including formulas, microfilm, tapes 
and data that are’used or intended for use in violation of the Controlled Substances Act; . 

E. narcotics paraphernalia or money that is a fruit or instrumentality of the crime; 

F. notwithstanding Subsection C of this section and the provisions of the Forfeiture Act: ~ 

(1) a conveyance used by a person as a common carrier in the transaction of business as 
a common carrier shall not be subject to forfeiture pursuant to this section unless it appears that 
the owner or other person in charge of the conveyance is a consenting party or privy toa violation 
of the Controlled Substances Act; 

(2) a conveyance shall not be subject to forfeiture pursuant to this section by reason of an 
act or omission established for the owner to have been committed or omitted without the owner's 
knowledge or consent; 

(3) a conveyance is not Subject to forfeiture for a violation of law the penalty cn qhichay is 
a misdemeanor; and 

(4) a forfeiture of a conveyance encumbered by a bona fide security interest shall be sub- 
ject to the interest of a secured party if the secured party neither had knowledge of nor consented 
to the act or omission; and 

G. all drug paraphernalia as defined by Subsection T of Section 30-31-2 NMSA 1978: 


History: 1953 Comp., § 54-11-33, enacted by Laws added "that", and after "Subsection A", deleted “or B"; 


1972, ch. 84, § 33; 1975, ch, 231, § 1; 1981, ch. 31, § 3; in Subsection D, after "data", deleted: "which" and added 
1987, ch, 68, § 6; 1989, ch. 196, § 1; 2015, ch, 152, § 17; "that"; in Subsection E, after "money", deleted "which" 
2021 (1st S. S, ), ch. 4, § 69. and added "that"; in the introductory sentence of Subsec- 

The 2021 (1st 8.8.) amendment, effective June 29, tion F, after "Subsection", deleted "D" and added "C", and 
2021, amended a reference to another section of law; and after "section", added "and the provisions of the Forfeiture 
in Subsection G, after "Subsection", deleted "V" and added Act"; in Paragraph (1) of Subsection F, at the beginning of 
ef Sie the paragraph, deleted "no" and added “a "a", after "used by", 

The 2015 amendment, effective July 1, 2015, removed deleted "any" and added "a", after the second occurrence 
controlled substances from the list of items subject to of "carrier", deleted "is" a ‘added "shall not be", and af- 
forfeiture; deleted former Subsection A and added the ter "forfeiture", deleted "under" and added "pursuant to"; 
undesignated introductory phrase "pursuant to the provi- in Paragraph (2) of Subsection F, at the beginning of the 
sions of the Forfeiture Act"; redesignated Subsections B paragraph, deleted "no" and added "a", after"conveyance", 
through H as Subsections A through G, respectively; in deleted "is" and added "shall not be" after "forfeiture", de- 
Subsection A, after "firearms", deleted "which" and added leted "under" and added "pursuant to", after "reason of", 
"that"; in Subsection B, after "property", deleted "which" deleted "any" and added "an", and after "omitted without", 
and added "that", and after "Subsection A", deleted "or deleted "his" and added "the owner's"; and in Subsection 
B"; in Subsection C, after "vessels", deleted "which" and G, after "Subsection", deleted "W" and added Ve 
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30-31-35 CONTROLLED SUBSTANCES 30-31-35 


The 1989 amendment, effective July 1, 1989, inserted 
"including firearms" in Subsection B. 


ANNOTATIONS 


Forfeiture not unconstitutional taking. — Forfei- 
ture under former Narcotic Drug Act (Section 54-7-1, 1953 
Comp. et seq.) of tractor and trailer used in transportation 
of amphetamines did not constitute the taking of property 
without just compensation. State v. One 1967 Peterbilt 
Tractor, 1973-NMSC-025, 84 N.M. 652, 506 P.2d 1199. 

Nor excessive fine. — Disproportionate ratio between 
the value of a tractor and trailer which had been carry- 
ing amphetamines and the amount of fine imposed for the 
crime of possession did not render the forfeiture statute un- 
constitutional as an excessive fine. State v. One 1967 Peter- 
bilt Tractor, 1973-NMSC-025, 84 N.M. 652, 506 P.2d 1199. 

Provisions penal in nature. — The forfeiture provi- 
sions of the Controlled Substances Act are penal in nature. 
State v. Ozarek, 1978-NMSC-001, 91 N.M. 275, 573 P.2d 209. 

Section to be strictly construed. — Forfeitures are 
not favored at law, and statutes are to be construed strictly 
against forfeiture. State v. Ozarek, 1978-NMSC-001, 91 
N.M. 275, 573 P.2d 209, 

The fourth amendment exclusionary rule is appli- 
cable to forfeiture proceedings. Albuquerque Police Dep't 
v. Martinez, 1995-NMCA-088, 120 N.M. 408, 902 P.2d 563, 
cert. denied, 120 N.M. 213, 900 P.2d 962. 

Forfeiture of pickup truck is civil proceeding. 
— The forfeiture of a pickup truck under this section, al- 
though quasi-criminal and gauged by standards applica- 
ble to a criminal proceeding, is a civil proceeding. State v. 
Barela, 1979-NMCA-156, 93 N.M. 700, 604 P.2d 838, cert. 
denied, 94 N.M. 674, 615 P.2d 991 (1980), overruled on 
other grounds by State v, Vigil, 1974-NMCA-065, 86 N.M. 
388, 524 P.2d 1004, cert. denied, 420 U.S. 955, 95 S. Ct. 
1339, 43 L. Ed. 2d 432 (1975). 

Proof of violation required for forfeiture. — Money 
seized from defendant's vehicle during a routine traf- 
fic stop was not subject to forfeiture in the absence of any 
evidence that it was seized in connection with the commis- 
sion of a criminal offense and prohibited by the Controlled 
Substances Act. State ex rel. Tucumcari Police Dep't v. 
$104,999.00 in U.S. Currency, 2000-NMCA-084, 129 N.M. 
552, 10 P.3d 876, cert..denied, 129 N.M. 519, 10 P.3d 843. 

Possession must be for sale. — In order for property 
to be forfeited under this section, possession of a con- 
trolled substance must be for the purpose of sale. State 
ex rel. Dep't of Pub. Safety v. One 1990 Chevrolet Pickup, 
1993-NMCA-068, 115 N.M. 644, 857 P.2d 44, cert. denied, 
115 N.M. 602, 856 P.2d 250. © 

Transportation need not be for purpose of sale. 
— A vehicle is subject to forfeiture under Subsection D if 
used to transport an illegal substance, and the transpor- 
tation need not be for the purpose of sale. State v. Stevens, 
1983-NMSC-108, 100 N.M. 577, 673 P.2d 1310. . 

Nature of burden on owner. — The burden imposed 
on the owner is the burden of going forward and not the 
burden of persuasion. State v. Ozarek, 1978-NMSC-001, 
91 N.M. 275, 573 P.2d 209. 

Shifting the burden. — The owner need only assert 
that the vehicle was used without his knowledge and 
consent to shift the burden to the state. State v. Ozarek, 
1978-NMSC-001, 91 N.M. 275, 573 P.2d 209. 


30-31-35. Forfeiture; procedure. 


Interest of innocent co-owner exempt. — An in- 
nocent co-owner's interest in a truck seized due to illegal 
use by the guilty co-owner is exempt from forfeiture. In re 
Forfeiture of One 1970 Ford Pickup, 1991-NMCA-124, 113 
N.M. 97, 823 P.2d 339. 

Misdemeanor offenses excluded. — Subsections 
D and G(8) should be construed together as providing 
for forfeiture in those trafficking and distribution cases 
where the crime involved constitutes a felony, and the 
purpose of Subsection G(3) is to exclude misdemeanor 
drug trafficking offenses. State ex rel. Dep't of Pub. Safety 
v. One 1990 Chevrolet Pickup, 1998-NMCA-068, 115 N.M. 
644, 857 P.2d 44, cert. denied, 115 N.M. 602, 856 P.2d 250. 

Law reviews. — For note, "New Mexico Restricts 
the Use of Civil Forfeiture: State v. One 1990 Chevrolet 
Pickup," see 24 N.M.L. Rev. 377 (1994). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Forfeiture 
of money to state or local authorities based on its association 
with or proximity to other contraband, 38 A.L.R.4th 496. 

Necessity of conviction of offense associated with prop- 
erty seized in order to support forfeiture of property to 
state or local authorities, 38 A.L.R.4th 515. 

Forfeitability of property. held in marital estate under 
uniform controlled substances act or similar statute, 84 
A.L.R.4th 620. 

Real property as subject of forfeiture under uniform con- 
trolled substances act or similar statutes, 86 A.L.R.4th 995. 

Timeliness of institution of proceedings for forfeiture 
under Uniform Controlled Substances Act or similar stat- 
ute, 90.A.L.R.4th 493. 

Forfeitability of property under Uniform Controlled 
Substances Act or similar statute where amount of con- 
trolled substance seized is small, 6 A.L.R:5th 652. 

Forfeiture of homestead based on criminal activity con- 
ducted on premises - state cases, 16 A.L.R.5th 855. 

Validity and construction of state statutes criminalizing 
the act of permitting real property to be used in connec- 
tion with illegal drug activities, 24 A.L.R.5th 428. 

Forfeiture of personal property used in illegal manu- 
facture, processing, or sale of controlled substances under 
§ 511 of Comprehensive Drug Abuse Prevention and Con- 
trol Act of 1970 (21 USCS § 881), 59 A.L.R. Fed. 765, 109 
A.L.R. Fed. 322. 

Validity, construction, and application of criminal forfei- 
ture provisions of Comprehensive Drug Abuse Prevention 
and Control Act of 1970 (21 USCS § 853), 88 A.L.R. Fed, 189, 

Seizure or forfeiture of real property used in illegal 
possession, manufacture, processing, purchase, or sale of 
controlled substances under § 511(a)(7) of Comprehensive 
Drug Abuse Prevention and Control Act of 1970 (21 USCS 
§ 881(a)(7)), 104 A.L.R. Fed. 288. 

Who is exempt from forfeiture of drug proceeds under 
"innocent owner" provision of 21 USCS § 881(a)(6), 109 
A.L.R. Fed. 322. 

What constitutes establishment of prima facie case for 
forfeiture of real property traceable to proceeds from sale 
of controlled substances under § 511(a)(6) of Comprehen- 
sive Drug Abuse Prevention and Control Act of 1970 (21 
USCA § 881(a)(6)), 146 A.L.R. Fed. 597. 

When does forfeiture of currency, bank account, or cash 
equivalent violate excessive fines clause of Eighth Amend- 
ment, 164 A.L.R. Fed. 591. 


The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the seizure, 
forfeiture and disposal of property og to forfeiture and disposal pursuant to the Controlled 


Substances Act. 
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History: 1953 Comp., § 54-11-34, enacted by Laws 
1972, ch. 84, § 34; 1973, ch. 211, § 1; 1975, ch. 231, § 2; 
1977, ch. 139, § 1; 1980, ch. 7, § 1; 1981, ch. 66, § 1; 2002, 

ch, 4, § 15; 2015, chi 152, § 18. 

The 2015 amendment, effective July 1, 2015, after 

"disposal", deleted "under" and added "pursuant to"), 


ANNOTATIONS 


Forfeiture of cash. — State police officers who seize 
cash under the authority of the Controlled Substances 
Act are required to comply with the requirements of the 
Forfeiture Act. Albin v. Bakas, 2007-NMCA-076, 141 N.M. 
742, 160 P.3d 923, cert. denied, 2007- NMCERT-006, 142 
N.M. 16, 162 P.3d-171. 

Forfeiture cases are purely in rem pieiscaings. In 
re Forfeiture of One 1980 Honda Accord, 1988-NMCA-114, 
108 N.M. 274, 771 P.2d°982 (decided under prior law, see 
now Section 31-27-1 NMSA 1978). 

Jurisdiction. — In forfeiture cases, execution on the 
judgment resulting in the removal of the res from the con- 
trol of the district court deprives the court of its in rem 
jurisdiction. An exception to this rule occurs when the res 
is released accidentally, fraudulently or improperly. In re 
Forfeiture of One 1980 Honda Accord, 1988-NMCA-114, 
108 N.M. 274, 771 P.2d 982 (decided under prior law, see 
now Section 31-27-1 NMSA 1978). 

County, by executing on a district court's judgment of 
forfeiture of an automobile and transferring the title of 
the vehicle, removed the res from the court's control and 
ended the court's constructive possession of the vehicle. In 
re Forfeiture of One 1980 Honda Accord, 1988-NMCA-114, 
108 N.M. 274, 771 P.2d 982 (decided under prior law, see 
now Section 31-27-1 NMSA 1978), ~ 

When a state entity initiates a forfeiture proceeding, 
thereby invoking the jurisdiction of the courts of New Mexico, 
those courts retain in personam jurisdiction until all appeals 
have been exhausted. Mitchell v. City of Farmington Police 
Dep't, 1991-NMSC-035, 111 N.M. 746, 809 P.2d 1274 (decided 
under prior law, see now Section 31-27-1 NMSA 1978). 

Due process notice requirements. — The for- 
feiture provisions of the Controlled Substances Act 
are penal in’ nature and consequently no preseizure 
notice or hearing is constitutionally required, the 
provision for a hearing within 30 days of seizure be- 
ing sufficient to satisfy due process standards. In re 
One Cessna Aircraft, 1977-NMSC-007, 90 N.M. 40, 
559 P.2d 417 (decided under prior law, see now Sec- 
tion 31-27-1 NMSA 1978). 

Hearing required to meet due process, — The fail- 
ure of a city ordinance to provide for a hearing for people 
who lose alleged drug paraphernalia violates the due pro- 
cess guarantee of the constitution. Providing a hearing 
within 30 days satisfies the due process requirement. Wei- 
ler v. Carpenter, 695 F.2d 1348 (10th Cir. 1982) (decided 
under prior law, see now Section 31-27-1 NMSA 1978), 

Jeopardy can attach in a civil forfeiture proceeding 
arising under the Controlled Substances Act when the 
final disposition of the case results’in a stipulated dis- 
missal and a loss of a property interest without a judg- 
ment of forfeiture. State v. Tijerino, 2004-NMCA-039, 185 
N.M. 313, 87 P.3d 1095, cert: denied, 2004-NMCERT-003, 
135 N.M. 320, 88 P.3d 261. 

Double jeopardy rights protected. — Doran civil 
forfeiture under the Controlled Substances Act is punish- 
ment for double-jeopardy purposes under the New Mexico 
Constitution, all forfeiture complaints and criminal charges 
for violations of the Controlled Substances Act may both 
be brought only in a single, bifurcated proceeding. State v. 
Nunez, 2000-NMSC-013, 129 N.M. 63, 2 P.3d 264 (decided 
under prior law, see now Section 31-27-1 NMSA 1978). 

Double jeopardy. — Where the city's forfeiture com- 
plaint was filed on June 4, 2001, the stipulated order of 
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dismissal releasing the vehicle to the credit company was 
entered on August 21, 2001, and the criminal charges 
against both defendants were not filed until October 1, 
2001, there was never a single bifurcated proceeding and 
if the city and state had combined these cases in a single 
bifurcated proceeding, there would be no double jeopardy 
issue. State v, Tijerino, 2004-NMCA-039, 135 N.M. 313, 87 
P.3d 1095, cert. denied, 2004-NMCERT-003, 135 N.M. 320, 
88 P.3d 261, 

State's burden of proof in forfeiture proceeding, 
— In the forfeiture portion of the trial, the burden of proof 
is on the state to prove by clear and convincing evidence 
that the property in question is subject to forfeiture, State 
U. Nunez, 2000-NMSC-013, 129 N.M. 63, 2 P.3d 264 (decided 
under prior law, see now Section 31-27- 1 NMSA 1978)... 

Inability to post, supersedeas bond may not operate 
to deny the right to a stay of a forfeiture judgment. Mitch- 
ell v. City of Farmington Police Dep't, 1991-NMSC-035, 
111 N.M. 746, 809 P.2d 1274 (decided under prior law, see 
now Section 31-27-1.NMSA 1978), 

Criminal standards applicable. - — Proceeding under 
former Narcotic Drug Act (54-7-1, 1953 Comp. et seq.) to 
declare the forfeiture of a tractor and trailer found to con- 
tain a large quantity of amphetamines, notwithstanding 
such was not a criminal proceeding, was properly gauged 
by the same standards applicable in a criminal proceed- 
ing. State v. One 1967 Peterbilt Tractor, 1973-NMSC-025, 
84 N.M. 652, 506 P.2d 1199 (decided under prior law, see 
now Section 31-27-1 NMSA 1978). 

Fourth Amendment exclusionary rule i is applicable 
to forfeiture proceedings, Albuquerque Police Dep't v. Marti- 
nez, 1995-NMCA-088, 120 N.M. 408, 902 P.2d 563 (decided 
under prior law, see now Section 31-27-1 NMSA 1978). 

Illegal evidence inadmissible. — If the evidence sup- 
porting a forfeiture was obtained by an unconstitutional 
search and seizure, that evidence would be inadmissible 
and would necessitate reversal of the judgment of forfei- 
ture. State v. One 1967 Peterbilt Tractor, 1973-NMSC-025, 
84 N.M., 652, 506 P.2d 1199 (decided under prior law, see 
now Section 31- 27-1 NMSA 1978). 

Waiver of hearing. — Since the defendant opted for 
silence to protect his right against self-incrimination, he 
waived his right to a timely hearing following seizure, State 
ex rel, Albuquerque Police.Dep't v. One Black 1983 Chevrolet 
Van, 1995-NMCA-082, 120 N.M. 280, 901 P.2d 211 (decided 
under prior law, see now Section 31-27-1 NMSA 1978). _ 

Term "law enforcement agency" used in this sec- 
tion may include a district attorney's office. 1989 Op. Att'y 
Gen. No. 89-32 (opinion rendered under prior law, see now 
Section 31-27-1 NMSA 1978). 

Disposition of forfeited properties, — Moneys or 
other properties do not have to revert to the general fund 
under this provision provided the moneys or other proper- 
ties are used by law enforcement agencies in the enforce- 
ment of the Controlled Substances Act. 1977 Op. Att'y 
Gen. No. 77-14 (opinion rendered under prior law, see now 
Section 31-27-1 NMSA 1978). - 

The state police bureau of narcotics may receive the 
proceeds of forfeitures of property seized before Novem- 
ber 25, 1986, even though not disposed of by order. of 
the district court prior to that date. 1987 Op. Att'y Gen. 
No. 87-20 (opinion rendered under prior law, see now Sec- 
tion 31-27-1 NMSA 1978). 

Statute requires that the proceeds of vehicles sold by a 
law enforcement agency must revert to the applicable gen- 
eral fund, 1989 Op. Att'y Gen. No. 89-32 (opinion rendered 
under prior law, see now Section 31-27-1 NMSA 1978). — 

Law reviews. — For note, "Criminal Procedure - Civil 
Forfeiture and Double Jeopardy: State v. Nunez," see 31 
N.M.L. Rey. 401 (2001). 

For note, "Criminal Procedure — Civil Forfeiture and Dou- 
ble Jeopardy: State v. Nunez," see 31 N.M. L. Rev. 401 (2001). 
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For note and comment, "Complying with Nunez: The | Delay in setting hearing date or in holding hearing as 
Necessary Procedure for Obtaining Forfeiture of Property affecting forfeitability under Uniform Controlled Sub- 
and Avoiding Double Jeopardy after State v. Esparza," see stances Act or similar statute, 6 A.L.R.5th 711. 

34 N.M. L. Rev. 561 (2004). Forfeiture of personal property used in illegal manu- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. facture, processing, or sale of controlled substances under 
Jur. 2d Drugs, Narcotics and Poisons §§ 191, 206, § 511 of Comprehensive Drug Abuse Prevention and Con- 

Validity and construction of provisions of Uniform Con- trol Act of 1970 (21 USCS § 881), 59 ALL. R. Fed. 765, 109 
trolled Substances Act providing for forfeiture hearing be- A.L.R. Fed. 322. 
fore law enforcement officer, 84 A.L.R.4th 637, Delay between seizure of personal property by federal 

Effect. of forfeiture proceedings under Uniform Con- government and institution of proceedings for forfeiture 
trolled Substances Act or similar statute on lien against thereof as violative of fifth amendment due process re- 
property subject to forfeiture, 1 A.L.R.5th 317. quirements, 69 A.L.R. Fed. 373. 

Forfeitability of property, under Uniform Controlled What constitutes establishment of prima facie case for 
Substances Act or similar statute, where property or forfeiture of real property traceable to proceeds from sale 
evidence supporting forfeiture was illegally seized, 1 of controlled substances under §,511(a)(6) of Comprehen- 
A.L.R.5th 346. sive Drug Abuse Prevention and Control Act of x70 (21 

Application of forfeiture provisions of Uniform Con- USCA § 881(a)(6)), 146 A.L.R. Fed. 597. 
trolled Substances Act or, similar statute where drugs | 28 C.J.S. Drugs and Narcotics § 6 et seq. 


were possessed for personal use, 1 A.L.R.5th 375. 


30-31-36. Summary forfeiture. 


A. Controlled substances listed in Schedule I or controlled substance analogs of substances 
listed in Schedule I that are possessed, transferred, sold or offered for sale in violation of the Con- 
trolled Substances Act are contraband and shall be seized and summarily forfeited to the state. 

B. Controlled substances listed in Schedule I or controlled substance analogs of substances 
listed in Schedule I which are seized or come into the possession of the state, the owners of which 
are unknown, are contraband and shall be summarily forfeited to the state. 

C. Species of plants from which controlled substances in Schedules I and II or controlled sub- 
stance analogs of substances listed in Schedules I and II may be derived which have been planted 
or cultivated in violation of the Controlled Substances Act, or of which the owners or cultivators 
are unknown or which are wild growths, may be seized and summarily forfeited to the state. _ 


History: 1953 Comp., § 54-11-35, enacted by Laws Application of forfeiture provisions of Uniform Con- 
1972, ch, 84, § 35; 1987, ch.'68, § 7. - trolled Substances Act or similar statute where drugs 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Effect were possessed for personal use, 1 A.L.R.5th 375. 
of forfeiture proceedings under Uniform Controlled Sub- Forfeitability of property under Uniform Controlled 
stances Act or similar statute on lien against property Substances Act or similar statute where amount of con- 
subject to forfeiture, 1 A.L.R.5th 317. trolled substance seized is small, 6 A.L.R.5th 652, 

Forfeitability of property, under Uniform Controlled Sub- Delay between seizure of personal property by federal 
stances Act or similar statute, where property or evidence government and institution of proceedings for forfeiture 
supporting forfeiture was illegally seized, 1 A.L.R.5th 346. thereof as violative of fifth amendment due process re- 


quirements, 69.A.L.R. Fed. 373, 


30-31-37. Burden of proof. 


It is not necessary for the state to negate any exemption: or exception in the Controlled Sub- 
stances Act in any complaint, information, indictment or other pleading or in any trial, hearing or 
other proceeding under the Controlled Substances Act.'The burden of proof of any exemption or 
exception is upon the person claiming it: 


I 


History: 1953 Comp., § 54-11-36, enacted by Laws defendant, not the state, to prove that the substance 


1972, ch. 84, § 36. . identified as heroin was not a narcotic drug as.an ex- 
emption or exception. State v. Atencio, 1973-NMCA-110, 
ANNOTATIONS “185 N.M. 484, 513 P.2d 1266, cert. denied, 85 N.M. 483, 


State not required to disprove excuses or exemp- 513 P.2d 1265, 
tions. — The state's burden of proving guilt beyond a reason- 6 State's burden of proof in forfeiture proceed- 
able doubt does not entail the burden of disproving all excuses, _ ing. — In the forfeiture portion of the trial, the burden 
provisos, exceptions and exemptions which might possibly ‘of proof ison the state to prove by clear and convincing 


evidence that the property in question is,subject to for- 
Ereras inte caandameaairadd + meet feiture. State v. Nunez, 2000-NMSC-013, 129 N.M. 63, 
N.M. 505, 424 P2d 787, cert. denied, sub nom. Greene v. U.S, 2 P.3d 264, atrdta ath " 
386 US. 976, 87 8. Ct. 1171, 18 L. Ed. 2d 136 (1967). Am. Jur. 2d, A.L.R. and C.J.8. references. — 


Burden on defendant to negate narcotic char- C.J.S, Drugs and Narcotics § 148 et seq. 
acter of substance. — The burden of proof is on the rs 


1247 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


30-31-38 _ CRIMINAL OFFENSES 30-31-40 


80-31-38. Cooperative duties of board. 


A. The board shall cooperate with federal and other state agencies in discharging its respon- 
sibilities concerning traffic in controlled substances and in suppressing the. abuse of controlled 
substances. To this end it may: 

(1) arrange for the exchange of information among governmental officials concerning the 
use and abuse of controlled substances; 

(2) cooperate in training programs concerning controlled substances law enforcement at 
local and state levels; and 

(3) cooperate with the bureau by establishing a centralized unit to accept, catalogue, file 
and collect statistics and make the information available for federal, state and local law enforce- 
ment purposes. It shall not furnish the name or identity of a patient or research subject whose 
identity could not be obtained under Section 39 [30-31-40 NMSA 1978]. 

B. Results, information and evidence received from the bureau relating to the regulatory func- 
tions of the Controlled Substances Act, including results of inspections conducted by it, may be 
relied and acted upon by the board in the exercise of its regulatory paesonS under the Controlled 
Substances Act. 


History: 1953 Comp., § 54-11-37, enacted by Laws 
1972, ch. 84, § 37. 


30-31-39. Education. 


The board shall provide for educational programs designed to prevent and deter misuse and 
abuse of controlled substances. In connection with these programs it may: 

A. promote better recognition of the problems of misuse and abuse of controlled substances 
within the regulated industry; © 

B. assist the regulated industry in contributing to the reduction of misuse and abuse of con- 
trolled substances; and ! / 

C. assist in the education and training of state and local law enforcement officials in their ef- 
forts to control misuse and abuse of controlled substances. 


History: 1953 Comp., § 54-11-38, enacted by Laws 
1972, ch, 84, § 38. 


30-31-40. Research; confidentiality. 


A. The board shall encourage research on misuse and abuse of controlled substances. In con- 
nection with the research, and in furtherance of the enforcement of the Controlled Substances 
Act, it may register public agencies, institutions of higher education and private organizations or 
individuals for the purpose of conducting research, demonstrations or special projects which bear 
directly on misuse and abuse of controlled substances. 

B. The board may authorize persons engaged in research on the use and effects of controlled 
substances to withhold the names and other identifying characteristics of individuals who are sub- 
jects of the research. Persons who obtain this authorization are not compelled in:any civil, crimi- 
nal, administrative, legislative or other proceeding to identify the individuals who are the subjects 
of research for which the authorization was obtained. 

C, The board may authorize the possession and distribution of controlled substances by per- 
sons engaged in research. Such authorization shall contain the conditions and terms of the re- 
search to be conducted. Persons-who obtain this authorization are exempt from state prosecution 
for possession and distribution of controlled substances to the extent of the authorization. 

D. A practitioner engaged in medical practice or research shall not be required to furnish the 
name or identity of a patient or research subject to the board, nor may he be compelled in any state 
or local civil, criminal, administrative, legislative or other proceedings to furnish the name or iden- 
tity of an individual that the practitioner is obligated to keep confidential. 
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History: 1953 Comp., § 54-11-39, enacted by Laws Cross references. — For confidentiality of health in- 
1972, ch. 84, § 39. formation involving specific individuals, see 14-6-1 NMSA 
1978. 


30-31-41. Anabolic steroids; possession; distribution; penalties; notice. 


A. Except as authorized by the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device 
and Cosmetic Act, Chapter 26, Article 1 NMSA 1978], it is unlawful for any person to intentionally 
possess anabolic steroids. Any person who violates this subsection is guilty of a misdemeanor. 

B. Except as authorized by the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device 
and Cosmetic Act], it is unlawful for any person to intentionally distribute or possess with intent 
to distribute anabolic steroids. Any person who violates this subsection is guilty of a fourth degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Except as authorized by the New Mexico Drug and Cosmetic Act [New Mexico Drug, Device 
and Cosmetic Act], it is unlawful for any person eighteen years of age or older to intentionally 
distribute anabolic steroids to a person under eighteen years of age. Any person who violates this 
subsection is guilty of a third degree felony and shall be sentenced pursuant to the provisions of 
Section 31-18-15 NMSA 1978. 

D. Acopy of this act shall be distributed to each licensed athletic trainer by the athletic trainers 
advisory board and displayed prominently in the athletic locker rooms of all state post-secondary 
and public schools. 


History: Laws 1987, ch, 271, § 1. Cosmetic Act" to the "New Mexico Drug, Device and Cos- 
Bracketed material, — The bracketed material was metic Act". 
inserted by the compiler and is not a part of the law. Laws Cross references. — For definition of dangerous drug 
1987, ch. 270, § 1 changed the "New Mexico Drug and for purposes of the New Mexico Drug, Device and Cos- 
metic Act, see 26-1-2 NMSA 1978. 
ARTICLE 31A 
® e 
Imitation Controlled Substances 
Sec. Sec, 
30-31A-1. Short title. 30-31A-8. Defenses. 
30-31A-2. Definitions. 30-31A-9. Forfeitures; property subject. 
30-31A-3. Duty to administer. 30-31A-10. Forfeiture; procedure. 
30-31A-4. Manufacture, distribution [or possession] of 30-31A-11, Summary forfeiture. 
imitation controlled substance. 30-31A-12. Powers of enforcement personnel. 
30-31A-5. Sale to a minor. 30-31A-138. Administrative inspections and warrants. 
30-31A-6, Possession with intent to distribute an imita- 30-31A-14, Injunctions. 
tion controlled substance, 80-31A-15, Immunity. 


80-31A-7, Advertisement. 


30-31A-1. Short title. 


This act [30-31A-1 through 30-31A-15 NMSA 1978] may be cited as the "Imitation Controlled 
Substances Act". 


History: Laws 1988, ch. 148, § 1. different substantive crime of other conspirator, 77 
A.L.R. Fed. 661. 
ANNOTATIONS : 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 
Federal criminal liability of narcotics conspirator for 


30-31A-2. Definitions. 


As used in the Imitation Controlled Substances Act: 
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80-31A-3 


A. "board" means 'the board of pharmacy; 


CRIMINAL OFFENSES 


30-31A-4 


B. "controlled substance" means a substance as defined in auneacied E of Section 30-31-2 


NMSA 1978; 


C. "distribute" r means the sale or possession with ae palpat to sell of an imitation controlled 


substance; 


D. "imitation atest sabatanea means a sobsenys that i is not a controlled siButeies whigh 
by dosage unit appearance, including color, shape, size and markings and by representations made 
would lead a reasonable Person to believe that the substance is a controlled substance. The fact 


finder may consider; ef 


(1) statements made by an owner or by anyone else i in control of the substance concerning 


the nature of the substance or its use or effect; 


(2) statements made to the recipient that the substance may be resold for inordinate 


profit; 


(3) whether the substance is packaged in a manner normally used for illicit controlled 


substances; 


(4) ’ evasive tactics or actions utilized by the owner or person in control of the substance to 


avoid detection by law enforcement authorities; 


(5) prior convictions, if any, of the owner or anyone in control of the object, under state or 
federal law related to controlled substances or fraud; and 
(6) whether the physical appearance of the substance is substantially identical to-a con- 


trolled substance; and 


E. "manufacture" means the production, preparation, compounding, processing, encapaulataaml 
packaging or repackaging or labeling or relabeling as an imitation controlled substance. 


History: Laws 1983, ch. 148, § 2. 
ANNOTATIONS 


Admissibility of prior convictions under Sec- 


tion 31-31A-2(D)(5) NMSA 1978. — Any evidence of 


a prior conviction referred to in Section 31-31A-2(D)(5) 
NMSA 1978 must also be admissible under Rules 11-403 
and 11-404(B) NMRA. State v. Serna, 2018-NMSC-033. 
Admission of prior convictions under Sec- 
tion 31-31A-2(D)(5) NMSA 1978 was error. — Where 


30-31A-3. Duty to administer. 


defendant was charged with trafficking imitation con- 
trolled substances for selling baking soda as cocaine; 
pursuant to Section 31-31A-2(D)(5) NMSA 1978, the 
district court allowed testimony about defendant's prior 
criminal convictions for possession of a controlled sub- 
stance and credit card fraud; and the evidence of de- 
fendant's prior convictions went solely to propensity, 
painting defendant asa bad character from the drug 
world, the convictions were inadmissible. State v. Serna, 
2013-NMSC-033. 


The board shall administer the Imitation Controlled Substances Act. 


History: Laws 1988, ch. 148, § 3, 


30-31A-4. Manufacture, distribution [or possession] of imitation 


controlled substance. 


It is unlawful for any person to manufacture, distribute or possess with intent to distribute an ~ 


imitation controlled substance. Any person who violates the provisions of this section is guilty of 
a fourth degree felony and upon conviction shall be sentenced pursuant to the provisions of Sec- 


tion 31-18-15 NMSA 1978. 


History: Laws 1983, ch. 148, § 4. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Act not unconstitutionally vague or overbroad. 
— The language of this act clearly prohibits the manu- 
facture, distribution, or possession with the intent to 
distribute a substance that looks like and is represented 
as being a controlled substance but is not, evincing a 
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legislative intent to require general criminal intent 
while restricting from its reach those actions ordinarily 
deemed to be constitutionally protected. State v. Castle- 
man, 1993-NMCA-019, 116 N.M. 467, 863 P.2d 1088, cert. 
quashed, 115 N.M. 796, 115 N.M. 796, 858 P.2d 1275. 
Jury instruction on "transfer" proper. — Trial court 
did not err in employing the term "transfer" in charg- 
ing the jury in a prosecution for violating this section, 
since it is not much broader than the term "sell". State v, 
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30-31A-5 IMITATION CONTROLLED SUBSTANCES 30-31A-9° 


Castleman, 1993-NMCA-019, 116 N.M. 467, 863 P.2d 1088, sale of counterfeit or imitation‘ controlled substances, 84 
cert. quashed, 115 N.M. 795, 115 N.M. 796, 858 P.2d 1275. A.L.R.4th 936. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and effect of state statute regulating 


30-31A-5. Sale to a minor. 


No person who is eighteen years of age or older shall intentionally sell an imitation controlled 
substance to a person under the age of eighteen years. Any person who violates this section is 
guilty of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18- 
15 NMSA 1978. 


History: Laws 1983, ch. 148, § 5. sale of counterfeit or imitation controlled substances, 84 
ANNOTATIONS A.L.R.4th 936. 


Am, Jur. 2d, A.L.R. and C.wJ.S. references. — Valid- 
ity, construction, and, effect of. state statute regulating 


30-31A-6. Possession with intent to distribute an imitation controlled 
substance. 


It is unlawful for any person intentionally to possess an imitation controlled substance with the 
intent to distribute. Any person who violates this section is guilty of a fourth degree felony. 


History: Laws 1983, ch. 148, § 6. sale of counterfeit or imitation controlled substances, 84 
LER. 36. 
ANNOTATIONS ASE 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and effect of state statute regulating 


30-31A-7. Advertisement. 


It is unlawful for any person to place in any newspaper, magazine, handbill or other publication, 
or to post or distribute in any place visible to the general public, any advertisement or solicitation 
with reasonable knowledge that the purpose of the advertisement or solicitation is to promote the 
distribution of imitation controlled substances. Any person who violates this section is*guilty of a 
misdemeanor. 


History: Laws 1983, ch. 148, § 7. 


30-31A-8. Defenses. 


In any prosecution for unlawful delivery of an imitation controlled substance, it is no defense 
that the defendant believed the imitation controlled substance to be a controlled substance. 


History: Laws 1983, ch. 148, § 8. 


30-31A-9. Forfeitures; property subject. 


The following are subject to forfeiture: 

A. all raw materials, products and equipment of any kind that are used in the manufacturing, 
compounding or processing of any imitation controlled substance in violation of the Imitation Con- 
trolled Substances Act; 

B. all property that is used or intended for use as a container for property described in Subsec- 
tion A of this section; and 

C. all books, records and research products and materials, including formulas, microfilm, tapes 
and data, that are used or intended for use in violation of the Imitation Controlled Substances Act. 
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30-31A-10 


History: Laws 1983, ch. 148, § 9; 2015, ch. 152, § 19. 

The 2015 amendment, effective July 1, 2015, removed 
imitation controlled substances from the provisions of this 
section; deleted former Subsection A, relating to imita- 
tion controlled substances, and redesignated the succeed- 
ing subsections accordingly; in new Subsection A, after 
"any kind", deleted "which" and added "that", after "used 
in", added "the"; in Subsection B, after "property", de- 
leted "which" and added "that", and after "Subsection A", 


30-31A-10. Forfeiture; procedure. 


CRIMINAL OFFENSES 


30-31A-14 


deleted "or B"; and in Subsection C, after "data,", deleted 
"which" and added "that". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of criminal forfeiture 
provisions of Comprehensive Drug Abuse Prevention and 
Control Act of 1970 (21 USCS § 853), 88 A.L.R. Fed. 189. 


The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the seizure, 
forfeiture and disposal of property subject to forfeiture and disposal under the Imitation Con- 


trolled Substances Act. 


History: Laws 1983, ch. 148, § 10; 2002, ch. 4, § 16. 

Cross references. — For Rules of Civil Procedure for 
the District Courts, see Rule 1-001 NMRA et seq. 

The 2002 amendment, effective July 1, 2002, substi- 
tuted the present provisions of the section for the former 
provisions which detailed forteiture procedures for property 
seized under the Imitation Controlled Substances Act. 


30-31A-11. Summary forfeiture. 


ANN OTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Forfeit! 
ability of property under Uniform Controlled Substances 
Act or similar statute where amount of controlled. sub- 
stance seized is small, 6.A.L.R.5th 652. 

Delay in setting hearing date or in holding hearing as 
affecting forfeitability under Uniform Controlled Sub- 
stances Act or similar statute, 6 A.L.R.5th 711. 


Imitation controlled substances that are possessed, transferred, sold or offered for sale in viola- 
tion of the Imitation Controlled Substances Act are contraband ‘oe shall be seized and Aerie 


forfeited to the state. 


History: Laws 1983, ch. 148, § 11. 


30-31A-12. Powers of enforcement personnel. 


Any officer or employee designated by the board or other law enforcement officer may: 

A. -serve search warrants, arrest,warrants and administrative inspection warrants; 

B. make.arrests without warrant for any offense under the Imitation.Controlled Substances 
Act committed in his presence or if he has probable cause to believe that the person tobe arrested 
has committed or is committing a violation of the Imitation Controlled Substances Act which may 


constitute a felony; or 


- 


C. make seizures of property pursuant to the Imitation Controlled Substances Act. 


History: Laws 1983, ch. 148, § 12. 


30-31A-13. Administrative inspections and warrants. 


Magistrate or metropolitan courts may issue administrative inspection warrants upon a show- 


ing of probable cause. 


History: Laws 1983, ch. 148, § 13. 


30-3 1A-14, Injunctions. 


The district courts may exercise jurisdiction to restrain or enjoin violations of the Imitation 


Controlled Substances Act. 


History: Laws 1983, ch. 148, § 14, 
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30-31A-15 DRUG PRECURSORS 30-31B-2 


30-31A-15. Immunity. 


No civil or criminal liability shall be imposed by virtue of the Imitation Controlled Substances 
Act on any person registered under the Controlled Substances Act [Chapter 30, Article 31 NMSA 
1978] who manufactures, distributes or possesses an imitation controlled substance for use as a 
placebo by a registered practitioner in the course of professional practice or research. 


History: Laws 1983, ch. 148, § 15. 
ARTICLE 31B 
Drug Precursors 
Sec. i Sec. 
30-31B-1. Short title. ) ' 30-31B-10. Records of licensees. 
30-31B-2. Definitions. 30-31B-11. Distribution by manufacturers. 
30-31B-3. Drug precursors list. 30-31B-12. Drug precursors; prohibited acts; penalties. 
30-31B-4. Duty to administer. 30-31B-13. Powers of enforcement personnel. 
30-31B-5. . Nomenclature. . 30-31B-14. Administrative inspection warrants. 
30-31B-6. Regulations. 30-31B-15. Administrative inspections. 
30-31B-7. Licenses. 30-31B-16. Injunctions. 
30-31B-8. Revocation and suspension of license. 30-31B-17. Summary forfeiture. 
30-31B-9. Order to show cause. 30-31B-18. Burden of proof. 


30-31B-1. Short title. 
Chapter 30, Article 31B NMSA 1978 may be cited as the "Drug Precursor Act”. 


History: Laws 1989, ch. 177, § 1.; 2004, ch. 9, § 1; Laws 2004, ch. 12, § 1, effective July 1, 2004; enacted 


2004, ch. 12 § 1. identical amendments to this section. The section was 
The 2004 amendment, effective July 1, 2004, sub- set out as amended by Laws 2004, ch. 12 § 1. See 12-1 -8 
stituted "Chapter 30, Article 31B NMSA 1978" for "sec- NMSA 1978. 


tions 1 through 18 of this act”. 


30-31B-2. Definitions. 


As used in the Drug Precursor Act: 

A. "administer" means the direct application of a controlled substance by any means to the 
body of a patient or research subject by a practitioner or the practitioner's agent; 

B. “agent” includes an authorized person who acts on behalf of a manufacturer, distributor or 
dispenser. "Agent" does not include a common or contract carrier, public Warehouse person or em- 
ployee of the carrier or warehouseperson; 

C. “board” means the board of pharmacy; ~— - 

D. “bureau" means the bureau of narcoties and ie aN drugs of the United States depart- 
ment of justice or its successor agency; 

E. "controlled substance" means a drug or autétanbs listed in Schedules I through V of the 
Controlled Substances Act [Chapter 30, Article 31 NMSA 1978] or regulations adopted thereto; 

F. "controlled substance analog" means a substance other than a controlled substance that has 
a chemical structure substantially similar to that of a controlled substance in Schedule I, HI, M1, IV 
or V or that was specifically designed to produce effects substantially similar to that of controlled 
substances in Schedule I, IJ, II, IV or V. Examples of chemical classes in ee controlled sub- 
stance analogs are found include, but are not limited to, the following: 

(1) phenethylamines; 

(2) N-substituted piperidines; 
(3) morphinans; © 

(4) ecgonines; 

(5) quinazolinones; 
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(6) substituted indoles; and 
(7) arylcycloalkylamines. 

Specifically excluded from the definition of "controlled substance analog" are those substances 
that are generally recognized as safe and effective within the meaning of the Federal Food, Drug 
and Cosmetic Act or have been manufactured, distributed or possessed in conformance with the 
provisions of an approved new drug application or an exemption for investigational use within the 
meaning of Section 505 of the Federal Food, Drug and Cosmetic Act; 

G. "deliver" means the actual, constructive or attempted transfer from one person to another of a 
controlled substance or controlled substance analog, whether or not there is an agency relationship; 

H. "dispense" means to deliver a controlled substance to an ultimate user or research subject 
pursuant to the lawful order of a practitioner, including the administering, prescribing, packaging, 
labeling or compounding necessary to prepare the controlled substance for that delivery; 

I. "dispenser" means a practitioner who dispenses and includes hospitals, pharmacies and clin- 
ics where controlled substances are dispensed; 

J. "distribute" means to deliver other than by administering or dispensing a controlled sub- 
stance or controlled substance analog; 

K. "drug" means substances recognized as drugs in the official United States pharmacopoeia, 
official homeopathic pharmacopoeia of the United States, official national formulary or any respec- 
tive supplement to these publications."Drug" does not include devices or their components, parts 
or accessories; 

L. "drug precursor" means a substance, material, compound, mixture or preparation listed in 
Section 30-31B-3 NMSA 1978 or regulations adopted thereto or any of their salts or isomers. "Drug 
precursor" specifically excludes those substances, materials, compounds, mixtures or preparations 
that are prepared for dispensing pursuant to a prescription or over-the-counter distribution as 
a substance that is generally recognized as safe and effective within the meaning of the Federal 
Food, Drug and Cosmetic Act or have been manufactured, distributed or possessed in conformance 
with the provisions of an approved new drug application or an exemption for investigational use 
within the meaning of Section 505 of the Federal Food, Drug and Cosmetic Act, unless the board 
makes the findings required pursuant to Subsection B of Section 30-31B-4 NMSA 1978; 

M. "immediate precursor" means a substance that is a compound commonly used or produced 
primarily as an immediate chemical intermediary used in the manufacture of a controlled sub- 
stance, the control of which is necessary to prevent, curtail or limit the manufacture of controlled 
substances; 

N. "license" means a license issued by the board to manufacture, possess, transfer or transport 
a drug precursor; 

O. "manufacture" means the production, preparation, compounding, conversion or processing of a 
drug precursor by extraction from substances of natural origin, independently by means of chemical 
synthesis or by a combination of extraction and chemical synthesis and includes any packaging or 
repackaging of the substance or labeling or relabeling of its container, except that this term does not 
include the preparation or compounding of a controlled substance by a practitioner: 

(1) as an incident to the practitioner's administering or dispensing of a controlled sub- 
stance in the course of professional practice; or 

(2) by the practitioner's agent under the practitioner's supervision for the purpose of or as 
an ingident to research, teaching or chemical analysis and not for sale; 

P. "person" includes an individual, sole proprietorship, partnership, corporation, paaacintiil 
the state or a political subdivision of the state or other legal entity; 

Q. "possession" means to actively or constructively exercise dominion over; 

R. "practitioner" means a physician, certified advanced practice chiropractic physician, den- 
tist, veterinarian or other person licensed to prescribe and administer drugs that are subject to the 
Controlled Substances Act; 

S. "prescription" means an order given individually for the person for whom is prescribed a 
controlled substance, either directly from the prescriber to the pharmacist or indirectly by means 
of a written order signed by the prescriber and in accordance with the Controlled Substances Act 
or regulations adopted thereto; and 
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T. "transfer" means the sale, possession with intent to sell, barter or giving away of a drug 
precursor. 


History: Laws 1989, ch. 177, § 2; 2004, ch. 9, § 2; NMSA 1978"; and in Subsection T, changed "controlled 
a My ch, 12, § 2; 2008, ch. 44, § 6. substance" to "drug precursor". 
ross references. — For the Federal Food, Drug and 
Cosmetic Act, see 21 U.S.C. § 301 et seq. For Section 505 of f ANNOTATIONS 
that act, see 21 U.S.C. §.355, Pseudoephedrine cold tablets. — The defendant 


The 2008 amendment, effective May 14, 2008, added 


was improperly convicted of possession of dr rso 
"certified advanced practice chiropractic physician" in a . coreages gyend 


for possession of pseudoephedrine cold tablets in their 


Subsection R. os ; 
‘ . original packaging. State v. Vance, 2009-NMCA-024, 145 
The 2004 amendment, effective July 1, 2004, in Sub- NM. 706, 204 P3d 31, cert, denied, 2009-NMCERT-001 
section L, added "unless the board makes the findings 145 N.M. 655, 203 P.3d 870. s ‘ 


required pursuant to Subsection B of Section 30-31B-4 


30-31B-3. Drug precursors list. 


Any substance, material, compound, mixture or preparation of the following substances or any 
of their salts or isomers are subject to regulation by the board and to the requirements of the Drug 
Precursor Act: 

1-phenylcyclohexylamine; 
1-piperidinocyclohexanecarbonitrile; 
ephedrine; 

psuedoephedrine; 

methylamine; 

methylformamide; 

phenylacetic acid; and 
phenylacetone. 


HOt ROW p> 


History: Laws 1989, ch. 177, § 3. 


30-31B-4. Duty to administer. 


A. The board shall administer the Drug Precursor Act and by regulation may add substances 
to the list of drug precursors enumerated in Section 30-31B-3 NMSA 1978. The board shall pro- 
mulgate regulations pursuant to the procedures of the Uniform Licensing Act [61-1-1 NMSA 
1978]. 

B. In determining whether to add to the list of drug precursors a substance, material, com- 
pound, mixture or preparation that is generally recognized as safe and effective within the mean- 
ing of the Federal Food, Drug and Cosmetic Act or that has been manufactured, distributed or pos- 
sessed in conformance with the provisions of an approved new drug application or an exemption 
for investigational use within the meaning of Section 505 of the Federal Food, Drug and Cosmetic 
Act, the board shall consider: . _ 

(1) whether the substance, material, compound, mixture or preparation is: 
(a) .a source of a substance already controlled under the Controlled Substances Act 
[Chapter 30, Article 31 NMSA 1978 NMSA 1978]; or 
(b) . subject to being easily converted to an immediate precursor of a substance already 
controlled under the Controlled Substances Act; 

(2). the relative ease by which use of the substance, material, compound, mixture or prepa- 
ration can facilitate the manufacture of a controlled substance; 

(3) legitimate uses that would be unduly hampered by listing the substance, material, 
compound, mixture or preparation as a drug precursor; 

(4) whether the substance, material, compound, mixture or preparation is formulated to 
effectively prevent its conversion into an immediate precursor of a substance already controlled 
under the Controlled Substances Act; and 

(5) any other factors relevant to and consistent with the public health and safety. 
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©. In determining whether a substance, material, compound, mixture or preparation should be 
added to the list of drug precursors, the board shall consider:, 

(1) whether the substance, material, compound, mixture or preparation is an nnindedliate 
precursor of a substance already controlled under the Controlled Substances Act; 

(2) the relative ease by which use of the substance, material, compound, mixture or prepa- 
ration can facilitate the manufacture of a controlled substance; 

(83) legitimate uses which would. be unduly hampered by listing the substance, material, 
compound, mixture or preparation as a drug precursor; and . 

(4) ‘any other factors relevant to and consistent with the public health and at 

D, After considering the factors enumerated in Subsection B or’ C of this section, the board 
shall make findings and issue regulations listing the substance, material, compound, mixture or 
preparation as a drug precursor if it finds that the substance, material, compound, mixture or 
preparation has a significant potential for use in the manufacture of controlled substances. 

E. Ifthe board designates a substance, material, compound; mixture or preparation-as a drug 
precursor, then substances, materials, compounds, mixtures or preparations which are precursors 
of the drug precursor so designated shall not be subject to control solely because they are precur- 
sors of a drug precursor. 

F. If any substance, material, compound, mixture or preparation is designated as controlled 
under federal law and notice is given to the board, the board may, by regulation, similarly control 
the substance under the Drug Precursor Act after providing for a hearing pursuant to the Uniform 
Licensing Act. 

G. Authority to control under this section does not extend to distilled spirits, wine, malt beverages, 
tobacco or pesticides as defined in the Pesticide Control Act [76-4-1 through 76-4-39 NMSA 1978]. 


History: Laws 1989, ch. 177, § 4; 2004, ch. 9, § 3; Laws 2004, ch. 9, § 3, effective July 1, 2004, enacted 
2004, ch. 12, § 3. identical amendments to this section. The section was 
The 2004 amendment, effective July 1, 2004, desig- set out as amended by Laws 2004, ch. 12, § 3. See 12-1-8 
nated the first paragraph of this section as Subsection A; NMSA 1978. : 


added a new Subsection B; and redesignated former Sub- 
sections A through E as Subsections C through G. 


30-31B-5. Nomenclature. 


The drug precursors listed in Section 3 [30-31B-3 NMSA 1978] of the Drug Precursor Act are 
included by whatever official, common, usual, chemical or trade name designated. 


History: Laws 1989, ch. 177, § 5. 


30-31B-6. Regulations. 


A. The board may promulgate regulations and charge reasonable fees relating to the licensing 
and control of the manufacture, possession, transfer and transportation of drug precursors. The 
fees shall not be more than two hundred fifty dollars ($250) per license for a wholesaler's license, 
a distributor's license or a manufacturer's license: The fees shall not be more than fifty dollars 
($50.00) per license for a retail distributor's license, when the retail distributor has ten or more 
employees. The fees shall not be more than twenty-five dollars ($25.00) per license for a retail dis- 
tributor's license, when the retail distributor has fewer than ten employees. — 

B. .Every person who manufactures, possesses, transfers or transports any drug precursor or 
who proposes to engage in the manufacture, possession, transfer or transportation of any drug 
precursor shall obtain, annually, a license issued by the board. 

C. Persons licensed by the board to manufacture, posséss, transfer or transport drug precur- 
sors may manufacture, possess, transfer or transport those substances to the extent authorized by 
their license and in conformity with the other provisions of the Drug Precursor Act. 

D. The following persons need not be licensed under the webiee> Precursor Act and cat lawfully 
possess drug precursors: 
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(1) physicians; ‘ 

(2) an agent of any licensed Hanitactivsr of any drug precursor if he is acting in the usual 
course of his principal's business or employment; 

(3) -an employee of a licensed common or contract carrier or licensed’ warehouseman whose 
possession of any drug precursor is in the usual course of the licensed common or contract carrier 
or licensed warehouseman's business; 

(4) a student enrolled in a chemistry class for credit; provided, however, that the stu- 
dent's use of the drug precursor is for a bona fide educational purpose and that the chemistry de- 
partment of the educational institution otherwise possesses all the necessary licenses required 
by the board; 

(5) aconsumer who uses a drug precursor for its intended purpose and who does not use 
the drug precursor to manufacture a substance controlled under the Controlled Substances Act 
[Chapter 30, Article 31 NMSA 1978]; 

(6) a pharmacy, an agent or employee of a pharmacy or a contractor for a pharmacy; 

(7) a pharmacist, an agent or employee of a pharmacist or a contractor for a pharma- 
cist; or 

(8) an agent or employee GPs a licensed retail establishment or a contractor for a licensed 
retail establishment. 

EK. The board may waive by regulation the requirement for licensing of certain manufacturers 
if it is consistent with the public health and safety. 

F. The board may inspect the establishment of a licensee or applicant for Heense i in accordance 
with the board's regulations. 


History: Laws 1989, ch. 177, § 6; 2004, ch. 9, § 4; $50.00 fee for a retail distributor's license; and in Subsec- 
2004, ch. 12, § 4. tion .D, added new Pargraphs (5) through (8). 

The 2004 amendment, effective July 1, 2004, desig- Laws 2004, ch, 9, § 4, effective July 1, 2004, enacted 
nated the first paragraph of this section as Subsection identical amendments to this section. The section was 
A and redesignated former Subsections A through E as set out as amended by Laws 2004, ch. 12, § 4. See 12-1-8 


Subsections B through F; in Subsection A, provided a new NMSA 1978. 


80-31B-7. Licenses. 


A. The board shall license an applicant to manufacture, possess, transfer or transport drug 
precursors unless it determines that the issuance of that license would be inconsistent with 
the public interest. In determining the public interest, the board shall consider the following 
factors: 

(1) maintenance of effective controls against diversion of ace precursors into other than 
legitimate medical, scientific or industrial channels; 

(2) compliance with applicable state and local law; 

(3) any conviction of the applicant under federal or state laws relating to any controlled 
substance or drug precursor; 

(4) past experience in the manufacture, possession, transfer or transportation of drug 
precursors and the existence in the BERHeans s establishment of effective controls against di- 
version; 

(5) furnishing by the applicant of false or fraudulent material in any application filed 
under the Drug Precursor Act or the Controlled Substances Act [Chapter 30, Article 31 NMSA 
1978]; 

(6) suspension or revocation of the applicant's federal registration to manufacture, distrib- 
ute or dispense controlled substances or drug precursors as authorized by federal law; and 

(7) any other factors relevant to and consistent with the public health and safety. 

B. Licensing under this section does not entitle a licensee to manufacture, possess, transfer or 
transport drug precursors other than those allowed in the license. 


History: Laws 1989, ch. 177, § 7. 
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30-31B-8. Revocation and suspension of license. 


A. A license to manufacture, possess, transfer or transport a drug precursor under Section 7 
[30-31B-7 NMSA 1978] of the Drug Precursor Act may be suspended or revoked upon a finding 
that the registrant has: | 

(1) furnished false or fraudulent See | information in any ATES filed with the 
board; 

(2) been convicted of a felony under any oe ay or federal law relating to a controlled sub- 
stance or drug precursor; 

(8) had his federal registration to manufacture, distribute or creer controlled sub- 
stances or drug precursors suspended or revoked; or 


(4) violated any rule or regulation of the board with regard to drug precursors or con- 


trolled substances or any provision of the Drug Precursor Act or the Controlled Substances Act 
[Chapter 30, Article 31 NMSA 1978]. 

B. A hearing to revoke or suspend a license shall be held by a special hearing panel Pe AE 
of the board and two additional persons designated by the board to sit on the hearing panel. 

C.. The special hearing panel may limit revocation or suspension of a license to the particular 
drug precursor if grounds for revocation or suspension exist. 

D. If the special hearing panel suspends or revokes a license, all.drug precursors owned or 
possessed by the licensee at the time of suspension or the effective date of the revocation may be 
placed under seal. No disposition may be made of substances under seal until the time for taking 
an appeal has elapsed or until all appeals have been concluded, unless a court, upon application, 
orders the sale or destruction of perishable or dangerous substances and the deposit of the pro- 
ceeds of any sale with the court. 

E. Upona revocation order becoming final, the board may apply to the court for an. order to sell 
or destroy all drug precursors under seal. The court shall order the sale or destruction of such drug 
precursors under such terms and conditions that the court deems appropriate. 

F. The board shall promptly notify the bureau of all orders suspending or revoking licenses. 

G. The standard of proof necessary to revoke or suspend a license under this section shall be a 
preponderance of the evidence. The rules of evidence are not strictly applicable to a hearing under 
this section and all evidentiary matters are to be finally determined by the special hearing panel. 


History: Laws 1989, ch. 177, § 8. 


30-31B-9. Gedér to show cause. 


A. Before denying, suspending or revoking a license or refusing a renewal of the license, the 
board shall serve upon the applicant or licensee an order to show cause why the license should 
not be denied, revoked or suspended or why the renewal should not be refused. The order to show 
cause shall contain a statement of the basis of the order and shall require the applicant or reg- 
istrant to appear:before the board not less than thirty days after the date of service of the order, 
but in the case of a denial of renewal of the license, the order shall be served not later than thirty 
days before the expiration of the license unless the proceedings relate to suspension or revocation 
of a license. These proceedings shall be conducted. in accordance with the Uniform Licensing Act 
[61-1-1 NMSA 1978] without regard to any criminal prosecution or other proceeding. Proceedings 
to suspend or revoke a license or to refuse renewal of a license shall not abate the existing license 
which shall remain in effect pending the outcome of the proceeding. 

B. The board may suspend, without an order to show cause, any license simultaneously with 
the institution of proceedings to revoke: or suspend.a registration under Section 30-31-14 NMSA 
1978 or where renewal of the license is refused if it finds that there is such a substantial and im- 
minent danger to the public health or safety which warrants this action. The suspension shall 
continue in effect until the conclusion of the proceedings, including judicial review, unless sooner 
withdrawn by the board or dissolved by a court of competent jurisdiction. 


History: Laws 1989, ch. 177, § 9. 
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30-31B-10. Records of licensees. 


Every licensee under the Drug Precursor Act manufacturing, possessing, transferring or trans- 
porting a drug precursor shall maintain, on a current basis, a complete and accurate record of each 
substance manufactured, possessed, ane or transported by the licensee in accordance with 
regulations of the board. . | 


History: Laws 1989, ch. 177, § 10. 


30-31B-11. Distribution by manufacturers. 


A licensed manufacturer or transferer may transfer drug precursors to a licensed manufacturer, 
licensed possessor or licensed transporter. 


History: Laws 1989, ch. 177, § 11. 


30-31B-12, Drug precursors; prohibited acts; penalties. 


A. It is unlawful for any person: cil 

(1) to transfer drug precursors except to an authorized licensee; 

(2) to intentionally use in the course of the manufacture or transfer of a drug precursor a 
license number which is fictitious, revoked, suspended or issued to another person; 

(3) to intentionally acquire or obtain, or attempt to acquire or obtain, possession of a drug 
precursor by misrepresentation, fraud, forgery, deception or subterfuge; 

(4) to intentionally furnish false or fraudulent material information in, or omit any mate- 
rial information from, any application, report or other document required to be kept or filed under 
the Drug Precursor Act or any record required to be kept by that act; 

(5) who is a licensee to intentionally manufacture a drug precursor not authorized by his 
license or to intentionally transfer a drug precursor not authorized by his license to another li- 
censeé or authorized person; ' 

(6) to intentionally refuse or fail to make, keep or furnish any record, notification, order 
form, statement, invoice or information required under the Drug Precursor Act; 

(7) to intentionally refuse an entry into any premises for any inspection authorized byt the 
Drug Precursor Act; or 

(8) to manufacture, possess, transfer or transport a drug precursor without the appropri- 
ate license or in violation of any rule or regulation of the board. 

B..' Any person who violates any provision of this section is guilty of a fourth degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C.. When a-person owns or operates a retail establishment where drug precursors are sold by 
an employee in violation of the provisions of this section, it is an affirmative defense to a prosecu- 
tion of that owner or operator if he furnishes documentation that he provided the employee with 
a training program regarding state and federal laws and regulations regarding drug precursors; 
provided that, if the owner or operator knew or should have known of the employee's violation, the 
owner or operator shall also be in violation of the provisions of this section. 

D. When drug precursors are sold by an employee of a retail establishment in violation of the 
provisions of this section, it is an affirmative defense to a prosecution of that employee that he did 
not receive training from his employer regarding state and federal Rive and regulations regarding 
drug boecursornby 


History: pair 1989, ch. 177, § 12; 2004, ch. 9, § 5; provisions for second and subsequent offenses; and added 
2004, ch, 12, § 5. new Subsections C and D. 

The 2004 amendment, effective July 1, 2004, in Sub- Laws 2004, ch. 9, §.5, effective July 1, 2004, enacted iden- 
section B, increased the penalty from a misdemeanor tical amendments to this section. The section was set out as 
to a fourth degree felony and deleted the enhancement enacted by Laws 2004, ch. 12, § 5. See 12-1-8 NMSA 1978. 
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30-31B-13. Powers of enforcement personnel. 


Any law enforcement officer: 

A. serve search warrants, arrest warrants and administrative ihidpabtion warrants; 

B. make arrests without a warrant for any offense under the Drug Precursor Act committed in 
his presence, or if he has probable cause to believe that the person to be arrested has committed or 
is committing a violation of the Drug Precursor Act which may constitute a felony; and 

C. make seizures of property pursuant to the Drug Precursor Act. i 


History: Laws 1989, ch. 177, § 18. 


30-31B-14. Administrative inspection warrants. | 


A. Issuance and execution of administrative inspection warrants shall be as follows: 

(1) a magistrate, within his jurisdiction and upon proper oath or affirmation showing 
probable cause, may issue warrants for the purpose of conducting administrative inspections 
and seizures of property authorized by the Drug Precursor Act. For purposes of the issuance of 
administrative inspection warrants, probable cause exists upon showing a valid public interest in 
the effective enforcement of the Drug Precursor Act sufficient to justify administrative inspection 
of the area, premises, building or conveyance in the circumstances specified in the application for 
the warrant; and 

(2) a warrant shall be issued only upon an affidavit of a law enforcement officer or em- 
ployee of the board having actual knowledge of the alleged facts, sworn to before the magistrate 
and establishing the grounds for issuing the warrant. If the magistrate is satisfied that grounds 
for the warrant exist, he shall issue a warrant identifying the area, premises, building or convey- 
ance to be inspected, the purpose of the inspection and, if appropriate, the type of ialarsaiiwese to be 
inspected, if any. 

B. The warrant shall: 

(1) state the grounds for its issuance and the name of the affiant; 

(2) be directed to a person authorized by this section to serve and carry out the warrant; 

(3) ..command the person to whom it is directed to inspect the area, premises, building or 
conveyance identified for the purpose specified and, if appropriate, direct the seizure of the prop- 
erty specified; 

(4) identify the items or types of property to be seized, if any; 

(5) _ allow the sale or destruction of perishable or dangerous substances or equipment and 
deposit the proceeds of any sale with the court; and 

(6) direct that it be served during normal business hours or other hours designated by the 
magistrate and designate the magistrate to whom it shall be returned. 

C.. A warrant issued pursuant to this section must be served. and returned within five days of 
its date of issue unless, upon a showing of a need for additional time, the court orders otherwise. 
If property is seized pursuant to a warrant, a copy of the warrant shall be given to the person 
from whom or from whose premises the property is taken, together with a receipt for the property 
taken. The return of the warrant shall be made promptly, accompanied by a written inventory of 
any property taken. The inventory shall be made in the presence of the person serving the warrant 
and of the person from whose possession or premises the property was taken, if present, or in the 
presence of at least one credible person other than the person serving the warrant. A copy of the 
inventory shall be delivered to the person from.whom or from whose premises the property was 
taken and to the applicant for the warrant. 

D. The magistrate who has issued a warrant shall attach a copy of the return and all papers 
returnable in connection with it and file them with the clerk of the magistrate court. 


History: Laws 1989, ch. 177, § 14. 
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30-31B-15. Administrative inspections. 


A. When authorized by an administrative inspection warrant issued pursuant to the Drug 
Precursor Act, a law enforcement officer or employee of the board, upon presenting the warrant 
and appropriate-credentials to,the owner, operator or agent in charge, may enter the controlled 
premises for the purpose of conducting an administrative inspection. 

B. When authorized by an administrative inspection warrant, a law enforcement officer or em- 
ployee of the board may: 

(1) inspect and copy records required to be kept by the Drug Precursor Act; 

(2) inspect and sample, within reasonable limits and in a reasonable manner, controlled 
premises and all pertinent equipment, finished and unfinished material, containers and labeling 
found therein, and, except as provided in Subsection D of this section, all other things bearing on 
violation of the Drug Precursor Act, including records, files, papers, processes, controls and facili- 
ties; and 

(3) inventory any stock of any drug precursor and obtain samples. 

C. This section does not’ prevent entries and administrative inspections, including seizures of 
property, without a warrant: 

(1) ifthe owner, operator or agent in charge of the controlled premises consents; 

(2) in situations presenting substantial imminent danger to health or safety; or 

(3) in all other situations in which a warrant is not constitutionally required. 

D. An inspection authorized by this section shall not extend to financial data, sales data other 
than shipment data or pricing data unless the owner, operator or agent in charge of the controlled 
premises consents in writing. 

E. When perishable or dangerous substances or equipment are seized pursuant to Subsection C 
of this section, the law enforcement officer or employee of the board may apply to the district court 
for an order to sell or destroy said property and deposit the proceeds of any sale with the court. 

-F. For purposes of this section "controlled premises” means: 

(1) places where persons licensed or exempted from license requirements under the Drug 
Precursor Act are required to keep records; and 

(2) places, including factories, warehouses, establishments and conveyances in which per- 
sons licensed or exempted from license requirements under the Drug Precursor Act are permitted 
to hold, manufacture, compound, process, sell, deliver or otherwise dispose of any drug precursor. 


History: Laws 1989, ch. 177, § 15. 


30-31B-16. Injunctions. 


A. The district courts may exercise jurisdiction to restrain or enjoin violations of the Drug 
Precursor Act. 

B. The defendant may demand trial by jury for an alleged violation of an injunction or re- 
straining order under this section. | 


History: Laws 1989, ch. 177, § 16. 


30-31B-17. Summary forfeiture. 


A. Drug precursors that are manufactured in violation of the Drug Precursor Act are contra- 
band and shall be seized and summarily forfeited to the state. 

B. Drug precursors which are seized or come into the possession of the state, the owners of 
which are unknown, are contraband and shall be summarily forfeited to the state. 


History: Laws 1989, ch. 177, § 17. 


1261 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-31B-18 CRIMINAL OFFENSES 30-32-3 


30-31B-18. Burden of proof. 


It is not necessary for the state to negate any exemption or exception in the Drug Precursor Act 
in any complaint, information, indictment or other pleading or in any trial, hearing or other pro- 
ceeding under the Drug Precursor Act. The burden of proof of any. resi or ee is upon 
the person eens it. . (OI 


History: Laon 1989, ch. 177, § 18. 
‘ARTICLE 32 


Forest Fires 


Sec. 


30-32-1. Fires extinguished by officers; responsibility for*\.. 


costs. 


Sec. 
80-32-3. Arrest for violations. 
30-32-4. Damages to person injured. 


30-32-2. Repealed. 


30-32-1. Fires extinguished by officers; responsibility for costs. 


A.. As used in.this section, "forest-fire" means a fire burning uncontrolled on,lands covered 
wholly or in part by timber, brush, grass, grain or other inflammable vegetation. 

B. A person who willfully or recklessly sets a forest fire or causes a forest fire to be sat for 
which efforts to control or extinguish the fire are exerted by the forestry division of the energy, 
minerals and natural resources department; an agency under agreement with the energy, miner- 
als and natural resources department; a county or municipality; or any fire protection agency of 
the United States may be liable for the costs incurred, including expenses for fighting the fire and 


costs of investigation, 


History: Laws 1921, ch. 33, § 4; C.S. 1929, § 35-1409; 
1941 Comp., § 14-1804; 1953 Comp., § 40-18-4; Laws 
1967, ch. 136, § 1; 2007, ch. 332, § 1. 

Compiler's notes. — Section 68-2-3 NMSA :1978 
makes the director of the forestry division of the miner- 
als and natural resources department the "state forester". 

Cross references. — For public nuisances, see 30-8-1 
NMSA 1978, 


30-32-2. Repealed. 
Repeals. — Laws 2007, ch. 332,.§ 3 repealed 30-32-2 


NMSA 1978, as enacted by Laws 1921, ch. 38, § 5, relat- 
ing to appointment of voluntary fire wardens, effective 


30-32-3. Arrest for violations. 


For offenses of improper handling of fire and negligent 
arson, see 30-17-1 and 30-17-5 NMSA 1978, respectively. 

The 2007 amendment, effective June 15, 2007, de- 
leted Subsections B and C and added a new Subsection B. 


ANNOTATIONS 


Law reviews. — For note, "Forest Fire Protection on 
Public and Private Lands in New ilar see 4 Nat. Re- 
sources J, 374 (1964), n 


June. 15, 2007. For provisions of former section, see the 


2006 NMSA 1978 on NMOneSource.com. 


All peace officers of the state, including department of game and fish conservation officers, have 
the power to make arrests on warrant issued by any magistrate of the state for violation of any of 
the state forest fire laws, including Chapter 68, Article 2 NMSA 1978, rules implementing Chap- 
ter 68, Article 2 NMSA 1978 or fire restrictions issued pursuant to such rules, or without warrant 
for walaeicHe of those laws committed in their presence, and shall not be hable to civil action for 
trespass for acts done in the discharge of their duties. 


History: Laws 1921, ch. 33, § 6; C.S, 1929, § 35-1411; 
1941 Comp., § 41-1806; 1953 Comp., § 40-18-6; 2007, 
ch. 882, § 2. 


Cross references. — For issuance of arrest warrants 
by the magistrate court, see Rules 6-204 and 6-206 NMRA. 
The 2007 amendment, effective June 15, 2007, elimi- 
nated voluntary forest fire wardens; changed "deputy 


- 
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game and fish wardens" to "department of game and fish NMSA 1978, rules implementing Chapter 68, Article 2 
conservation officers"; and provided that officers have NMSA 1978 or fire restrictions issued pursuant to such 
the power to arrest for violation of Chapter 68, Article 2 rules. 


30-32-4. Damages to person injured. 


If a person sets on fire any woods, marshes or prairies, whether the person's own or not, so as 
thereby to occasion damage to another person or that person's property, the person shall make sat- 
isfaction in double damages to the party injured to be recovered by civil action, unless the person 
is conducting a prescribed burn pursuant to the Prescribed Burning Act [68-5-1 to 68-5-8 NMSA 
1978]. 


History: Laws 1882, ch. 61, § 7; C.L. 1884, § 2314; conducting a prescribed burn pursuant to the Prescribed 
C.L. 1897, § 3222; Code 1915, § 1518; C.S, 1929, § 35- Burning Act". 
1412; 1941 Comp., § 41-1807; 1953 Comp., § 40-18-7; 


2021, ch. 13, § 9. ANNOTATIONS 

_The 2021 amendment, effective June 18, 2021, pro- Law reviews. — For note, "Forest Fire Protection on 
vided an exception for prescribed burns pursuant to the Pablo and Private Landaan New Aforion “sen denlat Ree 
Prescribed Burning Act, and made technical amendments; sources J, 374 (1964). ‘ 
added the section heading "Damages to person injured"; Anis Sar. 2d, OLR and’ OU.s: referéiecat Liabil- 
and after "another person", added "or that person's prop- ity for spread of fire intentionally set for legitimate pur- 


erty", and after "civil action", added "unless the person is pose, 25 A.L.R.5th 391. 


ARTICLE 33 
Fraud and False Dealing 


Sec. Sec. 


30-33-1. Sale of Indian-made articles as genuine. 30-33-10. _ Private right of action; damages. 
30-33-2. Repealed. 30-33-11, Administrative regulations. 
30-33-38. Indian Arts and Crafts Sales Act; short title. 30-33-12, Obtaining telecommunications service with in- 
30-33-4. Definitions. tent to defraud; definitions. 
30-33-5. Purpose of act. 30-33-13. Crime to procure or to attempt to procure tele- 
30-33-6. Inquiry as to producer; duty of inquiry; election communications service without paying 
to. label authentic Indian arts and crafts. charge; crime to make, possess, sell, give 
30-33-7. Unlawful acts. or transfer certain devices for certain pur- 
30-33-8. Enforcement by attorney general or district at- poses; penalty. 
torney. 30-33-14. Venue. 


30-33-9. Violation of act; penalties. 


30-33-1. Sale of Indian-made articles as genuine. 


It is unlawful to barter, trade, sell:or offer for sale or trade any article represented as produced 
by an Indian unless the article is produced, designed or created by the labor or workmanship of 
an Indian. 7 


History: Laws 1929, ch, 33, § 1; C.S. 1929, § 35-1925; Indian labor or workmanship"; and deleted provisions 
1941 Comp., § 41-2123; 1953 Comp., § 40-21-24; Laws following "workmanship" which read "provided that all 


1957, ch. 93, § 1; 1991, ch. 90, § 1. such articles purporting to be of silver shall be made of 

The 1991 amendment, effective June 14, 1991, substi- ’ coin silver or sterling silver, and provided further that 
tuted "Indian-made" for "American-Indian" in the catch- ‘handicraft' means the production of such articles wholly 
line; substituted "produced by an Indian unless the article by hand tools with the exception of buffing or polishing 
is produced, designed or created by the labor or workman- the same and with the exception of the findings used upon 


ship of an Indian" for "handicrafted by American Indian such article." 
unless the basic, article be handicraft wholly by American 


30-33-2. Repealed. 


Repeals. — Laws 1991, ch. 90, § 12 repealed 30-33-2 section, see the 1990 NMSA 1978 on NMOneSource.com. 
NMSA 1978, as enacted by Laws 1929, ch. 33, § 2, relat- For present comparable provisions, see 30-33-9 NMSA 
ing to penalty for falsely selling American Indian items as 1978. 
genuine, effective June 14, 1991. For provisions of former 
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30-33-3. Indian Arts and Crafts Sales Act; short title. 
Sections 30-33-1 through 30-33-11 NMSA 1978 may be cited as the "Indian er and Crafts 


Sales Act". 


History: 1953 Comp., § 40-21-25.1, enacted by Laws 
1978, ch. 163, § 1; 1975, ch. 261, § 1; 1991, ch. 90, § 2. 

Repeals and reenactments. — Laws 1973, ch, 163, 
§ 1, repealed 40-21-25.1, 1953 Comp., relating to the short 
title of the Indian Arts and Crafts Sales Act, and enacted 
a new section. 

The 1991 amendment, effective June 14, 1991, substi- 
tuted "30-33-1 through 30-33-11 NMSA 1978" for "40-21- 


Law reviews. — For note and comment, "Advancing 
the Arts Community in New Mexico through Moral Rights 
and Droit de Suite: The International Impacts and Impli- 


cations of idee) gs Analysis," see 36 N.M. L. “ee 713 


(2006). 

For note, "Criminal Procedure — Civil Forfeiture and 
Double Jeopardy: State v. Nunez," see 31 N.M. L. Rev. 401 
(2001). 


25.1 through 40-21-25.7 NMSA 1953." 


30-33-4. Definitions. 


As used in the Indian Arts and Crafts Sales Act [30-33-1 through 30-33-11 Ne 1978): 
A. "Indian tribe" means: 

(1). any tribe, band, nation, Alaska native village or other organized group or community 
that is eligible for the special programs and services provided by the United States government to 
Indians because of their status as Indians; or . 

(2) any tribe that has been formally recognized as an Indian tribe by a state legislature; 

B. "Indian" means: j 

(1) any person who is an enrolled member of an Indian tribe as evidenced by a tribal en- 
rollment card or certified tribal records; or 

(2) any person who can meet the minimum qualifications for services offered by the United 


States government to Indians because of oe special status as Indians as evidenced by a certifi- 


cate of degree of Indian blood card; 

C. "authentic Indian arts and crafts" means any product, including traditional or contempo- 

rary Indian arts, that: 
(1) are Indian handmade; and 
(2) are not made by machine; 

D. "person" means any individual, firm, association, corporation, partnership or any other legal 
entity; 

E. "made by machine" means the producing or reproducing of a product i1 in mass production by 
mechanically stamping, blanking, weaving or offset printing; 

F. "Indian handmade" means any product in which the entire arepenh and forming of the 
product from raw materials and its finishing and decoration were accomplished. by. Indian hand 
labor and manually controlled methods that permit the maker to control and vary the construc- 
tion, shape, design or finish of each part of each individual product, but does not exclude the use 
of findings, hand tools and equipment for buffing, polishing, grinding, drilling, sawing or sewing 
and other processes approved by regulations adopted under the Indian Arts and Crafts Sales 
Act; 

G. "Indian crafted" means any item that is made by an Indian when it is not entirely In- 
dian handmade or is at least in part made by machine, including Indian-assembled and Indian- 
decorated.items and other, items consistent with this definition and approved by regulations ad- 
opted under the Indian Arts and Crafts Sales Act; 

H. "findings" means an ingredient part of the product that audits the product for wearing or 
display, including silver beads used in jewelry containing Indian handmade adornments in addi- 
tion to beads, leather backing, binding material, bolo tie ‘clips, tie bar clips, tie-tac pins, earring 
pins, earring clips, earring screw backs, cuff link toggles, money clips, pin stems, oe and chains; 

i Product’ means the finished tangible arts or crafts; 

J. "raw materials" means any material that can be converted by a Ears) processing or a 
combination of manufacture and processing into a new and useful product, and includes: 

(1) “naturally occurring material", which means any material created and produced. by 
nature; va 
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(2) "natural material", which means any material created and produced by nature that is 
only altered in shape, form, finish or color as long as the color change is the result of finishing or 
polishing agents used that do not penetrate the surface of the material by more than one millime- 
ter, or as further defined consistent with this definition in regulations,adopted under the Indian 
Arts and Crafts Sales Act; 

(3) "treated material", which means any material created and produced by nature that has 
been altered by man-made processes that leave the material in its original shape and size after 
processing, but alter the color, hardness or character of the material, which may be formed, shaped 
or finished after treating, or as further defined consistent with this definition in "a ghay-soag ad- 
opted under the Indian Arts and Crafts Sales Act; and 

(4) "reconstructed material", which means any material created and sffodnesd in nature 
that has been altered by man-made processes that change the color, hardness, shape or character 
of the material, provided that more than fifty percent of the original naturally occurring material 
is contained in the product after processing, or as further defined consistent with this definition in 
regulations adopted under the Indian Arts and Crafts Sales Act but excludes synthetic material; and 

K. "synthetic material" means any material that imitates natural materials and is man-made 
or contains fifty percent or less of the original naturally occurring materials, or as further defined 
consistent with this definition in regulations adopted under the Indian Arts and Crafts Sales Act. 


History: 1953 Comp., § 40-21-25.2, enacted by Laws The 1991 amendment, effective June 14, 1991, re 
1973, ch. 163, § 2; 1975, ch. 261, § 2; 1977, ch. 334, § 1; wrote this section. 
1991, ch. 90, § 3. 


Repeals and reenactments. — Laws 1973, ch: 163, 
§ 2, repealed 40-21-25.2, 1953 Comp., defining various 
terms, and enacted a new section. 


30-33-5. Purpose of act. 


The purpose of the Indian Arts and Crafts Sales Act [30-33-1 through 30-33-11 NMSA 1978] is 
to protect the public and the Indian craftsman under the police powers of the state from false rep- 
resentation in the sale, trade, purchase or offering for sale of Indian arts and crafts. 


History: 1953 Comp., § 40-21-25.3, enacted by Laws The 1991 amendment, effective June 14, 1991, de- 
1959, ch. 188, § 8; 1973, ch. 163, § 3; 1975, ch. 261, § 3; leted "or of turquoise" at the end of the section. 
1977, ch. 334, § 2; 1991, ch. 90, § 4. 


30-33-6. Inquiry as to producer; duty of inquiry; election to label 
authentic Indian arts and crafts. 


A. It is the duty of every person selling or offering for said a product that is represented to be 
authentic Indian arts or crafts to make due inquiry of his suppliers concerning the true nature of 
the materials, product design and process of manufacture to determine whether the product may 
be lawfully represented as authentic Indian arts or crafts. 

B... Each person may elect to label or otherwise clearly and conspicuously disclose as authentic 
Indian arts and crafts all articles that are authentic Indian arts and crafts in accordance with the 
Indian Arts and Crafts Sales Act [30-33-1 through 30-33-11 NMSA 1978] and regulations adopted 
pursuant to that act. 

C. Consistent with the purposes of the Indian Arts and Crafts Sales Act, regulations adopted 
under that act may specify designations other than “authentic Indian arts and crafts", including a 
designation such as "Indian crafted", for authorized labeling as Indian arts and crafts. 


History: 1953 Comp., § 40-21-25.4, enacted by Laws to make due inquiry concerning methods used in produc- 
1959, ch. 133, § 4; 1973, ch. 163, § 4; 1975, ch. 261, § 4; tion and to determine authenticity; designated former 


1977, ch. 334, § 3; 1991, ch. 90, § 5. Subsection B as Subsection A and rewrote the subsection 

The 1991 amendment, effective June 14, 1991, added which read “It is the duty of every person selling or of- 

"Duty of inquiry; election to label authentic Indian arts fering for sale natural or unnatural turquoise, or both to 

and crafts" in the catchline; deleted former Subsection A, make due inquiry of their suppliers concerning the true 

relating to a duty of persons selling Indian arts and crafts nature.of the turquoise and to determine whether such 
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turquoise is natural, stabilized, treated, reconstituted or 
imitation"; and added Subsections B and C. 


30-33-7. Unlawful acts. 


It is unlawful for any person to: 

A. sell or offer for sale any products represented to be Indian handmade or authentic Indian 
arts and crafts unless such products are in fact Indian handmade or authentic apenes arts and 
crafts; 

B. sell or offer for sale any products represented to be Indian crafted unless such products are 
in fact Indian crafted; 

C. represent that any Indian arts and crafts product:is made aE a materials including natural 
material, unless it is made of that material; 

D. fail to disclose in writing that any Indian arts and crafts product is made of treated mate- 
rial, reconstructed material or synthetic material; ) 

E. solicit or buy for resale as authentic Indian arts and crafts any products that are known in 
fact not to be authentic; or 

F. prepare, disseminate or otherwise nae in any unfair or deceptive trade practice, includ- 
ing any false, misleading or deceptive advertising, or any unconscionable trade practice, regarding 
Indian arts or crafts. For the purpose of this subsection, "unfair or deceptive trade practice" and 
"unconscionable trade practice’ mean "unfair or deceptive trade practice" and "unconscionable 
trade practice" as those terms are defined in Section 57-12-2 NMSA 1978. 


History: 1953 Comp., § 40-21-25.5, enacted by Laws 
1973, ch. 163, § 5; 1975, ch. 261, § 5; 1977, ch. 334, § 4; 
1991, ch. 90, § 6. 

Repeals and reenactments. — Laws 1973, ch. 163, 
§ 5, repealed former 40-21-25.5, 1953 Comp., relating to 


labeling imitation Indian arts*and crafts, and enacted a 
new 40-21-25.5, 1953 Comp. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section. 


30-33-8. Enforcement by attorney general or district attorney. 


The attorney general or a district attorney with jurisdiction over a matter shall enforce the pro- 
visions of the Indian Arts and Crafts Sales Act [30-33-1 through 30-33-11 NMSA 1978]. The New 
Mexico office of Indian affairs [Indian affairs department] and an authorized tribal prosecutor 
may assist the office of the attorney general or the district attorney in determining whether the 
provisions of the Indian Arts and Crafts Sales Act have been or are being’violated. Either the at- 
torney general or a district attorney with jurisdiction over a matter may take action to enforce the 
provisions of the Indian Arts and Crafts Sales Act. 


History: 1953 Comp., § 40-21-25.7, enacted by Laws 
1973, ch. 163, § 6; 1977, ch. 334, § 5; 1991, ch. 90, § 7. _ 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2004, ch. 24, § 17 provided that statutory references to 
the "New Mexico office of Indian affairs" be changed to 
the "Indian affairs department" pursuant to an executive 


The 1991 amendment, effective June 14, 1991, added 
"or district attorney" in the catchline; inserted "or a dis- 
trict attorney with jurisdiction over a matter" in the first 
sentence; rewrote the second sentence which read "The 
New Mexico commission of Indian affairs shall assist the 
office of the attorney general in the determining whether | 
the provisions of the Indian Arts and Crafts Sales Act 


order issued in accordance with Laws 2003, Chapter 403. have been violated"; and added the final sentence. 


30-33-9.. Violation of act; penalties. 


A. In an action brought by the attorney general or a district attorney for a violation under the 
provisions of the Indian Arts and Crafts Sales Act [80-33-1 through 30-33-11 NMSA 1978], the 
district court may order temporary or permanent injunctive relief. The district court shall order 
restitution and such other relief as may be necessary to redress i injury to any person resulting from 
the violation. 

B. In any action brought under this section, if the court finds that a person is willfully using 
or has willfully used a method, act or practice declared unlawful by the Indian Arts and Crafts 
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Sales Act, the attorney general or district attorney, upon petition to the court, may recover, on 
behalf of the state of New Mexico, a civil penalty not to exceed five thousand dollars ($5,000) 


per violation. 


C. Any person willfully and knowingly violating the provisions of the Indian Arts and Crafts 
Sales Act where the violation involves property valued at two hundred fifty dollars ($250) or less 


is guilty of a petty misdemeanor. 


D. Any person willfully and knowingly violating the provisions of the Indian Arts and Crafts 
Sales Act where the violation involves property valued in excess of two hundred fifty dollars ($250) 
but not more than five hundred dollars ($500) is guilty of a misdemeanor. 

E. Any person willfully and knowingly violating the provisions of the Indian Arts and 
Crafts Sales Act where the violation involves property valued in excess of five hundred dol- 
lars ($500) but not more than two thousand five hundred dollars ($2,500) is guilty of a fourth 


degree felony. 


F. Any person willfully and knowingly violating the provisions of the Indian Arts and Crafts 
Sales Act where the violation involves property valued in excess of two thousand five hundred 
dollars ($2,500) but not more’than twenty thousand dollars ($20,000) is guilty of a third degree 


felony. 


G. Any person willfully and knowingly violating the provisions of the Indian Arts and Crafts 
Sales Act where the violation involves property valued in excess of twenty thousand dollars 


($20,000) is guilty of a second degree felony. 


History: 1953 Comp., § 40-21-25.8, enacted by Laws 
1977, ch. 334, § 6; 1991, ch. 90, § 8; 2010, ch. 35, § 1. 

Cross references. — For issuance of injunctions, see 
Rules 1-065 and 1-066 NMRA. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section B, after "a civil penalty not to exceed", deleted 
"five hundred dollars ($500)" and added "five thousand 
dollars ($5,000)"; in Subsection C, after "Indian Arts 
and Crafts Sales Act", deleted "is guilty of a petty mis- 
demeanor when" and added "where"; after "involves 
property valued at", deleted "less than two thousand 
five-hundred dollars ($2,500) and shall be punished by 
a fine of not less that one hundred dollars ($100) per 
violation per day, up to a maximum fine of five hundred 
dollars ($500), or imprisonment in the county jail for 
a definite term not to exceed six months, or both" and 
added the reminder of the sentence; in Subsection D, af- 
ter "Indian Arts and Crafts Sales Act", deleted."is guilty 
of a misdemeanor when" and added "where"; after "in- 
volves property valued", deleted "at or"; after "in excess 
of", deleted "two thousand five-hundred dollars ($2,500) 
and less than twenty thousand ($20,000) and shall be 
punished by a fine of not less than one hundred dollars 


($100) per violation per day, up to a maximum fine of 
one thousand dollars ($1,000), or imprisonment in the 
county jail for not more than one year, or both" and 
added the reminder of the sentence; in Subsection E, af- 
ter "Indian Arts and Crafts Sales Act", deleted "is guilty 
of a fourth degree felony when".and added "where"; after 
"involves property valued", deleted "at or"; after "in ex- 
cess of", deleted "twenty thousand dollars ($20,000) and 
shall be punished by a fine of not less than one hundred 
dollars ($100) per violation per day, up to a maximum 
fine of five thousand dollars ($5,000), or up to eighteen 
months imprisonment in the county jail, or both" and 
added the reminder of the sentence; and added Subsec- 
tions F and G. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "penalties" for "remedies" in the catchline; desig- 
nated the formerly undesignated provision as Subsection 


A; in Subsection A, inserted "or a district attorney" in the 


first sentence, deleted "civil penalties not to exceed five 
thousand dollars ($5,000) per violation" following "restitu- 
tion" in the second sentence and made a minor stylistic 
change; and added Subsections B to E. 


30-33-10. Private right of action; damages. 


Any person who suffers financial injury or damages by reason of any conduct declared in viola- 
tion of the provisions of the Indian Arts and Crafts Sales Act [30-33-1,through 30-33-11 NMSA 
1978] may sue in district court. Upon a showing that that act is being violated, the court may 
award damages and order injunctive relief and shall award the cost of the suit, including reason- 
able attorneys' fees. Where the court finds that the party charged with violating the Indian Arts 
and Crafts Sales Act has willfully violated that act, the court may award treble damages to the 
party complaining of the violation. 


History: 1953 Comp., § 40-21-25.9, enacted by Laws 
1977, ch. 334, § 7; 1991, ch. 90, § 9. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section which read "Any person who suffers 


declared in violation of the Indian Arts and Crafts Sales 
Act may sue in district court and may recover actual dam- 
ages sustained and the cost of the suit, including reason- 
able attorneys' fees." 


financial injury or damages by reason of any conduct 
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30-33-11 CRIMINAL OFFENSES 30-33-13 


30-33-11. Administrative regulations. 


The attorney general and the New Mexico office of Indian affairs [Indian affairs department] 
are authorized jointly to promulgate necessary regulations, pursuant to the Administrative Proce- 
dures Act {12-8-1 through 12-8-25 NMSA 1978], to further the purpose and implement the provi- 


sions of the Indian Arts and Crafts Sales Act [30-33-1 through 30-33-11 NMSA 1978]. 


History: 1953 Comp, 8 40-21-25. 10, enacted by 
Laws 1977, ch. 334, § 8; 1991, ch. 90, § 10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2004, ch. 24, § 17 provided that statutory references. to 
the "New Mexico office of Indian affairs" be changed to 
the "Indian affairs department" pursuant to an executive 
order issued in accordance with Laws 2003, Chapter 403. 


The 1991 amendment, effective June 14, 1991, -re- 
wrote this section which read "The attorney general is au- 
thorized to promulgate necessary regulations, pursuant to 
the Administrative Procedures Act, to further the purpose 
of the Indian Arts and Crafts Sales Act as set forth in Sec- 
tion 40-21-25.3 NMSA 1953." 

Severability. — Laws 1991, ch. 90, § 11 provides 
for the severability of the act if any part or application 


thereof is held invalid. 


30-33-12. Obtaining telecommunications service with intent to defraud; 
definitions. 


For the purposes of Sections 30-33-12 through 30-33-14 NMSA 1978: 

A. "credit card" means an identification card or plate issued to a person, firm or corporation by 
any person, firm or corporation engaged in the furnishing of telecommunications service, which 
permits the person, firm or corporation to whom the card has been issued to obtain telecommuni- 
cations service on credit; 

‘B, "credit card number" means the card number appearing in a credit card; and | 

C. ."telecommunication service" means service furnished by a public utility, including a. tele- 
phone company, by which there is accomplished, or may be accomplished, the sending or receiving 
of information, data, messages, writing, signs, signals, pictures and sound of all kinds, by aid of 
wire, cable, radio or other means or apparatus. 


History: 1953 Comp., § 40-21-49, enacted by Laws 
1963, ch. 49, § 1; 1967, ch. 184,81. | 


30-33-13. Crime to procure or to attempt to procure 
telecommunications service without paying charge; crime 
to make, possess, sell, give or transfer certain devices for 
certain purposes; penalty. 


A. Itis unlawful for a person, with intent to defraud a person, firm or corporation, to obtain or 
to attempt to obtain any telecommunications service without paying the lawful charge, in whole or 
in part, by any of the following means: 

(1) charging the service to an existing telephone number or credit card number without 
the authority of the subscriber or the legitimate holder; 

(2) charging the service to a nonexistent, false, fictitious or counterfeit telephone number 
or credit card number or to a suspended, ponnaved, expired, canceled or revoked telephone num- 
ber or credit card number; 

(3) rearranging, tampering with or making electrical, ee induction or other con- 
nection with any facilities or equipment; 

(4) using a code,'prearranged scheme or other strategem or Herries whereby the person in 
effect sends or receives information; or 

(5) using any other contrivance, device or means to avoid payment of the lawful charges, in 
whole or in part, for the service, 

B.., This section shall apply when the telecommunications service either originates or termi- 
nates, or both, in this state or when charges for the service would have been billable in normal 
course by the public utility providing the service in this state but for the fact that the service was 
obtained or attempted to be obtained by one or more of the means set forth in this section. 
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30-33-14 FRAUD AND FALSE DEALING 30-33-14 


C. Whoever violates this section when the charges for the telecommunications service obtained 
or attempted to be obtained are two hundred fifty dollars ($250) or less is guilty of a petty misde- 
meanor. 

D. Whoever rineice this section when the charges for ns telecommunications service obtained 
or attempted to be obtained are more than two hundred fifty dollars ($250) but not more than five 
hundred dollars ($500) is guilty of a misdemeanor. 

E. Whoever violates this section when the charges for the telecommunications service obtained 
or attempted to be obtained are more than five hundred dollars ($500) but not more than two thou- 
sand five hundred dollars ($2,500) is guilty of fourth degree felony. 

F, Whoever violates this section when the charges for the telecommunications service obtained 
or attempted to be obtained are more than two thousand five hundred dollars ($2,500) but, not 
more than twenty thousand dollars ($20,000) is guilty of a third degree felony. 

G. Whoever violates this section when the charges for the telecommunications service obtained 
or attempted to be obtained exceed twenty thousand dollars ($20,000) is guilty of a second degree 
felony. 

H. It is unlawful for a person under circumstances evidencing an intent to use or ne any 
instrument, apparatus, equipment or device described in Paragraph (1) of this subsection or to al- 
low the same to be used or employed for the purpose described in Paragraph (1) of this subsection 
or knowing or having reason to believe that the same is intended to be so used or that the plans 
and instructions described in Paragraph (2) of this subsection are intended to be used for making 
or assembling the instrument, apparatus, equipment or device: 

(1) to make or possess any instrument, apparatus, equipment or device fosienesl adapted 
or that can be used either: 
(a) to obtain telecommunications service in violation of this section; or 
(b) to conceal or to assist another to conceal from any supplier of telecommunications 
service or from any lawful authority the existence or place of origin or of destination of any tele- 
communications service; or 
(2) to sell, give or otherwise transfer to another or to offer or advertise for sale any einetrus 
ment, apparatus, equipment or device described in Paragraph (1) of this subsection or plans or 
instructions for making or assembling the same. 

I. Whoever violates Subsection H of this section is guilty of a misdemeanor, unless the person 
has previously been convicted of the crime or of an offense under the laws of another state or of the 
United States that would have been anoffense under Subsection H of this section if committed in 
this state, in which case the person is guilty of a fourth degree felony. 


History: 1953 Comp., § 40-21-50, enacted by Laws . grarco _ANNOTATIONS 
5 ‘ . 184, § 2; 1987, ch. : 

aioe oh ae : “Absa cle hAys & scbel St, aAs Am, Jur. 2d, A.L.R. and C.J.S. references. — State 

Cross references. — For crime of fraud, see 30-16-6 civil actions by subscription television business for use, or 
NMSA 1978. providing technical means of use, of transmissions by non- 

The 2006 amendment, effective July 1, 2006, in- subscribers, 46 A.L.R.4th 811. ; ‘ 
creased the value of the services in Subsection C from __ Offense of obtaining telephone services by unauthorized 
$100 to $250; increased the value of the services in Sub- use of another's telephone - state cases, 61 A.L.R.4th 1197, 
section D from more than $100, but not more than $250, Federal legal problems arising from subscription televi- 


and to more than $250, but not more than $500; and in- sion or "pay TV" broadcast over the air, 61 A,.L.R. Fed. 809. 
creased the value of the services in Subsection K from ; 
more than $250 to more than $500. 


30-33-14. Venue. 


Venue is in the county in this state where the telecommunication service giving rise to the pros- 
ecution was solicited or initiated, or attempted to be solicited or initiated, or where the service was 
received or was attempted to be received, or was billable in the normal course of business. 


History: 1953 Comp., § 40-21-51, enacted by Laws 
1963, ch, 49, § 3; 1967, ch. 134, § 3. 
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30-33A-1 CRIMINAL OFFENSES 30-33A-3 
ARTICLE 33A 
Telecommunications Service Theft 
See. Sec.’ 


30-33A-1. Short title. 
30-33A-2. Definitions. 
30-33A-3. Illegal service; prohibited acts; penalties. 


30-33A-1. Short title. 


30-83A-4, : Illegal devices; prohibited acts; penalties. | 
30-33A-5. Private remedies. 


This act [30-33A-1 through 30-33A-5 NMSA 1978] may oe cited as the et ea a 


Service Theft Act". 


History: Laws 1997, ch. 50, § 1. 

Effective dates. — Laws 1997, ch. 50 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, the Telecommunications Service Theft Act is ef- 
fective June 20, 1997, 90 days after adjournment of the 
legislature. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Telecommunications § 184. 

Criminal liability for unauthorized interference with 
or reception of radio or television transmission, 43 


' AL.R.4th 991. 


30-33A-2. Definitions. 


As used in the Telecommunications Service Theft Act: 
A. "provider" means a person that offers telecommunications service for lawful compensation; 
Bi. 74 

B.  "telecommunications service" means any audio, video, data or programming offered for a fee 
or other consideration to facilitate the origination, transmission, emission or reception of signs, 
signals, data, writings, images, sounds or intelligence of any nature delivered by telephone or tele- 
phone service, cable television service, including cellular or other wireless telephones, wire, radio, 
electromagnetic, photoelectronic or photo-optical equipment, coaxial or fiber optic cable, eed 
microwave, television pEgagca sy. or satellite transmission. 


History: Laws 1997, ch. 50, § 2. 
Effective dates, — Laws 1997, ch. 50, contains no ef- 
fective date provision, but, pursuant to N.M. Const., art, 


IV, § 28, the Telecommunications Service Theft Act is ef- 
fective June 20, 1997, 90 days after adjournment of the 
legislature. 


30-33A-3. Illegal service; prohibited acts; penalties. 


A... It is unlawful for any person to: 

(1) obtain or attempt to obtain telecommunications service by trick, artifice, deception, use 
of an illegal device or decoder or other fraudulent means without authorization of the provider; 

(2) assist or instruct any person to obtain or attempt to obtain any telecommunications 
service without authorization of the provider; 

(3) make or attempt to make or assist any person to make or maintain a telecommunica- 
tions service connection, whether physical, electrical, mechanical, acoustical or by other means, 
with any cables, wires, components or other devices used for the distribution of telecommunica- 
tions service without authorization of the provider; or 

(4) make or maintain any modification or alteration to any device that was installed with 
the authorization, of the provider for the purpose of intercepting or receiving any telecommunica- 
tions service without authorization of the provider. 

B. Any.person who violates this section is guilty of a misdemeanor upon compaction for a first 
offense and shall be punished by a fine of up to five hundred dollars ($500); and upon conviction for 
a second or subsequent offense, is guilty of a misdemeanor and shall be punished by either a fine of 
not less than five hundred dollars ($500) or more than one thousand dollars ($1,000), by imprison- 
ment for a definite term not to exceed thirty days, or both. 
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30-33A-4 TELECOMMUNICATIONS SERVICE THEFT 30-33A-5 


History: Laws 1997, ch. 50, § 3. IV, § 23, the Telecommunications Service Theft Act is ef- 
Effective dates. — Laws 1997, ch. 50 contains no ef- fective June 20, 1997, 90 days after adjournment of the 


fective date provision, but, pursuant to N.M. Const., art. legislature, 


30-33A-4. Illegal devices; prohibited acts; penalties. 


A. Itis unlawful for any person to: 

(1) own or possess any device, including a printed circuit board, designed to receive or 
permit reception of any telecommunications service, regardless of whether that service is encoded, 
filtered, scrambled or otherwise made unintelligible, with the intent to distribute such device for 
the purpose of permitting reception or use of telecommunications service without authorization by 
the provider; i 

(2) publish or advertise for sale or lease any kit or plan for a device designed in whole or in 
part to receive without authorization of the provider any telecommunications service, regardless 
of whether that service is encoded, filtered, scrambled or otherwise made unintelligible; 

(3) advertise for sale or lease any device or printed circuit or kit for a device or printed 
circuit designed in whole or in part to receive any telecommunications service without authoriza- 
tion of the provider, regardless of whether the service is encoded, filtered, scrambled or otherwise 
made unintelligible; or 

(4) manufacture, import into New Mexico, distribute, sell, lease or offer for sale or lease 
any device, printed circuit or any plan or kit for a device or for a printed circuit, designed in whole 
or in part.to receive any telecommunications service, regardless of whether the service is encoded, 
filtered, scrambled or otherwise made unintelligible, that can be used to receive that service with- 
out the authorization of the provider, , 

B. Any person who violates this section is guilty of a misdemeanor upon conviction for a first 
offense and shall be punished by either a fine of not less than one thousand dollars ($1,000), im- 
prisonment for a definite term of not less than thirty days, or both; and upon conviction for a sec- 
ond or subsequent offense, is guilty of a fourth degree felony and shall be punished as provided in 
Section 31-18-15 NMSA 1978. 


History: Laws 1997, ch. 50, § 4. IV, § 23, the Telecommunications Service Theft Act is ef- 
Effective dates. — Laws 1997, ch. 50 contains no ef- fective June 20, 1997, 90 days after adjournment of the 
fective date provision, but, pursuant to N.M. Const., art, legislature. 


30- 33A-5. Private remedies. 


A. A person damaged bya violation of Section 3 or 4 [380-33A-3 or 30-33A-4 NMSA 1978] of the 
Telecommunications Service Theft Act may be granted an injunction under the principles of equity 
and on terms that the court considers reasonable. Proof of monetary damage, loss of revenue. or 
intent to deceive and take unfair advantage of any person is not required. 

B. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other New Mexico statutes. 


History: Laws 1997, ch. 50, § 5. ANNOTATIONS 


Effective dates, — Laws 1997, ch. 50 contains no ef- 
fective date provision, but, pursuant to N.M. Const., art. Am. Jur. 2d, A.L.R. and C.J.S. references. — State 


IV, § 23, the Telecommunications Service Theft Act is ef- civil actions by subscription television business for use, or 
factive Pubs 20, 1997, 90 days after adjournment of the proyiding technical means of use, of transmissions by non- 
legislature. subscribers, 46 A.L.R.4th 811. 


Severability. — Laws 1997, ch. 50, § 7 provides for the 
severability of the act if any part or application thereofis | 
held invalid. 
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30-34-1 CRIMINAL OFFENSES 30-35-2 


ARTICLE 34 
Libel and Slander 


Sec. 
80-34-1 to 30-34-6. Transferred. 


30-34-1 to 30-34-6. Transferred. 
Compiler's notes, — Former 30-34-1 to 30-34-6 NMSA 


1978, concerning tort actions for libel and slander, have 
been transferred to 41-7-1 to 41-7-6 NMSA 1978. 


ARTICLE 35 
Public Utilities 
Sec. Sec. 
30-35-1. Failure to relinquish telephone party line for 30-35-2. Penalty. 


emergency call. 


30-35-1. [Failure to relinquish telephone party line for emergency call.| 


It is unlawful for any person: 

A. wilfully [willfully] to refuse to yield, or wilfully [willfully] to impede, the use of a telephone 
party line in time of emergency, by which he is not affected and of which he has been apprised, 
when he has been requested so to yield; or 


B. to request another to yield the use of a telephone party line because of an emergency, which 
in fact does not exist. 


History: 1953 Comp., § 40-37-6, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 320, § 1. inserted by the compiler and is not part of the law. 


30-35-2. Penalty. 


Any person: 

A. who fails to yield a telephone party line or impedes its use, and any person who falsely as- 
serts an emergency as basis for a request of another to yield a telephone party line, as provided in 
the preceding section [30-35-1 NMSA 1978], is liable to the person aggrieved by his act for triple 
the amount of damages proximately caused by his act; 

B. who violates any provision of this act [80-35-1, 30-35-2 NMSA 1978] is guilty of a misde- 
meanor and upon conviction shall be punished by a fine of not more than five hundred dollars 
($500) nor less than twenty-five dollars ($25.00). 


History: 1953 Comp., § 40-37-7, enacted by Laws 
1963, ch. 320, § 2. 


Worthless Checks 
Sec, Sec. 
30-36-1. Short title. 30-36-6. Exceptions. 
30-36-2. Definitions. 30-36-7. Intent to defraud; how established. 
30-36-3. Purpose. 30-36-8, Notice. 
30-36-4. Unlawful to issue. 30-36-9. Citizen's complaint; costs. 
30-36-5. Penalty. 30-36-10. District attorney; processing fee. 
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80-36-1 WORTHLESS CHECKS 30-36-4 


This act [30-36-1 through 30-36-9 NMSA 1978] may be cited as the "Worthless Check Act". 


History: 1953 Comp., § 40-49-1, enacted by Laws this.act as an exception to the fraud statute. State v. Hig- 
1963, ch. 315, § 1. gins, 1988-NMCA-072, 107 N.M. 617, 762 P.2d 904. 
. Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
ANNOTATIONS struction and effect of "bad check" statute with respect to 
Relation to general’ fraud statute. — The general check in payment of preexisting debt, 59 A.L.R.2d 1159. 
fraud statute (Section 30-16-6 NMSA 1978) and this act Con@itutionality ss ofiG) bady\, didck’ | rabatatts,0 116 


prohibit different offenses, and it is inappropriate to view A.L.R.4th 631. 


30-36-2. Definitions. 


As used in the Worthless Check Act: . 

A. "check" means any check, draft or written order for money; 

B. "person" means any person, firm or corporation; 

C. "draw" means the making, drawing, uttering or delivering a check; 

D, "thing of value" includes money, property, services, goods and wares; and lodging; 


E. "credit" means an arrangement. or snderstagttna with the drawer for the payment of the 
check. 


History: 1953 Comp., § 40-49-2, enacted by Laws 
1963, ch. 315, § 2. 


30-36-3. Purpose. 


It is the purpose of the Worthless Check Act to remedy the evil of giving checks on a bank with- 
out first providing funds in or credit with the depository on which they are made or drawn to pay 
or satisfy the same, which tends to create the circulation of worthless checks on banks, bad bank- 
ing, check kiting and mischief to trade and commerce. 


History: 1953 Comp., § 40-49-3, enacted by Laws as "giving" a check in this section, and "giving" a worth- 
1968, ch. 315, § 3. less check constitutes a representation that the drawer 
has credit with the drawee bank for the amount involved. 

ANNOTATIONS State v. Libero, 1978-NMCA-055, 91 N.M. 780, 581 P.2d 


"Issue" and "giving" same. — The term "issue" in 873, cert. denied, 92 N.M. 180,585 P.2d 324. 


Section 30-36-4 NMSA 1978 is used in the same ‘sense 


30-36-4. Unlawful to issue. 


It is unlawful for a person to issue in exchange for anything of value, with intent to defraud, any 
check, draft or order for payment of money upon any bank or other depository, knowing at the time 
of the issuing that the offender has insufficient funds in or credit with the bank or depository for 
the payment of such check, draft or order in full upon its presentation. 


History: 19538. Comp., § 40-49-4, enacted by Laws A violation of the Worthless Check Act does not. re- 
1963, ch. 315, § 4. quire a contemporaneous transaction. State v. Cruz, 
Cross references. — For fraud, see 30-16-6 NMSA 2011-NMSC-038, 150 N.M. 548, 263 P8d 890, rev'g 
1978. ; 2010-NMCA-011, 147 N.M. 753, 228 P.3d 1173. 
For offense of falsely obtaining services or accommoda- Check issued to pay earned wages. — Where de- 
tions, see 30-16-16 NMSA 1978, fendant issued payroll checks to pay workers one week 
after the end of the pay period and the checks were is- 
ANNOTATIONS sued with insufficient funds to cover the checks, de- 


fendant violated Section 30-86-4 NMSA 1978. State v. 
The antecedent or preexisting debt exception Cruz, 2011-NMSC-038, 150 N.M. 548, 263 P.8d 890, rev'g 
does not apply to criminal prosecutions under the 2010-NMCA-011, 147 N.M. 753, 228 P.3d 1173. 


Worthless Check Act. State v, Cruz, 2011-NMSC-038, Checks issued to members of an Indian tribe. — 

150 N.M. 548, 263 P.3d 890, rev'g 2010-NMCA-011, 147 Where defendant issued checks to pay the wages of three 

N.M. 7538, 228 P.3d 1173. members of an Indian tribe for performing work on a 
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30-36-4 


construction project that was located on Indian land; the 
checks were delivered to the payees on Indian land; the 
checks were signed by.,defendant outside Indian land; 
defendant gave the checks to an employee of defendant's 
construction company at a meeting place that was located 
outside Indian land for delivery to the payees; the payees 
cashed the checks at'a store that was located outside In- 
dian land; and defendant's bank dishonored the:checks for 
insufficient funds, New Mexico had jurisdiction to prose- 
cute defendant for issuing worthless checks. State v. Cruz, 
2010-NMCA-011, 147 N.M. 753,.228 P.3d 1173, rev'd, 
2011-NMSC-038, 150 N.M. 548, 263 P.3d 890, 

A check issued in payment of wages earned is pay- 
ment of a pre-existing debt and is not encompassed within 
the Worthless Check Act. State v. Cruz, 2010-NMCA-011, 
147 N.M. 758, 228 P.3d 1178, rev'd, 2011-NMSC-038, 150 
N.M. 548, 263 P.3d 890, 


Check issued to pay earned wages. — Where de- 


CRIMINAL OFFENSES 


30-36-4 


Finding of intent to defraud was supported by ev- 
idence where defendant cashed a $20.00 check on a bank 
in which he had, no account, the next day cashed a $75.00 
check on another bank with which he had just opened an 
account and made a $25.00 deposit, and on the following 
morning before leaving town without checking out of mo- 
tel cashed a $35.00 check on that bank. State v. McKay, 
1969-NMCA-009, 79 N.M. 797, 450 P.2d 435. 

Intent lacking. — To issue a check in payment of an 
outstanding account, where credit was not given on the 
strength of check so issued, was not, a violation of the 
statute, because there was no intent to defraud which is 
the gist of the offense, State v. Davis, 1921-NMSC-003, 26 
N.M. 523, 194 P. 882. 

Sufficient bank credit. — Conviction for issuance of a 


fraudulent check was reversed upon evidence showing an 


fendant issued checks to pay the wages of the payees for _ 


performing work on a construction project; the payees 
were paid every Friday for work they performed during 
the week ending the previous Friday; and defendant did 
not receive anything of value in exchange for issuing the 
checks and the payees performed the work in exchange 
for a’promise to pay, not for the checks themselves, the 
checks were issued in satisfaction of a debt already owed 
to the payees by virtue of their work and were not en- 
compassed within the Worthless Check Act. State v. Cruz, 
2010-NMCA-011, 147 N.M. 758, 228 P.3d 1173, rev'd, 
2011-NMSC-038, 150 N.M. 548, 263 P.3d 890. 

Section not void for vagueness, — This section gives 
one notice of the prohibited act; it is not void for vague- 
ness. State v. Libero, 1978-NMCA-055, 91 N.M. 780, 581 
P.2d 873, cert. denied, 92 N.M. 180, 585 P.2d 324, 

"Issue" and "giving" same. — The term "issue" in this 
section is used in the same sense as "giving" a check in 
30-36-38 NMSA 1978, and "giving" a worthless check con- 


stitutes a representation that the drawer has credit with : 


the drawee bank for the amount involved. State v, Libero, 
1978-NMCA-055, 91 N.M. 780, 581 P.2d 873, cert. denied, 
92 N.M. 180, 585 P.2d 324. 

"Issue" and "give" mean delivery to holder with 
passing of interest from one to another, To violate this 
section, one must issue the check in:exchange for value, 
with the requisite intent and knowledge, State v. Libero, 
1978-NMCA-055, 91 N.M. 780, 581 P.2d 873, cert.:\denied, 
92 N.M., 180, 585 P.2d 324, 

Timing of delivery of goods/services and issuance 
of checks. — The fact that the goods and services were 
delivered before the check was issued did not signify that 
an exchange did not occur within the meaning of this sec- 
tion. A worthless check is given for something of value if 
the worthless check is issued as’ part ofa contemporane- 
ous transaction between the parties in which something 
of value is exchanged for the check, without regard to 
whether the thing of value is delivered before or after the 


worthless check is issued. State v. Platt, 1992-NMCA-110,. : 


114 N.M. 721, 845 P.2d 815, cert, denied, 114 N.M, 501, 
841 P.2d 549, valet 

Section inapplicable to postdated checks. — Where 
neither evidence nor inference contradicts testimony that 
a check was postdated, defendant's motion to dismiss the 
charge as to the check should be sustained as the Worth- 
less Check Act does not apply to postdated checks. State 
v, Downing, 1971-NMCA-122, 83 N.M. 62, 488 P.2d 112, 

‘False pretenses, — Giving a worthless check consti- 
tutes a representation that the drawer has credit with 
the drawee bank for the amount involved, and such repre- 
sentation relates to an existing fact, so that under former 
law a prosecution for obtaining money by false pretenses 
could be maintained. State v. Tanner, 1917- NMSC-017, 22 
N.M. 493, 164 P. 821. 
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arrangement with the bank whereby defendant was to de- 
posit drafts drawn on various commission houses, and the 
bank was to honor, checks drawn by defendant, and that 
at the time the check was presented, defendant's credit 
with the bank was sufficient, according to the bank's own 
records, to cover it. State: v. Thompson, 19338-NMSC-021, 
37.N.M. 229, 20 P.2d 1030, . 

Compulsion as defense. — Where defendant claimed 
that an individual who was "bigger and tougher" than he 
forced him to write and cash a bad check under threat of 
bodily harm, and that this person was present in the store 
when he cashed the check, but store employees testified 
that defendant came into the store alone, defense of com- 
pulsion failed, State v. Lee, 1967-NMCA-017, 78 N.M. 421, 
432 P.2d 265. 

Knowledge of motel clerk. — Whether motel clerk 
knew, had been expressly notified or had reason to be- 
lieve that defendant did not have sufficient funds on 
deposit in the bank to insure payment on presentation 
of the check was for the jury to decide. State v. McKay, 
1969-NMCA-009, 79 N.M. 797, 450 P.2d 435. 

Information sufficient. Where information 
charged defendant with issuing worthless checks contrary 
to this section and 30-36-5B NMSA 1978, reference to the 
latter section was surplusage, since the information was 
sufficient without reference to the penalty. State v. Ferris, 
1969-NMCA-093, 80 N.M. 663, 459 P.2d 462. 

Malicious prosecution action not maintainable. 
— One charged with having issued a fraudulent check 
or draft cannot maintain.a malicious prosecution action 
where he has obtained dismissal of charge by voluntarily 
paying the claim and costs of prosecution. Marchbanks v. 
Young, 19438-NMSC-024, 47 N.M. 218, 189 P.2d 594. 

Court inquiry into defendant's consideration of 
bankruptcy might constitute reversible error. — In 
a trial for issuing worthless checks, the court's inquiry 
into defendant's consideration of bankruptcy might well 
have detracted from the presumption of innocence ‘to 
which defendant. was entitled, and constituted reversible 
error, because his answers may have tainted the opinion 


_ of the jury in deciding whether or not defendant's dis- 


avowals of intent to deceive or knowledge of insufficient 
funds should be believed in view of his past history as a 
debtor. State v. Caputo, 1980-NMCA-032, 94 N. M. 190, 
608 P.2d 166. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 32 Am. 
Jur, 2d False Pretenses § 65 et seq. 

False pretense or confidence game through, means of 
worthless check or draft, 35 A.L.R: 344, 174 A.L.R: 173. 

Criminal liability of corporate officer who issues worth- 
less check in corporate name, 68 A.L.R.2d 1269. 

Reasonable expectation of payment as affecting offense 
under "worthless check" statutes, 9 A.L.R.3d 719. 

Constitutionality of "bad check" statute, 16 A.L.R. 4th 631. 

35 C.J.S. False Pretenses § 21. . 
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30-36-5 WORTHLESS CHECKS 30-36-6 


30-36-5. Penalty. 


Any person violating Section 30-36-4 NMSA 1978 shall be punished as follows: 

A. when the amount of the check, draft or order, or the total amount of the checks, drafts or or- 
ders, are for more than one dollar ($1.00) but less than twenty-five dollars ($25.00), imprisonment 
in the county jail for a term of not more than thirty days or a fine of not more than one hundred 
dollars ($100), or both such imprisonment and fine; 

B. when the amount of the check, draft or order, or the total amount of the checks, drafts or 
orders, are for twenty-five dollars ($25.00) or more, imprisonment in the penitentiary for a term 
of not less than one year nor more than three years or the payment of a fine of not more'than one 
eae dollars ($1,000) or both such imprisonment and fine. 


History: 1953 Comp., § 40-49-5, enacted by Laws Since defendant was convicted of issuing four worth- 
1965, ch. 114, § 1. less checks, he could, have been sentenced for each of- 
Repeals and reenactments. — Laws 1965, ch. 114, fense under the portion of this section remaining after 
§ 1, repealed 40-49-5, 1953 Comp., relating to penalties severance of the provisions on totaling; therefore, the trial 
for the writing of bad checks, and enacted a new section. court erred in dismissing the information. State v. Ferris, 


1969-NMCA-093, 80 N.M. 663, 459 P.2d 462. 
ANNOTATIONS Reinstatement of charges not double jeopardy. 


Totaling provisions unconstitutional. — The provi- "Dismissal of the information before the entering of a 
sions of this section, concerning the "totaling" of amounts plea because of the unconstitutional vagueness of the "to- 


of worthless checks, are so vague that they offend due taling" provision of this section did not place defendant 
process and are void. State v. Ferris, 1969-NMCA-093, 80 in jeopardy, and, therefore, reinstatement of the informa- 
N.M. 663, 459 P.2d 462. é tion did not subject him to double jeopardy. State v. Ferris, 
Totaling provisions severable..— While the "to- 1969-NMCA-093, 80 N.M. 663, 459 P.2d 462. ; 
taling" provisions of this section are void, they may be Felony degree for violation of Subsection B. 
severed from this section, leaving the remaining portion — The offense of issuing a worthless check over $25.00 
thereof consistent with 30-36-4 NMSA 1978, which makes is a "felony" but could not constitute a "fourth degree 
an offense out of each worthless check issued. State v. Fer- felony" because the minimum sentence imposed for issu- 
ris, 1969-NMCA-093, 80 N.M. 663, 459 P.2d 462. ing worthless checks is less than the stated sentence for 
Frivolous to infer rest of statute unconstitution- fourth degree felonies. State v. Muzio, 1987-NMCA-006, 
ally vague. — An inference that because the totaling pro- 105 N.M. 352, 732 P.2d 879. ; F 
vision of this section was held unconstitutionally vague, Sentence not severable. — A sentence of six to eight 
other parts of the Worthless Check Act (30-36-1 to 30-36-9 years for utterance of fraudulent checks by habitual crim- 
NMSA 1978) are also unconstitutionally vague was frivo- inal could not be considered a sentence of five years for 
lous. State v, Libero, 1978-NMCA-055, 91 N.M. 780, 581 uttering fraudulent checks since judgment was not sev- 
P.2d 873, cert. denied, 92 N.M. 180, 585 P.2d 324. erable. Jordan v. Swope, 1982-NMSC-015, 36 N.M. 84, 8 
Quashing of information unwarranted. — The P.2d 788. 


Totaling provisions vague. — The cumulative provi- 


trial ly held that defendant could not - ; 
pa Poar Pot recey, ned sper celeniant could not pe pun sions in this section relating to penalties are vague, indefi- 


ished under Subsection B of this section by "totaling" two : : 
checks, but erred in quashing the information, since de- nite and uncertain. 1966 Op. Att'y Gen. No. 66-80. 
fendant could still be punished for each worthless check Am. Jur. 2d, A.L.R. and CJ.S. references. — 35 
that he had issued. State v. Conners, 1969-NMCA-096, 80 C.J.S. False Pretenses § 56. 

N.M. 662, 459 P.2d 461, 


30-36-6. Exceptions. 


The Worthless Check Act does not apply to: 

A. any check where the payee or holder knows or has been expressly notified prior to the draw- 
ing of the check or has reason to believe that the drawer did not have on deposit or to his credit 
with the drawee sufficient funds to insure payment on its presentation; or 

B. any post-dated check. 


History: 1953 Comp., § 40-49-6, enacted by Laws Act inapplicable to postdated check. — Where nei- 
1968, ch. 315, § 6. ther evidence nor inference contradicts testimony that a 
Cross references, — For effect of postdating a nego- check was postdated, defendant's motion to dismiss the 
tiable instrument, see 55-3-113 NMSA 1978. charge as to the check should be sustained as the Worth- 
less Check Act does not apply to postdated checks. State 

ANNOTATIONS v. Downing, 1971-NMCA-122, 83 N.M. 62, 488 P.2d 112. 


Check postdated. — Where it was stipulated that the 


j ion. — Wh 
ee ee ee ary ae “nas hay sold to defendant was weighed on June 25, and the 


motel clerk knew, had been expressly notified or had rea- : 
son to believe that defendant did not have sufficient funds payee: testified Be the check was accep ed a Ait cate 
on deposit in the bank to insure payment on presentation of weighing, while the check was dated June 30, the de- 
of the check was for the jury to decide. State v. McKay, fendant's motion to dismiss should have been sustained. 
1969-NMCA-009, 79 N.M. 797, 450 P.2d 435. 
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State v. Downing, 1971-NMCA-122, 83 N.M. 62, 488 P.2d Am, Jur. 2d, A.L.R. and C.J,S. references. — Appli- 
112. cation of "bad check" statute with respect to post dated 
checks, 52 A.L.R.3d 464. 


30- 36-7. Intent to defraud: how established. 


In the prosecution of offenses under the Worthless Check Act, the: following files of evidence 
shall govern: 

A.. if the maker or drawer of a check, payment of which is refused by the bask or depcaitaa 
upon which it is.drawn because of no. account-in the name of the maker or drawer. in the bank, 
proof of the fact that the maker or drawer had no account in the bank or depository upon which 
the check is drawn shall be prima facie evidence of an intent to defraud and of knowledge of insuf- 
ficient funds in or credit with the bank or depository with which.to pay the draft; 

B. if the maker or drawer of a check, payment of which is refused by the bank or Hepdsitory 
upon which it is drawn because of insufficient funds or credit in the account of the maker or 
drawer in the bank or depository, fails, within three business days after notice to him that the 
check was not honored by the bank or depository, to pay the check in full, together with any protest 
fees or costs thereon, such failure shall constitute prima facie evidence of a knowledge of the insuf- 
ficiency of funds in the bank or depository at the time of the making or drawing of the check and 
of an intent to defraud. 


History: 1953 Comp., § 40-49-7, enacted by Laws Intent to defraud, — Evidence that defendant en- 


1965, ch, 114, § 2; 1979, ch. 8, § 1. tered store and after furnishing identification cashed 
Cross references, — For evidentiary.rule regarding $25.00 check drawn on a Texas bank with which he had no 

the use of presumptions in criminal cases, see Rule 11-302 account or credit was prima facie evidence of an intent to 

NMRA, ’ defraud under this section. State v. Lee, 1967-NMCA- 017, 
Repeals and reenactments. — _ Laws 1965, ch, 114, 78 N.M. 421, 432 P.2d 265. , 

§ 2, repealed 40-49-7, 1953 Comp., relating to establishing Effect of discharge in erie Me E80! — On its face, 

intent to defraud, and enacted a: new section. this act addresses the passing of worthless checks with 


the intent to defraud, and a defendant's prosecution 


) ANNOTATIONS for violation of such law is not precluded by filing for 
Notice is not condition precedent to maintaining or obtaining a discharge in bankruptcy. State v. Muzio, 
criminal action. — One who had been given a fraudulent 1987-NMCA-006, 105 N.M, 352, 782 P.2d 879. 


check was not required to give notice provided for by for- Purpose of notice. — Under the language of the 


mer statute before filing his complaint to have the drawer Worthless Check Act the purpose of notice and of the 10- 
prosecuted. Marchbanks v. Young, 1943-NMSC-024, 47 day period (now 3 business days) is to make it easier for 
N.M» 213, 139 P.2d 594; the state, upon prosecution, to prove necessary knowledge 
Prima facie) presumption indpplieable without and intent; such knowledge and intent can, however, be 
notice. — Where although defendant unquestionably had proved without use of the statutory act if desired. 1965- -66 
insufficient funds in his account with a bank to cover a Op. Att'y Gen. No. 65-197, at oat teu 
$35.00 check, the state failed to prove that defendant had Notice is not condition precedent to maintaining 
received notice of dishonor at least 10 days (now 8 days) criminal action. 1965-66 Op. Attly Gen. No. 65-197. 
before trial, the state could not rely on the prima facie evi- Failure to respond to notice merely creates pre- 
dence rule as to intent to defraud set forth in Subsection B sumption of knowledge and fraudulent intent if a criminal 
of this section. State v. McKay, 1969-NMCA-009, 79 N.M. proceeding is instituted. 1965-66:Op. Att'y Gen. No. 65-197; 
797, 450 P.2d 436. Threat of prosecution not authorized. — The spe- 
Prima facie intent to defraud. — Where the only cific language of Section 30-22-6 NMSA 1978, relating to 
evidence relative to the dishonor of a $20.00 check was compounding a crime, controls over the more general lan- 
that it was dishonored because defendant had no account guage of the Worthless Check Act by making it a crime to 
in the bank on which it was drawn, there was prima fa- include in the notice of dishonor a threat to institute crim- 
cie intent to defraud under Subsection A, State v. McKay; inal proceedings unless payment is made within 10 days 
1969-NMCA-009, 79 N.M. 797, 450 P.2d 435. (now 8 business days). 1965-66 Op. Att'y Gen. No. 65-197, 


30-36-8. Notice. 


Notice as used in the Worthless Check Act shall consist of either notice given to the person en- 
titled thereto in person or notice given to such person in writing. The notice in. writing is presumed 
to have been given when deposited as certified matter in the United States mail, addressed to the 
person at his address as it appears on the check. 


History: 1953 Comp., § 40-49-8, enacted by Laws 
1963, ch. 315, § 8; 1979, ch. 8, § 2. 
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30-36-9 SEXUALLY ORIENTED MATERIAL HARMFUL TO MINORS 30-37-1 


30-36-9. Citizen's complaint; costs. 


Where prosecutions are initiated under the Worthless Check Act before any committing mag- 
istrate, the party applying for the warrant is liable for costs accruing in the event the case is dis- 
missed at his request or for his failure to prosecute. 


History: 1953 Comp., § 40-49-9, enacted by Laws ANNOTATIONS 


1963, ch. 315, § 9. 
j 8 Law reviews. — For article, "Automatic Stay Provi- 


sions of the Bankruptcy Act of 1978," see 13 N.M.L. Rev. 
599 (1983), 


30-36-10. District attorney; processing fee. 


A, A district attorney is authorized.to assess a processing fee against any person who is con- 
victed of violating Section 30-36-4 NMSA 1978 and against any person who acknowledges viola- 
tion of that section but for whom prosecution is waived by the district attorney. The processing fee 
assessed pursuant to this section shall not exceed: 

(1) five dollars ($5.00) if the amount of the check, draft or order is less than twenty-five 
dollars ($25.00); 

- (2) ten dollars ($10.00) if the amount of the check, draft or order is twenty-five dollars 

($25.00) or more but less than one hundred dollars ($100); 

(8) thirty dollars ($30.00) if the amount of the check, draft or order i is one hundred dollars 
($100) or more but less than three hundred dollars ($300); 
) (4). fifty dollars ($50.00) if the amount of the check, draft or order is three hundred dollars 
($300) or more but less than five hundred dollars ($500); and 

(5) seventy-five dollars ($75.00) ifthe amount of the check, draft or order is five hundred 
dollars ($500) or more. 

B. All processing fees collected by a district attorney pursuant to this section shall be trans- 
mitted to the administrative office of the district attorneys for credit to the district attorney fund. 


History: Laws 1984, ch. 110, § 4. 


ARTICLE 37 
e ® e 

Sexually Oriented Material Harmful to Minors 
Sec. Sec, 
30-37-1, Definitions. : 30-37-4. Notice; prosecution. 
30-37-2. Offenses; books; pictures. 30-37-5. Exclusions; defenses. 
30-37-2.1. Offenses; retail display. 30-37-6, Offenses by minor. 
30-37-3. Offenses; motion pictures; plays. 30-37-7. Penalties. 
30-37-3.1. Outdoor theaters; offenses. 30-37-8. Uniform application. 
30-37-3.2. Child solicitation by electronic communication %  80-37-9::, Legislative findings and purpose. 

device, 30-37-10; Offenses; certain tie-in arrangements unlawful, 

30-37-3.3. Criminal sexual communication with ¢ a child; 

penalty. 


30-37-1. Definitions. 


As used in this act: 

A. "minor" means any unmarried person who has not reached his eighteenth birthday; 

B, "nudity" means the showing of the male or female genitals, pubic area or buttocks with less 
than a full opaque covering, or the depiction of covered male genitals in a discernibly turgid state; 

C. "sexual conduct" means acts of masturbation, homosexuality, sodomy, sexual intercourse 
or physical contact with a person's clothed or unclothed genitals, pubic area, buttocks or, if such 
person be female, breast; , 
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D. "sexual excitement" means the condition of human male or female genitals when in a state 
of sexual stimulation or arousal; 

E. "sado-masochistic abuse" means flagellation or torture by or upon a person clad in under- 
garments, a mask or bizarre costume, or the condition of being fettered, bound or otherwise physi- 
cally restrained; 

F. "harmful to minors" means that quality of any description of representation, in whatever 
form, of nudity, sexual conduct, sexual excitement or sado-masochistic abuse, when it: 

(1) predominantly appeals to the prurient, shameful or morbid interest of minors; and 

(2) is patently offensive to prevailing standards in the adult community as a whole with 
respect to what is suitable material for minors; and 

(83) is utterly without redeeming social importance for minors; and 

G. "knowingly" means having general knowledge of, or reason to know, or a belief or reasonable 
ground for belief which warrants further inspection or inquiry or both, of: 

(1) the character and content of any material described herein, which is reasonably sus- 
ceptible of examination by the defendant; . 
(2) the age of the minor. 


History: 1958 Comp., § 40-50-1, enacted by Laws minor statute requires that the material encourage delin- 
1973, ch. 257, § 1. quency; and the sexually oriented materials statute only 
Cross references. — For provisions regarding other requires the knowing delivery of harmful materials to a 
sexual offenses, see 30-9-10 to 30-9-17 NMSA 1978. minor, the general/specific rule did not apply because the 
Compiler's notes. — The term "this act" means Laws statutory elements of the statutes were not the same and 
1973, Chapter 257, which appears as 30-37-1, 30-37-2, 30- defendant's conviction did not violate the general/specific 
37-8, 30-37-4 to 30-37-8 NMSA 1978. rule, State v, Garcia, 2013-NMCA-005, 294 P.3d 1256, cert. 


granted, 2012-NMCERT-012. 

Validity of separate classifications for minors and 
-adults for purposes of legislative control has been explic- 
itly recognized, 1973-74 Op. Att'y Gen. No. 73-54. 

Am. Jur. 2d, A.L.R. and C.J.S. references. —. Va- 
lidity, construction and effect of statutes or ordinances 
prohibiting the sale of obscene materials to minors, 93 


ANNOTATIONS 


General/specific rule did not apply. — Where de- 
fendant, who was convicted of contributing to the delin- 
quency of a minor when defendant wrote a sexually ex- 
plicit letter to the victim, claimed that under the general/ 
specific rule, the State was required to charge defendant 


under the sexually oriented materials statute, Sec- A.L.R.3d 297, . R44 
tion 30-37-2 NMSA 1978, rather than under Section 30- Gesture as punishable obscenity, 99 A.L.R.3d 762, 
6-3 NMSA 1978; the general/specific rule states that if Obscenity prosecutions: statutory exemption based on 


one statute deals with a subject in general and compre- dissemination to persons or entities having scientific, edu- 
hensive terms and another statute addresses part of cational, or similar justification for possession of such ma- 


the same subject matter in a more specific manner, the terials, 13 A.L.R.5th 567. 
latter controls; the contributing to the delinquency of a ' 


30-37-2. Offenses; books; pictures. 


It is unlawful for a person to. knowingly sell, deliver, distribute, display for sale or provide to a 
minor, or knowingly to possess with intent to sell, deliver, distribute, display for sale or provide to 
a minor: 

A. any picture, photograph, drawing, sculpture, motion picture film or similar visual represen- 
tation or image of a person or portion of the human body, or any replica, article or device having 
the appearance of either male or female genitals which depicts nudity, sexual conduct, sexual ex- 
citement or sado-masochistic abuse and which is harmful to minors; or 

B. any book, pamphlet, magazine, printed matter however produced or sound recording which 
contains any matter enumerated in Subsection A of this section or explicit and detailed verbal 
descriptions or narrative accounts of sexual excitement, sexual conduct or sado-masochistic abuse 
and which, taken as a whole, is harmful to minors. 


History: 1953 Comp., § 40-50-2, enacted by Laws attorney has made a determination under Section 30-37-4 
1973, ch. 257, § 2. NMSA 1978 that specific material is harmful to minors 
ANNOTATIONS » and the plaintiffs had not received actual or constructive 


notice of the district, attorney's determination. Am. Book- 
Standing to challenge constitutionality. — Trade sellers Ass'n v, Schiff, 868 F.2d 1199 (10th Cir. 1989), 


association, wholesalers and retailers of books and peri- Am. Jur, 2d, A.L.R. and CSS. references. — In 

odicals had standing to challenge the constitutionality personam or territorial jurisdiction of state court in 

of Section 30-37-2 NMSA 1978 even though no district connection with obscenity prosecution of author, actor, 
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photographer, publisher, distributor or other party whose Musical sound recording as punishable obscenity, 30 
acts were performed outside the state, 16 A.L.R.4th 1318. A.L.R.5th 718. 
Validity and application of statute exempting nonmana- Constitutionality of state statutes banning distribution 


gerial, nonfinancially interested employees from obscen- of sexual devices, 94 A.L.R.5th 497. 
ity prosecution, 35 A.L.R.4th 1237. 


30-37-2.1. Offenses; retail display. 


A. It is unlawful for any person, offering for sale in a retail establishment open to the gen- 
eral public any book, magazine or other printed material the cover of which depicts nudity, 
sado-masochistic [sadomasochistic] abuse, sexual conduct or sexual excitement and which is 
harmful to minors, to knowingly exhibit that book, magazine or material in that establish- 
ment in such a way that it is on open display to, or within the convenient reach of, minors who 
may frequent the retail establishment. Such books, magazines or printed materials may be 
displayed behind an opaque covering which conceals the depiction of nudity, sado-masochistic 
{sadomasochistic] abuse, sexual conduct or sexual excitement, provided that those books, maga- 
zines or printed materials are not within the convenient reach of minors who may frequent the 
retail establishment. 

B. It is unlawful for any person, offering for sale in a retail establishment open to the general 
public any book, magazine or other printed material the content of which exploits, is devoted to or 
is principally made up of descriptions or depictions of nudity, sado-masochistic [sadomasochistic] 
abuse, sexual conduct or sexual excitement and which are harmful to minors, to knowingly exhibit 
that book, magazine or material in that establishment in such a way that it is within the conve- 
nient reach of minors who may frequent the retail establishment. 


History: Laws 1985, ch.13,§1. - of Section 80-37-2 NMSA 1978 even though no district 


Bracketed material. — The bracketed material was attorney has made a determination under Section 30- 
inserted by the compiler and is not part of the law. 37-4 NMSA 1978 that specific material is harmful to 


minors and the plaintiffs had not received actual or con- 
ANNOTATIONS structive abtibe'ot the district: attorney's determination. 
Standing to challenge constitutionality. — Trade Am. Booksellers Ass'n v. Schiff, 868 F.2d 1199 (10th Cir. 
association, wholesalers and retailers of books and peri- 1989), 
odicals had standing to challenge the constitutionality 


30-37-3. Offenses; motion pictures; plays. 


It is unlawful for any person knowingly to exhibit to a minor or knowingly to provide to a minor 
an admission ticket or pass or knowingly to admit a minor to premises whereon there is exhibited 
a motion picture, show or other presentation which, in whole or in part, depicts nudity, sexual con- 
duct or sado-masochistic abuse and which is harmful to minors. 


History: 1953 Comp., § 40-50-3, enacted by Laws picture was harmful to minors, an essential element of 
1973, ch. 257, § 3. the offense. The district court.therefore fundamentally 
ANNOTATIONS erred in instructing the jury on the charge-of unlawful 


exhibition of motion pictures to a minor, State v. Luna, 
Lack of essential element in jury instruction 


2018-NMCA-025, cert. denied. 
resulted in fundamental error. — Where defendant No bar to retrying defendant where there was 
was charged with unlawful exhibition of motion pic- 


sufficient evidence of unlawful exhibition of mo- 
tures to a minor pursuant to the Sexually Oriented Ma- tion pictures to a minor, — Where defendant was 
terial Harmful to Minors Act (Act), in which the State tried and convicted on the charge of unlawful exhibition 


: ; : f motion pictures to a minor pursuant to the Sexually 
was required to prove that defendant knowingly exhib- ages f ' ; 
ited a motion picture, the exhibition was to a minor, the Oriented Material Harmful to Minors Act (Act), but 


motion picture depicts, in whole or in part, nudity, sex- where the district court erred in instructing the jury 
ual conduct or sado-masochistic abuse, and the motion on the charged offense, the state was not barred from 


picture is harmful to minors, but where the state failed retrying defendant on that count, because there was 
to include "harmful to minors" as a separate element of sufficient evidence of the charged offense based on evi- 


the offense and failed to provide to the jury the defini- dence that defendant showed the nine-year-old child a 
tions of "nudity" or "harmful to minors" as defined in movie that depicted female nudity, material which lay 


: : ti jurors may consider harmful to minors, State v. Luna, 
the Act, a rational jury could not find that the motion 2018-NMCA.025, cert. denied. 
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30-37-3.1. Outdoor theaters; offenses. 


A. It is unlawful for the owner or operator of an outdoor motion picture theater to show or ex- 
hibit any motion picture which in whole or in part depicts unclothed sexual conduct in an outdoor 
theater unless the exhibitor can prove that the outdoor screen on which the picture is to be shown 
cannot be seen by any minor who has not taken extraordinary measures to view the screen or who 
is not within the area provided for those persons who have been admitted by a ticket or pass. 

B. As used in this section, "unclothed sexual conduct" means an act of masturbation, homo- 
sexuality, sodomy, sexual intercourse or physical contact with a person's unclothed genitals, pubic 
area or buttocks. | 

C.. The notice provisions of Section 30-37-4 NMSA 1978 shall not apply to this section, 


History: Laws 1983, ch. 152, § 2. 


30-37-3.2. Child solicitation by electronic communication device. 


A. Child solicitation by electronic communication device consists of a person knowingly and inten- 
tionally soliciting a child under sixteen years of age, by means of an electronic communication device, 
to engage in sexual intercourse, sexual contact or in a sexual or obscene performance, or to engage in 
any other sexual conduct when the perpetrator is at least four years older than the child. 

B... Whoever commits child solicitation by electronic communication device is guilty of a: 

(1). fourth degree felony if the child is at least thirteen but under sixteen years of age; or 
(2) third degree felony if the child is under thirteen years of age. 

C. Whoever commits child solicitation by electronic communication device and also appears for, 

attends or is present at a meeting that the person arranged pursuant to the solicitation is guilty of a: 
(1) third degree felony if the child is at least thirteen but under sixteen years of age; or 
(2) _ second degree felony if the child is under thirteen years of age. 

D. Ina prosecution for child solicitation by electronic communication device, it is not a defense 
that the intended victim of the defendant was a peace officer posing as a child under sixteen eyes 
of age. 

E. For purposes of determining jurisdiction, child solicitation Bee areas communication de- 
vice is committed in this state if an electronic communication device transmission either origi- 
nates or is received in this state. 

F. As used in this section, "electronic communication davce? means a computer, video recorder, 
digital camera, fax machine, telephone, cellular: telephone, pager, audio equipment or = other 
device that can aa an electronically generated image, message or pipet 


History: Laws 1998, ch. 64, § 1; 2005, ch. 295, § 1; a conspirator with an entity that creates or disseminates 


2007, ch, 68, § 3. indecent material by computer or advertises the availabil- 
The 2007 amendment, effective July 1, 2007, defined the ity of indecent material by computer or apply to a person 
crime of child solicitation by electronic communication de- who provides access or connection to a facility, system or 
vice; prescribed penalties for child solicitation by electronic network that disseminates indecent material by computer 
communication device; added a new Subsection C to provide owned or controlled by:the person; added Subsection B to 
penalties for persons who commit child solicitation by elec- provide that in a prosecution for child solicitation by com- 
tronic communication device and who attends or is present puter it is not a defense that the victim was a peace officer; 
at a meeting that the offender arranged pursuant to the so- and added Subsection C to provide that child solicitation by 
licitation; and defined "electronic communication device". computer is committed in New Mexico if a computer trans- 
The 2005 amendment, effective July 1, 2005, deleted mission originates or is received in New Mexico. 
the former provision of Subsection A which defined the fie 
crime of dissemination of material that is harmful to a ANNOTATIONS 
minor by computer; created the crime of child solicitation BAW iC in ¥ 
by computer and designated the crime as a fourth degree Not unconstitutional under the first amend- 
felony in Subsection A; deleted former Subsection C which ment. — Section 30-37-3.2 NMSA 1978, which prohibits 
provided defenses to the crime of dissemination of mate- the solicitation of children to engage in sexual conduct, 
rial that is harmful to a minor by computer; deleted former is narrowly tailored to the compelling interest of protect- 
Subsection D which provided that it is not a violation of ing children from online sexual predators and is not un- 
this section for a person to provide access or connection to constitutional under the first amendment. State v. Ebert, 
or from a facility or system or network not under the per- 2011-NMCA-098, 150 N.M..576, 263 P.3d 918. ; 
son's control; deleted former Subsection E which provided Not unconstitutionally overbroad. — The failure of 


that limitation of former Subsection D does not apply to Section 30-37-3.2 NMSA 1978 to include an "unlawful" el- 
ement of the crime of child solicitation by computer does 
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not render the statute unconstitutionally overbroad. State 
v. Ebert, 2011-NMCA-098, 150 N.M. 576, 263 P.3d 918. 

Not unconstitutionally vague as applied. — Where 
defendant was communicating by computer with a person 
whom defendant believed to be a twelve-year-old child 
and defendant requested the “child” to masturbate, Sec- 
tion 30-37-3.2 NMSA 1978 clearly applied to defendant's 
conduct and was not unconstitutionally vague. State v. Eb- 
ert, 2011-NMCA-098, 150 N.M. 576, 263 P.3d 918. 

Child solicitation by electronic communication 
device statute is not void for vagueness. — Where de- 
fendant was charged with two counts of child solicitation 
by electronic communication device, and where defendant 
argued that $ 30-37-3.2 NMSA 1978 should be declared 
void for vagueness because the statute does not provide 
clear notice of what is prohibited or there are no clear 
standards as to what is prohibited and, as such, violates 
his due process rights, defendant's constitutional rights 
were not violated because the conduct prohibited by the 
statute, solicitation of minors through electronic commu- 
nications, is straightforward such that a person of ordi- 
nary intelligence using common sense would understand 
that § 30-37-3.2 prohibits an individual from using an 
electronic device to knowingly and intentionally solicit a 
child under sixteen years of age, to engage in the identi- 
fied sexual acts, and when the individual is at least four 
years older than the child. As applied in this case, § 30- 
37-3.2 provided fair warning that defendant's conduct of 
sending the undercover officer, whom he believed to be a 
fourteen-year-old girl, messages with instructions on how 
to masturbate and making arrangements to meet with 
the child in order to engage in specific sexual acts, was 
prohibited. State v. Julg, 2021-NMCA-058, cert. denied. 

Not unconstitutional under the commerce clause. 
— Section 30-37-3.2 NMSA 1978 does not violate the com- 
merce clause, because it applies evenhandedly to both in- 
and out-of-state actors; applies only to communications 
that originate or are received in New Mexico; addresses 
behavior relevant to its local purpose of preventing the 
sexual exploitation of children; and does not impose any 
burden on legitimate interstate commerce. State v. Ebert, 
2011-NMCA-098, 150 N.M. 576, 263 P.3d 918. 

Injunction against enforcement. — Because plain- 
tiffs, a broad array of internet content providers, were likely 
to prevail in their challenge to this section on grounds that 
it violated the first, fifth and fourteenth amendments to 
the United States constitution, and the commerce clause 
thereof, they were entitled to a preliminary injunction en- 
joining its enforcement. ACLU v. Johnson, 4 F. Supp. 2d 
1029 (D.N.M. 1998), aff'd, 194 F.3d 1149 (10th Cir. 1999). 

Defense of entrapment rejected. — Under the sub- 
jective approach to the defense of entrapment, the focus is 
on the defendant's intent or predisposition to commit the 
crime, with the prosecution bearing the burden of prov- 
ing to the fact-finder that the defendant was predisposed 
to commit the crime; where the prosecution proves that 
the defendant was predisposed to commit the crime and 
the police merely provided an opportunity to commit a 
crime that is free of police inducement and overreach, and 


the defendant avails himself of the opportunity, the sub- 


jective entrapment defense must fail. State v. Schaublin, 
2015-NMCA-024, cert. denied, 2015-NMCERT-002. 
Where defendant was convicted of child solicita- 
tion by electronic communication device; and where 
the state presented evidence that the police presented 
an opportunity, via a "women seeking men" Craigslist 
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posting in which the online profile immediately repre- 
sented herself as a fifteen-year-old girl, and where de- 
fendant availed himself of the opportunity presented 
by the police when he continued to communicate with 
the “fifteen-year-old,” even after having learned her age, 
and where defendant introduced sexuality into the com- 
munications and arranged to meet the fifteen-year-old, 
defendant's willingness to engage in sexually explicit 
conversations with the online profile, which was not the 
product of police overreach or improper inducement, 
was sufficient evidence of defendant's predisposition to 
commit the crime of child solicitation by electronic de- 
vice to support the jury's rejection of his subjective en- 
trapment defense. State v. Schaublin, 2015-NMCA-024, 
cert. denied, 2015-NMCERT-002. 

Entrapment as a matter of law. — Entrapment as a 
matter of law exists when there is undisputed testimony 
which shows conclusively and unmistakably that an oth- 
erwise innocent person was induced to commit the act or 
when the district court determines that as a matter of law 
the police conduct exceeded the standards of proper inves- 
tigation. State v. Mendoza, 2016-NMCA-002. 

Where defendant was convicted of child solicitation by 
electronic device, evidence that law enforcement posted 
an ad in an adults-only section of a website and used an 
age-regressed photo of an adult to accompany the false 
persona of a fifteen-year-old child, who purportedly placed 
the ad, was insufficient to support defendant's claim that 
he was entrapped as a matter of law, when the evidence 
showed that defendant was made aware at the outset 
that he was conversing with a fifteen-year-old child, that 
defendant first introduced the subject of sex in his con- 
versations with the fifteen-year-old child, and where the 
record was void of any evidence that the police practices 
exceeded the standards of proper investigation or were 
unconscionable. State v. Mendoza, 2016-NMCA-002. 

Notice requirements of § 30-37-4 NMSA 1978 do 
not apply to child solicitation by electronic com- 
munication device. — Where defendant was charged 
with two counts of child solicitation by electronic commu- 
nication device, and where, prior to trial, defendant filed 
a motion to dismiss in which he asserted that the "notice" 
requirement in § 30-37-4 NMSA 1978 was an essential el- 
ement of the offense of child solicitation by electronic com- 
munication device, and that the state was required, but 
failed, to make a determination that the acts underlying 
defendant's charges were harmful to minors and without 
such a determination, he could not have received actual 
or constructive notice as required under $.30-37-4, and 
where the district court denied defendant's motion, find- 
ing that the notice requirement in § 30-37-4 does not ap- 
ply to this section and defendant had constructive notice 
of the criminality of his actions from the clear language of 
the child solicitation by electronic communication device 
statute, the district court did not err in denying defen- 
dant's motion to dismiss because an examination of § 30- 
37-4 reveals that solicitation of minors through electronic 
communications, as prohibited by this section, are not 

matters" or "performances" subject to the notice require- 
ments of § 30-37-4. State v. Julg, 2021-NMCA-058, cert. 
denied. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Va- 
lidity of state statutes and administrative regulations 
regulating internet communications under commerce 
clause and First Amendment of federal constitution, 98 
A.L.R.5th 167. 


30-37-3.3. Criminal sexual communication with a child; penalty. 


A. Criminal sexual communication with a child consists of a person knowingly and intention- 
ally communicating directly with a specific child under sixteen years of age by sending the child 
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obscene images of the person's intimate parts by means of an electronic communication device 
when the perpetrator is at least four years older than the child. 
B. Whoever commits sexual communication with a child is guilty of a fourth degree felony. 
C. »As used in this section: 
(1) “electronic communication device" means a Boni RtitAE video recorder, digital camera, fax 
machine, telephone, pager or any other device that can produce an electronically generated image; and 
(2) "intimate parts" means the primary genital area, groin, buttocks, anus or breast. 


History: Laws 2007, ch. 67, § 1. placed the memory card in a cell phone which he handed 
Effective dates. — Laws 2007, ch. 67, § 2, made the directly to the child victim, claiming that there was a sur- 
section effective July 1, 2007. prise for her on the phone, defendant's actions constituted 
e | the crime of criminal sexual communication with a child. 
ANNOTATIONS State v. Tufts, 2016-NMSC-020, rev'g 2015-NMCA-075, 

355 P.3d 32. 


Criminal sexual communication with a child may 
be committed by delivering the electronic commu- 
nication device directly to the child, — This section 
requires a person to knowingly and intelligently commu-, 
nicate directly with a specific child; the element of com- 
municating directly with a child by means of an electronic 
communication device may occur through a third-party 
carrier such as social media, internet forums and message 
boards, online file-sharing services, text message, or email, 
and: it may also occur by delivering the electronic commu- 
nication device containing the obscene images directly ito 
the child, so where defendant recorded himself nude and 
masturbating, saved the files to a digital memory card; 


Hand-delivery of obscene images not covered by 
statute. — Where defendant transferred obscene im- 
ages of his intimate parts onto a digital memory card 
and then physically placed the memory card in. the 
child-victim's cell phone, and where the obscene images 
were never transferred through the cell phone network 
or transmitted electronically, defendant was wrongly 


defendant's conduct did not constitute "sending" by means 
of an electronic communication device. State v. Tufts, 
2015-NMCA-075, cert. granted, 2015-NMCERT-006. 


30-37-4, Notice; prosecution. 


A. No prosecution based under this act shall be eaanenontss unless the district attorney of the 
county in which the offense occurs shall have previously determined that the matter or perfor- 
mance is harmful to minors and the defendant shall have received actual or constructive notice of 
such determination. Persons shall be presumed to have constructive notice of such determination 
on the fifth business day following publication of a notice of such determination in a newspaper of 
general circulation in the county in which the prosecution takes place. i 

B. Any person adversely affected by such determination may, at any time within thirty days 
after such notice is given, seek a judicial determination of its correctness. The court shall, unless 
otherwise agreed by the parties, render judgment not later than two court days following trial. 
Filing of an action under this section shall stay prosecution until a judicial determination is ren- 
dered, but no appeal shall have such effect unless so ordered by the trial court. 

C. Nocriminal action shall be commenced in any other judicial district within this state during 
the pendency of the civil action authorized by Subsection B of Section 4 A ths section] regarding the 
same matter, exhibition or performance. 


J 


History: 1958 Comp., § 40-50-4, enacted by Laws statute places upon the distributor or retail establishment 


1973, ch. 257, § 4. marketing such material the burden of establishing that 
Bracketed material. — The bracketed material was the material is not harmful to minors. Am. Booksellers 
inserted by the compiler and is not part of the law. Ass'n v. Schiff, 868 F.2d 1199 (10th Cir. 1989). 
Compiler's notes. — The term "this act" means Laws Notice requirements do not apply to child so- 
1973, Chapter 257, which appears as 30-37-1, 30-37-2, 30- licitation by electronic communication device. — 
37-3, 30-37-4 to 30-37-8 NMSA 1978, Where defendant was charged with two counts of child 
solicitation by electronic communication device, § 30-37- 
ANNOTATIONS 3.2 NMSA 1978, and where, prior to trial, defendant filed 
Constitutionality. — The threat of a determination of a motion to dismiss in which he asserted that the "notice" 
harmfulness — apart from the possibility of prosecution % requirement in this section was an essential element of 
was substantial enough to establish standing, insofar as the offense of child solicitation by electronic communica- 
the case and controversy requirement of Article III of the tion device, and that the state was required, but failed, 
federal constitution was concerned, for publishers, dis- to make a determination that the acts underlying defen- 
tributors and sellers of printed materials in their action : dant's charges were harmful to minors and without such 
to challenge the constitutionality of this article. Am. Book- a determination, he could not have received actual or con- 
sellers Ass'n v. Schiff, 868 F.2d 1199 (10th Cir, 1989). structive notice as required under this section, and where 
Burden of proof. — Once the district attorney de- the district court denied defendant's motion, finding that 
termines that certain material is harmful to minors, the | the notice requirement in this section does not apply to 
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charged and convicted of 30-37-3.38 NMSA 1978, because, 


—— 


30-37-5 SEXUALLY ORIENTED MATERIAL HARMFUL TO MINORS 30-37-8 
child solicitation by electronic communication device and _ because! an examination of this section reveals that so- 
defendant had constructive notice of the criminality of his licitation of minors through electronic communications, 
actions from the clear language of the child solicitation © as prohibited by § 30-37-3.2, are not "matters" or "perfor- 
by electronic communication device statute, the district mances" subject to the notice requirements of this section. 
court did not err in denying defendant's motion todismiss. ~ . State v. Julg, 2021-NMCA-058, cert. denied. 


30-37-5. Exclusions Wisfean die: 


No person shall be guilty of violating “is provisions of this act: _ 

A. where such person had reasonable cause to believe that the minor involved had reached his 
eighteenth birthday, and such minor exhibited to such person a draft card, driver's license, birth 
certificate or other official or apparently official document purporting to establish that such minor 
had reached his eighteenth birthday; or 

_B.. if the minor was accompanied by his parent or guardian, or the parent or guardian has 
in writing waived'the application of this act either generally or with reference to the particular 
transaction; or 

C. where such person had reasonable cause to believe that the person was the parent or guard- 
ian of the minor; or: 

D. where such person is a bona fide school, museum or public library, or is acting in his capac- 
ity as an employee of such organization, or as a retail outlet affiliated with and serving the educa- 
tional Pireiens of such : orgartiza tions 


History: 1953 Comp., § 40-50-5, enacted by Laws Compiler's notes. — The term "this act" means Laws 
1973, ch. 257, § 5. . 1978, Chapter 257, which appears as 30-37-1, 30-37-2, 30- 
37-3, 30-37-4 to 30-37-8 NMSA 1978. 


-80-87-6. Offenses by minor. 


A. It is unlawful for any minor to falsely represent to any person mentioned in Section 2 or 
Section 3 [30-37-2 or 30-37-83 NMSA 1978] of this act, or to his agent, that such minor has reached 
his eighteenth birthday, with the intent to procure any material set forth in Section 2 of this act, or 
with the intent to’ procure such minor's admission to any motion picture, show or other presenta- 
tion, as set forth in Section '3 of this act. 

B. Itis unlawful for any person to knowingly make a false representation to any person men- 
tioned in Section 2 or Section 3 of this act, or to his agent, that he is the parent or guardian of any 
minor, or that any minor has reached his eighteenth birthday, with the intent to procure any mate- 
rial set forth in Section 2 of this act, or with the intent to procure such minor's admission to any 
motion picture, show or other presentation, as set forth in Section 3 of this act. — 


History: 1953 Comp. . § 40-50-6, enacted by Laws 
1973, ch. 257, § 6. 


30-37-7. Penalties. 


A. A person violating Section 30-37-2, 30-37-2.1, 30-37-83 or 30-37-3.1 NMSA 1978 is guilty of 
a misdemeanor. 

B. Any person violating the provisions of Section 30-37-6 NMSA 1978 shall be guilty of a petty 
misdemeanor. . 


History: 1953 Comp., § 40-50-7, enacted by Laws Cross references. — For sentencing for misdemean- 
1973, ch. 257, § 7; 1983, ch. 152, § 3; 1985, ch. 13, § 2. ors, see 31-19-1 NMSA 1978. 


30-37-8. Uniform application. 


In order to provide for the uniform application of this act to all minors within this state, it is 
intended that the sole and only regulation of the sale, distribution or provision of any matter 
described in Section 2 [30-37-2 NMSA 1978], or admission to, or exhibition of, any performance 
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described in Section 3 [30-37-38 NMSA 1978], shall be under this act, and no municipality, county 
or other governmental unit within this state shall make any law, ordinance or regulation relat- 
ing to the sale, distribution or provision of any matter described in Section 2, or admission to any; 
performance described in Section 3, including-but not limited to criminal offenses, classification of 
suitable matter or performances for minors, or licenses or taxes respecting the sale, distribution, 
exhibition or provision of matter regulated under this act. All such laws, ordinances, regulations, 
taxes or licenses, whether enacted before or after this act, shall be or become void, unenforceable 
and of no effect upon the effective date of this act. 


History: 1953 Comp., § 40-50- 8, enacted by Laws ordinances on this subject matter. 1973-74 Op. are Gen. 
1973, ch. 257, § 8. No. 73-54. 

Compiler’ s notes. — The term "this act" means Laws Sections 30-37-2 and 30-37-3 NMSA 1978 so fully cover 
1973, Chapter 257, which appears as 30-37-1, 30-37-2, 30- the field that it is not conceivable that a county or munici- 
37-3, 80-37-4 to 30-37-8 NMSA 1978. pal ordinance could be drafted that would not offend the 

"Effective date of this act". — The phrase "effective prohibitions of this section. 1973-74 Op, Att'y Gen. No. 73- 
date of this act", referred to at the end of this section, 54, 
means June 15, 1973, the effective date of Laws 1978, Powers retained by localities. — In enacting Laws 
Chapter 257: 1973, ch. 257, the legislature intended for counties and 

municipalities to retain any grant of power they have to 
ANNOTATIONS make ordinances in the obscenity field not inconsistent 
Preemption by state. — So that there will be uniform with the provisions of this section. 1973- id Op. Att'y Gen. 


application of the state plan regulating sexually oriented No. 73-54, 


material harmful to minors, the state has preempted Am. Jur, 2d, A.L.R: and O.1.S. references. — Motion 


county and municipal regulation of the field. Am. Book- pictures; exhibition of obscene motion pictures as nui- 


sellers Ass'n v. Schiff, 649 F. Supp. 1009 (D.N.M. 1986), sance, 50 A.L.R.3d 969. | & 
rev'd on other grounds, 868 F.2d 1199 (10th Cir, 1989). Validity of statutes or ordinances requiring sex-oriented 
The state has preempted this field as far as it per- businesses to obtain operating licenses, 8 A.L.R.4th 180. 


tains to minors, and no county or municipality may enact 


30-37-9. Legislative findings and purpose. 


The legislature finds that children do not have the judgment necessary to protect themselves 
from harm and that the legislature has the inherent. power to control commercial conduct within 
this state for the protection of minors in a manner that reaches beyond the scope of its. authority 
to protect adults. The legislature also finds that regulation of content at outdoor theaters does not 
deprive adults from viewing that content at indoor theaters. 


History: Laws 1988, ch. 152, § Ww 


30-37-10. Offenses; certain tie-in arrangements unlawful. 


A. Itis unlawful for any person offering for sale, selling or distributing books, magazines or other 
printed material to require, as a condition for any such sale or delivery, that the purchaser or receiver 
of the delivery purchase or accept the delivery of any other book, magazine or other printed matter 
which contains sexually oriented material harmful to minors as defined in Subsection F of Section 30- 
37-1 NMSA 1978. Nothing in this subsection prohibits the sale or purchase on a voluntary basis of 
books, magazines or other printed material containing sexually oriented material. 

B. Any person violating the provisions of Subsection A of this section shall be guilty of a mis- 
demeanor. 


History: Laws 1985, ch. 134, § 1. Cross references, — For sentencing for petty misde- 
meanors, see 31-19-1 NMSA 1978. 


ARTICLE 387A 
Unauthorized Distribution of Sensitive Images 
Sec. 
30-37A-1. Unauthorized distribution of sensitive images; 


penalties. 
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30-37A-1 EXHIBITING OBSCENE FILMS OUTDOORS 30-38-1 


30-37A-1. Unauthorized distribution of sensitive images; penalties. 


A. Unauthorized distribution of sensitive images consists of distributing, publishing or other- 
wise making available, by an electronic communications device or other means, sensitive images 
of a person, with or without information identifying that person, without that person's consent: 

(1). with the intent to: 

(a) harass, humiliate or intimidate that person; 

(b) incite another to harass, humiliate or intimidate that person; 

(c) cause that person to reasonably fear for that person's own or family members' safety; 
(d) cause that person to suffer unwanted physical contact or injury; or 

(e) _ cause that person to suffer substantial emotional distress; and 

(2) where the conduct is such that it would cause a reasonable person to suffer substantial 
emotional distress. 

B. For the purpose of this section: 

(1) “electronic communications device" means a computer,.an internet web site or page, a 
video recorder, a digital camera, a fax machine, a telephone, a cellular telephone, a pager or any 
other device that can produce an electronically generated image, message or signal; 

(2) "information service’ means a service offering the capability of generating, acquiring, 
storing, transforming, processing, publishing, retrieving, utilizing or making available information; 

(8) "interactive computer service" means any information service, system or access soft- 
ware provider that provides or enables computer access by multiple users; 

(4) "intimate act" has the same meaning as "sexual act", as that term is defined in Sec- 
tion 30-9-2 NMSA 1978; » 

(5) "sensitive images" means images, photographs, videos or other likenesses depicting or 
simulating an intimate act or depicting any portion of a person's genitals, or of a woman's breast 
below the top of the areola, that:is either uncovered or visible through less-than-fully opaque 
clothing, which images may reasonably be considered to be private, intimate or inappropriate for 
distribution or publication without that person's consent; and 

(6) "telecommunications provider" has the same meaning as set forth in Section 63-7-23 
NMSA 1978. 

C. Whoever commits unauthorized distribution of sensitive images is guilty of a misdemeanor. 
Upon a second or subsequent conviction, the offender is guilty of a fourth degree felony. 

D. Nothing in this section shall be construed to impose liability on: 

(1) an interactive computer service, an information service or a telecommunications pro- 
vider for content provided by another person; or: — 

(2) a person who reproduces, distributes, exhibits, publishes, transmits or otherwise dis- 
seminates content in furtherance of a legitimate public purpose, including the compilation or dis- 
semination of news by newspapers and licensed broadcasters. 


History: Laws 2015, ch. 42, § 1. Effective dates, — Laws 2015, ch. 42, § 2 made Laws 
2015, ch, 42, § 1 effective July 1, 2015. 


ARTICLE 38 
Exhibiting Obscene Films Outdoors 


Sec. Sec. 
80-38-1. Outdoor motion picture theatres; prohibited 80-38-2. Applicability. 
from showing obscene films. 


30-38-1. Outdoor motion picture theatres; prohibited from showing 
obscene films. 


A. It is unlawful for the owner or operator of an outdoor motion picture theatre to exhibit any 
obscene film in an outdoor theatre. 


1285 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-38-2 CRIMINAL OFFENSES 30-39-1 


B. For purposes of this section, "obscene film" means a film that: 

(1) the average person applying contemporary community standards would find that, 

when considered or taken as a whole, appeals to the prurient interests; 

(2) the material depicts or describes -sexual conduct in’a patently offensive way by repre- 
sentations of ultimate sexual acts, normal or perverted, actual or simulated; masturbation, excre- 
tory functions or lewd exhibitions of the genitals of oneself or another; tactile stimulation of the 
genitals of oneself or another; and 

(3) the work when considered or Home as a whole lacks serious literary, artistic, political 
or scientific value. 

C. Itis unlawful for any person to witdlate the provisions of Subsection A of this section. In the 
event a person violates the provisions of Subsection A of this section any representative of the 
local government involved: may, upon’notice to the offending person, seek an injunction in the dis- 
trict court to enjoin the showing of the offending film. 


History: 1958 Comp.,'§ 49-85-28; enacted by Laws * ANNOTATIONS 


1977, ch. 241, § 1. ; f 
Cross references... Ear issuance of injunctions, see Am. Jur, 2d, A.L.R. and C.J.S, references, — Valid- 


Rules 1-065 and 1-066 NMRA. ‘ity and application of statute authorizing forfeiture of use 
or closure of real property from which obscene materials 
have been disseminated or exhibited, 25 A,L.R.4th 395, a 


30-38-2. Applicability. 


The provisions of Section 1 [30- 38-1 NMSA 1978] of this act shall only Hie; ckorbee in those 
political subdivisions that have:adopted by ordinance the provisions of Section 1.of this act. Any 
ordinance that has been adopted by a political subdivision that is in conflict with the provisions 
of Section 1 of this act shall be void. In the.event a county adopts by ordinance the provisions of 
Section:1 of this act, those provisions shall not be enforceable by the county within the:territorial 
boundaries of any incorporated municipality located in the county, 


History: 1953 Comp., § 495-24, aed by as 
1977, ch. 241, § 2. 


ARTICLE 39 
False Reporting 
Sec. ‘ 
30-39-1. False age penalty. 


30-39-1. False report; penalty. 


It is unlawful for any person to intentionally make a report to a law enforcement agency or of- 
ficial, which report he knows to be false at the time of making it, alleging a violation by another 
person of the provisions of the Criminal Code [30-1-1 NMSA ree Bie Saag violating the provi- 
sions of this section is guilty of a misdemeanor. 


History: Laws 1979, ch. 145, § 1. of a felony. State v. Rogers, 1980-NMCA-059, 94 N.M. 
ANNOTATIONS ats 612 P.2d 1338, cert. denied, 94 N.M. 629, 614 P.2d 
Intent. — Section 30-39-1 NMSA 1978 refers to a Applicability. — By its plain language, this section 
false accusation of another. The purpose for making a applies only if a person falsely alleges a criminal viola- 
false report is immaterial. The act; alone is unlawful, _. tion by someone other than the person making the al- 
and it is a misdemeanor offense. But when a false report legation. The statute does not apply to situations where 
is given which not only interrupts or hinders official in- an individual falsely assumes the responsibility for a 
vestigation or activity, but is done with the opprobrious criminal offense. State v. Gardner, 1991-NMCA-058, 112 
intention of aiding an offender to escape the criminal N.M, 280, 814 P.2d 458, cert. denied, 112 N.M, 235, 814 
process, that intentional conduct rises to the magnitude P.2d 108. 
ae” 
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30-40-1 PUBLIC ASSISTANCE 30-40-2 


ARTICLE 40 


Public Assistance 


Sec. Sec. 

30-40-1. Failing to disclose facts or change of circum- 30-40-5.. Unlawful seeking [of] payment from public as- 
stances to obtain public assistance. sistance recipients, 

30-40-2. Unlawful use of food stamp identification card 30-40-6. Failure to reimburse the human services depart- 

or medical identification card. ment upon receipt of third party payment. 

30-40-3. Misappropriating public assistance. 30-40-7. Failure to notify the department of receipt of 

30-40-4, Making or permitting a false claim for reim- anything of value from. public assistance 
bursement for public assistance services. recipient. 


30-40-1. Failing to disclose facts or change of circumstances to obtain 
public assistance. 


A. Failing to disclose facts or change of circumstances to obtain public assistance pihhinte ofa 
person knowingly failing to disclose a material fact known to be necessary to determine eligibility 
for public assistance or knowingly failing to disclose a change in circumstances for the purpose 
of obtaining or continuing to receive public assistance to which the person is not entitled or in 
amounts greater than that to which the person is entitled. 

B:. Whoever commits failing to disclose facts or change of circumstances to obtain public assis- 
tance when the value of the assistance wrongfully received is two hundred fifty dollars ($250) or 
less in any twelve consecutive months is guilty of a petty misdemeanor. 

C. Whoever commits failing to disclose facts or change of circumstances to obtain public assis- 
tance when the value of the assistance wrongfully received is more than two hundred fifty dollars 
($250) but not more than five hundred dollars ($500) in any twelve consecutive months is guilty of 
a misdemeanor. 

D. Whoever.commits failing to disclose facts or change of circumstances to obtain public as- 
sistance when the value of the assistance wrongfully received is more than five hundred dollars 
($500) but not more than two thousand five hundred dollars ($2,500) in any twelve consecutive 
months is guilty of a fourth degree felony. 

E. Whoever commits failing to disclose facts or change of circumstances to obtain public as- 
sistance when the value of the assistance wrongfully received is more than two thousand five 
hundred dollars ($2,500) but not more than twenty thousand dollars:($20,000) in any twelve con- 
secutive months is guilty of a third degree felony. 

F. Whoever commits failing to disclose facts or change of circumstances to staid public as- 
sistance when the value of the assistance wrongfully received exceeds twenty thousand dollars 
($20,000) in any twelve consecutive months is guilty of a second degree felony. 


History: Laws 1979, ch. 170, § 1; 1987, ch. 121, § 12; 
2006, ch. 29, § 18. 

The 2006 amendment, effective July 1, 2006, in- 
creased the value of the assistance in Subsection B from 
$100 to $250; increased the value of the assistance in Sub- 
section C from more than $100, but not more than $250, 
and to more than $250, but not more than $500; increased 
the value of the assistance in Subsection D from more 
than $250 to more than $500; and provided in Subsections 
E and F that the value of the assistance is measured in a 
twelve consecutive month period, 


ANNOTATIONS 


This section is not unconstitutionally vague. State 
v. Fleming, 2006-NMCA-149, 140 N.M. 797, 149 P.3d 113, 
cert, denied, 2006-NMCERT-012, 141 N.M. 104, 151 P.3d 
65. 

The term "public assistance" includes public housing 
benefits, State v. Fleming, 2006-NMCA-149, 140 N.M. 797, 
149 P.3d 113, cert. denied, 2006-NMCERT-012, 141 N.M. 
104, 151 P.3d 65. 


30- 40- 2. Unlawful use of food stamp identification card or medical 


identification card. 


A. Unlawful use of food stamp identification card or medical identification card consists of the 
use of a food stamp or medical identification card by a person to whom it has not been issued, or 
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30-40-3 CRIMINAL OFFENSES 30-40-3 


who is not an authorized representative of the person to whom it has been issued, for a food stamp 
allotment. 

B. Whoever commits unlawful use of food stamp identification card or medical identification 
card when the value of the food stamps or medical services wrongfully received is two hundred 
fifty dollars ($250) or less is guilty of a petty misdemeanor. 

C. Whoever commits unlawful use of food stamp identification card or medical identification 
card when the value of the food stamps or medical services wrongfully received is more than two 
hundred fifty dollars ($250) but not more than five hundred dollars ($500) is guilty of a misde- 
meanor. 

D.' Whoever commits unlawful use of food stamp identification card’ or medical identification 
card when the value of the food stamps or medical services wrongfully received is more than five 
hundred dollars ($500) but not more than two thousand five hundred dollars ($2,500) is guilty of 
a fourth degree felony. 

E. Whoever commits unlawful use of food stamp identification card or medical identifica hey 
card when the value of the food stamps or medical services wrongfully received is more than two 
thousand five hundred dollars ($2,500) but not more a twenty thousand dollars ($20, DOV is 
guilty of a third degree felony. 

F, Whoever commits unlawful use of food ailanii identifichtion card or jatiewtieds identifination 
card when the value of the food stamps or medical services wrongfully received exceeds twenty 
thousand dollars ($20,000) is guilty of a second degree felony. 

G. For the purpose of this section, the value of the medical assistance received is the ainofint 
paid by the human services depanieeie for medical services received through use of the medical 
identification card. 


History: Lais 1979, ch, 470, § 2: 1987, ch. 121, § 13; $500; and increased. the value of the stamps or services 


2006, ch. 29, § 19. in Subsection D from more than $250 to more than $500, 
The 2006 amendment, effective July 1, 2006, in- 

creased the value of the stamps or services in Subsection ANNOTATIONS 

B.from $100 to $250; increased the value of the stamps Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 

or services in Subsection C from more than $100 but not : 


ity of state or federal government for losses: associated 
more than $250 to more than $250 but not more than effin distribution of mater 116 A.L.R. Fed. 457. 


30-40-3. Misappropriating public assistance. 


A. Misappropriating public assistance consists of a public officer or public employee fraudu- 
lently misappropriating, attempting to misappropriate or aiding and abetting in the misappro- 
priation of food. stamp coupons, WIC checks pertaining to the special supplemental food program 
for women, infants and children administered by the human servicés department, food stamp 
or medical identification cards, public assistance benefits or funds received in exchange for food 
stamp coupons. 

B. Whoever commits misappropriating public assistance when the value of the thing misap- 
propriated is two hundred fifty dollars ($250) or less is guilty of a petty misdemeanor. 

C. Whoever commits misappropriating public assistance when the value of the thing misap- 
propriated is more than two hundred fifty dollars ($250) but not more than five hundred dollars 
($500) is guilty of a misdemeanor. 

D. Whoever commits misappropriating public assistance when the value of the thing misap- 
propriated is more than five hundred dollars ($500) but not more than:two pean five hundred. 
dollars ($2,500) is guilty of a fourth degree felony. 

E. Whoever commits misappropriating public assistance when the ban of the thing misap- 
propriated is more than two thousand five hundred dollars ($2,500) but not more than mors 
thousand dollars.($20,000) is guilty of a third degree felony. 

F. Whoever commits misappropriating public assistance when the alge of ae thing misappro- 
priated exceeds twenty thousand dollars ($20,000) is guilty of a second degree felony. 

G. Whoever commits misappropriating public assistance when the item rita PDMS isa 
food stamp or medical identification card is guilty of a fourth degree felony. 
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History: Laws 1979, ch. 170, § 3; 1987, ch. 121, § 14; 
2006, ch. 29, § 20. 

The 2006 amendment, effective July 1, 2006, increased 
the value of the thing misappropriated in Subsection B from 
$100 to $250; increased the value of the thing misappropri- 
ated in Subsection C from more than $100, but not, more 
than $250, and to more than $250, but not more than $500; 
and increased the value of the thing misappropriated in 
Subsection D from more than $250 to more than $500. 


ANNOTATIONS 


"Public employee" construed: — Defendant, a work- 
fare participant placed with a public agency, was not a 
"public employee" for purposes of this section. State v, 
Dartez, 1998-NMCA-009, 124 N.M. 455, 952 P.2d 450, cert. 
denied, 124 N.M. 311, 950 P.2d 284. ' 


30-40-4. Making or permitting a false claim for reimbursement for 
public assistance services. 


A. Making or permitting a false claim for reimbursement of public assistance services consists 
of knowingly making, causing to be made or permitting to be made a claim for reimbursement for 
services provided to a recipient of public assistance for services not rendered or making a false ma- 
terial statement or forged signature upon any claim for services, with intent that the claim shall 
be relied upon for the expenditure of public money. 

B. Whoever commits making or permitting a false claim for reimbursement for public assis- 
tance services is guilty of a fourth degree felony. 


History: Laws 1979, ch. 170, § 4. 
. ANNOTATIONS 


Effect of conviction. — When a dentist was convicted 


sufficient basis for revoking a dental license. Weiss v. New 
Mexico Bd. of Dentistry, 1990-NMSC-077, 110 N.M. 574, 
798 P.2d 176. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — When 


of four counts of making or permitting a false claim for 
reimbursement for public assistance services, a conviction 
itself, as distinguished from the underlying conduct, is a 


does statute of limitations begin to run in action under 
False Claims Act (81 USCS 8§ 3729-3733), 139 A.L.R. Fed. 
645. 


30-40-5. Unlawful seeking [of] be a dg from public assistance 
recipients. 


A. Unlawful seeking [of] payment from public assistance recipients consists of knowingly seek- 
ing payment from recipients or their families for any unpaid portion of a bill for which reimburse- 
ment has been or will be received from the human services department or for claims or services de- 
nied by the human services department because of provider [the provider's] administrative error. 

B. Whoever commits unlawful seeking [of] payment from [a] public assistance recipient is 
guilty of a misdemeanor. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


History: Laws 1979, ch. 170, § 5. 


30-40-6. Failure to reimburse the human services a yer upon 
receipt of third party payment. 


A. Failure to reimburse the human services department upon receipt of third party. payment 
consists.of knowing failure by a medicaid provider to reimburse the human services department 
or the department's fiscal agent the amount of payment received from the department for services 
when the provider receives payment for the same services from a third party. 

B...A medicaid provider who commits. failure to reimburse the human services department 
upon receipt of third party payment when the value of the payment made by the department is 
two hundred fifty dollars ($250) or less is guilty of a petty misdemeanor. 

C. A medicaid provider who commits failure to reimburse the human services department 
upon receipt of third party payment when the value of the payment made by the department is 
more than two hundred fifty dollars ($250) but not more than five hundred dollars ($500) is guilty 
of a misdemeanor. 

D. A medicaid provider who commits failure to reimburse the human services department 
upon receipt of third party payment when the value of the payment made by the department 
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is more than five hundred dollars ($500) but not more than two thousand five hundred dollars 
($2,500) is guilty of a fourth degree felony. 

E. A medicaid provider who commits failure to reimburse the human services department 
upon receipt of third party payment when the value of the payment made by the department is 
more than two thousand five hundred dollars ($2,500) but not more than twenty thousand dollars 
($20,000) is guilty of a third degree felony. 

F. A medicaid provider who commits failure to reimburse the human services department upon 
receipt of third party payment when the value of the payment made by the ga ae ge exceeds 
twenty thousand dollars ($20,000) is guilty of a second degree felony. 


History: Laws 1979, ch. 170, § 6; 1987, ch 121, § 15; Subsection C from more than $100, but not more than 
2006, ch. 29, § 21. $250, and to more than $250, but not more than $500; and 

The 2006 amendment, effective July 1, 2006, in- increased the value of the payment in Subsection D from 
creased the value of the payment in Subsection B from more than $250 to more than $500. 


$100 to $250; increased the value of the payment in 


30-40-7. Failure to notify the department of receipt of anything of value 
from public assistance recipient. 


Any employee of the human services department who knowingly receives anything of value, 
other than as provided by law, from either a recipient of public assistance or from the family of 
a public assistance recipient shall notify the department within ten days after such receipt on a 
form provided by the department. Whoever fails to so notify the department within ten days is 
guilty of a petty misdemeanor. 


History: Laws 1979, ch. 170, § 7. 


ARTICLE 41 
Kickback, Bribe or Rebate 
Sec, Sec. 
30-41-1. Soliciting or receiving illegal kickback. 30-41-38, Exceptions. 


30-41-2. Offering or paying illegal kickback. 


30-41-1. Soliciting or receiving illegal kickback. 


Whoever knowingly solicits or receives any remuneration in the form of any kickback, bribe, or 
rebate, directly or indirectly, overtly or covertly, in cash or in kind from a person: 

A. in return for referring an individual to that person for the furnishing or arranging for the 
furnishing of any item or service for which payment may be made in whole or in part with public 
money; or 

B. in return for purchasing, leasing, ordering, or arranging for or recommending purchasing, 
leasing, or ordering any goods, facilities, services, or items for which payment may be made in 
whole or in part with public money, shall be guilty of a fourth degree felony. . 


History: Laws 1979, ch. 384, § 1. Sentencing Guidelines (18 USCS APPX § 2C1.1) pertain- 


_Cross references, — For civil penalties for kickbacks ing to offenses involving public officials offering, giving, 
or bribes, see 18-1-198 NMSA 1978, soliciting, or receiving bribes, or extortion under color of 
ANNOTATIONS official right, 144 A.L.R., Fed. 615. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and application of § 2C1.1 of United States 
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30-41-2. Offering or paying illegal kickback. 


Whoever knowingly offers or pays any remuneration in the form of any kickback, bribe, or 
rebate, directly or indirectly, overtly or covertly, in cash or in kind to any person to induce such 
person: 

A. to refer an individual to a person for the furnishing or arranging for the furnishing of any 
item or service for which payment may be made in whole or in part with public money; or 

B. to purchase, lease, order, or arrange for or recommend purchasing, leasing, or ordering any 
goods, facilities, services, or items for which payment may be made in whole or in part with public 
money, shall be guilty of a fourth degree felony. 


History: Laws 1979, ch. 384, § 2. ; Cross references. — For civil penalties for kickbacks 
or bribes, see 13-1-198 NMSA 1978. 


30-41-3. Exceptions. 


This act [30-41-1 through 30-41-3 NMSA 1978] shall not apply to: 

A. adiscount or other reduction in price obtained by a provider of services or other entity if the 
reduction in price is properly disclosed and appropriately reflected in the costs claimed or charges 
made by the provider or entity; or 

B. any amount paid by an employer to an employee who has a bona fide employment relation- 
ship with such employer for employment in the provision of covered items or services. 


History: Laws 1979, ch. 384, § 3. Cross references. — For civil penalties for kickbacks 
or bribes, see 13-1-198 NMSA 1978. 
Racketeering 
Sec. Sec. 
30-42-1. Short title. 30-42-4, Prohibited activities; penalties. 
30-42-2. Purpose. — - 30-42-5, Enforcement authority. 


30-42-3. Definitions. 30-42-6, Racketeering; civil remedies. 


30-42-1. Short title. 
This act [30-42-1 through 30-42-6 NMSA 1978] may be cited as the "Racketeering Act". 


History: Laws 1980, ch. 40, § 1. ex rel. Governor's Organized Crime Prevention Commis- 
sion," see 23 N.M.L. Rev. 315 (1998). 

ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 

* er ne a ee ae ity, construction, and application of Racketeer Influenced 

ahem ene ¢ og recs ped th Sant bepticise A: and Corrupt Organization Act, 18 U.S.C.A. § 1961 et seq. 


tions: John Doe and Five Unnamed Corporations v. State - supreme court cases, 171 A.L.R, Fed. 1 


30-42-2. Purpose. 


The purpose of the Racketeering Act is to eliminate the infiltration and illegal acquisition of le- 
gitimate economic enterprise by racketeering practices and the use of legal and illegal enterprises 
to further criminal activities. 


History: Laws 1980, ch. 40, § 2. 
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30-42-3. Definitions. 


As used in the Racketeering Act: 

A. >"racketeering" means any act that is chargeable or indictable ae the laws of New Mexico 
and punishable by imprisonment fox more than one year, involving any of the following cited of- 
fenses: 

(1) murder, as provided in Stiction’ 30-21 NMSA 1978; 

(2). robbery, as provided in Section 30-16-2 NMSA 1978; 

(8) kidnapping, as provided in Section 30-4-1 NMSA 1978; 

(4) forgery, as provided in Section 30-16-10 NMSA 1978; 

(5) larceny, as provided in Section 30-16-1 NMSA 1978; 

(6) fraud, as provided in Section 30-16-6 NMSA 1978; 

(7) embezzlement, as provided in Section 30-16-8 NMSA 1978; 

(8) receiving stolen property, as provided in Section 30-16-11 NMSA 1978; 

(9) bribery, as provided in Sections 30-24-1 through 30-24-3.1 NMSA 1978; 

(10) gambling, as provided in Sections 30-19-38, 30-19-13 and 30-19-15 NMSA 1978; 

(11) illegal kickbacks, as provided in Sections 30-41-1 and 30-41-2 NMSA 1978; 

(12) extortion, as provided in Section 30-16-9 NMSA 1978; 

(13) trafficking in controlled substances, as provided in Section 30-31-20 N MSA 1978; 

(14) arson and aggravated arson, as provided in | Subsection A of Section 30-17-5 and Se0- 
tion 30-17-6 NMSA 1978; 

(15) promoting prostitution, as provided in Section 30-9-4 NMSA 1978; 

(16) criminal solicitation, as provided in Section 30-28-3 NMSA 1978; 

(17) fraudulent securities practices, as provided in the New Mexico Securities Act of 1986 
[New Mexico Uniform Securities Act, Chapter 58, Article 183C NMSA 1978]; 

(18) loan sharking, as provided in Sections 30-43-1 through 30-43-5 NMSA 1978; 

(19) distribution of controlled substances or controlled substance analogues, as provided 
in Sections 30-31-21 and 30-31-22 NMSA 1978; 

(20) a violation of the provisions of Section 30-51-4 NMSA 1978; 

(21) unlawful taking of a vehicle or motor vehicle, as provided in Section 30-16D-1 NMSA 
1978; 

(22) embezzlement of a vehicle or motor vehicle, as provided in Section 30-16D-2 NMSA 
1978; . is 
(23) fraudulently obtaining a vehicle or motor vehicle, as provided in Section 30-16D-3 
NMSA 1978; 

(24) receiving or transferring stolen vehicles or motor vehicles, as provided i in Section 30- 
16D-4 NMSA 1978; and 

(25) altering or changing the serial number, engine number, decal or other numbers or 
marks of a vehicle or motor vehicle, as provided in Section 30-16D-6 NMSA 1978; 

B. "person" means an individual or entity capable of holding a legal or Beneficial interest in 
practi 

C. “enterprise” means a bite proprietorship, partnership, corporation, business; labor union, 
association or other legal entity or a group of individuals associated in fact although not a legal 
entity and includes illicit as well as licit entities; and 

D. "pattern of racketeering activity" means engaging in at least two incidents of racketeering 
with the intent of accomplishing any of the prohibited activities set forth in Subsections A through 
D of Section 30-42-4 NMSA 1978; provided at least one of the incidents occurred after February 28, 
1980 and the last incident see within five years after the commission of a as incident of 
racketeering. 


History: Laws 1980, ch. 40, § 3; 1988, ch. 14, § 4; The 2009 amendment, effective July 1, 2009, in Para- 


1998, ch. 113, § 6; 2009, ch. 2538, § 7; 2009, ch. 261, § 7. graph (9) of Subsection A, changed "Section 30-24-38 NMSA 
Compiler's notes. — Laws 2009, ch. 82, § 703 repealed 1978" to "Section 80-24-3.1 NMSA 1978" and added Para- 


the New Mexico Securities Act of 1986, referenced in Sub- graphs (21) through (25) of Subsection A. 
section A(17), effective January 1, 2010. ; 
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30-42-4 RACKETEERING 30-42-4 


Laws 2009, ch. 253, § 7 enacted identical amendments predicate acts, the frequency of the acts, the time span 
to this section. The section was set out as amended by between each act, and the existence of an identifiable 
Laws 2009, ch. 261, § 7. See 12-1-8 NMSA 1978. structure within the association or entity. State v. Hughes, 

The 1998 amendment, effective July 1, 1998, substi- 1988-NMCA-108, 108 N.M. 143, 767 P.2d 382, cert. denied, 
tuted "that" for "which" in Subsection A; added Paragraph 108 N.M. 115, 767 P.2d 354. 

A(20); substituted "means an" for "includes any" near Governmental agencies may be considered “enterprises” 
the beginning of Subsection B; substituted “incident” for for the purposes of the Racketeering Act. State v. Armijo, 
"which" near the end of Subsection D; and made minor 1997-NMCA-080, 123 N.M. 690, 944 P.2d 919. 

stylistic changes throughout the section. "Association" necessary for "enterprise". — While 

The 1988 amendment, effective July 1, 1988, stibati- proof of an association is essential to establishing the ele- 
tuted "the New Mexico Securities Act of 1986" for "Sec- ments of an enterprise, the purpose of the association may 
tions 58-13-39 and 58-13-40 NMSA 1978; and" in Subsec- be as simple as earning money from repeated illegal acts. 
tion A(17), made a minor stylistic change in Subsection State v. Hughes, 1988-NMCA-108, 108 N.M. 143, 767 P.2d 
A(18), and added Subsection A(19). 382, cert. denied, 108 N.M. 115, 767 P.2d 354. 


Failure to state two underlying activities. — Com- 


ANNOTATIONS plaint alleging racketeering activity was properly dis- 
_ Intent to perform only predicate acts. — The legis- missed: where plaintiffs conceded: that dismissed defen- 
lature intended the Racketeering Act to have a broad ap- dants had not committed fraud, and where plaintiffs failed 
plication, so that it covers situations in which a group of to state two activities underlying their claim as required 


individuals associate only to perform predicate criminal by Subsection D. Maxwell v. Wilson, 1988-NMSC-096, 108 
acts. State v. Hughes, 1988-NMCA-108, 108 N.M. 143, 767 N.M. 65, 766 P.2d.909. 


P.2d 382, cert. denied, 108 N.M. 115, 767 P.2d 354. Distinct, independent proof of elements not nec- 
Intent requirement. — With respect to the intent essary. — Although the state must prove both the exis- 
requirement, the definition of a “pattern of racketeering tence of an “enterprise” and a "pattern of racketeering 
activity" is hardly a model of clarity. Where the requested activity," proof of these elements need not be, and often 
finding and the adopted finding both concern only the in- will not be, distinct and independent. State v. Hughes, 
tent to commit those acts of fraud that could constitute 1988-NMCA-108, 108 N.M. 143, 767 P.2d 382, cert. denied, 
predicate offenses for a pattern of racketeering activity, 108 N.M. 115, 767 P.2d 354. ‘ 
such intent is not enough to establish a racketeering Effect of acquittal on some predicate charges. — 


Petit jury verdicts of guilty on each fraud count returned 
by them against defendants constituted a basis to uphold 
the racketeering verdicts and provided assurance that 


claim. The intent component of the definition of "pattern 
of racketeering activity" would be useless if it encom- 
passed nothing more than the intent necessary to commit 


each of the two incidents of racketeering required by defi- the jury found defendants guilty of at least two of the 
nition. Naranjo v. Paull, 1990-NMCA-111, 111 N.M. 165, predicate acts of fraud as charged in the indictment. Sim- 
803 P.2d 254. ~ ply because defendants were acquitted of some charges 
"Enterprise". — An "enterprise" as used in the rack- and others were dismissed does not require the rack- 
eteering statute may exist when there is no association haethaiaeanemide: ov aside Anes a “aan ae 
above and beyond the acts which form the pattern of rack- rdicts redica . ccd 
eteering activity. State v. Wynne, 1988-NMCA-106, 108 1989-NMCA-088, 110 N.M. 723, 799 P.2d 592, cert. denied, 
N.M. 134, 767 P.2d 373, cert. denied, 108 N.M. 115, 767 109 N.M. 232,784P.2d419. : 
P.2d 354. ° Law reviews. — For note, "Criminal Procedure — New 


Mexico Denies Fifth Amendment Protection to Corpora- 
tions: John Doe and Five Unnamed Corporations v. State 
ex rel. Governor's Organized Crime Prevention Commis- 
sion,” see 23 N.M. L. Rev. 315 (1993). 


The factors to be considered in determining the ex- 
istence of an enterprise include the identity of the indi- 
viduals involved, their knowledge of the relevant activi- 
ties, the amount of planning required to carry out the 


30-42-4. Prohibited activities; penalties. 


A. It is unlawful for a person who has received proceeds derived, directly or indirectly, from 
a pattern of racketeering activity in which the person has participated, to use or invest, directly 
or indirectly, any part of the proceeds or the proceeds derived from the investment or use in the 
acquisition of an interest in, or the establishment or operation of, an enterprise. Whoever violates 
this subsection is guilty of a second degree felony. 

B. Itis unlawful for a person to engage in a pattern of racketeering activity in order to acquire 
or maintain, directly or indirectly, an interest in or control of an enterprise. Whoever violates this 
subsection is guilty of a second degree felony. 

C. It is unlawful for a person employed by or associated with an enterprise to conduct or par- 
ticipate, directly or indirectly, in the conduct of the enterprise's affairs by engaging in a pattern of 
racketeering activity. Whoever violates this subsection is guilty of a second degree felony. 

D._ Itis unlawful for a person to conspire to violate the provisions of Subsections A through C of 
this section. Whoever violates this subsection is guilty of a third degree felony. 

E. Whoever is convicted of a violation of Subsection A, B, C or D of this section in addition to 
the prescribed penalties shall forfeit to the state of New Mexico: 

(1) any interest acquired or maintained in violation of the Racketeering Act; and 
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(2) any interest in, security of, claim against or property or contractual right of any kind 
affording a source of influence over an enterprise that the person has established, operated, con- 
trolled, conducted or participated in the conduct of in violation of the Racketeering Act. 

F. The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the sei- 
zure, forfeiture and disposal of property described in Subsection E of this section. 


History: Laws 1980, ch. 40, § 4; 2002, ch. 4, § 17; 
2015, ch. 152, § 20. 

The 2015 amendment, effective July 1, 2015, made 
technical amendments to the section; in Subsection A, 
after "unlawful for", deleted "any" and added."a", after 
"received", deleted "any", after "investment. or pike de- 
leted "thereof", after: "acquisition of"; deleted; "any" and 
added "an", and after "operation of,", deleted "any" and 
added "an"; in Subsection B, after "unlawful for", deleted 

"any" and added."a", after "indirectly", deleted: "any" and 
added "an", after "control of", deleted "any" and added 
"an"; in Subsection C, after “unlawful for", deleted "any" 
and added "a", after "associated with", deleted "any" and 
added "an"; in Subsection D, after "unlawful for", deleted 

"any" and added "a", and after "violate", deleted "any of"; 
in Subsection E, byt "Whoever", deleted "violates" and 
added "is convicted of a violation of"; and in Paragraph (2) 
of Subsection E, after "influence over", deleted."any" and 
added "an", and after "enterprise that", deleted "he" and 
added "the person". 

The 2002 amendment, effective July 1, 2002, deleted 
former Subsection F, which pertained to jurisdiction of the 
district court in forfeiture actions; deleted former Sub- 
section G, which contained procedures for the forfeiture 
of property subject to forfeiture and disposal under the 
Racketeering,Act; and added present Subsection F. 


ANNOTATIONS 


Proof of enterprise. — An enterprise:is more than an 
individual who conduets his own affairs through a pattern 
of racketeering. The state must prove the existence of an 
enterprise by establishing a common purpose among the 
participants, organization.and continuity. State v. Rivera, 
2009-NMCA-182, 147 N.M: 406, 223 P.3d 951, cert. denied, 
2009-NMCERT-011, 147 N.M. 463, 225 P.3d 793, 

Evidence failed to establish an enterprise. — 
Where defendant obtained a pool of capital from investors 
to buy investment properties from the Resolution Trust 
Corporation; defendant gave each investor a promis- 
sory note pursuant to which defendant would repay the 
principal with interest; the notes were prepared on docu- 
ments containing either the letterhead of Building for the 
Future or the letterhead of Henry A. Rivera; the notes 
were made by Henry A. Rivera Enterprises and signed 
by Henry A. Rivera; the state alleged that defendant was 
associated with an undescribed sole proprietorship which 
on occasion acted in association with undescribed entities 
identified as "Henry A. Rivera Enterprises" and "Build- 


ing for the Future" or that the sole proprietor was one of © 


the entities, identified as "Henry A, Rivera. Enterprises" 
or "Building for the Future"; and the state provided no 
evidence to prove the existence of "Henry A. Rivera Enter- 
prises" or "Building for the Future",’that they constituted 
legal entities or a group of individuals associated with a 
common purpose and constituted ongoing organizations, 
or that they had employees, the state failed to prove the 
existence of an enterprise that existed independent of 


iuiatheed or illegitimate ised deebiviiiion: State v, John- 
son, 1986-NMCA-084, 105 N:M. 638, 728:P.2d. 473, cert de- 
nied, 104 N.M. 702; 726 P.2d 856,:and cert. denied, 481 

U.S. 1051, 107.8. Ct. 2185, 95 L. Ed: 2d 841 (1987). p 

Crime of racketeering constitutes separate and 
distinct offense apart from enumerated predicate 
crimes. Thus, a separately imposed punishment for rack- 
eteering, apart from the sentences levied for the predi- 
cate offenses, does not constitute double jeopardy. State v. 
Johnson, 1986-NMCA-084, 105 N.M. 63, 728 P.2d 473, cert 
denied, 104 N.M, 702, 726 P.2d 856, and cert. denied, 481 
US. 1051, 107 S. Ct. 2186, 95 L. Ed, 2d 841 (1987). 

Double jeopardy does not foreclose prosecu- 
tion for predicate offenses following racketeering 
conviction. — Where defendant. was charged with and 
convicted of racketeering and conspiracy to commit rack- 
eteering for conduct spanning from 2007 to 2012 based on 
at least two of the predicate offenses of first-degree mur- 
der, arson, and bribery of a public officer, and where defen- 
dant was subsequently charged with the same crimes that 
served as the predicate offenses in the racketeering case, 
the district court did not err in denying defendant's claim 
that his right to be free from double jeopardy was violated, 
because the legislature intended for predicate offenses to 
be separate from substantive racketeering offenses and. 
therefore double jeopardy protections do not present a 
bar to defendant's prosecution for the predicate offenses 
on which his racketeering convictions were based. State v. 
Loza, 2018-NMSC-034. 

Inapplicability of 11-404(B) NMRA to charges of 
racketeering and conspiracy to commit. racketeer- 
ing. — In defendant's trial for racketeering and con- 
spiracy to commit racketeering, where defendant claimed 
that the district court improperly admitted evidence of 
uncharged crimes, wrongs, or other acts in violation of 11- 
404 NMRA, the district court did not abuse its discretion 
in admitting the evidence because New Mexico's racke- 
teering statute defines violations by reference to predicate 
offenses which are essential components of a racketeering 
offense and 11-404(B) NMRA is inapplicable to evidence 
admitted to demonstrate predicate offenses, State v. Loza, 
2016-NMCA-088, cert. denied. 

Joinder of fraud, bribery and. racketeering 
counts, — The trial court did not err in denying defen- 
dant's motion to sever counts of fraud and receiving a 
bribe from other counts where there was no evidence the 
multiplicity of charges confused the jury, the multiplicity 
of charges were not cumulative, and the counts were pred- 
icate offenses for a racketeering charge. State v. Armijo, 
1997-NMCA-080, 123 N.M. 690, 944 P.2d 919. 

Engaging in "pattern of racketeering activity” is 
separate element of offense of racketeering, dis- 
tinct from the existence of the enterprise and the par- 
ticipation of the individual therein. State v. Johnson, 


/ 1986-NMCA-084,; 105 N.M. 63, 728 P.2d 473, cert. denied, 


104 N.M. 702, 726 P.2d 856, and cert. denied, 481 U.S. 


- 1051, 1078. Ct. 2185, 95 L. Ed. 2d 841 (1987). 


defendant or that defendant was employed: or associated’ 


with an enterprise. State v. Rivera, 2009-NMCA-1382, 147 
N.M. 406, 223 P.3d 951, cert. denied, 2009-NMCERT- 011, 
147 N.M. 463, 225 P.3d 793. 

Racketeering Act. is. not’ unconstitutionally 
vague in proscribing clearly enumerated criminal ac- 
tivities which are perpetrated either through legitimate 
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Jury instructions to prove pattern of racketeering. 
— To convict a defendant of racketeering under 30-42-4(C) 
NMSA 1978, the jury must find that the defendant commit- 
ted at least two predicate acts, and to do so it is necessary 
that the jury is instructed on the essential elements of the 
alleged predicate acts upon which racketeering is based. 
State v, Catt, 2019-NMCA-013, cert. denied. 
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Where defendant was charged with a pattern of racke- the jury's determination that defendant agreed to, par- 
teering, involving trafficking in controlled substances, the __-, ticipate with others in an enterprise to traffic by manu- 
district court did not err in vacating the racketeering con- facture of a controlled substance and also that there was 
victions where the jury instructions for those counts were substantial evidence indicating the existence of an "en- 
erroneous; the racketeering instruction failed to define the terprise” as required under the Racketeering Act. State v. 
elements of each predicate offense that must be proved at Wynne, 1988-NMCA-106, 108 N.M. 134, 767 P.2d 373, cert. 
trial, and the conspiracy to commit racketeering instruc- denied, 108 N.M. 115, 767 P.2d 354. 
tion omitted any elements pertaining to an enterprise or There was sufficient proof that defendant used the 
a pattern of racketeering. State v, Catt, 2019-NMCA-013,, monmonetary proceeds of his act of receiving stolen 
cert..denied. property, i.e., the stolen property itself, in his metham- 

"Proceeds". — "Proceeds," as used in the Racketeer- phetamine manufacturing business. State v. Hughes, 
ing Act, includes nonmonetary proceeds. State v. Hughes, 1988-NMCA-108, 108 N.M. 148, 767 P.2d 382, cert. denied, 
1988-NMCA-108, 108 N.M. 143, 767 P.2d 382, cert. denied, 108 N.M. 115, 767 P.2d 354 (1989), 

108 N.M. 115, 767 P.2d 354. Evidence that defendant, as executive director of the 

Sufficiency of indictment. — Although a corporate Insurancé Board, committed two acts of felony fraud 
defendant may be charged and convicted of the offense victimizing the Insurance Authority was sufficient to 
of racketeering, it was error to submit the racketeer- support his conviction for racketeering. State v. Armijo, 
ing charge against the corporate defendant to the jury 1997-NMCA-080, 123 N.M. 690, 944 P.2d 919. 
because the corporate defendant was not specifically Evidence held insufficient. — Evidence that defen- 
charged with commission of such crime in the indictment. dant exchanged drugs for work on his house and that 
State v, Crews, 1989-NMCA-088, 110 N.M. 728, 799 P.2d . he advised an undercover agent that he (the undercover 
592, cert. denied, 109 N.M. 232, 784 P.2d 419. agent) could make money cutting cocaine he (the un- 

Merger with charge of conspiracy to traffic by dercover agent) bought from defendant was insufficient 
manufacturer. — In order for the jury to have convicted to prove all the elements of racketeering. State v. Rael, 
defendant of conspiracy to racketeer pursuant to the 1999-NMCA-068, 127 N.M. 347, 981 P.2d 280, cert. denied, 
court's instruction, it was also necessary for the state to 127 N.M. 390, 981 P.2d 1208. 
prove, and the jury to find, that she and another conspired Failure to state claim of pattern of racketeering 
to traffic by manufacture. Thus, the two offenses for which activity. — Complaint alleging that lenders and real- 
defendant was convicted merged under the facts and cir- tors, in concert with home builder, had injured plaintiffs 
cumstances of the case. State v. Wynne, 1988-NMCA-106, by representing homes as well built and performing only 
108 N.M. 184, 767 P.2d 378, cert. denied, 108 N.M. 115, "windshield inspection", failed to state a claim that lend- 
767 P.2d 354 (1989). ers and realtors had engaged in a pattern of racketeering 

Distinct, independent proof of elements not nec- activity. Maxwell v. Wilson, 1988-NMSC-096, 108 N.M. 65, 
essary. — Although the state must prove both the exis- 766 P.2d 909. 
tence of an "enterprise" and a "pattern of racketeering . Am.Jur. 2d, A.L.R. and C.J.S. references, — Crimi- 
activity," proof of these elements need not be, and often nal prosecutions under state RICO statutes for engaging 
will not be, distinct and independent. State v. Hughes, in organized criminal activity, 89 A.L.R.5th 629. 
1988-NMCA-108, 108 N.M. 143, 767 P.2d 382, cert. denied, Commencement of limitation period for criminal pros- 
108 N.M. 115, 767 P.2d 354 (1989). ecution under Racketeer Influenced and Corrupt Organi- 

Evidence held sufficient. — Evidence was sufficient zations Act (RICO), 18 USCS §§ 1961-1968, 89 A.L.R. Fed. 
to support conviction for conspiracy to commit racketeer- 887. 


ing. The record indicates substantial evidence to support 


30-42-5. Enforcement authority. 


The attorney general and the district attorneys of New Mexico shall each have authority to en- 
force the criminal provisions of the Racketeering Act by initiating investigations, assisting grand 
juries, obtaining indictments, filing informations and complaints and prosecuting criminal cases. 


History: Laws 1980, ch. 40, § 5. 


30-42-6. Racketeering; civil remedies. 


A. A person who sustains injury to his person, business or property by a pattern of racketeer- 
ing activity may file an action in the district court for the recovery of three times the actual dam- 
ages proved and the costs of the suit, including reasonable attorney's fees. 

B. .The state may file an action on behalf of those persons injured or to prevent, restrain or 
remedy racketeering as defined by the Racketeering Act. _. 

C. The district court has jurisdiction to prevent, restrain and remedy racketeering as defined 
in Subsection A of Section 30-42-38 NMSA 1978 after making provision for the rights of all innocent 
persons affected by such violation and after hearing or trial, as appropriate, by issuing appropriate 
orders. Prior to a determination of liability, such orders may include but are not limited to enter- 
ing restraining orders or prohibitions or taking such other actions, including the acceptance of 
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satisfactory performance bonds, in connection with any property or other interest subject to: dam- 
ages, forfeiture or other restraints pursuant to this section as it deems proper. 
D. Following a determination of liability, such orders may include but are not limited to: 
(1) ordering any person to divest himself of any interest, direct or indirect, in any enter- 


prise; 


(2).. imposing reasonable restrictions on the future activities or investments of any person; 
(3) ordering dissolution or reorganization of any enterprise; 
(4) ordering the payment of three times the damages proved to those persons injured by 


racketeering; and 


(5) ordering the payment of all costs and expenses of the prosecution and investigation of 
any offense included in the definition of racketeering incurred by the state to be paid to the gen- 


eral fund of New Mexico. 


History: 1978 Comp., § 30-42-6, enacted by Laws 
1980, ch. 40, § 6. 


ANNOTATIONS 


Plaintiff must show actual injury. — To state a 
claim under this section, plaintiff must allege an actual 
injury; mere conclusory allegations that a prison warden 
jeopardized safety of employees and inmates by failing to 
enforce provisions of a food service contract did not meet 
the."actual injury" requirement. Peterson v, Shanks, 149 
F.3d 1140 (10th Cir. 1998), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Civil 
action for damages under state Racketeer Influenced and 


Corrupt Organizations Act (RICO) for losses from rack- 
eteering activity, 62 A.L.R.4th 654. 

Civil action for damages under 18 USCS § 1964(c) of 
the Racketéer Influenced and Corrupt Organizations Act 
(RICO, 18 USCS §§ 1961 et seq.) for injuries sustained by 
reason of racketeering activity, 70 A.L.R. Fed. 538.” 

Recovery of damages for personal injuries in civil action 
for damages under Racketeer Influenced and Corrupt Or- 
ganizations Act (18 USCS § 1964(c)), 96 A.L.R. Fed. 881. 

Liability, under Racketeer Influenced and Corrupt Or- 
ganizations Act (RICO) (18 USCS §§ 1961-1968), for re- 
taliation against employee for disclosing or refusing to 
commit wrongful act, 100 A.L.R. Fed. 657. 


ARTICLE 43 
Loan Sharking 


Sec. 

30-43-1. Short title. 

30-43-2. Definitions. 

30-43-38, Making extortionate extensions of credit. 


30-43-1. Short title. 


Sec. 

30-43-4. Financing extortionate extensions of credit. 

80-43-5. Collection of extensions of credit by extortionate 
means, 


This act [380-43-1 through 30-43-5 NMSA 1978] may be cited as the "Loan Sharking Act". 


History: Laws 1980, ch. 39, § 1. 


30-43-2. Definitions. 
As used in the Loan Sharking Act: 


A. "creditor" means any person making an extension of credit or any person claiming by, under 
or through any person making an extension of credit; 
B. "debtor" means any person to whom an extension of credit is made or any person who guar- 


antees the repayment of an extension of credit, or in any manner undertakes to indemnify the 
creditor against loss resulting from the failure of any person to whom an extension is made to 
repay the same; 

C. "extortionate extension of credit" means any extension of credit with respect to which it 
is the understanding of the creditor and the debtor at the time it is made that delay in making 
repayment or failure to make repayment could result in the use of violence or other criminal 
acts other than petty misdemeanors to cause harm to the person, reputation or property of any 
person; 
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D. "extortionate means" means the use, or an express or implicit threat of use, of violence or 
other criminal acts other than petty misdemeanors to cause harm to the person, reputation or 
property of any person; 

E. "to collect an extension of credit" means to induce in any way any person to make repay- 
ment of one extension of credit; 

F. "to extend credit" means to make or renew any loan or to enter into any agreement, tacit 
or express, whereby the repayment or satisfaction of any debt or claim, whether acknowledged or 
disputed, valid or invalid and however arising, may or shall be deferred; and 

G. "repayment of any extension of credit" means the repayment, satisfaction or discharge in 
whole or in part of any debt or claim, acknowledged or disputed, valid or invalid, resulting from or 
in connection with that extension of credit. 


History: Laws 1980, ch. 39, § 2. 


30-43-3. Making extortionate extensions of credit. 


A. . Any person who makes or conspires or attempts to aaalté an extortionate extension of credit 
is guilty of a third degree felony. 

B. In any prosecution pursuant to this section, if it is shown that all of the following factors 
were present in connection with the extension of credit, there is prima facie evidence that the ex- 
tension of credit was extortionate: 

(1) the extension of credit was made at a rate of interest in excess of an annual rate of 
forty-five percent calculated according to the actuarial method of allocating payments on a debt 
between principal and interest, pursuant to which a payment is applied first to the accumulated 
interest and the balance is applied to the unpaid principal; 

(2) at the time the extension of credit was made, the debtor reasonably believed either of 
the following: 

(a) one or more extensions of credit by the creditor had been collected by extortionate 
means or the nonrepayment had been punished by extortionate means; or 

(b) the creditor had a reputation for the use of extortionate means to collect exten- 
sions of credit or to punish the nonrepayment thereof; and 

(3) upon the making of the extension of credit, the total of the extensions of credit by the 
creditor to the debtor then outstanding, including any unpaid interest or similar charges, exceeded 
one hundred dollars ($100). 

C. In any prosecution pursuant to this section, if evidence has been introduced tending to show 
the existence of the circumstances described in Paragraph (1) of Subsection B of this section and 
direct evidence of the actual belief of the debtor as to the creditor's collection practices is not avail- 
able, then for the purpose of showing the understanding of the debtor and the creditor at the time 
the extension of credit was made, the court may, pursuant to the New Mexico rules of evidence, 
in its discretion allow evidence to be introduced tending to show the reputation as to collection 
practices of the creditor in any community of which the debtor was a member at the time of the 
extension. 

D. Nothing contained in Paragraphs (1) through (3) of Subsection B of this section shall be con- 
strued as a requirement for the proof of the existence of an extortionate extension of credit. 


History: Laws 1980, ch, 39, § 3. 


30-43-4. Financing extortionate extensions of credit. 


A person who knowingly advances money or property, whether as.a gift, loan or investment, to 
any person with reasonable grounds to believe that it is the intention of that person to use the 
money or property so advanced, directly or indirectly, for the purpose of making extortionate ex- 
tensions of credit is guilty of a third degree felony. 


History: Laws 1980, ch. 39, § 4. 
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30-43-5. Collection of extensions of credit by extortionate means. 


A. A person who knowingly participates or conspires or attempts to participate in the use of 
any extortionate means to collect any extensions of credit or to cause harm to the person, reputa- 
tion or property of any person for the nonpayment thereof is guilty of a third degree felony, 

_B. In any prosecution pursuant to this section, for the purpose of showing an implicit threat as 
a means of collection, evidence may be introduced tending to show that one or more extensions of 
credit by the creditor were, to the knowledge of the person against whom the implicit threat was 
alleged to have been made, collected or attempted to be collected by, extortionate means or that the 
nonpayment resulted in the use of extortionate means. 

C. In any prosecution pursuant to this section, if evidence has been introduced tending 
to show the existence at the time the extension of credit in question was made of the circum- 
stances described in Paragraph (1) of Subsection B of Section 30-43-3: NMSA 1978 and direct 
evidence of the actual belief of the debtor as to the creditor's collection practices is not avail- 
able, then for the purpose of showing’that words or other means of communication shown to 
have been employed as a means of collection in fact carried an express or implicit threat, the 
court may, pursuant to the New Mexico rules of evidence, in its discretion, allow evidence to 
be introduced tending to show the reputation of the defendant in any community of which the 
person against whom the alleged threat was made was a member at the time of the collection 
or attempt at collection: 


History: Laws 1980, ch. 39, § 5. 


ARTICLE 44 
e e 1 
Medicaid Fraud 

Sec. Sec. 
30-44-1. Short title. . 30-44-6. Obstruction of investigation; defined; penalty. 
30-44-2. Definitions. 30-44-7,. Medicaid fraud; defined; investigation; penal- 
30-44-3. Power to investigate and enforce civil remedies ties. 

and prosecute criminal actions. 30-44-8, Civil penalties; created; enumerated; presump- 
30-44-4, Falsification of documents; defined; penalties. tion; limitation of action. 
30-44-5,. Failure to retain records; defined; penalties, 


30-44-1. Short title. 
| Chapter 30, Article 44 NMSA 1978 may be cited as the "Medicaid Fraud Act". 


History: Laws 1989, ch. 286, § 1; 1997, ch. 98, § 1. The 1997 amendment, effective June 20, 1997, a aber 
Cross references. — For provisions Yélating to medic- ~ tuted "Chapter 30, Article 44 NMSA 1978" for "This act". 
aid, see 27-2-12 NMSA 1978 et seq. . 


30-44-2, Definitions. 


As used in the Medicaid Fraud Act: 

A. "benefit" means money, treatment, services, goods or anything of value authorized under the 
program; 

B. "claim" means any communication, whether oral, written, electronic or magnetic, that ie 
tifies a treatment, good or service as reimbursable under the program; 

C. "cost document" means any cost report or similar document that states income or expenses 
and is used to determine a cost: ReUDG THe AR aks rate of payment for a provider under the 
program; Lat 

D. "covered person" means an individual who is entitled to receive health care benefits foor a 
managed health care plan; . 

K. "department" means the human services department; 
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fF. "entity" means a person other than an individual and includes corporations, partnerships, 
associations, joint-stock companies, unions, trusts, pension funds, unincorporated organizations, 
governments and political subdivisions thereof and nonprofit organizations; 

G. "great physical harm" means physical harm of a type that causes physical loss of a bodily 
member or organ or functional loss of a bodily member or organ for a prolonged period of time; 

H. "great psychological harm" means psychological harm that causes mental or emotional in- 
capacitation for a prolonged period of time or that causes extreme behavioral change or severe 
physical symptoms or that requires psyphological or psychiatric care; 

I, “health care official" means: ; 

(1) an administrator, officer, trustee, fiduciary, custodian, counsel, agent or employee of a 
managed care health plan; 

(2) an officer, counsel, agent or employee of an organization that provides, proposes to or 
contracts to provide services to a managed health care plan; or 

(3) an official, employee or agent of a state or federal agency with regulatory or adminis- 
trative authority over a managed health care plan; 

J. "managed health care plan" means a government-sponsored health benefit plan that re- 
quires a covered person to use, or creates incentives, including financial incentives, for a covered 
person to use health care providers managed, owned, under contract with or employed by a health 
care insurer or provider service network. A "managed health care plan" includes the health care 
services offered by a health maintenance organization, preferred provider organization, health 
care insurer, provider service network, entity or person that contracts to provide or provides goods 
or services that are reimbursed by or are a required benefit of a state or federally funded health 
benefit program, or any person or entity who contracts to provide goods or services to the program; 

K. "person" includes individuals, corporations, partnerships and other associations; 

L. "physical harm" means an injury to the body that causes pain or incapacitation; 

M. "program" means the medical assistance program authorized under Title XIX of the fed- 
eral Social Security Act, 42 U.S.C. 1396, et seq. and implemented under Section 27-2-12 NMSA 
1978; 

N. "provider" means any person who has applied to participate or who participates in the pro- 
gram as a supplier of treatment, services or goods; 

O. "psychological harm" means emotional or psychological damage of such a nature as to cause 
fear, humiliation or distress or to impair a person's ability to enjoy the normal process of his life; 

P. "recipient" means any individual who receives or requests benefits under the program; 

Q. "records" means any medical or business documentation, however recorded, relating to the 
treatment or care of any recipient, to services or goods provided to any recipient or to reimburse- 
ment for treatment, services or goods, including any documentation required to be retained by 
regulations of the program; and 

R. "unit" means the medicaid fraud control unit or any other agency with power to investigate 
or prosecute fraud and abuse of the program. 


History: Laws 1989, ch. 286, § 2; 1997, ch. 98, § 2. subsections accordingly; deleted: "providers" following 


The 1997 amendment, effective June 20, 1997, added "medicaid" in, Subsection R; and made stylistic changes 
Subsections D, F, I, and J, and redesignated the remaining throughout the section. 


30-44-3. Power to investigate and enforce civil remedies and prosecute 
criminal actions. 


A. The attorney general, the district attorneys, the unit and the department have the power 
and authority to investigate violations of the Medicaid Fraud Act and bring actions to enforce the 
civil remedies established in the Medicaid Fraud Act. 

B. The attorney general, the district attorneys and those attorneys who are employees of the 
unit to whom the attorney general or a district attorney has, by appointment made through a 
joint powers agreement or other agreement for that purpose, delegated criminal prosecutorial re- 
sponsibility, shall have the power and authority to prosecute persons for the violation of criminal 
provisions of the Medicaid Fraud Act and for criminal offenses that are not defined in the Medicaid 
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Fraud Act, but that involve or are directly related to ths use of medicaid program funds or services 
provided through medicaid programs. 
"Fy 


History: Laws 1989, ch. 286, § 3; 1991, ch. 79,§ 1. = §»,. criminal prosecutorial authority under general law have 


The 1991 amendment, effective June 14, 1991, re- the power and authority to prosecute persons for the vio- 
wrote Subsection B which read "The attorney general, the lation of criminal provisions of the Medicaid Fraud Act." 


district attorneys and those persons in the unit who have 


30-44-4. Falsification of documents; defined; penalties. 


‘A, Falsification of documents consists of: 

(1) knowingly making or causing to be made a misrepresentation of a material fact re- 
quired to be furnished under the program or knowingly failing or causing the failure to include 
a material fact required to be furnished under the program in any record required to be retained 
in connection with the program pursuant to the Medicaid Fraud Act or regulations issued by the 
department for the administration of the program, or both; or 

(2) knowingly submitting or causing to be submitted false or incomplete information for 
the purpose of receiving benefits or qualifying as a provider. 

B. Whoever commits the crime of falsification of documents is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18- 15 NMSA 1978, ; 


History: Laws 1989, ch. 286, § 4. 


30-44-5. Failure to retain records; defined; penalties. 


A. Whoever receives payment for treatment, services or goods under the program shall retain 
all medical and business records relating to: 

(1) the treatment or care of any recipient; 

(2) services or goods provided to any recipient; 

(3). rates paid by the department under the program on behalf of any recipient; and 

(4) any records required to be maintained by regulation of the department for administra- 
tion of the program. 

B. Failure to retain records consists of intentionally failing to retain the records specified in 
Subsection A of this section for a period of atleast five years from the date payment was received 
or knowingly destroying or causing those records to be destroyed within five years from the date 
payment was received, ) 

C.. Whoever commits the crime of failure to retain records: 

(1) is guilty of a misdemeanor if the treatment, services or goods for hsale records were 
not retained amounts to not more than one thousand dollars ($1,000) and shall be sentenced pur- 
suant to Section 31-19-1 NMSA 1978; 

(2) is guilty of a fourth degree felony if the value of the rosthent services or goods for 
which records. were not retained is more than one thousand dollars ($1,000) and shall be: sen- 
tenced pursuant to the provisions of Section 13-18-15 [81-18-15] NMSA 1978; and 

(3) is guilty of a misdemeanor if the records not retained were used in whole or in part to 
determine a rate of payment under the pera and shall be sentenced pursuant to Section 31- 
19-1 NMSA 1978. , 


History: Laws 1989, ch. 286, § 5. Bracketed material. — The bracketed material was 
inserted by the compiler to correct a “typographical error, 
and is not part of the law. 


30- 44.6. Osis of investigation; donot penalty. 


A... Obstruction of investigation consists of: 
(1) knowingly providing false information:to, or i ectemamid ad reeh loo Kivexe information frosted 
any person authorized under the Medicaid Fraud Act to investigate violations of that act or to 
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enforce the criminal or civil remedies of that act where.that information is material to the inves- 
tigation or enforcement; or’ 

(2) knowingly altering any document or record oh RE to be retained pursuant to the 
Medicaid Fraud Actor any regulation issued by the department, or both; when the alteration is 
intended to mislead an investigation and concerns information material to that investigation: 

B. Whoever commits obstruction of investigation is guilty of a fourth degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: Laws 1989, ch. 286, § 6. 


30-44-7, Medicaid fraud: defined; investigation; penalties. 


A. Medicaid fraud consists of: 

(1). paying, soliciting, offering or receiving: 

(a) a kickback or bribe in connection with fia furnishing of treatment, services or 
goods for which payment is or may be made in whole or in part under the program, including an 
offer or promise to, or a solicitation or acceptance by, a health care official of anything of value with 
intent toinfluence a decision or commit a fraud affecting a state or federally funded or mandated 
managed health care plan; 

(b) arebate of a fee or charge made to a provider for referring a recipient toa seater! 

(c) anything of value, intending to retain it and knowing it to be in excess of amounts 
authorized under the program, as a precondition of providing treatment, care, services or goods or 
as a requirement for continued provision of treatment, care, services or goods; or 

(d) . anything of value, intending to retain it and knowing it to be in excess of the rates 
established under the program for the provision of treatment, services or goods;., 

(2). providing with intent that a claim be relied upon for the expenditure of public 
money: . Pt 
(a) treatment, services or goods that have not been ordered by a treating physician; 
(b) treatment that. is substantially inadequate when compared to generally recog- 
nized standards within the discipline or industry; or 

(c) merchandise that has been adulterated, daheaed or mislabeled or, is outdated; 

(3) . presenting or causing to be presented for allowance or payment with intent that a 
claim be relied upon for the expenditure of public money any false, fraudulent, excessive, multiple 
or incomplete claim for furnishing treatment, services or goods; or 

(4) executing or conspiring to execute a plan or action to: 

(a) defraud a state or federally funded or mandated managed health care plan in 
connection with the delivery of or payment for health care benefits, including engaging in any in- 
tentionally deceptive marketing practice in connection with proposing, offering, selling, soliciting 
or providing any health care service in a state or federally funded or mandated managed health 
care plan; or . 

(b) obtain by means of false or fraudulent representation or promise anything of value 
in connection with the delivery of or payment for health care benefits that are in whole or in part 
paid for or reimbursed or subsidized by a state or federally funded or mandated managed health 
care plan. This includes representations or statements of financial information, enrollment claims, 
demographic statistics, encounter data, health services available or rendered and the qualifica- 
tions of persons rendering health care or ancillary services. ‘ 

B. Except as otherwise provided for in this section regarding the payment of fines by an entity, 
whoever commits medicaid fraud as described in Paragraph (1) or (3) of Subsection A of this sec- 
tion is guilty of a fourth degree felony and shall be sentenced pursuant. to the provisions of Sec- 
tion 31-18-15 NMSA 1978. 3 

C. Except as otherwise provided for in this section regarding the payment of fines by an entity, 
whoever commits‘medicaid fraud as described in Paragraph (2) or (4) of Subsection A of this sec- 
tion when the value of the benefit, treatment, services or goods improperly provided is: 

(1)., not. more than one hundred dollars ($100) is guilty of a petty misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978; 
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(2) more than one hundred dollars ($100) but not more than two hundred fifty dollars 
($250) is guilty of a misdemeanor and shall be sentenced SA abe to the provisions of Section 31- 
19-1 NMSA 1978; 

(3) more than two hundred fifty dollars ($250) but not more than two thousand five hun- 
dred dollars ($2,500) is guilty of a fourth degree felony and shall be sentenced pursuant to the 
provisions of Section 31-18-15 NMSA 1978; 

(4) more than two thousand five hundred dollars ($2,500) but not more than twenty thou- 
sand dollars ($20,000) shall be guilty of a third degree felony and shall be sentenced pursuant to 
the provisions of Section 31-18-15 NMSA 1978; and 

(5) more than twenty thousand dollars ($20,000) shall be guilty of a second degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

D. Except as otherwise provided for in this section regarding the payment of fines by an entity, 
whoever commits medicaid fraud when the fraud results in physical harm or psychological harm 
to a recipient is guilty of a fourth degree felony and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978. 

E. Except as otherwise provided for in this section regarding the payment of fines by an entity, 
whoever commits medicaid fraud when the fraud results in great physical harm or great psycho- 
logical harm to a recipient is guilty of a third degree felony and shall be sentenced pursuant to the 
provisions of Section 31-18-15 NMSA 1978. 

F. Except as otherwise provided for in this section regarding the payment of fines by an sate 
whoever commits medicaid fraud’when the fraud results in death to a recipient is guilty of a second 
degree felony and ‘shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

G. Ifthe person who commits medicaid fraud is an entity rather than an individual, the entity 
shall be subject to a fine of not more than fifty thousand dollars ($50,000) for each misdemeanor 
and not more than two hundred fifty thousand dollars ($250,000) for each felony. 

H. The unit shall coordinate with the human services department, department of health and 
children, youth and families department to develop a joint protocol establishing responsibilities and 
procedures, including prompt and appropriate referrals and necessary action regarding allegations 
of program fraud, to ensure prompt investigation of suspected fraud upon the medicaid program by 
any provider. These departments shall participate in the joint protocol and enter into a memoran- 
dum of understanding defining procedures for coordination of investigations of fraud by medicaid 
providers to eliminate duplication and fragmentation of resources. The memorandum of understand- 
ing shall further provide procedures for reporting to the legislative finance committee the results of 
all investigations every calendar quarter. The unit shall report to the legislative finance committee a 
detailed disposition of recoveries and distribution of proceeds every calendar quarter. 


History: Laws 1989, ch. 286, § 7; 1997, ch. 98, § 3; ANNOTATIONS 
2003, ch. 291, § 1. sin ART : 
Cross references. — For the children, youth and fami- _Materiality element of Medicaid fraud, — Sec- 
lies department, see 9-2A-1 NMSA 1978 et seq, tion 30-44-7(A)(3) imposes a materiality element, which 
For the legislative finance committee, see 2-5-1 NMSA requires that the false or fraudulent certification be in- 
1978. tegral to the government's payment decision; regulatory 
The 2003 amendment, effective July 1, 2003, added deficiencies that are not material. to government pay- 
Ghbcertion i. ment do not support a cause of action of Medicaid fraud 
The 1997 amendment, effective June 20, 1997, in under the Medicaid Fraud Act. State ex rel. King v. Be- 
Subsection A, added. the language beginning "including havioral Home Care, Inc., 2015-NMCA-035, cert. granted, 
an offer or promise to" at the end of Subparagraph (1)(a), 2014-NMCERT-008. ‘ ' ‘ read 
added Paragraph (4), and made related stylistic changes Where Medicaid provider failed to comply with crimi- 
throughout the subsection; added "Except as otherwise nal history screening requirements of its caregivers, the 
provided for in this section regarding the payment of state could not allege that the government could with- 
fines by an entity" at the beginning of Subsection B; in hold payment solely because the unscreened caregivers 
Subsection C, added "Except as otherwise provided for had disqualifying criminal convictions in their histo- 
in this section regarding the payment of fines by an en- ries, and therefore the fact that the Medicaid provider 
tity" at the beginning of the introductory language, added violated the statutory hiring requirements does not 
the language beginning "and shall be sentenced" at the create a violation of a condition of Medicaid payment 
end of Paragraph (1), inserted "dollars" in Paragraph (2), that supports a Medicaid fraud cause of action under 
and substituted "Section 31-18-15 NMSA 1978" for "Sec- the Medicaid Fraud, Act, State ex rel. King v. Behav- 
tion 31-19-1 NMSA 1978" in Paragraph (3); added "Except ioral Home Care, Inc., 2015-NMCA-035, cert. granted, 
as otherwise provided for in this section regarding the 2014-NMCERT-008. f 
payment of fines by an entity" at the beginning of Subsec- Medicaid fraud not a lesser included offense 
tions D and E; and added Subsections F and G. of tampering with public records. — Defendant 
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charged with tampering with public records based on 
his sale of medicaid cards to undercover agents was not 
entitled to an instruction on medicaid fraud as a lesser 


included offense. State v. Dartez, 1998-NMCA-009, 124 
N.M. 455, 952 P.2d 450, cert. denied, 124 N.M. 311, 950 
P.2d 284. 


30-44-8. Civil penalties; created; enumerated; presumption; limitation 
of action. 


A. Any person who receives payment for furnishing treatment, services or goods under the pro- 
gram, which payment the person is not entitled to receive by reason of a violation of the Medicaid 
Fraud Act, shall, in addition to any other penalties or amounts provided by law, be liable for: 

(1) payment of interest on the amount of the excess payments at the maximum legal rate 
in effect on the date the payment was made, for the period from the date payment was made to the 
date of repayment to the state; | 

(2) acivil penalty in an amount of up to three times the amount of excess payments; 

(3) payment of:a civil penalty of up to’'ten thousand dollars ($10,000) for each false or 
fraudulent claim submitted or representation made for providing treatment, services or goods; and 

(4) payment of legal fees and costs of investigation and enforcement of civil remedies. 

B. Interest amounts, legal fees and costs of enforcement of civil remedies assessed under this 
section shall be remitted to the state treasurer for deposit in the general fund. 

C. Any penalties and costs of investigation recovered on behalf of the state shall be fentad 
to the state treasurer for deposit in the general fund except an amount not to exceed two hundred 
fifty thousand dollars ($250,000) in fiscal year 2004, one hundred twenty-five thousand dollars 
($125,000) in fiscal year 2005 and seventy-five thousand dollars ($75,000) in fiscal year 2006 may 
be retained by the unit and expended, consistent with federal regulations and state law, for the 
purpose of carrying out the unit's duties. 

D. Acriminal action need not be brought against a person as a condition precedent to enforce- 
ment of civil liability under the Medicaid Fraud Act. 

E. The remedies under this section are separate from and Gantaatite to any other administra- 
tive and civil remedies available under federal or state law or regulation. 

F. The department may adopt regulations for the administration of the civil penalties con- 
tained in this section. 


G. No action under this section shall be brought after the expiration of five years from the date 


the action accrues. 


History: 1989, ch. 286, § 8; 1997, ch. 98, § 4; 2004, 
ch. 54, § 1. 

The 2004 amendment, effective March 3, 2004, 
amended Subsection B to delete "Penalties and" and in- 
sert "legal fees and costs of enforcement of civil remedies" 
and amended Subsection C to delete "legal fees" and "and 
costs of enforcement of civil remedies" and inserted at 
the end of the Subsection C "except an amount not to ex- 
ceed two hundred fifty thousand dollars ($250,000) in fis- 
cal year 2004, one hundred twenty-five thousand dollars 
($125,000) in fiscal year 2005 and seventy-five thousand 
dollars ($75,000) in fiscal year 2006 may be retained by 


the unit and expended, consistent with federal regula- 
tions and state law, for the purpose of carrying out the 
unit's duties." 

The 1997 amendment, effective June 20, 1997, in 
Paragraph A(3), substituted "up to ten thousand dollars 
($10,000)" for "five hundred dollars ($500)" and inserted 
“or representation made"; and deleted "paid into the 
health care trust fund established in the Health Care 
Trust Fund Act if that act is in effect, and if it is not, then 
those amounts shall be" preceding "remitted" in Subsec- 
tion B, 


ARTICLE 45 


Computer Crimes 


Sec. 

30-45-1. Short title. 

30-45-2. Definitions. 

30-45-3. Computer access with intent to defraud or em- 
bezzle. 

30-45-4. Computer abuse. 


Sec. 

30-45-5. Unauthorized computer use. 
30-45-6. Prosecution. 

30-45-7. Forfeiture of property. 
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30-45-1. Short title. 
This act [30-45-1 through 30-45-7 NMSA 1978] may be cited as the "Computer Crimes Act". 


History: Laws 1989, ch. 215, § 1. : ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Com- 
puter fraud, 70 A.L.R.5th 647. 


30-45-2. Definitions. | 


As used in the Computer Hasav Act: 
oA. "access" means to program, execute programs. on, intercept, instruct, dora malinicabe with, 
store data in, retrieve data from or otherwise make use of any computer resources, including data 
or programs of a computer; computer system, computer network or database; 

B. "computer" includes an electronic; magnetic, optical or other high-speed data processing 
device or system performing logical, arithmetic or storage functions and includes any property, 
data:storage facility or-communications facility directly related to or operating in conjunction 
with such device or system. The term does not include an automated typewriter or typesetter or a 
single display machine in:and of itself, designed. and used solely within itself for word ‘processing, 
or a portable hand-held calculator, or any other device:which might contain components similar to 
those in computers but in which the components have the sole prndtiog: of controlling the device for 
the single purpose for which the device is intended; 

C.. "computer network" means the interconnection of communication lines and circuits with a 
computer or a;complex consisting of two or more interconnected computers; 

D. "computer program" means a series of instructions or statements, in a form acceptable to 
a computer, which permits the functioning of a computer system in a manner designed to provide 
appropriate products from a computer system; 

EK. "computer property" includes a financial instrument, data, databases, computer software, 
computer programs, documents associated with computer systems and computer programs, or cop- 
ies, whether tangible or intangible, and data while in transit;: 

F. "computer service" includes computer time, the use of the computer system, computer net- 
work, computer programs or data prepared for computer use, data contained within a computer 
network and data processing and other functions performed, in whole or in part, by the use of 
poMpNLaTs. computer systems, computer networks or computer software; 

G. "computer software" means a set of computer programs, procedures and associated docu- 
mentation concerned with the operation and function of a computer system; 

H... "computer system" means a set of related or interconnected computer equipment, ‘devices 
and software; 

I. "data" means a representation of information, ido wiSa ze: facts, concepts or ‘is beetle 
which are prepared and are intended for use in a computer, computer system or computer net- 
work; 

J. "database" means any data or other informatitnd classified, prOcoRKeHE transmitted, re- 
ceived, retrieved, originated, switched, stored, manifested, measured, detected, recorded, repro- 
duced, handled or utilized by a computer, computer system, computer network or computer soft- 
ware; and 

K. "financial instrument" includes any check, draft, warrant, money order, note, certificate of 
deposit, letter of credit, bill of exchange, credit or debit card, transaction, authorization mecha- 
nism, marketable security or any other computerized representation thereof. 


History: Laws 1989, ch.215,§2. make a long distance call does not constitute "access- 
eT ing" of a "computer" within the meaning of the computer 
ANNOTATIONS Hue . fraud statute. State v. Rowell, 1995-NMSC-079, 121 
Accessing of computer. — The use of a telephone NM, 111, 908 P.2d 1379, 70 A.L.R. 5th 819 (1995), rev'g 
network consisting in part of computerized switches to 1995-NMCA-029, 119 NM. 710, 895 P.2d 232. 
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30-45-3 COMPUTER CRIMES 30-45-4 


30-45-3. Computer access with intent to defraud or embezzle. 


A person who knowingly and willfully accesses or causes to be accessed a computer, computer 
system, computer network or any part thereof with the intent to obtain, by means of embezzle- 
ment or false or fraudulent pretenses, representations or promises, money, property or anything of 


value, when the: 


A. money, property or other thing has a value of two hundred fifty dollars ($250) or less, is 


guilty of a petty misdemeanor; 


B. money, property or other thing has a value of more than tw hundred fifty dollars ($250) but 
not more than five hundred dollars ($500), is guilty of a misdemeanor; 

C. . money, property or other thing has a value of more than five hundred dollars ($500) but not 
more than two thousand five hundred dollars ($2,500), is guilty of a fourth degree felony; 

D. money, property or other thing has a value of more than two thousand five hundred dollars 
($2,500) but not more than twenty thousand dollars ($20,000), is guilty of a third degree felony; or 

E. money, property or other thing has a value of more than twenty thousand dollars ($20,000), 


is guilty of a second degree felony. 


History: Laws 1989, ch. 215, § 3; 2006, ch, 29, § 22. 

The 2006 amendment, effective July 1, 2006, in- 
creased the value in Subsection A from $100 to $250; in- 
creased the value in Subsection B from more than $100, 
but not more than $250, and to more than $250, but not 
more than $500; increased the value in Subsection C from 
more than $250 to more than $500; and deleted the refer- 
ence to sentencing pursuant to Section 31-18-15 NMSA 
1978 in Subsections B through E. 


ANNOTATIONS 


"Accessing" construed. — The use of a telephone net- 
work consisting in part of computerized switches to make 
a long-distance call does not constitute the "accessing" of 
a "computer" within the meaning of this article. State v, 
Rowell, 1995-NMSC-079, 121 N.M. 111, 908 P.2d 1379. 

Using a computer as a passive conduit not cov- 
ered by statute. — The Computer Crimes Act, 30-45-1 
NMSA 1978 et. seq., was intended by the legislature to 
deter and punish crimes committed through the abuse of 
computer sophistication and to protect against the intro- 
duction of fraudulent data into a computer system, the 
unauthorized use of computer facilities, the alteration or 
destruction of computerized information or files, and the 
stealing of financial information data or other assets, but 


30-45-4. Computer abuse. 


was not intended to apply to the use of a computer as a 
passive conduit through which the defendant's criminal 
activity passed. State v, Garcia, 2015-NMCA-094, rev'd on 
other grounds, 2016-NMSC-034. 

Insufficient evidence of computer access with 
intent to defraud. — Where defendant, with the vic- 
tim's permission, used a computer to access victim's 
bank accounts and transfer funds to defendant's own 


. bank accounts for personal use, the evidence was in- 


sufficient to convict defendant of computer access with 
intent to defraud because defendant did not introduce 
fraudulent data into a computer system, use computer 
facilities without authorization, alter or destroy com- 
puterized information or files, nor did she steal financial 
information, data or other assets, but merely used the 
computer as a passive conduit to access accounts and 
transfer funds, just as any banking customer would. 
State v. Garcia, 2015-NMCA-094, rev'd on other grounds, 
2016-NMSC-034. 

Law reviews. — For note, "Criminal Law: Applying 
the General/Specific Statute Rule in New Mexico - State v. 
Santillanes," see 32 N.M. L. Rev. 318 (2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Com- 
puter fraud, 70 A.L.R.5th 647. 


A person who knowingly, willfully and without authorization, or having obtained authorization, 
uses the opportunity the authorization provides for purposes to which the authorization does not 


extend: 


A. directly or indirectly alters, changes, damages, disrupts or destroys any computer, computer 
network, computer property, computer service or computer system, when the: 
(1) damage to the computer property or computer service has a value of two hundred fifty 
dollars ($250) or less, is guilty of a petty misdemeanor; 
(2) damage to the computer property or computer service has a value of more than two 
hundred fifty dollars ($250) teh not more than five hundred dollars ($500), is guilty of a misde- 


meanor; 


(3) damage to the computer property or computer service has a value of more than five 
hundred dollars ($500) but not more than two thousand five hundred dollars ($2,500), is guilty of 


a fourth degree felony; 


(4) damage to the computer property or computer service has a value of more than two 
thousand five hundred dollars ($2,500) but not more than twenty thousand dollars ($20,000), is 


guilty of a third degree felony; or 
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(5) damage to the computer property or computer service has a value of more than twenty 
thousand dollars ($20,000), is guilty of a second degree felony; or 
B. directly or indirectly introduces or causes to be introduced data that the person knows to 
be false into a computer, computer system, computer network; computer software, computer pro- 
gram, database or any part thereof with the intent of harming the property or gear interests 
or rights of another person is guilty of a fourth Beare felony. 


History: Laws 1989, ch. 215, § 4; 2006, ch. 29, § 23. than $250, but not more than $500; increased the damage 

The 2006 amendment, effective July 1, 2006, provided, , . in Paragraph (3) of Subsection A from more than $250 to 
that a person who uses the opportunity the authorization __,, more than $500; deleted the reference to sentencing pur- 
provides for purposes to which the authorization does not © suant to Section 31-19-1 NMSA 1978 in Paragraph (2) of 
extend is guilty of computer abuse; increased the damage Subsection A; and deleted the reference to sentencing pur- 
in Paragraph (1) of Subsection A from $100 to $250; in-,. | suant to Section 31-18-15 NMSA 1978 in Paragraphs (3) 
creased the damage in Paragraph (2).of Subsection A from through (5) of Subsection A and in Subsection B. 


more than $100, but not more than $250, and to more 


30-45-5. Unauthorized computer use. 


A person who knowingly, willfully and without authorization, or having obtained authorization, 
uses the opportunity the authorization provides for purposes to which the authorization does not 
extend, directly or indirectly accesses, uses, takes, transfers, conceals, obtains, copies or retains 
possession of any computer, computer network, computer property, computer service, computer 
system or any part thereof, when the: 

A. damage to the computer property or computer service has a value of two hundred fifty dol- 
lars ($250) or less, is guilty of a petty misdemeanor; 

B. damage tothe computer property or computer service has a value of more than tw hundred 
fifty dollars ($250) but not more than five hundred dollars ($500), is guilty of a misdemeanor; 

C. damage to the computer property or computer service has a value of more than five hundred 
dollars ($500) but not more than two thousand five hundred dollars ($2, 500), is guilty of a fourth 
degree felony; 

D. damage to the computer property or computer service has a value of more than two thou- 
sand five hundred dollars ($2,500) but not more than twenty thousand dollars ($20, 980), is guilty 
of a third degree felony; or 

E. damage to the computer property or computer service has a value of more dies twenty 
thousand dollars ($20,000), is guilty of a second degree felony. 


History: Laws 1989, ch. 215, § 5; 2006, ch. 29, § 24. $500; increased the value in Subsection C from more than 


The 2006 amendment, effective July 1, 2006, increased $250 to more than $500; deleted the reference to sentenc- 
the value in Subsection A from $100 to $250; increased ing pursuant to Section 31-19-1 NMSA 1978 in Subsection 
the value in Subsection B from more than $100 but not B; and deleted the reference to sentencing pursuant Sec- 
more than $250 to more than $250 but not more than tion 31-18-15 NMSA 1978 in Subsections C through E. 


30-45-6. Prosecution. 


A. Prosecution pursuant to the Computer Crimes Act shall not prevent any prosecutions pur- 
suant to any other provisions of the law where such conduct also constitutes a violation of that 
other provision. 

B. A person found guilty of violating any provision of the Computer Crimes Act shall, in addition 
to any other punishment, be ordered to make restitution for any financial loss sustained by anyone 
injured as the direct result of the commission of the crime. Restitution shall be imposed in addition to 
incarceration, forfeiture or fine, and not in lieu thereof, and may be made a condition of probation. The 
defendant's present and future ability to make such restitution shall be considered. In an extraordi- 
nary case, the court may determine that the interests of those injured and justice would not be served 
by ordering restitution. In such a case, the.court shall make and enter specific written findings on the - 
record substantiating the extraordinary circumstance presented upon which the court determined not 
to order restitution. In all other cases, the court shall determine the amount and method of restitution. 


History: Laws 1989, ch. 215, § 6. 
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30-45-7. Forfeiture of property. — 


A. The following are subject to forfeiture: _ 

(1) all computer property, equipment or products of any kind that have been used, manu- 
factured, acquired or distributed in violation of the Computer Crimes Act; 

(2) all materials, products and equipment of any kind that are used or intended for use in 
manufacturing, using, accessing, altering, disrupting, copying, concealing, destroying, transferring, 
delivering, importing or exporting any computer property or computer service in violation of the 
Computer Crimes Act; 

(3) ‘all books, records and research products and materials involving formulas, microfilm, 
tapes and data that are used or intended for use in violation of the Computer Crimes Act; 

(4) all conveyances, including aircraft, vehicles or vessels, that are used or intended for use 
to transport or in any manner to facilitate the transportation of property described in this subsec- 
tion for the purpose of violating the Computer Crimes Act; 

» (5) all property, real, personal or mixed, that has been used or:intended for use, main- 
tained or acquired in violation of the Computer Crimes Act; and 

(6) all money or proceeds that constitute an instrumentality or derive from a violation of 
the Computer Crimes Act. 

B. The provisions of the Forfeiture Act [Chapter 31, Article 27 NMSA 1978] apply to the sei- 
zure, forfeiture and disposal of property subject to forfeiture pursuant to Subsection A of this sec- 
tion. 


History: Laws 1989, ch. 215, § 7; 2002, ch. 4, § 18. ANNOTATIONS 

The 2002 amendment, effective July 1, 2002, in Para- wt ps 
graph A(4), substituted "this section" for "A, B or C of this Am. Jur. 2d, A.L.R. and Cu.S, references. — Forfei- 
section"; deleted former Subsections B through H, which ture of homestead based on criminal activity conducted on 
contained standards and procedures for the forfeiture of premises - state cases, 16 A.L.R.5th 855. 


property subject to forfeiture and disposal under the Com- 
puter Crimes Act; and added present Subsection B. 


ARTICLE 46 
Ticket Scalping 


Sec. 
30-46-1, Ticket scalping. 


30-46-1. Ticket scalping. 


A. Ticket scalping consists of selling, offering for sale or attempting to sell any ticket, eriviteee 
license, admission or pass to any college athletic event at a price greater than the price charged at 
the place of admission or printed on the ticket. 

B. The sale of each ticket, privilege, license, admission or pass in violation of this section’ shall 
constitute a separate offense. 

C. Nothing in this section shall prohibit charging a fee for services rendered in connection with 
the sale of a ticket privilege, license, admission or pass to'an event if the fee is permitted pursuant 
to a contract between the ticket seller and the sponsor or promoter of the event. 

“D. Whoever commits ticket scalping is guilty of a misdemeanor and upon conviction shall be 
punished by a fine up to five hundred dollars (9500) or by imprisonment for a Ses term of less 
than one tise or + rant 


‘History: Laws 1989, ch. 142, § 1. 
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30-47-1 CRIMINAL OFFENSES 30-47-3 


ARTICLE 47 
Resident Abuse and Neglect 


Sec. 

30-47-1. Short title. 

30-47-2. Purpose. 

30-47-3. Definitions. 

30-47-4. Abuse of a resident; criminal penalties. 
30-47-5. Neglect of a resident; criminal penalties. 
30-47-6. Exploitation; criminal penalties. 


30-47-1. Short title. 


Sec. 

30-47-7. Religious practitioners; exception. 

30-47-8. Treatment in compliance with the Uniform 
Health-Care Decisions Act. 


30-47-9. Reporting requirements; failure to report; crime 


created; criminal penalty; discrimination 
or retaliation for filing a report prohibited. 
30-47-10, Regulatory authority. 


This act [80-47-1 through 30-47-10 NMSA 1978] may be cited as the "Resident Abuse and Ne- 


glect Act". 


History: Laws 1990, ch. 55, § 1. 
ANNOTATIONS 


Constitutional. — The Residents Abuse and Ne- 
glect Act is not unconstitutionally vague. State v 


30-47-2. Purpose. 


Greenwood, 2012-NMCA-017, 271. P.3d 753, cert. denied, 
2012-NMCERT-001. 


The purpose of the Resident Abuse and Neglect Act is to provide meaningful deterrents and 
remedies for the abuse, neglect or exploitation of care facility residents and to provide an effective 
system for reporting instances of abuse, neglect or exploitation. 


History: Laws 1990, ch. 55, § 2. 
ANNOTATIONS 


Application of the act. — The Residents Abuse and 
Neglect Act applies to persons who take on the responsi- 


someone who cannot care for himself or herself, and who 
are grossly negligent in carrying out that responsibility by 
failing to take any responsible precaution to prevent dam- 
age to health. State u. Greenwood, 2012-NMCA-017, 271 
P.3d 753, cert. denied, 2012-NMCERT-001. 


bility of continual, steadfast and faithful watch and care of 


30-47-3. Definitions. 


As used in the Resident Abuse and Neglect Act: 
A. "abuse" means any act or failure to act performed intentionally, knowingly or recklessly that 
causes or is likely to cause harm to a resident, including: 
(1) physical contact that harms or is likely to harm a resident of a care facility; 
(2) inappropriate use of a physical restraint, isolation or medication that harms or is likely 
to harm a resident; 
(3) inappropriate use of a physical or chemical restraint, medication or isolation as eat 
ishment or in conflict with a physician's order; 
(4) medically inappropriate conduct that causes or is likely to cause physical harm to a 
resident; 
(5) medically inappropriate conduct that causes or is likely to cause great payehitiloaiéal 
harm to a resident; or 
(6) an unlawful act, a threat or menacing conduct directed toward a resident that cocann 
and might reasonably be expected to result in fear or emotional or mental distress to a resident; 
B. “care facility" means a hospital; skilled nursing facility; intermediate care facility; care facil- 
ity for the mentally retarded; psychiatric facility; rehabilitation facility; kidney disease treatment 
center; home health agency; ambulatory surgical or outpatient facility; home for the aged or dis- 
abled; group home; adult foster care home; private residence that provides personal care, sheltered 
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30-47-4 RESIDENT ABUSE AND NEGLECT 30-47-4 
care or nursing care for one or more persons; a resident's or care provider's home in which per- 
sonal care, sheltered care or nursing care is provided; adult day care center; boarding home; adult 
residential shelter care home; and any other health or resident care related facility or home, but 
does not include a care facility located at or performing services for any correctional facility; 

C. "department" means the human services department or its successor, contractor, employee 
or designee; 

D. "great psychological harm" means psychological harm that causes mental or emotional in- 
capacitation for a prolonged period of time or that causes extreme behavioral change or severe 
physical symptoms that require psychological or psychiatric care; 

RK. "great physical harm" means physical harm of a type that causes physical loss of a bodily 
member or organ or functional loss of a bodily member or organ for a prolonged period of time; 

F. "neglect" means, subject to the resident's right to refuse treatment and subject to the care- 


giver's right to exercise sound medical discretion, the grossly negligent: 
(1) failure to provide any treatment, service, care, medication or item that is necessary to 


maintain the health or safety of a resident; 


(2) failure to take any reasonable precaution that is necessary to prevent damage to the 


health or safety of a resident; or 


(3) failure to carry out a duty to supervise properly or control the provision of any treat- 
- ment, care, good, service or medication necessary to maintain the health or safety of a resident; 
G. "person" means any individual, corporation, partnership, unincorporated association or 


other governmental or business entity; 


H: "physical harm" means an injury to the body that causes substantial pain or incapacitation; and 
I. "resident" means any person who resides'in a care facility or who receives treatment from a 


care facility. 


History: Laws 1990, ch. 55, § 3; 2010, ch. 93, § 1. 

Cross references, — For criminal records screening 
for caregivers employed by care providers, see 29-17-2 to 
29-17-5 NMSA 1978. 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A(5), at the end of the sentence, added "or"; and in 
Subsection B, after "nursing care for one or more persons", 
added "a resident's or care provider's home in which per- 
sonal care, sheltered care or nursing care is provided". 


ANNOTATIONS 


Standard of negligence. — Criminal negligence is 
the standard applicable to 80-47-3(F) NMSA 1978 which 
requires an actual or imputed foreseeability of danger di- 
rected toward the victim who might be injured as a result 
of the defendant's acts and a risk of harm that is substan- 
tial and unjustifiable. State v. Muraida, 2014-NMCA-060, 
cert. denied, 2014-NMCERT-005. 

"Care facility". — Evidence was sufficient to prove 
that defendant, who was legal custodian of eighty-year-old 
man, housed the man at his mother's residence, and pro- 
vided other services for him, was acting as a "care facility" 


for the man and was, therefore, subject to the provisions 
of this article. State v. Davis, 1998-NMCA-148, 126 N.M. 
297, 968 P.2d 808, 

The Resident Abuse and Neglect Act applies to persons 
in a private residence setting who take on the responsi- 
bility as caregivers to care for severely developmentally 
disabled and other similarly incapacitated adults, includ- 
ing the aged, who are in need of frequent, if not daily, 
personal assistance and care to stave off harm. State v. 
Greenwood, 2012-NMCA-017, 271 P.3d 753, cert. denied, 
2012-NMCERT-001. 

Resident of a care facility. — Where the victim, 
who was a profoundly developmentally disabled adult, 
resided in defendant's home; defendant was the victim's 
parent; defendant was not treating or caring for the vic- 
tim under any contract with a care facility, care provider 
or other entity; the victim was totally dependent on de- 
fendant for the victim's life; and defendant accepted full 
responsibility for the victim's care, defendant's home was 
a "care facility" and the victim was a "resident". State v. 
Greenwood, 2012-NMCA-017, 271 P.3d 753, cert. denied, 
2012-NMCERT- 001. 


30-47-4, Abuse of a resident; criminal penalties. 


A. Whoever commits abuse of a care facility resident that results in no harm to the resident is 
guilty of a petty misdemeanor and upon conviction shall be sentenced pursuant to the provisions 
of Subsection B of Section 31-19-1 NMSA 1978. 

B. Whoever commits abuse of a resident that results in physical harm or great psychological 
harm to the resident is guilty of a fourth degree felony and upon conviction shall.be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. . Whoever commits abuse of a resident that results in great physical harm to the resident is 
guilty of a third degree felony and upon conviction shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978. 
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30-47-5 . CRIMINAL OFFENSES 80-47-5 


D. Whoever commits abuse of a resident that results in the death of the resident is guilty of 
a‘second degree felony and upon conviction shall be sentenced pursuant to the provisions of Oe 
tion 31-18-15 NMSA 1978. i nos ismebi 


History: Laws 1990, ch. 55, § 4. - monitor the decedent's blood pressure medication, failed 


to act in response to the decedent's worsening symptoms, 
ANNOTATIONS failed to order proper care upon discovery of blood in the 


decedent's stool, ordered a colonoscopy rather than de- 
conviction, — Where the state's complaint alleged that termine whether the symptom was due to the Coumadin, 
defendant was the attending physician of the decedent and ordered the colonoscopy on a non-emergent basis de- 
who had had a heart attack; the decedent had been re- spite the fact that the decedent required drastic and ur- 


ceiving the anticoagulant drug Coumadin before the de- gent tréatrhent; and the decedent died due to blood loss 
cedent was transferred to defendant's care; defendant from the excessively’ prescribed quantity of Coumadin, 
increased the decedent's dosage of Coumadin; defendant the state's complaint alleged sufficient facts to support a 
failed to monitor the effect of the prescribed dosage by conviction under 30-47-4 NMSA 1978. State v. Muraida, 
daily testing the decedent's blood, failed to consider and 2014-NMCA-060, cert. denied, 2014-NMCERT-005, 


Complaint stated sufficient facts to support a 


30-47-5. Neglect of a:resident; criminal penalties. 


A. Whoever commits neglect of a resident that results in no harm to.the resident is guilty of a 
petty misdemeanor and upon conviction shall be sentenced pursuant to the provisions of Subsec- 
tion B of Section 31-19-1 NMSA 1978. 

B. Whoever commits neglect of a resident that results j in physical harm or great psychological 
harm to the resident is guilty of a fourth degree felony and upon conviction shall ,be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978. 

C. Whoever commits neglect of a resident that results in great physical harm to the resident is 
guilty of a third degree felony and upon conviction shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978. 

D. Whoever commits neglect of a resident that results in the death of the resident is guilty of 
a second degree felony and upon conviction shall be sentenced pursuant to the provisions of Sec- 
tion 31-18-15 NMSA 1978. 


History: Laws 1990, ch. 55, § 5. man, housed the man at his mother's residence, and pro- 
vided other services for him, was acting as a "care facility" 

ANNOTATIONS for the man and was, therefore, subject to the provisions 

Standard of negligence is criminal negligence. of this article. State v, Davis, 1998-NMCA-148, 126 N.M, 


— Criminal negligence..is the standard applicable to 297, 968 P.2d 808. ; 
30-47-3(F) NMSA 1978 which requires an actual or im- The Resident Abuse and Neglect Act applies to persons 


puted. foreseeability of danger directed toward the vic- in a-private residence’ setting: who ‘take on the responsi- 
tim who might be injured as a result of the defendant's bility as caregivers to care for severely developmentally 
acts and a risk of harm that is substantial and unjusti- disabled and other similarly incapacitated adults, includ- 
fiable. State v, Muraida, 2014-NMCA-060, cert. denied, ing the aged, who are in need of frequent, if not daily, 
2014-NMCERT-005. personal’ assistance and care to stave off harm. State v. 
Complaint stated sufficient facts to support a con- Greenwood, 2012-NMCA-017, 271 P.3d (a8, cert. denied, 
viction. — Where the state's complaint alleged that defen- 2012-NMCERT-001. 
dant was the attending physician of the decedent who had Contract between care facility and an Andistidudl 
had a heart attack; the decedent had been receiving the an- caregiver is not required, — For criminal liability for 
ticoagulant drug Coumadin before the decedent was trans- neglect, the Residents Abuse and Neglect Act does not re- 
ferred to defendant's care; defendant increased the dece- quire any contractual, employment or financial arrange- 
dent's dosage of Coumadin; defendant failed to monitor the ment between a care facility, care provider or particu- 
effect of the prescribed dosage by daily testing the decedent's lar entity, on the one hand, and an individual caregiver 
blood, failed to consider and monitor the decedent's blood who has the hands-on and immediate responsibility of 
pressure medication, failed to act in response to the dece- .. care and of taking responsible precautions necessary to 
dent's worsening symptoms, failed to order proper care upon prevent damage to a resident's health or safety. State v. 
discovery of blood in thé decedent's stool, ordered a colonos- Greenwood, 2012-NMCA-017, 271 P.3d 753, cert. denied, 
copy rather than determine whether the symptom was due 2012-NMCERT-001. pos ; : 
to the Coumadin, and ordered the colonoscopy on a non- Sufficient evidence, — Where the victim resided in 
emergent basis despite the fact that the decedent required defendant s home; defendant was the victim's parent; the 
drastic and urgent treatment; and the decedent died due to victim was a profoundly developmentally disabled adult 
blood loss from the excessively prescribe quantity of Couma- | who was totally dependent on defendant for the victim's 
din, the state's complaint alleged sufficient facts to support life; defendant was not treating or caring for the victim 
a conviction under 30-47-5 NMSA 1978. State v. Muraida, under any contract with a care facility, care provider or 
2014-NMCA‘060, cert. denied, 2014-NMCERT005: other entity; defendant accepted full responsibility for the 
"Care facility", — Evidence was sufficient to prove victim's care; at the time of the victim's death, the home 
that defendant, who was legal custodian of eighty-year-old was covered with fecal matter and trash; the victim's 
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30-47-6 RESIDENT ABUSE AND NEGLECT 30-47-8 


death was caused by sepsis which was caused by exten- a decision to seek medical care for the victim, there was 
sive, server pressure ulcers that covered the victim's sufficient evidence to support the jury's findings that de- 
body, some of which were so deep as to expose bone and fendant's home was a care facility and that defendant was 
that had become infected due to the filthy conditions in grossly negligent in failing to take reasonable precaution 
which the victim lived; the ulcers had developed over necessary to prevent damage to the victim's health. State 
an extended period of time; and defendant administered v. Greenwood, 2012-NMCA-017, 271 P.3d 753, cert. denied, 
over-the-counter medications to the victim and postponed 2012-NMCERT-001, 


30-47-6. Exploitation; criminal penalties. 


A. Exploitation of a resident's property consists of the act or process, performed intentionally, 
knowingly or recklessly, of using a resident's property for another person's profit, advantage or 
benefit without legal entitlement to do so. 

B. Whoever commits exploitation of a resident's property when the value of the property ex- 
ploited is two hundred fifty dollars ($250) or less is guilty of a petty misdemeanor. 

C. Whoever commits exploitation of a resident's property when the value of the property ex- 
ploited is over two hundred fifty dollars ($250) but not more than five hundred dollars ($500) is 
guilty of a misdemeanor. 

D. Whoever commits exploitation of a resident's property when the value of the property ex- 
ploited is over five hundred dollars ($500) but not more than two thousand five hundred dollars 
($2,500) is guilty of a fourth degree felony. 

E. Whoever commits exploitation of a resident's property when the value of the property ex- 
ploited is over two thousand five hundred dollars ($2,500) but not more than twenty thousand 
dollars ($20,000) is guilty of a third degree felony. 

F. Whoever commits exploitation of a resident's property when the value of the property ex- 
ploited is over twenty thousand dollars ($20,000) is guilty of a second degree felony. 


History: Laws 1990, ch. 55, § 6; 2006, ch. 29, § 25. the value of the property in Subsection D from more than 

The 2006 amendment, effective July 1, 2006, in- $250 to more than $500; deletes the reference to sentenc- 
creases the value of the property in Subsection B from ing pursuant to Section 31-19-1 NMSA 1978 in Subsec- 
$100 to $250; increases the value of the property in Sub- tions B and C; and deletes the reference to sentencing 
section C from more than $100, but not more than $250, pursuant to Section 31-18-15 NMSA 1978 in Subsections 
and to more than $250, but not more than $500; increases D through F. 


30-47-7. Religious practitioners; exception. 


No resident who is being treated by a duly accredited religious practitioner shall be considered 
for that reason alone, abused or neglected. 


History: Laws 1990, ch. 55, § 7. 


30-47-8. Treatment in compliance with the Uniform Health-Care 
Decisions Act. 


A. Nothing in the Resident Abuse and Neglect Act shall be construed to preclude health 
care in accordance with the Uniform Health-Care Decisions Act [Chapter 24, Article 7A NMSA 
1978], and it shall be an affirmative defense to any charge brought under the Resident Abuse 
and Neglect Act that the acts complained of were in accordance with the Uniform Health-Care 
Decisions Act. 

B. To establish an affirmative defense under Subsection A of this section, the person shall show 
substantial compliance with the provisions of the Uniform Health-Care Decisions Act. 


History: Laws 1990, ch. 55, § 8; 1997, ch. 168, § 11. Die Act" in the section heading and throughout the sec- 
The 1997 amendment, effective July 1, 1997, substi- - tion and substituted "health care" for ‘withholding or 
tuted "Uniform Health-Care Decisions Act" for "Right to withdrawing treatment" in Subsection A,. 
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30-47-9 CRIMINAL OFFENSES 30-48-2 


30-47-9. Reporting requirements; failure to report; crime created; 
criminal penalty; discrimination or retaliation for filing a 
report prohibited. 


A. Any person paid in whole or part for providing to a resident any treatment, care, good, 
service or medication who has reasonable cause to believe that the resident has been abused, 
neglected or exploited shall report the abuse, cs ai or exploitation J in accordance with the provi- 
sions of Section 27-7-30 NMSA 1978. 

B. Any person required to make a report pursualt 4 Subsection A of this section who fails to 
do so is guilty of a misdemeanor and upon conviction shall be sentenced pursuant to the provisions 
of Subsection A of Section 31-19-1 NMSA 1978. 

C. In addition to those persons required to report pursuant to Subsection A of this section, any 
other person shall make a report if the person has reasonable cause to believe that a patient or 
resident of a facility has been abused, neglected or exploited. 

D. Any person making a report pursuant to Subsection C of this section shall not be liable in 
any civil or criminal action based on the report if it was made in good faith. 

E. No facility shall, without just cause, discharge or in any manner discriminate or retaliate 
against any person who in good faith makes a report required or permitted by the Resident Abuse 
and Neglect Act, or testifies, or is about to testify, in any proceeding about the abuse, neglect or ex- 
ploitation of a resident in that facility. For the purposes of this section, "retaliate" includes trans- 
ferring to another facility, without just cause, over the objection of the resident or the resident's 
guardian, any resident who has reported an incident pursuant to this section. 


History: Laws 1990, ch. 55, § 9. 


30-47-10. Regulatory authority. 


The department shall issue rules and regulations as necessary to implement the reporting pro- 
visions of the Resident Abuse and Neglect Act. 


History: Laws 1990, ch. 55, § 10. Severability. — Laws 1990, ch. 55, § 11 provides for 
the severability of the Resident Abuse and Hee pee Ach if 
any part or, application thereof is held invalid. 


ARTICLE 48 


Smokeless Tobacco Products 
Sec, a Seer» - 
30-48-1. Repealed. 30-48-5, Repealed. 
30-48-2. Repealed. 30-48-6. Repealed. 
30-48-3. Repealed. 30-48-7. Repealed. 
30-48-4. Repealed. 


30-48-1. Repealed. aA 

Repeals. — Laws 1993, ch. 244, § 13 repealed 30-48-1 1993. For present vasa inig ag sal say see 30-49-1 
NMSA 1978, as enacted by Laws 1991, ch. 210, § 1, relat-. |. NMSA 1978 et seq. wee 
ing to sale of smokeless tobacco products, effective July 1, 


30-48-2. Repealed. 


Repeals. — Laws 1993, ch. 244, § 13 repealed 30-48-2 July 1, 1993. For present comparable provisions, see 30- 
NMSA 1978, as enacted by Laws 1991, ch. 210, § 2, relat- 49-1 NMSA 1978 et seq. 
ing to purchase of smokeless tobacco products, effective 
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30-48-3 


30-48-3. Repealed. 


Repeals. — Laws 1993, ch.'244, § 13 repealed 30- 
48-3 NMSA 1978, as enacted by Laws 1991, ch, 210, § 3, 


30-48-4. Repealed. 


Repeals. — Laws 1993, ch. 244, § 13 repealed 30- 
48-4 NMSA 1978, as enacted by Laws:1991, ch. 210, § 4, 


30-48-5. Repealed. 


Repeals, — Laws 1993, ch. 244, § 13 repealed 30-48-5 
NMSA 1978, as enacted by Laws 1991, ch. 210, §5, relating 


30-48-6. Repealed. 
Repeals. — Laws 1993, ch. 244, § 13 repealed 30-48-6 


NMSA 1978, as enacted by Laws 1991, ch, 210, § 6, re- 
lating to local governments, tobacco sales regulations, 


30-48-7. Repealed. 


Repeals. — Laws 1993, ch. 244, § 13 repealed 30- 
48-7 NMSA 1978, as enacted by Laws 1991, ch. 210, § 7, 


TOBACCO PRODUCTS, E-CIGARETTES AND NICOTINE LIQUID CONTAINERS 


30-49-3 


relating to point of sale signs, effective July 1, 1993. For 
present comparable provisions, see 30-49-1 NMSA 1978 et 
seq. 


relating to proof of age, effective July 1, 1993. For present 
comparable provisions, see 30-49-1 NMSA 1978 et seq. 


to vending machines, effective July 1, 1993. For present 
comparable provisions, see 30-49-1 NMSA 1978 et seq. 


effective July 1, 1993. For present comparable provisions, 
see 30-49-1 NMSA 1978 et seq. 


‘relating to penalties, effective July 1, 1993. For present 


comparable provisions, see 30-49-1 NMSA 1978 et seq. 


ARTICLE 49 


Tobacco Products, E-Cigarettes and Nicotine 
Liquid Containers 


Sec. 

30-49-1, Repealed. 
30-49-2, Repealed. 
30-49-3. Repealed. «|. 
30-49-4, Repealed. 
30-49-5. Repealed. 
30-49-6. Repealed. 
30-49-7. Repealed. 


30-49-1. Repealed. | 
Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-1 


NMSA 1978, relating to the short title of the Tobacco 
Products, E-Cigarette and Nicotine Liquid Container Act, 


30-49-2. Repealed. 


Repeals., — Laws 2020, ch. 46, § 26 repealed 30-49-2 
NMSA 1978, relating to definitions, effective January 1, 


30-49-3. Repealed. 


Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-3 
NMSA 1978, relating to tobacco products, e-cigarettes 
and nicotine liquid containers, prohibited sales, effective 


Sec. 

30-49-8. Repealed. 
30-49-9. Repealed. 
30-49-10. Repealed. 
30-49-11. Repealed. 
30-49-12. Repealed. 
30-49-13. Repealed. 


effective January 1, 2021. For provisions of the former sec- 
tion, see the 2020 NMSA 1978 on NMOneSource.com. 


2021. For provisions of the former section, see the 2020 
NMSA 1978 on NMOneSource,com. 


January 1, 2021. For provisions of the former section, see 
the 2020 NMSA 1978 on NMOneSource.com. 
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30-49-4 


30-49-4. Repealed. 
Repeals. — Laws 2020, ch, 46, § 26 repealed 30-49-4 


NMSA 1978, relating to documentary evidence of age 
and identity, effective January 1, 2021. For provisions df 


30-49-5. Repealed. 
Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-5 


NMSA 1978, relating to refusal to sell tobacco products, 
e-cigarettes or nicotine liquid containers to person unable 


30-49-6. Repealed. 
Repeals, — Laws 2020, ch, 46, § 26 repealed 30-49-6 


NMSA 1978, relating to presenting false evidence of age 
or identity, effective January 1, 2021. For provisions of 


30-49-7. Repealed. 
Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-7 


NMSA 1978, relating to vending machines, restrictions on 
sales of tobacco products, e-cigarettes and nicotine liquid 


30-49-8. Repealed. 
Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-8 


NMSA 1978, relating to distribution of tobacco products, 
e-cigarettes or nicotine liquid containers as free samples 


30-49-9. Repealed. 


Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-9 
NMSA 1978, relating to signs, point of sale, effective 


30-49-10. Repealed. 
Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49- 


10 NMSA 1978, relating to monitored compliance, in- 
spections, effective January 1, 2021. For provisions of 


30-49-11. Repealed. 


Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-11 
NMSA 1978, relating to preemption, effective January 1, 


30-49-12. Repealed. 


Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-12 
NMSA 1978, relating to penalty, effective January 1, 2021. 


30-49-13. Repealed. 


Repeals. — Laws 2020, ch. 46, § 26 repealed 30-49-13 
NMSA 1978, relating to applicability, effective January 1, 
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30-49-13 


the former section, see the 2020 NMSA 1978 on NMOne 
Source.com. 


to produce identity card, effective January 1, 2021. For 
provisions of the former section, see the 2020 NMSA 1978 
on NMOneSource.com. 


the former section, see the 2020 NMSA 1978 a NMOne 
Source.com. 


containers, effective January 1, 2021. For provisions of 
the former section, see the 2020 NMSA 1978 on NMOne 
Source.com. 


prohibited, exception, effective January 1, 2021. For provi- 
sions of the former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 


January Ke 2021. For provisions of the former section, see 
the 2020 NMSA 1978 on NMOneSource.com. 


the former section, see the 2020 NMSA 1978 on were 
Source,com. 


2021. For provisions of the former section, see the 2020 
NMSA 1978 on NMOneSource.com. 


For provisions of the former be see the 2020 NMSA 
1978 on NMOneSource.com. | 


2021. For provisions of the former section, see the 2020 
NMSA 1978 on NMOneSource.com. 
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30-50-1 FRAUDULENT TELEMARKETING 30-50-4 


ARTICLE 50 


Fraudulent Telemarketing 


Sec. Sec. 
30-50-1. Short title. 30-50-3. Definitions. 
30-50-2. Purpose. 30-50-4. Fraudulent telemarketing; penalties. 


This act [30-50-1 through 30-50-4 NMSA 1978] may be cited as the "Fraudulent Telemarketing Act”. 


History: Laws 1995, ch. 87, § 1. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of state statute or law 
pertaining to telephone solicitation, 44 A.L.R.5th 619. 


30-50-2. Purpose. 


The purpose of the Fraudulent Telemarketing Act is to protect consumers from fraudulent tele- 
marketing. ; 


History: Laws 1995, ch. 37, § 2. 


30-50-3. Definitions. 


As used in the Fraudulent Telemarketing Act: 
A. "telemarketing" means: 

(1) being employed by or associating with any company, organization, sole proprietor- 
ship or economic venture that uses the telephone on a regular basis as a primary instrument 
to obtain money from the people to whom information is transmitted by telephone communica- 
tion; or 

(2) representing oneself to a person from whom money is requested as being associated 
with any company, organization, sole proprietorship or economic venture that can be reasonably 
understood as using the telephone on a regular basis as a primary instrument to obtain money 
from the people to whom information is transmitted by telephone communication; and 

B. "telephone communication" means any communication by words, fax, computer modem, 
video or other type of transmission that is carried in whole or in part through the local, long dis- 
tance or cellular telephone network. 


History: Laws 1995, ch. 37, § 3. 


30-50-4. Fraudulent telemarketing; penalties. 


A person who knowingly and willfully engages in telemarketing to or from a telephone located 
in New Mexico with the intent to embezzle or to obtain money, property or any thing of value by 
fraudulent pretenses, representations or promises in the course of a telephone communication, 
when the: 

A. money, property or thing has a value of two hundred fifty dollars ($250) or less, is guilty of 
a petty misdemeanor; 

B. money, property or thing has a value of more than two hundred fifty dollars ($250) but not 
more than five hundred dollars ($500), is guilty of a misdemeanor; 

C. money, property or thing has a value of more than five hundred dollars ($500) but not more 
than two thousand five hundred dollars ($2,500), is guilty of a fourth degree felony; 
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30-51-1 CRIMINAL OFFENSES 30-51-2 


D. money, property or thing has a value of more than two thousand five hundred dollars 
($2,500) but not more than twenty thousand dollars ($20,000), is guilty of a third degree felony; or 

EK. money, property or thing has.a value of more than twenty, thousand dollars ($20,000), is 
guilty of a second degree felony. 


History: Laws 1995, ch. 37, § 4; 2006, ch. 29, § 26. if the value is more than $500, but less than $2,500, the 

The 2006 amendment, effective July 1, 2006, in crime is a fourth degree felony; provided iin Subsection 
Subsection A, changed the value from less than $250 D (formerly Subsection C) that the value is more than 
to $250 or less and changed the crime from a misde- $2,500, but not more than $20,000; deleted the refer- 
meanor to a petty misdemeanor; in Subsection B, ence to sentencing pursuant .to Section 31-19-1 NMSA 
changed the damage from $250 or more, but not more 1978 in Subsection A; and deleted the reference to sen- 
than $2,500, and to more than $250, but not more than tencing pursuant to Section 31-18-15 NMSA 1978 in 
$500 and changed the crime from a fourth degree felony ‘Subsections B, D (formerly Subsection C) and E (for- 
to a misdemeanor; added Subsection C to provide that merly Subsection D). 

ARTICLE 51 
» e 
Money Laundering 

Sec. Sec, ; 
30-51-1. Short title. 30-51-4, Prohibited activity; ctiniinal penalties; civil pen- 
30-51-2, Definitions. alties. 
30-51-3. Reports filed with the department of public 30-51-5. Attorney fees; exception. 


safety; criminal penalties. 


30-51-1. Short title. 


Sections 1 through 5 [30-51-1 through 30-51-5 NMSA 1978] of this act may be cited. as the 
"Money Laundering Act". 


History: Laws 1998, ch. 113, § 1. Effective dates. — Laws 1998, ch. 113, § 8, makes the 
Money Laundering Act effective on July 1, 1998. 


30-51-2. Definitions. 


As used in the Money Laundering Act: 
A. "financial institution" means: 

(1) a bank, credit union, trust company or thrift institution or an agency or branch 
thereof; 

(2) a broker or dealer in securities or commodities; 

(3) an investment banker; 

(4) an investment company; 

(5) an issuer, redeemer or cashier of traveler's checks, checks, money orders or similar 
instruments; 

(6) an operator of a credit card system; 

(7) an insurance company; ) 

(8) adealer in precious metals, stones or Newele: 

(9) a pawnbroker; | | | Oiw nn 

(10) ©a loan or finance company; 

(11)"a travel agency; ° 

(12) alicensed sender of money; 

(13) a telegraph company; 

(14) a business engaged in aie sales, including automobile, airplane and boat sales; 

(15) a currency exchange; 

(16) a person involved in real estate sloaings and settlements; or 

(17) -an agency or authority of a‘state or local government carrying outa duty or moa of 
a business described inthis subsection; ’'' . 
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30-51-3 MONEY LAUNDERING 30-51-3 


B. "financial transaction" means a purchase, sale, loan, pledge, gift, transfer, delivery or other 
disposition of any monetary instrument or the movement of funds by wire or other means; 

C. "monetary instrument" means coin or currency of the United States or any other coun- 
try, traveler's checks, personal checks, bank checks, money orders, investment securities in 
bearer form or in such other form that title passes upon delivery of the security and negotiable 
instruments in bearer form or in such other form that title passes upon delivery of the instru- 
ment; 

D. "person" means an individual, corporation, partnership, trust or estate, joint stock company, 
association, syndicate, joint venture, unincorporated organization or group or other entity; 

E. "proceeds" means property that is acquired, delivered, produced or realized, whether di- 
rectly or indirectly, by an act or omission; 

F. "property" means anything of value, including real, personal, tangible or intangible prop- 
erty;and 

G. "specified unlawful activity" means an act or omission, including any initiatory, preparatory 
or completed offense or omission, committed for financial gain that is punishable as a felony under 
the laws of New Mexico or, if the act occurred outside New Mexico, would be punishable as a felony 
under the laws of the state in which it occurred and under the laws of New Mexico. 


History: Laws 1998, ch. 113,§2. Effective dates. — Laws 1998, ch. 113, § 8, makes the 
Money Laundering Act effective on July 1, 1998. 


30-51-3. Reports filed with the department of public safety; criminal 
penalties. 


A. A financial institution in New Mexico that is required to file a report regarding a financial 
transaction under the provisions of the federal Currency and Foreign Transactions Reporting Act 
and the regulations promulgated pursuant to that act shall file a duplicate of that report with the 
department of public safety; provided, a financial institution that makes a timely filing with an 
appropriate federal agency shall be deemed to have satisfied the reporting requirements of this 
subsection. 

B. A person engaged in a trade or business in New Mexico who, in the course of the trade or 
business, receives more than ten thousand dollars ($10,000) in cash in one financial transaction 
or two or more related financial transactions, and is required to file a report under the provisions 
of 26 U.S.C. Section 60501 and regulations promulgated pursuant to that section, shall file a du- 
plicate of that report with the department of public safety; provided, a person who makes a timely 
filing with an appropriate federal agency shall be deemed to have satisfied the reporting require- 
ments of this subsection. 

C. A financial institution, a person engaged in a trade or business or an officer, employee 
or agent of either who files or keeps a record pursuant to the provisions of this section or who 
communicates or discloses information or records pursuant to the provisions of this section 
shall not be liable to its customer or to any person for any loss or damage caused in whole or 
in part by the making, filing or governmental use of the report or information contained in the 
report. 

D. Any person who releases information received pursuant to the provisions of this section, 
except in the proper discharge of his official duties, is guilty of a misdemeanor. 

E: A person who knowingly: . 

(1) fails to file a report with the department of public safety required pursuant to the 
provisions of this section is subject to a fine of not more than ten percent of the value of the 
financial transaction required to be reported or five thousand dollars ($5,000), whichever is 
greater; or 

(2) provides any false or inaccurate information or knowingly conceals any material 
fact in a report required pursuant to Subsections A and B of this section is guilty of a fourth 
degree felony. 
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30-51-4 CRIMINAL OFFENSES 30-51-4 


F. »Notwithstanding any other provisiomof law, a violation of this section constitutes a BORETREG, 
punishable offense for each transaction or exemption. 

G.. Any report, record; information, analysis or request obtained by reap batidthadeate of mints 
safety or other agency pursuant to the provisions of this section is not a public record as defined 
in Section 14-3-2 NMSA 1978 and is not subject to disclosure pursuant to the apligieis: of Sec- 
tion 14-2-1 NMSA 1978. | 

H. A financial institution or person required to file : a frspote pursuant to is provisions of Sub- 
section Aor B of this section shall, at the request of the department of public safety, provide the 
department with access toa copy of the report during the period of time that the financial institu- 
tion or person is required to maintain the report. 


History: Laws 1998, ch. 113, § 3. Compiler's notes. — The federal Currency, and For- 


Effective dates. — Laws 1998, ch. 113, § 8, makes the eign Transactions Reporting Act, referred in Subsection 
Money Laundering Act effective on July 1, 1998. A, was repealed in the general revision of Title 31 USC. 


Similar provisions now appear as 31 USC § 5311 et seq. 


30-51-4. Prohibited activity; criminal penalties; civil penalties. 


A. Itis unlawful for a person who knows that the property involved in a financial transaction 
is, or was represented to be, the proceeds of a specified unlawful activity to: 

(1) conduct, structure, engage in or participate in a financial transaction chal involves 
the property, knowing that the financial transaction is designed in whole or in part to conceal or 
disguise the nature, location, source, ownership or control of the property or to avoid a transaction 
reporting requirement under state or federal law; 

(2) conduct, structure, engage in or participate in a financial transaction that involves the 
property for the purpose of committing or Tpuahering the commission of any other specified unlaw- 
ful activity; 

(3) transport the property with the relat to further a specified unlawful activity, know- 
ing that the transport is designed, in whole or in part, to conceal or disguise the nature, location, 
source, ownership or control of the monetary instrument or to avoid a transaction reporting re- 
quirement under state or federal law; or 

(4) make the property available to another person by means of a financial transactions or 
by transporting the property, when he knows that the property is intended for use by the other 
person to commit or further the commission of a specified unlawful activity. 

B. A person who violates any provision of Subsection A of this section is guilty of a: 

(1) -second degree felony if the illegal financial transaction involves. more than one hun- 
dred thousand dollars ($100,000); | 

(2) third degree felony if the illegal financial transaction involves over fifty thpagend dol- 
lars ($50,000) but not more than one hundred thousand dollars ($100,000); 

(3) . fourth degree felony if the illegal financial transaction involves over ten thousand dol- 
lars ($10,000) but not more than fifty thousand dollars ($50,000); or 

(4) . misdemeanor if the illegal financial transaction involves ten thousand dollars ($10, 000) 
or less. 

C. In addition to any criminal penalty, a person who violates any provision af SabescHce A of 


this section is subject to a civil penalty of three times the value of the property involved in the 


transaction. 

D. Nothing contained in the Money Laundering Act precludes civil or caravan! sear wel pro- 
vided. by the Racketeering Act [30-42-1 through 30-42-6 NMSA 1978] or the Controlled Substances 
Act: [Chapter 30, Article 31 NMSA 1978] or by any other New. Mexico law. Those remedies;are in 
addition to and not in lieu of remedies provided in the Money Laundering Act. 


History: Laws 1998, ch. 113, § 4. Effective dates. — Laws 1998, ch. 113, § 8, makes the 
Money Laundering Act effective on July 1, 1998. 
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30-51-5 HUMAN TRAFFICKING 80-52-1 


30-51-5. Attorney fees; exception. 


No provision of the Money Laundering Act shall apply to a financial transaction involving the 
bona fide fees an attorney accepts for representing a client in a criminal investigation or a pro- 
ceeding arising from a criminal investigation. 


History: Laws 1998, ch. 113,85. Effective dates. — Laws 1998, ch. 113, § 8, makes the 
Money Laundering Act effective on July,1, 1998. 


ARTICLE 52 


Human Trafficking 
Sec. Sec. 
30-52-1. Human trafficking. 30-52-2.1. Posting information about the national hu- 
30-52-1.1. Human trafficking; civil remedy for human man trafficking resource center hotline. 
trafficking victims, 30-52-3. Terminated. 


30-52-1.2. Sealing of records of human trafficking victims. 
30- 52-2. Human trafficking; benefits and services for hu- 
man trafficking victims, 


30-52-1. Human trafficking. 


A. Human trafficking consists of a person knowingly: ' 

(1) recruiting, soliciting, enticing, transporting or obtaining by any means another person 
with the intent or knowledge that force, fraud or coercion will be used to subject the person to la- 
bor, services or commercial sexual activity; 

(2) recruiting, soliciting, enticing, transporting or Sbiaining by any means a person under 
the age of eighteen years with the intent or knowledge that the person will be caused to engage in 
commercial sexual activity; or 

(3). benefiting, financially or by receiving anything of value, from the labor, services or 
commercial sexual activity of another person with the knowledge that force, fraud or coercion was 
used to obtain the labor, services or commercial sexual activity. 

B. The attorney general and the district attorney in the county of jurisdiction have concurrent 
jurisdiction to enforce the provisions of this section. 

C. Whoever commits human trafficking i is guilty of a third degree felony; except if the victim is 
under the age of: 

(1) sixteen, the person is guilty of a second degree felony; or 

(2) thirteen, the person is guilty of a first degree felony. 

D. Prosecution pursuant to this section shall not prevent prosecution pursuant to any other 
provision of the law when the conduct also constitutes a violation of that other provision. 

E. In a prosecution pursuant to this section, a human trafficking victim shall not be charged 
with accessory to the crime of human trafficking. 

F. A person convicted of human trafficking shall, in addition to any other punishment, be or- 
dered to make restitution to the victim for the gross income or value of the victim's labor or ser- 
vices and any other actual damages in accordance with Section 31-17-1 abies 1978. 

G. As used i in this section: in 

(1) "coercion" means: 

(a) causing or threatening to cause harm to any person; 

(b) using or threatening to use physical force against any person; 

(c) abusing or threatening to abuse the law or legal process; 

(d) threatening to report the immigration status of any person to governmental au- 
thorities; or 

(e) knowingly destroying, concealing, removing, confiscating or retaining any actual 
or purported government document of any person; and 
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30-52-1.1 


CRIMINAL OFFENSES 


30-52-1.2 


(2) "commercial sexual activity" means any sexual act or sexually explicit exhibition for 
which anything of value is given, promised to or received by any person. 


History: Laws 2008, ch. 17, § 1. 
Effective dates. — Laws 2008, ch. 17, § 4 made this 
section effective July 1, 2008. 


ANNOTATIONS 


Knowledge of victim's age is not an element of 
human trafficking. — Where defendant was convicted 
of human trafficking, promoting prostitution, accepting 
earnings from a prostitute, contributing to the delin- 
quency of a minor, and conspiracy, and where defendant 
argued that to convict him, a jury must find that he knew 
the victim was under the age of eighteen when the acts 
giving rise to the human trafficking conviction occurred, 
the state was not required to prove the defendant knew 
the victim's age as an element of the offense of human 
trafficking, because common usage and generally ac- 
cepted principles of grammar, as well as the structure 
and language of the statute, indicate the legislature in- 
tended that a jury determine whether "recruiting, solicit- 
ing, enticing, transporting, or obtaining" was done know- 
ingly rather than whether the defendant knew the age 
of the person being recruited, solicited, enticed, trans- 
ported, or obtained. State v. Jackson, 2018-NMCA-066, 
cert. denied. 

Knowledge of the victim's age is not an element 
of the offense of human trafficking of a minor. — 
Where defendant was convicted of human trafficking of 
a person under the age of eighteen years, and where the 
relevant jury instruction did not require the jury to find, 
as an element of the offense, that defendant knew the 
victim was under the age of eighteen years, there was no 


instructional error because "knowingly", in Subsection A 
of this section describes the action of recruiting, soliciting, 
enticing, transporting or obtaining, not the age require- 
ment. The state was not required to prove that defendant 
knew the victim's age as an element of the offense. State v. 
Carson, 2020-NMCA-015, cert. denied. 

Sufficient evidence to support human trafficking 
conviction. — Where defendant was convicted of hu- 
man trafficking, promoting prostitution, accepting earn- 
ings from a prostitute, contributing to the delinquency of 
a minor, and conspiracy, defendant's conviction for human 
trafficking was supported by substantial evidence where 
the evidence presented at trial established that defendant 
created an advertisement for the victim on a website com- 
monly used to advertise prostitution services, that defen- 
dant took the victim to a gas station and dropped her off 
there intending for her to exchange sex for money, and that 
the victim was seventeen years old at the time, State vu. 
Jackson, 2018-NMCA-066, cert. denied. 

Sufficient evidence of conspiracy to commit hu- 
man trafficking. — Where defendant was convicted of 
human trafficking, promoting prostitution, accepting earn- 
ings from a prostitute, contributing to the delinquency of a 
minor, and conspiracy, defendant's conviction for conspiracy 
to commit human trafficking was supported by substantial 
evidence where the evidence presented at trial established 
that defendant instructed his co-conspirator to create an ad- 
vertisement for the victim on a website commonly used to 
advertise prostitution services and that the co-conspirator 
agreed to do. State v. Jackson, 2018-NMCA-066, cert. denied, 


30-52-1.1. Human trafficking; civil remedy for human trafficking victims. 


A. A human trafficking victim may bring a civil action in any court of competent jurisdiction 
against an alleged human trafficker for actual damages, compensatory damages, punitive dam- 
ages, injunctive relief or any other appropriate relief. Where the court finds that a defendant's ac- 
tions were willful and malicious, the court may award treble damages to the plaintiff. A prevailing 
plaintiff is also entitled to recover reasonable attorney fees and costs. 

B. Acivil action pursuant to this section shall be forever barred unless the action 1 is filed within 
ten years from the date on which: 

(1) the defendant's human trafficking actions occurred; or 
(2) the victim attains eighteen years of age if the victim was a minor when the ae ae 
actions occurred. 


Effective dates. — Laws 2013, ch. 200, § 5 made Laws 
20138, ch. 200, § 1 effective July 1, 2013. 


History: Laws 2013, ch. 200, § 1. 


30-52-1.2. Sealing of records of human trafficking victims. 


A. On petition to the district court, a person who is a victim of human trafficking who has been 
charged with crimes arising out of the actions of someone charged with human trafficking may 
have all legal and law enforcement records of the charges and convictions in the person's case 
sealed. The court may issue an order sealing records and files if the court finds: 

(1) the petitioner is a victim of human trafficking; 

(2) the charge or conviction is for a non-homicide crime; and 

(3) the petitioner's involvement in the offense was due to duress, coercion, use of force, 
threat to or fraud committed against the petitioner by a person who has committed human traf- 
ficking involving the petitioner. 
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30-52-2 HUMAN TRAFFICKING 30-52-2 


B, Reasonable notice of the petition shall be given to the district attorney or prosecutor who 
filed the original case and to the law enforcement agency that has custody of the law enforcement 
files and records for the case. 

C. Upon the entry of the sealing order, the proceedings in the case shall be treated as if they 
never occurred and all index references shall be deleted. The court, law enforcement agencies and 
the petitioner shall respond to an inquiry that no record exists with respect to the petitioner for 
the referenced case. Copies of the sealed order shall be sent by the court to the district attorney 
or prosecutor who filed the original case, and each law enforcement agency shall be named in the 
order. 

D. Inspection of files and records or release of information in the records included in the seal- 
ing order may be permitted by the court only upon subsequent order of the court ona showing of 
good cause after notice to all parties to the original petition. 


History: Laws 2013, ch. 200, § 2. Effective dates. — Laws 2013, ch. 200, § 5 made Laws 
2013, ch. 200, § 2 effective July 1, 2013. 


30-52-2. Human trafficking; benefits and services for human trafficking 
| victims. 


A. Human trafficking victims found in the state shall be eligible for benefits and services from 
the state until the victim qualifies for benefits and services authorized by the federal Victims of 
Trafficking and Violence Protection Act of 2000; provided that the victim cooperates in the inves- 
tigation or prosecution of the person charged with the crime of human trafficking. Benefits and 
services shall be provided to.eligible human trafficking victims as: quickly as can reasonably be ar- 
ranged regardless of immigration status and shall include, when appropriate to a.particular case: 

(1) case management; 

(2). emergency temporary housing; . 

(3) health care; 

(4) ‘mental health counseling; 

(5) drug addiction screening and treatment; 

(6) language interpretation, translation services and English language instruction; 

(7) job training, job placement assistance and post-employment services for job retention; 

(8) child care; 

(9) advocacy services; 

(10) state-funded cash assistance; 

(11) food assistance; 

(12) services to assist the victim and the victim's family members; and 

(18) other general assistance services and benefits as determined by the children, youth 
and families department or the human services department. 

B. A human trafficking victim advocate shall be provided immediately upon identification by 
law enforcement of a human trafficking victim. 

C. Before providing benefits and services pursuant to Subsection A of this section, law enforce- 
ment shall certify to the human services department and the children, youth and families depart- 
ment that a person is: : 

(1) avictim of human trafficking; and 
(2) cooperating in the investigation or prosecution of the person charged with the crime of 
human trafficking. 

D. A-victim's ability to cooperate shall be determined by the court, if that issue is raised by a 
human trafficking victim advocate. The victim is not required to cooperate if the court determines 
that the victim is unable to cooperate due to physical or psychological trauma. Benefits and ser- 
vices shall continue unless the court rejects the victim's claim regarding inability to cooperate. 
A victim who is'younger than eighteen years of age is eligible for benefits and services without a 
finding by the court. Any court proceeding regarding the victim's ability to cooperate shall be held 
in camera. The human trafficking victim advocate shall be allowed to attend the proceeding. The 
record of any such proceeding shall be sealed. 
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30-52-2.1 CRIMINAL OFFENSES 30-52-2.1 


E. The attorney general shall coordinate plans developed by state and local law enforcement 
agencies to provide a human trafficking victim or the victim's family members protection from 
retaliatory action immediately upon identifying the presence in the state of a victim who offers 
state or local law enforcement agencies information regarding a perpetrator of human trafficking. 

F. The prosecuting authority shall take all reasonable steps within its ie aris to PORES a 


human trafficking victim with: 


(1) all necessary documentation required peer to federal law for an adjustment of im- 


migration status that applies to:that victim; and 


(2) assistance in accessing civil legal services providers aio are able to Stil for adjast- 


ment of immigration status on behalf of io victim. 


G. As used in this section: 


(1) "human trafficking victim" means a person pubjactod to human trafficking: seat 
(2) "human trafficking victim advocate" means a person provided by a state or nonprogt 
agency with experience in providing services for victims of crime. 


History: Laws 2008, ch. 17, § 2; 2013, ch. 200, § 3. 

The 2013 amendment, effective July 1, 2013, pro- 
vided additional services and benefits for human traf- 
ficking victims; in Subsection A, in the second sentence 
of the introductory paragraph, after "trafficking vic- 
tims", added "as quickly as can reasonably be arranged", 
after “immigration status and", deleted "may". and 


added "shall", and after "shall include", added "when _ 


appropriate to a particular case"; added Paragraphs (8) 
through (11) of Subsection A; in Paragraph (13) of Sub- 
section A, after "families department" added "or the hu- 


man services department"; added Subsections B through . 


F; in Paragraph (1) of Subsection G, after "human traf- 
ficking", deleted "by a person charged in New Mexico 
with the crime of human trafficking"; and added Para- 
graph (2) of Subsection G. 


30- 52- 2.1. Posting information about the sutton human trafficking 
resource center hotline. 


A. An employer subject to the Minimum Wage Act [50-4-19 through 50-4-30 NMSA 1978], 


a person licensed pursuant to Sections 60-6A-2 through 60-6A-5 NMSA 1978, a health facility 
licensed pursuant to the Public Health Act [Chapter 24, Article 1 NMSA 1978] and a state or 
local government agency that manages a transportation facility, including a highway rest area, 
shall post a sign containing the following notice in English and in Spanish and in any other 
written language where ten percent or more ofthe workers or users of a covered eas speak 
that language: 

"NOTICE ON HUMAN TRAFFICKING: OBTAINING FORCED: LABOR OR SERVICES IS 
A CRIME UNDER NEW MEXICO AND FEDERAL LAW. IF YOU OR SOMEONE YOU KNOW 
IS A VICTIM OF THIS CRIME, CONTACT THE FOLLOWING: IN NEW MEXICO, CALL OR 
TEXT 505-GET-FREE (505-438-3733); OR CALL THE: NATIONAL HUMAN TRAFFICKING RE- 
SOURCE CENTER HOTLINE TOLL-FREE AT 1-888-373-7888 FOR HELP. YOU MAY ALSO 
SEND THE TEXT "HELP" OR "INFO" TO BEFREE ("233733"). YOU MAY) BEMARN ANONY- 
MOUS, AND YOUR CALL OR TEXT IS CONFIDENTIAL.": 

B. The sign shall be at least eight and one-half inches high and eleven inches wide. It shall be 
displayed in a conspicuous manner in the employer's business facility,.in the licensees’ licensed fa- 
cilities or in the transportation facility clearly visible to the public and employees of the employer 
or licensees. The English language and Spanish language portions and any other written ddnguage 
portions of the sign shall be equal in size, 

C. The director of the labor relations division of the workforce solutions department shall pro- 
vide employers under the Minimum Wage Act with information about the notice required:by this 
section and shall provide a version of the notice onits public access internet web site for employers 
to download or print. 

D, The regulation and licensing department; the children, youth and families department; arid 
the department of health shall each provide their respective licensees with information about the 
notice required by this section and shall provide a version of the notice on their respective peblic 
access internet web sites for licensees to download or print. 

E. When necessary, a department shall update the relevant tel@phone and texting ananene 
provided in the version of the notice posted on its public access internet web site. 


1322 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


30-52-3 DISRUPTION OF COMMUNICATION AND UTILITY SERVICES 30-53-1 


History: Laws 2014, ch. 75, § 1. Effective dates. — Laws 2014, ch. 75, § 2 made Laws 
2014, ch. 75, § 1 effective July 1, 2014. 


30-52-3. Terminated. 


Compiler's notes. — Pursuant to Subsection F of Sec- terminated on July 1, 2016. For provisions of former sec- 
tion 80-52-3 NMSA 1978, the task force to combat hu- tion, see the 2015 NMSA 1978 on NMOneSource.com. 
man trafficking, enacted by Laws 2008, ch. 17, § 3, was 


Disruption of Communication and Utility Services 


Sec. 

30-53-1. Creation of a safety hazard or disruption of com- 
munications and utilities services by theft 
or intentional damage. 


30-53-1. Creation of a safety hazard or disruption of communications 
and utilities services by theft or intentional damage. 


A. Any person who by the theft of, or by intentionally damaging, communications or public util- 
ity equipment, whether customer - or utility-owned, creates a public safety hazard or causes a dis- 
ruption of communications services or public utility services to ten or more households, customers 
or subscribers or causes monetary damage equal to or greater than one thousand dollars ($1,000) 
in value of equipment shall be guilty of a: 

(1) misdemeanor for a first and second offense, punishable pursuant to Section 31-19-1 
NMSA 1978; or 

(2) fourth degree felony for third and subsequent offenses, punishable pursuant to Sec- 
tion 31-18-15 NMSA 1978. 

B. As used in this section, "equipment" means utility system materials, including communica- 
tions towers and associated material, telephone lines, railroad and other industrial safety com- 
munication devices or systems, electric towers, electric transformers, metering equipment, electric 
grounding wires and electric and natural gas transmission and distribution facilities. 


History: Laws 2014, ch. 30, § 1. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 30 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 31 


Criminal Procedure 


Art. 
1. Issuance of Process and Warrants, 31-1-1 to 31-1-8 
1A. DNA Evidence, 31-1A-1 to 31-1A-2 
2. Fresh Pursuit, 31-2-1 to 31-2-8 
3. Bail, 31-3-1 to 31-3-12 
3A. Witness Immunity, 31-3A-1 
4, Extradition, 31-4-1 to 31-4-31 
5. Interstate Compacts, 31-5-1 to 31-5-20 
6. Grand Jury, 31-6-1 to 31-6-15 
7, Indictments and Proof of Ownership for Offenses Concerning Domestic Animals, 
31-7-1 
8. Out-of-State Witnesses, 31-8-1 to 31-8-6 
9. Mental IIness and Competency, 31-9-1 to 31-9-4 
10. Commission of Crimes by Indians, Repealed 
11. Appeals and Post-Conviction Remedies, 31-11-1 to 31-11-6 
12. Fines, Fees and Costs, 31-12-1 to 31-12-13 
13. Civil Rights and Pardons, 31-13-1 
14, Execution of Death Sentence, Repealed 
15. Public Defenders, 31-15-1 to 31-15-12 
16. Defense of Indigents, 31-16-1 to 31-16-10 
16A. Preprosecution Diversion, 31-16A-1 to 31-16A-8 
17. Victim Restitution, 31-17-1 
18. Criminal Sentencing, 31-18-1 to 31-18-26 
18A, Sentencing Guidelines, Repealed 
18B. Hate Crimes, 31-18B-1 to 31-18B-5 
19. Sentencing Authority for Misdemeanors, 31-19-1 
19A, Penalty Assessments, 31-19A-1 
20. Sentencing, 31-20-1 to 31-20-13 
20A. Capital Felony Sentencing, 31-20A-1 to 31-20A-6 
21. Sentence, Pardons and Paroles, 31-21-1 to 31-21-27 
22. Crime Victims Reparations, 31-22-1 to 31-22-24 
23. Crime Victims Immunity, 31-23-1 
24, Crime Victims' and Witnesses' Bill of Rights, Repealed 
~ 25. Victim Counselor Confidentiality, 31-25-1 to 31-25-6 
26. Victims of Crime, 31-26-1 to 31-26-16 
27. Forfeiture, 31-27-1 to 31-27-11 
28. Crime Reduction Grant, 31-28-1 to 31-28-6 
29. Uniform Collateral Consequences of Conviction, 31-29-1 to 31-29-16 
30. Violence Intervention Program, 31-30-1 to 31-30-9 


ARTICLE 1 


Issuance of Process and Warrants 


Sec. Sec. 

31-1-1. Short title. 31-1-6. Citation in lieu of arrest without a warrant: 
31-1-2. Definitions. 31-1-7. Arrest without warrant; liability. 

31-1-3. Method of prosecution. 31-1-8. Identification of minor or dependent children upon 
31-1-4. Criminal actions; docketing action; service; return. arrest; required inquiry; guidelines. 
31-1-5.. Procedures on arrest; reports. 
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31-1-1 CRIMINAL PROCEDURE 31-1-2 


31-1-1. Short title. 


Sections 31-1-1 through 31-3-9 NMSA 1978 may be referred to as the "Criminal Procedure 
Act". ’ 


History: 1953 Comp., § 41-1-1, enacted by Laws ANNOTATIONS 
1972, ch. 71, § 4; 1973, ch. 73, § 1. 


Repeals and reenactments. — Laws 1972, ch. 71, § Law reviews. — For article, "Survey of New Mexico 


4, repealed 41-1-1, 1953 Comp., relating to complaints, ex- Law, 1982- 83: Criminal Procedure," see 14 N.M.L. Rev. 


amination of complainants and witnesses, warrants and 109 (1984). F 
enacted a new 21-1-1 NMSA 1978. For comment, "Survey of New Mexico Law: Criminal 


Procedure," see 15 N.M.L. Rev. 263 (1985). 


31-1-2. Definitions. 


Unless a specific meaning is given, as used in the Criminal Procedure Act: 

A. "accused" means any person charged with the violation of any law of this state imposing a 
criminal penalty; 

B. "bail bond" is a contract between surety and the.state to the effect that the accused 
and the surety will appear in court when required and will comply with all conditions of the 
bond; 

C. "defendant" means any person accused of a violation of any law of this state imposing a 
criminal penalty; 

D. "felony" means any crime so designated by law or if upon conviction thereof a sentence of 
death or of imprisonment for a term of one year or more is authorized; 

KE. "person", unless a contrary intention appears, means any individual, estate, trust, receiver, 
cooperative association, club, corporation, company, firm, partnership, joint-venture, syndicate or 
other entity; yl’ wats 

F. "police officer", "law enforcement officer", "peace officer" or "officer" means any full-time sal- 
aried or certified part-time salaried officer he by virtue of office or public employment is vested 
by law with the puty to maintain the public peace; 

G. "recognizance" means any obligation of record entered into before a court requiring the ac- 
cused to appear at all appropriate times or forfeit any bail and be subject to criminal penalty for 
failure to appear; 

H. "release on personal recognizance" or "release on own recognizance" means the. release of 
a defendant without bail, bail bond or sureties upon the defendant's pronige to appear at all ap- 
propriate times; 

I. "rules of civil procedure" means rules of civil procedure for the Aineret courts of the state of 
New Mexico, as may be amended from time to time; 

J. "rules of criminal procedure" means rules of criminal procedure for the district courts, mag- 
istrate courts and municipal courts adopted by the New Mexico supreme court, as may be amended 
from time to time; 

K. "misdemeanor" means any offense for which a authorized penalty upon conviction:is im- 
prisonment in excess of six months but less than one year; and 

L. "petty misdemeanor" means any offense so designated by law or if upon conviction a sen- 
tence of imprisonment for six months or less is authorized. 


History: 1953 Comp., § 41-1-2, enacted by Laws ANNOTATIONS 
1972, ch. 71, § 5; 1973, ch. 73, § 2; 1979, ch. 123, § 1; r “gags ae 
2009, ch. 249, § 1. No "accused" prior to commencement of criminal 

Repeals and reenactments. — Laws 1972, ch. 71, proceedings. — Where no complaint, information or in- 
§ 5, repealed 41-1-2, 1953 Comp., relating to warrants and dictment has been filed which names the accused, and no 
affidavits of information and belief, and enacted a new 31- criminal prosecution has been commenced, the defendant 
1-2 NMSA 1978. is not an "accused" nor a "defendant." Sanchez v. Attorney, 

The 2009 amendment, effective June 19, 2009, in. Gen., 1979-NMCA-081, 93 N.M. 210, 598 P.2d 1170. 
Subsection F, after "full-time salaried", added "or certified _Petty misdemeanor does not include violations of 
part-time salaried", city ordinances in this penalty range, since such a viola- 


tion is not a misdemeanor. 1973 Op. Att'y Gen. No. 73-46. 
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31-1-3 ISSUANCE OF PROCESS AND WARRANTS 31-1-4 


31-1-3. Method of prosecution. 


A criminal prosecution shall be commenced, conducted and terminated in accordance with Rules 
of Criminal Procedure. All pleadings, practice and procedure shall be governed by such rules. 


History: 1953 Comp., § 41-1-3, enacted by Laws rights action against county officials, including the county 
1972, ch. 71, § 6. sheriff and the county jail warden, alleging that the de- 
Repeals and reenactments. — Laws 1972, ch. 71, § 6, tainees' arraignment delays in county jail violated their 
repealed 41-1-3, 1953 Comp., relating to unlawful arrests due process rights, and where the district court granted 
and enacted a new section. defendants’ motion to dismiss for failure to state a valid 
Cross references. — For Rules of Criminal Procedure, claim, the district court did not err in granting defen- 
see Rules 5-101 NMRA et seq. dants' motion because compliance with the requirement 


to arraign detainees within fifteen days lay solely with 


ANNOTATIONS the court, because an arraignment is a court proceeding 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Limi- that takes place only when scheduled by the court. Rule 
tations on state prosecuting attorney's discretion to ini- 5-303 NMRA does not impose any duties on the sheriff 
tiate prosecution by indictment or by information, 44 or warden to bring an arrestee to court in the absence of 
ALR 4th 401. a scheduled arraignment. Moya v. Garcia, 895 F.3d 1229 


No obligation for sheriff or warden to schedule (10* Cir. 2018). 
arraignment. — Where detainees filed a federal civil 


31-1-4. Criminal actions; docketing action; service; return. 


A. Upon filing of the complaint of a law enforcement officer, the court shall docket the action. 
Upon the filing of the complaint of any other person, the court shall collect the docket fee from the 
person before docketing the action. 

B. Upon the docketing of any criminal action, the court may issue a summons directing the 
defendant to appear before the court at a time stated in the summons. 

C. When a warrant is issued in a criminal action, it shall be directed to a law enforcement of- 
ficer, and the defendant named in the warrant shall, upon arrest, be brought by the officer before 
the court without unnecessary delay. 

D. Itshall be the duty of the clerk of the district court to issue process in criminal cases filed in 
the district court. It shall be the duty of the clerk of the magistrate court or the magistrate, if there 
is no clerk, to issue process in criminal cases filed in the magistrate court. It shall be the duty of 
the law enforcement officer to whom process is directed to execute process and return the same to 
the clerk of the court from which process is issued or, if there is no clerk of the court, to the judge 
thereof. 

E. Except for criminal actions filed in municipal court, all police officers authorized to serve 
process issued in any criminal action have jurisdiction to serve such process in any county of this 
state. 


History: 1953 Comp., § 41-1-4, enacted by Laws purpose being preservation of personal security and lib- 


1972, ch. 71, § 7; 1975, ch. 242, § 11. erty of individual, by forbidding issuance of a warrant ex- 
Repeals and reenactments. — Laws 1972, ch. 71, § 7, cept upon probable cause shown under oath, and by pre- 
repealed 41-1-4, 1953 Comp., relating to officers empow- venting as far as possible the institution of baseless and 
ered to issue warrants, and enacted a new 31-1-4 NMSA unfounded prosecution. State v. Trujillo, 1928-NMSC-016, 
1978. 33 N.M. 370, 266 P. 922. 
Cross references. — For method of arrest for gam- Complaint subscribed by sheriff was insufficient 
bling, see 30-19-12 NMSA 1978. to invoke jurisdiction of district court where crimes 
For arrest under forest-fire laws, see 30-32-3 NMSA 1978. charged therein, burglary and grand larceny, purported in 
For arrests for traffic offenses, see 66-8-122 NMSA 1978 each case to be a felony. State v. Chacon, 1957-NMSC-030, 
et seq. 62 N.M. 291, 309 P.2d 230. 
For issuance of summons or warrant, see Rule 5-208 Validity of complaint insignificant. — Where appel- 
NMRA. lant was arrested by drugstore owner who apprehended 
appellant outside his store in early morning, then ap- 
ANNOTATIONS pellant was properly arrested without warrant on prob- 


able cause, and appellant was properly before the justice 

of the peace (now magistrate court) regardless of valid- 

ity of final complaint of the store owner. State v. Hudson, 
Constitutional provision and statute in pari ma- 1967-NMSC-164,78 N.M. 228,430 P.2d 386. 

teria. — Constitutional provisions relative to arrests, Purpose of warrant is to acquire jurisdiction over the 


Acadia ‘art. II, § 10 a tat- person of the accused - to bring him before the court. State 
ata wore ta be considered in part materia their general _-& Barreras, 1958-NMSC-085, 64 N.M. 300, 328 P.2d 74. 


Compiler's notes. — Some of the following annota- 
tions are from cases and opinions which were decided un- 
der former law. 
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31-1-5 


Section read with common-law rule. — This sec- 
tion (former 41-8-1, 1953 Comp.) was to be read in con- 
nection with the. common-law rule that an officer may 


CRIMINAL PROCEDURE 


arrest, without a warrant, a person whom he has prob- . 


able cause to believe guilty of a felony. State v. Barreras, 
1958-NMSC-085, 64 N.M, 300, 328 P.2d 74. 

Definition of warrant, — A warrant is a writ or pre- 
cept issued by a magistrate, justice or other. competent 
authority, addressed to a sheriff, constable or other offi- 
cer, requiring him to arrest the body of a person therein 
named, and bring him before. the magistrate court, to 
answer, or be examined, touching some offense which 
he is charged with having committed. State v, Barreras, 
1958-NMSC-085, 64 N.M. 300, 328 P.2d 74. 

Warrant valid. — A warrant based upon a detective's 
information and belief affidavit and approved in writ- 
ing by the assistant district attorney was valid. State v. 
Slicker, 1968-NMCA-085, 79 N.M..677, 448 P.2d 478, 

When no warrant required. — Under former 41-3-8, 
1953 Comp., the issuance of a warrant was not necessary to 
confer jurisdiction over the person of an accused who had 
already been arrested with probable cause and who was 
under confinement, State v. Barreras, 1958-NMSC-085, 64 
N.M. 300, 328 P.2d 74. 


Arrest of both defendant and party named in war- | 


rant upheld. — Arrest was proper where defendant was 
in company of party for whom. arresting officer had war- 
rant and officer had been advised that party for whom 
he had warrant was accompanied by man answering de- 
fendant's description when alleged acts were committed. 
State v, Gibby, 1967-NMSC-219, 78 N.M. 414, 482 P.2d 
258. 


"Process" defined. — The term "process, " as used in ©’ 


Subsections D and E, is meant to be generic, including, 
summons, writs, warrants, and orders. State v. Gutierrez, 
1985-NMCA- 034, 102 N.M. 726, 699 P.2d 1078, cert. de- 
nied, 102 N.M. 734, 700 P.2d 197. 

Warrants in criminal cases may issue on Sunday. — 
Setting and accepting appearance bonds are ministe- 
rial acts that may be performed on Sunday in felony 
cases as well as misdemeanor cases. 1961-62 Op. Att'y 
Gen, ; 61-56. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 5 Am. 
Jur, 2d Arrest § 10 et Beq.; 21 Am. Jur. 2d Criminal Law 
§§ 408, 409. 


Gonstitutionality of statute or ordinance. authorizing ) 


arrest, 1 A.L.R. 585. 

Advice or order from superior officers as defense to a 
police officer for making an unlawful arrest, 3 A.L.R. 647. 

Liability for loss of property left unprotected when 
owner was wrongfully arrested, 5 A.L.R. 362. 

Effect of defects or informalities as to appearance or 
return day in summons or notice of commencement of ac- 
tion, 6 A.L.R.. 841, 97 A.L.R. 746, 

Time at which an arrest is made as affecting its legality 
or liability for making it, 9 A.L.R. 13850. 

Who may take affidavit as basis for warrant of arrest, 
16 A.L.R. 923. 

Necessity of showing warrant upon making arrest un- 
der warrant, 40 A.L.R. 62. 


31- 1 5. Procedures on arrest; reports. 


31-1-5 


Liability for false imprisonment, of officer executing 
warrant for arrest as affected by its being returnable to 
wrong court, 40 A.L,R. 290. 

Power of private person to whom warrant of arrest is 
directed to deputize another to make the arrest or to del- 
egate his power in that respect, 47 A.L.R. 1089. 

Territorial extent of power to arrest under a warrant, 
61 A.L.R, 377, 

Unlawfulness of arrest as.. affecting Sth aes or 
power of court to proceed in criminal case, 96 A.L.R. 982. 

Civil liability of officer making arrest under warrant as 
affected by, his failure to exhibit warrant, or to state fact 
of, or substance of, warrant, 100 A.L.R, 188, 

Prohibition as remedy in case of defective indictment, 
information or complaint, 102 A.L.R. 298. 

Error in naming the offense covered by allegations of 
specific facts in complaint, indictment or information, 4121 
A.L.R. 1088. 

Summons as amendable to cure error or omission in 
naming or describing court or judge, or place of court's 


convening, 154 A.L.R. 1019. 


Immunity of nonresident defendant in criminal’ case 
from service of process, 20 A.L.R.2d-163. 

Omission of signature of issuing officer on civil process 
or summons as affecting jurisdiction ofthe person, 37 
A.L.R.2d 928. 

Private citizen's right to institute mandamus to compel 
a magistrate or other appropriate official to issue a war- 
rant; or the like, for an arrest, 49 A.L.R.2d 1285, 

Privilege of party, witness or attorney, while going to, at- 
tending or returning from court as extending to privilege 
from arrest for crime, 74 A.L.R.2d 592. 

Delay between filing of complaint or other charge and 
arrest of accused as violation of right to speedy trial, 85 
A.L.R.2d 980. 

Mistake or error in middle initial or middle name of 
party as vitiating or invalidating civil process, summons, 
or the like, 6 A.L.R.3d 1179, . , gd 

Criminal liability for obstructing process as affected by 
invalidity or irregularity of the process, 10 A.L.R.3d 1146. 

Civil liability of one making false or fraudulent return 
of process, 31 A.L.R.3d 1393. 

Modern status of rules as to right to forcefully resist il- 
legal arrest, 44 A.L.R.3d 1078. 

Right to resist excessive force used in accomplishing 
lawful arrest, 77 A.L.R.3d 281. 

Individual's: right to present complaint or evidence of 
criminal offense to grand jury, 24 A.L.R.4th 316. 

Liability for false arrest or imprisonment under war- 
rant as affected by mistake as to identity of person ar- 
rested, 39 A.L.R.4th 705. 

Validity of arrest made in reliance upon uncorrected 
or outdated warrant list or similar police. records, 45 
A.L.R.4th 550. 

Media's dissemination of material in violation of injunc- 
tion or restraining order as contempt - federal cases, 91 
A.L.R. Fed. 270. 

6A C.J.S. Arrest §§ 43 to 60; 22 C.J.S. Criminal pay §§ 
324 to 338. 


A. Following debede any person accused of a crime is entitled to have reasonable opportunity 
to make three telephone calls beginning not later than twenty minutes after the time of arrival 
at a police station, sheriff's office or other place of detention. Nothing in this subsection limits any 
right to make telephone calls at any time later than twenty minutes after the time of arrival: at 


the pahice station. 
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an 


31-146 ISSUANCE OF PROCESS AND WARRANTS 31-1-6 


B. Every accused shall be brought before a court having jurisdiction to release the accused 
without unnecessary delay. 
C. Within eighteen hours after the arrest of any person accused with having committed a mis- 
demeanor or a felony, the arresting law enforcement agency shall notify the district attorney of: 
(1) the name of the accused; and 
(2) the offense charged. 


History: 1953 Comp., § 41-1-5, enacted by Laws right to make three calls nor addresses an officer's duty 
1973, ch. 73, § 3. to inform a defendant of the defendant's entitlement to 
— Laws 1972, ch. 71, § 18, repealed former make the calls. State v. Coleman, 2011-NMCA-087, 150 

41-1-5, 1953 Comp., relating to issuance of warrants for N.M. 622, 264 P.3d 523, cert. denied, 2011-NMCERT-008, 


fugitives. 268 P.3d 513. 
Effect of denial to accused to make calls, — Ab- 
ANNOTATIONS sent prejudice, no basis for release is established by 


Fuse . £ te inno teloniaetis ealle. denial of use of a telephone after arrest. State v. Gibby, 
ert aittetedant claiest thet dikedues nad uei.teeet 4 ,JPeT NER ZIS, TENA A416, 451 Dad 268 

informed that defendant could make three telephone calls Burden of proof. — Once a defendant proves that he 
after arrest, the trial court did not abuse its discretion 4S been denied access to a telephone for an extended pe- 
when the court refused defendant's request to instruct the riod of time, the state bears the burden of proving a : 
jury on the req : ts of Section 31-1-5 NMSA 1978, able basis for the denial State nu Bearly, 1991-NMCA-022, 


because the statute neither provides a defendant with a 112 N.M. 50, 811 P2d 83. 


81-1-6. Citation in lieu of arrest without a warrant. 


A. Alaw enforcement officer who arrests a person without a warrant for a petty misdemeanor 
or any offense under Chapter 17 NMSA 1978 may offer the person arrested the option of accepting 
a citation to appear in lieu of taking the person to jail. 

B. A citation issued pursuant to this section shall contain the name and address of the cited 
person, the offense charged and the time and place to appear. The citation may be a paper citation 
or an electronic version of a paper citation. Unless the person requests an earlier date, the time 
specified in the citation shall be at least three days after issuance of the citation. The law enforce- 
ment officer shall explain the person's rights not to sign a citation, the effect of not signing the 
citation, the effect of signing the citation and the effect of failing to appear at the time and place 
stated on the citation. 

C. The person's signature on the citation constitutes a promise to appear at the time and place 
stated in the citation. One copy of the citation to appear shall be delivered to the person cited, and 
the law enforcement officer shall keep a duplicate copy for filing with the court as soon as practi- 
cable. 

D. A law enforcement officer who prepares a citation pursuant to this section may use a paper 
citation form or an electronic citation form to record the information required by this section. Re- 
gardless of the form of citation used, a physical copy of the citation shall be delivered to the person 
cited as required by this section. An electronic citation may be signed electronically and the law 
enforcement officer's copy of a citation may be filed with the court electronically. 

E. A citation issued pursuant to this section is a valid complaint if the person receives and 
signs the citation in paper or electronic form. 

F. Itis a petty misdemeanor for a person signing a citation not to appear at the time and place 
stated in the citation regardless of the disposition of the offense for which the citation was issued. 
A written promise to appear may be complied with by appearance of counsel. 


History: 1953 Comp., § 41-1-6, enacted by Laws Temporary provisions. — Laws 2013, ch. 197, $5 pro- 
1973, ch. 73, § 4; 1987, ch. 114, § 1; 2013, ch. 197, § 1. vided that the department of public safety and the motor 
Repeals. — Laws 1972, ch. 71, § 18, repealed former vehicle division of the taxation and revenue department 
41-1-6, 1953 Comp., relating to process issued to the shall develop procedures to carry out the provisions of 


sheriff. Laws 2013, ch. 197, $$ 1 to 4. 

The 2013 amendment, effective July 1, 2013, provided The 1987 amendment, effective June 19, 1987, in 
for the use of electronic citations; in Subsection B, added Subsection A, inserted “or any offense under Chapter 17 
the second sentence; added Subsection D; and in Subsec- NMSA 1978" following “without a warrant a petty mis- 


tion E, after “if the person", deleted "receiving it appears demeanor”. 
in court" and added the remainder of the sentence. 
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ANNOTATIONS 


No right to counsel upon issuance of citation. — 
A person issued a citation and placed under custodial ar- 
rest for driving while under the influence of intoxicating 
liquor does not have a constitutional right to counsel im~ 
mediately following a breath alcohol test since it did not 
amount to initiation of judicial criminal proceedings or 
prosecutorial commitment, nor was the period following 
administration of the test a critical stage. State v. Sando- 
val, 1984-NMCA-0538, 101 N.M. 399, 683 P.2d 516. 


Legislative intent, — This statute is not mandatory, 
but the apparent legislative intent is that citations should 
be issued in most petty misdemeanor cases. 1973 ay Att'y 
Gen. No. 73-46. 

Law reviews. — For annual survey of Nea Menicd 
criminal procedure, see 16 N.M.L. Rev, 25 (1986). 

Am, Jur. 2d, A.L.R. and CwJ.S. references, — 5 Am. 
Jur. 2d Arrest § 37 et seq. 

22 C.J.S. Criminal Law § 384. 


31-1-7. Arrest without warrant; liability. 


A. Notwithstanding the provisions of any other law to the contrary, a peace officer may arrest 
a person and take that person into custody without a warrant when the officer is at the scene of 
a domestic disturbance and has probable cause to believe that the person has committed an as- 
sault or a battery upon a household member. As used in this section, "household member" means a 
spouse, former spouse, family member, including a relative, parent, present or former step-parent, 
present or former in-law, child or co-parent of a child, or a person with whom the victim has had a 
continuing personal relationship. Cohabitation is not necessary to be deemed a household member 
for purposes of this section. 

B. No peace officer shall be held criminally or civilly liable for making an arrest pursuant to 
this section, provided he acts in good faith and without malice. 

C. ‘Whether or not an arrest is made pursuant to this section, a peace officer may remain with 


the victim and assist the victim in getting to a shelter or receiving proper medical attention. 


History: Laws 1979, ch. 178, § 1; 1995, ch. 23, § 2. 

Cross references, — For Tort Claims Act, see 41-4-1 
NMSA 1978 et seq. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section A, deleted "family or" preceding "household member" 
at the end of the first sentence, rewrote the second sentence 
which read "As used in this section, ‘family or household 
members' means spouses, former spouses or persons resid- 
ing with each other", and added the third sentence. 


ANNOTATIONS 


Meaning of the phrase "at the scene". — The phrase 
"at the scene" as used in Section 31-1-7(A) NMSA 1978 
must be read broadly to enable a police officer to make 
a warrantless arrest within a reasonable time and dis- 
tance from when and where a domestic disturbance 
occurred. ‘State v. Almanzar, 2014-NMSC-001, rev'g 
2012-NMCA-111, 288 P.3d 238, 

Where defendant and the victim began quarreling in a 
parking lot; defendant kicked the victim; and the police 
arrested defendant for domestic violence at a store across 
the street from the parking lot within minutes after the 
victim called 911, defendant's warrantless arrest was law- 
ful under Section 31-1-7(A) NMSA 1978 because the ar- 
rest was make in close proximity to when and where the 
incident occurred, State v. Almanzar; 2014-NMSC-001, 
rev'g 2012-NMCA-111, 288 P.3d 238, |. 

Warrantless arrest is authorized only at the scene 
of a domestic disturbance. — An officer may not ar- 
rest a suspect for domestic battery under Subsection A 
of Section 31-1-7 NMSA: 1978 without a warrant unless 


the officer is conducting the arrest at the scene where 


~ the, domestic disturbance occurred. State v. Almanzar, 
2012-NMCA-111, 228 P.3d 238, rev'd, 2014-NMSC-001. 


Where police officers responded to a domestic violence 
incident that had occurred in a parking lot between de- 
fendant and defendant's live-in friend; after the incident, 
defendant and defendant's friend had both left the park- 
ing lot and had gone to two separate locations away from 
the parking lot; the officers found defendant at a conve- 
nience store that was near the parking lot; and the officers 
conducted a pat-down search of defendant and discovered 
cocaine in defendant's pants pocket, the district court 
erred in holding that the evidence would have been in- 
evitably discovered during a search incident to a legal ar- 
rest for misdemeanor domestic battery because an arrest 
could only have been effectuated at the parking lot where 
the domestic battery had occurred. State v, Almanzar, 
2012-NMCA-111, 228 P.3d 238, rev'd, 2014-NMSC-001. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Domestic Relations and Juvenile Law," see 
11 N.M.L. Rev. 134 (1981). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
ity, in state criminal trial, of arrest without warrant by 
identified peace officer outside of jurisdiction, when notin 
fresh pursuit, 34 A:L.R.4th 328. 

Validity of arrest made in reliance upon uncorrected 
or outdated warrant list or _ simular police records, 45 
A.L.R.4th 550. 

Burden of proof in civil action for using unreasonable 
force in making arrest as to reasonableness of force used, 
82 A.L.R.4th 598. 


31- 1 8. Identification of minor or Mdependent children upon arrest; 
required i inquiry; guidelines. 


A. Astate or local law enforcement officer who arrests a person slate at the time of the arrest, 
inquire whether the person is a parent or guardian of minor or dependent children who may be at 
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risk as a result of the arrest. The officer shall make reasonable efforts to ensure the safety of minor 
or dependent children at risk as a result of an arrest in accordance with guidelines established by 
the department of public safety. 

B. The department of public safety, in consultation with the children, youth and families de- 
partment, shall establish guidelines and a training program for law enforcement officers foroen- 
suring child safety upon the arrest of a parent or guardian. The:guidelines and ‘training program 
shall include: 

(1) procedures to ensure that law enforcement officers inquire whether arrestees have mi- 
nor or dependent children who may be present or-at another location at the time of the arrest; 
(2) procedures for the proper arrangement of temporary care for children to ensure their 
safety and well-being; and 
(3). education on how the'effects of witnessing a violent crime or other event causes emo- 
tional harm to children and: how law enforcement can assist in mitigating the long-term effects of 
the trauma. 


History: Laws 2007, ch. 89, § 2. IV, § 23, was effective June 15,2007, 90 days after the 


Effective dates. — Laws 2007, ch. 89, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
DNA Evidence 
Sec. : ert tI Sec. 
31-1A-1. Repealed. 31-1A-2. Procedures for post-conviction consideration of 


DNA evidence; requirements. 


31-1A-1.. Repealed. 


Repeals. — Laws 2008 ch. 27, § 2 repealed 81-1A-1 July 1, 2008. For provisions of former section, see the 2002 


NMSA.‘1978, as enacted by Laws 2001, ch. 29, § 1, relating NMSA 1978 on NMOneSource.com. For post-conviction 
to procedures for consideration of DNA evidence, effective consideration of DNA evidence, see 31-1A-2 NMSA 1978. 


31-1A-2. Procedures for post- -conviction idaBaeration of DNA evidence; 


requirements. 


A. A person convicted of a felony, who leactia that DNA evidence will establish the person's in- 
nocence, may petition the district court of the judicial district in which the person was convicted 
to order the disclosure, preservation, production and testing of evidence that can be subjected to 
DNA testing. A copy of the petition shall be served on the district attorney for the judicial district 
in which the district court’is located. A weap shall be granted full, fair and prompt proceed- 
ings upon filing a petition. 

B. As a condition to the district court's pe daar ear of the person's petition, the petitioner 
shall: 

(1) submit 8 DNA testing ordered by the district court; and 
(2) authorize the district attorney's use of the DNA test results to investigate all aspects of 
the case that the petitioner is seeking toreopen, ~' 

C. DNA samples obtained pursuant to Subsection B of this section shall be submitted for DNA 
testing according to the procedures in the DNA Identification Act, and the DNA record shall be 
entered into the federal bureau of investigation's national DNA index system for storage and ex- 
change of DNA records submitted by forensic DNA laboratories. 

D. The petitioner shall show, by a preponderance of the evidence, that: 

(1) the petitioner was convicted of a felony; 
(2) evidence exists that can be subjected to DNA testing; 
(3) the evidence to be subjected to DNA testing: 
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(a) has not previously been subjected to DNA testing; 
(b) has not previously been subjected to the type of DNA testing that i is now being 
requested; or 
(c) . was previously BrAecte to DNA testing, but was tested incorrectly or sinte¥preted 
incorrectly; © 
(4). the DNA testing the petitioner is requesting will be likely to produce admissible evi- 
dence; and 
(5) identity was an issue in the petitioner's case or that if the DNA testing the petitioner 
is requesting had been performed prior to the petitioner's conviction and the results had been ex- 
culpatory, there is a reasonable probability that the petitioner would not have pled:guilty or been 
found guilty. 

E. Ifthe petitioner satisfies the requirements set forth in Subsection D of this section, the dis- 
trict court: shalb appoint counsel for the petitioner, unless the petitioner waives counsel or retains 
the petitioner's own counsel. 

F. After reviewing a petition, the district court may dismiss the petition, order a response by 

the district attorney or issue an order for DNA testing. 

G. The district court shall order all evidence secured that is related to the petitioner's case aa 
that could be subjected to DNA testing. The evidence shall be preserved during the pendency of 
the proceeding. The district court may impose appropriate sanctions, including dismissal of the pe- 
titioner's conviction or criminal contempt, if the court determines that evidence was intentionally 
destroyed after issuance of the court's order to secure evidence. 

H. The district court shall order DNA testing if the petitioner satisfies the requirements set 
forth in Subsections B and D of this section. 

I. Ifthe results of the DNA testing are exculpatory, the district court may set aside the peti- 
tioner's judgment. and sentence, may dismiss the charges against the petitioner with prejudice, 
may grant the petitioner a new trial or may order other appropriate relief. 

J. The cost of DNA testing ordered pursuant to this section shall be borne by the state or the 
petitioner, as the district court may order in the interest of justice. Provided, that a petitioner shall 
not be denied DNA testing because of the petitioner's inability to pay for the cost of DNA testing. 
Testing under this provision shall only be performed by a laboratory that meets the minimum 
standards of the national DNA index system. 

K. The provisions of this section shall not be interpreted to limit: 

(1) other circumstances under which a person may obtain DNA testing; or 
(2) post-conviction relief a petitioner may seek pursuant to other provisions of law. 

L. The petitioner shall have the right to appeal a district court's denial of the requested DNA 
testing, a district court's final order on a petition or a district court's decision regarding relief for 
the petitioner. The state shall have the right to appeal any final order issued by the district court. 
An appeal shall be filed by a party within thirty days to the court of appeals. 

M. The state shall preserve all evidence that is secured in relation to an investigation ¢ or pros- 
ecution of a crime and that could be subjected to DNA testing, for not less than the period of time 
that a person remains subject to incarceration or on probation or parole in connection with the 
investigation or prosecution. 

N. The state may dispose of evidence before the expiration of the time period set forth in Sub- 
section M of this section if: 

(1) no other law, regulation or court order requires that the evilebs be preserved: 

(2) the evidence must be returned to its rightful owner; 

(3) preservation of the evidence is impractical due to the size, bulk or physical dharactet- 
istics of the evidence; and 

(4) the state takes reasonable measures to remove and preserve portions of the eeienae 
sufficient to permit future DNA testing. 

O. In proceedings under this section, the Rules of Evidence and the Rules of Civil Bwexitird for 
the District Courts shall apply. 

P. As used in this section, "DNA" means deoxyribonucleic acid. 
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History: Laws 2003, ch. 27, § 1; 2019, ch. 211, § 4. 

Compiler's notes. — Laws 2005, ch. 28, § 1 repealed 
Laws 2003, ch. 27, § 3, which would have repealed this 
section, effective July 1, 2006. 

The 2019 amendment, effective July 1, 2019, revised 
the procedures for post-conviction consideration of DNA 
evidence by mandating a petitioner has prompt proceed- 
ings, that DNA samples shall be tested according to the 
DNA Identification Act and that the results of the testing 
shall be entered in the FBI national DNA index system, 
and mandated that the Rules of Evidence and Rules of 
Civil Procedures for the district courts shall apply to pro- 
ceedings; in Subsection A, after "court is located.", added 
"A petitioner shall be granted full, fair and prompt pro- 
ceedings upon filing a petition."; added new Subsection 
C and redesignated former Subsections C through M as 


Subsections D through N, respectively; in Subsection M, 
after "incarceration or", deleted "supervision" and added 
“on probation or parole"; added new Subsection O and re- 
designated former Subsection N as Subsection P. 


ANNOTATIONS 


Standard for granting relief. — DNA evidence is 
exculpatory, that is it reasonably tends to negate the 
petitioner's guilt, when it is material to the petitioner's 
innocence, is not merely cumulative, is not merely im- 
peaching or contradictory, and raises a reasonable prob- 
ability that the petitioner would not have pled guilty or 
been found guilty had the DNA testing been performed 
prior to the conviction. State v, Hobbs, 2020-NMCA-044, 
cert. granted. 


ARTICLE 2 


Fresh Pursuit 


Sec, 

31-2-1. Officer of another state entering this. state in 
fresh pursuit; power to arrest and hold fu- 
gitive. 

31-2-2, Arrested person taken before magistrate; hear- 
ing; commitment or discharge. 

31-2-3. Construction of act; power to arrest not limited. 


2-4, "State" includes District of Columbia. 

2-5, "Fresh pursuit" defined. : 

-2-6. Certified copies of law to be distributed. 

2-7. Citation of act. 

2-8. Authority to arrest misdemeanant; fresh pursuit. 


31-2-1. [Officer of another state entering this state in fresh pursuit; 


power to arrest and hold fugitive.] 


Any member of a duly organized state, county or municipal peace unit of another state of the 
United States who enters this state in fresh pursuit, and continues within this state in such fresh 
pursuit, of a person in order to arrest him on the ground that he is believed to have committed a 
felony in such other state, shall have the same authority to arrest and hold such person in custody, 
as has any member of any duly organized state, county or municipal peace unit of this state, to 
arrest and hold in custody a person on the ground that he is believed to have committed a felony 


in this state. 


History: Laws 1937, ch. 12, § 1; 1941 Comp., § 42- 
201; 1953 Comp., § 41-2-1. 

Compiler's notes, — A few states have adopted a Uni- 
form Law on Close Pursuit. Others have adopted a Uni- 
form Law on Fresh Pursuit. However, the Commissioners 
on Uniform State Laws have not as yet promulgated or 
approved uniform laws on the subject. 


ANNOTATIONS 


Section grants same right to New Mexico officer. — 


pursuit of a person who has committed a felony in New 
Mexico, may enter the state of Colorado, arrest such a per- 


‘son there and return him to New Mexico without obtain- 


ing extradition. 1959-60. Op. Att'y Gen. No. 60-66. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Arrest § 72. 

Validity, in state criminal trial, of arrest without war- 
rant by identified peace officer outside of jurisdiction, 
when not in fresh pursuit, 34 A.L.R.4th 328. 

6A C.J.S. Arrest § 18. 


An officer of the New Mexico state police, while in hot 


31-2-2. [Arrested person taken before magistrate; hearing; commitment 
or discharge. | 


If an arrest is made in this state by an officer of another state in accordance with the provisions 
of Section 1 [31-2-1 NMSA 1978] of this act he shall without unnecessary delay take the person 
arrested before a magistrate of the county in which the arrest was made, who shall conduct a 
hearing for the purpose of determining the lawfulness of the arrest. If the magistrate determines 
that the arrest was lawful he shall commit the person arrested to await for a reasonable time the 
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issuance of an extradition warrant by the governor of this state. If the magistrate determines that 
the arrest was unlawful he shall discharge the person arrested. 


Bites Laws 1987, ch. 12, § 2; 1941 Comp., § 42. Cross references. — For extradition, see 31-4-1 NMSA 
202; 1953 Comp., § 41-2-2, 1978 et seq.» loi: 
31-2-3. [Construction of act; power to arrest not limited.] 


Section 1 [31-2-1 NMSA 1978] of this act shall not be construed so as to make unlawl any ar- 
rest in this state which would otherwise be lawful. 


History: Laws 1987, ch. 12, § 3; 1941 bales § 42- 
203; 1953 Comp., § 41-2-3. 


31-2-4. ["State" includes District of Columbia.] 


For the purpose of this act [81-2-1 to 31-2-7 NMSA 1978] the word "state" shall include the Dis- 
trict of Columbia. 


History: Laws 1987, ch. 12, § 4; 1941 Comp, as 42- 
204; 1953 Comp.,, § 41-2-4. 


31-2-5. ["Fresh pursuit" defined. | 


The term "fresh pursuit" as used in this act [31-2-1 to 31-2-7 NMSA 1978] shall include fresh 
pursuit as defined by the common law, and also the pursuit of a person who has committed a 
felony or who is reasonably suspected of having committed’a felony. It shall also include the 
pursuit of a person suspected of having committed a supposed felony, though no felony has 
actually been committed, if there is reasonable ground for believing that a felony has been com- 
mitted. Fresh pursuit as used herein shall not necessarily imply instant pursuit, but pursuit 
without unreasonable delay. 


- History: Laws 1937, ch. 12, § 5; 1941 Comp., § 42- 
205: 1953 Comp., § 41-2-5. 


31-2-6, [Certified copies of law to be distributed. |] 


Upon the passage and approval by the governor of this act [31-2-1 to 31-2-7 NMSA 1978] it shall 
be the duty of the secretary of state (or other officer) to certify a copy of this act to the executive 
department of each of the states of the United States. 


History: Laws 1937, ch. 12, § 6; 1941 Comp., § 42- 
206; 1958 Comp., § 41-2-6. 


31-2-7. [Citation of act.] 
This act [31-2-1 to 31-2-7 NMSA 1978] may be cited as the Uniform:Act on Fresh Pursuit. 


History: Laws 1937, ch. 12, § 8; 1941 Comp., § 42- Uniform Law on Fresh Pursuit. However, the Commis- 
207; 1958 Comp., § 41-2-7, sioners on Uniform State Laws have not as yet promul- 
Compiler's notes. — A few states have adopted a gated or approved uniform laws on the subject. 

Uniform Law on Close Pursuit. Others have adopted a j 
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31-2-8. Authority to arrest misdemeanant; fresh pursuit. 


A. Any county sheriff or municipal police officer who leaves his jurisdictional boundary while 
in fresh pursuit of a misdemeanant whom he would otherwise have authority to arrest shall have 
the authority to arrest that misdemeanant anywhere within this state and return him to the juris- 
diction in which the fresh pursuit began without further judicial process. 

B. For purposes of this section, "fresh pursuit of a misdemeanant" means the pursuit of a per- 
son who has committed a misdemeanor in the presence of the pursuing officer. Fresh pursuit shall 
not necessarily imply instant pursuit, but pursuit without unreasonable delay. 


History: Laws 1981, ch. 102, § 1. Commission of petty misdemeanor, — This sec- 


tion authorizes pursuit of a suspect into another county, 


ANNOTATIONS whether the pursuing officer has reasonable cause to 

The authority to arrest is not limited to custo- believe the suspect guilty of a misdemeanor or only of 
dial arrest, but includes an investigative detention a petty misdemeanor. County of Los Alamos v. Tapia, 
to issue a citation for a traffic violation. State v. Mar- 1990-NMSC-038, 109 N.M. 736, 790 P.2d 1017. 3 
quez, 2008-NMSC-055, 145 N.M. 1, 193 P.3d 548, rev'g Extraterritorial arrest for D.W.I. — This section au- 
2007-NMCA-151, 143 N.M. 79, 173 P.3d 1. thorizes a municipal police officer to make an extraterrito- 

Arrestable misdemeanor. — A municipal police offi- rial arrest for DWI. Incorporated Cnty. of Los Alamos v. 
cer is authorized to pursue a suspect outside the officer's Johnson, 1989-NMSC-045, 108 N.M. 633, 776 P.2d 1252. 
territorial jurisdiction only if the officer has reason to Arrest on Indian reservation. — An arrest of a Na- 
believe that he or she has observed a violation of an ar- vajo citizen on the Navajo Reservation by a city police of- 
restable offense. State v. Marquez, 2007-NMCA-151, 143 ficer following a car chase that started off the reservation 
N.M. 79, 173 P.3d 1, cert. granted, 2007-NMCERT-011, was illegal since the officer failed to follow tribal extradi- 
143 N.M. 155, 173 P.3d 762, rev'd, 2008-NMSC-055, 145 tion procedures; the misdemeanor fresh pursuit law did 
NM. 1. 19 P3d 548. not affect the legality of the arrest. City of Farmington v. 

- Benally, 1995-NMCA-019, 119 N.M. 496, 892 P.2d 629. 
ARTICLE 3 
Bail 

Sec. , Sec. 
31-3-1. Designee to accept bail. 31-3-8. Defects in bail or bail bond; effect. 
31-3-1.1. Review of youthful offender records. 31-3-9. Failure to appear; penalty. 
31-3-2. Failure to appear; forfeiture of bail bonds. 31-3-10. Termination of liability. 
31-3-38. Surrender of principal by surety. 31-3-11. Release of individuals who are pregnant or lac- 
31-3-4. Paid sureties. tating. 
31-3-5. Approval of bond. 31-3-12. Availability of global positioning system data on 
31-3-6. Change of venue. defendants on pretrial release. 


31-3-7., Bail for witness. 


31-3-1. Designee to accept bail. 


Any statutory provision or rule of court governing the release of an accused may be carried out 
by a responsible person designated by the court. 


History: 1953 Comp., § 41-3-1, enacted by Laws For justification of compensated sureties, see Rule 5- 
1972, ch. 71, § 8. 401B NMRA. 

Repeals and reenactments. — Laws 1972, ch. 71, § For bail, release provisions in magistrate court, see Rule 
8, repealed 41-3-1, 1953 Comp., relating to the magistrate 6-401 NMRA. 
informing the defendant of the charge and his rights, and For appearance of defendant, see Rule 6-501 NMRA. 


enacted a new section. 


Cross references. — For right to bail, prevention of in- ANNOTATIONS 
fliction of cruel and unusual punishment, see N.M. Const., Generally. — Provisions with regard to admitting to 
art. II, § 13. : <M % bail in criminal cases are based upon the idea that a per- 
For bail proceedings, authorization of habeas corpus, see son accused of a crime shall be admitted to bail until ad- 
44-1-23 NMSA 1978. anil ’ judged guilty by the court of last resort to him; however, 
For certiorari to committing magistrate, see 44-1-24 this right is not absolute under all circumstances. Tijer- 
NMSA 1978. porta ina v. Baker, 1968-NMSC-009, 78 N.M. 770, 438 P.2d 514. 
eraminatit ao Licensing Law, see 59A-51-1 NMSA Bail within judge's discretion. — Former section 
: did not make it compulsory for judge to grant bail, but 
For right to bail under the Rules of Criminal Procedure, pate oe gr ag Polacn aE 6 0 pa adtaileieat 
see Rule 5-401 NMRA. 1915-NMSC-073, 20 N.M. 631, 151 P. 761. 
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Law reviews. — For comment, "Criminal Procedure - 
Preventive Detention in New Mexico," see 4 N.M.L. Rev. 
247 (1974), 

For article, "The Constitutionality of Pretrial Deten- 
tion Without Bail in New Mexico," see:12 N.M.L. Rev. 685- 
(1982). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 8A Am. 
Jur. 2d Bail and Recognizance § 1 et seq. 

Constitutional right to bail pending appeal from convic- 
tion, 19 A.L.R, 807, 77 A.L.R. 1235. 

Acknowledgment of bail bond in open court, necessity 
of, 38 A.L.R. 1108. ' 

Bail pending appeal from conviction, 45 A.L.R. 458. 

Amount of bail. required in) criminal action, 53 
A.L.R..399, 

Lien or encumbrance on his real property as affecting 
qualifications of surety on bail bond, 56.A.L.R. 1097. 

Arresting one who has been released on bail, 62 A,L.R. 
462. 

Factors in fixing amount of bail in criminal cases, 72 
A,L.R. 801, ,; 

Delay in taking before magistrate or denial of opportu- 
nity to give bail as supporting action for, false imprison- 
ment, 79 A.L.R, 13. 

Disciplinary power of court,in respect of suretyship in 
judicial, proceedings, 91. A.L.R. 889. 

Specific crime, necessity of reference to, in bail, bond, 
103 A.L.R. 535. 


_ Rape as bailable offense, 118 A.L.R. 1115. - 

Mandamus to compel judge or other officer to grant ac- 
cused bail or to accept proffered sureties, 23 A.L.R.2d 803. 

Statutes relating to sexual psychopaths, 24 A.L.R.2d 
350. 

Delay in baling botaae magistrate or denial of opportu- 
nity to give bail as supporting action for false imprison- 
ment, 98 A.L.R.2d 966, 3 A.L.R:4th 1057. 


Funds deposited in court in lieu of bail as subject of gar- 


nishment, 1 A.L.R.3d 936, 
Insanity of accused as affecting right to bail in criminal 


* case, 11 A.L.R.3d 1385. 


Validity, construction, and application of statutes regu- 
lating bail bond business, 13 A.L.R.3d 618, 

Pretrial preventive detention by state court, 75 A.L. R.3d 
956. 

Application of state statutes establishing pretrial re- 
lease of accused on personal recognizance as presumptive 
form of release, 78 A.L.R.3d 780. 

When is a person in custody of governmental authori- 
ties for purpose of exercise of state remedy of habeas cor- 
pus - modern cases, 26 A.L.R.4th 455. 

Liability of surety on bail bond taken without authority, 
27 A.L.R.4th 246. 

8 C.J.S. Bail; Release and Detention Pending Proceed- 
ings §§ 4 to 9, 14, 15, 17 to 30, 33 to 41, 43 to 58, 62, 64, 66, 
67, 69 to 75, 81. 


31-3-1.1. Review of youthful offender records. 


Notwithstanding any other provision of law, when considering the setting of bail or other condi- 
tions of release of a person charged with a felony, the juvenile disposition of a youthful offender 
and any evidence given in a hearing in court for a youthful offender may be considered. The juve- 
nile disposition and evidence used pursuant to this section may be considered only if the person 
is thirty years old or younger. If a judge considers the juvenile disposition of a youthful offender 
or evidence given in a hearing for the youthful offender pursuant to this section, the disposition 
and evidence shall be considered confidential and shall be reviewed or discussed in camera. All 
evidence, motions or other documents or evidence pertaining to the juvenile disposition shall be 
sealed, unless otherwise considered not to, be confidential by law. 


IV, § 23, was effective May 18, 2016, 90 days after the ad- 
journment of the legislature. 


History: Laws 2016, ch. 9, § 1. 
Effective dates. — Laws 2016, ch. 9 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


31-3-2. Failure to appear; forfeiture of bail bonds. 


A. Whenever any person fails to appear at the time and place fixed by the terms of recogni- 
zance, the court may issue a warrant for his arrest. 
B. Whenever a person fails to appear at the time and place fixed by the terms of his bail bond; 
the court: 
(1) _ may issue a warrant for his arrest; and 
(2) may declare a forfeiture of the bail. If the court declares a forfeiture, it shall: 
(a) declare such forfeiture at the time of nonappearance; 
(b) ' give written notice thereof to the surety within four working days of declaration; 
and 
(c) issue a bench warrant for the person's arrest. 
C. The court may direct that a forfeiture be set aside, upon such conditions as the court may 
impose, if it appears that justice does not require the enforcement of the forfeiture. 
D. When. a forfeiture has not been set aside, the court shall on motion enter a judgment of 
default, and execution may issue thereon. By entering into a bail bond, the obligors submit to the 
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jurisdiction of the court and irrevocably appoint the clerk of the court as their agent upon whom 
papers affecting their liability may be served. Liability of the surety may be enforced on motion 
without the necessity of an independent action. 

EK. © Notice of the motion to enter a judgment of default may be served pursuant to the rules of 
criminal procedure or may be served on the clerk of the court, who shall forthwith mail copies to 
the obligors at their last known address. The notice shall require the sureties to appear on or be- 
fore a given date and show cause why judgment shall not be entered against them for the amount 
of the bail bond or recognizance. If good cause is not shown, the court may then enter judgment 
against the obligors on the recognizance, for such sum as it sees fit, not exceeding the penalty fixed 
by the bail bond or recognizance. 

F, When a judgment has been rendered against the defendant or surety for the whole or part of 
the penalty of a forfeited recognizance, the court rendering such judgment shall remit the amount 
thereof when, after such rendition, the accused has been arrested and surrendered to the proper 
court to be tried’on such charge or to answer the judgment of the court, provided that the appre- 
hension of the accused i in some way was aided by the surety's efforts or by information RUPPUAA by 
the surety. 

G. Ifany amount remains unpaid ten dave after entry of itera! the court may issue execu- 
tion for satisfaction of judgment. 

H.: In the event that an obligor does not possess property in this state sufficient to satisfy 
a judgment against it for the whole or part of the penalty of a forfeited recognizance, the court 
entering judgment against the obligor on the recognizance shall send written notification to the 
superintendent of insurance. Immediately upon receipt of such written notification and pursuant 
to Section 46-6-4 NMSA 1978, the superintendent of insurance shall inform the obligor that unless 
the judgment is.paid or an appeal, writ of error or supersedeas is taken within thirty days of the 
rendition of the judgment or decree, such obligor shall forfeit all right to do business in this state. 
If timely appeal, writ of error or supersedeas is not taken, the superintendent of insurance shall 
immediately take whatever steps necessary. to revoke the right of the obligor to do business in this 
state. 


% 


History: 1953 Comp., § 41-3-2, enacted. by Laws within the required four day period. State v. Pacheco, 
1972, ch, 71, § 9; 1973, ch. 215, § 1; 1987, ch. 228, § 1; 2008-NMCA-055, 143 N.M. 851, 182 P.3d 834. 
1998, ch. 159, § 1, A bail bond may not. be forfeited for violations of 
Repeals and reenactments. — Laws 1972, ch. 71, § 9, conditions. of release, other than failure to appear. A 
repealed 41-3-2, 1953 Comp., relating to defendant being statute controls over a bail bond form. State v, Romero, 
permitted to send for counsel, and enacted a new 31-3-2 2007-NMSC-030, 141 N.M,.733, 160 P.3d 914. 
NMSA 1978. Compiler's notes. — Many of the following annota- 
The 1987 amendment, effective June 19, 1987, added tions are from cases which were decided under former law, 
all of the language following "bail" in Subsection A(2), Purpose of bail is.to secure defendant's atten- 
made minor stylistic changes in Subsection. D, and sub- dance to submit. to.the punishment to be imposed by the 
stituted "shall remit" for "may in its discretion remit or court. State v. Cotton.Belt Ins, Co., 1981-NMSC-129, 97 
reduce" in Subsection E while adding the proviso at the N.M. 152, 637 P.2d 834, 
end of that subsection. Bail is subject to forfeiture until such time as the 
The 1993 amendment, effective June 18, 1993, re- defendant surrenders himself to the authorities to serve 
wrote former Subsection A as present Subsections A and his sentence. State v. Cotton Belt Ins, Co,, 1981-NMSC-129, 
B and redesignated former Subsections B through G. ac- 97 N.M. 152, 637 P.2d 834. 
cordingly. Court's discretion in ordering forfeiture. y The 
court must exercise its discretion in determining whether 
ANNOTATIONS to order forfeiture of the entire amount of the bond. State 


v. Amador, 1982-NMSC-083,.98 N.M. 270, 648 P.2d 309. 
Proper forfeiture of bond. — Where defendant was 

charged with the felony offense of driving while under the 

influence of intoxicating liquor, released on bail by the 


Notices required when bond forfeited. — If the dis- 
trict court decides that a bail bond is subject to forfeiture, 
then the district court must serve the surety with two no- 


tices: a notice of the declaration of forfeiture of the bond ; : ] , 
and another notice of a hearing to show cause why judg- magistrate court in the amount of $5,000 subject to certain 
ment should ‘not beentered. for.the amount. of thesbond; conditions, fled to Arkansas after his initial bond hearing, 


. and where appellant bond company, over a year later, took 
a BR I hae ean tie re defendant into custody in Arkansas and returned him to 


Four day notice of forfeiture. — Where the dis. New Mexico, the district court did not err in affirming 
trict court issued a notice of forfeiture of a bail bond on the forfeiture of the bond by the magistrate court where 
Thursday, December 8 and ordered the surety to appear the evidence established that appellant did not take any 
and show cause on Tuesday, December 13 why judgment action in Arkansas prior to the forfeiture hearing in the 
should not be entered on the bond, and the surety received magistrate court and did not appear at the forfeiture 


the notice of forfeiture on Wednesday December 14, the hearing to show "good cause" why ane aeteaan failed 0 
district court provided the surety with notice of forfeiture appear at his preliminary hearing, that defendant was no 
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in custody in Arkansas, and that Arkansas did not thwart 
the efforts of appellant to apprehend defendant; appellant 
failed to sustain its burden of showing an impediment to 
defendant's appearance or that defendant was taken into 
custody prior to the entry of the magistrate court judg-- 
ment. State v, Naegle, 2017-NMCA-017. 

Order forfeiting bond must include finding that 
defendant failed to appear. — The order forfeiting 
bond was fatally defective because of the failure to include 
therein a finding that the defendant (principal on the 
bond) failed to appear. State v. Barboa, 1958-NMSC-030, 
64 N.M. 5, 322 P.2d 337. 

And no bail discharge because principal impris- 
oned in another state. — If the performance of a re- 
cognizance is rendered impossible by the imprisonment of 
the principal in another state, it is not such an act of law 
as will discharge bail, State v, United Bonding Ins. Co., 
1970-NMSC-017, 81.N.M. 154, 464 P.2d 884. 

Surety's responsibilities begin upon prisoner's 
release. — A prisoner released on bail is regarded as 
being transferred from the custody of the public officials 
charged with his confinement to that of the sureties on his 
bail bond or recognizance. The sureties are then charged 
with the duty of producing him to answer the charges 
against him at the proper time and are liable for a failure 
to do so, unless the failure is excused for reasons which 
the courts regard as adequate. State v. United Bonding 
Ins. Co., 1970-NMSC-017, 81 N.M. 154, 464 P.2d 884. 

Principal. must fail to respond before surety 
found in default. — There must be a finding of a failure 
of the principal to answer or appear upon the calling of 
his case for trial or other court action, or otherwise to fail 
to respond to the court before any default on the under- 
taking of the surety can be ordered by the court. State v. 
United Bonding Ins. Co., 1970-NMSC-017, 81 N.M. 154, 
464 P.2d 884. 

Ceremonial calling dispensed with in principal's 
absence. — Notice to the surety on a bail bond is suf- 
ficient notice to the principal and to require a ceremonial 
calling out of the principal's name when his absence is ob- 
vious and that fact acknowledged in open court by the bail 
would be useless. Thus the court's order to forfeit the bond 
was valid. State v. Hathaway, 1970-NMSC-006, 81 N.M. 
159, 464 P.2d 889.° 

Obligation of surety is to suffer forfeiture if the 
principal does not, after notice to him or the surety, re- 
spond to the judgment and sentence and final com- 
mitment of the court. State v. United Bonding Ins. Co., 
1970-NMSC-017, 81 N.M. 154, 464 P.2d 884. 

Authority of magistrate court to set aside forfei- 
ture judgment. — Subsection F is an exception to the 
"continuing jurisdiction" rule. The language of the subsec- 
tion clearly indicates that the legislature intended to af- 
firmatively grant magistrate courts the discretion to set 
aside a forfeiture judgment and remit‘all or part of the 
penalty. State v. Ramirez, 1981-NMSC-125, 97 N.M. 125, 
637 P.2d 556. 

No mitigation of judgment until principal surren- 
ders. — Once judgment of forfeiture is entered and the 
amount fixed, the court has no occasion to mitigate the 
amount of the judgment it has previously entered, unless 
the principal is "surrendered to proper court to be tried 
on such charges, or to answer the judgment of said court." 
State v, United Bonding Ins. Co., 1970-NMSC-017, 81 
N.M. 154, 464 P.2d 884. 

Relief in the form of remittitur is discretionary 
and will be reviewed only for abuse of discretion. State v. 
Cotton Belt Ins, Co,, 1981-NMSC-129, 97 N.M. 152, 637 
P.2d 834, ° 

Action on recognizance civil ‘in nature. — Ac- 
tions on recognizances, though normally pursued in the 
criminal causes of action, are actually independent civil 
proceedings brought by the state against appellants 
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pursuant to statute. State v. United Bonding Ins, Co., 
1970-NMSC-017, 81 N.M. 154, 464 P.2d 884. 

Effect of prosecution of bond liability. — Where 
a bond has been declared forfeited on nonappearance of 
the principal in a criminal case, and the enforcement of 
the bond liability is prosecuted in a civil action, transfer 
of the criminal case to another court will not affect the 
jurisdiction of the first court to determine the enforce- 
ment of the forfeiture. State v. United Bonding: Ins. Co., 
1970-NMSC-017, 81 N.M, 154, 464 P.2d 884. 

Security for restitution disallowed. — There is no 
authorization under this section for requiring security for 
restitution as a condition of bail pending appeal. State v. 
Montoya, 1993-NMCA-097, 116 N.M. 297, 861 P.2d 978. 

Bondsman thwarted by actions of another ju- 
risdiction. — Considering the purposes of bail and the 
policy to encourage bondsmen to enter into bail contracts, 
it is unjust to enrich the state treasury when a bondsman 
has been diligent in his efforts to apprehend and bring 
back for trial a defendant but has been thwarted by the 
actions of another sovereign jurisdiction. State v, Amador, 
1982-NMSC-083, 98 N.M. 270, 648 P.2d 309. 

Refund of forfeited bond. — Despite the conflict be- 
tween Rule 7-406 NMRA and Subsection F of this section, 
a metropolitan court judge may refund a forfeited bond 
to a bondsman who is able to apprehend a defendant and 
bring her back to court, as the conflict concerns substan- 
tive law over which the statute controls. 1989 Op. Att'y 
Gen. No. 89-12. 

Law reviews. — For annual survey of New Mexico law 


‘relating to civil procedure, see 18 N.M.L. Rev. 251 (1983), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
Jur, 2d Bail and Recognizance § 109 et seq. 

Insanity of principal as relieving bail for his nonappear- 
ance, 7 A.L.R. 394. 

Induction of principal into military or naval’service as 
exonerating his bail for his nonappearance, 8 A.L.R. 371, 
147 A.L.R. 1428, 151 A.L.R. 1462, 153 A.L.R. 1431. 

Variance between name in bail bond and i in judgment of 
forfeiture, 20 A.L.R. 411. 

Constitutionality of statute relieving against forfeiture 
of bail or recognizance, 43 A.L.R. 1233. 

Escape of principal during his detention on separate 
charge as affecting liability of bail, 45 A.L.R. 1037. 

Right of bail to relief from forfeiture of bond or recogni- 
zance in event of subsequent surrender or production of 
principal, 84 A.L.R. 420. 

Relief from forfeiture, excuse for failure of accused to 
appear which will entitle surety to, 84 A.L.R, 440. 

Arraignment and plea, failure of judgment or order for- 
feiting bail, or deposit in lieu thereof, to recite, 90 A.L.R. 
298, 

Failure to appear, and the like, resulting in forfeiture 
or conditional forfeiture of bail, as affecting right to sec- 
ond admission to bail in same noncapital criminal case, 
29 A.L.R.2d 945. 

Bail jumping after conviction, failure to surrender 
or appear for sentencing and the like, as contents 34 
A.L.R.2d 1100. 

Death of principal as exoneration of sureties on bail or 
appearance bond, 63 A.L.R.2d 830. 

Limitation of actions, enforceability of bail bond or 
recognizance against surety where,:at time it was filed, 
prosecution of principal was barred by, 75 A.L.R.2d 1481. 

Governor's authority to remit forfeited bail bond, 17 
A.L.R.2d 988. 

Appealability of order relating to forfeiture of bail, 78 
A.L.R.2d 1180. 

Funds deposited in court in lieu of bail as subject ote gar- 
nishment, 1 A.L.R.3d 936. 

Dismissal or vacation of indictment as terminating li- 
ability or obligation of surety on bail bond, 18 A.L:R. ue 
1354. 
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Liability of surety on bail bond taken without authority, Bail: effect on surety's liability under bail bond of prin- 

27 A.L.R.4th 246, cipal's subsequent incarceration in same jurisdiction, 35 
Bail: duration of patie liability on pretrial bond, 32 A.L.R.4th 1192. 

A.L.R.4th 504. State statutes making default on bail a separate crimi- 
Bail: duration of surety's liability on posttrial bail bond, nal offense, 63 A.L.R.4th 1064, 

32 A.L.R.4th 575, Forfeiture of bail for breach of conditions of release 
Bail: effect on surety's liability under bail bond of princi- other than that of appearance, 68 A.L.R.4th 1082. 

pal's incarceration in other jurisdiction, 33 A.L.R.4th 663. 8 C.J.S. Bail; Release and Detention Pending Proceed- 


ings §§ 118 to 190, 


31-3-3. Surrender of principal by surety. 


A. When a surety desires to be discharged from the obligation of its bail bond, the surety may 
arrest the accused and deliver him to the sheriff of the county in which the action against the ac- 
cused is pending. 

B. The surety shall, at the time of surrendering the accused, deliver to the sheriff a certified 
copy of the order admitting the accused to bail and a certified copy of the bail bond. Delivery of 
these documents shall be sufficient authority for the sheriff to receive and retain the accused until 
he is otherwise bailed or discharged. 

C.- Upon the delivery of the accused as provided in this section, the surety may apply to the court for 
an order discharging him from liability as surety; and upon satisfactory proof being made that this sec- 
tion has been complied with, the court shall enter an order discharging the surety from liability. 

D. This section shall not apply to a paid surety as defined by Section 31-3-4 NMSA 1978. 


History: 1953 Comp., § 41-3-3, enacted by Laws Right of bail to relief from forfeiture of bond or recogni- 
1972, ch. 71, § 10. zance in event of subsequent surrender or production of 
Repeals and reenactments, — Laws 1972, ch. 71, § principal, 84 A.L.R. 420. 
10, repealed 41-3-3, 1953 Comp., relating to examination Dismissal or vacation of indictment as terminating liabil- 
of case by magistrate, and enacted a new section, ity or obligation of surety on bail bond, 18 A.L.R.3d 1354. 
ANNOTATIONS beasts lean” of surety's liability on pretrial bond, 32 
Obligati : deli to ‘sher- Bail: duration of surety's liability on posttrial bail bond, 
igation terminates upon delivery to sher 32 AL.R.4th B75. 


iff. — By statute, the bail has power to take and deliver : otra ke / 
the principal at any time to the sheriff and thus be re- Bail: effect on liability of bail bond surety of state's de- 


lieved of its obligation. State v. United Bonding Ins. Co., lay in obtaining indictment or bringing defendant to trial, 


1970-NMSC-017, 81 N.M. 154, 464 P.2d 884, Se CU ert aeaned wrt . 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. Bail: effect on surety's liability under bail bond of prin- 
Jur, 2d Bail and Recognizance § 80 et seq. cipal's subsequent incarceration in same jurisdiction, 35 


S f 1b ti bail bond, 3 A.L. A.L.R.4th 1192, 
avec aecite foe ee a gti ns 8 C.J.S. Bail; Release and Detention Pending Proceed- 


ings §§ 136 to 139, 


31-3-4. Paid sureties. 


A. A'"paid surety" is a surety that has taken money, property or other consideration to act as a 
surety for the accused. 
B. When a paid surety desires to be discharged from the obligation of its bond, it may arrest the 
accused and deliver him to the sheriff of the county in which the action against the accused is pending. 
C,. The paid surety shall, at the time of surrendering the accused, deliver to the sheriff a certi- 
fied copy of the order admitting the accused to bail and a certified copy of the bail bond. Delivery of 
these documents shall be sufficient authority for the sheriff to receive and retain the accused until 
he may be brought before the court. 
D. A paid surety may be released from the obligation of its bond only by an order of the court. 
E. The court shall order the discharge of a paid surety if: 
(1) there has been a final disposition of all charges against the accused; 
(2) the accused is dead; 
(3) circumstances have arisen which the darety could not have tdredeon at the time it be- 
came a paid surety for the accused; or 
(4) the contractual agreement between the surety, the principal and the state has terminated. 
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ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S, references, — 8 Am. 
Jur, 2d Bail and Recognizance § 80 et seq. «., 

8 C.J.S. Bail; Release and Detention Pending Proceed 
ings aR 136 to 139. 


History: 1953 Comp., § 41-3-4, enacted by Laws 
1972, ch. 71, § 11. 

Repeals and feonasimentiy — Laws 1972, ch. 71, 8 
11, repealed 41-3-4, 1953 Comp., relating to adjournment 
of the magistrate's examination of the defehd art; and ens 
acted’a new section. 


31-3-5. Approval of bond. 


No bond shall be accepted from a paid surety, as defined in Section 31-3-4 NMSA 1978, by a 
magistrate court or a district court unless executed on a form which has been approved by the 
supreme court. — 


History: 1953 Comp., § 41-3-4.1, enacted by Laws 
1973, ch. 73, § 5, 


31-3-6. Change of venue. 


If the defendant is released pending trial and thereafter a change of venue is granted, the defen- 
dant shall be bound to appear according to the change of venue and otherwise in accordance with 
the terms of his recognizance. The sureties on a bail bond shall be bound to deliver the defendant 
in accordance with the change of venue without the necessity of giving a new bail bond, . 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
Jur. 2d Bail and Recognizance § 117. i‘ 

8 C.J.S. Bail; Release and Detention Pending Proceed- 
ings §§ 40, 41, 43 to 49, 140, 141, 143 to 155, 183. 


History: 1953 Comp., § 41-3-5, enacted by Laws 
1972, ch. 71, § 12. 

Repeals and reenactments, — Laws 1972, ch, 71, § 
12, repealed 41-3-5, 1953 Comp., relating to disposition of 
defendant, by the magistrate, in case of an adjournment, 
and enacted a new section. 


31-3-7. Bail for witness. 


If it appears by affidavit that the testimony of a person is material in any felony criminal pro- 
ceeding and that it may become impracticable to secure his presence by subpoena, the judge may 
require such person to give bail pursuant to Rules of Criminal Procedure for his appearance as a 
witness. If the witness fails to give bail pursuant to Rules of Criminal Procedure, the witness may 
be committed to the custody of the sheriff for a period not to exceed five days within which time his 
deposition shall be taken as provided by Rules of Criminal Procedure. The court upon good cause 
shown may extend the time for taking such depositions for a period not exceeding five days. In no 
case except a first or second degree felony shall any surety be required for the bail of such witness. 


History: 1953 Comp., § 41-3-6, enacted by Laws 
1972, ch. 71, § 13. 

Repeals and reenactments, — Laws 1972, ch. 71, § 13, 
repealed 41-3-6, 1953 Comp.,, relating to commitment forms 
to be used by the magistrate, and enacted a new section. 


ANNOTATIONS 


Arrest of material witness. — This section doesnot. 


authorize an arrest of a material witness at the scene of a 


crime, where there is no evidence that the witness would 
avoid a subpoena or be unwilling to testify in a subsequent 
trial, Perkins v. Click, 148 F. Supp, 2d 1177 (D.N.M. 2001). 
Am. Jur. 2d, A.L.R. and C. J.S. references. — 81 Am. 
Jur, 2d Witnesses § 4. 
8 C.J.S,. Bail; Release and Detention Pending Proceed- 
ings §§ 56 to 58, 170 to 174, 


31-3-8. Defects in bail o or bail Hoxidl effect. 


No recognizance, undertaking or bond taken in any irae proseading shall ie mney nor shall 
the principal or surety be discharged, from liability thereon for want of form or substance or for 
omission of any recital or condition or because the same was entered into on Sunday, 


History: 1953 Comp., § 41-3-7, enacted by Laws 
1972, ch. 71, § 14. 


Repeals and reenactments. — Laws 1972, ch. 71, § 
14, repealed 41-3-7, 1953 Comp., relating to the magistrate 
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reading the complaint to the defendant and issuing subpoe- Variance between name in bail bond and in judgment of 
nas for any required witnesses, and enacted a new section. forfeiture, 20 A.L.R. 411. 
ANNOTATIONS PY covets of reference in bail bond to specific crime, 103 
Am, Jur, 2d, A.L.R. and CuJ.S. references. —8 Am, Jur, 8 C.J.S, Bail; Release and Detention Pending Proceed- 
2d Bail and Recognizance § 51 et seq; §§ 153, 160 to 162, ings $§ 93 to 106. 


31-3-9. Failure to appear; penalty. 


A person released pending any proceeding related to the prosecution or appeal of a criminal of- 
fense or a probation revocation proceeding who willfully am to appear before any court or judicial 
st as required: 

is guilty of a fourth degree felony, if he was released in connection with a felony proceeding; or 

7 is guilty of a petty misdemeanor, if he was released in connection with a misdemeanor or a 

petty misdemeanor proceeding. 


History: 1953 Comp., § 41-3-8, enacted by Laws defendant who willfully failed to appear in district court af- 
1978, ch. 73, § 6; 1999, ch. 150, § 1. ter making oral promise to assistant district attorney that 
Repeals. — Laws 1972, ch. 71, § 18, repealed former he would do so to complete plea bargaining agreement on 
41-3-8, 1953 Comp., relating to procedures in the magis- drug charge was not required to appear for purposes of this 
trate court after defendant's arrest. section, and could not be convicted under Subsection A, State 
The 1999 amendment, effective July 1, 1999, sub- v, Easterling, 1976-NMCA-078, 89 N.M. 486, 553 P.2d 1293. 
stituted "A" for "Any" and "any proceeding related to the No requirement of proving express notice to defen- 
prosecution or appeal of a criminal offense or a probation dant. — The presence or absence of notice to the defendant 
revocation proceeding" for "trial or appeal in any criminal may have a bearing at trial on the question of willfulness, 
action" in the first paragraph, substituted "proceeding" for depending upon the other facts of the case, but express no- 
"charge" in Subsection A, and deleted "charge of a" follow- tice to the defendant is not an independent element, apart 
ing "in connection with" and added "proceeding" in Subsec- from the determination of willfulness, which the state must 
tion B. prove at either the preliminary hearing or at trial. State v. 
, Masters, 1982-NMCA-166, 99 N.M. 58, 653 P.2d 889. 
ANNOTATIONS ‘Willful failure to appear is question of fact. — The 
This section is not unconstitutionally vague. State word "willfully," as used in this section, concerns the de- 
v. Aranda, 1980-NMCA-130, 94 N.M. 784, 617 P.2d 173, fendant's state of mind and is a factual question. State v. 


Masters, 1982-NMCA-166, 99 N.M. 58, 653 P.2d 889. 


Onl i ired, — Fail i 
 Lotatide ihe cate aaah sree te error Court order failed to compel appearance. — Facts 


not a specific intent crime; therefore, rejection of defendant's er, fous ; : 
tendered instruction defining "willfulness" as requiring spe- as charged and as elicited at trial simply did not consti- 
cific intent to abscond or thwart legal process was not er- tute a violation of this section when "strictly construed 
roneous. State v. Elliott, 2001-NMCA-108, 131 NM. 390, 37 against the State because: (1) the trial court's order vio- 
P.3d 107, cert. quashed, 132 N.M. 288, 47 P.3d 447 (2002). lated due process in that it was unclear whether or not the 
Sentencing proceedings included. — Failure to ap- defendant was required to appear on the date in question; 
pear at sentencing is encompassed by this section, since pene ae a sh Seg ee 8 A 
the word "trial", which formerly appeared in this section, ; : 
could be construed as including All those proceedings By Hicks, 2002-NMCA-038, 132 N.M. 68, 43 P.3d 1078, cert. 
within the district court's jurisdiction, at least through denied, 132 N.M. 83, 44 P.3d 529. : 
sentencing, State v. Peppers, 1990-NMCA-057, 110 N.M. Am, Jur. 2d, A.LR. and CS. refer rinse eo le Failur e 
393, 796 P.2d 614, cert. denied, 110 N.M. 260, 794 P.2d734,__ to appear, and the like, resulting in forfeiture or conditional 
Attorneys lack authority to compel appearance of forfeiture of bail, as affecting right to second admission to 
individuals. — Although attorneys are officers of the court, bail in same noncapital criminal case, 29 A.L.R.2d 945, 
there is no authority under which attorneys can require the State statutes making default on bail a separate crimi- 
appearance of an individual before a court unless autho- nal offense, 63 A.L.R.4th 1064, 
rized to do so by court process, court rule or enabling legisla- _ 8 CdS, Bail; Release and Detention Pending Proceed- 
tion. Where no such authorization appeared in the record, ings §§ 70 to 75. 


31-3-10. Termination of liability. 


All recognizances secured by the execution of a bail bond shall be null and void upon the finding 
that the accused person is guilty, and all bond liability shall thereupon terminate. 


History: 1978 Comp., § 31-3-10, enacted by Laws Statute governs. — Because the bail bond form which 
1987, ch. 228, § 2. the supreme court requires sureties to sign when post- 
ing bail for a criminal defendant and a statute conflict on 

ANNOTATIONS when the surety's obligation under the bond terminates, 

Purpose of bail bond. — A bail bond is a type of bond the statute governs, State v. Valles, 2004-NMCA-118, 136 


to obtain the release of a person from imprisonment and N.M, 429, 99 P.3d 1164. ’ 
to secure his appearance before the court. State v. Valles, Surety discharged when defendant found guilty. — 
2004-NMCA-118, 136 N.M. 429, 99 P.3d 1164. With the 1987 enactment of this section, the legislature 


1341 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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established that the contractual agreement between required to order the discharge of the surety under 31- 
surety, the principal and the state was terminated when 3-4 (4) NMSA 1978. State v. Valles, 2004-NMCA-118, 136 


defendant was found guilty, and the court is therefore N.M. 429, 99 P.3d 1164. 


31-3-11. Release of individuals who are pregnant or lactating. 


A. The court shall consider an individual's pregnancy or lactation status when determining 
whether the individual is eligible for release or bond and in the. computation of good time credit: 
A presumption shall be made in favor of release for an individual who is pregnant or lactating. An 
individual released pursuant to this section shall be placed onthe least: restrictive conditions of 
release necessary to ensure return to custody. 

B. As used in this section, "release" means: 

(1) . custodial release, which:is release under such court-imposed restrictions as to satisfy 
the court that the person remains in custody while released; and 

(2) noncustodial release, which is release under such conditions that 2 are not vaiesisvielien 
custodial. 


History: Laws 2019, ch. 78, § 1, Effective dates. — Laws 2019, ch. 73, §:2 made Laws 
2019, ch. 73, §.1 effective July 1, 2019. 


31-3-12. Availability of global positioning system data on eapela nee on 
pretrial release. 


Any public entity that possesses or controls global positioning system data with respect to a defen 
dant on pretrial release shall make that data available without a warrant to a law enforcement officer 
pursuant to an ongoing and pending criminal investigation for which there is reasonable suspicion to 
believe the data will be probative. Any data provided to the law enforcement officer shall be limited to 
data that relates to the criminal investigation and is not more than one yéar old. The data shall not be 
made a part of any public record unless admitted as evidence during a criminal trial. The law. enforce- 
ment officer may request immediate access to the data if it involves an investigation of: 

A. any of the following serious violent felony offenses: 

(1) murder in the first degree; 

(2) first or second degree felony hunters trafficking of a child; 

(3). first degree felony abuse of a child; 

(4) sexual exploitation of a child constituting at least. a second degree felony; or 

(5) a serious violent felony offense as provided in Subparagraphs (a) through (n) of Para- 
graph (4) of Subsection L of Section 33-2-34 NMSA 1978; 

B. a felony offense during which a firearm was brandished pursuant to Section 31-18-16 NMSA 
1978 or during which a firearm was discharged; or 

C. a felony offense during which great bodily harm was inflicted as defined in Section 30- 1. 12 
NMSA 1978 or that caused the death of a person. 


History: Laws 2022, ch. 56,§ 28. art, IV, § 23, was effective May 18, 2022, 90 ano after ad- 
Effective dates. — Laws 2022, ch. 56, § 28 contained journment of the legislature, 
no effective date provision, but, pursuant to N.M. Const., es 


Witness Immunity 


Sec. 
31-3A-1.. Recompiled. 


31-3A-1. Recompiled. 

Recompilations. — Section 31-3A-1 NMSA. 1978 was 
recompiled as 31-6-15 NMSA 1978. by direction of the 
compilation commission. ; 
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31-4-1 EXTRADITION 31-4-2 


ARTICLE 4 
Extradition 


31-4-1. Definitions. 

31-4-2, Fugitives from justice; duty of governor. 

31-4-3. Form of demand. 

31-4-4, Governor may investigate case. 

31-4-5. Extradition of persons imprisoned or. awaiting 
trial in another state or who have left the 
demanding state under compulsion. 

31-4-6.. Extradition of persons not present in demanding 
state at time of commission of crime. 

31-4-7, . Issue of governor's warrant of arrest; its recitals. 

31-4-8. Manner and place of execution. 

31-4-9. Authority of arresting officer. 

31-4-10. Rights of accused person; application for writ of 
habeas corpus. 

31-4-11. Penalty for noncompliance with. preceding sec- 

- tion. 

31-4-12.. Confinement in jail when necessary. 

31-4-13. Arrest prior to requisition. 

31-4-14. Arrest without a warrant. 

31-4-15. Commitment to await requisition; bail. 

31-4-16. Bail; in what cases; conditions of bond. 


31-4-1. Definitions. 


Sec. 

31-4-17. Extension of time of commitment, adjournment. 

31-4-18. Forfeiture of bail. 

31-4-19. Persons under criminal prosecution in this state 
at time of requisition. 

31-4-20. Guilt or innocence of accused, when inquired 
into. 

31-4-21. Governor may recall warrant or issue alias. 

31-4-22. Written waiver of extradition proceedings. 

31-4-23. Nonwaiver by this state. 

31-4-24. Fugitives from this state; duty of governors. 

31-4-25. Application for issuance of requisition; by whom 
made; contents. 

31-4-26. Costs and expenses. 

31-4-27, Immunity from service of process in certain civil 
actions. 

31-4-28. No right of asylum; no immunity from other 
criminal prosecutions while in this state. 

31-4-29. Interpretation. 

31-4-30. Short title. 

31-4-31. Transfer under treaty; governor. 


Where appearing in this act [31-4-1 to 31-4-30 NMSA 1978], the term "governor" includes any person 
performing the functions of governor by authority of the law of this state. The term “executive authority" 
includes the governor, and any person.performing the functions of governor in a state other than this 
state. The term "state", referring to a state other than this state, includes any other state or territory, 
organized or unorganized, of the United States of America. The term "prosecuting attorney” includes the 
various district attorneys of this state and their duly appointed, qualified and acting assistants, the at- 


torney general and his duly appointed, qualified and acting assistants. 


History: Laws 1937, ch. 65, § 1; 1941 Comp., § 42- 
1901; 1953 Comp., § 41-19-1. 


ANNOTATIONS 


Uniform Criminal Extradition Act is constitu- 
tional. Ex parte Dalton, 1952-NMSC-049, 56 N.M. 407, 
244 P.2d 790. 

Extradition not required. — The state was not 
required to extradite defendant from Arizona so as to 
prevent his classification as a fugitive under 31-21-15 
NMSA 1978 and the consequent revocation of proba- 


tion. State v. McDonald, 1991-NMCA-132, 113 N.M.. 


305, 825 P.2d 238, cert. denied, 113 N.M. 44, 822 P.2d 
1127 (1992). 

Law reviews. — For comment, "Tribal Control of Ex- 
tradition from Reservations," see 10 Nat. Resources J: 626 
(1970). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur. 2d Extradition § 1 et seq. 


Right to delay of one arrested on extradition warrant 
to enable him to present evidence that he is not subject to 
extradition, 11 A.L.R. 1410. 

Meaning of word “similar” in statute as to evidence in 
extradition proceeding, 17 A.L.R. 102. 

Right to try one for an offense other than that named in 
extradition proceedings, 21 A.L.R. 1405. 

One charged with desertion or failure to support wife 
or child as fugitive from justice, subject to extradition, 32 
A.L.R. 1167, 54 A.L.R. 281. 

Right to prove alibi or absence from ae state, 
51 A.L.R. 797, 61 A.L.R. 715. 

Extradition of juveniles, 73 A.L.R.3d 700. 

Application of doctrine of specialty to federal criminal 
prosecution of accused extradited from foreign country, 
112 A.L.R. Fed. 473. 

Test of "dual criminality" where extradition to or from 
foreign nation is sought, 132°A.L.R. Fed. 525. 

35 C.J.S. Extradition § 2 et seq. 


31-4-2. Fugitives from justice; duty of governor. 


Subject to the provisions of this act [31-4-1 to 31-4-30 NMSA 1978], the provisions of the con- 
stitution of the United States controlling and any and all acts of congress enacted in pursuance 
thereof, it is the duty of the governor of this state to have arrested and delivered up to the execu- 
tive authority of any other state of the United States any person charged in that state with trea- 
son, felony or other crime, who has fled from justice and is found in this state. 
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History: Laws 1937, ch. 65, § 2; 1941 Comp., § 42- contradictory evidence on the subject of his presence in 
1902; 19538 Comp., § 41-19-2. or absence from the demanding state at the time of the 
alleged crime, as habeas corpus is not the proper proceed- 

ANNOTATIONS ing to try the question of alibi or any question as to the 


guilt or innocence of the accused. Bazaldua v. Hanrahan, 
1979-NMSC-025, 92 N.M. 596, 592 P.2d 512. 

However, no further judicial inquiries, once gov- 
ernor acts on extradition. — Once the governor of an 
asylum state has acted on a requisition for extradition 
based on the demanding state's judicial determination 
that probable cause existed, no further judicial inquiry 
may be had on that issue in the asylum state. Bazaldua 
as an agent of the governor of New Mexico, and any powers v. Hanrahan, 1979-NMSC-025, 92 N.M. 596, 592 P.2d 512. 


the county exercised flowed directly from the New Mexico Review of requisition for extradition. — Once a goy- 


executive, Colfax Cnty. Bd. of Cnty. Comm'rs v. State of N.H., ernor has granted extradition, a court in the asylum state 
16 F3d 1107 (10th Cir, 1994) considering release on habeas corpus can do no more than 


Purpose of extradition clause of federal consti- decide: (1) whether the extradition documents on their face 
tution, U.S. Const., art. IV, § 2, is to preclude any state are in order; (2) whether the petitioner has been charged 
from becoming a sanctuary for fugitives from the justice with a crime in the demanding state; (3) whether the pe- 
of another state and thus "balkanize" the administration titioner is the person named in the request for extradition; 
of criminal justice among the several states. Bazaldua v. and (4) whether the petitioner is a fugitive. Bazaldua v, 


Expenses incurred for jailing fugitive. — County. 
had no right to sue a state to recover expenses for detaining 
and extraditing a fugitive. It was the governor of the state 
of New Mexico who empowered Colfax county through the 
aegis of his extradition warrant. Without that warrant, the 
county and its officers were powerless to assert jurisdiction 
over the fugitive and make the fugitive answerable to the 
New Hampshire charges. In actuality, Colfax county acted 


Hanrahan, 1979-NMSC-025, 92 N.M. 596, 592 P2d 512. Hanrahan, 1979-NMSC-025, 92 N.M. 596, 592 P.2d 512. 
The intent of the extradition clause to the United States Extradition of juveniles. 1973 Op. Att'y Gen. No. 73- 
constitution is to enable each state to bring offenders to NMG too under prior Taw, pon abe Section 32A-10-1 


trial as swiftly as possible in the state where the alleged 
offense occurred. The purpose of the clause is to prevent 
any state from becoming a sanctuary for fugitives from Am, Jur. 2d Extradition 8§ 22 to 26, 20, 95. } 
justice of another state. State ex rel. Schiff v. Brennan, One charged with desertion or failure to support wife 
1983-NMSC-042, 99 N.M. 641, 662 P.2d 642. or child as fugitive from justice, subject to extradition, 32 
Governor's grant of extradition prima facie evi- A.LR. 1167, 54 A.L.R. 281. ’ ; 
dence that constitutional and statutory requirements have Extradition of fugitive in custody under charge in asy- 
been met. Thereafter, the burden shifts to the accused to lum state, 42 A.L.R. 585. e ree 
prove beyond a reasonable doubt in the asylum state that One who left demanding state by officia permission 
he is not a fugitive from the demanding state. Bazaldua v. as a fugitive from justice for purposes of extradition, 67 
Hanrahan, 1979-NMSC-025, 92 N.M. 596, 592 P.2d 512. A.L.R, 1480. 
Courts of asylum state bound by demanding Extradition of escaped or paroled convict, or one at lib- 
state's judicial determination. — Under U.S. Const., erty on bail, 78 A-L.R. 419. 
art. IV, § 2, the courts of the asylum state are bound to ac- Once removed, from demanding state or country as a 
cept the demanding state's judicial determination of prob- fugitive from justice within contemplation of extradition 
able cause for arrest since the proceedings of the demand- laws, 85 A.L.R. 118. . 
ing state are clothed with the traditional presumption of One not in demanding state at time of offense, but who 


larity. Bazald ri han, 1979-NMSC-025, 92 afterward entered and left state, as fugitive from justice 
NM.596502P2d512,. within extradition law, 91 A.L.R. 1262. 
Court may not discharge accused arrested un- 35 C.J.S. Extradition § 7 et seq. 


der governor's warrant where there is merely 


31-4-3. Form of demand. 


No demand for the extradition of a person charged with crime in another state shall be 
recognized by the governor unless in writing, alleging, except in cases arising under Section 6 
[31-4-6 NMSA 1978], that the accused was present in the demanding state at the time of the 
commission of the alleged crime, and that thereafter he fled from the state, and accompanied 
by a copy of an indictment found or by information supported by affidavit in the state having 
jurisdiction of the crime, or by a copy of an affidavit made before a magistrate there, together 
with a copy of any warrant which was issued thereupon; or by a copy of a judgment of convic- 
tion or of a sentence imposed in execution thereof, together with a statement by the executive 
authority of the demanding state that the person claimed has escaped from confinement or 
has broken the terms of his bail, probation or parole. The indictment, information or affida- 
vit made before the magistrate must substantially charge the person demanded with having 
committed a crime under the law of that state; and the cpoy [copy] of indictment, information, 
affidavit, judgment of conviction or sentence must be authenticated by the executive author- 
ity making the demand. 


History: Laws 1937, ch. 65, § 3; 1941 Comp., § 42- 
1903; 1958 Comp., § 41-19-3. 
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ANNOTATIONS 


District court not authorized to review issues be- 
yond scope of demanding documents, — Language in 
this section requiring the indictment, information or af- 
fidavit to "substantially charge the person demanded with 
having committed a crime" does not authorize the district 
court to go beyond the charging documents and review is- 
sues that should be litigated in the state demanding ex- 
tradition. Hopper v. State ex rel. Schiff, 1984-NMSC-034, 
101 N.M. 71, 678 P.2d 699. 

Error held harmless where documentation even- 
tually provided. — In a proceeding for a writ of habeas 
corpus challenging the petitioner's extradition to Ohio, 
there was no harm in the fact that the parties may have 
been served with incomplete documentation since the 
missing documents were eventually provided. Reed v. 
State ex rel. Ortiz, 1997-NMSC-055, 124 N.M. 129, 947 
P.2d 86, rev'd on. other grounds, 524 U.S. 151, 118 S. Ct. 
1860, 141 L. Ed. 2d 131 (1998). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur. 2d Extradition §§ 67 to 89. 

Extradition of one who violates parole, 78 A.L.R. 419. 

Recitals in rendition warrant as to copy of indictment or 
affidavit, sufficiency of, 89 A.L.R. 595. 

Allegation or proof of presence of accused in demanding 
state at time of commission of alleged crime or that ac- 
cused is a fugitive, sufficiency of statements indemanding 
papers as to, 135 A.L.R. 973. 

Statute authorizing extradition of one who commits an 
act within the state or a third state resulting in a crime in 
the demanding state, constitutionality, construction and 
application of, 151.A.L.R. 239. 

Modern status of rule relating to jurisdiction of 
state court to try criminal defendant brought within 
jurisdiction illegal or as result of fraud or mistake, 25 
A.L.R.4th 157. 

35 C.J.S. Extradition § 16 et seq. 


31-4-4. Governor may investigate case. 


When a demand shall be made upon the governor of this state by the executive authority of 
another state for the surrender of a person so charged with crime, the governor may call upon the 
attorney general or any prosecuting officer in this state to investigate or assist in investigating 
the demand, and to report to him the situation and circumstances of the person so demanded, and 


whether he ought to be surrendered. 


History: Laws 1937, ch. 65, § 4; 1941 Comp., § 42- 
1904; 1953 Comp., § 41-19-4, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur, 2d Extradition § 96. 

Mission or motive of defendant in going to asylum state 
as affecting right to extradite him, 13 A.L.R. 415. 

Bar of limitations as-proper subject of investigation in 
extradition proceedings, 77 A.L.R. 902. 


Determination in extradition proceedings, or on habeas 
corpus in such proceedings, whether a crime is charged, 
81 A.L.R. 552, 40 A.L.R.2d 1151. 

Motive or ulterior purpose of officials demanding or 
granting extradition as proper subject of inquiry, 94 
A.L.R, 1493. 

Sanity or insanity or pendency of lunacy proceedings as 
matters for consideration in extradition proceedings, 114 
A.L.R. 693. 

35 C.J.S. Extradition §§ 30 to 33. 


31-4-5. Extradition of persons imprisoned or awaiting trial in another 
state or who have left the demanding state under compulsion. 


When it is desired to have returned to this state a person charged in this state with a crime, 
and such person is imprisoned or is held under criminal proceedings then pending against him in 
another state, the governor of this state may agree with the executive authority of such other state 
for the extradition of such person before the conclusion of such proceedings or his term of sentence 
in such other state, upon condition that such person be returned to such other state at the expense 
of this state as soon as the prosecution in this state is terminated: 

The governor of this state may also surrender on demand of the executive authority of any other 
state any person in this state who is charged in the manner provided in Section 23 [31-4-25 NMSA 
1978] of this act with having violated the laws of the state whose executive authority is making 
the demand, even though such person left the demanding state involuntarily. 


History: Laws 1987, ch. 65, § 5; 1941 Comp., § 42- justice, but a refugee from injustice because respondent 


1905; 1953 Comp., § 41-19-5. 

Cross references, — For surrendering to another 
state a person detained in this state under prosecution or 
conviction in this state, see 31-4-19 NMSA 1978. 


ANNOTATIONS 


Asylum state has no discretion. — Where New Mex- 
ico courts held that respondent was not a fugitive from 


fled Ohio because of fear that respondent's parole would 
be revoked without due process and that respondent 
would be returned to prison where respondent faced the 
threat of bodily injury, the New Mexico courts went be- 
yond the permissible inquiry in an extradition case and 
permitted litigation of issues not open in the asylum state. 
The extradition clause of the United States constitution 
is mandatory and affords no discretion to the executive 
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officers of the courts of the asylum state. N.M. ex rel..Ortiz 
v. Reed, 118 S.Ct. 1860, 524 U.S. 151, 141 L. Ed. 2d 131 
(1998), rev'g Reed v. State ex. rel. Ortiz, 1997-NMSC-055, 
124 N.M. 129, 947 P.2d 86. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 314 
Am. Jur. 2d Extradition § 152. 

Extradition of fugitive in custody under cuesee in asy- 
lum state, 42 A:L:R. 585. 


Extradition, as a fugitive from justice, of one who left the 
demanding state by official permission, 67 A.L.R. 1480. 

Determination whether | crime is charged, 40 A.L.R.2d 
1151. 

35 C.J.S. Extradition § 15. 

Law Reviews. — For Article, "Developing a State Con- 
stitutional Law Strategy in New Mexico Criminal Pros- 


ecutions," see 39 N.M.L. Rev. 407 (2009). 


31-4-6. Extradition of persons not present in demanding state at tine 
of commission of crime. 


The governor of this state may also surrender, on demand of the executive authority of any other state, 
any person in this state charged in such other state in the manner provided in Section 3 [31-4-3 NMSA 
1978] with committing an act in this state, or in a third state, intentionally resulting in‘a crime in the 
state whose executive authority is making the demand, and the provisions of this act [31-4-1 to 31-4-30 
NMSA 1978] not otherwise inconsistent, shall apply to such cases, even though the accused was not in 


that state at the time of the commission of the crime, and has not fled therefrom. 


History: Laws 1987, ch. 65, § 6; 1941 Comp., § 42- 
1906; 1953 Comp., § 41-19-6. 


ANNOTATIONS \ 


Proper request by demanding state must be hon- 


ored. — Extradition demanded by another state for the’ 


crime of non-support, properly requested under this sec- 
tion, should be honored by New Mexico if the demanding 
state has a law making it a crime to fail to support a wife 
or child when the accused is outside the demanding state 
at the time of failure to support occurs, 1953-54 Op. Att'y 
Gen. No, 53-5713. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 31A 
Am, Jur. 2d Extradition § 28, 29. : 

One not in demanding state at time of aes but who 
afterward entered and left state, as fugitive from justice 
within extradition law, 91 A.L.R. 1262: 

Constitutionality, construction and application of stat- 
ute authorizing extradition of one who commits an act 
within the state or a third state resulting in a crime in the 
demanding state, 151 A.L.R. 239. 

35 C.J.S. Extradition § 11. 


31-4-7. Issue of governor's warrant of arrest; its recitals. _ 


If the governor decides that the demand should be complied with, he shall sign.a warrant of ar- 
rest, which shall be sealed with the state seal, and be directed to any peace officer or other person 
whom he may think fit to entrust with the execution thereof. The warrant must substantially re- 
cite the facts necessary to the validity of its issuance, _ 72 ‘ 


History: Laws 1987, ch. 65, § 7; 1941 Comp., § 42- 
1907; 1953 Comp., § 41-19-7. 


ANNOTATIONS. 


Prisoner is not entitled to bail after governor's 
extradition warrant has been served. State ex rel. 
Schiff v. Brennan, 1983-NMSC-042, 99 N.M. 641, 662 P.2d 
642. 

Enumeration of rights not required. — A warrant 
issued in accordance with this section is not required to 
enumerate the rights contained in Section 31-4-10 NMSA 
1978. Johnson v, Shuler,:2001-NMSC-009, 130 N.M. 144, 
20 P.ad 126. 

County cannot recover expenses arco for 
jailing fugitive. — Where a fugitive from New Hamp- 
shire was detained in the Colfax County jail while await- 
ing extradition to New Hampshire; the governors of New 
Mexico and New: Hampshire played the exclusive roles.in 


the extradition process such that neither New Hampshire 
nor its governor made any demand on Colfax County or 
directed Colfax County to act on their behalf; the extra- 
dition warrant issued by the governor of New Mexico 
granted Colfax County jurisdiction to hold the fugitive 
and Colfax County acted as the New Mexico governor's 
agent in the extradition process; and New Hampshire had 
no contact with Colfax County, Colfax County was barred 
from demanding payment.of state expenses incurred for 
jailing the fugitive. Colfax Cnty, Bd. of Cnty, Comm'r v. 
State of N.H:, 16 F.3d 1107 (10th Cir, 1994), 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 31A 
Am, Jur. 2d Extradition § 117 to 119, . 

Sufficiency of recitals in rendition warrant in extradi- 
tion as regards copy of indictment or affidavit, 89 A.L.R. 
595. 

, 35 C.J.S. Extradition §§ 35, 36. 


31-4-8. Manner and place of execution. 


Such yo Ble shall authorize the peace officer or other person to whom directed to arrest the 
accused at any time and any place where he may be found within the state and to command the 
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31-4-9 


EXTRADITION 


31-4-10 


aid of all peace officers or other persons in the execution of the warrant, and to deliver the accused, 
subject to the provisions of this act [31-4-1 to 31-4-30 NMSA 1978], to the duly authorized agent 


of the demanding state. 


History: Laws 1937, ch. 65, § 8; 1941 Comp., § 42-. 
1908; 1953 Comp., § 41-19-8. 


31-4-9. Authority of arresting officer. 


Every such peace officer or other person empowered to make the arrest shall have the same 
authority, in arresting the accused, to command assistance therein, as peace officers have by law 
in the execution of any criminal process directed to them, with like penalties against those who 


refuse their assistance. 


History: Laws 1937, ch. 65, § 9; 1941 Comp., § 42- 
1909; 1953 Comp., § 41-19-9. 


31-4-10. Rights of accused person; application for writ of habeas 


corpus. 


No person arrested upon such warrant shall be delivered over to the agent whom the executive 
authority demanding him shall have appointed to receive him unless he shall first be taken forth- 
with before a judge of a court of record in this state, who shall inform him of the demand made for 
his surrender and of the crime with which he is charged, and that he has the right to demand and 
procure legal counsel; and if the prisoner or his counsel shall state that he or they desire to test 
the legality of his arrest, the judge of such court of record shall fix a reasonable time to be allowed 
him within which to apply for a writ of habeas corpus. When such writ is applied for, notice thereof, 
and of the time and place of hearing thereon, shall be given to the prosecuting officer of the county 
in which the arrest is made and in which the accused is in custody, and to the said agent of the 


demanding state. 


History: Laws 1937, ch. 65, § 10; 1941 Comp., § 42- 
1910; 1953 Comp., § 41-19-10. 

Cross references. — For habeas corpus, see 44-1-1 
44-1-37 NMSA 1978. 


ANNOTATIONS 


Violations of the extradition act. — The New 
Mexico constitution does not provide greater due process 
rights than the federal constitution for violations of the 
state extradition act and the metropolitan court was not 
deprived of personal jurisdiction over a defendant because 
of his illegal extradition. State v. Nysus, 2001-NMCA-023, 
130 N.M. 431, 25 P.3d 270, cert.denied, 130 N.M. 254, 23 
P3d 929. 

Jurisdiction occurs upon arrest on out-of-state 
charges. — Under this section, the district court does 
not obtain jurisdiction over the person until after an ar- 
rest on the out-of-state charge has been made, so, where 
there was never an arrest, and the defendant has not suf- 
fered any damage, subsequent statutory proceedings for 
extradition are not precluded by a court's earlier actions 
without jurisdiction. State v. Nicolini, 1978-NMSC-021, 91 
N.M. 484, 576 P.2d 290. 

Application for writ. — If a fugitive desires to test 
the legality of his arrest, the judge of the court of record 
determines a reasonable time within which he is to apply 
for the writ of habeas corpus. This provision of the extra- 
dition act helps assure that a fugitive will not remain in- 
carcerated in the asylum state for an unduly long period 
of time after arrest under a governor's warrant. 1974 Op. 
Att'y Gen. No. 74-38. 
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Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am, Jur. 2d Extradition §§ 123 to 143. 

Right to appeal from order releasing one in extradition 
proceedings, 5 A.L.R. 1156. 

Right of one arrested on extradition warrant to delay 
to enable him to present evidence that he is not subject to 
extradition, 11 A.L.R. 1410. 

Motive or mission of defendant in going to asylum state 
as affecting right to extradite him, 13 A.L.R. 415. 

Right to try one for offense other than that named in 
extradition proceedings, 21 A.L.R. 1405. 

Right to prove absence from demanding state or alibi on 
habeas corpus in extradition proceedings, 51 A.L.R. 797, 
61 A.L.R. 715. 

Bar of limitations as proper subject of investigation in 
extradition proceedings or in habeas corpus proceedings 
for release of one sought to be extradited, 77 A.L.R. 902. 

Determination in extradition proceedings, or on habeas 
corpus in such proceedings, whether a crime is charged, 
81 A.L.R. 552, 40 A.L.R.2d 1151. 

Bond to.indemnify public against expense of extradition 
or other criminal proceedings in event they are unsuccess- 
ful as contrary to public policy, 94 A.L.R. 355. 

Motive or ulterior purpose of officials demanding or 
granting extradition as proper subject of inquiry, 94 
A.L.R. 1498. 

Sanity or insanity or pendency of lunacy proceedings as 
matters for consideration in extradition proceedings, 114 
A.L.R. 693. 
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31-4-11 CRIMINAL PROCEDURE 31-4-13 


Discharge on habeas corpus of one held in extradition 35 C.J.S. Extradition § 34. 


proceedings as precluding subsequent. extradition pro- 
ceedings, 33 A.L.R.3d 1443. 


31-4-11. Penalty for noncompliance with preceding section... 


Any officer who shall deliver to the agent for extradition of the demanding state a person in his 
custody under the governor's warrant, in willful disobedience to the last section [31-4-10 NMSA 
1978], shall be guilty of a misdemeanor and, on conviction, shall be fined (not more than $1,000.00 
or be imprisoned not more than six months, or both). 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Neces- 
sity that demanding state show probable cause to arrest 
fugitive in extradition proceedings, 90 A.L.R.3d 1074. 


History: Laws 1937, ch. 65, § 11; 1941 Comp., § 42- 
1911; 1958 Comp., § 41-19-11. ' 


31-4-12. Confinement in jail when necessary. 


The officer or persons executing the governor's warrant of arrest, or the agent of the demanding 
state to whom the prisoner may have been delivered, may, when necessary, confine the prisoner in 
the jail of any county or city through which he may pass; and the keeper of such jail must receive 
and safely keep the prisoner until the officer or person having charge of him is ready to proceed on 
his route, such officer or person being chargeable with the expense of keeping. 

The officer or agent of a demanding state to whom a prisoner may have been delivered follow- 
ing extradition proceedings in another state, or to whom a prisoner may have been delivered 
after waiving extradition in such other state, and who is passing through this state with such 
a prisoner for the purpose of immediately returning such prisoner to the demanding state may, 
when necessary, confine the prisoner in the jail of any county or city through which he may 
pass; and the keeper of such jail must receive and safely keep the prisoner until the officer or 
agent having charge of him is ready to proceed on his route, such officer or agent, however, be- 
ing chargeable with the expense of keeping; provided, however, that such officer or agent shall 
produce and show to the keeper of such jail satisfactory written evidence of the fact that he is 
actually transporting such prisoner to the demanding state after a requisition by the executive 
authority of such demanding state. Such prisoner shall not be entitled to demand a. new requisi- 
tion while in this state. 


other designated officer who represents the executive au- 


History: Laws 1937, ch. 65, § 12;.1941 Comp., § 42- 
b thority of the requisitioning state and is the agent of that 


1912;.1953 Comp., § 41-19-12, 


ANNOTATIONS 


Identification of officer required before he can 
accept prisoners. — Under the provisions of the Uni- 
form Criminal Extradition Act, 31-4-1 to 31-4-30 NMSA 


state for receipt of prisoners, has to be named and duly ac- 
credited as the demanding state's agent before prisoners 
will be delivered to him, 1961-62 Op. Att'y Gen. No. 61-9. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur. 2d Extradition § 58 to 62. 


1978, there is no requirement that guards, as such, be des- 35 C.J.S. Extradition § 67. 


ignated by name. It:is certain, however, that the sheriff or 


31-4-13. Arrest prior to requisition. 


Whenever any person within this state shall be charged on the oath of any credible person be- 
fore any judge or magistrate of this state with the commission of any crime in any other state and, 
except in cases arising under Section 6 [31-4-6 NMSA 1978] with having fled from justice, or with 
having been convicted of a crime in that state and having escaped from confinement, or having bro- 
ken the terms of his bail, probation or parole, or whenever complaint shall have been made before 
any judge or magistrate in this state setting forth on the affidavit of any credible person in another 
state that a crime has been committed in such other state and that the accused has been charged 
in such state with the commission of the crime, and, except in cases arising under Section 6, has 
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31-4-14 EXTRADITION 31-4-15 


fled from justice, or with having been convicted of a crime in that state and having escaped from 
confinement, or having broken the terms of his bail, probation or parole, and is believed to be in 
this state, the judge or magistrate shall issue a warrant directed to any peace officer commanding 
him to apprehend the person named therein, wherever he may be found in this state, and to bring 
him before the same or any other judge, magistrate or court who or which may be available in or 
convenient of access to the place where the arrest may be made, to answer the charge or complaint 
and affidavit, and a certified copy of the sworn charge or complaint and affidavit upon which the 
warrant ie issued shall be attached to the warrant. 


History: 1 Live 1937, ch. 65, § 13; 1941 one + § 42- Schiff v. Brennan, 1983-NMSC-042, 99 N.M. 641, 662 P.2d 
1913; 1953 Comp., § 41-19-13, 642, 
Am. Jur. 2d, A.L.R. and C.J.8. references. — 31A 
uf ANNOTATIONS Am. Jur. 2d Rxtradition’ § 58 to 62. 
Prisoner is not entitled to bail after governor's 35 C.J.S. Extradition § 67. 


extradition warrant has been served. State ex rel. 


31-4-14. Arrest without a warrant. 


The arrest of a person may be lawfully made also by any peace officer or a private person with- 
out a warrant upon reasonable information that the accused stands charged in the courts of a 
state with a crime punishable by death or imprisonment for a term exceeding one year, but, when 
so arrested the accused must be taken before a judge or magistrate with all practicable speed and 
complaint must be made against him, under oath setting forth the ground for the arrest as in the 
preceding section [81-4-13 NMSA 1978]; and thereafter his answer shall be heard as if he had 
been arrested on a warrant. 


History: Laws 1937, ch. 65, § 14; 1941 Comp., § 42- Lopez, 1986-NMCA-094, 105 N.M, 538, 734 P.2d 778, cert. 


1914; 1953 Comp., § 41-19-14. quashed, 105 N.M. 521, 734 P.2d 761, and cert. denied, 479 
; U.S. 1092, 107 S. Ct. 1805, 94 L. Ed. 2d 160 (1987); Lopez 
ANNOTATIONS v. McCotter, 875 F.2d 273 (10th Cir.), cert. denied, 493 U.S. 

Bondsman arresting third party. — Neither the 996, 1108. Ct. 549, 107 L. Ed. 2d 546 (1989). 
common-law nor statutory authority of a bondsman to make Yisrael . eds tp one hi ohe Soe E Boke 
a warrantless arrest of his principal absolves a bondsman of ‘ hias 
criminal responsibility ensuing from the armed, unauthor. 1986-NMCA-094, 105 N.M. 588, 734 P.2d 778, holding 
ized, and forcible entry into the residence of a third party. that a foreign bondsman must comply with this article in 
State v. Lopez, 1986-NMCA-094, 105 N.M. 538,734 P.2d778, . . Seeking the rearrest of his principal was so "unexpected! 
cert. quashed, 105 N.M. 521, 734 P.2d 761, and cert. denied under preexisting law as to prevent its application retro- 
479 US. 1092. 107 S. Ct. 1305 94 L, Ed. Od 160 (1987). i actively, Lopez v. McCotter, 875 F.2d 273 (10th Cir.), cert. 
A foreign : bondsman Camp comply’ with this ar- denied, 493 U.S. 996, 110 S, Ct. 549; 107 L. Ed. 2d 546 

(1989). 


ticle in seeking the rearrest of his principal. State v, 


31-4-15. Commitment to await requisition; bail. 


4 


If from the examination before the judge or magistrate it appears that the person held is the 
person charged with having committed the crime alleged and, except in cases arising under Sec- 
tion 6 [31-4-6 NMSA 1978], that he has fled from justice, the judge or magistrate must, by a war- 
rant reciting the accusation, commit him to the county jail for such a time not exceeding thirty 
days and specified in the warrant, as will enable the arrest of the accused to be made under a war- 
rant of the governor on a requisition of the executive authority of the state having jurisdiction of 
the offense, unless the accused give bail as provided in the next section [81-4-16 NMSA 1978], or 
until he shall be legally discharged. 


History: Laws 1937, ch. 65, § 15; ‘om Comp., § 42- is not made contingent upon a sixth amendment right to a 


1915; 1953 Comp., § 41-19-15, speedy trial. State v. Sandoval, 1980-NMSC-139, 95 N.M. 
254, 620 P.2d 1279. 

ANNOTATIONS Concepts of res judicata, double jeopardy and es- 

Constitutional basis for extradition not contin- tonal 4 ae apply to padi i stirs Ha = 

gent upon right to speedy trial. — United States not within the purview of inquiry in an extradition pro- 

Const., art. IV, § 2, the basis for extradition, by its terms, ceeding. State v. Sandoval, 1980-NMSC-139, 95 N.M. 254, 


620 P.2d 1279. 
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31-4-16 


No bail for parole violators under interstate 
compact. — The extradition statutes, this section and 
Section 31-4-16 NMSA 1978, provide for bail in certain 
instances; These provisions for bail, however, would not 
apply in the case where the parole board is investigating 
a parolee being held in jail for parole violation under the 


CRIMINAL PROCEDURE 


31-4-18 


terms of the interstate compact. 1957-58 Op. Att'y Gen. 
No. 57-33, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur. 2d Extradition §58 to 62. 

35 C.J.S. Extradition § 67. Tae at 


31-4-16. Bail; in what cases; conditions of bond. 


Unless the offense with which the prisoner is charged is shown to be an offense punishable by 
death or life imprisonment under the laws of the state in which it'was committed, a judge or mag- 
istrate in this state may admit the person arrested to bail by bond, with sufficient sureties, and in 
such sum as he deems proper, conditioned for his appearance before him at a time specified in such 


bond, and for his surrender, to be arrested upon the warrant of the governor of this state, 


History: Laws 1937, ch. 65, § 16; 1941 Comp., § 42- 
1916; 1953 Comp,, § 41-19-16. 


ANNOTATIONS 


Prisoner is not entitled to bail after governor's ex- 
tradition warrant has been served. State ex rel, Schiff v. 
Brennan, 19838-NMSC-042, 99 N.M. 641, 662 P.2d 642. 

No bail for parole violators under interstate com- 
pact. — The extradition statutes, this section and Sec- 
tion 81-4-15 NMSA 1978, provide for bail in. certain in- 
stances. These provisions for bail, however, would not apply 
in the case where the parole board is investigating a parolee 
being held in jail for parole violation under the terms of the 
interstate compact. 1957-58 Op. Att'y Gen. No. 57-33. 

But otherwise for parolees not under compact. — 
It may be that an out-of-state parolee not under the pa- 
role board's supervision under the terms of the interstate 


compact may be entitled to bail under the extradition pro- 
visions. 1957-58 Op. Att'y Gen. No. 57-33. 

When right to bail governed by laws of sister state. 
— New Mexico Const., art. II, § 13, affords the right to bail 
to all persons charged with or convicted of crime under the 
laws of the state of New Mexico. A fugitive from justice is 
charged with or convicted of crime under the laws of a sis- 
ter state; therefore, it is the constitution and laws of that 
state which should dictate whether the right to bail exists 
and in what form. 1974 Op. Att'y Gen. No. 74-38. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am, Jur. 2d Extradition § 63, 66, 121. 

Bond to indemnify public against expense of extradition 
or other criminal proceedings in event they are unsuccess- 
ful as contrary to public policy, 94 A.L.R. 355. 

Right of extraditee to bail after issuance of governor's 
warrant and pending final disposition of habeas corpus 
claim, 138 A.L.R.5th 118, 

85 C.J.S, Extradition § 18. 


31-4-17. Extension of time of commitment, adjournment. 


If the accused is not arrested under warrant of the governor by the expiration of the time speci- 
fied in the warrant or bond, a judge or magistrate may discharge him or may recommit him for a 
further period not to exceed sixty days, or a judge or magistrate judge may again take bail for his 
appearance and surrender, as provided in Section 16 [31-4-16 Nise 1978]; but within a period 


not to exceed sixty days after the date of such new bond. 


History: Laws 1987, ch. 65, § 17; 1941 Comp., § 42- 
1917; 1953 Comp., § 41-19-17, ' 


ANNOTATIONS 


Constitutional basis for extradition not contin- 
gent upon right to speedy trial. — United States 


speedy trial. State v, Sandoval, 1980-NMSC-139, 95 N.M. 
254, 620 P.2d 1279. 

Concepts of res judicata, double jeopardy and es- 
toppel do not apply to extradition proceedings and are 
not within the purview of inquiry in an extradition pro- 


. ceeding. State v, Sandoval, 1980-NMSC-139, 95 N.M. 254, 


Const., art, IV, § 2, the basis for extradition, by its terms, 620 P.2d 1279. 


is not made contingent upon a sixth amendment right toa 


31-4-18. Forfeiture of bail. 


If the prisoner is admitted to bail, and fails to appear and surrender himself according to the 
conditions of his bond, the judge, or magistrate, by proper order, shall declare the bond forfeited 
and order his immediate arrest without warrant if he be within this state. Recovery may be’had on 
such bond in the name of the state as in the case of other bonds given by the accused in criminal 
proceedings within this state. 


History: Laws 1937, ch. 65, § 18; 1941 Comp., § 42- 
1918; 1953 Comp., § 41-19-18, 
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31-4-19 EXTRADITION 31-4-22 


31-4-19. Persons under criminal prosecution in this state at time of 


requisition. 


If a criminal prosecution has been instituted against such person under the laws of this state 
and is still pending, the governor, in his discretion, either may surrender him on demand of the ex- 
ecutive authority of another state or hold him until he has been tried and discharged or convicted 


and punished in this state. 


History: Laws 1937, ch. 65, § 19; 1941 Comp.,, § 42- 
1919; 1953 Comp,, § 41-19-19, 

Cross references. — For obtaining a person detained 
in another state, under prosecution or conviction, see 31- 
4-5 NMSA 1978. 


For nonwaiver by New Mexico, see 31-4-23 NMSA 1978. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 
C.J.S, Extradition § 15. 


31-4-20. Guilt or innocence of accused, when inquired into. 


The guilt or innocence of the accused as to the crime of which he is charged may not be inquired 
into by the governor or in any proceeding after the demand for extradition accompanied by a 
charge of crime in legal form as above provided shall have been presented to the governor, except 
as it may be involved in identifying the person held as the person charged with the crime. 


History: Laws 1937, ch. 65, § 20; 1941 aaa § 42. 
1920; 1953 Comp., § 41-19-20, 


ANNOTATIONS 


Defendant's guilt or innocence reserved for 
courts of demanding state. — Questions relating to the 
guilt or innocence of the defendant for the crime charged 
in the demanding state, logically, are reserved for the 
courts of the demanding state and may not be inquired 
into by the courts of the asylum state except for the iden- 
tity of the person held as being the person charged with 
the crime, State v. Sandoval, 1980-NMSC-139, 95 N.M. 
254, 620 P.2d 1279. 

Asylum state may not adjudicate defendant's 
right to speedy trial. — An asylum state, in extradi- 
tion proceedings, is without authority to adjudicate the 
defendant's right to a speedy trial in the demanding state 
upon charges lodged against him there. State v. Sandoval, 
1980-NMSC-139, 95 N.M. 254, 620 P.2d 1279. 


Concepts of res judicata, double jeopardy and es- 
toppel do not apply to extradition proceedings and are 
not within the purview of inquiry in an extradition pro- 
ceeding. State v. Sandoval, 1980-NMSC-139, 95 N.M. 254, 
620 P.2d 1279. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur, 2d Extradition §§ 127 to 143. 

Necessity and sufficiency of identification of accused as 
the person charged, to warrant extradition, 93 A.L.R.2d 
912. 

Necessity that demanding state show probable cause 
to arrest fugitive in extradition proceedings, 90 A.L.R.3d 
1074, 

Modern status of rule relating to jurisidictional of 
state court to try criminal defendant brought within ju- 
risdiction illegally or as result of fraud or mistake, 25 
A.L,.R.4th 157, 

35 C.J.S. Extradition § 29. 


31-4-21. Governor may recall warrant or issue alias. 


The governor may recall his warrant of arrest or may issue another warrant whenever he deems 


proper. 


History: Laws 1937, ch. 65, § 21; 1941 Comp., § 42- 
1921; 1953 Comp., § 41-19-21. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am, Jur. 2d Extradition § 122. 


31-4-22. Written waiver of extradition proceedings. 


Any person arrested in this state charged with having committed any crime in another 
state or alleged to have escaped from confinement or broken the terms of his bail, probation or 
parole may waive the issuance and service of the warrant provided for in Sections 31-4-7 and 
31-4-8 NMSA 1978 and all other procedure incidental to extradition proceedings by executing 
or subscribing in the presence of a magistrate or a judge of a magistrate court or of any court 
of record within this state a writing which states that he consents to return to the demand- 
ing state; provided, however, that before such waiver shall be executed or subscribed by such 
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31-4-23 CRIMINAL PROCEDURE 31-4-25 


person it shall be the duty of such judge to inform such person ofjhis rights to the issuance 
and service of a warrant of extradition and to obtain a writ of habeas corpus.as provided for in 
Section 31-4-10 NMSA 1978. 

If and when such consent has been duly executed it shall forthwith be forwarded to the office of 
the governor of this state and filed therein. The judge shall direct the officer having such person 
in custody to deliver forthwith such person to the duly accredited agent or agents of the demand- 
ing state, and shall deliver or cause to be delivered to such agent or agents a copy of such consent; 
provided, however, that nothing in this section shall be deemed to limit the rights of the accused 
person to return voluntarily and without formality to the demanding state, nor shall this waiver 
procedure be deemed to bean exclusive procedure or to limit the powers, rights or duties of the 
officers of the demanding state or of this state. 


History: Laws 1937, ch. 65, § 25a; 1941 Comp., 
§ 42-1922; 1958 Comp,, § 41-19-22; 1981, ch. 258, § 1. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
Am. Jur, 2d Hetradition § 54, 55, 57. 


31-4-23. Nonwaiver by this state. 


Nothing in this act. [31-4-1 to 31-4-30 NMSA 1978] contained shall be deemed.to constitute a 
waiver by this state of its right, power or privilege to try such demanded person for crime com- 
mitted. within this state, or of its right, power or privilege to regain custody of such person by ex- 
tradition proceedings or otherwise for the purpose of trial, sentence or punishment for any crime 
committed within this state, nor shall any proceedings had under this act which result in, or fail to 
result in, extradition be deemed a waiver by this state of any of its rights, privileges or jurisdiction 
in any way whatsoever, 


History: Laws 1937, ch. 65, § 25b; 1941 Comp., 
§ 42-1923; 1953 Comp., § 41-19-23, 

Cross references. — For criminal prosecution pending 
in this state, see 31-4-19 NMSA 1978. , 


waived when defendant, prior to trial for the gargs was 
extradited under this section and subsequently returned 
to the state. State v. Blankenship, 1968- NMCA-026, 79 
N. M. 178, 441 P.2d 218, 


ANNOTATIONS 


Prosecution continues upon defendant's return. — 
Jurisdiction to prosecute on forgery charge was not 


31-4-24, Fugitives from this state; duty of governors. 


Whenever the governor of this state shall demand a person charged with crime or with escaping 
from confinement or breaking the terms of his bail, probation or parole’ in this state, from the ex- 
ecutive authority of any other state, or from the chief justice or an associate justice of the supreme 
court of the District of Columbia authorized to receive such demand under the laws of the United 
States, he shall issue a warrant under the seal of this state, to some agent, commanding him to 
receive the person so charged if delivered to him and convey him to the proper officer of the spun ty 
in this state in which the offense was committed. 


History: Laws 1937, ch. 65, § 22; 1941 Comp., § 42- 
1924; 1953 Comp,, § 41-19-24, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 
‘Am. Jur, 2d:Extradition §§ 95 to 108, 114 to 122. 
35 C.J.S. Extradition §§ 35, 36, 


31-4-25. Application f for issuance of requisition; Oy whom made; 
contents. 


A. When the return to this state of a person charged with crime in this state is required, the 
prosecuting attorney shall present to the governor his written application for a requisition for 
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31-4-26 EXTRADITION 31-4-27 


the return of the person charged, in which application shall be stated the name of the person so 
charged, the crime charged against him, the approximate time, place and circumstances of its com- 
mission, the state in which he is believed to be, including the location of the accused therein, at the 
time the application is made and certifying that, in the opinion of the said prosecuting attorney, 
the ends of justice require the arrest and return of the accused to this state for trial and that the 
proceeding is not instituted to enforce a private claim. 

B. When the return to this state is required of a person who has been convicted of a crime in 
this state and has escaped from confinement or broken the terms of his bail; probation or parole, 
the prosecuting attorney of the county in which the offense was committed, the parole board, or 
the warden of the institution or sheriff of the county, from which escape was made, shall present to 
the governor a written application for a requisition for the return of such person, in which applica- 
tion shall be stated the name of the person, the crime of which he was convicted, the circumstances 
of his escape from confinement or of the breach of the terms of his bail, probation or parole, the 
state in which he is believed to be, including the location of the person therein at the time applica- 
tion is made. . 

C. The application shall be verified by affidavit, shall be executed in duplicate and shall be 
accompanied by two certified copies of the indictment returned, or information and affidavit filed 
or of the complaint made to the judge or magistrate, stating the offense with which the accused is 
charged, or of the judgment of conviction or of the sentence. The prosecuting officer, parole board, 
warden or sheriff may also attach such further affidavits and other documents in duplicate as he 
shall deem proper to be submitted with such application. One copy of the application, with the 
action of the governor indicated by endorsement thereon, and one of the certified copies of the in- 
dictment, complaint, information and affidavits, or of the judgment of conviction or of the sentence 
shall be filed in the office of the secretary of state to remain of record in that office. The other cop- 
ies of all papers shall be forwarded with the governor's requisition. 


History: Laws 1937, ch. 65, § 23; 1941 Comp., § 42- 
1925; 1953 Comp., § 41-19-25. 


31-4-26. Costs and expenses. 


When the punishment of the crime shall be the confinement of the criminal in the penitentiary, 
the expenses shall be paid out of the state treasury, on the certificate of the governor and warrant 
of the auditor; and in all other cases they shall be paid out of the county treasury in the county 
wherein the crime is alleged to have been committed. 


History: Laws 1937, ch. 65, § 24; 1941 Comp., § 42- charged in New Mexico with the commission of a crime, 
1926; 1953 Comp,, § 41-19-26. are governed by this section. 1973 Op. Att'y-Gen. No. 73- 
ANNOTATIONS Boer sonnet under prior law, now see Section 32A-10-1 

Includes extradition of juveniles. — The costs of Am. Jur, 2d, A.L.R. and C.J.S. references. — 35 


extraditing a juvenile from another state who stands C.J.S, Extradition § 20. 


31-4-27. Immunity from service of process in certain civil actions. 


A person brought into this state by, or after waiver of, extradition based on a criminal charge 
shall not be subject to service of personal process in civil actions arising out of the same facts as 
the criminal proceedings for which he is being or has been returned, until he has been convicted in 
the criminal proceedings, or, if acquitted, until he has had reasonable opportunity to return to the 
state from which he was extradited. 


History: Laws 1937, ch. 65, § 25; 1941 Comp., § 42- ANNOTATIONS 
1PAT ISSR Comp, 5 $4-L8r1 Dawe £876, of G0, 5 }- Am. Jur. 2d, A.L.R. and C.J.S. references. — 31A 


Am, Jur. 2d Extradition § 159. 
Immunity of nonresident defendant in criminal case 
from service of process, 20 A.L.R.2d 163. 
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31-4-28. No right of asylum; no immunity from other criminal 
prosecutions while in this state. 


After a person:-has been brought back to this state by, or after waiver of, extradition paacodtnie’ 
he may be tried in this state for other, crimes which he may be charged with having committed 
here as well as that specter a in the requisition for his extradition. 


History: Laws 1937, ch. 65, § 26; 1941 Comps § 42... Am. Jur. 2d, ALR. and C.J.S. cet braving — 381A 
1928; 1953 Comp., § 41-19-28. Am. Jur, 2d Extradition § 153, 157, 
, : Right to try one for an offense other than that named in 


ANN OTATIONS extradition proceedings, 21 A.L.R. 1405. 


Due process clause of federal constitution is not 
violated by this section, 1953-54.Op. Att'y Gen, No. 53- 
5767. 


31-4-29. Interpretation. 


The provisions of this act [31-4-1 to 31-4-30 NMSA 1978] shall be so interpreted and construed 
as to effectuate its genera purposes to make uniform the law of those states which enact it... 


History: Laws 1937, ab 65, § 27; 1941 Comp., § 42- 
1929; 1953 Comp., § 41-19-29. 


This act [31-4-1 to 31-4-830 NMSA 197 8] may be. cited as the Uniform Griminal Extradition Act. 


History: Laws 1937, ch. 65, § 30; 1941 Comp., § 42- 
1930; 1953 Comp., § 41-19-30. 


31-4-31. Transfer under treaty; governor. 


When a treaty is in effect. between the United States .and.a foreign country. providing for 
the transfer of convicted criminal offenders who are citizens or nationals of foreign countries to the 
foreign countries of which they are citizens or nationals, the governor is authorized, subject to the 
terms of such treaty, to act on behalf of the state of New Mexico and to consent to the transfer of 
the convicted criminal offender. 


History: 1978 Comp., § 31-4-31, enacted by Laws 
1978, ch. 156, § 1. 


ARTICLE 5 
Interstate Compacts 
Sec. ' Sec, 
31-5-1 to 31-5-3. Repealed. ' 31-5-12. Agreement on Detainers. 
31-5-4.. Western Interstate Corrections Compact; form. 31-5-13. Definition. 
31-5-5,. Inmate commitment or transfer. 31-5-14. .Cooperation, | 
31-5-6. Enforcement of compact; submission of reports. 31-5-15. Habitual offenders, 
31-5-7. Board of parole; hearings within and outside state. 31-5-16. Transfers. ~ 
31-5-8. Contracts of governor; approval by board of finance. 31-5-17. Interstate Corrections Compact. 
31-5-9. Release of inmate from institution outside state; 31-5-18. Secretary of corrections; powers. 
transportation to home or place of employ- 31-5-19,. Convicted offenders; contracts with United 
ment. _. States attorney general, 
31-5-10. Interstate Compact on Mentally Disordered Of- 31-5-20. Interstate Compact for Adult Offender Supervi- 
fenders. sion, 


31-5-11... Compact authority. 
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31-5-1 INTERSTATE COMPACTS 31-5-4 


31-5-1 to 31-5-3. Repealed. 


Repeals. — Laws 2001, ch, 322, art XV, repealed 31- Uniform Act for Out-of-State Parolee Supervision, effec- 
5-1 through 31-5-3 NMSA 1978, as enacted by Laws 1937, tive June 15, 2001. For provisions of the former sections, 
ch. 10, §§ 1 and 2, and Laws 1959, ch. 34, § 1; regarding see the 2000 NMSA 1978 on NMOneSource.com. 


31-5-4. [Western Interstate Corrections Compact; form.] 


The Western Interstate Corrections Compact is enacted into law and entered into on behalf 
of New Mexico with any‘and all other states legally joining therein in a form substantially as 
follows: 


WESTERN INTERSTATE CORRECTIONS COMPACT 
Article I - Purpose: — At 


The winks states, desiring by common action to improve their imatitational facilities and ‘provide 
programs of sufficiently high quality for the confinement, treatment and rehabilitation of various 
types of offenders, declare that it is the policy of each of the party states to provide such facilities 
and programs ona basis of cooperation with one another, thereby serving the best interests of 
such offenders and of society. The purpose of this compact:is to provide for the development and 
execution of such programs of cooperation for the confinement, treatment and rehabilitation of of- 
fenders. 


Articleddits re gaia | 


As used in this.compact, unless the context clearly requires otherwise: .. 

A. .."state" means a state of the United States, the territory of Hawaii, or, subject to the limita- 
tion contained in Article VII, Guam, 
_ B. "sending state" means a state party to this compact in which conviction was had. 

C. "receiving state" means a state party to this compact to which an inmate is sent for confine- 
ment other than a state in.which conviction was had. 

D. "inmate" means a male or female offender who is under Sautonan to or confined i in a-prison 
or other correctional institution. 

E. "institution" means. any prison, reformatory or other ery, facility, including but not 
limited to a facility for the mentally ill or mentally defective, in which inmates may lawfully be 
confined, 


Article III - Contracts | 


A. Each party state may make one or more contracts with any one or more of the other party 
states for the confinement of inmates on behalf of a sending state in institutions situated within 
receiving states. Any such contract shall provide for: 

(1) its duration. 

(2) payments to be made to the receiving state by the sending state for inmate mainte- 
nance; extraordinary medical and dental expenses, and any participation in or receipts by inmates 
of rehabilitative or correctional services, facilities, programs or treatment not reasonably included 
as part of normal maintenance, 

(3) participation in programs of inmate employment, if any; the disposition or crediting of 
any payments received by inmates on account thereof; and the crediting of proceeds from or dis- 
posal of any products resulting therefrom. 

(4) delivery and retaking of inmates. 

(5) such other matters as may be necessary and appropriate to fix the obligations, respon- 
sibilities and rights of the sending and receiving states. | 

B. Prior to the construction or completion of construction of any institution or addition thereto 
by a party state, any other party state or states may contract therewith for the enlargement of the 
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planned capacity of the institution or addition thereto, or for the inclusion therein of particular 
equipment or structures, and for the reservation of a specific percentum of the capacity of the in- 
stitution to be kept available for use by inmates of the sending state or states so contracting. Any 
sending state so contracting may, to the extent that monies are legally available therefor, pay to 
the receiving state, a reasonable sum as consideration for such enlargement of capacity, or provi- 
sion of equipment or structures, and reservation of capacity. Such payment may be in a lump sum 
or in installments as provided in the contract. . 

C. The terms and provisions of this compact shall be a part of any contract entered into by the 
authority of [this compact] or pursuant thereto, and nothing in any such contract shall be incon- 
sistent therewith. 


Article IV - Procedures and Rights 


A. Whenever the duly constituted judicial or administrative authorities in a state party to this 
compact, and which has entered into a contract pursuant to Article III, shall decide that confine- 
ment in, or transfer of an inmate to, an institution within the territory of another party state is 
necessary in order to provide adequate quarters and care or desirable in order to provide an ap- 
propriate program of rehabilitation or treatment, said officials may direct that the confinement be 
within an institution within the territory of said other party state, the receiving state to act in that 
regard solely as agent for the sending state. 

B. The appropriate officials of any state party to this compact shall have access, at all reason- 
able times, to any institution in which it has a contractual right to confine inmates for the purpose 
of inspecting the facilities thereof and visiting such of its inmates as may be confined in the insti- 
tution. 

C. Inmates confined in an institution pursuant to the terms of this compact shall at all times 
be subject to the jurisdiction of the sending state and may at any time be removed therefrom 
for transfer to a prison or other institution within the sending state, for transfer’ to another in- 
stitution in which the sending state may have a contractual or other right to confine inmates, 
for release on probation or parole, for discharge or for any other purpose permitted by the laws 
of the sending state; provided that the sending state shall continue to be obligated to such pay- 
ments as may be required pursuant to the terms of any contract entered into hehyer the terms of 
Article III. 

D. Each receiving state shall provide regular reports to each sending state on the inmates 
of that sending state in institutions pursuant to this compact including a conduct record of each 
inmate and certify said record to the official designated by the sending state, in order that each 
inmate may have the benefit of his or her record in determining and altering the disposition of 
said inmate in accordance with the law which may obtain in the sending state and in order that 
the same may be a source of information for the sending state. 

E. All inmates who may be confined in an institution pursuant to the provisions of this com- 
pact shall be treated in a reasonable and humane manner and shall be cared for and treated 
equally with such similar inmates of the receiving state as may be confined in the same institu- 
tion. The fact of confinement in a receiving state shall not deprive any inmate so confined of any 
legal rights which said inmate would have had if confined in an appropriate institution of the 
sending state. 

F. Any hearing or hearings to which an inmate confined pursuant to this compact may be en- 
titled by the laws of the sending state may be had before the appropriate authorities of the sending 
state, or of the receiving state if authorized by the sending state. The receiving state shall provide 
adequate facilities for such hearings as may be conducted by the appropriate officials of a send- 
ing state. In the event such hearings [hearing] or hearings are had before officials of the receiving 
state, the governing law shall be that of the sending state and a record of the hearing or hearings 
as prescribed by the sending state shall be made. Said record together with any recommendations 
of the hearing officials shall be transmitted forthwith to the official or officials before whom the 
hearing would have been had if it had taken place in the sending state. In any and all proceed- 
ings had pursuant to the provisions of this subdivision, the officials of the receiving state shall 
act solely as agents of the sending state and no final determination shall be made in any matter 
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except by the appropriate officials of the sending state. Costs of records made pursuant to this 
subdivision shall be borne by the sending state. 

G. Any inmate confined pursuant to this compact shall be released within the territory of the 
sending state unless the inmate, and the sending and receiving states, shall agree upon release in 
some other place. The sending state shall bear the cost of such return to its territory. 

H. Any inmate confined pursuant to the terms of this compact shall have any and all rights to 
participate in and derive any benefits or incur or be relieved of any obligations or have such obli- 
gations modified or his status changed on account of any action or proceeding in which he could 
have: participated if confined in any appropriate institution of the sending state located within 
such state. 

I. The parent, guardian, trustee or other person or persons entitled under the laws of the send- 
ing state to act for, advise or otherwise function with respect to any inmate shall not be deprived of 
or restricted in his exercise of any power in respect of any inmate confined pursuant to the terms 
of this compact. 


Article V - Acts Not Reviewable in Receiving State; Extradition 


A. Any decision of the sending state in respect of any matter over which it retains jurisdiction 
pursuant to this compact shall be conclusive upon and not reviewable within the receiving state, 
but if at the time the sending state seeks to remove an inmate from an institution in the receiving 
state there is pending against the inmate within such state any criminal charge or if the inmate 
is suspected of having committed within such state a criminal offense, the inmate shall not be 
returned without the consent of the receiving state until discharged from prosecution or other 
form of proceeding, imprisonment or detention for such offense. The duly accredited officers of the 
sending state shall be permitted to transport inmates pursuant to this compact through any and 
all states party to this compact without interference. 

-B. An inmate who escapes from an institution in which he is confined pursuant to this com- 
pact shall be deemed a fugitive from the sending state and from the state in which the institution 
is situated. In the case of an escape to a jurisdiction other than the sending or receiving state, 
the responsibility for institution of extradition proceedings shall be that of the sending state, 
but nothing contained herein shall be construed to prevent or affect the activities of officers and 
agencies of any jurisdiction directed toward the apprehension and return of an escapee. 


Article VI - Federal Aid 


Any state party to this compact may accept federal aid for use in connection with any institution 
or program, the use of which is or may be affected by this compact or any contract pursuant hereto 
and any inmate in a receiving state pursuant to this compact may participate in any such feder- 
ally aided program or activity for which the sending and receiving states have made contractual 
provision provided that if such program or activity is not part of the customary correctional regi- 
men the express consent of the appropriate official of the sending state shall be required therefor. 


Article VII - Entry into Force 


This compact shall enter into force and become effective and binding upon the states so acting 
when it has been enacted into law by any two contiguous states from among the states of Alaska, 
Arizona, California, Colorado, Hawaii, Idaho, Montana, Nebraska, Nevada, New Mexico, Oregon, 
Utah, Washington and Wyoming. For the purposes of this article, Alaska and Hawaii shall be 
deemed contiguous to each other; to any and all of the states of California, Oregon and Washing- 
ton; and to Guam. Thereafter, this compact shall enter into force and become effective and binding 
as to any other of said states, or any other state contiguous to at least one party state upon similar 
action by such state. Guam may become party to this compact by taking action similar to that pro- 
vided for joinder by any other eligible party state and upon the consent of congress to such joinder. 
For the purposes of this article; Guam shall be deemed contiguous to Alaska, Hawaii, California, 
Oregon and Washington. 
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Article VIII - Withdrawal and Termination 


This compact shall continue in force and remain binding upon a party state until it shall have 
enacted a statute repealing the same and providing for the sending of formal written notice of with- 
drawal from the compact to the appropriate officials of all other party states. An actual withdrawal 
shall not take effect until two years after the notices provided in said statute have been sent. Such 
withdrawal shall not'relieve the withdrawing state from its obligations assumed hereunder prior 
to the effective date of withdrawal. Before the effective date of withdrawal, a withdrawing state 
shall remove to its territory, at its own expense, such inmates as it may have confined pursuant 'to 
the provisions of this compact. 


Article IX - Other Arrangements Titatfected 


Nothing contained in this compact shall be construed to abrogate or impair any agreement or 
other arrangement which a party state may have with a nonparty state for the confinement, re- 
habilitation or treatment of inmates nor to repeal any other laws of a party state authorizing the 
making of cooperative institutional arrangements. 


Article X - Construction and Severability 


The provisions of this compact shall be liberally construed and shall be severable. If any phrase, 
clause, sentence or provision of this compact is declared to be contrary to the constitution of any 
participating state or of the United States or, the applicability thereof.to any government, agency, 
person or circumstance. is held invalid, the validity of the remainder of this compact and the ap- 
plicability thereof to any government, agency, person or circumstance shall not be affected thereby. 
If this compact shall be held contrary to the constitution of any state participating therein, the 
compact shall remain in full force and effect as to the remaining states and in full force and effect 
as to the state affected as to all severable matters. 


History: 1953 Comp., § 41-20-11, enacted by Laws 
1959, ch. 112, § 1. 

Cross references. — For filing interstate compacts 
with supreme-court librarian, see 14-3-20 NMSA 1978. 


ANNOTATIONS 


Interstate compacts are specifically treated in 
Section 14-3-20 NMSA 1978 (interstate compacts). 
State v. Ellis,.95 N.M. 427, 1980-NMCA-187, 622 P.2d 
1047, cert. denied, 95: N.M. 426, 622 P.2d 1046. 

Scope of court's authority to order transfer. — 
New Mexico courts do not have the authority under 
the western interstate corrections compact and ac- 
companying statutes to order the transfer of a pris- 


oner from New Mexico to a neighboring state when | 


that prisoner has not alleged any constitutional viola- 
tions and instead seeks transfer due to a desire to be 
near his parents and an unproven fear of other prison- 
ers. State v. Tarver, 2005-NMCA-030, 137 N.M, 115, 
108 P.3d 1. 


State Rules Act, Section 14-4-1 NMSA 1978, et seq,., 
is inapplicable to interstate agreements. State v. Ellis, 
1980-NMCA-187, 95 N.M. 427, 622 P.2d' 1047 Ae App), 
cert. denied, 95 N.M. 426, 622 P.2d 1046. 

State does not have valid transfer agrasniaee 
within Arizona. — Due to the fact that an exhaustive 
search of the supreme court library found only one con- 
tract for a term from April 24, 1973, to June 30, 1974, and 
a renewal for July 1; 1975, to June 30, 1976, New Mexico 
does not have a valid agreement with Arizona concerning 
transfers of prisoners. State v. Ellis, 1980-NMCA-187, 95 
N.M. 427, 622 P.2d 1047, cert. denied, 95 sae 426, 622 
P.2d 1046. 

Am. Jur, 2d, A.L.R. and C.J.S. Safotongens —_ 60 
Am. Jur. 2d Penal and Correctional Institutions §§ 148 
to 152. 

Right of state or federal prisoner to credit tap time 
served in another jurisdiction before delivery to state 
or federal authorities, 18 A.L.R.2d 511, 90 A.L.R.3d 
408. 


31-5-5. Inmate commitment or transfer. 


The secretary of corrections may commit or transfer an inmate to any institution in or outside 
New Mexico if New Mexico.has entered into a contract or contracts for the confinement of inmates 
in the institution pursuant to Article III of the Western Interstate Corrections rue [31-5-4 


NMSA 1978]. 


_ History: 1953 Comp., § 41-20-12, enacted by Laws _., 


1959, ch. 112, § 2; 1985, ch. 119, § 1. 


| The 1985 amendment, effective April 2, 1985, added 
the catchline, substituted "The secretary of corrections" 
for "Any court or other agency or officer of this state 
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having power to commit or transfer an inmate (as defined of the section and substituted "an inmate" for "the in- 
in Article II(d) of the Western Interstate Corrections Com- mate" following "transfer." 
pact) to any institution for confinement" at the beginning 


31-5-6. [Enforcement of compact; submission of reports. ] 


The courts, departments, agencies and officers of New Mexico and its subdivisions shall enforce 
this compact [31-5-4 NMSA 1978] and do all things appropriate to the effectuation of its purposes 
and intent which may be within their respective jurisdictions including but not limited to the 
making and submission of reports required by the compact. 


History: 1953 Comp., § 41-20-13, enacted by Laws 
1959, ch, 112, § 3. 


31-5-7. [Board of parole; hearings within and outside state.] 


The New Mexico board of parole is authorized to hold hearings within and outside New Mexico 
pursuant to Article IV (F) of the Western Interstate Corrections Compact [31-5-4 NMSA 1978]. 


History: 1953 Comp., § 41-20-14, enacted by Laws Cross references. — For state board of probation and 
1959, ch. 112, § 4. parole referring to corrections division of the criminal jus- 
tice department, see 33-1-7 NMSA 1978. 


31-5-8. [Contracts of governor; approval by board of finance.] 


The governor may enter into contracts on behalf of New Mexico to implement the participation 
of this state in the Western Interstate Corrections Compact pursuant to Article IIT of the compact 
[31-5-4 NMSA 1978], provided that any contract entered into by the governor must be approved by 
the state board of finance before the same shall be binding. 


History: 1953 Comp., § 41-20-15, enacted by Laws 
1959, ch. 112, § 5. 


31- 5-9. [Release of inmate from institution outside state; transportation 
to home or place of employment. | 


If an inmate is released from an institution outside of New Mexico, pursuant to Article IV (G) of 
the compact [31-5-4 NMSA 1978], the superintendent of the penitentiary shall provide him with 
transportation to either his home or place of employment if in New Mexico, or if neither of these is 
applicable to any point in New Mexico selected by the inmate. 


History: 1953 Comp., § 41-20-16, enacted by Laws Severability. — Laws 1959, ch. 112, § 7, provided 


1959, ch. 112, § 6. for the severability of the act if any part or application 
thereof is held invalid. 


31-5-10, Interstate Compact on Mentally Disordered Offenders. 


The Interstate Compact on Mentally Disordered Offenders is entered into with all other juris- 
dictions legally joining therein in a form substantially as follows: 


INTERSTATE COMPACT ON MENTALLY DISORDERED OFFENDERS 
Article 1 - Purpose and Policy 


A. The party states, desiring by common action to improve their programs for the care and treat- 
ment of mentally disordered offenders, declare that it is the policy of each of the party states to: 
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(1) strengthen their own programs and laws for the care and treatment of the mentally 
disordered offender; 

(2) encourage and provide for such care and treatment in the most appropriate locations, 
giving due recognition to the need to achieve adequacy of diagnosis, care, treatment, aftercare and 
auxiliary services and facilities and, to every extent practicable; to do so in geographic locations 
convenient for providing a therapeutic environment; 

(3) authorize cooperation among the party states in providing services and facilities, when 
it is found that cooperative programs can be more effective and efficient than programs separately 
pursued; 

(4) place such mentally disordered offender in a legal status which will facilitate his care, 
treatment and rehabilitation; 

(5) authorize research and training of personnel on a cooperative basis in order to improve 
the quality or quantity of personnel available for the proper staffing of programs, services and fa- 
cilities for mentally disordered offenders; and 

(6) care for and treat mentally disordered offenders under conditions which will improve 
the public safety. 

B. Within the policies set forth in this article, it is the purpose of this compact to: 

(1) authorize negotiation, entry into and operations under contractual arrangements 
among any two or more of the party states for the establishment and maintenance of cooperative 
programs in any one or more of the fields for which specific provision is made in the several ar- 
ticles of this compact; ; 

(2) set the limits within which such contracts may operate, so as to assure protection of 
the civil rights of mentally disordered offenders and protection of the rights and obligations of he 
public and of the party states; and 

(3) facilitate the proper disposition of criminal charges een against mentally disordered of 
fenders, so that programs for their care, treatment and rehabilitation may be carried on efficiently. 


Article 2 - Definitions 


As used in this compact: 

A. "mentally disordered offender" means a person who has been determined, by adjudication 
or other method legally sufficient for the purpose in the party state where the determination is 
made, to be mentally ill and: 

(1) is under sentence for the commission of crime; or 

(2) who is confined or committed on account of the commission of an offense for which, in 
the absence of mental illness, the person would be subject to incarceration in a penal or correc- 
tional facility; 

B. "patient" means a mentally disordered offender who is cared for, treated or bine ed pur- 
suant to this compact; 

C. "sending state" means a state party to this compact in which the mentally disordered of- 
fender was convicted; or the state in which he would be subject to trial on or conviction of an of- 
fense except for his mental condition; or, within the meaning of Article 5 of this compact; the state 
whose authorities have filed a petition in connection with an untried indictment, information or 
complaint; and 

D. "receiving state" means a state party to this compact to which a mentally disordered of- 
fender is sent for care, aftercare, treatment or rehabilitation, or within the meaning of Article 5 of 
this compact, the state in which a petition in connection with an untried indictment, information 
or complaint has been filed. 


| Article 3 - Contracts 


A. Each party state may make one or more contracts with any one or more of the other party 
states for the care and treatment of mentally disordered offenders on behalf of a sending state in 
facilities situated in receiving states, or for the participation of mentally disordered offenders in 
programs of aftercare on conditional release administered by the receiving state. Any such con- 
tract shall provide for: | 
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(1) its duration; 

(2) payments to be made to the receiving state by om sending state for patient care, treat- 
ment and extraordinary services, if any; 

(3) determination of responsibility for ordering or permitting the furnishing of hetwacretls 
nary services, if any; : 

(4) participation in compensated activities, if any, available to patients, the disposition or 
crediting of any payment received by patients on account thereof and the crediting of proceeds 
from or disposal of any products resulting therefrom; 

(5) ‘delivery and retaking of mentally disordered offenders; and > : 

(6) other matters as necessary and appropriate to fix the obligations; responsibilities and 
rights of the sending and receiving states. 

B. Prior to the construction or completion ofconstruction of any facility for mentally disor- 
dered offenders or addition to such facility by a party state, any other party state or states may 
contract therewith for the enlargement of the planned capacity of the facility or addition thereto, 
or for the inclusion therein of particular equipment or structures, and for the reservation of a spe- 
cific percentage of the capacity of the facility to be kept available for use by patients of the sending 
state or states so contracting. Any sending state so contracting may, to. the extent that money is 
legally available therefor, pay to the receiving state a reasonable sum as consideration for such 
enlargement of capacity or provision of equipment or structures and reservation of capacity. The 
payment may be in a lump sum or in installments as provided in the contract. 

C. A party state may contract with any one or more other party states for the training of pro- 
fessional or other personnel whose services, by reason of such training} would become available 
for or be improved in respect of ability to participate in the care and treatment of mentally disor- 
dered offenders. Such contracts may provide for such training to take place at any facility being 
operated or to be operated for the care and treatment of mentally disordered offenders, at any 
institution or facility having resources suitable for the offering of such training or may provide for 
the separate establishment of training facilities, provided that no separate establishment shall be 
undertaken unless it is determined that an appropriate existing facility or institution cannot be 
found at which to conduct.the contemplated program: Any contract entered into pursuant to this 
subarticle shall provide for: 

(1) the administration, financing and precise nature of the program; 

(2) the status and employment or other rights of the trainees; and 

(3) -all other necessary matters. 

D. No contract entered into pursuant to this edoe piag shall “ies inconsistent with any provision 
thereof. dy 


Article 4 - Procedures and Rights 


A. Whenever the duly constituted judicial or administrative authorities in a state party to this 
compact, and which has entered into a contract pursuant to Article 3, decide that custody, care and 
treatment in, or transfer of a patient to, a facility within the:territory of another party state, or 
conditional release for aftercare in another party state is necessary in order to provide adequate 
care and treatment or is desirable in order to provide-an appropriate program of therapy or other 
treatment, or is desirable for clinical reasons, said officials may direct that the custody, care and 
treatment be within a facility or in a program of aftercare within the territory of the other. party 
state, the receiving state to act in that regard solely as agent for the sending state. 

B, The appropriate officials of any state party to this compact shall have access at all reasonable 
times to any facility in which it has a contractual right to secure care or:treatment of patients for the 
purpose of inspection and visiting such of its patients as may be in the facility or served by it. | 

C. Except as otherwise provided in Article 6, patients in a facility pursuant to the terms of this 
compact shall at all times be subject to the jurisdiction of the sending state and may at any time be 
removed for transfer to a facility within the sending state, for transfer to another facility in which 
the sending state may have a contractual or other.right to secure care and treatment of patients, 
for release on aftercare or other conditional status, for discharge or for any other purpose permit- 
ted by the laws of the sending state; provided that the sending state shall continue to be obligated 
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to such payments as may be required pursuant to the terms of any contract entered into under the 
terms of Article 3. 

D. Each receiving state shall provide regular reports to each sending state on the patients of 
that sending state in facilities pursuant to this compact, including a psychiatric and behavioral 
record of each patient, and certify the record to the official designated by the sending state in order 
that each patient may have the benefit of his or her record in determining and altering the disposi- 
tion of the patient in accordance with the law which may obtain in the sending state and in order 
that the record may be a source of information for the sending state. 

E. All patients who may be in a facility or receiving aftercare from a facility piirbaaits to the 
provisions of this compact shall be treated in a reasonable and humane manner and shall be cared 
for, treated and supervised in accordance with the standards pertaining to the program adminis- 
tered. at the facility. The fact of presence in a receiving state shall not deprive any patient of any 
legal rights which the patient would have had if in custody or receiving care, treatment or supervi- 
sion as appropriate in the sending state. 

F.. Any hearing or hearings to which a patient present in a receiving state pursuant to this 
compact may be entitled by the laws of the sending state shall be had before the appropriate 
authorities of the sending state, or of the receiving state if authorized by the sending state. The 
receiving state shall provide adequate facilities for such hearings as may be conducted by the ap- 
propriate officials of a sending state. In the event such hearing or hearings are had before officials 
of the receiving state, the governing law shall be that of the sending state and a record of the hear- 
ing or hearings as prescribed by the sending state shall be made. The record, together with any 
recommendations of the hearing officials, shall be transmitted forthwith to the official or officials 
before whom the hearing would have been had if it had taken place in the sending state. In all 
proceedings pursuant to the provisions of this subarticle, the officials of the receiving state shall 
act solely as agents of the sending state, and no final determination shall be made in any matter 
except by the appropriate officials of the sending state. Costs of records made pursuant to this 
subarticle shall be borne by the sending state. 

G. Any patient confined pursuant to this compact shall be released within the territory of the 
sending state unless the patient and the sending and receiving states agree upon release in some 
other place. The sending state shall bear the cost of such return to its territory. 

H. Any patient pursuant to the terms of this compact shall be subject to civil process and shall 
have all rights to sue, be sued and participate in and derive any benefits or incur or be relieved of 
any obligations or have such obligations modified or his status changed on account of any action or 
proceeding in which he could have participated if in any appropriate facility of the sending state or 
being supervised therefrom, as the case may be, located within such state. 

I. The parent, guardian, trustee or other person or persons entitled under the laws of the send- 
ing state to act for, advise or otherwise function with respect to any patient shall not be deprived 
of, or restricted in his exercise of, any power in respect of any patient pursuant to the terms of this 
compact. 


Article 5 - Disposition of Charges 


A. Whenever the authorities responsible for the care and treatment of a mentally disordered 
offender, whether convicted or adjudicated in the state’or subject to care, aftercare, treatment 
or rehabilitation pursuant to a contract, are of the opinion that charges based on untried indict- 
ments, informations or complaints in another party state present obstacles to the proper care and 
treatment of a mentally disordered offender or to the planning or execution of a suitable program 
for him, such authorities may petition the appropriate court in the state where the untried indict- 
ment, information or complaint is pending for prompt disposition thereof. If the mentally disor- 
dered offender is a patient in a receiving state, the appropriate authorities of the sending state, 
upon recommendation of the appropriate authorities in the receiving state, shall, if they concur in 
the recommendation, file the petition contemplated by this subarticle. 

B,. The court shall hold a hearing on the petition within thirty days of the filing thereof. The 
hearing shall be only to determine whether the proper safeguarding and advancement of the public 
interest; the condition of the mentally disordered offender:and the prospects for more satisfactory 
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care, treatment and rehabilitation of him warrant disposition of the untried indictment, informa- 
tion or complaint prior to termination of the defendant's status as a mentally disordered offender 
in the sending state. The prosecuting officer of the jurisdiction from which the untried indictment, 
information or complaint is pending, the petitioning authorities and such other persons as the 
court may determine shall be entitled to be heard. 

C.. Upon any hearing pursuant to this article, the court may order such adjournments or con- 
tinuances as may be necessary for the examination or observation of the mentally disordered of- 
fender or for the securing of necessary evidence. In granting or denying any such adjournment or 
continuance, the court shall give primary consideration to the purposes of this compact, and more 
particularly to the need for expeditious determination of the legal and mental status of a mentally 
disordered offender so that his care, treatment and discharge to the community only under condi- 
tions which will be consonant with the public safety may be implemented. 

D. The presence of a mentally disordered offender within a state wherein a petition is pending 
or being heard pursuant to this article, or his presence within any other state through which he 
is being transported in connection with such petition or hearing, shall be only for the purposes of 
this compact, and no court, agency or person shall have or obtain jurisdiction over the mentally 
disordered offender for any other purpose by reason of his presence pursuant to this article. The 
mentally disordered offender shall, at all times, remain in the custody of the sending state. Any 
acts of officers, employees or agencies of the receiving state in providing or facilitating detention, 
housing or transportation for the mentally disordered offender shall be only as agents for the 
sending state. 

E. Promptly upon conclusion of the hearing, the court shall dismiss the untried indictment, 
information or complaint, if it finds that the purposes enumerated in Subarticle B of this article 
would be served thereby. Otherwise, the court shall make such order with respect to the petition 
and the untried indictment, information or complaint as may be appropriate in the circumstances 
and consistent with the status of the defendant as a mentally disordered offender in the custody 
of, and subject to the jurisdiction of, the sending state. 

F. No fact or other matter established or adjudicated at any hearing pursuant to this article or 
in connection therewith shall be deemed established or adjudicated, nor shall the same be admit- 
ted in evidence, in any subsequent prosecution of the untried indictment, information or complaint 
concerned in a petition filed pursuant to this article unless: 

(1) the defendant or his duly empowered legal representative requested or expressly ac- 
quiesced in the making of the petition, and was afforded an opportunity to participate in person in 
the hearing; or 

(2) the defendant himself offers or consents to the introduction of the determination or 
adjudication at such subsequent proceedings. 


Article 6 - Acts Not Reviewable in Receiving State; Return 


A. . Any decision of the sending state in respect of any matter over which it retains jurisdiction 
pursuant to this compact shall be conclusive upon, and not reviewable within, the receiving state, 
but, if at the time the sending state seeks to remove a patient from the receiving state, there is 
pending against the patient within such state any criminal charge, or if the patient is suspected of 
having committed within such state a criminal offense, the patient shall not be returned without 
the consent of the receiving state until discharged from prosecution or other form of proceeding, 
imprisonment or detention for such offense. The duly accredited officers of the sending state shall 
be permitted to transport patients pursuant to this compact through all states party to this com- 
pact without interference, 

B. A patient who escapes while receiving care and treatment, or who violates provisions of 
aftercare by leaving the jurisdiction, or while being detained or transported pursuant to this com- 
pact, shall be deemed an escapee from the sending state and from the state in which the facility is 
situated or the aftercare was being provided. In the case of an escape to a jurisdiction other than 
the sending or receiving state, the responsibility for return shall be that of the sending state, 
but nothing contained herein shall be construed to prevent or affect the activities of officers and 
agencies of any jurisdiction directed toward the apprehension and return of an escapee. 


1363 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-5-10 CRIMINAL PROCEDURE 31-5-10 


Article 7 - Federal Aid 


Any state party to this compact may accept federal aid for use in connection with any facility or 
program, the use of which is or may be affected by this compact or any contract pursuant thereto, 
and any patient in a receiving state pursuant to this compact may participate in any such feder- 
ally aided’ program or activity for which the sending and receiving states have made contractual 
provision, provided that, if such program or activity is not part of the customary regimen of the 
facility or program, the express consent ai rhe oF agen official of the sending state shall be 
required therefor. . 


Article.8 - Entry into Force 


This compact shall enter into force and become effective. and binding, upon the states so acting 
when it has been enacted into law by any two states from:among the states of Illinois, Indiana, 
Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North Dakota, Ohio, South, Dakota and 
Wisconsin. Thereafter, this compact shall enter into force and become effective and binding as to 
any other of said.states, or any other state; upon.similar action by such state. . 


Article 9 - Withdrawal and Termination 


This compact shall continue in force and remain binding upon a party state until it has enacted 
a statute repealing the compact and providing for the sending of formal written notice of with- 
drawal from the compact to the appropriate officials of all other party states. An actual withdrawal 
shall not take effect until two years after the notices provided in the statute have been sent. Such 
withdrawal shall not relieve the withdrawing state from its obligations assumed hereunder prior 
to the effective date of withdrawal. Before the effective date of withdrawal, a withdrawing state 
shall remove to its territory, at its own expense, such patients as it may have in other party states 
pursuant to the provisions of this compact. 


Article 10 - Other Arrangements Unaffected 


Nothing contained in this compact shall be construed to abrogate or impair any agreement or 
other arrangement which a party state may have with a nonparty state for the custody, care, treat- 
ment, rehabilitation or aftercare of patients, nor to repeal any other laws of a party state authoriz- 
ing the making of cooperative arrangements. 


Article 11 - Construction and Severability 


The provisions of this compact shall be liberally construed and shall be severable. If any phrase, 
clause, or sentence or provision of this compact is declared to be contrary to the constitution of any par- 
ticipating state or of the United States, or the applicability thereof to any government, agency, person or 
circumstance is held invalid, the validity of the remainder of this compact and the applicability thereof 
to any government, agency, person or circumstance shall not be affected thereby. If this compact is held 
contrary to the constitution of any state participating therein, the compact shall remain in effect as to 
the remaining states and in effect as to the state affected as to all severable matters. 


History: 1953 Comp.,,§ 41-20-17, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 53 Am. 
1967, ch, 201, § 1, Jur, 2d Mentally Incompetent Persons § 1 et seq. 
Cross references. — For filing interstate compacts Extraterritorial effect and recognition of adjudication 
with supreme court librarian, see 14-3-20 NMSA 1978. of competency or incompetency, sanity or insanity, 102 
A.L.R, 444. 
ANNOTATIONS Prejudicial effect of argument or comment that accused, 
Rights not created. — Provisions relating to mecha- if acquitted on ground of insanity, would be released from 
nisms by which corrections officials can arrange to trans- institution to which committed, 44 A.L.R.2d 978. 
fer inmates needing psychiatric care to an ‘appropriate Right, without judicial proceeding, to arrest and detain 
facility were not meant to create rights enforceable by one who is, or is suspected of being, mentally deranged, 92 
inmates against state officials; thus, this section did not A.L.R.2d 570. 
create a liberty interest subject to due process protections.’ Release of one committed to institution as consequence 
Riddle v. Mondragon; 83 F.3d 1197 (10th Cir. 1996). of acquittal of crime on ground of insanity, 95 A.L.R.2d 54. 
1864 
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Instructions in criminal case in which defendant pleads 
insanity as to his hospital confinement in the event of ac- 
quittal, 11 A.L.R.3d 737, 81 A.L.R.4th 659. 

Appealability of orders or rulings, prior to final judg- 
ment in criminal case, as to accused's mental competency, 
16 A.L.R.3d 714. 

Validity of statutory provision for commitment to men- 
tal institution of one acquitted of crime on ground of in- 


Validity of statutes authorizing asexualization or steril- 
ization of criminals or mental defectives, 53 A.L.R.3d 960, 

Jurisdiction of court to permit sterilization of mentally 
defective person in absence of specific statutory authority, 
74 A.L.R.3d 1210. 

Right to relief under Federal Civil Rights Act of 1871 
(42 U.S.C. § 1983) for alleged wrongful commitment to or 
confinement in mental hospital, 16 A.L.R. Fed. 440. 


sanity without formal determination of mental condition 
at time of acquittal, 50 A.L.R.3d 144. 


31-5-11. Compact authority. 


The governor may negotiate and enter into contracts on behalf of this state pursuant to Article 
3 of the Interstate Compact on Mentally Disordered Offenders [31-5-10 NMSA 1978] and may 
perform the contracts. No funds, personnel, facilities, equipment, supplies or materials shall be 
pledged for, committed or used on account of any such contract unless legally available therefor. 


History: 1953 Comp., § 41-20-18, enacted by Laws 
1967, ch, 201, § 2. 


31-5-12. Agreement on Detainers. 


The Agreement on Detainers is entered into with all other jurisdictions legally joining therein 
in a form substantially as follows: 


AGREEMENT ON DETAINERS 
Article 1 - Findings 


The party states find that charges outstanding against a prisoner, detainers based on untried in- 
dictments, informations or complaints, and difficulties in securing speedy trial of persons already 
incarcerated in other jurisdictions, produce uncertainties which obstruct programs of prisoner 
treatment and rehabilitation. Accordingly, it is the policy of the party states and the purpose of 
this agreement to encourage the expeditious and orderly disposition of such charges and determi- 
nation of the proper status of any and all detainers based on untried indictments, informations or 
complaints. The party states also find that proceedings with reference to such charges and detain- 
ers, when emanating from another jurisdiction, cannot properly be had in the absence of coopera- 
tive procedures. It is the further purpose of this agreement to provide such cooperative procedures. 


Article 2 - Definitions 


As used in this agreement: 

A. "state" means a state of the United States, the United States, a territory or possession of the 
United States, the District of Columbia or the commonwealth of Puerto Rico; 

B. "sending state" means a state in which a prisoner is incarcerated at the time that he initi- 
ates a request for final disposition pursuant to Article 3 of this agreement or at the time that a 
request for custody or availability is initiated pursuant to Article 4 of this agreement; and 

C. "receiving state" means the state in which trial is to be had on an indictment, information or 
complaint pursuant to Article 3 or Article 4 of this agreement. 


Article 3 - Prisoner's Request for Final Disposition 


A. Whenever a person has entered upon a term of imprisonment in a penal or correctional in- 
stitution of a party state, and whenever during the continuance of the term of imprisonment there 
is pending in any other party state any untried indictment, information or complaint on the basis 
of which a detainer has been lodged against the prisoner, he shall be brought to trial within one 
hundred eighty days after he has caused to be delivered to the prosecuting officer and the appro- 
priate court of the prosecuting officer's jurisdiction written notice of the place of his imprisonment 
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and his request for a final disposition to be made of the indictment, information or complaint, 
but for good cause shown in open court, the prisoner or his counsel being present, the court hav- 
ing jurisdiction of the matter may grant any necessary or reasonable continuance. The request of 
the prisoner shall be accompanied by a certificate of the appropriate official having custody of the 
prisoner, stating the term of commitment under which the prisoner is being held, the time already 
served, the time remaining to be served on the sentence, the amount of good time earned, the time 


of parole eligibility of the prisoner and any decisions of the state parole agency relating to the 


prisoner. 

B. The written notice and request for final disposition referred to in Subarticle A shall be given 
or sent by the prisoner to the warden, commissioner of corrections or other official having custody 
of him who shall promptly forward it together with the certificate to the appropriate prosecuting 
official and court by registered or certified mail, return receipt requested. — 

C. The warden, commissioner of corrections or other official having custody of the prisoner 
shall promptly inform him of the source and contents of any detainer lodged against him and shall 
also inform him of his right to make a request for final disposition of the indictment, information 
or complaint on which the detainer is based. 

D. Any request for final disposition made by a prisoner pursuant to Subarticle A shall oper- 
ate as a request for final disposition of all untried indictments, informations or complaints on the 
basis of which detainers have been lodged against the prisoner from. the state to whose prosecut- 
ing official the request for final disposition is specifically directed. The warden, commissioner of 
corrections or other official having custody of the prisoner shall forthwith notify ‘all appropriate 
prosecuting officers and courts in the several jurisdictions within the state to which the prisoner's 
request for final disposition is being sent of the proceeding being initiated by the prisoner. Any no- 
tification sent pursuant to this subarticle shall be accompanied by copies of the prisoner's written 
notice, request and the certificate. If trial is not-had on any indictment, information or complaint 
contemplated hereby prior to the return of the prisoner to the original place of imprisonment, such 
indictment, information or complaint shall not be of any further force or effect, and the court shall 
enter an order dismissing the same with prejudice. 

E. Any request for final disposition made by a prisoner pursuant to Subarticle A shall also 
be deemed to be a waiver of extradition with respect to any charge or proceeding contemplated 
thereby or included therein by reason of Subarticle D, and a waiver of extradition to the receiving 
state to serve any sentence there imposed upon him, after completion of his term of imprison- 
ment in the sending state. The request for final disposition shall also constitute a consent by the 
prisoner to the production of his body in any court where his presence may be required in order to 
effectuate the purposes of this agreement and a further consent voluntarily to be returned to the 
original place of imprisonment in accordance with the provisions of this agreement. Nothing in 
this subarticle shall prevent the imposition of a concurrent sentence if otherwise permitted by law. 

F. Escape from custody by the prisoner subsequent to his execution of the request for final dis- 
position referred to in Subarticle A shall void the request. 


Article 4 - Prosecutor's Request for Final Disposition 


A. The appropriate officer of the jurisdiction in which an untried indictment, information or 
complaint is pending is entitled to have a prisoner against whom he has lodged a detainer and who 
is serving a term of imprisonment in any party state made available in accordance with Article 5 
A of this agreement upon presentation of a written request for temporary custody or availability to 
the appropriate authorities of the state in which the prisoner is incarcerated, but the court having 
jurisdiction of the indictment, information or complaint shall have duly approved, recorded and 
transmitted the request, and there shall be a period of thirty days after receipt by the appropriate 
authorities before the request is honored, within which period the governor of the sending state 
may disapprove the request for temporary custody or availability, either upon his own motion or 
upon motion of the prisoner. 

B, Upon receipt of the officer's: written request as provided in BhharGele A, the appropriate 
authorities having the prisoner in custody shall furnish the officer with a certificate stating the 
term of commitment under which the prisoner is being held, the time already served, the time 
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remaining ‘to be served on the:sentence; the amount of good time earned, the time of parole eli- 
gibility of the prisoner and any decisions of the state parole agency relating to the prisoner. Said 
authorities simultaneously shall furnish all other officers and appropriate courts in the receiving 
state who have lodged detainers against the prisoner with similar certificates and with notices 
informing them of the request for custody or availability and of the reasons therefor. 

C. In respect of any proceeding made possible by this article, trial shall be commenced within 
one hundred twenty days of the arrival of the prisoner in the receiving state, but for good cause 
shown in open court, the prisoner or his counsel. being present, the court having ap ae of the 
matter may grant any necessary or reasonable continuance. 

D.. Nothing contained in this article’shall be construed to depato any prisoner af any right 
which he. may have to. contest the legality of his delivery as provided in Subarticle A, but such 
delivery may not be opposed or denied on the ground that the executive authority of the sending 
state has not affirmatively consented to or ordered such delivery. 

EK. Iftrial is not had on any indictment, information or complaint Metaispl Ated hereby prior to 
the prisoner's being returned to the original place of imprisonment pursuant to Article 5 E of this 
agreement, such indictment, information or complaint shall not be of any further force or effect, 
and the court shall enter an order dismissing the same with prejudice. 


Article'5 - Transfer of Custody 

A. Inresponse to a request made under Article 3 or Article 4 of this agreement, the appropriate 
authority in a sending state shall offer to deliver temporary custody of the prisoner to the appro- 
priate authority in the state where the indictment, information or complaint is pending against 
the person in order that speedy and efficient prosecution may be had. If the request for final 
disposition is made by the prisoner, the offer of temporary custody shall accompany the written 
notice provided for in Article 3 of this agreement. In the case of a federal prisoner, the appropriate 
authority in the reCEHiHE state shall be entitled to temporary custody as provided by this agree- 
ment or to the prisoner's presence in federal custody at we ec for trial, WEicnever custodial 
arrangement may be approved by the custodian. 

B. The officer or other representative of a state accepting an offer of temporary custody shall 
present upon demand: 

(1) proper identification and evidence of his authority to act for the state into whose tem- 
porary custody the prisoner is to be given; and 

(2) a certified copy of the indictment, information or complaint on the basis of which the 
detainer has been lodged and on the basis of which the request for temporary custody of the pris- 
oner has been made. 

C. Ifthe appropriate authority refuses or fails to accept temporary custody of the person, or if 
an action on the indictment, information or complaint on the basis of which the detainer has been 
lodged is not brought to trial within the period provided in Article 3 or Article 4 of this agreement, 
the appropriate court of the jurisdiction where the indictment, information or complaint had been 
pending shall enter an order dismissing it with prejudice, and any detainer based. thereon shall 
cease to be of any force or effect. 

D,. The temporary custody referred to in this agreement shall be only. for the purpose of 
permitting prosecution on the charge or charges contained in one or more untried indictments, 
informations or complaints which form the basis of the detainer or detainers or for prosecution 
on any other charge or charges arising out of the same transaction. Except for his attendance at 
court and while being transported to or from any place at which his presence may be required, 
the prisoner shall be held in a suitable jail or other facility regularly used for Pease awaiting 
prosecution. 

EK. At the earliest practicable time consonant with the purposes of _ sy ae cimwo the prisoner 
shall be returned to the sending state. 

-F. During the continuance of temporary custody or while the prisoner is otherwise being made 
available for trial as required by this agreement, time being served on the sentence shall continue 
to run but good time shall be earned by the prisoner only if, and to the extent that, the law and 
practice of the jurisdiction which imposed the sentence may allow. 
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G. For all purposes other than that for which temporary custody as provided in this agreement is 
exercised, the prisoner shall be deemed to remain in the custody of and subject to the jurisdiction of 
the sending state and any escape from temporary custody may be dealt with in the same manner as 
an escape from the original place of imprisonment or in any other manner permitted by law. 

H. From the time that a party state receives custody of a prisoner pursuant to this agreement 
until the prisoner is returned to the territory and custody of the sending state, the state in which 
the one or more untried indictments, informations or complaints are pending or in which trial is 
being had shall be responsible for the prisoner and shall also pay all costs of transporting, caring 
for, keeping and returning the prisoner. The provisions of this subarticle govern unless the states 
concerned have entered into.a supplementary agreement providing for a different: allocation of 
costs and responsibilities as between or among themselves. Nothing herein contained shall be con- 
strued:to alter or affect any internal relationship among the departments, agencies and officers of 
an [and] in the government of a party state or between a oe state and its ry paneer as s to the 
payment of costs or responsibilities therefor. 


Article 6 - Application 


A. In determining the duration and expiration dates of the time periods provided in Articles 3 
and 4 of this agreement, the running of the time periods shall be tolled whenever and for as long as 
the prisoner is unable to stand trial, as determined by the court having jurisdiction of the matter. 

B. No provision of this agreement and no remedy made available by this agreement shall apply 
to any person whois adjudged to be mentally ill. 


Article 7 - Compact Administrator 


Each state party to this agreement shall designate an officer who, acting jointly with like of- 
ficers of other party states, shall promulgate rules and regulations to carry out more effectively. 
the terms and provisions of this agreement, and who shall provide, within and without the state, 
information necessary to the effective operation of this agreement; : 


Article 8 - Party States 


This agreement shall enter into full force and effect as to a party state when such state has en- 
acted the agreement into law, A state party to this agreement may withdraw herefrom by enacting 
a statute repealing this agreement. However, the withdrawal of any state shall not affect the sta- 
tus of any proceedings already initiated by inmates or by state officers at the time the withdrawal 
takes effect, nor shall it affect their rights in respect thereof. 


Article 9 - Construction 


This agreement shall be liberally construed so as to effectuate its purposes. The provisions of 
this agreement shall be severable, and if any phrase, clause, sentence or provision of this agree- 
ment is declared to be contrary to the constitution of any party state or of the United States ‘or the 
applicability thereof to any government, agency, person or circumstance is held invalid, the valid- 
ity of the remainder of this agreement and the applicability thereof to any government, agency, 
person or circumstance shall not be affected thereby. If this agreement shall be held contrary to 
the constitution of any state party hereto, the agreement shall remain in full force and effect as to 
the remaining states and in full force and effect as to the state affected as to all severable matters. 


History: 1953 Comp. « § 41-20-19, enacted by Laws Frohnhofer, 2011-NMCA-109, 150 N.M. 643, 267 P.3d 78, 


1971, ch. 270, § 1. cert,:denied, 2011-NMCERT-009, 269 P.3d 903. 
Cross references, — For filing interstate compacts Where the state of New Mexico lodged a detainer against 
with supreme court librarian, see 14-3-20 NMSA 1978. defendant; defendant requested a final disposition of the 
detainer; prior to the 180-day deadline, defendant was pa- 
ANNOTATIONS roled in Colorado; and defendant's trial did not commence 
Not applicable to parolees. — The interstate agree- before the 180-deadline, the district court properly denied 
ment on detainers does not apply to parolees. State v. defendant's motion to dismiss, because the interstate 


agreement on detainers did not apply to defendant who 
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was a parolee. State v. Frohnhofer, 2011-NMCA-109, 150 
N.M. 643, 267 P.3d 78, cert. denied, 2011-NMCERT-009, 
269 P.3d 903. 

Applicability. — The Interstate Agreement on De- 
tainers Act is an agreement between the governments of 
member states, The federal government also subscribes to 
the act and, for purposes of it, is considered a single state. 
It applies to transfers between states, not transfers within 
a state. Hence, it has no application if a prisoner in federal 
custody in one federal judicial district faces another fed- 
eral indictment in a different federal judicial district. U_S. 
v. Walling, 974 F.2d 140 (10th Cir, 1992). 

Applicability. — The provisions of the Interstate 
Agreement on Detainers Act do not apply to pretrial de- 
tainees. U.S. v. Muniz, 1 F.3d 1018 (10th Cir. 1993) 

Agreement not applicable where detainer for 
sentencing only. — A request for the disposition of an 
outstanding sentencing is not cognizable under the Inter- 
state Agreement on Detainers; the 180-day requirement 
of Paragraph A of Article 3 applies only where a detainer 
for "trial" is present, not where the detainer is only for 
sentencing. State v. Sparks, 1986-NMCA-010, 104 N.M. 
62, 716 P.2d 253, cert. denied, 103 N.M. 798, 715 P.2d 71. 

Probation and parole proceedings. — This section 
does not apply to probation revocation proceedings. State 
v. McDonald, 1991-NMCA-132, 113 N.M. 305, 825 P.2d 
238, cert. denied, 113 N.M. 44, 822 P.2d 1127 (1992). 

Probation and parole proceedings. — The Inter- 
state Agreement on Detainers Act applies only to de- 
tainers lodged on untried criminal charges and has no 
applicability to probation or parole revocation detainers. 
McDonald v. N.M. Parole Bd., 955 F.2d 631 (10th Cir. 
1991), cert. denied, 504 U.S. 920, 112 S. Ct. 1968, 118 L. 
Ed. 2d 568 (1992). 

Prisoner's burden of substantial compliance. — 
Where a prisoner bypasses the statutory procedure and 
attempts to communicate directly with the receiving 
state, absent actual notice by the receiving state, he or she 
has the burden of complying substantially with the re- 
quirements of the Interstate Agreement on Detainers Act. 
State v. Tarango, 1987-NMCA-027, 105 N.M. 592, 734 P.2d 
1275, cert. denied, 105 N.M. 521, 734 P.2d 761, overruled 
on other grounds by Zurla v. State, 1990-NMSC-011, 109 
N.M. 640, 789 P.2d 588. 

Substantial compliance. — Substantial compli- 
ance for purposes of the Interstate Agreement on De- 
tainers Act means the prisoner must file the proper 
documents, including the certificate of status, with the 
proper prosecuting officer and the appropriate court of 
the prosecuting officer's jurisdiction, using registered or 
certified mail, return receipt requested. State v. Tarango, 
1987-NMCA-027, 105 N.M. 592, 734 P2d 1275, cert. 
denied, 105 N.M. 521, 734 P.2d 761, overruled on other 
grounds by Zurla v. State, 1990-NMSC-011, 109 N.M. 
640, 789 P.2d 588. 

The defendant failed to meet the requirements of this 
section since his petition for a writ of habeas corpus re- 
questing revocation of the Arizona arrest warrant and 
removal of detainer did not constitute a request for final 
disposition of detainer, and there was no evidence that he 
gave actual notice to Arizona, or otherwise substantially 
complied with the statutory requirements. Palmer v. Wil- 
liams, 1995-NMSC-040, 120 N.M. 63, 897 P.2d 1111. 

The defendant's letter to the district attorney's office 
stating, "Were you to file a detainer..., 1 could request 
final disposition" was inadequate to activate his rights 
under the Interstate Agreement for Detainers Act. State 
v. Morawe, 1996-NMCA-110, 122 N.M. 489, 927 P.2d 44. 

Actual notice of critical information required. — 
While the defendant did not have to furnish the certificate 
required by Paragraph A of Article 3 to give the prosecutor 
and the district court actual notice, he did have an obliga- 
tion to furnish the information that would be contained 
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therein. Since the county prosecutor and the district court 
did not have actual notice of critical information, such as 
the fact that the defendant was presently incarcerated in 
the Texas penal complex, the defendant was not relieved 
of his burden of substantially complying with the require- 
ments of this agreement. State v. Smith, 1993-NMCA-070, 
115 N.M. 749, 858 P.2d 416, cert. denied, 115 N.M. 795, 
858 P.2d 1274. 

Invocation of protections. — Writs of habeas corpus 
ad prosequendum will not, by themselves, invoke the pro- 
tections of the Interstate Agreement on Detainers. State 
v. Montoya, 1994-NMCA-155, 119 N.M. 95, 888 P.2d.977, 
cert. denied, 119 N.M. 168, 889 P.2d 203 (1995). 

Expiration of 180-day period on Sunday. — Where 
the 180-day limitation period of Paragraph A of Article 3 
expires on a Sunday, a trial is timely if held the next day. 
State v, Alderete, 1980-NMCA-084, 95 N.M. 691, 625 P.2d 
1208, cert. denied, 94 N.M. 674, 615 P.2d 991. 

Time limitation tolled only when prisoner unable 
to stand trial or on continuance for good cause. — 
The time limitations of the Interstate Agreement on De- 
tainers Act (Section 31-5-12 NMSA 1978) are intended 
to permit sufficient time and opportunity for the dispo- 
sition of all pretrial proceedings and the commencement 
of trial before the time limitations expire. Time is tolled 
only when the prisoner is "unable to stand trial"; in all 
other circumstances, the mechanism for reasonably or 
necessarily extending the time limits is by a request 
for continuance "for good cause shown." State v. Shaw, 
1982-NMCA-133, 98 N.M. 580, 651 P.2d 115. 

Evidence of "for good cause shown". — Continu- 
ances because of the unavailability of a trial judge, where 
the assigned judge was elected to the supreme court and 
the other judges in the district had a full complement 
of cases, and because of a local rule which required the 
assignment of all cases involving a single defendant 
to one judge were "for good cause shown," pursuant to 
Paragraph A of Article 3 of this section. State v. Aaron, 
1984-NMCA-124, 102 N.M. 187, 692 P.2d 1336. 

Good cause for continuance. — The state had good 
cause to request a continuation beyond the 120-day limit 
for commencement of the defendant's trial based on its 
discovery that the grand jury that indicted the defendant 
included an unsworn juror, a deficiency that required addi- 
tional time to correct. State v, Livernois, 1997-NMSC-019, 
123 N.M. 128, 934 P.2d 1057. 

Continuation of trial date does not violate 180- 
day period. — Where a trial has in fact been continued 
although there is no formal order continuing the trial 
date, the 180-day limitation period of Paragraph A of Ar- 
ticle 3 is not violated. State v. Alderete, 1980-NMCA-084, 
95 N.M. 691, 625 P.2d 1208, cert. denied, 94 N.M. 674, 615 
P.2d 991, 

The timing of defendant's trial did not violate the 
Interstate Agreement on Detainers. — Where defen- 
dant was charged with murder, tampering with evidence 
and conspiracy to commit tampering with evidence, and 
where defendant moved to dismiss all charges with preju- 
dice because his trial occurred outside of the 180-day time 
period generally prescribed by the Interstate Agreement 
on Detainers (IAD) and because there was not good cause 
for a continuance, the district court acted within its dis- 
cretion by concluding that the complexity of the case and 
the volume of discovery amounted to good cause for a con- 
tinuance. State v. Chavez, 2022-NMCA-007, cert. granted. 

State's representation that it will reindict is not 
a de facto continuance under Paragraph A of Article 3. 
State v. Shaw, 1982-NMCA-133, 98 N.M. 580, 651 P.2d 115. 

Time period does not commence anew upon refil- 
ing of indictment. — A second indictment on the identi- 
cal charges for which a defendant was previously returned 
to New Mexico for pretrial and trial proceedings cannot 
avoid the time restrictions of Paragraph A of Article 3 on 
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the theory that the time commences anew from the filing 
of the second indictment. State v. Shaw, 1982-NMCA-133, 
98 N.M. 580,651 P.2d 115. 

When defendant's request for final disposition 
does not trigger 180-day rule. — Where the defendant 
wrote the district attorney'in Albuquerque to request a 
final disposition of pending Arizona charges on the same 
day that he pleaded guilty to California felony charges, 
he had not entered upon "term of imprisonment” within 
this section; therefore, his request did not trigger 'section's 
requirement of trial within 180 days after request for dis- 
position of the charge. State v. —egeres 1980-NMCA-162, 
95 N.M. 215, 619 P.2d 1259. 

Triggering the 180-day provision. — The Interstate 
Agreement for Detainers Act becomes effective only when 
a detainer is filed, and a letter sent by the defendant to the 
district attorney's office before issuance of the detainer was 
insufficient to trigger the 180-day trial provision. State v, 
Morawe; 1996-NMCA-110, 122 N.M. 489, 927 P.2d 44. 

Not applicable to sentencing. — Because ‘the In- 
terstate Agreement on Detainers Act does not apply to 
sentencing and because a habitual offender proceeding 
addresses sentence enhancement, a defendant ‘held in 
prison in another state does not have a right to a final 
disposition of habitual offender status within 180 days of 
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serving a request for a final disposition. State v. Padilla, 
2006-NMCA-070, 139 N.M. 700, 137 P.3d 640, cert. denied, 
2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278. a 

Waiver of time limits. — Although the defendant did 
not specifically request a waiver of the Interstate Agreement 
on Detainers Act time limitations, such a waiver was implied 
from the defendant's waiver of all speedy trial time limita- 
tions. State v. Montoya, 1994-NMCA-155; 119 N.M. 95, 888 
P.2d 977, cert. denied, 119 N.M. 168, 889 P.2d 203 (1995). 

Agreement not pertinent following absolute re- 
lease of prisoner. — When a sending state absolutely 
releases a prisoner within 120 days of his arrival in the 
receiving state, provisions*of the Interstate Agreement 
on Detainers Act cease to be pertinent. State v. Quiroz, 
1980-NMCA-039, 94 N.M. 517, 612 P.2d 1328, cert. denied, 
94 N.M. 675, 615 'P.2d:992." 

Law reviews. — For seunsel survey of Delos Mekbeo 
criminal procedure, see 16 N.M.L. Rev. 25 (1986). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of interstate myreenticntt 
on detainers; 98 A.L.R.3d 160. 

Availability of postconviction relief under 28 USCS § 
2254 based on alleged governmental violation of Inter- 
state Agreement on Detainers Act (18:USCS Appx), 63 
A.L.R. Fed. 155. 


As used in the Agreement on Detainers [81-5-12 NMSA 1978] with reference to the courts.of Khas 
state, the phrase "appropriate court" means the district court. 


History: 1953 Comp., § 41-20-20, enacted by Laws 
1971, ch, 270, § 2. 


31-5-14, Cooperation. 


All courts, departments, agencies, officers and employees of this state and its political subdivi- 
sions are hereby directed to enforce the Agreement on Detainers [31-5-12 NMSA 1978] and to co- 
operate with one another and with other party states in enforeing the shia at and effectuating 


its purpose. 


History: 1953 Comp., § 41-20-21, enacted by Laws 
1971, ch. 270,83. . 


31-5-15. Habitual offenders. 


Nothing in this act [81-5-12 to 31-5-16 NMSA 1978] or in the Agreement on Detainers [31-5-12 
NMSA 1978} shall be construed to require the application of the habitual offenders laws to any 
person on account of any conviction had in a proceeding brought to final disposition by reason of 


the use of that agreement. 


History: 1953 Comp., § 41-20-22, enacted by Laws 
1971, ch. 270, § 4. 


$1-5-16. Transfers. 


The corrections department shall give over the person of any inmate whenever required by the 
operation of the Agreement on Detainers [31-5-12 NMSA 1978]. 


History: 1953 Comp., § 41-20-23, enacted by Laws 
1971, ch. 270, § 5. 


Cross references, — For reorganization of the correc- 
tions department, see 9-3-3 NMSA 1978 and notes thereto. 
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31-5-17. Interstate Corrections Compact. 


The Interstate Corrections Compact is enacted into law and entered into by New Mexico with 
any other states legally joining therein in the form substantially as follows: 


Article 1, Purpose and Policy 


The party states, desiring by common action to fully utilize and improve their institutional facil- 
ities and provide adequate programs for the confinement, treatment and rehabilitation of various 
types of offenders, declare that it is the policy of each of the party states to provide such facilities 
and programs on a basis of cooperation with one another, thereby serving the best interests of such 
offenders and of society and effecting economies in capital expenditures and operational costs. The 
purpose of this compact is to provide for the mutual development and execution of such programs 
of cooperation for the confinement, treatment and rehabilitation of offenders with the most eco- 
nomical use of human and material resources. 


Article 2. Definitions 


As used in this compact, unless the context clearly requires otherwise: 

A. "state" means a state of the United States, the United States of America, a territory 
or possession of the United States, the District of Columbia or the commonwealth of Puerto 
Rico; 

B. "sending state" means a state party to this compact in which conviction or court commit- 
ment was had; . 

C, "receiving state" means a state party to this compact to which an inmate is sent for confine- 
ment other than a state in which conviction or court commitment was had; 

D, "inmate" means a male or female offender who is committed under sentence to or confined 
ina penal or correctional institution; and 

E. "institution" means any penal or correctional facility, including but not limited to a facility 
for the mentally ill o or mentally defective, in which inmates may lawfully be confined. 

Article 3, Contracts 


A. Each party state may make one or more contracts with any one or more of the other party 
states for the confinement of inmates on behalf of a sending state in institutions situated within 
receiving states. Any such contract shall provide for: 

(1) its duration; 

(2) payments to be made to the receiving state by the sending state for inmate mainte- 
nance, extraordinary medical and dental expenses, and any participation in or receipt by inmates 
of rehabilitative or correctional services, facilities, programs or treatment not reasonably included 
as part of normal maintenance; 

(3) participation in programs of inmate employment, if any; the disposition or crediting of 
any payments received by inmates on account thereof; and the crediting of proceeds from or dis- 
posal of any products resulting therefrom; 

(4) delivery and retaking of inmates; and 

(5) such other matters as may be necessary and appropriate to fix the obligations, respon- 
sibilities and rights of the sending and receiving states. 

B. The terms and provisions of this compact shall be a part of any contract entered into by the 
authority of or pursuant thereto, and nothing in any such contract shall be inconsistent therewith. 


Article 4, Procedures and Rights 
A. Whenever the duly constituted authorities in a state party to this compact, and which has 
entered into a contract pursuant to Article 3, shall decide that confinement in, or transfer of an in- 


mate to, an institution within the territory of another party state is necessary or desirable in order 
to provide adequate quarters and care or an appropriate program of rehabilitation or treatment, 
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said officials may direct that the confinement be within an institution within the territory of said 
other party state, the receiving state to act in that regard solely as agent for the sending state. 

B. The appropriate officials of any state party to this compact shall have access, at all reasonable 
times, to any institution in which it has a contractual right to confine inmates for the purpose of in- 
specting the facilities thereof and visiting such of its inmates as may be confined in the institution. 

C. Inmates confined in an institution pursuant to the terms of this compact shall at all times 
be subject to the jurisdiction of the sending state and may at any time be removed therefrom for 
transfer to a prison or other institution within the sending state, for transfer to another institu- 
tion in which the sending state may have a contractual or other right to confine inmates, for re- 
lease on probation or parole, for discharge, or for any other purpose permitted by the laws of the 
sending state; provided that the sending state shall continue to be obligated to such payments as 
may be required pursuant to the terms of any contract entered into under the terms of Article 3. 

D. Each receiving state shall provide regular reports to each sending state on the inmates 
of that sending state in institutions pursuant to this compact including a conduct record of each 
inmate and certify said record to the official designated by the sending state, in order that each 
inmate may have official review of his or her recordin determining and altering the disposition of 
said inmate in accordance with the law which may obtain in the sending state and in order that 
the same may be a source of information for the sending state. 

E. All inmates who may be confined in an institution pursuant to the provisions of this com- 
pact shall be treated in a reasonable and humane manner and shall be treated equally with such 
similar inmates of the receiving state as may be confined in the same institution. The fact of con- 
finement in a receiving state shall not deprive any inmate so confined of any legal rights which 
said inmate would have had if confined in an appropriate institution of the sending state. 

F.. Any hearing or hearings to which an inmate confined pursuant to this compact may be en- 
titled by the laws of the sending state may be had before the appropriate authorities of the sending 
state, or of the receiving state if authorized by the sending state. The receiving state shall provide 
adequate facilities for such hearings as may be conducted by the appropriate officials of a sending 
state. In the event such hearing or hearings are had before officials of the receiving state, the gov- 
erning law shall be that of the sending state and a record of the hearing or hearings as prescribed 
by the sending state shall be made. Said record together with any recommendations of the hearing 
officials shall be transmitted forthwith to the official or officials before whom the hearing would 
have been had if it had taken place in the sending state. In any and all proceedings had pursuant 
to the provisions of this subdivision, the officials of the receiving state shall act solely as agents of 
the sending state and no final determination shall be made in any matter BSCR} by the appropri- 
ate officials of the sending state. 

G. Any inmate confined pursuant, to this compact shall be released within the territory of the 
sending state unless the inmate, and the sending and receiving states, shall agree upon release in 
some other place. The sending state shall bear the cost of such return to its territory. 

H. Any inmate confined pursuant to the terms of this compact shall have any and all rights to 
participate in and derive any benefits or incur or be relieved of any obligations or have such obli- 
gations modified or his status changed on account of any action or proceeding in which he could 
have participated if confined in any appropriate institution of the sending state located within 
such state. | 

I, The parent, guardian, trustee or other person or persons entitled under the laws of the send- 
ing state to act for, advise or otherwise function with respect to any inmate shall not be deprived of 
or restricted in his exercise of any power in respect of any inmate confined pursuant to the terms 
of this compact. 


Article 5. Acts Not Reviewable in Receiving State: Extradition 


A. Any decision of the sending state in respect of any matter over which it retains jurisdiction 
pursuant to this compact shall be conclusive upon and not reviewable within the receiving state, 
but if at the time the sending state seeks to remove an inmate from an institution in the receiving 
state there is pending against the inmate within such state any criminal charge or if the inmate 
is formally accused of having committed within such state a criminal offense, the inmate shall not 
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be returned without the consent of the receiving state until discharged from prosecution or other 
form of proceeding, imprisonment or detention for such offense. The duly accredited officers of the 
sending state shall be permitted to transport inmates pursuant to this compact through any and 
all states party to this compact without interference. 

B. An inmate who escapes from an institution in which he is confined pursuant to this compact 
shall be deemed a fugitive from the sending state and from the state in which the institution is 
situated. In the case of an escape to a jurisdiction other than the sending or receiving state, the 
responsibility for institution of extradition or rendition proceedings shall be that of the sending 
state, but nothing contained herein shall be construed to prevent or affect the activities of officers 
and agencies of any jurisdiction directed toward the apprehension and return of an escapee. 


Article 6. Federal Aid 


Any state party to this compact may accept federal aid for use in connection with any institution 
or program, the use of which is or may be affected by this compact or any contract pursuant hereto 
and any inmate in a receiving state pursuant to this compact may participate in any such feder- 
ally aided program or activity for which the sending and receiving states have made contractual 
provision, provided that if such program or activity is not part of the customary correctional regi- 
men, the express consent of the appropriate official of the sending state shall be required therefor. 


Article 7. Entry into Force 


This compact shall enter into force and become effective and binding upon the states so acting 
when it has been enacted into law by any two states. Thereafter, this compact shall enter into force 
and become effective and binding as to any other of said states upon similar action by such state. 


Article 8. Withdrawal and Termination 

This compact shall continue in force and remain binding upon a party state until it shall have 
enacted a statute repealing the same and providing for the sending of formal written notice of 
withdrawal from the compact to the appropriate officials of all other party states. An actual with- 
drawal shall not take effect until one year after the notices provided in said statute have been sent. 
Such withdrawal shall not relieve the withdrawing state from its obligations assumed hereunder 
prior to the effective date of withdrawal. Before the effective date of withdrawal, a withdrawing 
state shall remove to its territory, at its own expense, such inmates as it may have confined pursu- 
ant to the provisions of this compact. 


Article 9. Other Arrangements Unaffected 


Nothing contained in this compact shall be construed to abrogate or impair any agreement or 
other arrangement which a party state may have with a nonparty state for the confinement, re- 
habilitation or treatment of inmates nor to repeal any other laws of a party state authorizing the 
making of cooperative institutional arrangements. 


Article 10. Construction and Severability 


‘The provisions of this compact shall be liberally construed and shall be severable. If any phrase, 
clause, sentence or provision of this compact is declared to be contrary to the constitution of any 
participating state or of the United States or the applicability thereof to any government, agency, 
person or circumstance is held invalid, the validity of the remainder of this compact and the ap- 
plicability thereof to any government, agency, person or circumstance shall not be affected thereby. 
If this compact shall be held contrary to the constitution of any state participating therein, the 
compact shall remain in full force and effect as to the remaining states and in full force and effect 
as to the state affected as to all severable matters. _ 


History: Laws 1982, ch. 56, § 1. 
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31-5-18. Secretary of corrections; powers. 


The secretary of corrections is authorized and directed to do all things necessary or incidental to 
the carrying out of the compact [31-5-17 NMSA 1978] in every particular, and he may in his discre- 
tion delegate this authority to another appropriate official. 


History: Laws 1982, ch. 56, § 2. 


31-5- 19. Convicted offenders; contracts with United States 
attorney general. 


The secretary of corrections is authorized to contract with the United States attorney general 
for the custody, care, housing, subsistence, education, treatment and training either of persons 
convicted of criminal offenses in the courts of New Mexico in order that they may be housed in 
United States prisons or correctional facilities for these purposes or of persons convicted of crimi- 
nal offenses in the courts of the United States in order that they may be housed in New Mexico 
correctional facilities for such purposes. 


History: Laws 1982, ch. 54, § 1. 


31-5-20. [Interstate Compact for Adult Offender Supervision.] 


The Interstate Compact for Adult Offender Supervision is enacted into law and entered into on 
behalf of New Mexico with any and all other states legally joining therein in a form substantially 
as follows: 


INTERSTATE COMPACT FOR ADULT OFFENDER SUPERVISION 
ARTICLE I - Purpose 


A. The compacting states to this interstate compact recognize that each state is responsible for 
the supervision of adult offenders in the community and is authorized pursuant to the bylaws and 
rules of this compact to travel across state lines both to and from each compacting state in such a 
manner as to track the location of offenders, transfer supervision authority in an orderly and effi- 
cient manner and, when necessary, return offenders to the originating jurisdictions. The compact- 
ing states also recognize that congress, by enacting the Crime Control Act, 4 U.S.C. Section 112, 
1965, has authorized and encouraged compacts for cooperative efforts and mutual assistance in 
the prevention of crime. 

B. Itis the purpose of this compact and the interstate commission created hereunder, through 
means of joint and cooperative action among the compacting states: 

(1) to provide the framework for the promotion of public safety and protection of the rights 
of victims in the community through the control and regulation of the interstate movement of of- 
fenders; 

(2) to provide for the effective tracking, supervision and rehabilitation of these offenders 
by the sending and receiving states; and 

(3) to equitably distribute the costs, benefits and obligations of the compact os the 
compacting states. 

C. In addition, this compact will: 

(1) create an interstate commission that will establish uniform procedures to manage the 
movement between states of adults placed under community supervision and released to the com- 
munity under the jurisdiction of courts, paroling authorities, corrections or other criminal justice 
agencies and that will promulgate rules to achieve the purpose of this compact; 

(2) ensure an opportunity for input and timely notice to victims and to jurisdictions as to 
where defined offenders are authorized to travel or to relocate across state lines; 
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(3) establish a system of uniform data collection, access to information on active cases by 
authorized criminal justice officials and regular reporting of compact activities to heads of state 
councils, state executive, judicial and legislative branches and criminal justice administrators; 

(4) monitor compliance with rules governing interstate movement of offenders and initi- 
ate interventions to address and correct noncompliance; and 

(5) coordinate training and education regarding regulations of interstate movement of of- 
fenders for officials involved in such activity. 

D. The compacting states recognize that there is no "right" of any offender to live in another 
state and that duly accredited officers of a sending state may at all times enter a receiving state 
and there apprehend and retake any offender under supervision subject to the provisions of this 
compact and bylaws and rules promulgated hereunder. 

E. Itis the policy of the compacting states that the activities conducted by the interstate com- 
mission created herein are the formation of public policies and are therefore public business. 


ARTICLE II - Definitions 


As used in this compact, unless the context clearly requires a different construction: 


A, "adult" means both individuals legally classified as adults and juveniles treated as adults 
by court order, statute or operation of law; 

B. "bylaws" mean those bylaws established by the interstate commission for its governance 
or for directing or controlling the interstate commission's actions or conduct; 

C. "compact" means the Interstate Compact for Adult Offender Supervision; 

D, "compact administrator" means the individual in each compacting state appointed pur- 


suant to the terms of this compact responsible for the administration and management of the 
state's supervision and transfer of offenders subject to the terms of this compact, the rules adopted 
by the interstate commission and policies adopted by the state council under this compact; 

EK. "compacting state" means any state that has enacted the enabling legislation for this 
compact; 

F, "commissioner" means the voting representative of each compacting state appointed pur- 
suant to Article III of this compact; 

G. "interstate commission" means the interstate commission for adult offender supervision 
established by this compact; 

H. "member" means the commissioner of a compacting state or his designee, who shall be a 
person officially connected with the commissioner; . 

I, -"non-compacting state" means any state that has not enacted the enabling legislation for 
this compact; 

J. "offender" means an adult placed under or subject to supervision as the result of the com- 
mission of a criminal offense and released to the community under the jurisdiction of courts, parol- 
ing authorities, corrections or other criminal justice agencies; 


K "person" means any individual, corporation, business enterprise or other legal entity, 
either public or private; 
L. "rules" means acts of the interstate commission, duly promulgated pursuant to Article 


VIII of this compact, substantially affecting interested parties in addition to the interstate com- 
mission, which shall have the force and effect of law in the compacting states; 


M. "state" means a state of the United States, the District of Columbia and any other ter- 
ritorial possessions of the United States; and , 
N. "state council" means the resident members of the state council for interstate adult of- 


fender supervision created by each compacting state under Article IV of this compact. 


ARTICLE III - The Compact Commission 
A. The compacting states hereby create the "interstate commission for adult offender super- 
vision". The interstate commission shall be a body corporate and joint agency of the compacting 


states. The interstate commission shall have all the responsibilities, powers and duties set forth 
herein, including the power to sue and be sued and such additional powers as may be conferred 
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upon it by subsequent action of the respective legislatures of the compacting states in accordance 
with the terms of this compact. The interstate commission shall consist of commissioners'selected 
and appointed by resident members of a state.council for interstate adult offender supervision for 
each state. In addition to the commissioners who are the voting representatives of each state, the 
interstate commission shall include individuals who are ‘not commissioners but who are mem- 
bers of interested organizations; such non-commissioner members must include a member of the 
national organizations of governors, legislators, state chief justices, attorneys general and crime 
victims, All non-commissioner members of the interstate commission shall be ex-officio, nonvoting 
members. The interstate commission may provide in its bylaws for such additional, ex-officio, non- 
voting members as it deems‘necessary. 

B. Each compacting state represented at any meeting of the interstate commission is entitled 
to one vote. A majority of the compacting states shall constitute a quorum for the transaction 
of business, unless a larger quorum is required by the bylaws of the interstate commission. The 
interstate commission shall meet at least once each calendar year. The chairperson may call ad- 
ditional meetings and, upon the request of twenty-seven or more compacting states, shall call 
additional meetings. Public notice shall be given of all meetings and meetings shall be open to 
the public. 

C. The interstate commission shall establish an executive’committee that shall include com- 
mission officers, members and others as shall be determined by the bylaws. The executive com- 
mittee shall have the power to act on behalf of the interstate commission during periods when the 
interstate commission is not in session, with the exception of rulemaking and amendment to the 
compact. The executive committee shall oversee the day-to-day activities managed by the execu- 
tive director and interstate commission staff, administer enforcement and compliance with the 
provisions of the compact and its bylaws as directed by the interstate commission and perform 
other duties as directed by the interstate commission or set forth in the bylaws. 


ARTICLE IV - The State Council 


Each compacting state shall create a "state council for interstate adult offender supervision" 
that shall be responsible for the appointment of the commissioner who shall serve on the inter- 
state commission from that state. Each state council shall appoint as its commissioner the com- 
pact administrator from that state to serve on the interstate commission in such capacity under or 
pursuant to applicable law of the compacting state. While each compacting state may determine 
the membership of its own state council, its membership must include at least one representative 
from the legislative, judicial and executive branches of government and victims groups and its 


compact administrator. Each compacting state retains the right to determine the qualifications of — 


the compact administrator who-shall be appointed by the state council or by the governor in con- 
sultation with the legislature and the judiciary. In addition to appointment of its commissioner to 
the interstate commission, each state council shall exercise oversight and advocacy concerning its 
participation in interstate commission activities and other duties as may be determined by each 
compacting state, including deyelapinenias of policy concerning operations and procedures of the 
compact within that state. — 


ARTICLE V - Powers and aes of the Interstate Commission 


The interstate commission shall have the following powers: 

A. to adopt a seal and suitable bylaws governing the management and operation of the inter- 
state commission; : | 

B. to promulgate rules that shall have the force and effect of statutory law and shall be bind- 
ing in the compacting states to the extent and in the manner provided in this compact; 

C. to oversee, supervise and coordinate the interstate movement of offenders subject to the 
terms of this compact and any bylaws adopted and rules promulgated by the interstate commission; 

D.. to enforce compliance with compact provisions and interstate commission rules and 0 Lae, 
using all necessary and proper means, including the use of judicial process; 

EK. to establish and maintain offices; 
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F. to purchase and maintain insurance and bonds; 

G. _ to borrow, accept or contract for services of personnel, including members and their staffs; 

H. + to establish and appoint committees and hire staff that it deems necessary for the carrying 
out of its functions, including an executive committee as required by Article III that shall have the 
power to act on behalf of the interstate commission in carrying out its powers and duties hereun- 
der; 

I. to elect or appoint such officers, attorneys, employees, agents or consultants and to fix their 
compensation, define their duties and determine their qualifications; and to establish the inter- 
state commission's personnel policies and programs relating to, among other things, conflicts of 
interest, rates of compensation and qualifications of personnel; ) 

J. to accept any and all donations and grants of money, equipment, supplies, materials and 
services and to receive, utilize and dispose of same; 

K. to lease, purchase, accept contributions or donations of, or otherwise to own, diolds improve 
or use any property, real, personal or mixed; 

L.. to sell; convey, mortgage, pledge, lease, exchange, abandon or otherwise dispose of any prop- 
erty, real, personal or mixed; 

M. to establish a budget and make expenditures and levy dues as provided in Article X of this 
compact; 

N. to sue and be sued; 

O.. to provide for dispute resolution among compacting states; 

- P.. to perform such functions as may be necessary or appropriate to achieve the purposes of this 
compact; 

Q: to report annually to the legislatures, governors, judiciary and state councils of the compact- 
ing states concerning the activities of the interstate commission during the preceding year. The 
reports shall also include any recommendations that may have been adopted by. the interstate 
commission; 

R. to coordinate education, revlon and public awareness regarding the interstate movement 
of offenders for officials involved in such activity; and 

S. to establish uniform standards for the reporting, collecting and exchanging of data. 


ARTICLE VI - Organization and Operation of the Interstate Commission 


A. The interstate commission shall, by a majority of the members, within twelve months of the 
first interstate commission meeting, adopt bylaws.to govern its conduct as may be necessary or 
appropriate to carry out the purposes of the compact, including: 

(1) establishing the fiscal year of the interstate commission; 

(2) establishing an executive committee and such other committees as may be necessary; 

(3) providing reasonable standards and procedures: 

(a) for the establishment of committees; and 
(b) for any general or specific delegation of any authority or function of the interstate 
commission; 

(4) ‘providing reasonable procedures for calling and conducting meetings of the interstate 
commission and ensuring reasonable notice of each such meeting; 

(5) establishing the titles and responsibilities of the officers of the interstate commission; 

(6) providing reasonable standards and procedures for the establishment of the personnel 
policies and programs of the interstate commission. Notwithstanding any civil service or other 
similar laws of any compacting state, the bylaws shall exclusively govern the personnel policies 
and programs of the interstate commission; 

(7) providing a mechanism for winding-up the operations of the interstate commission and 
for the equitable return of any surplus funds that may exist upon the termination of the compact 
after the payment and reserving of all of its debts and obligations; 

(8) providing transition rules for "start-up" administration of the compact; and 

(9) establishing standards and procedures for compliance and technical assistance in car- 
rying out the compact. 
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B. The interstate commission shall, by a majority of the members, elect from among its mem- 
bers a chairperson and a vice chairperson, each of whom'shall have such authorities and duties as 
may be specified in the bylaws. The chairperson or, in his absence or disability, the vice chairper- 
son, shall preside at all meetings of the interstate commission. The officers so elected shall serve 
without compensation or remuneration from the interstate commission; provided that, subject to 
the availability of budgeted funds, the officers shall be reimbursed for any actual and necessary 
costs and expenses incurred by them in the performance of their duties and responsibilities as 
officers of the interstate commission. The interstate commission shall, through its executive com- 
mittee, appoint or retain an executive director for such period, upon such terms and conditions and 
for such compensation as the interstate commission may deem appropriate. The executive director 
shall serve as secretary to the interstate commission, and hire and supervise such other staff as 
may be authorized by the interstate commission, but shall not be a member. 

C. The interstate commission shall maintain its corporate books and records in accordance 
with the bylaws. 

D.. The members, officers, executive director and employees of the scesteccnies commission shall 
be immune from suit and liability, either personally or in their official capacity, for any claim 
for damage to or loss of property or personal injury or other civil liability caused or arising out 
of any actual or alleged act, error or omission that occurred within the scope of interstate com- 
mission employment, duties or responsibilities; provided that nothing in this paragraph shall be 
construed to protect any such person from suit or liability for any damage, loss, injury or liability 
caused by the intentional or willful.and wanton misconduct of any such person. The interstate 
commission shall defend the commissioner of a compacting state, or his representatives or em- 
ployees or the interstate commission's representatives or employees, in any civil action seeking 
to impose liability, arising out of any actual or alleged act, error or omission that occurred within 
the scope of interstate commission employment, duties or responsibilities, or that the defendant 
had a reasonable basis for believing occurred within the scope of interstate commission employ- 
ment, duties or responsibilities; provided that the actual or alleged act, error or omission did not 
result from intentional wrongdoing on the part of such person. The interstate commission shall 
indemnify and hold the commissioner of a compacting state, the appointed designee or employ- 
ees or the interstate commission's representatives or employees, harmless in the amount of any 
settlement or judgment obtained against such persons arising out of any actual or alleged act, 
error or omission that occurred within the scope of interstate commission employment, duties 
or responsibilities, or that such persons had a reasonable basis for believing occurred within the 
scope of interstate commission employment, duties or responsibilities; provided that the actual or 
alleged act, error or omission did not result from gross negligence or intentional ee on 
the part of such person. 


ARTICLE VII - Activities of the Interstate Commission 


A. The interstate commission shall meet and take-such actions as are consistent with the pro- 
visions of this compact, 

B.. Except as otherwise provided in this compact and unless a greater percentage:is pene 
by the bylaws, in order to constitute an act of the interstate commission such act shall have been 
taken at a meeting of the interstate commission and shall have received an affirmative vote of a 
majority of the members present. 

_C. , Each member of the interstate commission shall have. the right and power to cast.a vote to 
which that. compacting state is entitled and to participate in the business and affairs of the inter- 
state commission. A member shall vote in person on behalf of the compacting state and shall not 
delegate a vote to another compacting state. However, a state council shall appoint another autho- 
rized representative, in the absence of the commissioner from that state, to cast a vote on behalf 
of the compacting state at a specified meeting. The bylaws may provide for members' participation 
in meetings by telephone or other means of telecommunication or electronic communication. Any 
voting conducted by telephone, or other means of telecommunication or electronic communication 
shall be subject to the same quorum requirements of meetings where members:are present in 
person. 
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D. |The interstate commission shall meet at least once during each calendar year, The chairper- 
son of the interstate commission may call additional meetings at any time and, upon the icone 
of a majority of the members, shall call additional meetings. 

E. The interstate commission's bylaws shall establish conditions and procedures under which 
the interstate commission shall make its information and official records available to the public 
for inspection or copying. The interstate commission may exempt from disclosure any information 
or official records to the extent they would adversely affect personal privacy rights or proprietary 
interests. In promulgating such rules, the interstate commission may make available to law en- 
forcement agencies records and information otherwise exempt from disclosure, and may enter into 
agreements with law enforcement agencies to receive or exchange information or records subject 
to non-disclosure and confidentiality provisions. 

F., Public notice shall be given of all meetings and all meetings shall be open to the public, ex- 
cept as set forth in the rules or as otherwise provided in the compact. The interstate commission 
shall promulgate rules consistent with the principles contained in the federal Government in the 
Sunshine Act,'5 U.S.C. Section 552(b), as may be amended. The interstate commission and any of 
its committees may close a anecteies to the public where it' determines by a two-thirds' vote that a 
meeting would be likely to: 

(1) relate solely to the hterstate commission's internal personnel practices away proce- 
dures; 

(2) disclose matters specifically Sa diap isd from disclosure by statute; 

(3) disclose trade secrets or commercial or financial information that is privileged or con- 
fidential; . 

(4) involve accusing any person of a crime, or formally censuring any person; 

(5) disclose information of a personal nature where disclosure would constitute a clearly 
unwarranted invasion of personal privacy; 

(6) disclose investigatory records compiled for law hudtas tae purposes; 

(7). disclose information contained in or related to examination; operating or condition re- 
ports prepared by, or on behalf of or for the useof, the interstate commission with respect to'a 
regulated entity for the purpose of regulation or supervision of such entity; 

(8) disclose information, the premature disclosure of which would significantly endanger 
the life of a person or.the stability of a regulated entity; or 

(9) specifically relate to the interstate commission's issuance of a subpoena or its partici- 
pation in a civil action or proceeding. 

G. . For every meeting closed pursuant to this provision, the interstate commission's chief legal 
officer shall publicly certify that; in his opinion, the meeting may be closed to the public, and shall 
reference each:relevant exemptive provision. The interstate commission shall keep minutes that 
shall fully and clearly describe all matters discussed in any meeting and shall provide a full and 
accurate summary of any actions taken, and the reasons therefor, including a description of each 
of the views expressed on any item and the record of any roll-call vote, reflected in the vote of each 
member on the question. All pocumnents considered i: in connection with any action shall be identi- 
fied in the minutes. 

H,’ The interstate commission shall collect'standardized data concerning the interstate move- 
ment of offenders as directed through its bylaws and rules, which shall specify the data to be col- 
lected, the means of collection and data exchange and reporting requirements. 


ARTICLE VIII - Rulemaking Functions of the lntatstatg Commission 


A. The: interstate. commission shall promulgate rules in order to effectively and efficiently 
achieve the purposes of the compact, including transition rules governing administration of the 
compact during the period in which it is being considered and enacted by the states. Rulemak- 
ing shall occur pursuant to the criteria set forth in this article and the bylaws and rules adopted 
pursuant thereto, Such rulemaking shall substantially conform to the principles of the federal Ad- 
ministrative Procedure Act, 5 U.S.C, Section 551 et seq., and the federal Advisory Committee Act, 
5 U.S.C, Section 1 et seq., as may be amended. All rules and amendments shall become binding as 
of the date specified in each rule or amendment. 
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B. Ifa majority of the legislatures of the compacting states rejects a rule, by enactment of a 
statute or resolution in the same manner used to adopt the compact; then such rule shall have no 
further force and effect in any compacting state. . 

C. When promulgating a rule, the interstate commission shall: 

(1) publish the proposed: rule stating with particularity the text of the rule that is pro- 
posed and the reason for the proposed rule; 

(2) allow persons to submit written data, facts, opinions rid arguments, which iifSPonae 
tion shall be publicly available; 

(3). provide an opportunity for an inforfiaral hearing; and 

(4) promulgate a final rule and its effective date, if appropriate, based on the rulemaking 
record. 

D.. Not later than sixty days after a rule is promulgated, any interested person may file a peti- 
tion in the United States district court for the District of Columbia or in the federal district court 
where the interstate commission's principal office is located for judicial review of such rule. If the 
court finds that the interstate commission's action is not supported by substantial evidence, as de- 
fined in. the Administrative Procedure Act, in the rulemaking record, the court shall-hold the rule 
unlawful and set it aside. Subjects to be addressed within “ahs months after the first meoting 
must at a minimum include: 

(1) notice to victims and opportunity to be heard; 

(2) offender registration and compliance; 

(3) violations or returns; 

(4) transfer procedures and forms; 

(5) eligibility for transfer; 

(6) » collection of restitution and fees from offenders; 

(7) data collection and reporting; 

(8) the level of supervision to be provided by the receiving state; 

(9) .transition rules governing the operation ofthe compact and the intezathike commission 
during all or part of the period between the effective date of the compact and the date on eo the 
last eligible state adopts the compact; and 

(10) mediation, arbitration and dispute resolution. | 

E. The existing rules governing the operation of the previous ditinkdetey sifvavedde’ by this com- 
pact shall be null and void twelve months after the first meeting of the interstate commission cre- 
ated hereunder. 

F. Upon determination by the interstate commission that an emergency exists, it may Broil 
gate an emergency rule that shall become effective immediately upon adoption, provided that the 
usual rulemaking procedures provided hereunder shall be retroactively applied to said rule as 
soon as reasonably possible, in no event later than ninety days after the effective date‘of the rule. 


ARTICLE IX - Oversight, Enforcement, and Dispute Resolution by the Interstate Commission 


A. The interstate commission shall oversee the interstate movement of adult offenders in the 
compacting states and shall monitor such activities being administered in non-compacting states 
that may significantly affect compacting states. The courts and executive agencies in each com- 
pacting state shall enforce this compact and shall take all actions necessary and appropriate to 
effectuate the compact's purposes and intent. In any judicial or administrative proceeding in a 
compacting state pertaining to the subject matter of this compact that may affect the powers, re- 
sponsibilities or actions of the interstate commission, the interstate commission shall be entitled 
to receive all service of process in any such est sem and shall have standing to intervene in the 
proceeding for all purposes: 

B. The compacting states shall report to the interstate commission on issues or aivbivitios of 
concern to them and cooperate with and support the interstate commission in the discharge of 
its duties and responsibilities. The interstate commission shall attempt to resolve any disputes 
or other issues that are subject to the compact and that may arise among compacting states 
and non-compacting states. The interstate commission shall enact a bylaw or promulgate a rule 
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providing for both mediation and binding dispute resolution for disputes among the compacting 
states. . 

C. The interstate commission, in the reasonable exercise of its discretion, shall enforce the pro- 
visions of this compact using any or all means set forth in Section B of Article XII of this compact. 


ARTICLE X - Finance 


A. The interstate commission shall pay or provide for the payment of the reasonable expenses 
of its establishment, organization and ongoing activities. 

B. The interstate commission shall levy on and collect an annual assessment from each com- 
pacting state to cover the cost of the internal operations and activities of the interstate commis- 
sion and its staff that must be in a total amount sufficient to cover the interstate commission's 
annual budget as approved each year, The aggregate annual assessment amount shall be allocated 
based upon a formula to be determined by the interstate commission, taking into. consideration 
the population of the compacting state and the volume of interstate movement of offenders in each 
compacting state and shall promulgate a rule binding upon all compacting states that governs 
said assessment. 

C. The interstate commission shall not incur any obligations of any kind prior to securing the 
funds adequate to meet the same; nor shall the interstate commission pledge the credit of any of 
the compacting states, except by and with the authority of the compacting state. 

D. The interstate commission shall keep accurate accounts of all receipts and disbursements. 
The receipts and disbursements of the interstate commission shall be subject to the audit and 
accounting procedures established under its bylaws. However, all receipts and disbursements of 
funds handled by the interstate commission shall be audited yearly by a certified or licensed pub- 
lic accountant and the report of the audit shall be included in and become part of the annual re- 
port of the interstate commission. 


ARTICLE XI - Compacting States, Effective Date and Amendment 


A. Any state is eligible to become a compacting state. The compact shall become effective and 
binding upon legislative enactment of the compact into law by no less than thirty-five of the states. 
The initial effective date shall be the later of July 1, 2001, or upon enactment into law by the 
thirty-fifth state. Thereafter it shall become effective and binding, as to any other compacting 
state, upon enactment of the compact into law by that state. The governors of non-compacting 
states or their designees will be invited to participate in interstate commission activities on a 
non-voting basis prior to adoption of the compact by all states and territories of the United States. 

B. Amendments to the compact may be proposed by the interstate commission for enactment 
by the compacting states. No amendment shall become effective and binding upon the interstate 
commission and the compacting states unless and until it is enacted into law by unanimous con- 
sent of the compacting states. 


ARTICLE XII - Withdrawal, Default, Termination and Judicial Enforcement 


A. Once effective, the compact shall continue in force and remain binding upon each and every 
compacting state; provided that a compacting state may withdraw from the compact by enacting 
a statute specifically repealing the statute that enacted the compact into law. The effective date 
of withdrawal is the effective date of the repeal. The withdrawing state shall immediately notify 
the chairperson of the interstate commission in writing upon the introduction of legislation re- 
pealing this compact in the withdrawing state. The interstate commission shall notify the other 
compacting states of the withdrawing state's intent to withdraw within sixty days of its receipt 
thereof. The withdrawing state is responsible for all assessments, obligations and liabilities in- 
curred through the effective date of withdrawal, including any obligations, the performance of 
which extend beyond the effective date of withdrawal. Reinstatement following withdrawal of any 
compacting state shall occur upon the withdrawing state reenacting the compact or upon such 
later date as determined by the interstate commission. 
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‘B. If the interstate commission determines that any compacting state has at any time de- 
faulted in the performance of any of its obligations or responsibilities under this compact, the 
bylaws or any duly HiRes rules, the interstate commission may impose’ ei! or Son of the 
following penalties: 

(1) fines, fees and costs in such aig ate as are reigeritd to be readotlabla as fired by the 
interstate commission; 
(2) remedial training and technical assistance as directed by the interstate commission; 
and pe Naas: . 

(8) suspension and termination of membership in the compact. Suspension shall be im- 
posed only after all other reasonable means of securing compliance under the bylaws and rules 
have been exhausted. Immediate notice of suspension shall be given by the interstate commission 
to the governor, the chief justice or chief judicial officer of the state, the majority and minority 
leaders of the defaulting state's legislature and the state council. 

The grounds for default include failure of a compacting state to perform such obligations or 
responsibilities imposed upon it by this compact, interstate commission bylaws or duly promul- 
gated rules. The interstate commission shall immediately notify the defaulting state in writing of 
the penalty imposed by the interstate commission on the defaulting state pending a cure of the 
default: The interstate commission shall stipulate the conditions and the time period within which 
the defaulting state must cure its default. If the defaulting state fails to cure the default within 
the time period specified by the interstate commission, in addition to any other penalties imposed 
herein, the defaulting state may be terminated from the compact upon an affirmative vote of a 
majority of the compacting states, and all rights, privileges and benefits conferred by this com- 
pact shall be terminated from the effective date of suspension. Within sixty days of the effective 
date of termination of a defaulting state, the interstate commission shall notify the governor, the 
chief justice or chief judicial officer and the majority and minority leaders of the defaulting state's 
legislature and the state council of such termination. The defaulting state is responsible for all as- 
sessments, obligations and liabilities incurred through the effective date of termination, including 
any obligations, the performance of which extends beyond the effective date of termination. The 
interstate commission shall not bear any costs relating to the defaulting state unless otherwise 
mutually agreed upon between the interstate commission and the defaulting state. Reinstatement 
following termination of any compacting state requires both a re-enactment of the compact by the 
defaulting state and the approval of the interstate commission pursuant to the rules. 

C. The interstate commission may, by majority vote of the members, initiate legal action in 
the United States district court for the District of Columbia or, at the discretion of the interstate 
commission, in the federal district where the interstate commission has its offices to enforce com- 
pliance with the provisions of the compact and its duly promulgated rules and bylaws against any 
compacting state in default. In the event judicial enforcement is necessary, the prevailing party 
shall be awarded all costs of such litigation, including reasonable attorney fees. 

D. The compact dissolves effective upon the date of the withdrawal or default of the compact- 
ing state, which reduces membership in the compact to one compacting state. Upon the dissolution 
of this compact, the compact becomes null and void and, shall be of no further force or effect, and 
the business and affairs of the interstate commission shall be wound-up and any oe funds 
shall be distributed in accordance with the bylaws. 


ARTICLE XII - Severability and Construction 


A. The provisions of this compact shall be severable and if any phrase, clause, sentence or 
provision is deemed unenforceable, the remaining provisions of the compact shall be enforceable. 
B, The provisions of this compact shall be liberally constructed to effectuate its purposes. 


ARTICLE XIV - spiel Effect ot Compact and Other Laws 
A. Nothing herein prevents the enforcement of’any other law of a erage teins state that is not 


inconsistent with this compact: All pee ota states' pale conflicting with this Bites ou are su- 
perseded to the extent of the conflict. 
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-B. All lawful actions of the interstate commission, including all rules and bylaws promulgated 
by the interstate commission, are binding upon the compacting states. All agreements between the 
interstate commission and the compacting states are binding in accordance with their terms. Upon 
the request of a party to a conflict over meaning or interpretation of interstate commission actions, 
and upon a majority vote of the compacting states, the interstate commission may issue advisory 
opinions regarding such meaning or interpretation. In the event any provision of this compact ex- 
ceeds the constitutional limits imposed on the legislature of any compacting state, the obligations, 
duties, powers or jurisdiction sought to be conferred by such provision upon the interstate commis- 
sion shall be ineffective and such obligations, duties, powers or jurisdiction shall remain in the com- 
pacting state and shall be exercised by the agency thereof to which such obligations, duties, powers 
or jurisdiction are delegated by law in effect at the time this compact becomes effective. 


History: Laws 2001, ch. 322, § 1. July 1, 2001, or enactment of the compact into law by the 


Compiler's notes. — Laws 2001, ch. 322, art. XI pro- thirty-fifth jurisdiction. As of June 19, 2002, 35 states had 
vided that the compact becomes effective on the latter of entered the compact. 
ARTICLE 6 
Grand Jury 
Sec, , Sec. 
31-6-1. Grand jury panels; calling; qualifying. 31-6-9.1. Abuse of grand jury procedures. 
31-6-2. Foreman of grand jury. 31-6-10. Requirement for indictment; number of jurors 
31-6-3, Challenge to grand jury. concurring. 
31-6-4. Time and place for hearing; privacy of hearings; 31-6-11. Evidence before grand jury. 
witnesses permitted to have attorney pres- 31-6-11.1. Renewed presentation of evidence forbidden. 
ent, 31-6-12. Subpoena powers; notice to witnesses. 
31-6-5, Return of indictments. , 31-6-13. Compensation of jurors and witnesses, 
31-6-6. Oaths; grand jurors; witnesses; officers; penalty. . 31-6-14. Multiple representation. 
31-6-7, Assistance for grand jury; report. 31-6-15, Witness immunity; protection from harrass- 
31-6-8. Record of testimony. ment [harassment] and unreasonable in- 
31-6-9. Charge to grand jury. convenience. 


31-6-1. Grand jury panels; calling; qualifying. 


The district judge may convene one or more grand juries at any time, without regard to court 
terms. A grand jury shall serve for a period of no longer than three months. The district judge shall 
summon and qualify as a panel for grand jury service such number of jurors as he deems neces- 
sary. Rach grand jury shall be composed of twelve regular jurors and a sufficient number of alter- 
nates to insure the continuity of the inquiry and the taking of testimony. All deliberations shall 
be conducted by any twelve jurors, comprised of regular jurors or substituted alternates. No more 
than twelve jurors may deliberate. No juror may vote on an indictment unless the juror has heard 
all evidence presented on the charge. The district judge may discharge or excuse members of a 
grand jury and substitute alternate grand jurors as necessary. The names of jurors summoned for 
grand jury service shall be drawn from the master jury wheel of the district court for the county. 


History: 1953 Comp., § 41-5-1, enacted by Laws that is assigned the responsibility for determining which 
1969, ch. 276, § 1; 1981, ch. 262, § 1; 1983, ch. 62, § 1. grand jurors sit in any particular case to decide the ques- 

Repeals, — Laws 1969, ch. 276, § 14, repealed former tion of indictment. The district court may not delegate its 
41-5-1, 1953 Comp., relating to right to challenge grand core statutory responsibilities over grand jury proceed- 
jury. ings. De Leon v. Hartley, 2014-NMSC-005. 

The 1988 amendment inserted "regular" in the fourth Where, after the orientation and swearing of the grand 
sentence, added "and a sufficient number of alternates to jurors, the district court transferred the process of se- 
insure the continuity of the inquiry and the taking of tes- lecting and excusing jurors to the district attorney's of- 
timony" at the end of the fourth sentence and inserted the fice: without further apparent involvement by the dis- 
fifth and sixth sentences. trict court; the list of grand jurors used by the is ree 

attorney's office contained notations that suggested that 

ANNOTATIONS charhcia in the district attorney's office excused several 

‘ grand jurors; and the district court found that there was 

ore “ co bil pean ana iene thant a no fraud or prejudice to defendant in the conduct of the 


constitutionally and statutorily designated neutral entity grand jury proceeding and denied defendant's pretrial 
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motion to quash the indictment, the district court should 
have quashed the indictment irrespective of whether any 
actual fraud or prejudice was established when the im- 


CRIMINAL PROCEDURE 


proper involvement of the district attorney in the excusal . 
of grand jurors was brought to the attention of the district - 


court, De Leon v. Hartley, 2014-NMSC-005, 

Remedy for irregularities in the grand jury pro- 
cess, — When undeniable irregularities in the grand jury 
process are brought to the court's attention in advance of 
trial, a grand jury indictment resulting from that process 
must be quashed. De Leon v. Hartley, 2014-NMSC-005. 

Indictment returned after the three-month term 
has expired does not deprive the court of jurisdic- 
tion. — The number of days in the term of a grand jury, 
being merely a matter of statute, goes not to the jurisdic- 
tion of the court, but to the manner in which the power is 
to be exercised. State v, Bent, 2012-NMSC-088, 289 P.3d 
1225, rev'g 2011-NMCA-093, 150 N.M. 561, 263 P.3d 903, 

Challenges to an indictment returned after the 
three-month term has expired. — Statutory chal- 
lenges to an indictment that is returned after the three- 
month period has expired must be adjudicated before trial 
and before a jury issues a verdict on the offenses charged 
in the indictment. State v. Bent, 2012-NMSC-038, 289 P.3d 
1225, rev'g 2011-NMCA-093, 150 N.M. 561, 263 P.3d 903. 

Where the grand jury returned an indictment against 
defendant long after the three-month period of the grand 
jury's term had expired; the trial court denied defendant's 
motions to quash the indictment and for an interlocutory 
appeal; defendant did not file a request with the supreme 
court for extraordinary relief; and a jury convicted defen- 
dant of the offenses charged in the indictment, there was 
no adequate remedy available for defendant. State v, Bent, 
2012-NMSC-0388, 289 P.3d 1225, rev'g 2011-NMCA-093, 
150 N.M. 561, 263 P.3d 903. 

The three-month limitation on the term of a 
grand jury is a mandatory limitation on the grand 
jury's jurisdiction, because it is central to the legal 
constitution and empanelment of the grand jury. State 
v. Bent, 2011-NMCA-093, 150 N.M. 561, 263 P.3d 903, 
cert. granted, 2011-NMCERT-009, 269 P.3d 903, rev'd, 
2012-NMSC-038, 289 P.3d 1225. 

An indictment that is returned after the grand 
jury's three-month term has expired is void ab ini- 
tio and confers no jurisdiction to try the defendant. State 
v. Bent, 2011-NMCA-098, 150 N.M. 561, 263 P.3d ‘903, 
cert. granted, 2011-NMCERT-009, 269 P.8d 903, rev'd, 
2012-NMSC-038, 289 P.3d.1225, 

An indictment returned after the grand jury's 
term has expired is void. — Where a grand jury was 
convened in October 2007; grand jurors were summoned 
for service in November 2007; the district judge verbally 
extended the grand jury's term beyond the three-month 
term; and the grand jury returned an indictment against 
defendant when it was recalled in May 2008 to hear de- 
fendant's case, the indictment was void and the district 
court did not have jurisdiction to try defendant. State 
v. Bent, 2011-NMCA-098, 150 N.M. 561, 263 P.3d 903, 
cert. granted, 2011-NMCERT-009, 269 P.3d 903, rev'd, 
2012-NMSC-038, 289 P.3d 1225. 

Report not a judgment. ~The report of a grand jury 
convened to consider petitions filed: by plaintiff alleging 
crimes of which plaintiff was the victim is not a final, 
appealable order. McKenzie v. Fifth Judicial Dist. Ct., 
1988-NMCA-085, 107 N.M. 778, 765 P.2d 194, cert. denied, 
107 N.M. 785, 765 P, 3d 758 

Directory nature of section, — This section and 
31-6-2 NMSA 1978 are merely directory, not mandatory. 
State v. Apodaca, 1987-NMCA-033, 105 N.M. 650, 735 P.2d 
1156, cert. denied, 105 N.M: 618, 735 P.2d 585, overruled 
on other'grounds by State v. Garcia, 1990-NMCA-065, 110 
N.M.'419, 796° P.2d 1115, cert. denied, 110 N.M. 282, 795 
P.2d 87. 
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Substitution of grand jurors by the court clerk is 
proper where he acts pursuant to a standing order of the; 
district judge, so long as such an order does not amount to 
an abuse of discretion. State v, Gilbert, 1982-NMSC-095, 
98 N.M..530, 650 P.2d 814. . 

Effect of grand jury no bill. — A grand jury no bill 


‘does not prevent the district attorney from either resub- 


mitting a matter-to the grand jury or charging a defen- 
dant by information; this result is reached because of the 


_absence of limitation upon the district attorney's author- 


ity as prosecutor. State v. Chavez, 1979-NMCA-075, 93 
N.M. 270, 599 P.2d 1067, cert. denied, 93 N.M. 172, 598 


. P.2d-215, 


Length of session governed by court, — The deter- 


“mination as to when grand jury had completed the busi- 


ness before them rested with the court. State v. Raulie, 
1930-NMSC-074, 35 N.M. 185, 290 P. 789, 

When court may refuse to present matters to 
grand jury. — A district court'to which an otherwise 
valid citizen petition for grand jury is presented possesses 
the discretion to determine whether the matters stated 
in the petition are reasonably within the lawful scope of 
grand jury inquiry. Only where the petition clearly seeks 
to involve a grand jury in matters beyond its purview 
may the court refuse to present those matters to a grand 
jury or to convene a grand jury where no regularly sitting 
grand jury is available. 1982 Op. Att'y Gen. No. 82-14. 

Effect of saving clause's absence. — The absence of 
a saving clause in either Laws 1969, ch. 222 or ch. 276 
indicates the legislature did not intend the repealed law 
relative to jury selection to remain effective after July 1, 
1969 and did intend that the provisions of both Laws 
1969, ch. 222 and ch, 276 be complied with insofar as pos- 
sible, after that date. 1969 Op. Att'y Gen. No, 69-98 (ren- 
dered under prior law). 

Law reviews. — For article, "The Grand ftidey: True 
Tribunal of the People or Administrative Agency of the 
Prosecutor?" see 2 N.M.L. Rev. 141 (1972). — 

For comment, "The Use of an Information Following 
the Return of a Grand Jury No Bill: State v. Joe Nestor 
Chavez," see 10 N.M.L. Rev. 217 (1979-80). 

For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M.L. Rev. 85 (1981). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 

For annual survey of criminal procedure in New Mexico, 
see 18 N.M.L. Rev. 345:(1988). 

_. Am. Jur, 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Grand Jury § 7 et seq. 

Misconduct of officers in selection or summoning of ju- 
rors or grand jurors as contempt of court, 7 A.L.R. 345. 

Matters within investigating powers of grand jury, 29 


~ A.L.R. 1356, 106 A.L.R. 1383, 120 A.L.R. 437. 
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Power of grand j jury to contract, 26 A.L.R. 605. 

Effect of, and remedies for, exdludion of eligible class or 
classes of persons.from jury list in criminal case, 52 A.L.R. 
919, 

Constitutional or statutory changes affecting grand 
jury on substituting information for indictment as an ex 
post facto law, 53 A.L.R. 716, 

Quo warranto to test right to serve as grand or petit 
juror, 91 A.L,.R. 1009. 

Communicating with grand jury or member ihonent asa 
criminal offense, 112 A.L.R. 319. 

Contemporaneous existence on funetionizig of two or 
more grand juries, 121 A.L.R. 814. 

Eligibility of women as jurors, 157 A.L.R. 461. 

Exclusion of women as violation of constitutional 
rights of accused or as ground for reversal of conviction, 
9 A.L.R.2d 661. 

Attorneys: exclusion from jury list in criminal cases, 32 
A.L.R.2d 890. | 
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Jurisdiction or power of grand jury after expiration of Limitations on state prosecuting attorney's discretion 
term of court for which organized, 75 A.L.R.2d 544. to initiate prosecution by indictment or by information, 44 
Accused's right to inspection of nee ahi of state grand A.L.R.4th 401. 
jury, 20 A.L.R.3d 7. Exclusion of women from grand or trial jury or jury 
Validity and construction of sintole wulthosinizn grand panel in criminal case as violation of constitutional rights 
jury to submit report concerning public servant's non- of accused or as ground for reversal of conviction - Stats 
criminal misconduct, 63 A.L.R.38d586, ©» cases, 70 A.L.R.5th 587. 
- Law enforcement officers as qualified jurors in A Purposeful inclusion of Negroes in grand or petit j jury as 
cases, 72 A.L.R.3d 895. unconstitutional discrimination, 4 A.L.R. Fed. 449, 
Former law enforcement officers as qualified jurors in Civil liability of witness in action under 42 USCS § 1983 
criminal cases, 72 A.L.R.8d 958. for deprivation of civil rights, based on testimony given at 
Validity of. enactment requiring juror to be an: elector pretrial criminal proceeding, 94 A.L.R. Fed. 892. 
or voter or have qualifications thereof, 78 A.L.R.3d 1147, 38A C.J.S. Grand Juries §§ 6, 7, 8, 11, 14 et seq., 20 et 
Validity of indictment as affected by substitution or ad- seq. : 


dition of grand jurors after commencement of ewge da 
tion, 2 A:L.R. 4th 980. 


31-6-2. scinmin ae grand jury. | 


The jurors shall select one of their number as foreman of the grand jury. The foreman shall 
preside over the sessions of the grand jury. The foreman shall administer oaths to witnesses. 
The foreman will sign all reports, indictments or other undertakings of the grand jury. The 
foreman may appoint one member of the grand jury as a clerk to aid in the keeping of notes 
or minutes and the tallying of votes during secret sessions when no persons other than grand 
jury members may be present. The foreman may recess the sessions of the grand jury and 
reconvene them. The foreman, for good cause, may request the court to excuse or discharge 
individual grand jurors and to replace them with alternate grand, jurors as necessary to con- 
tinue the work of the grand jury. 


i} 


A 


History: 1958 Comp., § 41-5-2, enacted by Laws State v. Apodaca, 1987-NMCA-033, 105 N.M. 650, 735 P.2d 
1969, ch. 276, § 2; 1979, ch. 337, § 1. 1156; cert. denied, 105 N.M. 618, 735 P.2d 535, overruled 
Repeals. — Laws 1969, ch. 276, §.14, yepeaied former on other grounds by State v. Garcia, 1990- NMCA-065, 110 
41-5- b, 1953 Comp., relating to challenges of the: grand N.M., 419, 796 P.2d 1115, cert. denied, 110 N.M. 282, 795 


jury panel. } P.2d 87, 
Law reviews. — For annual survey of criminal proce- 
ANNOTATIONS dure in New: Mexico, see 18 N.M.L. Rey. 845 (1988). 
Directory nature of section. —— Section 81-6:1 NMSA ,Am. Jur, 2d, A.L.R, and C.J.8. references. — 38A 
1978 and this section are merely directory, not mandatory. C.J.S, Grand Juries §§ 54, 55. 


31-6-3. Challenge to grand jury. 


Any person held to answer for an ‘offense by grand jury indictment, upon arraignment to the 
charge therein, by motion to quash the indictment stating with particularity the ground therefor, 
may challenge the validity of the grand jury. A failure to file such motion is a waiver of the chal- 
lenge. Grounds that may be presented by such motion are limited to the following: 

A. the grand jury was not selected in accordance with law; 

B. amember of the grand jury returning the indictment was ineligible to serve as a juror; 

~C. amember of the grand j jury returning the indictment was a witness or is likely to become a 
witness; or 

D. a member of the grand jury returning the indictment was not qualified to serve due toa 
conflict of interest, bias, partiality or inability to follow the law. 


History: 1953 Comp., § 41-5-3, enacted by Laws _ ANNOTATIONS 
1969, ch. 276, § 3; 2008, ch. 363, § 1. é he ) ds a ; 
Jer ad ppl 1969, cht ts § 14, repealed former The effect. of this section is to prohibit a grand juror 


from testifying before the grand jury of which he or she is 
a member. Defendant's contention that grand jurors were 
witnesses against him because the grand jury had re- 
turned two indictments against him prior to returning the 


41-5-3, 1953 Comp., relating to challenges to individual 
grand jurors. 

Cross references. — For drawing and empaneling ju- 
rors, see 38-5-1 NMSA 1978, 


The 2008 amendment, effective July 1, 2003, inserted present indictment, and had "witnessed" the actions of de- 
"or is likely to become a witness; or" at the end of Sinbsec- » fendant which led to a subsequent contempt citation was 
tion’ C’and added Subsection D. without merit as it perverted the meaning of "witness" 


1385 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-6-4 CRIMINAL PROCEDURE ; 31-6-4 


as used in the grand jury statutes. State v. Hogervorst, 
1977-NMCA-057, 90 N.M. 580, 566 P.2d 828, cert. denied, 
90 N.M. 636, 567 P.2d 485. 


Challenge is not to court's jurisdiction. — An at-- 
tack on the eligibility of one grand juror does not raise an“ 


issue as to the jurisdiction of the court, but goes only to 
the procedural requirements for returning an indictment. 
State v, Velasquez, 1982-NMCA-154, 99 N.M. 109, 654.P.2d 
562, cert: denied, 99 N.M. 148, 655 P.2d 160. 

Juror's bias not ground for attack where indict- 
ment sufficient. — Bias or prejudice on the part of an 
individual grand juror furnishes no ground of attack on 
an indictment that is sufficient on its face. State v. Laskay, 
1986-NMCA-008, 103 N.M. 799, 715 P.2d 72, cert. denied, 
103 N.M. 798, 715 P.2d 71. 

Unless prejudice caused indictment by malice 
or ill will. — A challenge would not be precluded in the 
event that grand jurors were so prejudiced against a per- 
son that the jurors would be ineligible to serve because 
an indictment by jurors so prejudiced would violate their 
oath to indict no person through malice, hatred or ill will. 
State v. Laskay, 1986-NMCA-008, 103 N.M. 799, 715 P.2d 
72, cert. denied, 103 N.M. 798, 715 P.2d 71. 

Residence as qualification for grand jury service 
is question of fact. State v. Watkins, 1979-NMCA-003, 
92 N.M. 470, 590 P.2d 169, 

Temporary absence of person from county of 
residence, without the intention of abandoning that resi- 
dence, will not destroy the person's qualification to serve 
as a grand juror. State v. Watkins, 1979-NMCA-003, 92 
N.M. 470, 590 P.2d 169. 

Where grand jury which heard defendant's false 
testimony returned indictment for perjury based 
on that testimony, such jurors are not witnesses under 
this section, nor are they presumed to be biased. State v. 
Watkins, 1979-NMCA-003, 92 N.M. 470, 590 P.2d 169. 

Accused not present during empaneling. — It was 
never the practice’ to bring accused into court when empan- 
eling the grand jury. Territory v. Young, 1881-NMSC- oh 
2N.M. 93. 

Objections raised before plea available. aLAdy ob- 
jections to legal qualifications of grand jurors were to be 
raised and presented in proper form to court before de- 
fendant entered his plea of not guilty and were not avail- 
able on motion in arrest of judgment. Territory v. Armijo, 


1894-NMSC-011, 7 N.M. 571, 37 P. 1117 (decided under 
former law). 

But not after plea. — Objections to character of 
grand jury, or qualification of an individual member, 
came too late after plea to the merits. Territory v. Romero, 
1883-NMSC-006, 2 N.M. 474 (decided under former law). 

Effect of saving clause's absence. — The absence of 
a saving clause in either Laws 1969, ch. 222 or ch. 276 
indicates the legislature did not intend the repealed law 
relative to jury selection to remain effective after July 1, 
1969 and did intend that the provisions of both Laws 
1969, ch. 222 and ch; 276 be complied with insofar as pos- 
sible, after that date. 1969 Op. Att'y.Gen. No. 69-98 (ren- 
dered under prior law). 

Law reviews. — For annual survey of exhasinal proce- 
dure in New Mexico, see 18 N.M.L. Rev. 345 (1988). 

Am, Jur, 2d, ALR. and C.J.S. references. — 38 Am. 
Jur. 2d Grand Jury § 20 et seq. 

Effect of, and remedies for, exclusion. from grand jury 
list of eligible class or classes of persons, 52 A.L.R. 919. 

Prejudice of member of grand jury against defendant.as 
ground of attack on indictment, 88:A.L.R. 899. 

Women as grand jurors, 157 A.L.R. 461. 

Right to challenge personnel of grand jury, 169 A.L.R. 
1169. 

Women: exclusion of women from grand jury a violation 
of constitutional rights of accused or as ground for rever- 
sal of conviction, 9 A.L.R.2d 661. 

Failure to swear or irregularity in swearing witnesses 
appearing before grand jury as ground for dismissal of in- 
dictment, 23 A.L.R:4th 154. 

Presence of unauthorized persons during state grand 
jury proceedings as affecting indictment, 23 A.L.R.4th 397. 

Age group underrepresentation in grand jury or petit 
jury venire, 62 A.L.R.4th 859. 

Exclusion of women from grand or trial jury or jury 
panel in criminal case as violation of constitutional rights 
of accused or as ground for reversal of conviction - state 
cases, 70 A.L.R.5th 587. 

Standing of criminal defendant to challenge, on consti- 
tutional grounds, discriminatory composition of federal 
grand jury where defendant is not member of class alleg- 
edly excluded, 68 A.L.R. Fed. 175. 

38A C.J.S. Grand Juries §§ 27, 59 et seq. 


31-6-4. Time and place for hearing; privacy of hearings; witnesses 
permitted to have attorney present. 


A. A grand jury shall conduct its hearing during the usual business hours of the court which 
convened it. Hearings and deliberations may be conducted at any place ordered by the convening 
judge and provided by the court. Inspections or grand jury views of places under inquiry may be 
made when directed by the foreman wherever deemed necessary within the county, but no oral 
testimony or other evidence may be received except during formal private sessions. 

B, All deliberations shall be conducted in a private room outside the hearing or presence of 
any person other than the grand jury members. All taking of testimony shall be in private with no 
persons present other than the grand jury, the persons required or entitled to assist the grand jury 
and the attorney, if any, of the target. 

C, Persons required or entitled to be present at the taking of testimony before the grand jury 
include the district attorney and the attorney general and their staffs, interpreters, court report- 
ers, security officers, the witness and an attorney for the target. Security personnel may be pres- 
ent only with special leave of the district court and are neither potential witnesses nor pothersvise 
interested parties in the matter being presented to the grand jury. 

D. Ifa target has his attorney present, the attorney may be present only while the target wit- 
ness is testifying and may advise the witness but may not speak so that he can be heard by the 
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grand jurors or otherwise participate in the proceedings. At least twenty-four hours before grand 
jury proceedings begin, the target's attorney may submit proposed questions and exhibits to the 


district attorney or the attorney general. 


History: 1953 Comp., § 41-5-4, enacted by Laws 
1969, ch. 276, § 4; 1979, ch. 337, § 2; 1981, ch. 262, § 2; 
2008, ch. 368, § 2. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-4, 1953 Comp., relating to trial of challenges to the 
grand jury. 

The 2008 amendment, effective July 1, 2003, deleted 
"witness" following "target" in Subsection B and present 
Subsection D; rewrote Subsection C; and added Subsec- 
tion D. 


ANNOTATIONS 


Purpose of section is to maintain utmost secrecy; 
therefore, it has been the practice for more than 200 years 
for the investigations of the grand jury to be in private, 
except that the district attorney and his assistant are 
present, since secrecy is the vital requisite of grand jury 
procedure. State v. Hill, 1975-NMCA-0938, 88 N.M. 216, 
539 P.2d 236. 

"Unusual business hours". — Although the language 
of this section requires the grand jury to conduct its hear- 
ing during the usual business hours of the court, a dis- 
tinction must be made between the business hours of the 
judge who convenes the grand jury and the business hours 
of the court. Because a particular judge is unavailable af- 
ter 5:00 p.m. does not make access to the. court impossible, 
State v. Weiss, 1986-NMCA-128, 105 N.M. 283, 731 P.2d 
979, cert. denied, 105 N.M. 290, 731 P.2d 1334. 

Usual business hours. — Where the grand jury was 
convened at 8:30 a.m. and returned a true bill at 2:12 a.m. 
on the following morning, this unusually extended session 
of the grand jury was not a substantial violation of defen- 
dants' rights, though it constituted a technical violation 
of this section. State v. Weiss, 1986-NMCA-128, 105 N.M. 
283, 731 P.2d 979, cert, denied, 105 N.M. 290, 731 P.2d 
1334. 

"Prejudice" is appropriate constitutional stan- 
dard. — Inasmuch as "prejudice" is an appropriate stan- 
dard in considering the exercise of constitutional rights 
before a trial jury which determines guilt, there is no 
reason to apply a stricter standard in considering the ex- 
ercise of constitutional rights before a grand jury which 
determines probable cause to accuse. State v. Martinez, 
1982-NMCA-002, 97 N.M. 585, 642 P.2d 188, cert, denied, 
98 N.M. 51, 644 P.2d 1040. 

No opportunity for improper influence on grand 
jury allowed. — The law protects the fairness and im- 
partiality of the grand jury hearing. Not only must there 
be no improper influence exercised, there must be no op- 
portunity for improper influence on the grand jury. State 
v. Hill, 1975-NMCA-093, 88 N.M. 216, 539 P.2d 236. 

Presence of unauthorized persons in a grand jury 
proceeding jeopardizes the basic purpose of the proceed- 
ing and opens the door to a number of potential abuses. 
State v. Bigler, 1982-NMCA-136, 98 N.M. 732, 652 P.2d 
754, cert. denied, 98 N.M. 762, 652 P.2d 1213. 

Type of evidence presented not included within 
meaning of section. — This section does not deal with 
the type of evidence which may be presented to a grand 
jury. State v. Evans, 1976-NMCA-113, 89 N.M. 765, 557 
P.2d 1114, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Unauthorized person's presence requires dis- 
missal of indictment. — The presence of an unauthor- 
ized person before the grand jury requires dismissal of the 
indictment without the necessity of showing prejudice, 
Davis v. Traub, 1977-NMSC-049, 90 N.M. 498, 565 P.2d 
1015. 
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Issuance of writ of prohibition. — Writ of prohibi- 
tion is properly issued when the indictment is dismissed 
because of the presence of an unauthorized person before 
the grand jury. Davis v. Traub, 1977-NMSC-049, 90 N.M. 
498, 565 P.2d 1015. 

District attorney's presence during deliberations 
prohibited. — The presence of the district attorney dur- 
ing deliberations of the grand jury is specifically and 
unequivocably prohibited by this section, which is clear 
and is not subject to construction. No one other than the 
grand jury members may be present during the time the 
grand jury is deliberating. Like other statutes governing 
grand jury proceedings, it is to be rigorously observed and 
strictly enforced. Baird v, State, 1977-NMSC-067, 90 N.M. 
667, 568 P.2d 193. 

Impropriety of district attorney's presence may 
be waived. — Notwithstanding the fact that district 
attorney violated this section by his presence during 
grand jury deliberations, defendant charged with murder 
waived her objections based upon such improprieties by 
entering into a plea and disposition agreement which was 
approved and accepted by the trial court through a plea 
of no contest to the charge of involuntary manslaughter. 
The defects of the grand jury proceedings were not so fun- 
damental that they could not be waived. Baird v. State, 
1977-NMSC-067, 90 N.M. 667, 568 P.2d 193. 

Actions of state or defense attorneys insufficient 
to invalidate indictment. — The mere fact that assis- 
tant attorneys general disagree in the grand jury's pres- 
ence, or that defense attorneys would have presented dif- 
ferent legal advice to the grand jury, does not invalidate 
the indictment. State v. Carr, 1981-NMCA-029, 95 N.M. 
755, 626 P.2d 292, cert. denied, 95 N.M. 669, 625 P.2d 
1186, and cert. denied, 454 U.S. 853, 102 S. Ct. 298, 70 L. 
Ed. 2d 145 (1981), overruled on other grounds by State v. 
Olguin, 1994-NMCA-050, 118 N.M. 91, 879 P.2d 92, Sct. 
Olguin affirms app Olguin. 

Attorney not "present" merely because he took de- 
position testimony. — Because the grand jury has the 
power to subpoena "records or other evidence relevant to 
its inquiry," the grand jury could properly consider deposi- 
tion testimony, and the fact that the deposition was taken 
by attorney did not make attorney present, within the 
meaning of this section, when the deposition was read to 
the grand jury. State v. Evans, 1976-NMCA-113, 89 N.M. 
765, 557 P.2d 1114, cert. denied, 90 N.M. 7, 558 P.2d 619. 

No statutory right to counsel. — Neither the Grand 
Jury Act nor the Public Defender Act provides a target 
witness testifying before a grand jury with a right to coun- 
sel such that an indictment must be dismissed if counsel 
is not present and there is no express voluntary, know- 
ing, and intelligent waiver of counsel's presence. State v. 
Tisthammer, 1998-NMCA-115, 126 N.M, 52, 966 P.2d 760, 
cert. denied, 126 N.M. 107, 967 P.2d 447. 

Postponement to obtain counsel. — A target wit- 
ness has no'statutory right to counsel; therefore, the state 
was not required to postpone the grand jury proceedings 
to allow the witness time to obtain counsel. State v. Tist- 
hammer, 1998-NMCA-115, 126 N.M. 52, 966 P.2d 760, 
cert, denied, 126 N.M. 107, 967 P.2d 447. 

When district attorney's assistant not permitted 
in grand jury room, — It is highly improper for coun- 
sel employed to prosecute a case to be permitted to go 
into the grand jury room where the defendant cannot be 
heard and has no one to represent him. This duty should 
be performed alone by the proper officer of the law and 
assistant to the district attorney may not be present or 
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participate in the grand jury hearing room..State v. Hill, 
1975-NMCA-093, 88 N.M. 216, 539 P.2d 236. 

Prosecuting attorney assists grand jury, but not 
as partisan. — While this statute contemplates that the 
prosecuting attorney will assist the grand jury, never- 
theless the prosecuting attorney does not appear before 
the grand jury as a partisan, bent upon obtaining an in- 
dictment; the presence and participation of an attorney 
ordered by the trial judge to assist in the prosecution of 
a case, who was employed by the father-in-law of the de- 
ceased, in the grand jury hearing was unlawful and in vio- 
lation of this section and invalidated the indictment, State 
v. Hill, 1975-NMCA-093, 88 N.M. 216, 539 P.2d 236, 

Conflict of interest precludes prosecutor's ap- 
pearance, — The prosecutor himself is unauthorized to 
appear before the grand jury if there is a conflict of inter- 
est (1) in which his own property is damaged by criminal 
mischief, or (2) arising from prior employment with the 
defendant; since the prosecutor is a public officer with du- 
ties quasi-judicial i in nature, with an obligation to protect 
not only the public interest but also the rights of the ac- 
cused, in the performance of his duties he must not only 
be disinterested and impartial but must also appear to 
be so, scrupulously refraining from words or conduct that 
may influence the decision of the grand jury and observing 
limits of essential fairness. State v. Hill, 1975-NMCA-098, 
88 N.M. 216, 589 P.2d 236. 

Attorney general's investigator not "authorized 
person" to assist in hearing. — Claim that an inves- 
tigator for the attorney general was an "authorized per- 
son" and his presence in the grand jury room was not im- 
proper inasmuch as he had been appointed a grand jury 
aide pursuant to Section.31-6-7 NMSA 1978, had no merit 
because grand jury aides are not authorized by statute to 
be present in the grand j jury room unless they fall within 
the categories specified in this section, Davis v. Traub, 
1977-NMSC-049, 90 N.M. 498, 565 P.2d 1015. 

"Staff" construed, — Attorney general's assertion 
that any member of his staff could properly be present 
during the grand jury hearings was an.erroneous inter- 
pretation of this section and ignored the meaning of the 
words "persons required or entitled to assist the grand 
jury." Such persons are enumerated in the statute.. Staff 
in this context refers to the legal staff of the district attor- 
ney or the attorney general's office, e.g. assistant district 
attorneys or assistant attorneys general, Davis v. Traub, 
1977-NMSC-049, 90 N.M. 498, 565 P.2d 1015. 

Presence of person not officially listed as court re- 
porter upheld. — Person who was present during-grand 
jury deliberations for purpose of monitoring an electronic 
device that recorded the grand jury testimony was within 
the definition of court reporter for purposes of this section. 


31-6-5. Return of indictments. 


CRIMINAL PROCEDURE 


"81-6-5 


Defendant's claim that such person was not authorized to 
be present because he was not listed as official court re- 
porter was frivolous, there being no contention that the 
operator's presence was not for the purpose of operating 
the recording device. State v. Baird, 1977-NMCA-041, 90 
N.M. 678, 568 P.2d 204, aff'd, 1977-NMSC-067, 90 N.M. 
667, 568 P.2d 193. 

"Target witness", referred to in Subsections B snd CG 
is anyone who is the focus of a grand jury's investigation. 
State v. Hall, 1985-NMCA-075, 103 N.M. 207, 704 P.2d 461, 

Failure to notify of target status. — Defendant was 
not entitled to notice that he was a target of the grand 
jury investigation when at the time the offense (perjury 
before the grand jury) had not yet been committed. State 
v, Albin, 1986-NMCA-046, 104 N.M. 315, 720 P.2d 1256, 
cert. denied, 104 N.M. 246, 719 P2d 1267, overruled on 
other grounds by State v. Benavidez, 1999-NMCA-53, 127 
N.M. 189, 979 P.2d 234. 

Simultaneous appearance of two witnesses vio- 
lates statute. — Since this section refers to "the witness" 
in the singular, incident which occurred during grand jury 
investigation wherein two witnesses appeared before the 
grand jury simultaneously clearly violated the terms of 
the statute. Davis v. Traub, 1977-NMSC-049, 90 N.M, 498, 
565 P.2d 1015, 

Presumption of prejudice when indictment 
quashed. — A showing of prejudice is not required when 
an unauthorized person is present at grand jury proceed- 
ings in order to have the indictment quashed. Prejudice 
is presumed. State v. Hill, 1975-NMCA-093, 88 N.M. 216, 
539 P.2d 236. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
Jur, 2d Grand Jury § 30 et seq. 

Communicating with grand jury as contempt, 29 
A.L.R. 489, 

Communicating with grand jury or member thereof as 
criminal offense, 112 A.L.R. 319. 

Duty of secrecy on part of members of, or witnesses 
or other persons present before, grand jury, 127 
A.L.R. 272. 

Absence of grand jurors during hearing as affecting i in- 
dictment, 156 A.L.R. 248. 

Validity and construction of ‘statutes permitting grand 
jury witnesses to be accompanied by counsel, 90 A.L.R.3d 
1333. 

Presence of unauthorized persons during state grand 
jury proceedings as affecting indictment, 23 A.L.R.4th 397. 

Presence of persons not authorized by Rule 6(d) of Fed- 
eral Rules of Criminal Procedure during session of grand 
jury as warranting dismissal of indictment, 68 A.L.R: Fed. 
798, 

38A C.J.S. Grand Juries §§ 68, 69, 70, 71, 73. 


Indictments shall be returned by the grand jury within twenty-four:hours following the day 
when the indictment is voted. Indictments shall not name persons as unindicted coconspirators. 
Indictments may be: filed and prosecution and trial had thereon without regard to court terms. 
No-bills shall be sealed and filed with the district court clerk. Upon application to the court by the 
state for good cause shown, or upon request by the target, the court may release a sealed no-bill. 


History: 1953 Comp., § 41-5-5, enacted by Laws 
1969, ch. 276, § 5; 1979, ch. 337, § 8; 2008, ch. 368, § 3. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-5, 1953 Comp., relating to the court's decision on the 
grand jury challenge and the duty of the clerk to record it. 

The 2003 amendment, effective July 1; 2003, deleted 
"or the person named in the proposed indictment, the 
court may release a sealed no-bill" and inserted "or upon 
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request by the target, the court may release a sealed no- 
bill" in the last sentence. 


ANNOTATIONS 


"Returned by the grand jury" defined. — "Returned 
by the grand jury" in this section means an indictment 
voted by the grand jury, signed by the foreman and filed 
either with the court clerk or the judge. Where these 
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requirements were met, the fact that the entire grand jury 
was not present at the time of the "return" did not invali- 
date the indictment. State v. Blakley, 1977-NMCA-088, 90 
N.M. 744, 568 P.2d 270. 

Filing regardless of whether court in session. — 
This provision implies that an indictment may be filed 
without regard to whether court was in session when it 
was filed. State v. Ellis, 1976-NMCA-036, 89 N.M. 194, 548 
P.2d 1212, cert. denied, 89 N.M. 206, 549 P.2d 284, 

Period could include weekends. — The 24-hour 


Sundays if the court which convened the grand jury was 
not in session on those days. Where the grand jury voted 
the indictment on Friday night, return of the indictment 
on the following Monday complied with this section. State 
v. Blakley, 1977-NMCA-088, 90 N.M. 744, 568 P.2d 270. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 41 Am. 
Jur. 2d Indictments and Informations § 31. 

Power of grand jury to withdraw or alter indictment, or 
return of "not a true bill," 82 A.L.R. 1057. 

42 C.J.S. Indictments and Informations § 23, 


period of this section does not include Saturdays and 


31-6-6. Oaths; grand jurors; witnesses; officers; penalty. 


A. The following oaths shall be administered by the district judge to jurors, officers of the court 
or others assigned to assist the grand jury, and by the foreman to witnesses: 

(1) JUROR OATH: "You, as members of this grand jury, do swear (or affirm) that you 
will diligently inquire and true indictment make, of all public offenses against the people of this 
state, committed or triable within this county, of which you shall receive legal evidence; that 
you shall indict no person through malice, hatred or ill will; nor have any not indicted through 
fear, favor or affection, or for any reward or the hope or promise thereof; but in all your indict- 
ments, reports or undertakings, you shall present the truth, according to the best of your skill 
and understanding, and further that you will forever keep secret whatever you or any other 
juror may have said or in what manner you or any other juror may have voted on any matter 
before you; and that you will keep secret the testimony of any witness heard by you unless 
ordered by the court to disclose the same in the trial or prosecution of the witness for perjury 
before the grand jury, so help you God."; 

(2) OATH FOR OFFICER OR OTHER PERSON: "You do swear (or affirm) that you will 
keep secret all proceedings occurring in your presence or of which you may learn as a result of 
your service in aid of the grand jury, so help you God."; and 

(3) OATH FOR WITNESS: "You do swear (or affirm) that the testimony which you are 
about to give will be the truth, so help you God." 

B. Any person found to have violated the oath under Paragraph (1) or (2) of Subsection A of this 
section shall be guilty of a misdemeanor. This subsection shall not apply to communications by the 
prosecuting attorney to his staff or grand jury aides and in obtaining and presenting evidence, pre- 
paring indictments, reports and other undertakings of the grand jury and in preparation for trial. 


History: 1953 Comp., § 41-5-6, enacted by Laws 
1969, ch, 276, § 6; 1979, ch. 337, § 4. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-6, 1953 Comp., relating to the effect of the challenge 
to the grand jury panel. 


ANNOTATIONS 


Registration of oath not required. — All that, this 
section requires is that an oath be taken and while it 
is desirable that a signed oath be registered, registra- 
tion is not an absolute requirement. State v. Gilbert, 
1982-NMSC-095, 98 N.M. 530, 650 P.2d 814. 

Duty of juror was that of secrecy forever concerning 
matters coming before him except as otherwise provided 
by statute. In re Hittson, 1915-NMSC-040, 20 N.M. 319, 
150 P. 733. 

Impeachment of indictment by grand jury. — 
Members of grand jury were not permitted to impeach an 


indictment duly found, returned in open court and filed 
as such, by testifying as to what was said by the prosecu- 
tion officer while advising with them in his official capac- 
ity. U.S. v. Tallmadge, 1907-NMSC-032, 14.N.M. 293, 91 
Pe729; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am, 
Jur. 2d Grand Jury § 17. 

Officer, member of grand jury as, within constitutional 
or statutory provision in relation to oath or affirmation, 
118.A.L.R. 1098. 

Duty of secrecy on part of members of, or witnesses or 
other persons present before, grand jury, 127 A.L.R. 272. 

Accused's right to, and prosecution's privilege against, 
disclosure of identity of informer, 76 A.L,R.2d 262. 

Failure to swear or irregularity in swearing witnesses 
appearing before grand jury as ground for dismissal of in- 
dictment, 23 A.L.R.4th 154, 

38A C.J.S. Grand Juries § 56. 


31-6-7. Assistance for grand jury; report. 


A. The district court shall assign necessary personnel to aid the grand jury in carrying out its 
duties. The district attorney or his assistants shall attend the grand jury, examine witnesses and 
prepare indictments, reports and other undertakings of the grand jury. 
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B. When engaged in the investigation of an offense over which he has jurisdiction, the attorney 
general or his assistants may attend a grand jury, examine witnesses and prepare indictments, 
reports and other undertakings of the grand jury. 

C. When a grand jury is convened in response to a citizens’ grand jury petition pursuant to Ar- 
ticle 2, Section 14 of the constitution of New Mexico, the district attorney or his assistants, unless 
eee disqualified, shall attend and conduct the grand jury. ._ 

D. A prosecuting attorney attending a:grand jury and all grand jurors shall conduct them- 
selves in a fair and impartial manner at all times during grand jury proceedings. 

E. A grand jury, in its discretion, may make a formal, written report as to the condition and op- 
eration of any public office or institution it has investigated. The report shall not charge any public 
officer or other person with willful misconduct, corruption or malfeasance unless an indictment 
or accusation for removal from public office is also returned by the grand jury. The right of every 
person to be properly charged, face his accusers and be heard in his defense i in open court shall not 
be circumvented by the report. 


History: 1953 Comp., § 41-5-7, enacted by Laws the exercise of constitutional rights before a grand jury 
1969, ch. 276, § 7; 1979, ch.'337, § 5; 2001, ch. 98, § 1; which determines probable cause to accuse. State v. Mar- 
2003, ch. 363, § 4. tinez, 1982-NMCA-002, 97 N.M, 585, 642 P.2d 188, cert. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former quashed, 98 N.M. 51, 644 P.2d 1040, 

41-5-7, 1953 Comp., relating to the effect of a challenge to Burden of showing prejudice. — When prosecutorial 
an individual grand juror, misconduct during the presentment of the case is claimed, 

The 2008 amendment, effective July 1, 2008, inserted the defendant has.a burden to show demonstrable preju- 
"and all grand jurors" following "grand jury" and substi- dice. State v. Velasquez, 1982-NMCA-154, 99 N.M. 109, 654 
tuted "during grand jury proceedings" for "when assisting P.2d 562, cert. denied, 99 N.M. 148, 655 P.2d 160. - 
the grand jury" in Subsection D. Prejudice need not be shown where unauthor- 

The 2001 amendment, effective July 1, 2001, added ized person present, — A defendant need not. show 
the Subsection A designation; in present Subsection A, prejudice where an unauthorized person is present dur- 
substituted "necessary personnel” for "court reporters, ing the proceedings, or where the district attorney is pres- 
bailiffs, interpreters, clerks or other persons as required", ent during grand jury deliberations. State v. Velasquez, 
deleted the former second sentence, which read "The at- 1982-NMCA-154, 99 N.M, 109, 654 P.2d 562, cert. denied, 
torney general, when requested by the district court, 99 N.M. 148, 655 P.2d 160, 
shall assist the grand jury", inserted "or his assistants" Prosecutor to protect public interest and rights 
following "district attorney," deleted the former last sen- of accused. — In dealing with the grand jury, the pros- 
tence which read "The prosecuting attorney shall conduct ecutor's duty is to protect both the public's interest and 
himself in a fair and impartial manner at all times when the rights of the accused. State v. Cruz, 1988-NMSC-045, 
assisting the grand jury"; and added Subsections B to E. 99 N.M. 690, 662 P.2d 1357. 

Prosecutor conduct. — Prosecutor must scrupu-' 
ANNOTATIONS lously refrain from words or conduct that may influ- 
Duty of district court. — It is for the district court, ence the decision of the grand jury. State v. Augustin M., 


and the district court alone, to decide who shall serve as 2003-NMCA-065, 133 N.M. 636, 68 P.3d 182, cert. quashed, 
grand jurors. Section 31-6-7 NMSA 1978 does not allow 2004-NMCERT-002, 135 N.M, 170, 86 P.3d 48. 


the district court to delegate its supervisory role over the Where prosecutor's conduct violative of section. 
selection of the grand jury to the district attorney's office. — Prosecutor's conduct of grand jury, where the total case 
De Leon v. Hartley, 2014-NMSO-005. was presented to the grand jury in less than nine minutes 

Selection of a grand jury must be under the con- and all questioning was by leading questions, clearly vio- 
trol of the district court. — Where, after the orienta- lates this section. State v. Sanchez, 1980-NMCA-137, 95 
tion and swearing of the grand jurors, the district court N.M, 27, 618 P.2d 371, overruled on other grounds by Buz- 
transferred the process of selecting and excusing jurors bee v. Donnelly , 1981-NMSC- 097, 96 N.M. 692, 634 P.2d 


1244. 


to the district attorney's office without further apparent 
Prosecutor's jury instructions violated this sec- 


involvement by the district court; the list of grand jurors 


used by the district attorney's office contained notations tion. — Where petitioner was charged with second degree 
that suggested that someone in the district attorney's of- murder for the killing of petitioner's spouse; petitioner 
fice excused several grand jurors; and the district court testified that the victim had physically abused petitioner 
found that there was no fraud or prejudice to defendant and that petitioner had reported the abuse; and after giv- 
in the conduct of the grand jury proceeding and denied ing the grand jury final jury Instructions, the prosecutor 
defendant's pretrial motion to quash the indictment, the told the grand jury that petitioner "was directly appealing 
district court should have quashed the. indictment ir- to you to consider the consequences of your verdict. That 
respective of whether any actual fraud or prejudice was is absolutely inappropriate", and that petitioner "was im- 
established when the improper involvement of the dis- properly seeking your sympathy", the prosecutor failed to 
trict attorney in the excusal of grand jurors was brought act in’a fair and impartial manner. Herrera v. Sanchez, 
to the attention of the district court. De Leon v. Hartley, 2014-NMSC-018. 
2014-NMSC-005. Statements explaining law or procedure. — Pros- 
"Prejudice" is appropriate constitutional stan: ecutor's statements explaining the law or procedure are 
dard. — Inasmuch as "prejudice" is an appropriate proper so long as the statements are not in conflict with 
standard in considering the exercise of constitutional the charge given to the grand jury by the court and are 
rights before a trial jury which determines guilt, there not otherwise incorrect statements of the law or improper. 


is no reason to apply a stricter standard in considering pad, Peat peek Cola: te ie 769’ P.2d 
‘as ast , cert, i .M. 785, q . 
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Prosecutorial comments found not to violate this Juarez, 1990-NMCA-021, 109 N:M. 764, 790 P.2d 1045, 


section. — Prosecutor's comments explaining grand jury cert. denied, 109 N.M. 751, 790 P.2d 1032, 

procedures concerning a target witness and the witness' Section does not provide for judicial review as 
attorney and the privilege against self-incrimination were to whether exculpatory evidence was withheld from the 
not improper. State v. Martinez, 1982-NMCA-002, 97 N.M. grand jury. State v. McGill, 1976-NMCA-100, 89 N. M. 631, 
585, 642 P.2d 188, cert. denied, 98 N.M. 51, 644. P.2d 1040. 556 P.2d 39. 

Duty to advise grand jury of the elements of of- Law reviews. — For comment, "The Use of an Informa- 
fense. — The state's obligation to advise the grand jury tion Following the Return of a Grand Jury No Bill: State 
of the elements of the offenses it presents to the grand v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-80). 
jury is satisfied if the prosecutor specifically directs the For annual survey of New Mexico Criminal Procedure, 
grand jurors, on the record, to the portions of the grand see 20 N.M.L. Rev. 285 (1990). 
jury manual containing the elements of common offenses Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
where the appropriate elements of the offenses under con- Jur. 2d Grand Jury § 33 et seq. 
sideration may be found, a copy of the elements of each Presence of unauthorized persons during state grand 
offense considered is also made a part of the record, and jury proceedings as affecting indictment, 23 A.L.R.4th 397. 
the prosecutor is available to answer grand juror ques- Duty of prosecutor to present exculpatory evidence to 
tions about the manual on the record. State v. Ulibarri, state grand jury, 49 A.L.R.5th 639. 
1999-NMCA-142, 128 N.M. 546, 994 P2d 1164, affd, Presence of persons not authorized by Rule 6(d) of Fed- 
2000-NMSC-007, 128 N.M. 686, 997 P.2d 818. eral Rules of Criminal Procedure during session of grand 

Failure to present evidence not directly negating jury as warranting dismissal of indictment, 68 A.L.R. Fed. 
guilt. — The failure of the prosecutor to present evidence 798, 
that did not directly negate guilt did not breach his duty 38A C.J.S. Grand Juries §§ 74, 94 et seq., 102 et seq. 


to assist the grand jury fairly and impartially. State v. 


31-6-8. Record of testimony. 


All proceedings in the grand j jury room, with the umes of the deliberations of the grand jury, 
shall be reported verbatim and the notes or transcriptions thereof certified: by the court reporter 
or stenographer making them, with the notes or transcriptions then deposited with the clerk or 
other officer of the district court as directed by the district judge. Upon order of the district court in 
cases where an indictment is returned, the notes may be caused to be transcribed and certified by 
the stenographer or court reporter who made them, if available, or by another person qualified and 
competent to transcribe them accurately. Copies of documentary evidence or a summary thereof 
if directed by the district court exhibited to the grand jury shall:be made a part of the record. In 
cases where an indictment is not returned, the notes or transcriptions shall be destroyed unless 
ordered by the district judge to be preserved for good cause shown, including but not limited to the 
prosecution of a witness for perjury. 


History: 1953 Comp., § 41-5-8, enacted by Laws crime listed on the indictments, does not comply with Sec- 
1969, ch, 276, § 8; 1979, ch. 337, § 6; 1983, ch. 62, § 2. tion 81-6-10 NMSA 1978, Rule 5-506B NMRA, or UJI 14- 
Repeals. — Laws 1969, ch. 276, § 14, repealed former 8001 NMRA. State v. Ulibarri, 1999-NMCA-142, 128 N.M. 
41-5-8, 1953 Comp., relating to the court's appointment of 546, 994 P.2d 1164, aff'd, 2000-NMSC-007, 128 N.M. 686, 


the foreman of the grand jury. 997 P.2d 818. 
The 1988 amendment inserted "good cause shown, in- Defendant entitled to inspect record at time of 
cluding but not limited to" in the last sentence. trial. — A defendant, at the trial of a criminal action, was 
entitled to-inspect the grand jury testimony of the state's 
ANNOTATIONS witness, State v. Morgan, 1960-NMSC-087, 67 N.M. 287, 


354 P.2d 1002. 

Examine portion of testimony after trial. — Once the 
witness has testified at the criminal trial about that which 
he testified before the grand jury, the accused is entitled to 
an order permitting examination of that portion of the wit- 


Purpose of recording requirement. — The record- 
ing requirement of this section serves a number of pur- 
poses. The defendant has an opportunity to impeach the 
witness at trial if there is any inconsistency between 


grand jury testimony and trial testimony. Prosecutorial : : ‘ : : 3 
abuses of the grand jury system are restrained, and the hess's grand jury paced relating to a: crime for arm 
prosecution can support its case at trial. State v. Velas- defendant is charged. The witness may be cross-examin 


-M. 109,654 P.2d 562, t. concerning that testimony. If otherwise, an accused is de- 
pet ie me: 2 tha take bet ie ' son nied the right to confront the witnesses against him. State v. 
Absent prejudice, failure to record not groiinds Sparks, 1973-NMCA-108, 85 N.M. 429, 512 P.2d repute 
for dismissal. — In the absence of actual prejudice, there Not entitled to testimony in advance of trial. — 
is no statutory nor constitutional ground for a dismissal Accused was not entitled to transcript of testimony of all 
of the indictment by virtue of a failure to record the grand witnesses who testified before grand jury with respect 
jury proceeding. State v. Bigler, 1982-NMCA-136, 98 N.M. to criminal charge out of which indictments against him 
732, 652 P.2d 754, cert. denied, 98 N.M. 762, 652 P.2d 1213. arose, in advance of trial, in the absence of showing of any 
i A al ie eils ON a lem cnte icine charged. — The particularized need. State v. Tackett, 1967-NMSC-207, 78 


wt . i : : 83 (1968). 
ten manual containing uniform jury instructions, and not Ct. 1414, 20 L. Ed. 2d 2 
indicating on the record that the jury has been at least Review of minutes by trial court harmless error. 


referred to the appropriate sections of the manual for each —, Reading and review of grand jury minutes by trial 
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court, although improper, was harmless error since such 
review was not the basis for allegedly erroneous ruling. 
State v. Elam, 1974-NMCA-075, 86 N.M. 595, 526 P.2d 
189, cert. denied, 86 N.M. 598, 526 P.2d 187. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 38 Am.° 


Jur. 2d Grand Jury § 35. 


31-6-9. Charge to grand jury. 


Libel and slander: proceedings, presentments, investiga- 
tions, and reports of grand jury as privileged, 48 A.L.R.2d 716. 
Accused's right to inspection of minutes of state grand 
jury, 20 A.L.R.3d 7. 
Discovery, in civil proceeding, of records of criminal in- 
vestigation by state grand jury, 69 A.L.R.4th 298. 
'38A C.J.S. Grand Juries §§ 111, 171 et seq. 


The district judge convening a grand jury shall charge it with its duties and direct it as to any 
special inquiry into violations of law that he wishes it to make. 


History: 1953 Comp., §.41-5-9, enacted by Laws 
1969, ch. 276, § 9; 1993, ch. 71, § 1. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-9, 1953 Comp., relating to the oath administered to 
the foreman of the grand jury. 

The 1993 amendment, effective June 18, 1993, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


Limiting grand jury investigation. — The district court 
does not possess discretion to limit the investigative preroga- 
tive of the grand jury. Once convened for a specific inquiry, a 
grand jury should be obliged likewise to inquire into other 
offenses of which it may have knowledge. State ex rel. Des- 
champs v. Kase, 1992-NMSC-040, 114 N.M. 38, 834 P.2d 415. 

District courts may limit grand jury investigations to spe- 
cific incidents identified in the petition. Therefore petition 
to convene a grand jury must contain sufficient information 
to enable the court to determine whether the petitioners 
seek a legitimate inquiry into alleged criminal conduct or 
malfeasance of a public official or whether petitioners seek 
nothing more than a witch hunt, District Court v. McKenna, 
1994-NMSC-102, 118 N.M. 402, 881 P.2d 1387, cert. denied, 
514 US, 1018, 115 S. Ct. 1861, 131 L. Ed, 2d 218. 

Indictment for perjury committed before grand 
jury. — A grand jury may properly indict a defendant for 
perjury on the basis of defendant's false testimony before 
the grand jury since such an indictment is consistent with 
the juror's duty to inquire into public offenses. State v. 
Watkins, 1979-NMCA-003, 92 N.M. 470, 590 P.2d 169. 


Distinction between grand and petit juries. — 
There was a wide distinction between a grand and a pe- 
tit jury as to their functions and methods of procedure. 
The action of the former was simply preliminary; it was 
an inquiry by the grand inquest as to whether there was 
such probability for the statements made before them, 
which were usually ex parte, of the guilt of a certain per- 
son, that he ought to be placed on trial. Territory v. Young, 
1881-NMSC-007, 2 N.M. 93. 

Duty to share knowledge of offenses committed 
with fellow jurors. — It was not expected that in every 
instance each grand juror be free from all previous know!- 
edge of the cases, or even of the precise circumstances of 
the cases coming before them for official action; on the 
contrary, it was stated in the statute as to their powers 
and duties, which was to be read to every grand jury as 
a part of the charge, that if a member knew of an offense 
committed, he was to declare the same to his fellow jurors. 
Territory v. Young, 1881-NMSC-007, 2 N.M. 93. 
~ Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 38 ‘Am: 
Jur. 2d Grand Jury § 18, 

Matters within investigating powers of grand jury, 22 
A.L.R. 1856, 106 A.L.R. 1383, 120 A.L.R. 437. 

Erroneous instructions by court to grand jury as 
grounds for quashing indictment, 105 A.L.R, 575. 

Contemporaneous existence or functioning a two or 
more grand juries, 121 A.L.R. 814. 

Individual's right to present complaint or siden of 
criminal offense, 24 A.L.R.4th 316. 

388A C.J.S, Grand Juries §§ 74, 75. 


31-6-9.1. Abuse of grand jury procedures. 


The prosecuting attorney shall not use the grand jury solely for the purpose of obtaining ad- 
ditional evidence against an already indicted person on the charge or accusation for which the 


person was indicted. 


History: Laws 1979, ch. 337, § 12. 
ANNOTATIONS 


Misuse of protected information. — A grand jury 
indictment will be dismissed only if the defendant can 
affirmatively demonstrate how he was prejudiced by 
the prosecutor's alleged misuse of the protected grand 
jury information. State v. Benavidez, 1999-NMCA-053, 


127 N.M. 189, 979 P.2d 234, rev'd on other grounds, 
1999-NMSC-041, 128 N.M. 261, 992 P.2d 274. 

Use of defendant's testimony at second grand 
jury hearing for impeachment at trial did not affect the 
validity of the second indictment since the grand jury was 
ordered in response to the defendant's own motion. State 
v. Martinez, 1996-NMCA-109, 122 N.M. 476, 927 P.2d 31, 
cert. denied, 122 N.M. 578, 929 P.2d 269, 


31-6-10. Requirement for indictment; number of jurors concurring. 


Before the grand jury may vote an indictment charging an offense against the laws of the state, 
it must be satisfied from the lawful evidence before it that an offense against the laws has been 
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committed and that there is probable cause to accuse by indictment the person named, of the com- 
mission of the offense so that he may be brought to trial therefor. In the absence of an indictment 
against a person holding public office or a presentment for the removal of a local elected officer, the 


grand jury shall not denigrate that person's moral fitness to hold public office. Eight jurors must 


concur to return an indictment. 


History: 1953 Comp., § 41-5-10, enacted by Laws 
1969, ch. 276, § 10; 1979, ch. 337, § 7. 

Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-10, 1953 Comp., relating to the oath administered to 
grand jurors. , 

Cross references, — For number of jurors necessary 
to concur in finding indictment, see N.M. Const., art. II, 
§ 14. 


ANNOTATIONS 


Withdrawal of charges from the grand jury. — 
Where, during a grand jury proceeding, the prosecutor 
initially withdrew three charges of contributing to the 
delinquency of a minor against the defendant and later 
gave the grand jurors the option to consider any of those 
charges which resulted in the grand jury finding probable 
cause for all three charges, the inclusion of the three with- 
drawn charges in the indictment was proper. State v. Di- 
etrich, 2009-NMCA-031, 145 N.M. 733, 204 P.3d 748, cert. 
denied, 2009-NMCERT-002, 145 N.M. 704, 204 P.3d 29, 
overruled in part by State v. Marquez, 2021-NMCA-046. 

Advisement of elements of crime charged. — The 
practice of simply providing the grand jury with a writ- 
ten manual containing uniform jury instructions, and not 
indicating on the record that the jury has been at least 
referred to the appropriate sections of the manual for each 
crime listed on the indictments, does not comply with Sec- 
tion 81-6-8 NMSA 1978, Rule 5-506(B) NMRA, or UJI 14- 
8001 NMRA. State v. Ulibarri, 1999-NMCA-142, 128 N.M. 
546, 994 P.2d 1164, aff'd, 2000-NMSC-007, 128 N.M, 686, 
997 P.2d 818. 

But rule does not apply to defenses. — The rule 
requiring instruction to the grand jury on the essential 
elements of the crime charged does not apply to defenses, 
State v, Augustin M., 2003-NMCA-065, 133 N.M. 636, 68 
P.3d 182, cert. quashed, 2004-NMCERT-002, 135 N.M. 
170, 86 P.3d 48. 

Sufficiency of evidence not subject to judicial re- 
view. — The statutes concerning the evidence adduced 


before grand juries do not provide for judicial review of 
the sufficiency of the evidence considered by the grand 
jury. State v. Paul, 1971-NMCA-040, 82 N.M. 619, 485 P.2d 
375, cert. denied, 82 N.M. 601, 485 P.2d 357. 

Evidence establishing probable cause not subject 
to review. — The sufficiency of the evidence presented 
to a grand jury to establish probable cause for an in- 
dictment is not subject to judicial review. State v. Elam, 
1974-NMCA-075, 86 N.M. 595, 526 P.2d 189, cert. denied, 
86 N.M. 598, 526 P.2d 187. 

Massive amount of evidence found to support 
grand jury's finding of probable cause to accuse. 
State v. Ballinger, 1983-NMCA-034, 99 N.M. 707, 663 P.2d 
366, rev'd on other grounds, 1984-NMSC-008, 100 N.M. 
583, 673 P.2d 1316. 

Law reviews. — For comment, "The Use of an Informa- 
tion Following the Return of a Grand Jury No Bill: State 
v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-80), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
Jur. 2d Indictments and Informations § 26 et seq. 

What is "infamous" offense within constitutional or 
statutory provision in relation to presentment or indict- 
ment by grand jury, 24 A.L.R. 1002, 

Quashing indictment for lack or insufficiency of evi- 
dence before grand jury, 59 A.L.R. 567. 

Grand jury's failure or refusal to find indictment upon 
investigation as affecting right to file information, 120 
A.L.R. 718, 

Absence of grand jurors during hearing as affecting in- 
dictment, 156 A.L.R. 248. 

Waiver: right to waive indictment, information, or other 
formal accusation, 56 A.L.R.2d 837. 

Hearsay: admission of hearsay evidence incompetent at 
trial as affecting, in absence of statutory regulation, valid- 
ity of indictment or conviction, 37 A.L.R.3d 612. 

Incompetent witness, validity of indictment where 
grand jury heard, 39 A.L.R.3d 1064. 

42 C.J.S. Indictments and Informations § 18 et seq. 


31-6-11. Evidence before grand jury. 


A. Evidence before the grand jury upon which it may find an indictment is that which is law- 
ful, competent and relevant, including the oral testimony of witnesses under oath and any docu- 
mentary or other physical evidence exhibited to the jurors. The Rules of Evidence shall not apply 
to a grand jury proceeding. The sufficiency of the evidence upon which an indictment is returned 
shall not be subject to review absent a showing of bad faith on the part of the prosecuting attorney 
assisting the grand jury. 

B. It is the duty of the grand jury to weigh all the evidence submitted to it, and when it has 
reason to believe that other lawful, competent and relevant evidence is available that would dis- 
prove or reduce a charge or accusation or that would make an indictment unjustified, then it shall 
order the evidence produced. At least twenty-four hours before grand jury proceedings begin, the 
target or his counsel may alert the grand jury to the existence of evidence that would disprove or 
reduce an accusation or that would make an indictment unjustified, by notifying the prosecuting 
attorney who is assisting the grand jury in writing regarding the existence of that evidence. 

C. A district attorney shall use reasonable diligence to notify a person in writing that the per- 
son is the target of a grand jury investigation. Unless the district judge presiding over the grand 
jury determines by clear and convincing evidence that providing notification may result in flight 
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by the target, result in obstruction of justice or pose a-danger to another person, the target of a 
grand jury investigation shall be notified in writing of the following information: | 

(1) that he is 'the target ofan investigation; 

(2) the nature of the alleged crime being itiveationted and the: date of the Tapia bs crime 
and any applicable statutory citations; 

(8) the target's right to testify no earlier than four days after receiving the target notice 
if he is in custody, unless for good cause the presiding judge orders a different time period or the 
target agrees to testify sooner; 

(4) the target's right to testify no earlier than ten days after receiving the target notice if 
he is not in custody, unless for good cause the presiding judge orders a different time period or the 
target agrees to testify sooner; 

(5) the target's right to choose to remain silent; and 

- (6) the target's right to assistance of counsel during the grand jury investigation. 


History: 1958 Comp., § 41-5-11, enacted by Laws the prosecuting attorney assisting the grand jury. State v. 
1969, ch. 276, § 11; 1979, ch. 337, § 8; 1981, ch. 238, § 1; Martinez, 2018-NMSC-031. 
2003, ch. 363, § 5. First-degree kidnapping. — A prosecutor seek- 
Repeals. — Laws 1969, ch. 276, § 14, repealed former ing to indict an accused for first-degree kidnapping 
41-5-11, 1953 Comp., relating to the oath given to jurors must present to the grand jury both the primary ele- 
subsequently admitted, ments found in UJI 14-403 NMRA and the special ver- 
The 2003 amendment, effective July 1, 2003, inserted dicts form found in UJI 14-6018 NMRA and establish 
"that which is lawful, competent and relevant, including" probable cause for the same elements at the grand jury 
in the first sentence, added the second sentence, and de- stage, State v. Gallegos, 2009-NMSC-017, 146 N. M. 88, 
leted "or competency" following "sufficiency" in Subsection 206 P.3d 993. 
A; inserted "lawful" following "other", "and relevant" fol- "Prejudice" is appropriate constitutional stan- 
lowing "competent" and. "or reduce" following "disprove" dard. — Inasmuch as "prejudice" is an appropriate stan- 
in the first sentence and deleted the last three sentences, dard in considering the exercise of constitutional rights 
which read "The target shall be notified of his target sta- before a trial jury which determines guilt, there is no 
tus and be given an opportunity to testify, if he desires to reason to apply a stricter standard in considering the ex- 
do so, unless the prosecutor determines that notification ercise of constitutional rights before a grand jury which 
may result in flight, endanger other persons, obstruct jus- determines probable cause to accuse. State v. Martinez, 
tice, or the prosecutor is unable with reasonable diligence 1982-NMCA-002, 97 N.M. 585, 642 P.2d 188, cert. denied, 
to notify said person. A showing of reasonable diligence 98 N.M. 51, 644 P.2d 1040. 
in notifying the target. by the prosecutor is not required Subsection B "prejudice". — The prejudice with 
unless and until the target establishes actual and sub- which former Subsection B is concerned is prejudice in 
stantial prejudice as a result of an alleged failure by the charging criminal conduct on the basis of probable cause. 
prosecutor to exercise reasonable diligence in notifying State v. Penner, 1983-NMCA-116, 100 N.M. 377, 671 P.2d 
the target of his target status before the grand jury, The 38 (decided under prior law). 
prosecuting attorney assisting the grand jury shall pres- Prosecutor to impartially assist grand jury. — Al- 
ent evidence that directly negates the guilt of the target though, following the 1981 amendment of this section, a 
where he is aware of such evidence" and added the pres- prosecutor is not limited to presenting evidence admis- 
ent second sentence in Subsection B; and added Subsec- sible at trial to the grand jury, he is still constrained by 
tion C, his duty to assist the grand jury in a fair and impartial 
manner. Buzbee v. Donnelly, 1981-NMSC-097, 96 N.M. 
ANNOTATIONS 692, 634 P.2d 1244. 
I. GENERAL CONSIDERATION Statements explaining law or procedure. — State- 
Il. EVIDENCE ments by a prosecutor to the grand jury explaining the 
Ill. TARGET OF INVESTIGATION. . law or procedure are proper:so long as the statements are 
not in conflict with the charge given to the grand jury by ~ 
I. GENERAL CONSIDERATION the court or are not otherwise incorrect statements of the 
4 F law or improper. State v. Hewitt, 1988-NMCA-053, 108 
Courts are without power to review the suffi- N.M. 179, 769, P.2d 92, cert. quashed, 107 N.M. 785, 765 
ciency of the evidence upon which an indictment P2d 758. 


is returned absent a showing of bad faith. — Where ° 
a grand jury indicted defendants for armed robbery based 
on information developed as a result of subpoenas that 


No requirement to instruct on defenses, — The 
rule requiring instruction to the grand jury on the es- 
sential elements of the crime charged does not apply to 


represented on ‘their face that they were issued in the defenses. State v. Augustin M., 2003-NMCA-065, 133 N.M. 
name of the eighth judicial district court, but were actu- 636, 68 P.3d 182, cert. quashed, 2004-NMCERT-002, 135 
ally prepared by a deputy district attorney in the eighth N. M. 170, 86 P3d 48. 


judicial district at a time where there was no pending 
prosecution, court action, or grand jury proceeding, and 
where defendants moved to quash the indictments or al- 


__ In a prosecution for possession of marijuana in which 
the defendant argued that his possession and use of 


: : ; marijuana was a religious belief and sacrament, the 
ternatively to suppress all evidence obtained through the prosecutor had no duty to instruct the grand jury on 


use of the contested subpoenas, the district court erred in the defendant's "religious-use defense". State v. Augus- 
granting the motion and quashing the indictments based ~ tin M., 2003-NMCA-065, 133 N.M. 636, 68 P.3d 182, cert. 


on the unlawful subpoenas, because the sufficiency of the quashed, 2004-NMCERT-002, 135 N:M. 170; 86 P.3d 48. 
evidence upon which an indictment is returned is not sub- Causation in wohitvla homicide case! —. Biven 


ject to review absent a showing of bad faith on the part of though causation is an essential element of the charge 


1394 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


31-6-11 


of vehicular homicide, the prosecutor is not required 
to instruct the grand jury on causation, including the 
definitions of proximate cause. State v. Augustin M., 
2003-NMCA-065, 133 N.M. 636, 68 P.3d 182, cert. quashed, 
2004-NMCERT-002, 135 N.M. 170, 86 P.3d 48. 

Trial court abused its discretion in quashing an 
indictment, where there was no indication that prosecu- 
tor's answers to jurors' questions improperly influenced 
the independent judgment of the jury so as to exclude or 
disregard the evidence urged to be considered by defen- 
dant. State v. Hewitt, 1988-NMCA-053, 108 N.M. 179, 769 
P.2d 92, cert. quashed, 107 N.M. 785, 765 P.2d 758. 

Challenge to a grand jury indictment should be 
raised prior to trial. — Where defendant was charged 
with first-degree murder, and where, prior to trial, defen- 
dant moved to dismiss the indictment arguing that he did 
not receive timely notice of the grand jury proceedings as 
required by 31-6-11 NMSA 1978, and where the district 
court found that defendant received timely notice and de- 
nied his motion, and where defendant was found guilty 
by a jury of willful, deliberate and premeditated murder, 
defendant's argument on appeal that the prosecution's 
failure to provide timely notice of the grand jury proceed- 
ings resulted in the violation of his right to testify before 
the grand jury was moot, because a challenge to a grand 
jury indictment should be raised before trial, because a 
jury's finding at trial of guilt beyond a reasonable doubt 
typically will moot any post-conviction challenges to the 
grand jury's determination of probable cause. ‘State v. 
Gutierrez, 2021-NMSC-008. 


II, EVIDENCE 


Admissible evidence. — Section 31-6-11A NMSA 
1978 provides that all evidence presented to a grand jury 
must be such as would be "legally admissible" upon trial. 
Prosecuting attorneys must abide by the letter and spirit 
of the law, and this precludes their use of inadmissible 
evidence when obtaining indictments. Maldonado v. State, 
1979-NMSC-102, 93 N.M. 670, 604 P.2d 363. 

Court prohibited from evaluating sufficiency of 
evidence behind an indictment. — Where defendants 
were indicted for intentional or negligent child abuse 
resulting in great bodily harm with alternative theories 
that either or both inflicted the abuse or knew, or should 
have known, that such abuse was being inflicted; defen- 
dants were the parents of children who were determined 
to have been physically abused; defendants and their chil- 
dren lived with one of the defendants' parents; defendants 
each filed pretrial motions to dismiss the indictment al- 
leging that the facts of the case were undisputed and that 
as a purely legal issue, there was a lack of substantial evi- 
dence that could prove the identity of the perpetrator who 
caused the injuries to the children; the district court held 
a hearing on the motions and after reviewing transcripts 
of witness interviews, granted the motions to dismiss; and 
there was no claim that the state acted improperly in any 
way, the district court violated Section 31-6-11 NMSA 
1978. State v. LaPietra, 2010-NMCA-009, 147 N.M. 569, 
226 P.3d 668, cert. denied, 2009-NMCERT-012, 147 N.M. 
600, 227 P.3d 90. 

Hearsay evidence. — In the absence of prosecutorial 
bad faith, there is not clear statutory authority for judi- 
cial review of the grand jury's determination of probable 
cause. State v. Gallegos, 2009-NMSC-017, 146 N.M. 88, 
206 P.3d 993. 

Procedure to resolve pre-indictment evidentiary 
disputes. — A letter from a target to the grand jury gen- 
erally should focus on providing the grand jury with a 
factual and non-argumentative description of the nature 
of any tangible evidence and the substance of the poten- 
tial testimony of any suggested witnesses, along with the 
names and contact information of the necessary witnesses 
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who could provide the exculpatory information. The let- 
ter to the grand jury should be accompanied by a sepa- 
rate cover letter or memorandum to the prosecutor, which 
will not go to the grand jury, expressing any necessary 
contextual information, arguments as to the propriety 
or significance of the requested evidence, the proposed 
questions, and any other matters that may be helpful to 
communicate to the prosecutor or the grand jury judge. 
If the prosecutor does not want to alert the grand jury to 
the existence of the witnesses suggested by the target or 
does not want to elicit the information from the witnesses 
that the target deems worthy of submission to the grand 
jury, the prosecutor must file a motion with the grand jury 
judge, with notice to the target, seeking confirmation of 
the prosecutor's decision not to call the witnesses or not to 
inquire into the subject matter proposed by the target. In 
the motion, the prosecutor should provide the grand jury 
judge with the target's letter submitting the proposed evi- 
dence, and the prosecutor's motion should state why the 
prosecutor believes the grand jury should not be alerted 
to the existence of the target-offered evidence. The grand 
jury judge can then decide whether to ask for a written 
response from the target and whether to hold a hearing 
to allow the parties to argue the matter. The grand jury 
judge should resolve the matter quickly, by written order 
in the judge's discretion if needed to preserve the record, 
giving the parties clear direction on how to proceed before 
the grand jury. Jones v. Murdoch, 2009-NMSC-002, 145 
N.M. 4738, 200 P.3d 523. 

No post-indictment review. — There is no statutory 
right to post-indictment review for compliance with the 
pre-indictment procedures for enforcing Subsection B of 
Section 31-6-11 NMSA 1978 absent a showing of prosecu- 
torial bad faith. State v. Yaw, 2011-NMCA-028, 150 N.M. 
279, 258 P.3d 1071, cert. denied, 2011-NMCERT-001. 

Where defendant, who was arrested for child: abuse, 
sent a letter to the prosecutor serving as grand jury aide 
requesting the prosecutor to allow the grand jury to hear 
testimony from the children; the prosecutor did not comply 
with the request; defendant moved the grand jury judge to 
order the prosecutor to present the evidence to the grand 
jury; the grand jury judge held a hearing and ruled that 
the prosecutor did not have to present the evidence to the 
grand jury; and defendant did not claim that there was 
prosecutorial misconduct, defendant did not have a right 
to post-indictment review of the evidence presented to the 
grand jury. State v. Yaw, 2011-NMCA-023, 150 N.M. 279, 
258 P.3d 1071, cert. denied, 2011-NMCERT-001. 

Failure to disclose polygraph score. — Where 
the prosecution specifically told grand jury that defen- 
dant passed polygraph test, but failed to tell the grand 
jury his actual score on the test, the trial court properly 
refused defendant's motion to dismiss. The defendant 
failed to show that he was prejudiced, that the evidence 
directly negated his guilt, or that the allegedly exculpa- 
tory evidence would have been admissible at trial. State v, 
Blue, 1998-NMCA-135, 125 N.M. 826, 965 P.2d 946, cert. 
quashed, 127 N.M. 392, 981 P.2d 1210. 

Evidence directly negating guilt does not require 
special instruction to the grand jury to weigh and con- 
sider the impact of the potentially exculpatory evidence in 
making a probable cause determination. State v. Augus- 
tin M., 2003-NMCA-065, 133 N.M. 636, 68 P.3d 182, cert. 
quashed, 2004-NMCERT-002, 135 N.M. 170, 86 P.3d 48. 

Grand jury findings conclusive. — The findings of 
a grand jury, when made by and through an indictment, 
duly returned into court, and regular upon its face, are 
conclusive, and the courts are without power or jurisdic- 
tion to inquire into the subject and review the testimony 
submitted to the grand jury to determine whether or not 
the required kind or degree of evidence was submitted. 
State v. Stevens, 1979-NMCA-058, 93 N.M. 434, 601 P.2d 
67, cert. denied, 93 N.M. 683, 604 P.2d 821. 
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Statutes governing evidence directory. — The stat- 
utes governing the kind, character and degree of evidence 
which should be produced before a grand jury in order 
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to warrant the returning of an indictment are directory. 
and are for the guidance of the grand. jury. State v, McGill, - 


1976-NMCA-100, 89 N.M. 631, 556 P.2d 39. 

Sufficiency of evidence not subject to judicial re- 
view. — The statutes concerning the evidence adduced 
before grand juries do not provide for judicial review of 
the sufficiency of the evidence considered by the grand 
jury. State v, Paul, 1971-NMCA-040, 82 N.M. 619, 485 P.2d 
375, cert. denied, 82 N.M. 601, 485 P.2d 357. 

Courts powerless to review action of grand jury 
on indictments. — Unless there is some clear statutory 
authority to do so, the courts are without power to review 
the action of the grand jury to determine whether or not 
it had sufficient or insufficient, legal or illegal, competent 
or incompetent evidence upon which to return an indict- 
ment. State v. McGill, 1976-NMCA-100, 89 N,M. 631, 556 
P.2d 39; Maldonado 'v. State, 1979-NMSC-102, 93 N.M. 
670, 604 P.2d 363. 

Courts powerless to review action of grand jury 
on indictments; exception. — On a pretrial motion to 
dismiss charges alleging the sexual exploitation of chil- 
dren, the district court may dismiss the charges where, 
on the undisputed face of the materials before the court, 
a jury could not find beyond a reasonable doubt that 
the material meets the elements of the offense as de- 
fined by the Sexual Exploitation of Children Act, Sec- 
tion 30-6A-1 NMSA 1978, et seq. State v. Rendleman, 
2003-NMCA-150, 134 N.M. 744, 82 P.3d 554, cert. denied, 
2003-NMCERT-0038, 1385 N.M. 51, 84 P.3d 668, overruled 
on other grounds by State v. Myers, 2009-NMSC-016, 146 
N.M. 128, 207 P.3d 1105. 

Sufficiency of evidence supporting indictment. — 
Sufficiency of evidence to support grand jury indictment is not 
subject to judicial review. State v. Chance, 1923-NMSC-042, 
29 N.M. 34, 221 P. 183; State v. Paul, 1971-NMCA-040, 82 
N.M. 619, 485 P.2d 375, cert. denied, 82.N.M. 601, 485 P.2d 
357; State v. Harge, 1979-NMCA-120, 94 N.M. 11, 606 P.2d 
1105, overruled on other grounds by Buzbee v. Donnelly, 
1981-NMSC-097, 96 N,M. 692, 634 P.2d 1244. 

An indictment duly returned into court and regular on 
its face cannot be challenged with respect to the kind and 
degree of evidence, Buzbee v. Donnelly, 1981-NMSC-097, 
96 N.M. 692, 634 P.2d 1244. 

Review of whether exculpatory evidence with- 
held. — Subsection B and Section 31-6-7,.NMSA 1978 do 
not provide for judicial review as to whether exculpatory 
evidence was withheld from the grand jury. State v. Mc- 
Gill, 1976-NMCA-100, 89 N.M. 631, 556 P.2d 39. 

Withholding of exculpatory evidence may cause 
denial of due process. — A defendant could be denied 
due process by a prosecutor withholding exculpatory evi- 
dence from the jury, since the grand jury has a duty to 
protect a citizen against unfounded accusation, and only 
specified persons are authorized by statute to present mat- 
ters to the grand jury. State v. McGill, 1976-NMCA-100, 89 
N.M..631, 556 P.2d 39. 

The withholding of exculpatory evidence from a grand 
jury by a prosecutor violates an accused's due process 
rights only when the withholding affects the outcome of 
the proceeding and prejudices the accused. Buzbee v. Don- 
nelly, 1981-NMSC-097, 96 N.M. 692, 634 P.2d 1244. 

Exculpatory circumstantial evidence. — There 
is no requirement that potentially exculpatory circum- 
stantial evidence be considered by the grand jury in 
making a probable cause determination. State v. Augus- 
tin M., 2003-NMCA-065, 133 N.M. 636, 68 P.3d 182, cert. 
quashed, 2004-NMCERT-002, 135 N.M. 170, 86 P.3d 48, 

Prosecutor's broad discretion to present exculpa- 
tory evidence. — Although a prosecutor is required to 
present direct exculpatory evidence to the grand jury, he 
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is invested with wide discretion as to the selection and 
presentation of evidence. Mandamus will not lie where 


the effect of its issuance would be to improperly limit the. 


scope of the state's prosecutorial discretion. Kerpan v. 
Sandoval Cnty. Dist. Att'ys Office, 1988-NMCA-007, 106 
N.M. 764, 750 P.2d 464. 

Prosecutor cannot prevent grand jury from in- 
vestigating the facts. — Where petitioner was charged 
with second degree murder for the killing of petitioner's 
spouse; petitioner sent the prosecutor a letter requesting 
that the prosecutor alert the grand jury to evidence that 
petitioner had told a friend that the victim had physi- 
cally abused petitioner; the letter also stated that the evi- 
dence would support a finding of self-defense; the grand 
jury judge ruled that the prosecutor did not have to alert 
the grand jury to petitioner's evidence because the letter 
contained legal arguments; during petitioner's testimony 
before the’ grand jury,.one grand juror asked petitioner 
whether petitioner had ever told anyone that the victim 
had physically abused petitioner; and the prosecutor pre- 
vented petitioner from answering the question, the grand 
jury judge's ruling concerning the letter did not limit pe- 
titioner's testimony before the grand jury, the prosecutor 
lacked authority to preclude petitioner from answering 
direct questions from the grand jury, and the prosecutor 
interfered with the grand jury's independent duty to in- 
vestigate the facts bearing on the issue of probable cause. 
Herrera v, Sanchez, 2014-NMSC-018. 

Leading questions by prosecutor did not amount 
to bad faith. — Where the prosecutor submitted to the 
grand jury a proposed indictment charging defendant 
with numerous counts of criminal sexual contact of a mi- 
nor, and where, during the grand jury proceedings, the 
prosecutor asked leading questions that merely summa- 
rized what was already testified to by the witness, the 
prosecutor's conduct did not amount to bad faith or struc- 
tural error that would require dismissal of the indictment, 
because the prosecuting attorney merely restated certain 
aspects of the witness's testimony and suggested that this 
testimony established elements of the offenses charged in 
the indictment. State v. Deignan, 2016-NMCA-065. 

Erroneous instructions to the grand jury con- 
stitute structural error. — Where the prosecutor sub- 
mitted to the grand jury a proposed indictment charging 
defendant with numerous counts of criminal sexual con- 
tact of a minor (CSCM), attempted CSCM, and bribery of 
a witness, the prosecutor's erroneous instructions to the 
jury, including incorrectly telling the grand jury that the 
third-degree CSCM count had the same elements as the 
second-degree CSCM charge, failing to tell the grand jury 
what the underlying felony defendant was being charged 
with attempting to commit, and failing to instruct the 
grand jury as to the felony that the witness knew about 
when defendant intimidated her, constituted structural 
error and required dismissal of the charges. State v. 
Deignan, 2016-NMCA-065. 

Duty of prosecutor. — This section is not violated sim- 
ply because the prosecutor fails to produce evidence that 
is exculpatory, or through negligence fails to pursue an 
investigative lead that would produce directly exculpatory 
evidence, The prosecutor must know of the existence of the 
evidence and that it is exculpatory before the duty to pro- 
duce it arises. State v. Armijo, 1994-NMCA-136, 118 N.M. 
802, 887 P.2d 1269, cert. denied, 119 N.M. 20, 888 P.2d 466. 

Due process afforded where inadmissible evi- 
dence not admitted at trial. — Where inadmissible 
evidence which has been presented to the grand jury is 
not admitted at trial, the indictment is not void and the 
defendant is afforded due process. Maldonado v. State, 
1979-NMSC-102, 93 N.M. 670, 604 P.2d 363. 

Use of direct evidence negating accused's guilt. — 
By the words "that directly negates the guilt," in the last 
sentence in Subsection B, the legislature intended to permit 
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the use of direct evidence negating guilt of the accused and 
to prohibit the use of indirect, or circumstantial, evidence 
negating guilt. Buzbee v. Donnelly, 1981-NMSC-097, 96 
N.M. 692, 634 P.2d 1244 (decided under prior law). 

Subsection B requires a prosecutor to present: to a 
grand jury only directly exculpatory evidence; he is not 
required to present evidence that does not directly negate 
guilt. State v. Juarez, 1990-NMCA-021, 109 N.M. 764, 790 
P.2d 1045 (decided under prior law); 

Exclusion of testimony not negating defendant's 
guilt. — Where testimony does not tend to negate defen- 
dant's guilt, its exclusion from the grand jury proceed- 
ings is no ground for dismissing the indictment. State 
v. Gonzales, 1981-NMCA-023, 95 N.M. 6386, 624 P2d 
1038, overruled on other grounds by Buzbee v. Donnelly, 
1981-NMSC-097, 96 N.M. 692, 634 P.2d 1244; State v. 
Lara, 1990-NMCA-075;.110 N.M. 507, 797 P.2d 296 (de- 
cided:under prior law). » 


III. TARGET OF INVESTIGATION 


Constitution does not give defendant right to 
cross-examine witnesses appearing before the grand 
jury. State v. Salazar, 1970-NMCA-056, 81 N.M. 512, 469 
P.2d 157. 

Application of target notification requirement. 
— The target notification requirement under Subsection 
B (now Subsection C) applies to persons whom a grand 
jury investigates on its own initiative. State v. Gonzales, 
1981-NMCA-079, 96 N.M. 513, 632 P.2d 748, cert. denied, 
96 N.M. 543, 632 P.2d 1181. 

Whether statutory notice requirement has been 
met is question of fact. Rogers v. State, 1980-NMCA-034, 
94 N.M. 218, 608 P.2d 530. 

Four-days' notice to defendant of target status 
deemed sufficient. — Four-days' notice of a grand jury 
investigation and of target status is certainly sufficient 
time for the defendant to exercise his right to testify. State 
v. Cruz, 1988-NMSC-045, 99 N.M. 690, 662 P.2d 1357. 

Any effective form of notice deemed sufficient. — 
This section does not specify the method of giving notice; 
any‘method, written or oral, suffices so long as the method 
employed complies. with the statutory intent that the 
target be given an opportunity to testify. Rogers v. State, 
1980-NMCA-034, 94 N.M, 218, 608 P.2d 530. 

Notice to target's attorney may amount to compli- 
ance with the notice requirement, depending on the facts 
of the case, Rogers v, State, 1980-NMCA-034, 94 N.M. 218, 
608 P.2d 530. 

Failure to notify of target status. — Defendant was 
not entitled to notice that he was a target of the grand 
jury investigation when at the time the offense (perjury 
before the grand jury) had not yet been committed, State 
v. Albin, 1986-NMCA-046, 104 N.M. 315, 720 P.2d 1256, 
cert. denied, 104 N.M. 246, 719 P.2d 1267, overruled on 
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When notice requirement is issue, prosecutor 
has burden of establishing either that the target was 
notified or that notification was excused under the "un- 
less" clause, because the prosecutor is the party affirming 
that the grand jury indictment is proper. Rogers v, State, 
1980-NMCA-034, 94 N.M. 218, 608 P.2d 530. 

Defendant assumed to have actual notice. — When 
the prosecutor advised the trial court in the presence 
of: the defendant and his counsel that the parties had 
stipulated that letters advising the defendant of grand 
jury proceedings against him had not been returned as 
undelivered, it may be assumed that the defendant had 
received actual notice. State v. Garcia, 1982-NMCA-086, 
98 N.M. 186, 646 P.2d 1250, cert. denied, 98 N.M. 336, 648 
P.2d 794. 

Grand jury target has a statutory right to testify 
before a grand jury. — Where defendants were indicted 
on multiple counts of fraud, conspiracy to commit fraud, 
forgery, racketeering, and conspiracy to commit rack- 
eteering, and where, prior to the grand jury proceeding, 
defendants informed the prosecutor assisting the grand 
jury of their desire to testify and appeared for the grand 
jury investigation prepared to testify, and where the pros- 
ecutor informed the grand jury of defendants’ presence 
and desire to testify, but failed to tell the grand jury that 
defendants had a right to testify, resulting in the grand 
jury informing the prosecutor that it did not wish to hear 
defendants' testimony and that it was.ready to begin its 
deliberations, the district court did not err in quashing 
the indictment, because the prosecutor's failure to provide 
correct and complete advice to the grand jury resulted in 
defendants being deprived of their‘right to testify..State v. 
Pareo, 2018-NMCA-040. 

Failure to allow grand jury target to testify is a 
structural error in the grand jury process. — Where 
defendants were indicted on multiple counts of fraud, con- 
spiracy to commit fraud, forgery, racketeering, and con- 
spiracy to commit racketeering, but were not permitted 
to exercise their right to testify, the district court did not 
err in quashing the indictment without requiring defen- 
dants to demonstrate prosecutorial bad faith or prejudice, 
because the failure to allow defendants to testify before 
the grand jury was a structural defect in the grand jury 
process that required no showing of prejudice or of pros- 
ecutorial bad faith. State v. Pareo; 2018-NMCA-040. 

Hearing on contention of juror bias. — Petitioner 


deserved a full review on interlocutory appeal from an or- 


other grounds by State v, Benavidez, 190OsNMCAcHA, Lao 


N.M. 189, 979 P.2d 234. 

Defect in required notice must be Ot before 
trial, — The issue of whether notice has been given to the 
target of a grand jury investigation as required by this:sec- 
tion is a claimed defect in the initiation of the prosecution; 
it must be raised prior to trial and, when raised, is to be 
decided by the trial court inasmuch as it does not’involve 
a trial on the merits. Rogers v. State, 1980-NMCA-034, 94 
N.M. 218, 608 P.2d 530. 

Untimely motion to dismiss. — Because defen- 
dant did not file his motion to dismiss for failure to 
provide target notice until eight months after. his ar- 
raignment, and he did not show any cause below or 
on appeal to waive the time limit, the trial court cor- 
rectly found the motion to be untimely. State v. Vallejos, 
1998-NMCA-151, 126 N.M, 161, 967 P.2d 836, cert, de- 
nied, 126 N.M. 107, 967 P.2d 447. 
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der denying his motion to dismiss the indictments against 
him, where his contentions that several grand jurors were 
biased against him and other targeted witnesses before 
presentation of any evidence, and that he was led to be- 
lieve that he could not present his own statement or ex- 
planation of the allegations against him, raised, at the 
very least, the issue of demonstrable prejudice to him. 
Anaya v. State, 1986-NMSC-027, 104 N.M. 150, 717 P.2d 
1119. 

Burden of showing prejudice, — Because the preju- 
dice involved in former Subsection B is prejudice to the 
defendant in the bringing. of a criminal charge, defen- 
dant's burden is to establish that his missing testimony 
would have changed the vote of the grand jury on the is- 
sue of probable cause. State v. Penner, 1983-NMCA-116, 
100 N.M. 377, 671 P.2d 38. 

Trial court did not err by denying defendant's motion 
to dismiss an indictment for failure of the state to pres- 
ent certain’ statements where he did not establish demon- 
strable prejudice by showing a substantial probability of 
a different outcome, State v, Lucero, 1998-NMSC- 044, 126 
N.M. 552, 972 P.2d 1143. 

Prejudice to a defendant will not be presented from a 
lack of target notice and a lack of a chance to testify dur- 
ing a grand jury hearing. The defendant still must demon- 
strate the vote of the grand jury on the issue.of probable 
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cause. State v. Haynes, 2000-NMCA-060, 129 N.M. 304, 6 For annual survey of New Mexico law relating to crimi- 
P.3d 1026. nal procedure, see 13 N.M.L. Rev. 341 (1983). 
The trial court did not err in denying the defendaht's For annual survey of New Mexico Criminal Procedure, 
motion to dismiss the indictment based on his inability . see 20 N.M.L. Rev. 285.(1990). 
to testify before the grand jury because he was incarcer- - Am. Jur. 2d, A.L.R. and C.J.S, references. — 38 Am. 
ated at the time. The defendant did not demonstrate that Jur, 2d Grand Jury § 37. 
his missing testimony would have changed. the vote of the Indictment based on evidence illegally procured, 24 
grand jury on the issue of probable cause. State v. Domin- A.L.R. 1432. 
guez, 1993-NMCA-042, 115 N.M. 445, 853 P.2d 147, cert. Quashing indictment for lack or insufficiency of evi- 
denied, 115. N.M: 409, 852 P.2d 682. dence before grand jury, 59 A.L.R. 567. 
Constitutional claim not supported. — Allegation Admission of hearsay evidence incompetent at trial as 
of due process claim that, while detained, appellant was affecting, in absence of statutory regulation, validity of in- 
denied his right to testify at a grand jury hearing, as re- dictment or conviction, 37 A.L.R.3d 612, 
quired by Subsection C of this section, does not and can- Incompetent witness, validity of indictment where 
not support a constitutional claim. Hoffman v. Martinez, grand jury heard, 39 A.L.R.3d 1064. 
92 Fed. Appx. 628 (10th Cir, 2004). Individual's right to present complaint or evidence of 
Law reviews. — For article, "Survey of New Mexico criminal offense to grand jury, 24 A.L.R.4th 316. 
Law, 1979-80: Criminal Law and Procedure," see 11 Duty of prosecutor to present exculpatory evidence to 
N.M.L. Rev. 85 (1981). state grand jury, 49 A.L.R.5th 639, 
For note, "Criminal Procedure - Grand Jury - Inadmissi- 38A C.J.S. Grand Juries §§ 98, 101, 112 et seq., 171 et 
ble Evidence, Due Process," see 11 N.M.L. Rev. 451 (1981). seq. 


For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 


31-6-11.1. Renewed presentation of evidence forbidden. 


After a grand jury acts on the merits of evidence presented to it and returns a no-bill, the same 
matter shall not be presented again to that jury or another grand jury on the same evidence. 


History: Laws 1979, ch. 337, § 11. Subsequent information permitted after a no-bill. 
i — Neither the N.M. Const., art. II, § 14 nor this section 
ANNOTATIONS limits the state's ability to proceed by information after 

Subsequent indictment for more serious crime 


a grand jury has returned, a no-bill. State v. Isaac M., 
permitted. — Where a defendant is originally indicted 2001-NMCA-088, 131 N.M. 235, 34 P.3d 624, cert. denied, 
for second-degree murder, but later the district attorney 


131 N.M, 221, 34 P.3d 610 (2002). 


reviews the case and decides the evidence supports first- _Law reviews. — For comment, "The Use of an Informa- 
degree murder, he may seek and obtain a second indict- tion Following the Return of a Grand Jury No Bill: State 
ment, this time for first-degree murder. State v. Sena, v. Joe Nestor Chavez, see 10 N.M.L. Rev. 217 (1979-80). 
1983-NMSC-005, 99 N.M. 272, 657 P.2d 128. For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M.L, Rev. 85 (1981). 


31-6-12. Subpoena powers; notice to witnesses, 


A. The grand jury has power to order the attendance of witnesses before it, to cause the produc- 
tion of all public and private records or other evidence relevant to its inquiry and to enforce such 
power by subpoena issued on its own authority through the district court convening the grand jury 
and executed by any public officer charged with the execution of legal process of the district court; 
provided that all subpoenaed witnesses shall be given a minimum of thirty-six hours' notice unless 
a shorter period is specifically approved for each witness by a judge of the district court. 

B. The target of the investigation shall not be subpoenaed except where itis found by the 
prosecuting attorney to be essential to the investigation. If the target and his attorney, if he has 
one, sign a document stating that the target will assert the fifth amendment, he shall be excused 
from testifying on those matters as to which the district judge determines he has a valid fifth- 
amendment privilege. 

C.. Subpoenas directed to witnesses shall be returnable only when the grand jury is sitting. 


History: 1953 Comp., § 41-5-12, enacted by Laws jurisdiction upon the district court to order the produc- 


1969, ch. 276, § 12; 1975, ch. 15, § 1; 1979, ch. 387, § 9. tion of handwriting exemplars, a grand jury could is- 

Repeals. — Laws 1969, ch, 276, § 14, repealed former sue a subpoena for the exemplars and the district court 

41-5-12, 1953 Comp., relating to the charge and instruc- could enforce the subpoena. Sanchez v, Attorney Gen., 
tions given to the grand jury by the court. 1979-NMCA-081, 93 N.M. 210, 598 P.2d 1170. 

Grand jury investigation satisfies the "pending 

ANNOTATIONS judicial action" requirement. — Where defendant was 

Grand jury can issue subpoena, despite court's charged with traveling in interstate commerce for the 

lack of jurisdiction. — Where no statute confers purpose of engaging in illicit sexual conduct with a person 


1398 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-6-13 GRAND JURY 31-6-15 


under eighteen years of age, among other offenses, and section, "that all subpoenaed witnesses shall be given a 
where defendant filed a motion to suppress evidence, ar- minimum of 36 hours’ notice unless a shorter period is 
guing that a grand jury subpoena duces tecum, issued to specifically approved for each witness by a judge of the dis- 
defendant's cell phone carrier requesting all known infor- trict court," applies to a target, whether or not the target 
mation relating to defendant's cell phone number, was un- has been subpoenaed. Rogers v. State, 1980-NMCA-034, 
lawful under New Mexico law, it was held that although 94 N.M. 218, 608 P.2d 530. 
judicial subpoenas issued unilaterally by the deputy dis- Target defendant. — Defendant could not have been 
trict attorney in the absence of a pending judicial action designated as a target defendant for a crime which had 
are unlawful, the subpoena in this case was issued by the not yet been committed, State v. Albin, 1986-NMCA-046, 
grand jury after the presentment of evidence. A pending 104 N.M. 315, 720 P.2d 1256, cert. denied, 104 N.M. 246, 
court case or grand jury investigation satisfies the "pend- 719 P.2d.1267, overruled on other grounds by State v. 
ing judicial action" requirement, and pre-indictment sub- Benavidez, 1999 NMCA‘53, 127 N.M,; 189, 979 P.2d 234. 
poenas are routinely issued in connection with grand jury Law reviews. — For annual survey of New Mexico 
proceedings under this section. United States v. Streett, law relating to criminal procedure, see 12 N.M.L. Rev. 271 
363 F. Supp.3d 1212 (D. N.M. 2018). (1982). 

Subdivision [Subparagraph] A applies to target. Am. Jur, 2d, A.L.R. and C.J.S, references. — 38A 


— The provision of Subdivision [Subparagraph] A of this C.J.S. Grand Juries §§ 98, 101, 112 et seq. 


31-6-13. Compensation of jurors and witnesses. 


Grand jurors shall be paid by the district court a per diem allowance and mileage for their nec- 
essary travel for their attendance and service in the amounts provided by law for trial or petit 
jurors. Witnesses attending the grand jury under subpoena shall be paid by the district court a 
per diem allowance and mileage for their necessary travel in the amounts provided by law for wit- 
nesses attending trials. 


History: 1953 Comp., § 41-5-13, enacted by Laws For per diem and mileage for witnesses, see 38-6-4 


1969, ch, 276, § 13. NMSA 1978. 
Repeals. — Laws 1969, ch. 276, § 14, repealed former 
41-5-18, 1953 Comp., relating to the retirement of the ANNOTATIONS 
grand jury for their inquiry into the offenses. Am. Jur. 2d, A.L.R. and C.J.S. references. — 38A 


Cross references. — For mileage and compensation for il Selec hari 12 
jurors and jury commissioners, see 38-5-15 NMSA 1978. yo, ae atcha gas 


31-6-14. Multiple representation. 


A lawyer or lawyers who are associated in practice shall not continue multiple representation of 
clients in a grand jury proceeding if the exercise of the lawyer's independent professional judgment on 
behalf of one of the clients will be or is likely to be adversely affected by his representation of another 
client. If the court determines that this principle is violated, it may order separate representation of 
witnesses, giving appropriate weight to an individual's right to counsel of his own choosing. 


History: Laws 1979, ch. 337, § 13. 


31-6-15. Witness immunity; protection from harrassment [harassment] 
and unreasonable inconvenience. 


A. If a witness is granted immunity in return for evidence, none of his testimony or any evi- 
dence obtained as a fruit of his testimony shall be used against him in any criminal prosecution 
except that such person may be prosecuted for any perjury committed in such testimony or in pro- 
ducing such evidence, or for contempt for failing to give an answer or produce evidence. 

B. Witnesses shall not be harrassed [harassed] nor subjected to unreasonable repeated appear- 
ances by the grand jury or the prosecuting attorney assisting the grand jury. 


History: Laws 1979, ch. 387, § 10; 1978 Comp., § 31- ANNOTATIONS 


8A-1, recompiled as 1978 Comp., § 31-6-15. ae ' ; 
Brvoket Ad materiakiesThebrarkdieiinhiprinliziRhe Applicability. — Section 31-6-15 NMSA 1978 applies 


catchline and in Subsection B was inserted by the com- only to grand jury proceedings and not to court proceedings. 


sileitiand it isinobipart cfahe law State v. Brown, 1998-NMSC-037, 126 N.M. 338, 969 P.2d 313. 


Cross references. — For witness immunity, see Rule Section applies only to immunity for testimony be- 
5-116. fore grand juries and not to immunity for testimony at 
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trial. State v. Summerall, 1986-NMSC-080, 105 N.M. 82, 728 to ‘testify and'then prosecute the witness for the crimes 
P.2d 888, rev'g 1986-NMCA-032, 105 'N.M. 84, 728 P.2d 835. mentioned in the compelled testimony, as long as neither 

The very purpose of granting immunity is to the ‘testimony itself nor any information directly or in- 
reach the truth. State v. Boeglin, 1983-NMSC-088, 100- directly derived from the testimony is used in the pros- 
N.M. 470, 672 P.2d 643: : ecution, However, it is not enough for the prosecutor to 

Witness must testify truthfully. — Implicit in Sub- simply assert that all evidence to be used at trial was ob- 
section A is the fact that a witness must testify truthfully tained prior to the defendant's immunized testimony; in- 
or be subject to being prosecuted: (1) for perjury. commit- stead, the state should have included testimony from key 
ted in such testimony or in producing such evidence; or (2) witnesses, along with testimony from the prosecutor and 
for contempt for failure to give an answer or produce evi- the investigators, that the witnesses had not had access or 
dence. To hold otherwise would make this statute mean- otherwise been exposed to the defendant's immunized tes- 
ingless, State v. Boeglin, 1983-NMSC-088, 100 N.M. 470, timony. State v. Vallejos, ier nah ete 107, 118 N.M. 572, 
672 P.2d 643. 883 P.2d 1269. 

Prosecutor applies for, court grants, use immu- Law reviews. — For note, "Criminal Procedhifesa The 
nity. — Taken together, Rule 5-116, Rule 11-412, and this Fifth Amendment Privilege Against Self-Incrimination Ap- 
section give the trial court the authority to grant use im- plies to Juveniles in Court-Ordered Psychological Evalua- 
munity when it is applied for by the prosecutor. State v. tions: State v. Christopher P.,” see 23 N.M.L. Rev. 305 (1993). 
Summerall, 1986-NMCA-0382, 105 N.M. 84, 728 P.2d 835, Am. Jur, 2d, A.L.R. and C.J.S. references. — Propri- 
rev'd, 1986-NMSC-080, 105 N.M. 82, 728 P.2d 833. ety of blanket or per se rule prohibiting federal grand jury 

Limitations to derivative use immunity. — This from indicting witness who has previously testified before 
statute and its implementing rules, Rule 5-116 and Rule same grand jury under grant of use immunity, 139 A.L.R. 
11-412 NMRA, allow the government to compel a witness Fed, 489. 

ARTICLE 7 


Indictments and Proof of Ownership for 
Offenses Concerning Domestic Animals 


Sec. 
31-7-1. Description of bovine animals; proof of brand; 
prima facie evidence of ownership. 


31-7-1. [Description of bovine animals; proof of brand; prima facie 
evidence of ownership.] 


In the prosecution of any offense arising under the laws of this state in regard to the unlawful 
taking, handling, killing, driving or other unlawful disposition of animals of the bovine kind, the 
description "neat cattle" in any indictment shall be deemed sufficient, and the proof of the brand 
by a certified copy of the registration thereof in the brand book, under the seal of the cattle sani- 
tary board {livestock board], certified to by the secretary of said board, shall be sufficient to iden- 
tify all horses, mules, asses or neat cattle, and shall be prima facie proof that the person owning 
the recorded brand is the owner of the animal branded with such brand. 


History: Laws 1895, ch. 6, § 6; C.L. 1897, § 67; Code Use of statutory description "one neat cattle" 
1915, § 122; C.S, 1929, § 4-1408; 1941 Comp,, § 42-704; is sufficient description as commonly applied in the 
1958 Comp,, § 41-7-4. United States to describe a beast of the bovine genus. 

Cross references, — For certified copy of brand fee, _, Territory v. Christman, 1899-NMSC-009, 9 N.M. 582, 58 
see 77-2-7.4 NMSA 1978, P, 3438. 

For recording of brands, see 77-9-5 NMSA 1978. Description "cow" sufficient. — Description in in- 

Compiler's notes. — Laws 1967, ch. 218, § 2, cre- dictment of stolen animal as a cow was sufficient to sup- 
ated the livestock board and transferred all the powers port conviction under section making it an offense to steal 
held by the cattle sanitary board to the livestock board, any neat cattle. Wilburn v, Territory, 1900-NMSC-028, 10 
and Laws 1971, ch. 50, § 2 made the livestock board N.M. 402, 62 P, 968. 
the sole board for the registration of brands and’ marks Certificate of record sufficient proof, — Proof of 
on horses, mules, asses, cattle: and sheep. See 77-2-7,2: brand by certificate of record, signed by secretary of cattle 
NMSA 1978. Bes _ sanitary board, (now livestock board), is sufficient. Terri- 


tory v, Caldwell, 1908-NMSC-027, 14 N.M. 535, 98 P. 167. 


ANNOTATIONS sephee brand under this section is sufficient to 

Purpose of section. — This'section merely sets up a identify animals classed therein. Barnett v. Wedgewood, 
procedure that may be followed by state in p Cv it 1922-NMSC-068, 28 N.M. 312, 211 P. 601. 

ese aie the unlawful disposition of bovines and was _ Title established by certificate of recorded 

not intended tobe available to defendant. State v, Reed, brand. — Where title to animals, the subject of lar- 

1951-NMSC-021, 55 N.M. 231, 230 P.2d 966, cert, denied, ceny, is sought to be established by brand, a certificate 

342 U.S, 932, 72 e Ct, 374, 96 L, Ed. 694 (1952), of the recorded brand must be shown. Territory v: Smith, 
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1904-NMSC-017, 12.N.M. 229, 78 P. 42; Hancock v. Beas- 
ley, 1907-NMSC-026, 14 N.M. 239, 91 P. 735. 

Introduction of certified copy of brand in evi- 
dence. — It is only necessary to introduce a certified 
copy of recorded brand in evidence, where evidence of 
ownership depends upon brand on animal. State v. Analla, 
1913-NMSC-073, 18 N.M. 294, 136 P. 600. 

Brand alone not sufficient evidence of ownership. 
— Proof that calf bore defendant's brand in prosecution for 
stealing and branding the animal did not constitute prima 
facie evidence that defendants owned the animal, under 
provisions of this section. State v. Reed, 1951-NMSC-021, 


OUT-OF-STATE WITNESSES 


31-8-2 


55 N.M, 231, 230 P.2d 966, cert. denied, 342 U.S. 932, 72 S, 
Ct, 374, 96 L. Ed. 694 (1952). 

Prima facie proof of ownership. — Recorded brand 
is prima facie proof that person owning recorded brand 
is owner of animal bearing such brand. Barnett v. Wedge- 
wood, 1922-NMSC-068, 28 N.M. 312, 211 P. 601. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
dur. 2d Ariimbhs § 9; 41 Am. Jur. 2d Indictments and Infor- 
mations § 149, 

Stealing carcass as within statute making it Paste to 
steal cattle or livestock, 78 A.L.R.2d 1100, 

3A C.J.S. Animals § 26; 42 C.J.S. Indictments and Infor- 
mations § 108. 


ARTICLE 8 
Out-of-State Witnesses 


Sec. 
31-8-1. Attendance of witnesses from without a state; 
.. definitions. 
31-8-2. Summoning witness in this state to testify in an- 
other state. 
31-8-3. Witness from another state summoned to testify 
in this state. 


Sec. 

31-8-4. Exemption from arrest and service of process, 
31-8-5. Uniformity of interpretation. 

31-8-6. Short title. 


31-8-1. [Attendance of witnesses from without a state; definitions. ] 


"Witness," as used in this act [31-8-1 to 31-8-6 NMSA 1978], shall include a person whose testi- 
mony is desired in any proceeding or investigation by a grand jury or in a criminal action, prosecu- 


tion or proceeding. 


The word "state" shall include any territory of the United States and District of Columbia. 
The word "summons" shall include a subpoena, order or other notice requiring the appearance 


of a witness. 


History: Laws 1937, ch. 66, § 1; 1941 Comp.,, § 42- 
1213; 1953 Comp,, § 41-12-13. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 Am. 
Jur. 2d Witnesses §§ 34, 35, 39. 

Admissions to prevent continuance sought to secure 
testimony of absent witness in criminal case, 9 A.L.R.3d 
1180. 

Availability under Uniform Act to Secure the Atten- 
dance of Witnesses from Without a State in Criminal Pro- 
ceedings of subpoena duces tecum, 7 A.L.R.4th 836. 


Sufficiency of evidence to support or require finding that 
out-of-state witness in criminal case is "material witness" 
justifying certificate to secure attendances under Uniform 
Act to Secure the Attendance of Witnesses from Without a 
State in Criminal Proceedings, 12 A.L.R.4th 742. 

Sufficiency of evidence to support or require finding that 
in-state witness in criminal case is "material and neces- 
sary" justifing issuance of summons directing attendance 
of witness under Uniform Act to Secure the Attendance of 
Witnesses from Without a State in Criminal Proceedings, 
12 A.L.R.4th 771. 

97 C.J.S, Witnesses § 17, 


31-8-2. Summoning witness in this state to testify in another state. 


If a judge of a court of record in any state which by its laws has made provision for commanding 
persons within that state to attend and testify in this state certifies under the seal of such court 
that there is a criminal prosecution pending in such court, or that a grand jury investigation has 
commenced or is about to commence, that a person being within this state is a material witness in 
such prosecution, or grand jury investigation and that his presence will be required for a specified 
number of days, upon presentation of such certificate to any judge of a court of record in the county 
in which such person is, such judge shall fix a time and place for a hearing, and shall make an or- 
der directing the witness to appear at a time and place certain for the hearing. 

If at a hearing the judge determines that the witness is material and necessary, that it will not 
cause undue hardship to the witness to be compelled to attend and testify in the prosecution or a 
grand jury investigation in the other state and that the laws of the state in which the prosecution 
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is pending, or grand jury investigation has commenced or is about to commence (and of any other 
state through which the witness may be required to pass by ordinary course of travel), will give 
to him protection from arrest and the service of civil and criminal process in connection with any 
matters which arose before his entrance into this state under the summons, he shall issue a sum- 

mons, with a copy of the certificate attached, directing the witness to attend and testify in the 
court where the prosecution is pending, or where a grand jury investigation has commenced or is 
about to commence at a time and place specified in the summons. In any such hearing the certifi- 
cate shall be prima facie evidence of all the facts stated therein.’ 

If said certificate recommends that the witness be taken into immediate custody and delivered 
to an officer of the requesting state to assure his attendance in the requesting state, such judge 
may, in lieu of notification of the hearing, direct that such witness be forthwith brought before him 
for said hearing; and the judge at the hearing being satisfied of the desirability of such custody 
and delivery, for which determination the certificate shall be prima facie proof of such desirability 
may, in lieu of issuing subpoena or summons, order,that said witness be forthwith taken into cus- 
tody and delivered to an officer of the requesting state. 

If the witness, who is summoned as above provided, after being paid or tendered by some 
properly authorized person the sum of six cents [($.06)].a mile for each mile by the ordi- 
nary traveled route to and from the court where the prosecution is pending and three dollars 
[(($3.00)] for each day, that he is required to travel and attend as a witness, fails without good 
cause to attend and testify as directed in the summons, he shall be punished in the manner 
provided for the punishment of any witness who disobeys a summons issued from a court of 
record in this state. 


History: Laws 1937, ch. 66, § 2; 1941 Comp., § 42- 
1214; 1953 Comp., § 41-12-14. 


ANNOTATIONS 


Applicability to witnesses from another state. — 
The complex procedural requirements of this section ap- 
ply to summoning witnesses from this state to appear in 
another state but do not apply to the converse situation. 
State v. Hall, 1987-NMCA-145, 107 N.M. 17, 751 P.2d 701, 
cert. denied, 107 N.M. 16, 751 P.2d 700. 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 81 Am. 
Jur, 2d Witnesses $§ 34, 35, 39, 68 to 74. 


Right of witness detained in custody for future appear- 
ance to fees for such detention, 50 A.,L.R.2d 1439, 

Allowance of mileage on witness fees with respect to 
witnesses who were not called to testify or not permitted 
to do so when called, 22 A.L.R.3d 675. : 

Sufficiency of evidence to support or require finding that 
in-state witness in criminal case is "material and neces- 
sary" justifying issuance of summons directly attendance 
of witness under Uniform Act to Secure the Attendance of 
Witnesses from Without a State in Criminal Proceedings, 
12 A.L.R.4th 771. 

97 C.J.S. Witnesses §§ 17, 35 to 48. 


31-8-3. Witness from another state summoned to testify in this state. | 


If a person in any state, which by its laws has made provision for commanding persons within 
its borders to attend and testify in criminal prosecutions, or grand jury investigations commenced 
or about to commence, in this state, is a material witness in a prosecution pending in a court of re- 
cord in this state, or in a grand jury investigation which has commenced or is about to commence, 
a judge of such court may issue a certificate under the seal of the court stating these facts and 
specifying the number of days the witness will be required. Said certificate may include a recom- 
mendation that the witness be taken into immediate custody and delivered to an officer of this 
state to assure his attendance in this state. This certificate shall be presented to a judge of a court 
of record in the county in which the witness is found. 

If the witness is summoned to attend and testify in this state he shall be fonda the sum be 
five cents [($.05)] a mile for each mile by the ordinary traveled route to and from the court where 
the prosecution is pending, and two dollars [($2.00)] for each day that he is required to travel.and 
attend as a witness. A witness who has appeared in accordance with the provisions, of the sum- 
mons shall not be required to remain within this state a longer period of time than the period 
mentioned in the certificate, unless otherwise ordered by the court. If such witness, after coming 
into this state, fails without good cause to attend and testify as directed in the summons, he shall. 
be punished in the manner provided for the punishment of any witness who disobeys a summons 
issued from a court of record in this state. Expenses as herein provided shall be paid from the fund 
from which all other witnesses are usually paid. 
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History: Laws 1937, ch. 66, § 3; 1941 we § 42. 
1215; 1953 Rented § 41-12-15. 


_ANN OTATIONS 


Preliminary hearing testimony may be used after 
diligent attempt to obtain witness, — Trial court did 
not abuse its discretion in admitting preliminary hear- 
ing testimony of absent state witness based on unavail- 
ability after prosecutor had exercised due diligence in ob- 
taining the witness, even though prosecutor did not use 
a subpoena pursuant to this article to secure attendance 
of the witness from out of state until the witness had 
already become a fugitive, where the witness had made 
three previous voluntary appearances. State v. Martinez, 
1984-NMCA-106, 102 N.M. 94, 691 P.2d 887, cert. denied, 
102 N.M. 88, 691 P.2d 881. 

Party summoning witness must act diligently. 
— Where no action was taken to require presence of 
out-of-state witness until some ten days before trial, no 
subpoena was issued for the witness and his presence at 
some future time appeared extremely doubtful, defendant 
had failed to show that diligence which the discretion of 
the court would be entitled to require, State v. Fernandez, 
1952-NMSC-087, 56 N.M. 689, 248 P.2d 679. 

In seeking a continuance to secure the appearance of an 
absent witness, a party must show that it has used due 
diligence to obtain the witness' testimony. State v. Hall, 
1987-NMCA-145, 107 N.M. 17, 751 P.2d 701, cert. denied, 
107 N.M. 16, 751 P.2d 700. 

Compliance with section deemed due diligence. 
— If the state wanted to guarantee the witness’ atten- 
dance once it had located him in Kentucky but was unable 
to contact him directly, it should have used the procedures 
outlined in this section. These steps would not have guar- 
anteed the witness' attendance at the trial; however, on 
the day trial was to commence, if the state had been able 
to show that it had used this section, it could have made 
a stronger argument to the court to grant a continuance 
based on its due diligence and good faith efforts. Because 
the state could rely only on efforts that had no legal effect 
and did not constitute due diligence, resulting in its cru- 
cial witness being absent, the court did not err in denying 
the state's motion for continuance and in dismissing the 
action. State v. Graham, 19938-NMCA-054, 115 N.M. 745; 
858 P.2d 412. 

Due diligence found. — Where the court admitted 
the preliminary hearing testimony of a state witness at 
defendant's murder trial on that ground that the witness 
was unavailable; the New Mexico prosecution served the 
witness with a subpoena through the witness’ Oklahoma 
parole officer; the witness had twice responded to simi- 
lar subpoenas; the New Mexico prosecution purchased an 
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airplane ticket to New Mexieo and’ mailed the ticket to 
the witness; the New Mexico prosecution telephoned the 
witness twice and the witness confirmed that the witness 
would appear at defendant's trial; unknown to the New 
Mexico prosecution, the witness’ criminal trial began in 
Oklahoma on the day the witness was scheduled to ap- 
pear at defendant's trial; and when the New Mexico pros- 
ecution learned that the witness had disappeared during 
the witness’ trial in Oklahoma, the New Mexico pros- 
ecution obtained a subpoena pursuant to Section 31-8-3 
NMSA 1978 and sent the subpoena to Oklahoma, the New 
Mexico prosecution acted with due diligence in seeking 
to bring the witness to New Mexico and the trial court's 
admission of the witness’ preliminary testimony did not 
violate defendant's sixth amendment rights. Martinez v. 
Sullivan, 881 F.2d 921 (10th Cir. 1989). 

Inability of witness to attend trial. — Where what 
out-of-state witness would testify to was pure speculation 
but witness was offered money for transportation and 
expenses, his inability to attend on day of trial did not 
make denial of defendant's motion for continuance until 
such time as witness could be produced erroneous, since 
required statement of facts it was believed witness would 
prove, as is necessary to support motion for continuance 
made on first day of trial, was not produced. State v. Fer- 
nandez, 1952-NMSC-087, 56 N.M. 689, 248 P.2d 679... 

Refusal of appellate court to hold witness un- 
available. — The district attorney's statements that 
the state attempted to subpoena a material witness and 
that he was out-of-state were no more than bare recitals 
unsupported by factual elaboration. Since the record con- 
tained no evidence as to the circumstances of the state's 
alleged attempt and inability to subpoena the witness, 
the court of appeals refused to hold that the witness was 
unavailable for trial, and under Rule 11-804 NMRA his 
preliminary hearing testimony was not admissible in evi- 
dence. State v. Mann, 1975-NMCA-045, 87 N.M. 427, 535 
P.2d 70. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 Am. 
Jur. 2d Witnesses 8§ 34, 35, 39, 68 to 74. 

Right of witness detained in custody for future appear- 
ance to fees for such detention, 50 A.L.R.2d 1439. 

Allowance of mileage or witness fees with respect to 
witnesses who were not called to testify or not permitted 
to do so when called, 22 A.L.R.3d 675. 

Sufficiency of evidence to support or require finding that 
out-of-state witness in criminal case is "material witness” 
justifying certificate to secure attendance under Uniform 
Act to Secure the Attendance of Witnesses from Without a 
State in Criminal Proceedings, 12 A.L.R.4th 742. 

97 C.J.S. Witnesses $§ 2 to 48. 


31- 8. 4. Exenrption from arrest and service of process. 


If a person comes into this state in obedience to a summons directing him to attend and testify 
in this state he shall not while in this state pursuant to such summons be subject to arrest or the 
service of process, civil or criminal, in connection with matters which arose before his entrance 


into this state under the summons. 


If a person passes through this state while going to ditothibt state in obedience to a summons to 
attend and testify in that state or while returning therefrom, he shall not while so passing through 
this state be subject to arrest or the service of process, civil or criminal, in connection with matters 
which arose before his entrance into this state under the summons. 


History: Laws 1937, ch. 66, § 4; 1941 Comp., § 42- 
1216; 1953 Comp., § 41-12-16. 
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ANNOTATIONS Power of legislature to grant or authorize committee to 
grant immunity from criminal prosecution to witnesses 
Am. Jur. 2d, A.L.R. and C.J.S, references, — 5 Am. summoned before legislative committee, 87 A.L.R. 435. 
wh Arrest § 128 et seq.; 62B Am. Jur. 2d Process §§ GA C.J.S. Arrest §§ 6, 80 to 85: 72 C.J.S. Process §§ 27, 
Ty ‘ 28. 


31-8-5. Uniformity of interpretation. 


This act [31-8-1 to 31-8-6 NMSA 1978] shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of the states which enact it. — 


History: Laws 1937, ch. 66, § 5; 1941 Comp., § 42- 
1217; 1953 Comp., § 41-12-17. 


31-8-6. Short title. 


This act [31-8-1 to 31-8-6 NMSA 1978] may be cited as "Uniform Act to Secure the Attendance of 
Witnesses From Without a State in Criminal Proceedings". — 


History: Laws 1937, ch. 66, § 6; 1941 Comp., § 42- ANNOTATIONS 


Le oe and at bales Am. Jur. 2d, A.L.R. and C.J.S. references. — Per- 
missibility of testimony by telephone in state trial, 85 


A.L.R.4th 476. 
ARTICLE 9 
Mental Illness and Competency 

Sec. Sec. 
31-9-1. Determination of competency; raising the issue. 31-9-1.4,. Determination of competency; incompetent de- 
31-9-1.1, Determination of competency; evaluation and fendants. 

determination. ' 31-9-1.5. Determination of competency; evidentiary hearing. 
31-9-1:2. Determination of competency; commitment; re- 31-9-1.6. Hearing to determine mental retardation. 

port. 31-9-2. Mental examination. 
31-9-1.3, Determination of competency; ninety-day re- 31-9-3.. Repealed. 

view; reports; continuing treatment. 31-9-4. Repealed. 


31-9-1. Determination of competency; raising the issue. 


Whenever it appears that there is a question as to the defendant's competency to proceed in 
a criminal case, any further proceeding in the cause shall be suspended until the issue is deter- 
mined. Unless the case is dismissed upon motion of a party, when the question is raised in a court 
other than the district court or a metropolitan court, the proceeding shall be suspended and the 
cause transferred to the district court. If the question of a defendant's competency is raised in the 
metropolitan court and the court determines that the defendant is incompetent to proceed in a 
criminal case, the cause, if not dismissed upon motion of a party, shall be transferred to the district 
court, 


History: 1978 Comp., § 31-9-1, enacted by Laws For commitment of the mentally ill, see 48-1-2 to 43-1- 
1988, ch. 107, § 1 and by 1988, ch. 108, § 1; 1989, ch. 94, 23 NMSA 1978. 
§ 1; 1993, ch. 240, § 1; 1993, ch. 249, § 1. For rule of criminal procedure governing defenses of in- 
Repeals and reenactments. — Laws 1988, ch. 108, sanity, incompetency, and lack of capacity, see Rule 5-602 
§ 1 and Laws 1988, ch. 107, § 1, both approved March 8, NMRA. ie 
1988, repealed former 31-9-1 NMSA 1978, as amended. by 1993 amendments. — Identical amendments to this 
Laws 1987, ch. 353, § 1, and enacted identical new sections section were enacted by Laws 1998, ch. 240, § 1 and Laws 
designated 31-9-1 NMSA 1978, effective May 18, 1988. 1993, ch. 249 § 1, both approved on April 6, 1993, and both 
Cross references. — For the interstate compact on effective June 18, 1993, which inserted "to proceed in a 
mentally disordered offenders, see 31-5-10, 31-5-11 NMSA criminal case" in the first sentence, substituted "Unless 
1978, the case is dismissed upon motion of a party, when" for 


"If" at the beginning of the second sentence and added the 
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third sentence. The section is set out above as amended by 
Laws 1993, ch. 249, § 1. See 12-1-8 NMSA 1978. 

The 1989 amendment, effective July 1, 1989, inserted 
“or a metropolitan court" in the second sentence. 


ANNOTATIONS 


Incompetency is distinct from insanity. — A claim 
of incompetency to stand trial is distinct from the defense 
of insanity. The competency issue is whether a defendant 
understands the nature and significance of the proceed- 
ings, has a factual understanding of the charges, and 
is able to assist defense counsel in defendant's defense. 
The insanity defense concerns a defendant's mental state 
at the time the offense was committed. State v. Najar, 
1986-NMCA-068, 104 N.M. 540, 724 P.2d 249, cert. denied, 
104 N.M. 460, 722 P.2d 1182, 

Failure to determine competency. — Where de- 
fense counsel raised the issue of defendant's competency 
at defendant's preliminary hearing in magistrate court; 
the case was then transferred to district court; the dis- 
trict court ordered a competency evaluation of defendant; 
based on the results of the evaluation, defense counsel 
was satisfied that defendant was competent to stand trial, 
and the court entered an order finding defendant compe- 
tent to stand trial; defense counsel again raised the issue 
of defendant's competency on the day of trial, prior to the 
start of trial; the court took no action and proceeded to 
trial; during the trial, defendant made noises, talking to 
someone who was not present in the courtroom; the court 
admonished defendant not to disrupt the trial; defense 
counsel attempted, but'the court refused, to allow defense 
counsel to raise the issue of defendant's competency; the 
jury returned a verdict of guilty; defense counsel again 
raised the issue of defendant's competency; the court then 
permitted defense counsel to fully raise the issue and in- 
structed defense counsel to request a competency evalua- 
tion; based on the evaluation, the court found defendant 
to be incompetent, but declined to dismiss the charges and 
proceeded to sentence defendant, defendant was denied 
due process of law because the court erred when it refused 
to permit defense counsel to raise the issue of defendant's 
competency prior to and during trial, when it failed to 
stay the proceedings pending a determination of whether 
a reasonable doubt existed as to defendant's competency 
to stand trial, and after finding defendant incompetent. 
State v. Montoya, 2010-NMCA-067, 148 N.M. 495, 238 P.3d 
369, cert. denied, 2010-NMCERT-006, 148 N.M. 582, 241 
P.3d 180. 

Requirements on court. — Whenever a legitimate 
concern about the present ability of a defendant to consult 
and understand is brought to the court's attention, the 
court is required to consider whatever competency-related 
evidence is before the court and to determine whether 
there exists a reasonable doubt as to the defendant's com- 
petency to stand trial. If the court determines that there 
is reasonable doubt as to defendant's competency, the 
court must have defendant's competency professionally 
evaluated by a qualified professional who must submit a 
report to the court. State v. Flores, 2005-NMCA-135, 138 
N.M. 636, 124 P.3d 1175, cert. denied, 2005-NMCERT-011, 
138 N.M. 586, 124 P.3d 564. 

In considering whether reasonable doubt exists, the 
court must keep in mind the requirement that defendant 
must have sufficient present ability to consult and under- 
stand as required under due process of law. State v. Flores, 
2005-NMCA-135, 138 N.M. 636, 124 P.3d 1175, cert. denied, 
2005-NMCERT-011, 1388 N.M. 586, 124 P.3d 564. 

Constitutionality. — This article did not deprive an 
incompetent criminal defendant of equal protection under 
the law, or of substantive or procedural due process. State 
v. Rotherham, 1996-NMSC-048, 122 N.M. 246, 923 P.2d 
1131. 
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Multi-step competency proceeding. — The New 
Mexico statutory scheme provides for a multi-step com- 
petency proceeding when it appears that there is a 
question as to a defendant's competency. State v. Webb, 
1990-NMCA-077, 111 N.M. 78, 801 P.2d 660, cert. quashed, 
111 N.M. 164, 803 P.2d 253. 

Due process requires incompetent. defendants 
to be treated differently. The conviction of an accused 
person while that person is legally incompetent violates 
due process, and thus incompetent defendants cannot be 
brought to trial in the same manner as competent defen- 
dants. State v. Gallegos, 1990-NMCA-104, 111 N.M. 110, 
802 P.2d 15, cert denied, 111 N.M. 77, 801 P.2d 659. 

Defendant cannot be validly tried while men- 
tally incompetent to stand trial. State v. Tartaglia, 
1969-NMCA-110, 80 N.M. 788, 461 P.2d 921. 

Effect of false claim of lack of competency. 
Where the file and records conclusively establish that his 
claim of lack of competency to stand trial was false, defen- 
dant was not entitled to a hearing on the claim. State v. 
Kenney, 1970-NMCA-038, 81 N.M. 368, 467 P.2d 34. 

Section provides for questioning of competency 
prior to suspension. — This section provides that there 
must be a "question" as to the mental competency of a 
defendant to stand trial, before the court is required to 
suspend proceedings in the cause until the issue as to 
defendant's competency is determined. State v. Smith, 
1969-NMCA-101, 80 N.M. 742, 461 P.2d 157. 

Question of competency requires more than 
mere assertion. — This section requires there to be a 
"question" as to the accused's capacity to stand trial. The 
"question" is not raised by an assertion of that issue, even 
though the assertion is in good faith. As in the similar fed- 
eral statute, there must be a showing of reasonable cause 
for the belief that an accused is not competent to stand 
trial, State v. Hollowell, 1969-NMCA-105, 80 N.M. 756, 
461 P.2d 238. 

Counsel's impressions of defendant's mental state 
insufficient. "Wondering" about defendant's mental 
capacity which is based solely on counsel's impression is 
not reasonable cause for a belief that defendant:is incom- 
petent to stand trial. State v. Hovey, 1969-NMCA-049, 80 
N.M. 378, 456 P.2d 206. 

When court justified in proceeding without com- 
petency hearing. — Defense counsel's representations 
to the trial court that the defendant was competent to 
plead guilty and responsible for his actions effectively 
removed any question of competency from the case and 
justified court in proceeding without competency hearing, 
despite previously ordered psychiatric examination of de- 
fendant. State v. Bius, 1973-NMCA-057, 85 N.M. 98, 509 
P.2d 573... 

Motion must include grounds for belief of lack 
of capacity. — A motion on behalf of an accused for a 
judicial determination of mental competency to stand 
trial shall set forth the ground for belief that such mental 
capacity is lacking. When the motion does not set forth 
grounds for reasonable cause to believe the defendant 
may be insane or mentally incompetent, the motion can 
be denied. "The statute requires such'an examination only 
when it is shown that there is reasonable cause to believe 
that an accused may be presently insane or otherwise 
mentally incompetent." State v. Hovey, 1969-NMCA-049, 
80 N.M. 373, 456 P.2d 206. 

Court not required to grant motion for examina- 
tion. — An examination is not necessary, nor is the court 
required to grant a motion seeking such examination un- 
less there is a question as to the mental capacity of de- 
fendant. State v. Morales, 1970-NMCA-036, 81 N.M. 333, 
466 P.2d 899, cert. denied, 81 N.M. 305, 466 P.2d 871, cert. 
denied, 400 U.S, 842, 91 S. Ct. 84, 27 L. Ed. 2d 77. 

Possible prejudicial statement of expert not 
grounds for error. — Statement of medical expert that 
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defendant had no mental disease either at the time of the 
commission of the criminal act or at the time of trial when 
the reason for testimony concerning defendant's mental 
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condition at the time of trial was because the medical- 


expert's 
defendant's present competency to stand trial found not 
to be error although possibly prejudicial; State v, Lopez, 
1969-NMCA-057, 80 N.M. 599, 458 P.2d 851, cert. denied, 
80 N.M. 607, 458. P.2d 859, cert. denied, 398 U.S. 942, 908. 
Ct. 1860, 26 L. Ed. 2d 279 (1970). 

Trial court's failure to determine competency 
not error. — Where defendant's claim is that the trial 
court erred in failing to judicially determine his mental 
competency and the context of this contention is that the 
motion was never called to the court's»attention and no 
ruling was invoked; although, prior opinions indicate that 
an issue ‘as to defendant's mental competency may still 
be litigated, still they do not support the view that a trial 
court errs in failing to decide an issue on which a ruling 
has not been invoked. State v. Madrigal, 1973-NMCA-116, 
85 N.M, 496, 518 P.2d 1278, cert, denied, 85 N.M. 483,518 
P.2d 1265. 

Initial orders were not final orders subject to ap- 
pellate review. — Where the trial court had made only the 
initial orders in'a multi-part: proceeding to determine de- 
fendant's competency to stand trial for murder, the orders 
finding defendant dangerous and incompetent to stand trial 
from which he appealed were not final orders subject to ap- 
pellate review. State v, Webb, 1990-NMCA-077, 111.N.M. 78, 
801 P.2d 660, cert. quashed, 111 N.M. 164, 803: P.2d 253, 

Competency of defendants in courts of limited ju- 
risdiction. — Except for metropolitan courts, courts of 
limited jurisdiction have no authority to hold competency 
hearings. 2003 Op. Att'y Gen, No, 03-04; 

Courts of limited jurisdiction have no authority to com- 
mit defendants to a mental health facility. 2003 Op. Att'y 
Gen. No, 03-04, 

Am. Jur, 2d, A.L.R. and C.J.8. references, — 21 Am. 
Jur, 2d Criminal Law §.79 et:seq. 

Presumption of continuing insanity as applied to ac- 
cused in criminal case, 27 A.L.R.2d 121, 

Constitutional right to jury trial in proceeding for ad 
judication of incompetency or insanity, 33 A.L.R.2d 1145. 

Unanimity of verdict in proceedings to determine sanity 
of one accused of crime, 42 A.L.Ri2d 1468, 


examination had been primarily to determine 
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Right to counsel in insanity or re ie adjudica- 
tion proceedings, 87 A.L.R.2d 950. 

Appealability of orders or rulings, prior to final judg- 
ment in criminal case, as to accused's mental competency, 
16 A.L.R.3d 714. 

Modern status of rules as to burden and sufficiency 
of proof of mental irresponsibility in criminal case, 17 
A.L.R.3d 146, 

Admissibility on issue of sanity of expert opinion based 
partly on a medical, psychological or hospital report, 55 
A.L.R.3d 551. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding incompetency, insanity, and related 
issues, 17 A.L.R.4th 575. 

Competency to stand trial of criminal defendant di- 
agnosed as "mentally retarded" - modern cases, 23 
A,L.R.4th 493. 

Malpractice liability based on prior treatment of mental 
disorder alleged to relate to patient's conviction of crime, 
28 A.L.R.4th 712. 

Competency to stand trial of criminal defendant di- 
agnosed as "schizophrenic" - modern state cases, 33 
A.L.R.4th 1062, 

Admissibility of results of computer analysis of defen- 
dant's mental state, 37 A.L.R.4th 510. 

Pyromania and the criminal law, 51 A.L.R.4th 1243, 

Probation revocation: insanity. as defense, 56 
A.L.R.4th 1178. 

Adequacy of defense counsel's representation of crimi- 
nal client - issues of incompetency, 70 A.L.R.5th 1. 

Adequacy of defense counsel's representation. of crimi- 
nal client - pretrial conduct or conduct at unspecified time 
regarding issues of insanity, 72 A.L.,R.5th 109... , 

Incompetency at time of offense or trial,as ground for 
vacating or setting aside sentence under 28 U.S.C. § 2255, 
7 A.L.R. Fed. 565. 

Notice. to government of defense based upon defendant's 
mental condition at time of alleged crime, and court-ordered 
psychiatric examination thereon, under Rule 12.2, Federal 
Rules of Criminal Procedure, 63 A.L.R. Fed. 552, 

Competency to stand trial of criminal defendant diag- 
nosed as "schizophrenic" - modern federal cases, 63 A.L.R. 
Fed. 696. 

Pathological gambling as basis of defense of insanity in 
federal criminal case, 76 A.L.R. Fed. 749, 


31-9-1.1. Determination of competency; evaluation and determination. 


The defendant's competency shall be professionally evaluated by a psychologist or psychiatrist 
or other qualified professional recognized by the district court as an expert and a report shall be 
submitted as‘ordered by the court. A hearing on the issue of the competency of an incarcerated 
defendant charged with a felony shall be held by the district court within a reasonable time, but 
in no event later than thirty days after notification to the court of completion of the diagnostic 
evaluation. In the case of an incarcerated deféndant not charged with a felony, the court shall hold 
a hearing and determine his competency within ten days of notification to the court of completion 


of the diagnostic evaluation. 


History: 1978 Comp., § 31-9-1.1, enacted by Laws 
1988, ch. 107, § 2 and by Laws 1988, ch. 108, § 2; 1993, 
ch, 240, § 2; 1993, ch, 249, § 2. 

Cross references, — For rule of criminal procedure 
governing defenses of insanity, incompetency, and lack of 
capacity, see Rule 5-602 NMRA. 

The 1993 amendment, rewrote the section to the ex- 
tent that a detailed comparison was impracticable, The 
section was also amended by Laws 1993, ch. 240, § 2, effec- 
tive June 18, 1993. The section was set out as amended by 
Laws 1998, ch, 249, § 2, See 12-1-8 NMSA 1978. 
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ANNOTATIONS: 


Standard for competency. — The standard for com- 
petency is met if "defendant understands the nature and 
significance of the proceedings, has a factual understand- 
ing of the charges, and is able to assist his attorney in his 
defense". State v. Najar, 1986-NMCA-068, 104 N.M, 540, 
724 P.2d 249, cert. denied, 104 N.M. 460, 722 P.2d 1182; 
State v. Duarte, 1996-NMCA-038, 121 N.M. 558, 915 P.2d 
309, cert. denied, 121 N.M. 444, 9138 P.2d 251. 
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Five year delay between arraignment and com- 
petency hearing. — The defendant was not denied due 
process when there was a five year delay between his ar- 
raignment and his competency hearing where much of the 
delay occurred awaiting a determination of the defendant's 
competency by a qualified professional; the district court 
ordered the defendant's attorney to request a competency 
hearing when the attorney received the report of the men- 
tal evaluation; no mental evaluation was submitted to the 
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31-9-1.2 


and the defendant did not oppose his continued commit- 
ment. State v. Demongey, 2008-NMCA-066, 144 N.M. 333, 
187 P.3d 679, cert. quashed, 2011-NMCERT-001, 150 N.M. 
560, 263 P.3d 902. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of indigent defendant in state criminal case to assistance 
of psychiatrist or psychologist, 85 A.L.R.4th 19. 

Qualification of nonmedical psychologist to testify as to 
mental condition or competency, 72 A.L.R.5th 529. 


district court despite repeated court-ordered evaluations; 


31-9-1.2. Determination of competency; commitment; report. 


A. When, after hearing, a court determines that a defendant is not competent to proceed in a 
criminal case and the court does not find that the defendant is dangerous, the court may dismiss 
the criminal case without prejudice in the interests of justice. Upon dismissal, the court may ad- 
vise the district attorney to consider initiation of proceedings under the Mental Health and Devel- 
opmental Disabilities Code [43-1-1 NMSA 1978] and order the defendant confined for a maximum 
of seven days to facilitate preparation and initiation of a petition pursuant to that code. 

B. When a district court determines that a defendant charged with a felony is incompetent to 
proceed in the criminal case, but does not dismiss the criminal case, and the district court at that 
time makes a specific finding that the defendant is dangerous, the district court may commit the 
defendant as provided in this section for treatment to attain competency to proceed in a criminal 
case. The court shall enter an appropriate transport order that also provides for return of the 
defendant to the local facilities of the court upon completion of the treatment. The defendant so 
committed shall be provided with treatment available to involuntarily committed persons, and: 

(1) the defendant shall be detained by the department of health in a secure, locked facility; 
and 

(2) the defendant, during the period of commitment, shall not be released from that secure 
facility except pursuant to an order of the district court that committed him. 

C. Within thirty days of receipt of the court's order of commitment of an incompetent defen- 
dant and of the necessary and available documents reasonably required for admission pursuant to 
written policies adopted by the secretary of health or his designee, the defendant shall be admitted 
to a facility designated for the treatment of defendants who are incompetent to stand trial and 
dangerous. If, after conducting an investigation, the secretary determines that the department of 
health does not have the ability to meet the medical needs of a defendant ordered committed to 
a facility, the secretary or his designee may refuse admission to the defendant upon written cer- 
tification to the committing court and the parties of the lack of ability to meet the medical needs 
of the defendant. The certification must be made within fourteen days of the receipt of the court's 
order of commitment and necessary and available documents reasonably required for admission 
pursuant to written policies adopted by the secretary or his designee. Within ten days of filing of 
the certification the court shall conduct a hearing for further disposition of the criminal case. 

D. As used in Sections 31-9-1 through 31-9-1.5 NMSA 1978, "dangerous" means that, if re- 
leased, the defendant presents a serious threat of inflicting great bodily harm on another or of 
violating Section 30-9-11 or 30-9-13 NMSA 1978. 

E. Within thirty days of an incompetent defendant's admission to a facility to undergo treat- 
ment to attain competency to proceed in a criminal case, the person supervising the defendant's 
treatment shall file with the district court, the state and the defense an initial assessment and 
treatment plan and a report on the defendant's amenability to treatment to render him compe- 
tent to proceed in a criminal case, an assessment of the facility's or program's capacity to provide 
appropriate treatment for the defendant and an opinion as to the probability of the defendant's 
attaining competency within a period of nine months from the date of the original finding of in- 
competency to proceed in a criminal case. 


Cross references. — For rule of criminal procedure 
governing defenses of insanity, incompetency, and lack of 
capacity, see Rule 5-602 NMRA. 


History: 1978 Comp., § 31-9-1.2, enacted by Laws 
1988, ch. 107, § 3 and by Laws 1988, ch. 108, § 3; 1993, 
ch. 240, § 3; 1993, ch. 249, § 3; 1999, ch. 149, § 1. 
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The 1999 amendment, effective June 18, 1999, added 
"and order the. defendant confined for a maximum of 
seven days to facilitate preparation and initiation of a 


petition pursuant to that code" at the end of Subsection _ 
A; in Subsection B, inserted "charged with a felony" fol- - 


lowing "a defendant", substituted "proceed in the criminal 
case" for "stand trial", substituted. "commit the defendant 
as provided in this section for" for "order", and deleted "for 
a period not to exceed one year" following "in a criminal 
case" in the first sentence; added Subsection C and redes- 
ignated the remaining subsections accordingly; and sub- 
stituted "nine months" for "one year" in Subsection E. 

The 1998 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed compari- 
son was impracticable. This section was also amended by 
Laws 1993, ch. 240, § 3, effective June 18, 1993. The sec- 
tion was set out as amended by Laws 1993, ch. 249, § 3. 
See 12-1-8 NMSA 1978, 


ANNOTATIONS 


In considering whether reasonable doubt ex- 
ists, the court must keep in mind the requirement that 


CRIMINAL PROCEDURE 


31-9-1.3 


a defendant must have sufficient present ability to con- 
sult and understand as required under due process of law, 
State v. Flores, 2005-NMCA-135, 138 N.M. 636, 124 P.3d 
1175, cert. denied, 2005-NMCERT-011, 138 N. M. 586, 124 
P.3d 564. 

Defense counsel's observations and opinions, — 
A court may consider defense counsel's observations. and 
opinions, but those observations and opinions alone can- 
not trigger reasonable doubts about defendant's compe- 
tency. State v. Flores, 2005-NMCA-135, 138 N.M. 636, 124 
P.3d 1175, cert. denied, 2005-NMCERT-011, 138 N.M. 586, 
124 P.3d 564. 

Finding of dangerousness as prerequisite to de- 
tention. — In the context of the competency statutes, 
the finding of dangerousness is a prerequisite to the ap- 
plicability of the portions of the statute allowing defen- 
dant to be detained for a longer period of time. Thus, the 
court. must make a finding of dangerousness prior to the 
detention authorized by Section 31-9-1.5 NMSA 1978, but 
it need not have made such a finding at a prior hearing. 
State v. Gallegos, 1990-NMCA-104, 111 N.M. 110, 802: P.2d 
15, cert. denied, 111 N.M. 77, 801 P.2d 659. 


31-9-1.3. Determination of competency; ninety-day review; reports; 


continuing treatment. 


A. Within ninety days of the entry of the order aanntene an incompetent defendant to un- 
dergo treatment, the district court, sitting without a jury, shall conduct a hearing, unless waived 


by the defense, and shall determine: 


(1) whether the defendant is competent to proceed i in the criminal case; and, if not, 

(2) whether the defendant is making progress under treatment toward attainment of com- 
petency within nine months from the date of the original finding of incompetency; and 

(3) whether the defendant remains dangerous as that term is defined in Section 31-9-1.2 


NMSA 1978. 


B. At least seven days prior to the review hearing, the treatment supervisor shall submit a 
written progress report to the court, the state and the defense indicating: 
(1) the clinical findings of the treatment supervisor and the facts upon which the findings 


are based; 


(2) the opinion of the treatment supervisor as to whether the defendant has attained com- 


petency or as to whether the defendant is making progress under treatment toward attaining 
competency within nine months from the date of the original finding of incompetency and whether 
there is a substantial probability that the defendant will attain competency within nine months 
from the date of the original finding of incompetency; . 

(3) whether the defendant is dangerous as that term is defined in Section 31-9-1.2 NMSA 
1978 or whether the defendant satisfies the criteria for involuntary commitment contained in the 
Mental Health and Developmental Disabilities Code [43-1-2 NMSA 1978]; and 

(4) if the defendant is receiving medication, information from the prescribing physician 
indicating the type, the dosage and the effect of the medication on the defendant's appearance, 
actions and demeanor. 

C. Ifthe district court finds the defendant to be competent, the district court shall set the mat- 
ter for trial, provided that if the defendant is in need of continued care or treatment and the super- 
visor of the defendant's treatment agrees to continue to provide it, the district court may enter any 
order it deems appropriate for the continued care or treatment of the defendant by the facility or 
program pending the conclusion of the criminal proceedings. 

D. If the district court finds that the defendant is still not competent to proceed i ina criminal 
case but that he is making progress toward attaining competency, the district court may continue or 
modify its original treatment order entered pursuant to Section 31-9-1.2 NMSA 1978, provided that: 

(1) the question of the defendant's competency shall be reviewed again not later than nine 
months from the original determination of incompetency to proceed in a criminal case; and 
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(2) the treatment supervisor shall submit a written progress report as specified in Subsec- 
tion B of this section at least seven days prior to such hearing. 

E. If the district court finds that the defendant is still not competent, that he is not making 
progress toward attaining competency and that there is not a substantial probability that he will 
attain competency within nine months from the date of the original finding of incompetency, the 
district court:shall proceed pursuant to Section 31-9-1.4 NMSA 1978. However, if the defendant is 
in need of continued care and treatment and the supervisor of the defendant's treatment agrees to 
continue to provide it, the district court may enter any order it deems appropriate for the contin- 


ued care or treatment by the facility or program pending the Spee ROD, of the proceedings. 


History: 1978 Comp., § 31-9-1.3, enacted by Laws: 
1988, ch, 107, § 4 and by Laws 1988, ch. 108, § 4; 1993, 
ch, 240, § 4; 1993, ch. 249, § 4; 1999, ch. 149, 8 2. 


Cross references, — For rule of criminal procedure 
governing defenses of insanity, incompetency, and lack of , 


capacity, see Rule 5-602 NMRA. 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "nine months" for "one year' “throughout the section; 
substituted "proceed in the criminal case" for "stand trial 
or to plead" in Subsection A(1); added Subsection A(3); 
added "whether there is a substantial probability that 


from the date of the original finding of TAT EY SE in 
Subsection B(2); and added Subsection B(3), redesignat- 
ing the remaining subsections accordingly. 

The 1993 amendment, effective June 18, 1993, in- 
serted "district" preceding "court" throughout the section; 
inserted "to proceed in a criminal case" in the introduc- 
tory paragraph of Subsection D, and substituted "original 
determination of incompetency to proceed in‘a criminal 
case" for "first review hearing" in Subsection D(1). This 
section was also amended by Laws 1993, ch, 240, § 4, effec- 
tive June 18, 1993. The section was set out as amended by 


the defendant will attain competency within nine months’ Laws 1998, ch. 249, § 4. See 12-1-8 NMSA 1978. 


31-9-1.4. Determination of competency; incompetent defendants. 


If at any time the district court determines that there is not a substantial probability that the 
defendant will become competent to proceed in a criminal case within a reasonable period of time 
not to exceed nine months from the date of the original finding of incompetency, the district court 
may: 

A. hear the matter pursuant to Section 31-9-1.5 NMSA 1978 within three months if the defen- 
dant is charged with a felony that involves the infliction of great bodily harm on another person; a 
felony that involves the use of a firearm; aggravated arson, as provided in Section 30-17-6 NMSA 
1978; criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; or criminal sexual 
contact of a minor, as provided in Section 30-9-13 NMSA 1978; 

B. release the defendant from custody and dismiss with prejudice the charges against him; or 

dismiss the criminal case without prejudice in the interest of justice. If the treatment super- 
visor has issued a report finding that the defendant satisfies the criteria for involuntary commit- 
ment contained in the Mental Health and Developmental Disabilities Code [43-1-2 NMSA 1978], 
the department of health shall commence proceedings pursuant to Chapter 43, Article 1 NMSA 
1978, and the court may order the defendant confined for a maximum of seven days to facilitate 
preparation and initiation of a petition pursuant to the Mental Health and Developmental Dis- 
abilities Code. The district court may refer the defendant to the district attorney for possible ini- 
tiation of proceedings under the Mental Health and Developmental Disabilities Code. 


History: 1978 Comp., § 31-9-1.4, enacted by Laws 
1988, ch. 107, § 5 and by Laws 1988, ch. 108, § 5; 1993, 
ch. 240, § 5; 1993, ch. 249, § 5; 1999, ch. 149, § 3. 

Cross references. — For rule of criminal procedure 
governing defenses of insanity, incompetency, and lack of 
capacity, see Rule 5-602 NMRA. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "nine months" for "one year" in the introductory 
paragraph, rewrote Subsection A which read: "set the 


matter for hearing pursuant to Section 31-9-1.5 NMSA 
1978", and added the second sentence in Subsection C, 

The 1993 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed comparison 
is impracticable. This section was also amended by Laws 
1998, ch. 240, § 5, effective June 18, 1993. The section was 
set out as amended by Laws 1993, ch, 249, § 5, See 12-1-8 
NMSA 1978. 


31-9-1.5. Determination of competency; evidentiary hearing. 


A. As provided for in Subsection A of Section 31-9-1.4 NMSA 1978, a hearing to determine the 
sufficiency of the evidence shall be held if the case is not dismissed and if the defendant is charged 
with a felony that involves the infliction of great bodily harm on another person; a felony that 


1409 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


31-9-1.5 CRIMINAL PROCEDURE 31-9-1.5 


involves the use of a firearm; aggravated arson, as provided in Section 30-17-6 NMSA 1978; crimi- 
nal sexual penetration, as provided in Section 30-9-11 NMSA 1978; or criminal sexual contact of a 
minor, as provided in Section 30-9-13 NMSA 1978. Such hearing shall be conducted by the district 
court without a jury. The state and the defendant may introduce evidence relevant to the question 
of the defendant's guilt of the crime charged. The district court may admit hearsay or affidavit 
evidence on secondary matters such as testimony to establish the chain of possession of physical 
evidence, laboratory reports, authentication of transcripts taken by official reporters, district court 
and business records and public documents. 

B. Ifthe evidence does not establish by clear and convincing Boident that the defendant com- 
mitted a felony that involves the infliction of great bodily harm on another person; a felony that in- 
volves the use of a firearm; aggravated arson, as provided in Section 30-17-6 NMSA 1978; criminal 
sexual penetration, as provided in Section 30-9-11 NMSA 1978; or criminal sexual contact of a mi- 
nor, as provided in Section 30-9-13 NMSA 1978, the district court shall dismiss the criminal case 
with prejudice; however, nothing in‘this section shall prevent the state from initiating proceedings 
under the provisions of the Mental Health and Developmental Disabilities Code [43-1-2 NMSA 
1978], and the court may order the defendant confined for a maximum of seven days to facilitate 
preparation and initiation of a petition pursuant to that code. 

C. Ifthe district court finds by clear and convincing evidence that the defendant committed 
a crime and has not made a finding of dangerousness, pursuant to Section 31-9-1.2 NMSA 1978, 
the district court shall dismiss the charges without prejudice. The state may initiate proceedings 
pursuant to the provisions of the Mental Health and Developmental Disabilities Code and the 
court may order the defendant confined for a maximum of seven days to facilitate preparation and 
initiation of a petition pursuant to that code. 

D, Ifthe district court finds by clear and convincing evidence that the defendant committed a 
felony that involves the infliction of great bodily harm on another person; a felony that involves 
the use of a firearm; aggravated arson, as provided in Section 30-17-6 NMSA 1978; criminal sexual 
penetration, as provided in Section 30-9-11 NMSA 1978; or criminal sexual contact of a minor, as 
provided in Section 30-9-13 NMSA 1978 and enters a finding that the defendant remains incompe- 
tent to proceed and remains dangerous pursuant to Section 31-9-1.2 NMSA 1978: 

(1) the defendant shall be detained by the department of health in a secure, locked 
facility; 

(2) the defendant shall not be released from that secure facility except pursuant to. an 
order of the district court which committed him or upon expiration of the period of time equal to 
the maximum sentence to which the defendant would have been subject had the defendant been 
convicted in a criminal proceeding; 

(3) significant changes in the defendant's condition, including but not limited to trial com- 
petency and dangerousness, shall be reported in writing to the district court, state and defense; 
and 

(4) at least every two years, the district court shall conduct a hearing upon notice to the 
parties and the department of health charged with detaining the defendant. At the hearing, the 
court shall enter findings on the issues of trial competency and dangerousness: 

(a) upon a finding that the defendant is competent to proceed in a criminal case, the 
court shall continue with the criminal proceeding; 

(b) if the defendant continues to be incompetent to proceed in a criminal case and 
dangerous pursuant to Section 31-9-1.2 NMSA 1978, the court shall review the defendant's com- 
petency and dangerousness every two years until expiration of the period of commitment equal 
to the maximum sentence to which the defendant would have been subject had he or she been 
convicted in a criminal proceeding; provided, that if the treatment supervisor recommends that 
the defendant be committed pursuant to the Mental Health and Developmental Disabilities 
Code, the court may at any time proceed pursuant to Subsection C of Section 31- 9- 1.4 NMSA 
1978; and 

(c) if the defendant is not committed pursuant to Sections 31-9-1 through 31-9-1.5 
NMSA 1978 or if the court finds upon its two-year review hearing that the defendant is no longer 
dangerous, as defined in Section 31-9-1,2 NMSA 1978, the defendant shall be released. 
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History: 1978 Comp., § 31-9-1.5, enacted by Laws 
1988, ch. 107, § 6 and by 1988, ch. 108, § 6; 1998, ch. 
240, § 6; 1993, ch. 249, § 6; 1999, ch. 149, § 4. 

Cross references. — For rule of criminal procedure 
governing defenses of insanity, incompetency, and lack of 
capacity, see Rule 5-602 NMRA. 

The 1999 amendment, effective June 18, 1999, in- 
serted "if the case is not dismissed and if the defendant.is 
charged with a felony that involves the infliction of great 
bodily harm on another person; a felony that involves the 
use of a firearm; aggravated arson, as provided in Sec- 
tion 30-17-6 NMSA 1978; criminal sexual penetration, 
as provided in Section 30-19-11 NMSA 1978; or criminal 
sexual contact of a minor, as provided in Section 30-9-13 
NMSA 1978" in Subsection A; in Subsections B and D 
substituted "a felony that involves the infliction of great 
bodily harm on another person; a felony that involves the 
use of a firearm; aggravated arson, as provided in Sec- 
tion 30-17-6 NMSA 1978; criminal sexual penetration, 
as provided in Section 30-19-11 NMSA 1978; or criminal 
sexual contact of a minor, as provided in Section 30-9-13 
NMSA 1978" for "a crime"; inserted "and the court may or- 
der the defendant confined for a maximum of seven days 
to facilitate preparation and initiation of a petition pur- 
suant to that code" in Subsections C and D; substituted 
"Section 31-9-1.2" for "Subsections B and C of Section 39- 
1-1.2" in Subsection C; substituted "enters" for "has pre- 
viously made" and "remains incompetent: to proceed and 
remains" for "is"; and deleted "Subsections B and C of" fol- 
lowing "pursuant to" in Subsection D; inserted "and dan- 
gerous pursuant to Section 31-9-1.2 NMSA 1978", deleted 
"subject" following "convicted" and added the proviso in 
Subsection D(4)(b), and deleted "Subsection G of" follow- 
ing "defined in" in Subsection D(4)(c). 

The 1993 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed comparison 
is impracticable. This section was also amended by Laws 
1993, ch. 240, § 6, effective June 18, 1998; The section was 
set out as amended by Laws 1993, ch. 249, § 6. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 


Felonies involving great bodily harm. — Subsec- 
tion D of Section 31-9-1.5 NMSA 1978 allows the crimi- 
nal commitment of a defendant who commits a felony in 
a manner that results in great bodily harm to another 
person and is not limited only to felonies that contain the 
infliction of great bodily harm as an element necessary for 
conviction. State v. Lopez, 2011-NMCA-071, 150 N.M. 14, 
256 P.8d 977, cert. denied, 2011-NMCERT-005, 150 N.M. 
666, 265 P.3d 717. ; 

Robbery. — Where, at a commitment hearing, the par- 
ties stipulated that defendant approached an employee 
of a hotel in the hotel laundry room, struck the employee 
in the face with a closed fist, beat the employee over the 
head with a hard plastic tube, took the keys to the hotel 
office, and took money from the hotel cash drawer; and the 
court found that defendant had committed armed robbery 
that resulted in great bodily harm to the victim, the court 
did not err in ordering defendant's commitment. State v. 
Lopez, 2011-NMCA-071, 150 N.M. 14, 256 P.3d 977, cert. 
denied, 2011-NMCERT-005, 150 N,M. 666, 265 P.3d 717. 

Standard of proof. — The appropriate standards of 
proof for the initial determination as well as the rede- 
termination of competency is a preponderance of the evi- 
dence. State v. Chavez, 2008-NMSC-001, 148 N.M. 205, 
174 P.3d 988, 

Credit for presentence confinement. — Presentence 
confinement credit should be credited to criminal commit- 
ment under Subsection D of Section 31-9-1.5 NMSA 1978 
to the same extent the confinement would have been cred- 
ited against a sentence for a criminal conviction. State v. 
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Lopez, 2011-NMCA-071, 150 N.M. 14, 256 P.3d 977, cert. 
denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Where, before trial, the court found that defendant was 
incompetent to proceed to trial and that defendant had 
committed robbery that resulted in great’ bodily harm 
to another person and the court committed defendant to 
twelve years, defendant was entitled to presentence con- 
finement credit toward the commitment period. State v. 
Lopez, 2011-NMCA-071, 150 N.M. 14, 256 P.3d 977, cert. 
denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Credit for pre-conviction confinement. — To 
the extent that defendant's pre-conviction confinement 
would have been credited against. defendant's sentence 
had defendant been convicted of a crime, defendant's 
pre-conviction confinement must be credited against the 
term of defendant's criminal commitment. State v, Lopez, 
2009-NMCA-112, 147 N.M. 279, 219 P.3d 1288, cert. de- 
nied, 2009-NMCERT-009, 147 N.M, 421, 224 P.3d 648. 

Where defendant was committed for treatment to at- 
tain competency to. stand trial for a period of two years 
and two months before defendant was committed for a 
third-degree felony offense of aggravated battery against 
a household member, the period of defendant's pre- 
conviction confinement should have been credited to the 
term of defendant's criminal commitment. State v. Lopez, 
2009-NMCA-112, 147 N.M. 279, 219 P.8d 1288, cert. de- 
nied, 2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648. 

This section does not violate any constitutional 
guarantee. State v. Adonis, 2008-NMSC-059, 145 N.M. 
102, 194 P.3d 717. 

Jurisdiction of an appeal of a lifetime criminal 
commitment lies with the supreme court. — Where 
defendant was charged with an open count of murder, and 
where the district court found by clear and convincing 
evidence that defendant committed first-degree murder, 
determined that defendant was dangerous and not compe- 
tent to'stand trial, and ordered that defendant be detained 
for life by the New Mexico department of health pursu- 
ant to 31-9-1.5(D) NMSA 1978, jurisdiction of defendant's 
appeal properly lied in the New Mexico supreme court, 
because commitment pursuant to 31-9-1.5 NMSA 1978 
results in a loss of liberty, and the deprivation of liberty re- 
sulting from a lifetime criminal commitment is equivalent 
to the deprivation of liberty under a lifetime criminal sen- 
tence, and N.M. Const. Art. VI, § 2 confers jurisdiction on 
the New Mexico supreme court for cases imposing a sen- 
tence of life imprisonment. State v. Baca, 2019-NMSC-014. 

Sufficient evidence of willful and deliberate mur- 
der. — Where defendant was charged with an open count 
of murder for killing his father with a pickaxe, and where 
the district court found by clear and convincing evidence 
that defendant committed first-degree murder, deter- 
mined that defendant was dangerous and not competent 
to stand trial, and ordered that defendant be detained for 
life by the New Mexico department of health pursuant to 
31-9-1.5(D);NMSA 1978, and where defendant conceded 
that he killed his father, evidence that the killing involved 
a prolonged, sustained attack and defendant's statements 
and actions before, during, and after the killing, including 
arming himself with the pickaxe, was sufficient to estab- 
lish that the murder was willful, deliberate, and premedi- 
tated. State v. Baca, 2019-NMSC-014. 

The basic sentences for misdemeanor crimes 
cannot be used to calculate the term of commitment 
under Subsection D of this section. State v. Demon- 
gey, 2008-NMCA-066, 144 N.M. 333, 187 P.3d 679, cert. 
quashed, 2011-NMCERT-001, 150 N.M. 560, 263 P.3d 902. 

Redetermination of competency. — The proper 
standard of proof for a redetermination of the compe- 
tency of a defendant to stand trial, following a prior de- 
termination that the defendant is incompetent to stand 
trial, is a preponderance of the evidence. State v. Chavez, 
2008-NMSC-001, 143 N.M. 205, 174 P.3d 988. 
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Generally. — Commitment pursuant to this section is 
not punishment. State v, Spriggs-Gore, 2003-NMCA-046, 
133 N.M. 479, 64 P.3d 506, cert. denied, 133 N.M. 539, 65 
P.3d 1094: : 

Constitutionality: 4 This section does not uncon- 
stitutionally deprive defendants of due process. State v. 
Spriggs-Gore, 2003-NMCA-046, 133.N.M. 479, 64 P.3d 
506, cert. denied, 183.N.M. 539, 65 P.3d 1094: 

This section does not abrogate a defendant's. constitu- 
tional rights, State v. Spriggs-Gore, 2003-NMCA-046, 133 
N.M. 479, 64 P.3d 506; cert. denied, 133 N.M. 539, 65 Pad 
1094, 

Competency determinations implicate due pro- 
cess. Competency determinations implicate due pro- 
cess rights. A court violates a defendant's due process 
rights when it fails to inquire into competency after the 
defendant presents enough evidence to entitle him to a 
hearing on the issue. A hearing on the defendant's com- 
petency requires adequate notice, an adversarial hear- 
ing before an independent decision-maker, and a written 
statement from the fact finder clarifying the evidence re- 
lied upon and reasons for the decision. State v. Gutierrez, 
2015-NMCA-082, cert. denied, 2015-NMCERT-008. 

Where defendant was charged with numerous counts of 
attempted first-degree murder and other serious charges 
related to an incident where he trapped four adults and 
two children in a trailer and threatened them with fire- 
arms over several hours, the initial district judge, follow- 
ing a competency hearing, found that defendant was not 
competent to stand trial, that he was dangerous, and that 
he was: not likely to become, competent; defendant was 
then provided a hearing before a different district court 
judge for the sole purpose of determining whether defen- 
dant had mental retardation; the second district court 
judge found, on her own motion, without notice, and with- 
out any argument from the state, that defendant had been 
proved competent beyond a reasonable doubt; defendant 
was denied his procedural right to effective and timely 
notice and the opportunity to present arguments and evi- 
dence before having a decision rendered against him as to 
competency; moreover the district judge, in. failing to ex- 
amine the factors for determining competency, never pro- 
vided defendant with any justification for the decision and 
subsequent actions. State v. Gutierrez, 2015-NMCA- 082, 
cert, denied, 2015-NMCERT-008. 

The prosecution of a defendant who is incompe- 
tent to stand trial violates due process. — Where 
defendant was tried and convicted of numerous counts of 
attempted. first-degree murder and: other serious charges 
related to an incident where he trapped four adults and 
two children in a trailer and threatened them with fire- 
arms over several hours, the initial district judge found, 
following a competency hearing prior to trial, that defen- 
dant was not competent to stand trial, that he was dan- 
gerous, and that he was not likely to become competent; 
defendant was later provided a hearing before a different 
district judge for the sole purpose of determining whether 
defendant had mental retardation; the second district 
court judge found that defendant had been proved compe- 
tent. beyond a reasonable doubt without making any find- 
ings as to whether defendant understood the nature and 
significance of the proceedings, whether defendant had a 
factual understanding of the charges or whether defen- 
dant was able-to assist in his own defense, and, without 
any evidence presented regarding whether defendant had 
made or could make progress toward competency, disre- 
garded the prior ruling made by the initial district judge 
that it was unlikely defendant would attain competency 
in the future; the evidence presented at the mental retar- 
dation hearing was insufficient to rebut the existing pre- 
sumption that defendant was incompetent to stand trial. 
Defendant's trial violated due process. State v. Gutierrez, 
2015-NMCA-082, cert. denied, 2015-NMCERT-008, 
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Suppression, — Suppression hearing is not a legal im- 
possibility at a hearing pursuant to'this section; the stat- 
ute does not preclude a defendant's attorney from putting 
on a complete defense at such a hearing. State v. Spriggs- 
Gore, 2003-NMCA-046, 133 N.M. 479, 64 P.3d 506, cert. 
denied, 183 N.M. 539, 65 P.3d 1094, 

Defendant, who was found incompetent to stand trial 
for first degree murder, was incompetent to knowingly 
and intelligently waive her constitutional rights; thus all 
of defendant's statements made after the first adminis- 
tration of her Miranda rights had to be suppressed. State 
v. Spriggs-Gore, 2003-NMCA-046, 133 N.M. 479, 64 P.3d 
506, cert. denied, 183 N.M. 539; 65 P.3d 1094. 

Proof of state of mind required. — In a case of first 
degree murder, the state has to prove a deliberate inten- 
tion to kill, which "may be inferred from all of the facts and 
circumstances of the killing." At‘a hearing under this sec- 
tion, the defendant is equally entitled to marshal a factual 
case that disproves either direct or inferential evidence 
that he had formed, or had the opportunity to form, a de- 
liberate ‘intent to kill. State v. Taylor, 2000-NMCA-072, 
129 N.M. 376, 8 P.3d 863, cert. quashed, 131 N.M. 64, 33 
P.3d 284. 

Defenses not available at Subsection A hearing, — 
The defenses of insanity and inability to form a specific in- 
tent are not available at a hearing conducted pursuant to 
Subsection A: State v. Werner, 1990-NMCA-019, 110 N.M. 
389, 796 P.2d 610, cert. denied, 109 N.M. 704, 789 P.2d 1271, 

Trial court may draw inference as to dangerous- 
ness. — When the trial court has found that a defendant 
has cruelly treated a two-year-old child by holding her 
foot in hot water for half a minute and has injured his 
brother with a knife in the course of a family argument, 
the trial court may properly draw an inference that de- 
fendant is dangerous. State v. Gallegos, 1990-NMCA-104, 
111 N.M. 110, 802 P.2d 15, cert. denied, 111 N.M. 77, 801 
P.2d 659. 

Finding of dangerousness as prerequisite to de- 
tention. — In the context of the competency statutes, 
the finding of dangerousness is a prerequisite to the ap- 
plicability of the portions of the statute allowing defen- 
dant to be detained for & longer period of time. Thus, the 
court must make a finding of dangerousness prior to the 
detention authorized by this section, but it need not have 
made such a finding at a prior hearing. State v. Gallegos, 
1990-NMCA-104, 111 N.M. 110, 802 P.2d 15, cert. denied, 
111 N.M. 77, 801 P.2d 659. 

Enhancement of commitment term must relate 
to dangerousness. — A defendant cannot be criminally 
committed under, a sentence enhancement unless the 
conduct invoking the enhancement is a specific marker 
of dangerousness as defined by statute. State v. Chorney, 
2001-NMCA-050, 1380 N.M. 638, 29 P.3d 538. 

A term of criminal commitment may be increased 
due to aggravating circumstances that relate to a 
defendant’s dangerousness. — A term of commitment 
under this section may be increased under NMSA 1978, 
§ 31-18-15.1 due to aggravating circumstances that bear 
a direct relation to a defendant's dangerousness and that 
are supported by clear and convincing evidence. State v. 
Quintana, 2021-NMSC-0138, are 2019-NMCA-030, 446 
P.3d.1168, 

District court did not err in enhancing defen- 
dant’s term of criminal commitment. — Where, fol- 
lowing a criminal commitment hearing, the district 
court found that clear and convincing evidence existed to 
show that defendant committed the crime of second de- 
gree murder, and further found, following a subsequent 
evidentiary hearing, that the.murder had been commit- 
ted with extreme viciousness and brutality, including the 
near decapitation of the body, the removal of the genitals, 
the stabbing of the anus, as well as the numerous wounds 
to the decedent’s head and torso, and that defendant 
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represented a threat to community safety because if re- Behavioral Health Institute for fifteen years plus five 
leased without supervision, there was a danger that de- years for aggravating circumstances based in part on the 
fendant would be medically non-compliant and that his extreme viciousness and brutality of defendant's conduct, 
psychosis would return, the district court did not err in because this section permits a commitment equal to the 
enhancing defendant’s sentence by five years for a total maximum sentence to which the defendant would have 
commitment of twenty years, representing the maximum been subject had the defendant been convicted in a crimi- 
time to which defendant would have been subject had nal proceeding, and the legislature has made clear that a 
defendant been convicted of the charged offense, because sentence may consist of a basic sentence plus additional 
this section clearly indicates that determination of a term terms of imprisonment to be imposed after assessment 
of criminal commitment should correspond to the maxi- of additional factors. State v. Quintana, 2019-NMCA-030, 
mum sentence that would have been reached under the cert. granted. 

Criminal Sentencing Act, including potential enhance- Habitual offender enhancement does not apply. — 
ment based on aggravating circumstances. State v. Quin- The habitual offender enhancement (Section 31-18- 
tana, 2021-NMSC-013, affg 2019-NMCA-030, 446 P.3d 17 NMSA 1978) does not apply to extend a defendant's 
1168. criminal incompetency commitment. .State v. Chorney, 

Commitment period may be enhanced based on 2001-NMCA-050, 130 N.M. 638, 29 P.3d 538. 

aggravating circumstances. — Where defendant was Defendant's attorney may act as advocate. — 
charged with an open count of murder, and where after There is nothing in the statute on its face that precludes 
a hearing on defendant's competency to proceed to trial, defendant's attorney from acting as an advocate at a hear- 
the parties stipulated that the evidence was clear and ing under this section. State v. Gallegos, 1990-NMCA-104, 
convincing that defendant had committed the crime of 111 N.M. 110, 802 P.2d 15, cert. denied, 111 N.M. 77, 801 
second-degree murder, the district court did not err in P.2d 659. 


ordering defendant to be committed to the New Mexico 


31-9-1.6. Hearing to determine mental retardation. 


A. Upon motion of the defense requesting a ruling, the court shall hold a hearing to determine 
whether the defendant has mental retardation as defined in Subsection E of this section. 

B. Ifthe court finds by a preponderance of the evidence that the defendant has mental! retarda- 
tion and that there is not a substantial probability that the defendant will become competent to 
proceed in a criminal case within a reasonable period of time not to exceed nine months from the 
date of the original finding of incompetency, then no later than sixty days from notification to the 
secretary of health or his designee of the court's findings the department of health shall perform 
an evaluation to determine whether the defendant presents a likelihood of serious harm to himself 
or a likelihood of serious harm to others. 

C. Ifthe department of health evaluation results in a finding that the defendant presents a 
likelihood of serious harm to himself or a likelihood of serious harm to others, within sixty days of 
the department's evaluation the department shall commence proceedings pursuant to Chapter 43, 
Article 1 NMSA 1978 if the defendant was charged with murder in the first degree, first degree 
criminal sexual penetration, criminal sexual contact of a minor or arson in the initial proceedings, 
and the court presiding over the initial proceedings shall enter a finding that the respondent pres- 
ents a likelihood of harm to others. 

D. The criminal charges shall be dismissed without prejudice after the hearing pursuant to 
Chapter 43, Article 1 NMSA 1978 or upon expiration of fourteen months from the court's initial 
determination that the defendant is incompetent to proceed in a criminal case. 

E. As used in this section, "mental retardation" means significantly subaverage general intel- 
lectual functioning existing concurrently with deficits in adaptive behavior. An intelligence quo- 
tient of seventy or below on a reliably administered intelligence quotient test shall be presumptive 
evidence of mental retardation. 


History: 1978 Comp., § 31-9-1.6, enacted by Laws notification to the secretary of health or his designee of 
1997, ch. 153, § 1; 1999, ch. 149, §.5. the court's findings" for "is mentally retarded, then no 

The 1999 amendment, effective June 18, 1999, later than one year from the court's initial determina- 
substituted "to determine whether the defendant has tion that the defendant is incompetent to stand trial" in 
mental retardation as defined in Subsection E of this Subsection B; in Subsection C, inserted "murder in the" 
section" for "prior to one year after a defendant was following "charged with", and deleted “homicide” pre- 
determined to be incompetent to stand trial" in Sub- ceding "first degree", inserted "criminal" following "first 
section A; substituted "has mental retardation and degree", and deleted former Paragraph (2), which read, 
that there is not a substantial probability that the de- "may commence proceedings pursuant to Chapter 43, 
fendant will become competent to proceed in a crimi- Article 1 NMSA 1978 if the defendant was charged with 
nal case within a reasonable period of time not to ex- any crime other than first degree homicide, first degree 
ceed nine months from the date of the original finding sexual penetration, criminal sexual contact of a minor 
of incompetency, then no later than sixty days from or arson in the initial proceeding from which he was 
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referred pursuant to this section to the department’; 
substituted "proceed in a criminal case" for,"stand trial" 
in Subsection D; and substituted "mental retardation" 
for "mentally retarded" in Subsection E. 


ANNOTATIONS 


Age of onset is irrelevant. — Where the defendant 
had: an extreme mental condition resulting from self- 
inflicted carbon monoxide poisoning that occurred when 
the defendant was twenty-six years of age, the district 
court's determination that the defendant had mental re- 
tardation was proper. State v. Trujillo, 2009-NMSC-012, 
146 N.M. 14, 206 P.3d 125, aff'g, 2007-NMCA-056, 141 
N.M. 668, 160 P.3d 577. ; 

Commitment of defendants who are accused of 
lesser crimes. — Defendants with mental retardation 
who are dangerous, incompetent and without substantial 
probability of gaining competence and who are not charged 
with first degree murder, first degree criminal sexual pene- 
tration, criminal sexual contact of a minor or arson may not 
be criminally committed, though they may be civilly com- 
mitted at the discretion of the district court and the dis- 
trict attorney. State v. Trujillo, 2009-NMSC-012, 146 N.M. 
14, 206 P.3d 125, aff'g, 2007-NMCA-056, 141 N.M. 668, 160 
P.3d 577. 


CRIMINAL PROCEDURE 


Where the defendant was charged with attempted first , 


degree murder, aggravated burglary, aggravated battery 
and tampering with evidence, and where the district court, 
found that the defendant had mental retardation and was 
dangerous, incompetent, and without a substantial prob- 
ability of gaining competence, the defendant -may not be 
criminally committed, though the defendant may be civilly 
committed at the discretion of the district court and the 
district attorney. State v. Trujillo, 2009-NMSC-012, 146 
N.M. 14, 206 P.8d 125, aff'g; 2007-NMCA-056, 141 N.M. 
668, 160 P.3d 577. 

Age of the onset of mental retardation is not an 
element of the definition of mental retardation and is ir- 
relevant in a determination of mental retardation. State 
v. Trujillo, 2007-NMCA-056, 141 N.M. 668, 160 P.3d_ 577, 
aff'd, 2009-NMSC-012, 146 N.M. 14, 206 P.3d 125. 

Section 31-9-1.6 NMSA 1978 is the sole source 
of authority to confine incompetent defendants with 
mental retardation who are dangerous. State v. Tru- 
jillo, 2007-NMCA-056, 141 N.M. 668, 160 P.3d 577, aff'd, 
2009-NMSC-012, 146 N.M. 14, 206 P.3d 125. 

Statutory presumption. of mental retardation. 
—A reliably administered IQ test resulting in an IQ of 
seventy or below shall be presumptive evidence of men- 
tal retardation; therefore, an IQ test of seventy or below 
creates a statutory presumption that defendant possesses 
subaverage general intellectual functioning concurrently 
with deficits in adaptive behavior. State v. Gutierrez, 
2015-NMCA-082, cert. denied, 2015-NMCERT-008. 

Where defendant was charged with numerous counts of 
attempted first-degree murder and other serious charges 
related to an incident where he trapped four adults and 
two children in a trailer and threatened them with fire- 
arms over several hours, and where defendant consis- 
tently scored below seventy on all his intelligence assess- 
ments over the course of a year and a half, and where one 
doctor found that defendant had a full-scale IQ of sixty- 
two, and two other doctors found defendant to be in the 
“mild mental retardation" range with scores in the lowest 
percentile on verbal comprehension, the evidence demon- 
strated that defendant had mental retardation as a mat- 
ter of law. State v, Gutierrez, 2015-NMCA-082, cert. denied, 
2015-NMCERT-008. 

Defendant met the statutory presumption of 
mental retardation. — Where defendant was ar- 
rested for aggravated battery after allegedly attack- 

ing his mother with a pair of garden shears, and where 
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defendant moved for a hearing pursuant to this section 
to determine whether he was mentally retarded and 
therefore subject only to civil commitment and not crimi- 
nal prosecution, the district court abused its discretion 
in determining that defendant failed to establish by a 
preponderance of the evidence that he was mentally 
retarded as defined by Subsection E of this section, be- 
cause defendant met the statutory presumption of men- 
tal retardation by showing that he had an IQ of seventy 
or less and that the test used to determine that IQ was 
reliably administered. Once the presumption of mental 
retardation is established, the burden shifts to the state 
to prove by a preponderance of the evidence that defen- 
dant does not have mental retardation, either by estab- 
lishing that defendant does not have significantly sub- 
average general intellectual functioning or that he does 
not have deficits in his adaptive behavior, or both. State 
v, Jacob F., 2019-NMCA-042. 

Permitting court-appointed psychologist to at- 
tend independent evaluation of defendant. was 
not an abuse of discretion. — Where defendant was. 
charged as a serious youthful offender with two alterna- 
tive counts of first-degree felony murder, and where the 
state requested, and the district court allowed, an inde- 
pendent evaluation of defendant's alleged mental retar- 
dation following a court-appointed psychologist's recom- 
mendation that defendant be found incompetent to stand 
trial due to mental retardation, the district court did not 
abuse.its discretion in granting a defense request permit- 
ting the court-appointed psychologist to attend the state's 
independent evaluation, because the district court's deci- 
sion to order a second evaluation was entirely discretion- 
ary and, due to the unnecessary delay that had already 
occurred in the case, the court-appointed psychologist's 
attendance would ensure that the proceedings were expe- 
dited. State v. Linares, 2017-NMSC-014. 

District court did not abuse its discretion in 
finding defendant incompetent. Where. defen- 
dant was charged as a serious youthful offender with 
two alternative counts of first-degree felony murder, 
the district court did not abuse its discretion in finding 
defendant incompetent to stand trial based on a court- 
appointed psychologist's testimony that defendant had 
an IQ of 68, that defendant had mental retardation, that 
the state failed to overcome the presumption that an ac- 
cused with an IQ below 70:has mental retardation, and 
based on evidence adduced at the mental retardation 
hearing that defendant was incapable of consulting with 
her attorney with a reasonable degree of rational un- 
derstanding, that she held a fundamentally incoherent 
view of the nature of the proceedings that were to be 
brought against her, and that she would not comprehend 
the reasons for punishment if she were convicted. State 
v. Linares, '2017-NMSC-014. 

Procedural requirements were met. — Where de- 
fendant was charged as a serious youthful offender with 
two alternative counts of first-degree felony murder, the 
proceedings below complied with the mandates of this 
section where the district court found that defendant 
was incompetent to stand trial due to mental retardation, 
that there was not a substantial probability that defen- 
dant would become competent within a reasonable period 
of time not to exceed nine months, and that defendant 
was a danger to others, and where the district court di- 
rected the department of health (DOH) to commence civil 
commitment proceedings under 48-1-1 NMSA 1978, and 
where DOH filed a petition with the district court for the 
involuntary commitment of defendant prompting the dis- 
trict court to commit defendant to the DOH for a period 
of habilitation not to exceed six months. State v. Linares, 
2017-NMSC-014. 
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31-9-2. Mental examination. 


MENTAL ILLNESS AND COMPETENCY 


31-9-4 


Upon motion of any defendant, the court shallorder a mental examination of the defendant 
before making any determination of competency under Sections 41-13-3 [NMSA 1953] or 31-9-1 
NMSA 1978. Where the defendant is determined to be indigent, the court shall pay for the costs of 
the examination from funds available to the court: 


History: 1953 Comp., § 41-13-3.2, enacted by Laws 
1967, ch. 281, § 3. 

Compiler's notes. — Laws 1972, ch. 71, § 18, repealed 
41-13-3, 1953 Comp., referred to in this section. 


ANNOTATIONS 


Requirements on court. — Whenever a legitimate 
concern about the present ability of a defendant to con- 
sult and understand is brought to the court's attention, 
the court is required to consider whatever competency- 
related evidence is before the court and to determine 
whether there exists a reasonable doubt as the defen- 
dant's competency to stand trial. If the court determines 
that there is reasonable doubt as to defendant's com- 
petency, the court must have defendant's competency 
professionally evaluated by a qualified professional 
who must submit a report to the court. State v. Flores, 
2005-NMCA-135, 188 N.M. 636, 124 P.3d 1175, cert. de- 
nied, 2005-NMCERT-011, 1388 N.M. 586, 124 P.3d 564. 

In considering whether reasonable doubt exists, 
the court must keep in mind the requirement that defen- 
dant must have sufficient present ability to consult and 
understand as required under due process of law. State v. 
Flores, 2005-NMCA-135, 188 N.M. 636, 124 P.3d 1175, cert. 
denied, 2005-NMCERT-011, 138 N.M. 586, 124 P.3d 564. 

Entire act (article 31-9) should be read and con- 
sidered together in arriving at a proper meaning or leg- 
islative intent. State v. Morales, 1970-NMCA-036, 81 N.M. 
333, 466 P.2d 899, cert. denied, 81 N.M. 305, 466 P.2d 871, 
and cert, denied, 400 U,S, 842, 91S. Ct, 84, 27 L. Ed. 2d 77, 

Examination depends upon raising of competency 
issue. — The mental examination required by this section 
depends upon a "question" as to mental competency first be- 
ing raised. A "question" on the issue of mental competency 
is raised only upon a showing of reasonable cause to believe 
that the defendant is not competent to stand trial. State v. 
Smith, 1969-NMCA-101, 80 N.M. 742, 461 P.2d 157. 

Defendant's motion makes examination man- 
datory. — If a defendant moves for a mental examina- 
tion, this section makes it mandatory for the trial court 
to order such an examination before determining defen- 
dant's competency and such an examination is not nec- 
essary unless "... there is a question as to the mental 
capacity of a defendant to stand trial. ..." State v. Hovey, 
1969-NMCA-049, 80 N.M. 373, 456 P.2d 206. 

Motion must include grounds for belief of lack of 
capacity. — A motion on behalf of an accused for a judi- 
cial determination of mental competency to stand trial shall 


31-9-3. Repealed. 


Repeals. — Laws 2010, ch. 97, § 1 repealed 31-9-3 
NMSA 1978, as enacted by Laws 1982, ch. 55, $1, relat- 
ing to the met and verdict of guilty but mentally ill in 


31-9-4. Repented: 


Repeals. — Laws 2010, ch. 97, § 1 repealed 31- 9. 4 
NMSA 1978, as enacted by Laws 1982, ch. 55, § 2, relat- 
ing to the sentence upon accepted plea or verdict of guilty 


set forth the ground for belief that such mental capacity 
is lacking. When the motion does not set forth grounds for 
reasonable cause to believe the defendant may be insane or 
mentally incompetent, the motion can be denied. "The stat- 
ute requires such an examination only when it is shown that 
there is reasonable cause to believe that an accused may be 
presently insane or otherwise mentally incompetent." State 
v. Hovey, 1969-NMCA-049, 80 N.M. 373, 456 P.2d 206. 
Otherwise, court not required to grant motion. — 
An examination is not necessary, nor is the court required 
to grant a motion seeking such examination unless there 
is a question as to the mental capacity of defendant. State 
v. Morales, 1970-NMCA-036, 81 N.M. 333, 466 P.2d 899, 


cert. denied, 81. N.M. 305,466 P.2d 871, and cert. denied, 
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400 US. 842, 91S. Ct. 84, 27 L. Ed. 2d 77. 

Counsel's impressions of defendant's mental state 
insufficient. — "Wondering" about defendant's mental 
capacity which is based solely on counsel's impression was 
not reasonable cause for a belief that defendant was in- 
competent to stand trial. State v. Hovey, 1969-NMCA-049, 
80 N.M. 378, 456 P.2d 206, 

Medical records should be available to attorneys 
before trial. — Where there was no showing from the 
record that the disclosure of a psychiatric report to the 
prosecuting attorney in any way constituted a violation 
of defendant's fifth amendment rights, the court will 
not assume facts not supported by the record. A com- 
mitment to a public institution by court order is for es- 
sentially a public purpose, no matter who commenced it, 
and the medical records thereof should be available in 
advance of trial to both prosecution and defense. State v. 
Lopez, 1969-NMCA-057, 80 N.M. 599, 458 P.2d 851, cert. 
denied, 80 N.M. 607, 458 P.2d 859, and cert. denied, 398 
U.S. 942, 90 S. Ct. 1860, 26 L. Ed. 2d 279 (1970). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 21 Am. 
Jur. 2d Criminal Law § 109 et seq. 

Validity and construction of statutes providing for psy- 
chiatric examination of accused to determine mental con- 
dition, 832 A.L.R.2d 434. 

Power of court, in absence of statute, to order psychiatric 
examination of accused for purpose of determining mental 
condition at time of alleged offense, 17 A.L.R.4th 1274. 

Admissibility of results of computer analysis of defen- 
dant's mental state, 37 A.L.R.4th 510. 

Right of indigent defendant in state criminal case to as- 
sistance of psychiatrist or psychologist, 85 A.L.R.4th 19. 

Qualification of nonmedical psychologist to testify as 
to mental condition or competency, 72 A.L.R.5th 529. 


criminal trials, effective May 19, 2010. For provisions 
of former section, see the 2009 NMSA 1978 on NMOne 
Source,com. 


but mentally ill, effective May 19, 2010. For provisions of 
former section, see the 2009 NMSA 1978 on NMOne 
Source.com. 
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ARTICLE 10 
Commission of Crimes by Indians 


(Repealed by Laws 1995, ch. 40, § 0) 


31-10-1 to 31-10-3. Repealed. 


Repeals. — Laws 1995, ch. 40, § 1 repealed 31-10-1 relating to commission of crimes by Indians, effective 
through 31-10-38 NMSA 1978, as enacted by Laws 1864- ise 5, 1995. 
1865, ch, 21, §§ 1 and 2 and Laws 1889, ch, 140, § 1, 


ARTICLE 11 


Appeals and Post-Conviction Remedies 
Sec. | Sec. 
31-11-1, Stay of execution; release. 31-11-4. Directions following review brought by state. 
31-11-2., Appeal granted; defendant to be committed or 31-11-5. New trial granted; procedure i in district court. 
recognized. 31-11-6. Post- conviction remedy. 


31-11-3. Directions following review brought by defendant. 


31-11-1. Stay of execution; release. 


A. All appeals and writs of error in criminal cases have the effect of a stay of execution of the 
sentence of the district court until the decision of the supreme court or court of appeals. © 

B. Ifa defendant is convicted of a capital or violent offense and is sentenced to.death or a term 
of imprisonment not suspended in whole, he shall not be entitled to release pending appeal. 

C. If adefendant is convicted of a noncapital offense other than a violent offense and is sen- 
tenced to a term of imprisonment not suspended in whole, he shall not be entitled to release pend- 
ing appeal unless the court finds: 

(1) by clear and convincing evidence that the person is not likely to flee or pose a danger to 
the safety of any other person or the community if released; and _ 

(2) that the appeal is not for the purpose of delay and raises a pibeba eel question of cs 
or fact likely to result in reversal or an order for a new trial. 

D. As used in Subsections B and C of this section, "violent offense" means: 

(1) kidnaping; 

(2) criminal sexual penetration in the first or second degree; 

(3). armed robbery; 

(4) murder in the second gaan bes 

(5) aggravated burglary; 

(6) aggravated arson; or 

(7) assault with intent to commit violent felony upon peace officer. 

E. In all parole and probation revocation proceedings, where the alleged violation by the 
parolee or probationer of the conditions of release poses a threat to himself or others, the de- 
fendant shall not be entitled to be released on bail pending the decision on revocation. In those 
instances where the state has failed to conduct a preliminary parole revocation hearing on a 
parolee held for parole violations within sixty days of arrest, the parolee shall be eligible for 
bail. In all cases, the final parole revocation hearing shall be scheduled for hearing within sixty 
days of the parolee's return to the penitentiary. In the case of probation violation, if the final 
probation revocation hearing is not brought before the court within sixty days, then the proba- 
tioner shall be eligible for bail. 
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History: Laws 1917, ch. 43, § 58; 1927, ch. 93, § 10; 
C.S. 1929, § 105-2532; 1941 Comp., § 42-1502; 1953 
Comp., § 41-15-2; Laws 1966, ch. 28, § 59; 1981, ch. 
232, § 1; 1988, ch. 3, § 1. 

Cross references, — For rule of criminal procedure 
regarding release during trial, and release pending sen- 
tence, motion for new trial and appeal, see Rule 5-402 
NMRA. 

For similar appellate rule, see Rule 12-207 NMRA. 

For writs of error, see Rule 12-508 NMRA. 

The 1988 amendment, effective February 12, 1988, re- 
wrote former Subsection B and redesignated it as Subsec- 
tion E, and added present Subsections B, C and D. 

Applicability. — Laws 1988, ch. 3, § 2, effective Febru- 
ary 12, 1988, provides that the provisions of the act apply 
only to persons convicted for crimes committed on or after 
its effective date. 


ANNOTATIONS 


Rule 5-805 NMRA does not violate separation of 

powers. — Subsection H of Rule 5-805 NMRA, which re- 
quires dismissal of a probation violation proceeding if the 
time limits to hold an adjudicatory hearing are not met, 
does not infringe upon the substantive rights granted by 
the legislature in Sections 31-11-1 and 31-21-15 NMSA 
1978 and does not violate the separation of powers doc- 
trine. State v. Montoya, 2011-NMCA-009, 149 N.M, 242, 
247 P.3d 1127, cert. denied, 2011-NMCERT-001, 150 N.M. 
558, 263 P.3d 900. 
' No federal constitutional violations by denial of 
waiver. — Defendant's waiver of supersedeas was prop- 
erly denied where he agreed to serve time on his sentence 
pending appeal because he was unable to make’ appeal 
bond, and denial was not a violation of defendant's con- 
stitutional rights under the due process and equal protec- 
tion clauses of U.S. Const., amend. XIV. State v. Ramirez, 
1966-NMSC-042, 76 N.M. 72, 412 P.2d 246. 

Effect of writs of error at common law. — At com- 
mon law, a writ of error was not a supersedeas so as to 
discharge custody, but.in capital cases it operated to stay 
execution. Borrego v, Territory, 1896-NMSC-011, 8 N.M. 
446, 46 P, 349. ‘pare 

Defendant not obligated to make restitution dur- 
ing appeal. — A defendant is under no legal duty, except 
moral, perhaps, to make any restitution during the pen- 
dency of his appeal. State v. Cordova, 1983-NMCA-144, 
100 N.M. 643, 674 P.2d 533. 

Waiver of supersedeas. — There is no provision un- 
der New Mexico law for a waiver of supersedeas. State v. 
Ramirez, 1966-NMSC-042, 76 N.M. 72,412 P.2d 246. 

Pending appeal, safekeeping of prisoner sheriff's 
duty. — Pending appeal, the judge has no power to 
order one under sentence to be committed to peniten- 
tiary for safekeeping. The power of removal is in the 
hands of the sheriff, who is charged with safekeeping 
the prisoner. Parks v. Hughes, 1918-NMSC-094, 24 
N.M. 421, 174 P. 425. 

State solely responsible for cost of maintenance 
of convict. — When convict under sentence of death is, 
under this statute, confined in state penitentiary, pend- 
ing determination of his appeal, state has entire juris- 
diction over such convict and cannot recover cost of his 
maintenance from county. State v. Board of Comm'rs, 
1939-NMSC-059, 43 N.M. 521, 96 P.2d 290. 

District court abused its discretion in requiring 
corporate surety to the exclusion of individual sureties 
on a property bond. State v. Lucero, 1970-NMCA-057, 81 
N.M. 578, 469 P.2d 727. 

Filing notice of appeal does not divest district 
court of jurisdiction to hold probation revoca- 
tion hearing or revoke probation. State v. Rivera, 
2004-NMSC-001, 134 N.M. 768, 82 P.3d 939. 


APPEALS AND POST-CONVICTION REMEDIES 


31-11-1 


Probationer's sentence runs during pendency of 
appeal. — Nowhere in this section has the legislature 
expressly prohibited a probationer's sentence from run- 
ning during the pendency of his or her-appeal; moreover, 
the primary goal of probation, defendant rehabilitation, 
could be defeated by delaying the commencement of a de- 
fendant's probationary sentence pending appeal. State v. 
Rivera, 2004-NMSC-001, 134 N.M. 768, 82 P.3d 939, 

Section intended to function as appellate bail 
bond statute. — If the execution of a defendant's 
sentence was automatically stayed once he or she ap- 
pealed, then the defendant would have had no need for 


a statutory right to post an appeal bond. State v. Rivera, 


2004-NMSC-001, 134 N.M. 768, 82 P.3d 939. 

If a defendant remains on probation during the pen- 
dency of his or her appeal, an appeal bond becomes un- 
necessary because the defendant is already submitting to 
the punishment that an appeal bond would be fashioned 
to prevent the defendant from attempting to evade; thus, 
one of the primary purposes of this section as a whole — 
preventing the defendant from avoiding the consequences 
of his or her conviction and sentence — is inapplicable 
once the defendant is placed on probation. State v. Rivera, 
2004-NMSC-001, 134 N.M. 768, 82 P.3d 939. 

Subsection C(2) is constitutional. — The appeal-bond 
statute does not unduly burden or interfere with the New 
Mexico's courts responsibilities, and thus, the statute is con- 
stitutional. ‘State v. House, 1996-NMCA-052, 121 N.M. 784, 
918 P.2d 370, cert. denied, 121 N.M., 676, 916 P.2d 1343, 

Release under. this section is mandatory where 
defendants meet all of the requirements of Sub- 


‘section C, — When defendants satisfy the conditions 
.of § 31-11-1(C) NMSA 1978, the plain language of the 
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statute entitles them to release subject to the condi- 
tions of release imposed by the trial court. State v. Taylor, 
2021-NMSC-023. 

Defendants, having met all required conditions, 
were entitled to release pending appeal. — Where 
defendants, operators of a day care center, were convicted 
of two counts of child abuse after they failed to remove 
two children from a hot vehicle, which resulted in the 
death of one child and serious neurological injuries to the 
other child, and where, following trial, defendants estab- 
lished that they were not dangerous or a flight risk and 
raised substantial questions as to whether there was sub- 
stantial evidence establishing beyond a reasonable doubt 
that they recklessly disregarded the risk that the children 
would suffer great bodily harm or death when they failed 
to remove the children from the vehicle and as to whether 
the jury instruction properly reflected the legal theories 
presented to allow the jury to make an informed and 
unanimous decision, the district court erred in denying 


defendants' petition for release pending the resolution of 


their appeal, because defendants satisfied all the required 
conditions of § 31-11-1(C) NMSA 1978. Both issues raised 
by the defendants constitute substantial questions that if 
resolved in their favor would result in reversal or an order 
for a new trial. State v. Taylor, 2021-NMSC-023. 

Meaning of "substantial question". — A "substantial 
question" under Subsection C(2) is a question that is more 
than not frivolous. State v. House, 1996-NMCA-052, 121 
N.M. 784, 918 P.2d 370, cert. denied, 121 N.M. 676, 916 
P.2d 1343. 

Test for post-conviction bail. — Bail pending appeal 
is appropriate if, assuming that the "substantial question" 
is determined favorably to defendant on appeal, that "sub- 
stantial question" decision is likely to result in reversal or 
an order for a new trial on all counts on which imprison- 
ment has been imposed. State v. House, 1996-NMCA-052, 
121 N.M. 784, 918 P.2d 370. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
Jur, 2d Bail and Recognizance § 15 et seq; 21 Am. Jur. 2d 
Criminal Law § 896 et seq. 
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Bail: pending appeal from conviction, 19 A.L.R. 807, 45 
A.L.R, 458, 77 A:L:R. 1235. 

Supersedeas, stay on bail upon appeal in habeas corpus, 
63 A.L.R. 1460, 143 A.L.R. 1354. 


Mandamus to compel judge or other officer to grant ac- 


cused bail or accept proffered sureties, 23 A.L.R.2d 803. 

Effect of abolition of capital punishment on procedural 
rules governing crimes punishable by death-post-Furman 
decisions, 71 A:L.R.3d 453. 


‘CRIMINAL PROCEDURE 


31-11-4 


Right of defendant in state court to bail pending appeal 
from conviction - modern’cases, 28 A.L:R.4th 227. 

What is "a substantial question of law or fact likely to 
result in reversal or an order for a new trial" pursuant to 
18 USCS § 3143(b)(2) respecting bail pending appeal, 79 
A.L.R. Fed. 673. 

Abatement effects of accused's death before appellate 
review of federal criminal conviction, 80 A.L.R. Fed, 446. 

8 C.J.S, Bail; Release and Detention Pending Proceed- 
ings §§ 9, 24 to 30,.33 to es 


31-11-2. [Appeal granted; defendant to be Berar or G satnenlut sane ] 


If an appeal be granted, the dtishoite court shall order the defendant to be’ committed or rec- 
ognized and the commitment or recognizance shall be to the same effect as when the defendant ~ 


himself is appellant. 


History: Laws 1917, ch. 48, § 51; C.S..1929, § 105- 
2528; 1941 Comp,, § 42-1504; 1953. Comp., § 41-15-4.. 

Gniae references, — For rules for appeals, see Rules 
12-201 to 12-2-203 NMRA. 

For supersedeas and stay, see Rule 12-207 NMRA. 

For writs of error, see Rule 12-503 NMRA, 


Compiler's notes. — "Appeal", as used in. this section, 
apparently refers to an appeal by the state. 


ANNOTATIONS 


vegntey Jur. 2d, A.L.R. and C.J.S. nafereunes — 6 Am, 
Jur, 2d Appellate! Review § 358 et seq, 


31-11-3. Directions following review brought by defendant. 


In any criminal case, if the supreme court or court’ of appeals affirms'the judgment of the dis- 
trict court upon review brought by the defendant, it shall direct’ that the sentence pronounced be 
executed; and if the judgment is reversed, it shall direct a new trial or that the defendant be abso- 
lutely discharged according to the circumstances of the case. 


History: Laws 1917, ch, 43, § 55; 1927, ch. 98, § 8; 
C.S, 1929, § 105-2529; 1941 Comp., § 42-1505; 1953 
Comp,, § 41-15-65; Laws 1966, ch. 28,§ 60. 

Cross poldrdricaks — For similar appellate rule, see 
Rule 12-402 NMRA. 


ANNOTATIONS 


Supreme court's affirmance of execution not re- 
pealed by implication. — Statute providing that on af- 
firmance of conviction, supreme court shall direct. execution 
was not. repealed by implication as to capital cases by statute 
providing for. order of execution by district.court; Woo Dak 
San v, State, 1931-NMSC-056, 36 N.M. 58, 7 P.2d 940. 

When supreme court affirms decision without 
further investigation. — Where brief for defendant 
upon appeal contained such an unwarranted attack upon 
the trial judge, his conduct, rulings, and instructions, as to 
amount to a scandalous and impertinent attack upon the 
judiciary, supreme court was warranted in striking the 
brief and argument from the files, and affirming the deci- 
sion without further investigation. Tomlinson v. Territory, 
18938-NMSC-017, 7 N.M, 195, 33 P, 950, 

Notice not required as condition precedent to 
commitment order. — With the issuance of mandate by 
the appellate court, the district court is directed to issue 
a commitment order, Accordingly, the district court is not 
required to give notice to the defendant, his attorney, or 
his bondsmen as a condition precedent to the issuance of 
the commitment order. Jn re Martinez, 1982-NMSC-115, 
99 N.M. 198, 656 P.2d 861. 


Remand for new sentence instead of new trial. — 
Appellate courts have the authority to remand a case for 
entry of judgment on the lesser included offense and re- 
sentencing rather than retrial when the evidence does not 
support the offense for which the defendant was convicted 
but does support a lesser included offense. The rationale 
for this holding is that there is no need to retry a defen- 
dant for a lesser included offense when the elements of a 
lesser offense necessarily were proven to a jury beyond a 
reasonable doubt.in the course of convicting the defendant 
of the greater offense. State v. Haynie, 1994-NMSC-001, 
116 N.M. 746, 867 P.2d 416. 

Court of appeals lacks authority to modify con- 
tempt sentence. State v. Sanchez, 1976-NMCA-104, 89 
N.M. 673, 556 P.2d 359, 

Am. Jur, 2d, A.L.R..and C.J.S. references. — 5 Am. 
Jur, 2d Appellate Review § 591 et seq. 

Knowledge by defendant or his attorney, before return 
of verdict in criminal case, of misconduct in connection 
with jury after their retirement as affecting right to rever- 
sal, 96 A.L.R. 530, 

Appeal by state of order granting new trial i in criminal 


ease, 95 A.L.R.3d 596, 


Judgment favorable to convicted dfininal defendant 
in subsequent civil action arising out of same offense as 
ground for reversal of conviction, 96 A.L.R.3d 1174. 

Prosecutor's appeal in criminal case to racial, national, or 
religious prejudice as ground for mistrial, new trial, reversal, 
or vacation of sentence.- modern cases, 70 A.L.R.4th 664. 


31-11-4. Directions following review brought by state. 


In any criminal case, if the'supreme court or court of appeals affirms the judgment of the district 
court upon review brought by the state, it shall direct that the defendant be discharged; and if the 
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APPEALS AND POST-CONVICTION REMEDIES 


31-11-6 


judgment is reversed, it shall direct the district court to enter judgment on the verdict rendered, 
or, when no judgment has been rendered, to proceed to trial on the indictment or information. 


History: Laws 1917, ch. 43, § 56; 1927, ch. 93, § 9; 
C.S. 1929, § 105-2530; 1941 Comp., § 42-1506; 1953 
Comp., § 41-15-6; Laws 1966, ch. 28, § 61. 

Cross references. — For similar appellate rule, see 
Rule 12-402 NMRA. 


Severability. — Laws 1966, ch. 28, § 66, provides 
for the severability of the act if any part or application 
thereof is held invalid. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Appellate Review $ 591 et seq. 


$1-11-5. [New trial granted; procedure in district court.] 


The district court to which any criminal cause shall be remanded for new trial shall proceed 
thereon in same manner as if said cause had not been theretofore tried. 


History: Laws 1917, ch. 43, § 57; C.S. 1929, § 105- 
2531; 1941 Comp., § 42-1507; 1953 Comp., § 41-15-7. 

Cross references. — For appellate rule, see Rule 12- 
402 NMRA. 


ANNOTATIONS 


Definition of "new trial". — The usual definition of a 
new trial, both common law and statutory, is that it is a 
reexamination of an issue of fact in the same court after 
a verdict by a jury. State v. Nelson, 1959-NMSC-023, 65 
N.M, 403, 338 P.2d 301, cert. denied, 361 U.S. 877, 80S. Ct. 
142, 4 L, Ed. 2d 115. 

District court retries and reexamines all fact is- 
sues. — Since a vast majority of judicial pronouncements 
relative to a new trial state that it is a reexamination of an 
issue of fact in the same court, the legislature, by enacting 
this section, did not intend to provide that the trial judge 
who had presided over the original trial without objection 
could be ousted of jurisdiction to retry the case. Nor does 
this statutory provision contemplate a new information or 
indictment, rearrest or a new preliminary hearing. This 
section simply means that the district court to which any 


31-11-6. Post-conviction remedy. 


case is remanded for a new trial shall reexamine and re- 
try all issues of fact. State v. Nelson, 1959-NMSC-023, 65 
N.M. 403, 338 P.2d 301, cert. denied, 361 U.S. 877, 80 S. Ct. 
142, 4 L. Ed. 2d 115. 

Reexamination of fact not admissiblity of evi- 
dence. — This section simply means that the district 
court to which any case is remanded for a new trial 
shall re-examine and re-try all issues of fact. Neither the 
wording nor the title of the act of which this section is, 
a part suggests in any manner that it applies to the ad- 
missibility of evidence upon retrial. State v. De Santos, 
1978-NMCA-012, 91 N.M. 428, 575 P.2d 612. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur. 2d New Trial §§ 587 to 590. 

Right of indigent defendant in criminal case to aid of 
state as regards new trial, 55 A.L.R.2d 1072. 

Conviction of lesser offense as bar to prosecution for 
greater offense on new trial, 61 A.L.R.2d 1141. 

Propriety of increased punishment on new trial for 
same offense, 12 A.L.R.3d 978. 

Appeal by state of order granting new trial in criminal 
case, 95 A.L.R.3d 596. 


A prisoner in custody under sentence of a court established by the laws of New Mexico claiming 
the right to be released upon the ground that the sentence was imposed in violation of the con- 
stitution of the United States, or of the constitution or laws of New Mexico, or that the court was 
without jurisdiction to impose such sentence, or that the sentence was in excess of the maximum 
authorized by law, or is otherwise subject to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 

A. A motion for such relief may be made at any time. 

B: Unless the motion and the files and records of the case conclusively show that the prisoner 
is entitled to no relief, the court shall cause notice thereof to be served upon the district attorney 
of the judicial district in which such motion is pending, appoint local counsel if the prisoner is 
indigent, grant a prompt hearing therein, determine the issues and make findings of fact and 
conclusions of law with respect thereto. If the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not authorized by law, or otherwise open to collat- 
eral attack, or that there has been such a denial or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner or resentence him, or grant a new trial, or 
correct the sentence, as may appear appropriate. 

C. A court may entertain and determine such motion without requiring the production of the 
prisoner at the hearing. 
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CRIMINAL PROCEDURE 


31-11-6 


D. The sentencing court shall not be required to entertain a second or successive motion for 


similar relief on behalf of the same prisoner. 


E. An appeal may be taken from the order entered on the motion as from a final fadgmienta in 
the manner and within the time provided in Section 21-2-1(5) New Mexico Statutes eee 


1953 Compilation. 


F. An application for a writ of habeas corpus in behalf of a prisoner who is authorized to apply 
for relief by motion pursuant to this section shall not be entertained if it appears that the appli- 
cant has failed to apply for relief by motion to the court which sentenced him, or that such court 
has denied him relief, unless it also appears that the remedy by motion is inadequate or ineffective 
to test the legality of his detention, or that a habeas corpus proceeding is pending at the effective 


date of this section. 


G. This section shall not apply to municipal or justice of the peace courts [magistrate courts]. 


History: 1953 Comp., § 41-15-8, enacted by Laws 
1966, ch. 29, § 1. 

Compiler's notes. — Section 21-2-1(5), 1953 Comp., 
referred to in Subsection E, was Rule 5 of the "Supreme 
Court Rules." The "Supreme Court Rules" were super- 
seded by rules adopted by the supreme court in 1973, 
1974 and 1975. For present, similar provisions, see Rule 
12-201 NMRA. Rule 1-093 NMRA was superseded by Rule 
5-802 NMRA ‘as to all motions for post-conviction relief 
filed on or after September 1, 1975: 

The office of justice of the peace has been abolished, 
and the jurisdiction, powers and duties have been trans- 
ferred to the magistrate court. See 35-1-38 NMSA 1978. 


ANNOTATIONS 


Habeas corpus. — An inmate may not resort to this 
section when the relief sought can be obtained directly by 
writ of habeas corpus and a habeas corpus petitioner is not 
required to first seek relief by a post-conviction remedy mo- 
tion before seeking a writ of habeas corpus. Cummings v. 
State, 2007-NMSC-048, 142 N.M. 656, 168 P.3d 1080, 

Preemption by Rule 5-802 NMRA, — This section 
has been preempted by Rule 5-802 NMRA, which governs 
the procedure for filing a writ of habeas corpus, State v. 
Peppers, 1990-NMCA-057, 110 N.M. 393, 796 P.2d 614, 
cert. denied, 110 N.M. 260, 794 P.2d 734. 

Conflicts controlled by Rule 5-802 NMRA. — This 
section does not provide a post-conviction remedy to the ex- 
tent that it conflicts with N.M.R. Crim. P, 57 (now Rule 5-802 
NMRA). State v. Garcia, 1984-NMCA-009, 101 N.M. 232, 680 
P.2d 613, cert. quashed, 101 N.M. 189, 679 P.2d 1287. 

Generally. — In a post-conviction proceeding, the is- 
sue is not the guilt or innocence of the prisoner; the is- 
sue is the validity of the conviction. State v. Ramirez, 


1967-NMSC-210, 78 N.M. 418, 432 P.2d 262 (decided prior 


to adoption of Rule 5-802 NMRA), 

Sixth amendment right to counsel inapplicable, — 
Right to counsel provided by the U.S. Const., amend. VI 
does not apply to post-conviction relief proceedings. State 
v, Ramirez, 1967-NMSO-210, 78 N:M. 418, 432 P.2d 262 
(decided prior to adoption of Rule 5-802 NMRA), 

Absent constitutional requirement, appointment 
of counsel within court's discretion. State v. Ramirez, 
1967-NMSC-210, 78 N.M. 418, 482 P.2d 262 (decided prior 
to adoption of Rule 5-802 NMRA), 

Proceeding independent civil action before crim- 
inal procedure rules enacted. — Prior to enactment of 
criminal procedural rules, a Rule 1-093 NMRA or proceed- 
ing under this section was an independent civil action, 
and, therefore, Rule 1-052 NMRA, requiring the making 
of findings of fact, applied to such procéedings. State v. 
Hardy, 1967-NMSC-203, 78 N.M. 374, 431 P.2d 752 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Definition of "conclusive". — The term "conclu- 
sive" means "beyond question," "beyond dispute," or "so 


irrefutable as to end all uncertainty or question." State v. 
Sanchez, 1966-NMCA-002, 78 N.M. 25, 420 P.2d 786 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Claims for relief must be specific. — Where defen- 
dant does not in any way specify or particularize claimed 
vital points, claimed errors or claimed discrepancies, a 
mere allegation of incompetence of attorney or inefficiency 
is not ground for relief, State v.. Crouch, 1967-NMSC-093, 
77 N.M. 657, 427 P.2d 19 (decided prior to adoption of Rule 
5-802 NMRA). 

Defendant must allege some factual basis for re- 
lief sought. — Vague conclusional charges do not raise 
an issue which demands an inquiry, State v. Sexton, 
1968-NMCA-003, 78 N.M. 694, 437 P.2d 155; State v. Wil- 
liams, 1967-NMSC-224, 78 N.M. 481, 482 P.2d 396 (de- 
cided prior to adoption of Rule 5-802 NMRA), 

Denial or absence of counsel is issue raisable on 
collateral attack. State v, Hardy, 1967-NMSC-203, 78 
N.M. 374, 4381 P.2d 752 (decided prior to adoption of Rule 

5-802 NMRA), 

Motion to vacate sentence. — Motion to vacate sen- 
tence which raised no new grounds for relief not raised 
in previous habeas corpus proceeding was properly found 
to be repetitious, even though transcript.of habeas corpus 
proceeding was never admitted into evidence. Lott v. State, 
1967-NMSC-073, 77 N.M. 612, 426 P.2d 588 (decided prior 
to adoption of Rule 5-802 NMRA). 

What motion to vacate includes. — A petitioner is 
not entitled upon a motion to vacate a sentence to have 
his case retried on the facts, and only rarely may he raise 
questions of law which could have been raised by appeal. 
State v. Selgado, 1967-NMSC-147,.78 N.M. 165, 429 P.2d 
363 (decided prior to adoption of Rule 5-802 NMRA), 

No basis for relief where claim of entrapment. — 

A claim of entrapment’ does not state a basis for post- 
conviction relief, State v. Simien, 1968-NMSC-025, 78 N.M. 
709, 437 P.2d 708; State v, Apodaca, 1967-NMSC- 218, 78 
N.M, 412, 482 P.2d 256 (decided prior to adoption of Rule 


 §-802 NMRA). 


Or where mere ‘allegation of perjury.:— A mere 
allegation of perjury does not entitle defendant to post- 
conviction relief. A charge of perjury, which neither names 
or identifies the witnesses who committed the perjury nor 
specifies the claimed false statements, is not sufficient basis 


_. for relief: State v. Crouch, 1967-NMSC-093, 77 N.M. 657, 427 


~ P.2d 19 (decided prior to adoption of Rule 5-802 NMRA). 
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Or conclusion that due process denied. — A mere 


conclusion that due process, was denied is not sufficient 


basis for relief. State v, Crouch, 1967-NMSC-093, 77 N.M. 
657, 427 P.2d 19 (decided prior to adoption of Rule 5- 802 
NMRA). ’ 

Or. credibility of witness, — Credibility of a witness 
does not provide a ground for post-conviction relief. State 
v. Williams, 1967-NMSC-224, 78 N.M. 431, 432-P.2d 396 
(decided prior to adoption of Rule 5-802 NMRA). 
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Or general claim that attorney was pro forma 
rather than zealous and active does not provide a basis for 
post-conviction relief, State v. Apodaca, 1967-NMSC-218, 
78 N.M. 412, 432 P.2d 256 (decided prior to adoption of 
Rule 5-802 NMRA). 

Or where dissatisfaction with results obtained 
through the efforts of attorney does not provide a basis for 
post-conviction relief. State v. Apodaca, 1967-NMSC-218, 
78 N.M. 412; 482 P.2d 256 (decided yeiay to adoption of 
Rule 5-802 NMRA). 

Representation at preliminary hearitt affords no 
basis for relief. — Claim that defendant was entitled to 
counsel when he appeared before 'the magistrate states no 
basis for post-conviction relief where defendant was rep- 
resented by counsel \at preliminary hearing. State v. Apo- 
daca, 1967-NMSC-218, 78 N.M. 412, 432 P.2d 256 (decided 
prior to adoption of Rule 5-802 NMRA). 

Or where record shows adequate representation, — 
Claim ‘that defendant is unlearned, has little education 
and "did not fully understand everything that made up his 
trial" does not set forth a basis for relief, where the record 
on the trial and the direct appeal shows thatihis attorneys 
protected his rights.:State v. Williams;:1967-NMSC-224, 
78 N.M. 431, 432 P.2d 396 (decided prior to adoption of 
Rule 5-802 NMRA), 

Or that counsel fails to advise defendant of po- 
tential appeal. — Where defendant's motion does not 
assert that any official in New Mexico's system of justice 
rejected a request for counsel or failed to take steps to- 
ward appointment of counsel after having knowledge of 
defendant's indigency and desire for counsel on appeal, 
nor does the motion assert that defendant made any re- 
quest to be furnished appellate counsel, the claim that 
counsel did not advise defendant that he could appeal as 
an indigent does not set forth a basis for post-conviction 
relief. State v. Raines, 1967-NMCA-026, 78 N.M. 579, 
434 P.2d 698 (decided prior to adoption of Rule 5-802 
NMRA), 

Or complaint with attorney's trial tactics. — The 
petitioner is not entitled to post-conviction’relief on the 
grounds that the result might have been different if differ- 
ent trial tactics and strategy had been employed as where 
the petitioner discussed a change of venue with his. at- 
torney because of certain publicity, and that after consid- 
eration, his counsel decided against seeking the change. 
He cannot now complain of that decision. State v, Selgado, 
1967-NMSC-147, 78 N.M. 165, 429 P.2d 363 (decided prior 
to adoption of Rule 5-802 NMRA). ~ 

Claims concerning procedure afford no basis for 
relief. — Where, at the time defendant's suspended sen- 
tence was revoked, the ‘statutory procedure was not fol- 
lowed, but the record shows that counsel was present with 
defendant at the time of the revocation, that neither the de- 
fendant nor his counsel had any objections to the procedure 
that was in fact followed and defendant, in response to the 
court's question, stated that he did not desire further hear- 
ing on the motion to revoke the suspended sentence, this is 
a claim concerning the conduct of the proceeding and how 
it was managed and it does not set forth a basis for relief. 
State v. Raines, 1967-NMCA-026, 78 N.M. 579, 434 P.2d 698 
(decided prior to adoption of Rule 5-802 NMRA),.. ., 

No grounds for relief where factual questions 
already resolved. — Whether defendant was properly 
tried for first-degree murder rather than voluntary man- 


APPEALS AND POST-CONVICTION REMEDIES 
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-No counsel appointed when motion groundless. — 
Where a motion has been filed in a post-conviction pro- 
ceeding, but is completely groundless, counsel need not be 
appointed to represent the defendant. State v, Ramirez, 
1967-NMSC-210, 78 N.M. 418, 432 P.2d 262 (decided prior 
to adoption of Rule 5-802 NMRA). 

Or when prisoner explores possibility of motion. — 
Where the conviction has been affirmed on direct review, 
the trial court is not required to appoint counsel to assist 
the prisoner in exploring the possibilities for post-conviction 
relief, State v. Ramirez, 1967-NMSC-210, 78 N.M. 418, 482 
P,2d 262 (decided prior to adoption of Rule 5-802 NMRA). 

Not enough to show indigency hampered employ- 
ment of counsel. — For a petitioner to be: entitled to 
post-conviction relief, it is not enough to show that indi- 
gency occasioned the petitioner's inability to employ coun- 
sel or to appeal;.the petitioner must show that the state 
deprived him of his fourteenth amendment rights. State 
action is shown when a responsible official in the state's 
system of justice rejects a request for counsel or fails to 
take proper steps toward appointment of counsel for a 
convicted defendant when he has knowledge of the defen- 
dant's indigency and desire for appellate counsel. State v. 
Raines, 1967-NMCA-026, 78 .N.M. 579, 434 P.2d 698 (de- 
cided prior to adoption of Rule’ 5-802. NMRA), 

Where motion groundless, court under no duty to 
appoint counsel, — Where the motion for post-conviction 
relief is completely groundless, the trial court need not ap- 
point counsel to represent defendant in connection with 
the motion and may determine the motion without the 
presence of defendant. State v. Sanchez, 1966-NMCA-002, 
78 N.M. 25, 420 P.2d 786 (decided prior to adoption of Rule 
5-802 NMRA). 

Waiver of prior defects bars post-conviction re- 
lief. — Absent a showing of prejudice, the plea at arraign- 


_ment waived prior defects in the proceedings. Here, while 


slaughter are factual questions which the jury resolved . 


by its verdict and present no grounds for relief. State v. 
Williams, 1967-NMSC-224, 78 N.M. 431, 432 P.2d 396 (de- 
cided prior to adoption of Rule 5-802 N MRA). 

Time for appointing counsel. — Once, however, the 
prisoner alleges some factual basis raising a substan- 
tial issue, counsel must be appointed. State v. Ramirez, 
1967-NMSC-210, 78 N.M. 418, 432 P.2d 262 (decided prior 
to adoption of Rule 5-802 NMRA). 


prejudice is claimed, it is not shown. Thus, defendant fails 
to set forth a basis for post-conviction relief. State v. Rob- 
inson, 1967-NMSC-220, 78 N.M. 420, 482 P.2d 264 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Illegal arrest not ground for attacking judgment. — 
Claim of illegal arrest, in itself, is not a proper ground for 
attacking a judgment under post-conviction remedy. State 
v. Gibby, 1967-NMSC-219, 78 N.M. 414, 432 P.2d 258 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Successive motions. — It.is within the discretion of 
the trial court either to grant or deny successive motions. 
Lott v, State, 1967-NMSC-073, 77 N.M. 612, 426 P.2d 588 
(decided prior to adoption of Rule 5-802 NMRA), 

Subsequent application. — If doubts arise in partic- 
ular cases as to whether the grounds in a subsequent ap- 
plication are different, they should be resolved in favor of 
the applicant. State v. Canales, 1967-NMSC-221, 78 N.M. 
429, 432 P.2d 394 (decided prior to adoption of Rule 5-802 
NMRA). : 

Burden on applicant to show need for redetermi- 
nation. — The burden is on the applicant to show that, 
although the ground of the new application was deter- 
mined against him on the merits of a prior application, 
the ends of justice would be served by a redetermination 
of the ground. State v. Canales, 1967-NMSC-221, 78 N:M. 
429, 432 P.2d 394 (decided prior to adoption of Rule 5-802 
NMRA). 

No redetermination of trial issues. — Where the ex- 
tent of defendant's drinking was an issue at the trial, it 


_ is not to be redetermined in a post-conviction proceeding. 


State v. Williams, 1967-NMSC-224, 78 N.M. 431, 432 P.2d 
396 (decided prior to adoption of Rule 5-802 NMRA). 
Refusal of application. — A second or successive ap- 
plication may be refused only if the prior denial rested on 
an adjudication of the merits of the ground presented in 
the subsequent: application. This means that an eviden- 


tiary hearing must have been held in the prior application 
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if factual issues were raised and it was not denied on 
the basis that the files and records conclusively resolved 
those issues, State v. Canales, 1967-NMSC-221, 78 N.M. 


429, 432 P.2d 394 (decided prior to adoption of Rule 5-802 | 


NMRA). 

Remedy not intended as substitute for appeal. — 
Post-conviction proceedings are not intended for, or to be 
utilized as a substitute for appeal as a means of correct- 
ing errors occurring during the course of a trial, or to get 
reconsideration of matters considered on appeal. State v. 
Williams, 1967-NMSC-224, 78 N.M. 431, 432 P.2d 396 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Filing of notice of appeal jurisdictional. — The 
timely filing.of a notice of appeal is jurisdictional and if 
it has not been complied with, in the absence of excusable 
neglect, the court is bound to act on its own motion and 
dismiss the appeal for lack of jurisdiction, even though the 
parties do not raise the question of jurisdiction. State v. 
Weddle, 1967-NMSC-027, 77. N.M. 417, 423 P.2d 609 (de- 
cided prior to adoption of Rule 5-802 NMRA). 

Issues decided on appeal not relitigated. — Is- 
sue concerning prior convictions and the state's use of an 
"F.B.I. rap sheet" was raised and decided on defendant's 
appeal and may not be relitigdted in post-conviction pro- 
ceedings. State v. Williams, 1967-NMSC-224,; 78 N.M. 
431, 432 P.2d 396 (decided prior to adoption of Rule 5-802 
NMRA), 

Attack on district court's conclusion of law must 
fail. — Where there is conflict in appellant's attack on 
the district court's conclusion of law, that appellant know- 
ingly, intelligently and voluntarily, while being advised 
by competent counsel, entered a plea of guilty, must fail. 
State v. Simien, 1968-NMSC-025, 78 N.M. 709, 437 P.2d 
708 (decided prior to adoption of Rule 5-802 NMRA). 


CRIMINAL PROCEDURE 


31-12-3 


Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). 

For article, "Jurisdiction as May Be Provided by Law: 
Some Issues of Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev. 215 (2006). 

Am, Jur. 2d, A.L.R. and C.J.S. rinfendhoes: —18Am. 
dur. 2d Coram Nobis and Allied Statutory Remedies §§ 4, 
5, 7, 17, 21, 44 to 48, 52 to 54, 56, 57, 59, 60. 

Power of successor judge taking office during term-time 
to vacate, etc., judgment entered by his predecessor, 11 
A.L.R.2d 1117. 

Motion to vacate judgment on order as constituting gen- 
eral appearance, 31 A.L.R.2d 262. 

Incompetency of counsel.chosen by accused: as nffeate 
ing validity of conviction, 74 A.L.R.2d 1390, 34 A.L.R.3d 
470, 2,A.L.R.4th 27, 2 A.L.R.4th 807, 13 AL:R.4th 533, 15 
A.L.R.4th 582, 18 A.L.R.4th 360, 26 A.\L.R. Fed. 218; 53 
A.L.R. Fed. 140. 

Post-conviction procedure for raising contention that 
enforcement of penal statute or law is unconstitutionally 
discriminatory, 4 A.L.R.3d 404. 

When criminal case becomes moot so as to preclude re- 
view of or attack on conviction or sentence, 9 A.L.R.3d 462. 

Right to a jury trial on motion to vacate judgment, 75 
A.L,R.3d 894. 

Coram nobis on ground of other’ s confession to crime, 46 
A.L.R.4th 468. 

Power of successor judge taking office during term tines 
to vacate, set aside, or annul judgment entered by his or 
her predecessor, 51 A.L.R.5th 747. 

24 C.J.S. Criminal Law §§ 1610 to 1618, 1620 to 1629, 
1633 to 1637, 1742. 


ARTICLE 12 


Fines, Fees and Costs 


Sec. 

31-12-1, 31-12-2. Repealed. 

31-12-3. Paying fines, fees or costs in installments; com- 
munity service option. 

31-12-4, 31-12-5, Repealed. 

31-12-6. Costs of conviction. 

31-12-7. Motor vehicles; influence of intoxicating liquor 
or drugs; fee upon conviction. 

31-12-8. Controlled substances; fee upon conviction; mu- 
nicipal ordinance requirement. 


31-12-1, 31-12-2. Repealed. 


Repeals. — Laws 1983, ch. 51, § 1, repealed 31-12-1 
and 31-12-2 NMSA 1978, relating to the reporting of fines 


Sec. 

31-12-9. Crime laboratory fund created; appropriation, 

31-12-10. Repealed. 

31-12-11. Court fees; deposit in the domestic violence of- 
fender treatment or intervention fund. 

31-12-12. Domestic violence offender treatment or inter- 
vention fund created; appropriation; pro- 
gram requirements. . 

31-12-13, Crime victims reparation fee. 


by the county clerk and their credit to the state school 
fund, and the collection of fines by sheriff, respectively. 


31-12-3. Paying fines, fees or costs in installments; SY service 
option. 


A. Any person sentenced to pay a fine or to pay fees and costs in any criminal proceeding 
against him, either in addition to or without a term of imprisonment, may in the discretion of the 
court be allowed to pay such fine, fees or costs in installments of such amounts, at such times and 
upon such conditions as the court may fix. The defendant may also be required to serve a period 
of time in labor to be known as "community service" in lieu of all or part of the fine. If unable to 
pay the fees or costs, he may be granted permission to perform community service in lieu of them 
as well. The labor shall be meaningful, shall not be suspended or deferred and shall be of a type 
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31-12-4 FINES, FEES AND COSTS 31-12-6 


that benefits the public at large or any public, charitable or educational entity or institution and 
is consistent with Article 9, Section 14 of the constitution of New Mexico. Any person performing 
community service pursuant to court order shall be immune from civil liability arising out of the 
community service other than for gross negligence, shall not be entitled to wages or considered 
an employee for any purpose and shall not be entitled to workers’ compensation, unemployment 
or any other benefits otherwise provided by law. Instead, a person who performs community ser- 
vice shall receive credit toward the fine, fees or costs at the rate of the prevailing federal hourly 
minimum wage. Unless otherwise provided, however, the total fine, fees and costs shall be payable 
forthwith. 

B. The court may at any time revise, modify, reduce or enlarge the amount of the installment 
or the time and conditions fixed for payment of it. 

C.. When a defendant sentenced to pay a fine in installments or ordered to pay fees or costs 
defaults in payment, the court, upon motion of the prosecutor or upon its own motion, may require 
the defendant to show cause why his default should not be treated as contumacious and may issue 
a summons or a warrant of arrest for his appearance. It.shall be a defense that the defendant did 
not willfully refuse to obey the order of the court or that he made a good faith effort to obtain the 
funds required for the payment. If the defendant's default was contumacious, the court may order 
him committed until the fine or a specified part of it or the fees or costs are paid. The maximum 
term of imprisonment for such contumacious nonpayment shall be specified in the order of com- 
mitment. 

D, Ifit appears that a defendant's default in the payment of a fine, fees or costs is not contuma- 
cious, the court may allow the defendant additional time for payment, reduce the amount of the 
fine or of each installment, revoke the fine or the unpaid portion in whole or in part or require the 
defendant to perform community service in lieu of the fine, fees or costs, 


History: 1953 Comp., § 41-21-8, enacted by Laws limits on the automatic revocation of probation where an 
1971, ch. 236, § 1; 1991, ch. 54, § 1; 1993, ch. 155, § 1. indigent defendant is unable to pay a fine or restitution. 
The 1993 amendment, effective July 1, 1993, substi- Those substantive limits require that: (1) There must be 
tuted "shall be meaningful, shall not be suspended or de- an inquiry into the reasons for the failure to pay; (2) if the 
ferred and shall" for "must" and changed the style of the reasons for defendant's failure to pay are either not will- 
constitutional reference in the fourth sentence of Subsec- ful or indicate an inability to pay, the court must consider 
tion A. alternatives to incarceration; and (3) only if alternative 
The 1991 amendment, effective June 14, 1991, re- measures do not meet the state's interests, then the court 
wrote this section to the extent that a detailed comparison may order confinement. State v. Parsons, 1986-NMCA-027, 

would be impracticable. 104 N.M. 123, 717 P.2d 99. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 21 Am. 

ANNOTATIONS Jur, 2d Criminal Law § 944 et seq. 


Substantive limits on revocation of probation Indigency of offender as affecting validity of imprison- 
when unable to pay fine. — This section must be read ment as alternative to payment of fine, 31 A.L.R.3d 926. 
together with the ruling of the United States supreme Recovery under state law of attorney's fees by law pro 
court in Bearden v. Georgia, 461 U.S. 660, 108 S. Ct. 2064, se litigant, 14 A.L.R.5th 947, 


76 L. Ed. 2d 221 (1983), which recognized substantive 36A CJS. Fines § 6. 


31-12-4, 31-12-5. Repealed. 

Repeals. — Laws 1983, ch. 51, § 1, repealed 31-12-4 
and 31-12-5 NMSA 1978, relating to fees in criminal cases 
and the charging of illegal fees, respectively. 


31-12-6. Costs of conviction. 


In every case wherein there is a conviction, the costs may be adjudged against the defendant. 


History: Laws 1858-1859, p. 30; C.L, 1865, ch. 46, ANNOTATIONS 
§ 14; C.L. 1884, § 2506; C.L. 1897, § 3445; Code 1915, ; : 
§ 4450; C.S. 1929, § 105-2229; 1941 Comp., § 42-1304; Assessment of costs requires statutory authority. — 
1953 Comp., § 41-13-4; Laws 1972, ch. 71, § 16. The assessment of costs in criminal cases was unknown 
Cross references. — For payment of fine or costs in at common law and therefore requires statutory authority. 
installments, see 31-12-3 NMSA 1978. State v. Valley Villa Nursing Ctr., Inc., 1981-NMCA-133, 97 


N.M: 161, 637 P.2d 848; State v. Hudson, 2003-NMCA-139, 
134 N.M. 564, 80 P.3d 501. . 
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31-12-7 CRIMINAL PROCEDURE 31-12-7 


Statutes assessing costs must be strictly con- "Costs" given broad coverage. — Concerning jury 
strued, — Since statutes authorizing costs in criminal fees, jury mileage, jury meals, bailiffs' mileage and sher- 
cases are penal in nature, they must be strictly construed. iffs' costs, the word "costs," in this section, is broad enough 
State v. Valley Villa Nursing Ctr. Inc., 1981-NMCA-133, - to cover all costs. In the absence of a specific statute de- 
97 N.M. 161, 637 P.2d 843. *.,. tailing what are proper items of cost in New Mexico or in 

Assessment of costs against state not authorized. ~ the absence of a New Mexico supreme court case saying 
Neither this section nor any other statutory provision that jury fees, jury mileage, bailiffs' mileage and sheriffs’ 
provides for the recovery of costs against the state in a costs are not proper items of costs, same can continue to be 
criminal case; the legislature has made a conscious deter- _charged as proper items of court costs. 1955-56 Op. Att'y 
mination that only a convicted defendant will be liable for Gen. No, 56-6554, See State v. Ayala, 1981-NMCA-008, 95 
costs. State v. Hudson, 2003-NMCA-139, 134 N.M., 564, 80 N.M. 464, 623 P.2d 584. 

P.3d 501, Includes collection of incidental fees. — Witness 

"Defendant" excludes defense counsel. — Strict fees, witness mileage, docket fees and’ justice of the peace 
construction of the term "defendant" precludes requir- (now magistrate) fees are necessary and incidental costs 
ing defendant's counsel from paying costs. State v. Rivera, that can be collected as court costs. 1955-56 Op, Att'y Gen. 
1998-NMSC-024,.125 N.M. 532,964 P.2d 93, ‘No. 56-6554. See State v. Ayala, 1981-NMCA-008, 95 N.M. 

Specific provision in 31-20-6 NMSA 1978 controls: 464, 623 P.2d 584. 
over this section. — Since the legislature made a spe- Word "costs" undoubtedly means incidental costs, 
cific provision for costs as a condition of probation in Sec- or those necessary costs spent by the state in the pros- 
tion 31-20-6 NMSA 1978, that specific provision controls  - ‘ecution of the case. 1955-56 Op. Att'y Gen. No. 56-6554. 
over the general provisions of this section. State .v. Ayala, See State v. Ayala, 1981-NMCA-008, 95 N.M. 464, 623 P.2d 
1981-NMCA-008, 95 N.M. 464, 623 P.2d 584. 584, 

Jury and bailiff costs not assessable against de- “Section permits assessment of costs against ae 
fendant, — Jury and bailiff costs are part’of the general fendant upon deferred sentence. — The authoriza- 
expense of maintaining a system of courts andthe ad- tion in this section that costs may be adjudged :against 
ministration of justice and may not be assessed against the defendant, based on a conviction, permits assessment 
a defendant if they were assessed independently of any -of costs against a defendant whose sentence is deferred. 
condition of probation. State v. Ayala, sate ia 008, 95 State v. Ayala, 1981-NMCA-008, 95 N.M. 464, cae Pad 
N.M. 464, 623 P.2d 584. 584. 

Restitution may not be ordered as a en of pros- Effect of juvenile's conviction, — This nectiond pro- 
ecution. — Where defendant was ordered as part of her vides that costs may be assessed against a criminal de- 
sentence, following a guilty plea to the offense of forgery, fendant. If a juvenile were convicted of involuntary man- 
to pay restitution for the costs of her extradition from slaughter, costs could be assessed against him, and if not 
New York, the restitution order could not have been au- paid :he could be remanded to the custody, of the county 
thorized by the district court pursuant to this section sheriff and be lodged in the county jail if he would not or 
because extradition costs fall under the same category of could not pay the costs assessed against him. 1957-58 Op. 
expenses required to administer a system of justice, and it Att'y Gen, No. 57-95. 
is settled law that costs assessed against a defendant can- Am. Jur, 2d, A.L.R. and C.J.S. references, - — 20 Am. 
not include the general expense of maintaining a system Jur, 2d Costs § 105 et seq. 
of courts and the administration of justice. State 1 v. George, Defendant in criminal prosecution, costs as chargeable 
2020-NMCA-039. to, 65 A,L.R.2d 854. 

No grand. jury expenses, — Although the expense of Validity of requirement that, as condition of probation, 
a grand jury investigation may be unusual and bears a indigent defendant reimburse defense costs, 79 A.L:R.3d 
direct relation to the defendant, this section does not au- 1025. : 
thorize the assessment of grand jury expenses since they Abatement of state criminal case by accused's 
are costs incurred before a criminal case is commenced death pending appeal of conviction - modern cases, 80 
and not costs in a case wherein there is a conviction, State A.L.R.4th 189, 

v. Valley Villa Nursing Ctr., Inc,, 1981-NMCA-183, 97 N,M. Recovery under state law of attorney's fees’ iy law pro 
161, 637 P.2d 843. se litigant, 14 A.L.R.5th 947.’ 


20 C.J.S. Costs § 51. 


31-12-7, Motor vehicles; influence of intoxicating liquor or drugs; fee | 
upon conviction. 


Notwithstanding the provisions of Section 66-8-102 NMSA 1978 or any municipal ordinance 
that prohibits driving while under the influence of intoxicating liquor or drugs, a person convicted 
of a violation of Section 66-8-102 NMSA 1978 or a violation of a municipal ordinance that prohibits 
driving while under the influence of intoxicating liquor or drugs shall be assessed by the court, in 
addition to any other fee or fine: | 

A. a fee of eighty-five dollars ($85.00) to defray the costs of chemical and other tests used to 
determine the influence of liquor or drugs; and 

B. a fee of seventy-five dollars ($75.00) to fund comprehensive community programs for the 
prevention of driving while under the influence of intoxicating liquor or drugs and for other traffic 

safety purposes. | 


History: Laws 1981, ch. 367, § 1; 1988, ch. 56, § 5; 
1991, ch, 245, § 1; 1997, ch. 208, § 1; 2010, ch. 5, § 1. 
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Cross references. — For the traffic offense of being 
under the influence of intoxicating liquor, see 66-8-102 
NMSA 1978. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A, increased the fee from sixty five dollars ($65.00) 
to eighty five dollars ($85.00). 

The 1997 amendment, effective June 20, 1997, in Sub- 
section A, substituted "sixty-five dollars ($65.00)" for "thirty- 
five dollars ($35.00)" and made a minor stylistic change. 

The 1991 amendment, effective October 1, 1991, des- 
ignated a formerly undesignated provision as Subsection 


FINES, FEES AND COSTS 


31-12-9 


A; added Subsection B; and made minor stylistic changes 
in the introductory paragraph. 

The 1988 amendment, effective July 1, 1988, sub- 
stituted "Section 66-8-102 NMSA 1978" for "Section 66- 
8-110 NMSA 1978" near the beginning of the section, 
inserted provisions following the two section references, 
regarding violation of a municipal ordinance prohibiting 
driving while under the influence of intoxicating liquor 
or drugs, inserted "by the court" near the end and substi- 
tuted "thirty-five dollars ($35.00)" for "twenty-five dollars 
($25.00)" also near the end. 


31-12-8. Controlled substances; fee upon conviction; municipal 


ordinance requirement. 


A. A person convicted of a violation of the provisions of the Controlled Substances Act [30-31-1 
NMSA 1978] or a person convicted of distribution or possession of a controlled substance pursuant 
to municipal ordinance shall be assessed, in addition to any other fee or fine, a fee of seventy-five 
dollars ($75.00) to defray the costs of chemical and other analyses of controlled substances. 

B. Every municipality which has enacted an ordinance making possession or distribution of 
a controlled substance unlawful shall enact an ordinance to require assessment of the fee pursu- 
ant to Subsection A of this section and to provide for transmittal of the money collected to the 
administrative office of the courts pursuant to Section 31-12-9 NMSA 1978, notwithstanding the 
provisions of Section 35-14-7 NMSA 1978. All fees collected under this section shall be subject to 


an audit by the state auditor. 


History: Laws 1981, ch. 367, § 2; 1984, ch. 82, § 1; 
1988, ch, 14, § 5. 

The 1988 amendment, effective July 1, 1988, deleted 

"misdemeanor or a petty misdemeanor for a" preceding 
"violation" and substituted "seventy-five dollars ($75.00)" 
for "twenty-five dollars ($25.00)" in Subsection A. 

The 1984 amendment added "municipal ordinance 
requirement" in the catchline, designated the previously 
undesignated provisions of the section as Subsection A, 
inserting "or a person convicted of distribution or posses- 
sion of a controlled substance pursuant to municipal ordi- 
nance" therein, and added Subsection B. 


Section 30-31-28 NMSA 1978, is not a "conviction" as con- 
templated by this section, or for any other purpose, State 
v. Fairbanks, 2004-NMCA-005, 134 N.M. 783, 82 P.3d 954. 
Crime lab fee cannot be imposed under condi- 
tional discharge. — Although the crime lab fee would be 
authorized if the defendant had entered his guilty plea 
and received a deferred or suspended probated sentence 
or if he violated the terms of his probation under the con- 
ditional discharge, because he successfully completed his 
probation and charges were dismissed, the district court 
did not have authority to impose the fee: State v. Fair- 
banks, 2004-NMCA-005, 134 N.M. 783, 82 P.3d 954. 


ANNOTATIONS 


Conditional discharge dismissal not "conviction". 
— A dismissal under the conditional discharge statute, 


31-12-9. Crime laboratory fund created; appropriation. 


There is created in the state treasury the "crime laboratory fund". All fees collected pursuant 
to the provisions of Sections 31-12-7 and 31-12-8 NMSA 1978 shall be transmitted monthly to the 
administrative office of the courts for credit to the crime laboratory fund. All balances in the crime 
laboratory fund of fees collected pursuant to the provisions of Subsection A of Section 31-12-7 
NMSA 1978 are appropriated to the administrative office of the courts for payment upon invoice 
to the scientific laboratory division of the health and environment department [department of 
health], the New Mexico state police crime laboratory division and the Albuquerque police crime 
laboratory for costs related to chemical and other tests and analyses described in those sections 
and incurred by these laboratories and local law enforcement agencies. Payments out of the crime 
laboratory fund of fees collected pursuant to the provisions of Subsection A of Section 31-12-7 
NMSA 1978 shall be made on vouchers issued and signed by the director of the administrative 
office of the courts upon warrants drawn by the department of finance and administration. All 
balances in the crime laboratory fund of fees collected pursuant to the provisions of Subsection 
B of Section 31-12-7 NMSA 1978 are appropriated to the traffic safety bureau of the transpor- 
tation program division of the state highway and transportation department to provide funds 
to approved comprehensive community programs for the prevention of driving while under the 


1425 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-12-10 CRIMINAL PROCEDURE 31-12-12 
influence of alcohol or drugs and for other traffic safety purposes. Payment out of the crime labo- 
ratory fund of fees collected pursuant to the provisions of Subsection B of Section 31-12-7 NMSA 


1978 shall be made on vouchers issued and signed by the chief of the traffic safety bureau upon 


warrants drawn by the department of finance and administration. 


History: Laws 1981, ch. 367, § 3; 1989, ch. 324, § 22; 
1991, ch. 245, § 2. 

Bracketed material. — The bracketed reference to 
the department of health was inserted by the compiler, as 
Laws 1991, ch. 25, § 16 repeals former 9-7-4 NMSA 1978, 
relating to the health and environment department, and 
enacted a new 9-7-4 NMSA 1978, creating the department 
of health, The bracketed material is not part of the law. 

The 1991 amendment, effective October 1, 1991, in- 
serted "monthly" in the second sentence; inserted "of fees 


31-12-10. Repealed. 


Repeals. — Laws 1990, ch, 104, § 3 repealed 31-12-10 


NMSA 1978, as amended by Laws, 1990, ch. 104, § 1, re- 


collected pursuant to the provisions of Subsection A of 
Section 31-12-7 NMSA 1978" in the third.and fourth sen- 
tences; and added the final two sentences. 

The 1989 amendment, effective April 7, 1989, substi- 
tuted "Sections 31-12-7 and 31-12-8 NMSA 1978" for "Sec- 
tions 1 and 2 of this act" in the second sentence, and “de- 
scribed in those sections" for "described in Sections 1 and 
2 of this act" in the third sentence, and deleted the former 
last sentence which read "Any interest earned on the fund 
shall be credited to it". 


of former section, see the 1989 NMSA 1978 on NMOne- 
Source.com. 


lating to DWI fund, effective July 1, 1991. For provisions 


31-12-11. Court fees; deposit in the domestic violence offender 
treatment or intervention fund.: 


A. In addition to any other fees collected in the district court, metropolitan court and magis- 
trate court, those courts shall assess and collect from a person convicted of a penalty assessment 
misdemeanor, traffic violation, petty misdemeanor, misdemeanor or felony offense a "domestic vio- 
lence offender treatment fee" of five dollars ($5.00). 

B.. Domestic violence offender treatment fees shall be deposited in the domestic violence of- 
fender treatment or intervention fund. . 


fund to the domestic violence offender treatment or inter- 
vention fund. 


History: Laws 2003, ch. 387, § 1; 2008, ch. 7, § 1. 
The 2008 amendment, effective July 1, 2008, changed 
the name of the domestic violence offender treatment 


31-12-12. Domestic violence offender treatment or intervention fund 
created; appropriation; program requirements. 


A. The "domestic violence offender treatment or intervention fund" is created in the state trea- 
sury. All fees collected pursuant to the provisions of Section 31-12-11 NMSA 1978 shall be trans- 
mitted monthly to the department of finance and administration for credit to the domestic violence 
offender treatment or intervention fund. 

B. Balances in the domestic violence offender treatment or intervention fund are appropri- 
ated to the children, youth and families department to provide funds to domestic violence offender 
treatment or intervention programs to defray the cost:of providing treatment or intervention to 
domestic violence offenders. Unexpended or unencumbered balances remaining in the fund at the 
end of any fiscal year shall not revert to the general fund. 

C. Payment out of the domestic violence offender treatment or intervention fund shall be made 
on vouchers issued and signed by the secretary of children, youth and families upon warrants 
drawn by the department of finance and administration. 

D. In order to be eligible for money from the domestic violence offender treatment or interven- 
tion fund, a domestic violence offender treatment or intervention program shall include the follow- 
ing components in its program: ) 

(1). an initial assessment to datarihine if a domestic violence offender will benefit from 
participation in the program; 
(2), a written contract, which must be pained by the domestic violence offender, that sets forth: 
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(a) attendance and participation requirements; 

(b) consequences for failure to attend or participate in the program; and 

(c) a confidentiality clause that prohibits disclosure of information revealed during 
treatment or intervention sessions; 

(3) strategies to hold domestic violence offenders accountable for their violent behavior; 

(4) arequirement that group discussions are limited to members of the same gender; 

(5) an education component that: 

(a) defines physical, emotional, sexual, economic and verbal abuse and techniques for 
stopping those forms of abuse; and ~ 
(b) examines gender roles, socialization, the nature of violence, the dynamics of power 
and control and the effects of domestic violence on children; 7 
(6) arequirement that a domestic violence offender not be under the influence of alcohol or 
drugs during a treatment or intervention session; 

(7) arequirement, except with respect to a domestic elon offender who is a voluntary 
participant in the program, that the program provide, monthly written reports to the presicing 
judge or the domestic violence offender's probation or parole officer regarding: 

(a) proof of the domestic violence offender's enrollment in the program; 

(b). progress reports that address the domestic violence offender's attendance, fee pay- 
ments and compliance with other program requirements; and 

(c) evaluations of progress made by the domestic violence offender and eae niiendat 
tions as to whether or not to require the offender's further participation in the program; and 

(8) arequirement that the term of the program be at least fifty-two weeks. 

E.. Counseling for couples shall not be a component of a domestic violence offender treatment 
or intervention program. 
F. As used in this section, "domestic violence offender" means a person: 

(1) convicted for an offense pursuant to the Brgy igen of the Crimes Against Hougehold 
Members Act [30-3-10 NMSA 1978]; 

(2) convicted for violating an order of protection granted by a court pursuant to the proyi- 
sions of the Family Violence Protection Act [40-13-1 NMSA 1978]; 

(3) referred to a domestic violence offender treatment or intervention program by a judge, 
a domestic violence special commissioner or the parole board; or 

(4) who voluntarily participates in a domestic violence offender treatment or intervention 
program, 


History: Laws 2003, ch. 387, § 2; 2008, ch. 7, § 2. Temporary provisions. — Laws 2008, ch. 7, § 3, effec- 


The 2008 amendment, effective July 1,2008;changed tive July 1, 2008, provided that all money, fees, appropria- 
the name of the domestic violence offender’ treatment tions, gifts, grants and donations in the domestic violence 
fund to the domestic violence offender treatment or inter- offender treatment fund are transferred to the domestic 
vention fund and added Paragraphs (3) and (4) of Subsec- violence offender treatment or intervention fund, 
tion F. 


31-12-13. Crime victims reparation fee. 


A. In addition to any other fees or penalties collected in a district court, metropolitan court and 
magistrate court, those courts shall assess and collect from a person convicted of a misdemeanor 
or felony offense a mandatory crime victims reparation fee. The fee shall be levied at the time of 
sentencing in addition to any sentence required or permitted by law, in accordance with the follow- 
ing schedule: 

(1) a person convicted of a felony shall pay a crime victims reparation fee of seventy-five 
dollars ($75.00); and 

(2) a person convicted of a misdemeanor shall pay a crime victims reparation fee of fifty 
dollars ($50.00). 

B.. Crime victim reparation fees shall be deposited in the crime victims reparation fund. 


History: Laws 2015, ch. 10, § 3. Effective dates. — Laws 2015, ch. 10, § 4 made Laws 
2015, ch. 10, § 3 effective July 1, 2015. 
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ARTICLE 13 
Civil Rights and Pardons 


Sec. . 
31-18-1. Felony conviction; restoration of citizenship. 


31-13-1. Felony conviction; restoration of citizenship. 


A. A person who has been convicted of a felony shall not be permitted to vote in any statewide, 
county, municipal or district election held pursuant to the provisions of the Election Code [1-1-1 
NMSA 1978], unless the person: 

(1) has completed the terms of a suspended or - deferred sentence imposed by a court; 

(2) was unconditionally discharged from a correctional facility under the jurisdiction of 
the corrections department or was conditionally discharged from a correctional facility under 
the jurisdiction of the corrections department and has completed all conditions of probation or 
parole; 

(8) was unconditionally discharged from a correctional facility under the jurisdiction of a 
federal corrections agency or was conditionally discharged from a correctional facility under the 
jurisdiction of a federal corrections agency and has completed all conditions of probation or parole; 
or . 

(4) has presented the governor with a certificate verifying the pomipistor of the sentence 
and was granted a pardon or a certificate by the governor restoring the person's full rights of citi- 
zenship. 

-B, When a person has completed the terms of a suspended or deferred sentence imposed 
by a court for a felony conviction, the clerk of the district court shall notify the secretary of 
state. The secretary of state shall notify all county clerks that the person is eligible for reg- 
istration. 

C. A person who has served the entirety of a sentence imposed for a felony conviction, includ- 
ing a term of probation or parole shall be issued a certificate of completion by the corrections de- 
partment. Upon issuance, the corrections department shall inform the person that the person is 
entitled to register to vote. The certificate of completion shall state that the person's voting rights 
are restored. 

D. When the corrections department issues a person a certificate of completion, the corrections 
department shall notify the secretary of state that the person is entitled to register to vote. The 
secretary of state shall notify all county clerks that the person is eligible for registration. Addi- 
tionally, a county clerk shall accept the following documents as proof that a person has served the 
entirety of the sentence for a felony conviction and is eligible for registration: 

(1) ajudgment and sentence from a court of this state, another state or the federal govern- 
ment, which shows on its face that the person has completed the entirety of the sentence; 

(2) acertificate of completion from the corrections department; or 

(3) acertificate of completion from another state or the federal government. . 

E, A person who has been convicted of a felony shall not be permitted to hold an office of pub- 
lic trust for the state, a county, a municipality or a district, unless the person has presented the 
governor with a certificate verifying the completion of the sentence and was granted a pardon ora 
certificate by the governor restoring the person's full rights of citizenship. 


History: 1953 Comp., § 40A-29-14, enacted by Laws For qualification of voters, see N.M. Const., art VII, § 1. 
1963, ch. 303, § 29-14; and recompiled as 1953 Comp., For governor's power to pardon, see N.M. Const., art V, § 6. 
§ 40A-29-38, by Laws 1977, ch. 216, § 16; 2001, ch. 46, § For registration following, conviction, see 1-4-27,1 
2.; 2005, ch. 116, § 2. NMSA 1978. 

Recompilations. — Laws 1977, ch. 216, § 16 recom- The 2005 amendment, effective June 17, 2005, in Sub- 
piled 40A-29-14, 1953 Comp., as 40A-29-38, 1953 Comp. section B, provided that when a person has completed the 
effective July 1, 1979. terms of a suspended or deferred sentence, the clerk of 

Cross references, — For persons convicted of a feloni- the district court shall notify the secretary of state and 
ous or infamous crime as not being qualified voters, see the secretary of state shall notify all county clerks that 
N.M. Const., art. VII, § 1 and 1-4-24 NMSA 1978. the person is eligible for registration; in Subsection C, 
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provided that upon the issuance of a certificate of comple- 
tion of sentence, which shall state that the person's voting 
rights are restored, the corrections department shall in- 
form the person that the person is entitled to vote; and in 
Subsection D, provided that when the corrections depart- 
ment issues a certificate of completion, the corrections de- 
partment shall notify the secretary of state, the secretary 
of state shall notify all county clerks that the person is 
eligible for registration and county clerks shall accept the 
certificate of completion as proof that the person is eligi- 
ble for registration, 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "Felony conviction" for "Effect of criminal convic- 
tion upon civil rights; governor may pardon or grant" in 
the section heading; rewrote Subsections A and B adding 
alternatives to the gubernatorial restoration of voting 
rights following a felony conviction; and rewrote Subsec- 
tion C to relate only to the holding of public office after a 
felony conviction. 


ANNOTATIONS — 


Governor's pardon removes only state, not fed- 
eral, disabilities for convicted felon. — A pardon by 
the governor only removes the disabilities previously im- 
posed on a convicted felon by this state, namely, the right 
to vote and to hold office, but does not remove any dis- 
abilities imposed by federal statute on the convicted felon, 
for example, the disability of not being allowed to receive 
a firearm involved in interstate commerce. U.S. v. Lar- 
ranaga, 614 F.2d 239 (10th Cir. 1980). 

Eligibility for elective office. — A convicted felon 
who was elected to the position of county commissioner 
became eligible to hold that office when, prior to taking 
the oath of office, she applied for and received a certificate 
of restoration of full rights of citizenship from the gover- 
nor of New Mexico. Lopez v. Kase, 1999-NMSC-011, 126 
N.M. 733, 975 P.2d 346. 

Dual pathways to restoration of civil rights. — 
Section 31-13-1 NMSA 1978 provides dual pathways to 
restoring civil rights. Subsection A provides for the res- 
toration of civil rights for convicted felons who receive de- 
ferred sentences and have no criminal sentences to com- 
plete. Subsections C and E provide for the restoration of 
civil rights for convicted felons who receive and complete 
criminal sentences. United States of America v, Reese, 
2014-NMSC-013, 

Completion of deferred sentence. — Upon the com- 
pletion of all conditions for a deferred sentence and the 
resulting dismissal of all charges, a person's civil rights, 
including the right to vote, the right to hold public office, 
the right to serve on a jury, and the right to possess fire- 
arms, are restored by operation of law without the neces- 
sity of a pardon or certificate from the governor. United 
States of America v. Reese, 2014-NMSC-013. 

Where defendant pleaded no contest to one felony count 
of tampering with evidence; the district court deferred 
sentencing and placed defendant on probation; defendant 
completed the conditions of deferment and the district 
court dismissed the charge of tampering with evidence; 
a decade later, defendant was indicted for violation of a 
federal statute that prohibited felons from possessing 
firearms based on defendant's felony conviction for tam- 
pering with evidence; federal law excluded any conviction 
for which a person had their civil rights restored; and the 
parties agreed that New Mexico had restored defendant's 
right to vote, to serve on a jury and to possess firearms, 
but disagreed over whether New Mexico had restored 
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defendant's right to hold public office because Subsec- 
tion E, which addresses the right to hold public office, 
does not refer to deferred sentences, upon the completion 
of defendant's deferred sentence, all of defendant's civil 
rights were automatically restored, including the right 
to hold public office. United States of America v. Reese, 
2014-NMSC-013, 

Definition of "pardon". — A "pardon" is a declaration 
on record by the chief magistrate of a state or country that 
a person named is relieved from the legal consequences 
of a specific crime, or an act of grace proceeding from the 
power entrusted with execution of laws, which exempt the 
individual on whom it is bestowed from the punishment 
the law inflicts for a crime he has committed. 1959-60 Op. 
Att'y Gen. No. 59-176. 

Certificate of pardon operates to cover all convic- 
tions and sentences. 1970 Op. Att'y Gen. No. 70-85. 

Full pardon absolves one from all legal conse- 
quences of crime. — It was formerly doubted whether 
a pardon could do more than take away the punish- 
ment, leaving the crime and its disabling consequences 
unremoved, but, with certain exceptions hereinafter 
noted, it is now the accepted general doctrine that a 
full pardon absolves one from all legal consequences 
of his crime. If granted before conviction, it prevents 
any of the penalties and disabilities consequent upon 
conviction from attaching; if granted after conviction it 
removes the penalties and disabilities which ordinar- 
ily follow from conviction, and, generally speaking, re- 
stores the offender to all his civil rights. 1959-60 Op. 
Att'y Gen. No. 59-176. 

Restoration of citizenship rights. — A full pardon 
automatically restores such citizenship rights as were lost 
by the conviction. 1959-60 Op. Att'y Gen. No. 59-176. 

But record not expunged. — There is no law in this 
state authorizing the expunging from records the fact of 
a felony conviction for which pardoned. 1959-60 Op. Att'y 
Gen. No. 59-176. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 21A 
Am, Jur. 2d Criminal Law § 1311 et seq. 

Executive clemency to remove disqualification for office, 
resulting from conviction of crime, as applicable in case of 
conviction in federal court or court of another state, 135 
A.L.R. 1493. 

Pardon as restoring license or other special privilege or 
office forfeited by conviction, 143 A.L.R, 172, 70 A.L.R.2d 
268. 

Offense under federal law or law of another state or 
country, conviction as vacating accused's holding of state 
or local office or as ground for removal, 20 A.L.R.2d 732. 

Propriety of conditioning probation on suspended sen- 
tence or defendant's refraining from political activity, pro- 
test, or the like, 45 A.L.R.3d 1022. 

Pardon as restoring public office on license or eligibility 
therefor, 58 A.L.R.3d 1191. 

What constitutes conviction within statutory or consti- 
tutional provision making conviction of crime ground of 
disqualification for, removal from, or vacancy in, public of- 
fice, 10 A.L.R.5th 139. 

State pardon as affecting "convicted" status of one ac- 
cused of violations of Gun Control Act of 1968 (18 USCS 
§§ 921 et seq.), 44 A.L.R. Fed. 692. 

State restoration of federal felon's civil rights as nul- 
lification of conviction under 18 USCS § 921(a)(20) which 
defines conviction for purposes of penalizing possession of 
weapon by convicted felon pursuant to 18 USCS § 922(g) 
(1), 117 A.L.R. Fed. 247. 

18 C.J.S. Convicts § 3 et seq. 
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ARTICLE 14 | 
Execution of Death Sentence 
Sec. Sec. 
31-14-1. Repealed. 31-14-9. Repealed. 
31-14-2,,, Repealed. 31-14-10, Repealed. 
31-14-3.. Repealed. 31-14-11. Repealed, 
31-14-4. Repealed. 31-14-12. Repealed. 
31-14-5, Repealed, 31-14-13. Repealed. 
31-14-6. Repealed. 31-14-14. Repealed. 
31-14-7. Repealed. 31-14-15. Repealed. 
31-14-8. Repealed. 31-14-16. Repealed. 


31-14-1. Repealed. 


Repeals. — Laws 2009, ch. 11,..8.p repealed 81-14-1 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 1, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-2. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-2 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 2, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-38. Repealed. 


Repeals, — Laws 2009, ch. 11, § 5 repealed 31-14-3 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 3, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-4. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 ‘repealed 31-14-4 
NMSA 1978, as enacted. by Laws 1929, ch. 69, § 4, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-5. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-5 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 5, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-6. Repealed... 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-6 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 6, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-7. Repealed. 


Repeals. — Laws 2009, ‘ch. 11, § 5 repealed 81-14-7 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 7, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-8. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-8 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 8, relating 
to the execution of death sentences, effective July 1, 2009. 
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For provisions s of former section, see the 2008 NMSA 197 8 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com, 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSE 1978 
on NMOneSource.com, 


For provisions of former spcHpn, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource. com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource,com. 
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31-14-9. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-9 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 9, relating 
to the execution of death sentences, effective July 1, 2009. 


31-14-10. Repealed.. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-10 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 10, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-11. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-11 
NMSA 1978, as enacted by Laws 1955, ch. 127, § 1, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-12. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-12 
NMSA 1978, as enacted by Laws 1979, ch. 150, § 9, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-13. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-13 
NMSA 1978, as enacted by Laws 1955, ch. 127, § 3, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-14. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-14 
NMSA 1978, as enacted by Laws 1955, ch. 127, § 4, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-15. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-15 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 12, relat- 
ing to the execution of death sentences, effective July 1, 


31-14-16. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-14-16 
NMSA 1978, as enacted by Laws 1929, ch. 69, § 138, relat- 
ing to the execution of death sentences, effective July 1, 


PUBLIC DEFENDERS 
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For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. ; 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com, 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


ARTICLE 15 


Public Defenders 
Sec. Sec. 
31-15-1. Short title. 31-15-2.3, Public defender commission; organization; 


31-15-2. Definitions. 

31-15-2.1. Public defender commission; membership; 
terms; removal. 

31-15-2.2. Public defender commission; member qualifi- 
cations. . 


meetings. 
31-15-2.4. Public defender commission; powers and du- 
ties; restriction on individual member. 
31-15-3. Repealed. 
31-15-4, Chief public defender; appointment; qualifica- 
tions; removal. 
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Sec. Sec.’ | 
31-15-5. Public defender department; administration; fi- 31-15-9. Duty of chief public defender to establish dis- 


"Nance. 
31-15-5.1. Public defender automation fund created; adn . 
ministration; distribution. 
31-15-6. Public defender department; powers. 
31-15-7, Chief public defender; general duties and powers. 
31-15-8. Duty of chief public defender to establish appel- 
late division; duty of appellate division. 


31-15-1. Short title. 


trict public defender office; appointment of 
district public defender, 

Duties of district public defender. 

Compensation; private practice of law by at- 
torneys employed by the department pro- 
hibited. 

Explanation of rights; waiver of counsel: appli- 
cation fee; indigency determination. 


31-15-10. 
31-15-11. 


31-15-12. 


Chapter 31, Article 15 NMSA 1978 may be cited as the "Public Defender Act"): 


History: 1953 Comp., § 41-22A-1, enacted by Laws 
1973, ch. 156, § 1; 2013, ch. 195, § 2. 

Cross references. — For Indigent Defense Act, see 31- 
16-1 NMSA 1978. 

The 20138 amendment, effective June 14, 2018, added 
the NMSA chapter and article for the Public Defender 
Act; and at the beginning of the sentence, changed "This 
act"'to "Chapter 31, Article 15 NMSA'‘1978". 


ANNOTATIONS 


Multiple representation. — While it is incontestable 
that a criminal defendant is entitled to representation, 
there is no support for the argument that more than one 
attorney must be appointed to represent an indigent de- 
fendant based merely on the claim that a case is complex 
and a conviction would carry serious consequences to the 
defendant. State v. Chamberlain, 1991-NMSC-094, 112 
N.M. 723, 819 P.2d 673. 

Immunity extends to attorneys under contract 
to public defender. — The Public Defender Act (this 


31-15-2. Definitions. 


As used in the Public Defender Act: 
"chief" means the chief public defender; 


ttl Ob > 


History: 1953 Comp., § 41-22A-3, enacted by Laws 
1973, ch. 156, § 2; 1985, ch. 32, § 1; 2013, ch. 195, § 3. 

The 2018 amendment, effective June 14, 2013, de- 
fined "chief" and "commission" to provide for the indepen- 
dent public defender department; added Subsections A 
and B; in Subsection C, after "district", deleted "courts" 


article) does not contain any language about immunity or 
lack of immunity, but reading the Public Defender Act and 
the Judgment Defense Act in pari materia, the legislature 
intended the immunity granted in this section to attor- 
neys appointed under the Indigent Defense Act to apply 
also to those appointed because they are under contract to 
the public defender. Herrera v. Sedillo, 1987-NMCA-098, 
106 N.M. 206, 740 P.2d 1190. 

Legal representation of juveniles. — The public 
defender department has the responsibility of providing 
legal representation for indigent juveniles. 1973 Op. Att'y 
Gen. No. 73-58. 

Law reviews. — For annual survey. of criminal proce- 
dure in New Mexico, see 18 N.M.L. Rev. 345 (1988). 

-Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction and effect of statutes providing for office of pub- 
lic defender, 36 A.L.R.3d 1403. 

Public defender's immunity from liability for malprac- 
tice, 6 A.L.R.4th 774. 


"commission" means the public defender commission; 
"court" means the district, metropolitan and magistrate courts of this shale 
"department" means the public defender department; 
"district" means a public defender district; and 
"judge" means a judge of the district or metropolitan court or a magistrate. 


and added "metropolitan"; and deleted former Subsection 
E, which defined,"chief' as the chief public defender. 

The 1985 amendment deleted former Subsection A, 
defining "board," and redesignated former Subsections B, 
C, D, E, and F as present Subsections A, B, C, D, and E, 
respectively. 


31-15-2.1. Public defender commission; membership; terms; removal. 


A. The public defender commission, created pursuant to Article 6, Section 39 of the constitu- 
tion of New Mexico, consists of eleven members. Members shall be appointed as follows: 


(1). 
(2) 
(3) 
(4) 


the governor shall appoint one member; 
the chief justice.of the supreme court shall appoint three members; 

the dean of the university of New Mexico school of law shall appoint three members; 
the speaker of the house of representatives shall appoint one member; 
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(5) (the majority floor leaders of each chamber shall each appoint one member; and 
(6) the president pro tempore of the senate shall appoint one member. 

B. The appointments made by the chief justice of the supreme court and the dean of the uni- 
versity of New Mexico schoolof law shall follow the appointments made by the other appointing 
authorities and shall be made in such a manner so that each of the two largest major political par- 
ties, as defined in the Election Code, shall be equally divided on the commission. 

C. Initial appointments to the commission shall be made by July 1, 2013. If a position remains 
vacant on July 1, 2013, the supreme court shall fill the vacancy. Initial terms of members appointed 
by the dean of the university of New Mexico school of law, the speaker of the house of representatives 
and the majority floor leader of the senate shall be for three years; and initial terms of members ap- 
pointed by the governor and the chief justice of the supreme court shallibe for two years. 

D. Subsequent terms shall be for four years. A commission member shall not serve more than 
two consecutive terms. A commission member shall serve until the member's successor has been 
appointed and qualified. A vacancy on the commission ‘shall be filled by the appointing te 
for the remainder of the unexpired term. 

E. A member may be removed by the commission for malfeasance, misfeasance or nebled of 
duty. If a member's professional status changes to render the member ineligible Pa ae to the 
Public Defender Act, the member shall resign immediately. 

F. Members of the commission are entitled to compensation pursuant to the provisions of the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA‘1978] and shall receive no other perqui- 
site, compensation or’ allowance, 

G. The commission is administratively sttachied to the eons an staff for the commis- 
sion shall be provided by the department. 


History: Laws 2013, ch. 195, § 4. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 195 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


31-15-2.2. Public defender commission; AeHee qualifications. 


A. A person appointed to the commission shall have: 
(1) significant. experience. in the legal defense of criminal or satonile justice cases; or, 
(2). demonstrated a commitment to quality indigent defense representation or to working 
with and advocating for the population served by the department. 
B.. The following persons shall not be appointed to and shall not serve on the commission: 
(1), current. prosecutors, law enforcement officials or employees of prosecutors or law en- 
forcement officials; 
(2) current public defenders or ohar employees of the department; 
(8) current judges, judicial officials or employees of judges or judicial officials; 
(4) current elected officials or employees of elected officials; or 
(5) persons who currently contract with or receive funding from the au pattMaHt or em- 
ployees of such persons. 


History: Laws 2018, ch. 195, § 5. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2018, ch. 195 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


31-15-2.3. Public defender commission; organization; meetings. 


A. The commission shall hold its first hiesting by September 1, 2013 and shall organize and elect 
a chair at that meeting. Three subsequent meetings shall be held in'2013. Thereafter, the commission 
shall meet at least four times a year, as determined by a majority of commission members. Meetings 
shall be held at the call of the chair or the chief or at the request of four commission members. 

B. The commission shall appoint the chief by October 15, 2013. 
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C. A majority of commission members constitutes a quorum for the transaction of business, 
and an action by the commission is not valid unless six or more members concur. 

D. The commission may adopt rules and shall keep a record of its proceedings. 

E. A commission member may select a designee to serve in the member's stead only once per 
year. 


History: Laws 2013, ch. 195, § 6. IV, § 28, was effective June 14, 2018, 90 aes after the 
Effective dates. — Laws 2013, ch. 195 contained no adjournment of the legislature. . 
effective date provision, but, pursuant to N.M. Const., art. 


31-15-2.4. Public defender commission; powers ond duties; restriction 
on individual member. 


A. The commission shall exercise independent oversight of the department, set representation 
standards for the department and provide guidance and support to. the chief in the administration 
of the'department and the representation of indigent persons pursuant to the Public Defender Act. 

B. The commission shall develop fair and consistent standards for the operation of the depart- 
ment and the provision of services pursuant to the Public Defender Act, including standards relat- 
ing to: 
(1), the minimum experience, training and qualifications for appointed, contract and staff 
attorneys in both adult and juvenile cases in coordination with the state personnel office; 

(2) monitoring and evaluating appointed, contract and staff attorneys; - 

(3) ethically responsible caseload and workload levels and workload monitoring protocols 
for staff attorneys, contract attorneys and district defender offices; 

(4), the competent and efficient representation of clients whose cases present conflicts of 
interest; 

(5) qualifications and performance of appointed, contract and staff attorneys in capital 
cases at the trial, appellate and post-conviction levels; and 

(6) personnel policies and procedures, including the development of public defender per- 
sonnel rules, to establish an independent system of personnel administration for the department; 
provided that no employee of the department, except the chief, assistant chief public defenders, 
appellate defender and district public defenders, shall have fewer rights than under the Personnel 
Act [Chapter 10, Article 9 NMSA 1978] and under administrative rules applicable to state employ- 
ees on the effective date of this 2014 act. 

C. ‘An individual member of the commission shall not interfere with the discretion, professional 
judgment or advocacy of a public defender, a public defender office, a public ptt hadans contractor or 
an assigned counsel in the representation of a public defender client. 


History: Laws 2013, ch. 195, § 7; 2014, ch. 78, § 2. The 2014 amendment, effective May 21, 2014, man- 
Compiler's notes. — The effective date "of this:2014 dated the minimum standard for a system of personnel 
act", referred to in Subsection B (6), was May 21, 2014, _ . administration for employees of the public defender de- 


partment; and in Subsection B, added Paragraph (6). 


31-15-3. Repealed. 


Repeals. — Laws 1985, ch. 32, § 4 repealed 31-15-83 relating to the public defender board, effective June 14, 
NMSA 1978, as enacted by Laws 1973, ch. 156, § 3, 1985, 


31-15-4, Chief public defender; appointment; qualifications; removal. 


A. The chief shall. be the administrative head of the department. The commission shall appoint 
a chief for a term of four years by approval of two-thirds of its members. The commission may re- 
appoint a chief for subsequent terms. A vacancy in the office of the chief shall be filled by appoint- 
ment by the commission. 

B. The commission shall appoint as chief only a person with the following qualifications: 
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(1) an attorney licensed to practice law in New Mexico or who will be so licensed within 
one year of appointment; 

(2)' an attorney whose practice of law has been active for at least ral years immediately 
preceding the date of this appointment; 

(3) an attorney whose practice of law has nchuged 6 a minimum of five years' experience in 
defense of persons accused of crime; and 

(4) an attorney who has clearly demonstrated cabndeaeetart or be certine experience. 

C. The chief may be removed by the commission; provided, however, that no removal shall be 

made without notice of hearing and an opportunity to be heard having been first given to the chief. 


History: 1953 Comp., § 41-22A-4, enacted by Laws demonstrated" and added "included a minimum of five 
1973, ch. 156, § 4; 1977, ch. 257, § 58; 1985, ch. 32, § 2; years'", after "defense", deleted "or prosecution", and af- 
20138, ch. 195, § 8. ter "crime", deleted "in this state"; added Paragraph (4) 

The 20138 amendment, effective June 14, 2018, of Subsection B; and in Subsection C, after "The chief", 
provided for the appointment and removal of the chief deleted "shall serve at the pleasure of the governor" and 
public defender; in the title, after "defender", added "ap- added the remainder of the sentence. 
pointment" and after "qualifications", added "removal"; Temporary provisions. — Laws 2013, ch. 195, § 
in Subsection A, in the first sentence, after "The", de- 12, provided that the chief public defender serving on 
leted "governor shall appoint the", after "chief", deleted the effective date of Laws 2013, ch, 195, June 14, 2013, 
"who", added the second sentence, and in the fourth shall continue serving until a chief public defender is 
sentence, after appointment by the", deleted "gover- appointed by the public defender commission, but shall 
nor" and added "commission"; in Subsection B, in the not serve after January 1, 2014, and that nothing in the 
introductory sentence, after "The", deleted "governor" act prohibits the public defender commission from reap- 
and added "commission"; in Paragraph (1) of Subsec- pointing the chief public defender serving on the effec- 
tion B, after "practice law in", deleted "the highest tive date of the act. 
court in this state" and added the remainder of the sen- The 1985 amendment substituted the present catch- 
tence; in Paragraph (2) of Subsection B, after "law has line for "Duties of the public defender board" in the catch- 
been" deleted “continuously”; in Paragraph (3) of Sub- line and deleted former Subsection D, relating to the pub- 
section B, after "practice of law has", deleted "clearly lic defender board's advisory capacity. 


31-15-5. Public defender department; administration; finance. 


A. The headquarters of the department shall be maintained at Santa Fe. 

B. All salaries and other expenses of the department shall be paid by warrants of the secretary 
of finance and administration, supported by vouchers signed by the chief or the chief's authorized 
representative and in accordance with budgets approved by the state budget division of the de- 
partment of finance and administration. 


History: 1953 Comp., § 41-22A-5, enacted by Laws: deleted the former first sentence, which created the public 


1978, ch. 14, § 1; 2013, ch. 195, § 9. defender department; deleted the former third sentence, 

Repeals and reenactments. — Laws 1978, ch. 14, § which provided that the chief was the administrative 
1, repealed 41-22A-5, 1953 Comp. (former 31-15-5 NMSA head of the department; and deleted the former fourth 
1978), relating to the creation, administration and finance sentence, which provided that the department was admin- 
of the public defender department, and enacted the above istratively attached to the criminal justice department. 
section, Temporary provisions. — Laws 2013, ch. 195, § 13, 

Cross references. — For administrative attachment provided that existing contracts, agreements and other 
to the criminal justice department, see 9-3-11 NMSA 1978, obligations in effect for the public defender department 

The 2013 amendment, effective June 14, 2013, pro- shall be binding on the public defender department on 
vided for the administration of the public defender de- and after the effective date of Laws 2018, ch. 195, June 14, 
partment as an independent state agency; in the title, af- 2018. 


ter "department", deleted "creation"; and in Subsection A, 


31-15-5.1. Public defender automation fund created; administration; 
distribution. 


A. The "public defender automation fund" is created in the state treasury. The fund shall be 
administered by the department. The department shall report on the status of the fund to the leg- 
islative finance committee during each legislative interim. . 

B. All balances in the public defender automation fund are appropriated to the department for 
the purchase and maintenance of automation systems for the department. 
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C. Payments from the public defender automation fund shall be made pursuant to vouchers is- 
sued and signed by the chief upon warrants drawn by the secretary of finance and administration. 


Any purchase or lease-purchase agreement entered into pursuant to this section shall be entered. 


into in accordance with the Erocpresientt Code: er 1-28 iota os 13-1-199 NMSA tae 


History: Laws 1993, ch. 79, § 2; 2013, ch. 195, § 10. The 2013 maipedinieste effective June 14, 2013, 
changed terminology; changed "public defender depart- 
ment" to "department". 


31-15-6. Public defender department; powers. 


The department may receive on behalf of the state any gifts, grants-in-aid, donations or be- 
quests from any source to be used in Cae, out the purposes of the Public Defender Act [31-15-1 
NMSA 1978]. 


History: 1953 Comp., § 41-22A-6, enacted by Laws 
1978, ch. 156, § 6. 


31-15-7. Chief public defender; general duties and powers. 


A. The chief is responsible to'the commission for the operation of the department. It is the 
chief's duty to manage all operations of the department and to: 

(1) administer and carry out the provisions of the Public Defender Act with which the 
chief is charged; 

(2) exercise authority over and provide general supervision of employees of fhe depart- 
ment; and 

(8) represent and advocate for the department and its clients. 

B. To perform the chief's duties, the chief has every power implied as necessary for that pur- 
pose, those powers expressly enumerated in the Public Defender Act or other laws and full power 
and authority to: 

(1) = exercise general supervisory anthoritya over all vs epi of the department; 

(2) delegate authority to subordinates as the chief deems necessary and appropriate; 

(3) within the limitations of applicable appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the chief's duties; 

(4) organize the department into those units the chief deems necessary and appropriate to 
carry out the chief's duties; 

(5) conduct research and studies that will improve the operation of the department and 
the administration of the Public Defender Act; 

(6) provide courses of instruction and practical training for ertipiayess of the department 
that will improve the operation of the department and the administration of the Public Defender 
Act; 

(7) purchase or lease Gensel property and lease real pruparey for the use of the depart- 
ment; 

(8) maintain records and statistical data that reflect the operation and. administration of 
the department; 

(9) submit an annual report and budget covering the operation of the department together 
with appropriate recommendations to the commission and, upon approval by the commission, to 
the legislature and the governor; 

(10) serve as defense counsel under the Public Defender Act as necessary and appro- 
priate; 

(11) formulate a fee schedule for attorneys who are not employees of the department who 
serve as counsel for indigent persons under the Public Defender Act; 

(12) adopt a standard to determine indigency; 

(18) provide for the collection of reimbursement from each person who has received legal 
representation or another benefit under the Public Defender Act after a determination is made 
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that the person was not indigent according to the standard for indigency adopted by the depart- 
ment. Any amounts recovered shall be paid to the state treasurer for credit to the general fund; 

(14) require each person who desires legal representation or another benefit under the 
Public Defender Act to enter into a contract with the department agreeing to reimburse the de- 
partment if a determination is made that the person was not indigent according to the standard 
for indigency adopted by the department; and 

(15) certify contracts and expenditures for litigation expenses, including contracts and ex- 
penditures for professional and nonprofessional experts, investigators and witness fees, but not in- 
cluding attorney contracts, pursuant to the provisions of the Procurement Code [13-1-28 through 
13-1-199 NMSA 1978]. 


History: 1953 Comp., § 41-22A-7, enacted by Laws The 1987 amendment, effective June 19, 1987,in Sub- 
1973, ch, 156, § 7; 1977, ch. 257, § 60; 1985, ch. 32, § 3; section B(9), substituted "corrections and" for "the crimi- 
1987, ch, 20, § 1; 2001, ch. 34, § 1; 2018, ch. 195, § 11; nal justice department and the" and added Subsections 


2014, ch. 78, § 3. B(12) through (14). 
_Cross references. — For defense of indigents, see 31- The 1985 amendment deleted former Subsection A(3), 
16-1 to 31-16-10 NMSA 1978. relating to the chief's duty to advise the public defender 
The 2014 amendment, effective May 21, 2014, autho- board on matters relating to the administration of the de- 
rized the public defender to supervise department em- partment. 
ployees under personnel policies adopted by the public 
defender commission; and in Subsection B, Paragraph (1), ANNOTATIONS 


after "department", deleted "subject to the Personnel Act", 


The 2013 amendment, June 14, 2013, required digent defense contract counsel. — Where the New 
the chief public defender to represent and advocate Mexico legislature, in its 2015 general appropriation to 
for the public defender department and its clients; in the law office of the public defender (LOPD), specifically 
Subsection A, in the first sentence of the introductory provided that the appropriations to the public defender 
paragraph, after responsible to the", deleted gover- _department shall.not be used to pay hourly reimburse- 
nor" and added "commission"; added Paragraph (3) of ment rates to contract attorneys, the district court erred 
Subsection A; in Paragraph (9) of Subsection B, after in entering an order requiring the LOPD to pay contract 

annual report’, added "and: budget", after "recom- counsel hourly rates and the state to provide additional 
mendations to the", deleted “governor, secretary of cor- funding, nullifying the legislature's prohibition of the pay- 
rections and added "commission", after Pan meat ment of hourly rates to indigent defense contract counsel 
and", added "upon approval by the commission, to the", as violative of the federal and state constitutions, based 
and after "to the legislature", added "and the gover- on its conclusion that the flat-fee rates paid to contract 


nor". j counsel by the LOPD contravene the constitutional guar- 
The 2001 amendment, effective July 1, 2001, inserted antee of effective assistance of counsel; an indigent crimi- 


Paragraph B(15), which gives the chief the power to cer- nal defendant who is represented by contract counsel who 
tify certain contracts and expenditures for litigation ex- is compensated under a flat-fee arrangement does not 
Renses. necessarily receive ineffective assistance of counsel. Kerr 
v. Parsons, 2016-NMSC-028. 


Constitutionality of flat-fee arrangements for in- 


4 


31-15-8. Duty of chief public defender to establish appellate division; 
duty of appellate division. 


A. The chief shall establish within the department an appellate division. The appellate divi- 
sion shall be headed by the appellate defender. 

B. The appellate division shall assist the chief and district public defenders by providing rep- 
resentation before the court of appeals and the supreme court in appellate, review and postconvic- 
tion proceedings involving persons represented under the Public Defender Act. 

C. The appellate division shall assist private counsel not employed under the Public Defender 
Act in any appellate, review or postconviction remedy proceeding by providing representation 
for persons entitled to representation under the Indigent Defense Act [31-16-1 through 31-16-10 
NMSA 1978]. 


History: 1953 Comp., § 41-22A-8, enacted by Laws The 2014 amendment, effective May 21, 2014, re- 
1973, ch. 156, § 8; 2014, ch. 78, § 4. quired that the appellate division be headed by the ap- 

Compiler's notes. — Laws 19738, ch. 156, § 13, pro- pellate defender; and in Subsection A, added the second 
vided for the chief public defender to establish an appel- sentence. 


late division during the sixty-second fiscal year, to handle 
all appellate proceedings under the act. 
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31-15-9. Duty of chief public defender to establish district: 
public defender office; appointment of district 
public defender. 


A. The chief shall aagikeb one or more public defended? districts neiving boulder ites esantans 
sive with the boundaries of one or more judicial districts of this state. The chief shall consider the 
demand for legal services provided under the Public Defender Act [31-15-1 NMSA 1978], criminal 
case load statistics, population, geographical: characteristics and any other relevant factor i in the 
designation of public defender districts. 

B. The chief may review the designation of districts at any time. The review shall be based on 
the same factors enumerated in Subsection A of this section. On the basis of the review the chief 
may change the designation of any district so long as the new designation has boundaries coexten- 
sive with the boundaries of one or more judicial districts of this state. 

C. The chief shall appoint a district. public defender in each district. The district public de- 
fender shall administer the operation of the district and shall serve at the pleasure of the chief. 
Each district public defender shall be an attorney licensed to practice law in the highest courts of 
this state and a resident of this state. 


History: 1953 Comp., § 41-22A-9, enacted by Laws designated districts and to appoint district public defend- 
1973, ch. 156, § 9. ers during the’ sixty-second fiscal year to establish pilot 
Temporary provisions. — Laws 1973, ch. 156, g: 13, programs, 
provided for the limitation of the chief public defender to 


31-15-10. Duties of district public defender. 


A. Under the supervision and control of the chief, each district public defender shall adminis- 
ter the operation of the department office within his district. 

B. The district public defender or the chief may authorize the representation of a person who is 
without counsel.and who is financially unable to obtain counsel when that person is under i inves- 
tigation for allegedly committing murder or any other felony criminal offense. 

C. The district public defender shall represent every person without counsel who is fi- 
nancially unable to obtain counsel and who is charged in any court within the district with 
any crime that carries a possible sentence of imprisonment. The representation shall begin 
not later than the time of the initial appearance of the person before any court and shall 
continue throughout all stages of the proceedings ABqinet him, including any appeal, as 
directed by the chief. 

D. The district public defender shall Tearesent any person within the district who is 
without counsel and who is financially unable to obtain counsel in any state postoonviGeias 
proceeding. 

E. The district public defender shall notify the chief if, for any reason, he is unable to 
represent a person entitled to his representation,,and the chief shall make provision for 
representation. 

F. The district public defender may confer with any person whol is not represented by counsel 
and who is being forcibly detained. 


History: 1953 Comp., § 41-22A-10, enacted by Laws and intelligently signing waiver.after proper advisement. 
1973, ch. 156, § 10; 2001, ch. 34, § 2. Morales v, Bridgforth, 2004-NMSC-034, 136 N.M. 511, 100 
The 2001 amendment, effective July 1, 2001, inserted P.3d 668. 
Subsection B and redesignated the remaining subsections Construction with Indigent Defense Act. — The 
accordingly. legislature; understanding that courts determine indi- 
gence under the Indigent Defense Act (IDA), enacted 
ANNOTATIONS this section of the Public Defender Act (PDA). intending 
No per se conflict of interest exists when post convic- "every person without counsel who is financially unable 
tion conflict division of public defender department repre- to obtain counsel to include all persons who courts de- 
sents individual arguing ineffective assistance of counsel termine are "needy" under the IDA. Therefore, under the 
by attorney from department's trial division, but each administrative system of the PDA and IDA, when a court 
potential conflict must be reviewed on case-by-case basis, determines that a defendant 18 ‘needy,’ the defendant is 
and individual may waive any such conflict by knowingly financially unable to obtain counsel" under the PDA, and 
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thedDepartment "shall represent" the defendant pursuant to’consult with an attorney or have one present during 
to this section, assuming the defendant is charged with a questioning in response to Miranda warnings and law en- 
crime carrying a possible sentence of imprisonment. State forcement personnel have asked the defender to do so; (2) 
ex rel. Quintana v. Schnedar, 1993-NMSC-033, 115 N.M. when the defender is conducting inquiries into whether 
573, 855 P.2d 562. the initial appearance has been unnecessarily delayed or 
Standards for determining indigency. — The In- attempting to have the person detained brought before 
digent Defense Act and the Public Defender Act are con- the court for such an appearance, and the district court 
sistent as amended: The IDA obligates courts to deter- has authorized him to do so; (3) when authorized or di- 
mine indigence, the PDA directs the department to adopt rected in other circumstances by a district judge or (4) 
standards for determining indigence, and other statutes when defending a criminal charge following the initial ap- 
instruct courts to employ those standards. State ex rel. pearance. State v. Rascon, 1976- NMSC-016, 89 N.M. 254, 
Quintana v. Schnedar, 1993-NMSC-0338, 115 N.M. 578, 550 P.2d 266. 
855 P.2d 562. Information pivestinad by district public defend- 
Judicial procedure upon claim of conflict of in- er's staff must be imputed to him. State vp. Valdez, 
terest by public defender. — If a conflict of interest 1980-NMSC-098, 95 N.M. 70, 618 P.2d 1234. 
or other disqualification is claimed to exist under Sub- Municipality not required to provide represen- 
section D (now Subsection E), the court shall: (1) de- tation. — Although a defendant is entitled to be repre- 
termine whether a conflict of interest or other disqual- sented by-counsel on the appeal of his conviction to the 
ification of the office of public defender in fact exists, court of appeals, a municipality is not required to provide 
(2) determine whether the conflict or disqualification ~ for such legal representation because the legislature has 
is local or statewide, (3) if the conflict or disqualifica~*.. set forth a comprehensive plan to furnish counsel to quali- 
tion is local, direct the chief public defender to provide'a fied criminal defendants and municipal budgetary restric- 
staff attorney or contract attorney from another county tions preclude expenditures for items not budgeted, 1981 
or district to represent the indigent, and (4) if the con- Op. Att'y Gen. No. 81-04. 
flict or disqualification extends beyond the county or Duty to represent indigents in: metropolitan 
district, then the court may appoint counsel for the, in- court, — The public defender department's-scope of rep- 
digent defendant. Richards v. Patton, 1985-NMSC- 059, resentation is limited statutorily to the magistrate and 
103 N.M. 14, 702 P.2d 4. district courts; the legislature has designated the Albu- 
No statutory right to counsel in grand jury pro- querque metropolitan court as a magistrate court. There- 
ceedings. — Neither the Grand Jury Act nor the Public fore, the public defender department is obligated to repre- 
Defender Act provides a target witness testifying before a sent all indigents in the Albuquerque metropolitan court 
grand jury with a right to counsel such that an indictment who are charged with any violation that carries a possible 
must be dismissed if counsel is not present and there is penalty of imprisonment, including city code violations. 
no express voluntary, knowing, and intelligent waiver of 1987 Op. Att'y Gen. No. 87-43. 
counsel's presence, State v. Tisthammer, 1998-NMCA-115, . _ Children allowed counsel prior to court ap- 
126 N.M. 52, 966 P.2d 760, cert. denied, 126 N.M. 107, 967 pearance. — Subsection E (now Subsection F) can be 
P.2d 447. used to provide children in detention with counsel ata 
No blanket authorization to oe with all fore- _ stage prior to any court. appearance and therefore, be- 
ibly detained indigents. — Subsection E (now Subsec- fore an attorney can be appointed. 1973 Op. Att'y Gen. 
tion F) is not a blanket authorization to confer with all No. 73-58. 
indigent persons who are forcibly detained, but rather ‘Law reviews. — For annual survey of New Mexico law 
authorizes the public defender to confer. with a person _ relating to evidence, see 12 N.M.L. Rev. 379 (1982), 


detained only (1) when that person has evinced a desire 


31-15-11. Compensation; private practice of law by attorneys employed 
by the department prohibited. 


A.» For the purposes of the exempt salaries plan prepared pursuant to Section 10-9-5 NMSA 
1978, each district public defender shall be considered an assistant in the offices of the chief. 

B. All employees of the department other than the chief, assistant chief public defenders, ap- 
pellate defender and district public defenders shall be subject to the provisions of the Personnel 
Act [Chapter 10, Article 9 NMSA 1978], unless the employees are exempted from the Personnel 
Act by the commission. 

C. Before the commission may'exempt the department from the Personnel Act, the commis- 
sion shall develop and adopt personnel policies for the department; provided that no employee 
of the department, except the chief, assistant chief public defenders, appellate defender and 
district public defenders, shall have fewer rights under.these policies than under the Personnel 
Act [and under administrative rules applicable to state employees on the effective date of this 
2014 act. 

D. No chief, assistant chief public defender, appellate defender, district public defender or at- 
torney hired on a full-time basis as an assistant to the chief or to a district public defender, while 
holding that office or employed in that capacity, shall engage in the private practice of law. Attor- 
neys who serve as counsel for indigent persons under contract with the department may engage in 
the private practice of law. 
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History: 1953 Comp., § 41-22A-11, enacted by Laws Subsection B, after "other than the chief", deleted "pub- 
1973, ch. 156, § 11; 1977, ch. 257, § 61; 2014, ch. 78, § 5. lic defender" and added "assistant chief public defenders, 

The 2014 amendment, effective May 21, 2014, re- appellate defender", and after "Personnel Act", added the 
quired the public defender commission to develop and_ remainder of the sentence; added Subsection C; and in 
adopt personnel policies before it exempts the public de- - Subsection D, in the first sentence, after "No chief", added 
fender department from the Personnel Act; in Subsection "assistant chief public defender, appellate defender". 


A, after "offices of the chief", deleted "public defender"; in 


31-15-12. Explanation of rights; waiver of counsel; application fee; 
-indigency determination. 


A. If any person charged with any crime or a delinquent act that carries a possible sentence 
of imprisonment appears in any court without counsel, the judge shall inform the person of the 
person's right: 

(1) to confer with the district public defender; and 
(2) if the person is financially unable to obtain counsel, to be represented by the district 
public defender at all stages of the proceedings against the person. 

B. Following notification of any person under Subsection A of this section, the judge shall no- 
tify the district public defender and continue the Proce nae until the person has applied with the 
district public defender. 

C. A person shall pay a nonrefundable “pplication fee of ten dollars ($10.00) at the time the 
person applies with the public defender for representation. The fee shall be deposited in the public 
defender automation fund. The public defender shall determine if the person is indigent and un- 
able to pay the fee, subject to review by the court. When the person remains in custody and is un- 
able to pay the fee, the court may waive payment of the fee. A child subject to the provisions of the 
Delinquency Act [Chapter 32A, Article 2 NMSA 1978] shall not be required to pay the application 
fee, . 

D. Peace officers shall notify the district public defender of any person not represented by 
counsel who is being forcibly detained and who is charged with, or under suspicion of, the commis- 
sion of any crime that carries a possible sentence of imprisonment, unless the person has previ- 
ously appeared in court upon that charge. 

E.. Any person entitled to representation by the district public defender may intelligently waive 
the right to representation. The waiver may be for all or any part of the proceedings. The waiver 
shall be in writing and countersigned by a district public defender. 


History: 1953 Comp., § 41-22A-12, enacted by Laws is accomplished by the court, and the public defender is 
1973, ch. 156, § 12; 1998, ch. 79, § 1; 2021, ch. 15, § 2. assigned to the case where indigency appears. State v. 

Cross references. — For explanation of vighieg oppor- Rascon, 1976-NMSC-016, 89 N.M. 254, 550 P.2d 266, 
tunity to call attorney, see Rule 6-501A NMRA. Defendant must make showing of indigence. — Al- 

The 2021 amendment, effective June 18, 2021, elimi- though trial court failed to advise pro se defendant of his 
nated, for children subject to the provisions of the De- rights under the public defender laws, such failure was 
linquency Act, the application fee for applying for repre- harmless error where defendant made no showing of in- 
sentation with the public defender, and made technical, digence, but instead chose to represent himself, even af- 
nonsubstantive changes; and in Subsection C, after "the ter trial judge notified him of his constitutional right to 
court may waive payment of the fee", added "A child sub- counsel. Attorney General v. Montoya, 1998-NMCA-149, 
ject to the provisions of the Delinquency Act shall not be 126 N.M. 273, 968 P.2d 784, cert. denied, 126 N.M. 532, 
required to pay the application fee." 972 P.2d 361. 

The 1993 amendment, effective July 1, 1993, in- Purpose of Subsection D. — Subsection D does not 
serted "application fee; indigency determination" in the expand upon or extend the constitutional rights of a 
catchline; inserted "or a delinquent act" in the introduc- person forcibly detained, under the constitutions of the 
tory paragraph of Subsection A; substituted "applied" for United States or New Mexico. Rather; its prime purpose 
"conferred" near the end of Subsection B; added present is to protect and implement the right of persons detained 
Subsection C; redesignated former Subsections C and D to be brought before a court without unnecessary delay. 
as present Subsections D and E; and substituted "shall" State v. Rascon, 1976-NMSC-016, 89 N.M. 254, 550 P.2d 
for "must" in the second sentence of Subsection D. 266. 

Public defender to make inquiries about forcibly 

) ANN OTATIONS detained persons. — Subsection D is intended to ad- 

Import of Subsection B, — Inasmuch as the ben- | vise the public defender of the names and whereabouts 
efits of the Public Defender Act accrue only to those of persons who are being forcibly detained so that if they 
who are “financially unable to obtain counsel" and who are not brought before a court for an initial appearance 
are charged with certain crimes, obviously a determina- without unnecessary delay, the public defender may make 
tion of indigency is required. Inquiry into this feature inquiries, with demands upon the state to bring forth the 
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prisoner if appropriate and with application to a court if 
necessary. State v. Rascon, 1976-NMSC-016, 89 N.M, 254, 
550 P.2d 266. 

Failure of police to comply with Subsection D 
did not infringe upon defendant's rights against self- 
incrimination where defendant was advised of those 
rights both at time of arrest and booking, voluntarily ac- 
knowledged that he understood them and signed waiver 
of rights form. State v. Rascon, 1976-NMSC-016, 89 N.M. 
254, 550 P.2d 266. 

Counsel need not be notified before defendant 
questioned about unrelated offense. — Where an 
accused has been charged with one offense and is rep- 
resented by counsel with respect to that offense, police 
need not notify that counsel before questioning defen- 
dant about another unrelated offense. State v. Seward, 
1986-NMCA-062, 104 N.M. 548, 724 P.2d 756, cert. denied, 
104 N.M. 522, 724 P.2d 281. 

Lack of a countersignature on defendant's waiver 
of counsel form does not of itself make that waiver in- 
valid for the purpose of enhancing later convictions. State 
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v. Pino, 1997-NMCA-001, 122 N.M. 789, 932 P.2d 18, cert. 
denied, 122 N.M. 589, 929 P.2d 981. 

No waiver where defendant was unaware of pos- 
sibility of jail. — There was no voluntary, knowing, and 
intelligent waiver of counsel where the defendant, who 


. pled guilty, was not advised, and was not aware, of the 


possibility of jail when he waived his right to an attorney. 
Smith v. Maldonado, 1985-NMSC-115, 103 N.M. 570, 711 
P.2d 15. i 

Lack of countersignature not considered on ap- 
peal. — The fact that defendant's waiver form was not 
countersigned by a district public defender as required by 
Subsection E was not raised below nor briefed and sup- 
ported by authority on appeal, and would not be considered 
by the appellate court. State v. Ramirez, 1976-NMCA-101, 
89 N.M. 635, 556 P.2d 43, overruled on other grounds by 
City of Albuquerque v. Haywood, 1998-NMCA-029, 124 
N.M. 661, 954 P.2d 93, cert. denied, 124 N.M. 589, 953 P.2d 
1087. 

Law reviews. — For article, "Fathers Behind Bars: 
The Right to Counsel in Civil Contempt Proceedings," see 
14. N.M.L. Rev. 275 (1984). 


ARTICLE 16. 


Defense of Indigents 


. Notice of right to representation. 
. Determination of indigency. 


Sec. 

31-16-1. Short title. 

31-16-2. Definitions. 

31-16-3. Right to representation. 
6-4 
6-5 


31-16-1. Short title. 


Sec. 

31-16-6. Waiver of right to representation. 

31-16-7, Recovery from defendant, 

31-16-8. Payment of costs, expenses and attorney fees. 
31-16-9.. Contractual services of counsel. 

31-16-10. Counsel not subject to liability. 


Sections 58 through 68 [81-16-1 to 31-16-10 NMSA 1978] of this act may be cited as the "Indi- 


gent Defense Act". 


History: 1953 Comp., § 41-22-1, enacted by Laws 
1968, ch. 69, § 58. 

Cross references. — For public defender's duties re- 
lating to indigents, see 31-15-7 NMSA 1978. 

For juvenile court indigency standard, fee schedule and 
reimbursement, see 32A-2-80 NMSA 1978. 

For district court indigency standard, fee schedule and 
reimbursement, see 34-6-46 NMSA 1978. 

For metropolitan court indigency standard, fee schedule 
and reimbursement, see 84-8A-11:.NMSA 1978. 

For magistrate court indigency standard, fee schedule 
and reimbursement, see 35-5-8 NMSA 1978. 


ANNOTATIONS 


Legislative intent. — The legislature does not, in the 
Indigent Defense Act, provide that the state is to furnish 
free counsel for persons pursuing civil damage claims. 
Orrs v. Rodriguez, 1972-NMCA-148, 84 N.M. 355, 503 P.2d 
335. 

Multiple representation. — While it is incontestable 
that a criminal defendant is entitled to representation, 
there is no support for the argument that more than one 
attorney must be appointed to represent an indigent de- 
fendant based merely on the claim that a case is complex 
and a conviction would carry serious consequences to the 
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defendant. State v. Chamberlain, 1991-NMSC-094, 112 
N.M. 723, 819 P.2d 673. 

Counsel need not be notified before defendant 
questioned about unrelated offense. — Where an 
accused has been charged with one offense and is rep- 
resented by counsel with respect to that offense, police 
need not notify that counsel before questioning defen- 
dant about another unrelated offense, State v. Seward, 
1986-NMCA-062, 104 N.M. 548, 724 P.2d 756, cert. denied, 
104 N.M. 522, 724 P.2d 231. 

Where conflict in procedure, rule controls. — If 
Rule 1-092 NMRA and the Indigent Defense Act: are in 
conflict on a procedural matter, the rule must control. 
State ex rel. Peters. v. McIntosh, 1969-NMSC-103, 80 N.M. 
496, 458 P.2d 222, 

Law reviews. — For annual survey of criminal proce- 
dure in New Mexico, see 18 N.M.L. Rey. 345 (1988). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 21A 
Am. Jur. 2d Criminal Law § 1197 et seq. 

Ineffective assistance of counsel: misrepresentation, or 
failure to advise, of immigration consequences of guilty 
plea - state cases, 65 A:L.R.4th 719. 

Right of indigent defendant in state criminal case to as- 
sistance of investigators, 81 A.L.R.4th 259. 

22 C.J.S. Criminal Law §§ 277, 278, 292. 
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31-16-2. Definitions. © 


As used in the Indigent Defense Act 131. 16-1 NMSA 1978]: 

A, "detain" means to have in.custody or otherwise deprive of freedom of natianiee 

‘B. "expenses"; when used with reference to representation, includes the expenses of investiga- 
tion, other preparation and trial; 

C. "needy person" means a person who, at the time his need is determined by the aout; is un- 
able, without undue hardship, to provide for all or a part of the expenses of legal ie a oa a 
from available present income and assets; and 

D,..."serious crime" includes a felony and any misdemeanor or pfenah which carries a possible 
penalty of confinement for more than six months. 


History: 1958 Comp., § 41-22.2,.enacted by Laws 
1968, ch. 69, § 59; 1973, ch. 210,.8 Le ; 


31-16-3. Right to sata 


A. A needy person who is being detained by a law enforcement officer, or who is under formal 
charge of having committed, or is being detained under a conviction of, a serious crime, is entitled 
to be represented by an attorney to the same extent as a person having his own counsel and to be 
provided with the necessary services and facilities of representation, including investigation and 
other preparation. The attorney, services and facilities and expenses and court costs shall be pro- 
vided at public expense for needy persons. 

B. A needy person entitled to representation by an attorney under Subsection A is entitled to be: 

(1) counseled and defended at all stages of the matter beginning with the earliest time 
when a person providing his own. counsel would be entitled to be represented by. an attorney; 

(2) represented in any appeal or review proceedings; and 

(3) represented in any other postconviction proceeding that the attorney or the needy per- 
son considers appropriate unless the court in which the proceeding is brought determines that it 
is not a proceeding that a reasonable person with aroha means would be willing to bring at his 
own expense. 

C. A needy person's right to a benefit under this section is unaffected by his having provided a 
similar benefit at his own expenige, or by his having waived it, at an earlier stage. 


History: 1953 Comp., é 41-22-3, enacted by Laws waiver, a person charged with crime in a state court who 
1968, ch. 69, § 60.. is a pauper and unable to employ counsel is entitled to 
have an attorney appointed to defend him. State v. Dal- 
ANNOTATIONS rymple, 1965-NMSC-124, 75 N.M.514, 407 P.2d 356. 
Legislative intent. — The legislature did not intend Showing of indigency required. — A showing of an 
current implementation of the Indigent Defense Act to accused s indigency is a prerequisite to the right of court- 
come from any other source of funds than the public de- appointed counsel. State v. Powers, 1965-NMSO-046; 75 
fender department. State v. Brown, 2004-NMCA-087, 135 N.M. 141, 401 P.2d 775. 
N.M. 291, 87 P.3d 1073, cert. granted, 185 N.M. 321, 88 P.3d Court entitled to make defendant: show need. 
263, rev'd, 2006-NMSC-023, 139 N.M. 466, 134 P.3d 753. A showing of an accused's indigency is a prerequisite to 
Right to basic tools of an adequate defense. — the right ofa court-appointed counsel and it is proper for 
Funding for expert witnesses should extend to those in- the trial court to require the defendant to make a reason- 
digent defendants represented by pro bono counsel, in able showing that he is unable to employ counsel. State 
addition to those represented by the public defender de- ex rel. Peters v. McIntosh, 1969-NMSC-103, 80.N.M. 496, 
partment. State v. Brown, 2006-NMSC-023, 189N.M. 466, 458. P.2d 222. iit risAre 
134 P.3d 753, rev'g 2004:NMCA-037, 185 N.M. 291, 87 Court must make sufficient inquiry. — When de- 
P8d 1073. ° fendant makes a reasonable showing of indigency in sup- 
Constitution grants accused right to representa- port of his request for court-appointed counsel, the trial 
tion. — New Mexico Const., art. II, § 14, gives the accused court has a duty. to inquire into the facts claimed by de- 
the right to be defended by counsel. When the offense with fendant, This does not require an independent inquiry 
which the defendant is charged is punishable by impris- by the court. It does require sufficient questioning by the 
onment in the penitentiary, the court is required to assign court to enable the court either to decide the question of 
counsel "if the prisoner has not the financial means ‘to pro- indigency at that time or to direct that defendant is to 
cure counsel." State v. Anaya, 1966-NMSC- 144, 76 NM. report further to the court on the question of obtaining 
572, 417 P.2d 58. counsel. State v. Anaya, 1966-NMSC-144, 76 N.M. 572, 
Absent waiver, pauper charged with crime en- 417 P.2d 58. k 4K 
titled to counsel, — Absent competent and intelligent When a defendant makes a reasonable showing of indi- 


gency, the trial court has a duty to inquire into the facts relied 
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upon by the defendant. State v. Watchman, 1991-NMCA-010, 
111 N.M. 727, 809 P.2d 641, cert. denied, 111 N.M. 529, 807 
P.2d 227, overruled on other grounds by State v. Hosteen, 
1996-NMCA-084, 122 N.M. 228, 923 P.2d 595. 

Burden of proceeding rests first upon defendant. 
— It is proper for the trial court to require defendant to 
make a reasonable showing that he is unable to employ 
counsel. Depending on the facts, more than one inquiry 


DEFENSE OF INDIGENTS 


may be necessary. State v. Anaya, 1966-NMSC-144, 76. 


N.M. 572, 417 P.2d 58. 

Doubts resolved in accused's favor. — Although the 
courts recognize the relative concepts of indigency and that 
this determination should be made at the trial court level, 
the opinions indicate that doubts as to indigency should be 
resolved in favor of the accused. State ex rel. Peters v. McIn- 
tosh, 1969-NMSC-103, 80.N.M. 496, 458 P.2d 222. 

Effect of refusal to fill out certificate of indi- 
gency. — Defendant was not entitled to any appointed 
counsel because he refused to fill out, under oath, a cer- 
tificate of indigency showing his income, and thus there 
was no showing that he was a needy‘person. State v. Pina, 
1977-NMCA-020, 90 N.M. 181, 561 P.2d 43. 

No: counsel provided prior to claim of indigency. 
— Defendant does have a right to be represented by coun- 
sel, but the trial court has no obligation to provide defen- 
dant with counsel prior to any claim of indigency. State v. 
Deats,.1971-NMCA-089, 82 N.M. 711, 487 P.2d 139. 

Attorney provided before preliminary hearing. 
— This section would provide an attorney for a needy per- 
son who is being detained by a law enforcement officer, 
and this could be before the preliminary hearing. State ex 
rel. Peters v. McIntosh, 1969-NMSC-103, 80 N.M. 496, 458 
P.2d 222. 

Absent waiver, preliminary hearing without 
counsel present invalid. — The determination of the 
question of indigency must often be made before the oth- 
erwise normal appearance of the accused before the dis- 
trict court. To hold a preliminary hearing without counsel 
present, unless the right to counsel has been competently, 
intelligently and voluntarily waived, vitiates the hearing. 
State ex. rel. Peters v. McIntosh, 1969-NMSC-103, 80 N.M. 
496, 458 P.2d 222. 

Claim of inadequate representation by court- 
appointed counsel requires a showing that the proceed- 
ings leading to his conviction were a sham, farce or mock- 
ery. State v. Salazar, 1970-NMCA-056, 81 N.M. 512, 469 
P.2d 157. 

Representation must be more than pro forma ap- 
pearance, — The representation to which a defendant is 
entitled is something more than a pro forma appearance. 
State v. Dalrymple, 1965-NMSC-124, 75 N.M. 514, 407 
P.2d 356. 

Appointment of counsel lies within court's discre- 
tion. — An indigent defendant may not compel the court 
to appoint such counsel as defendant may choose. Such 
appointment lies within the sound discretion of the trial 
court. Likewise, whether the dissatisfaction of an indigent 
accused with his court-appointed counsel warrants dis- 
charge of that counsel and appointment of new counsel 
is for the trial court, in its discretion, to decide. State v. 
Salazar, 1970-NMCA-056, 81 N.M. 512, 469 P.2d 157. 

Indigent Defense Act does not provide for pay- 
ment of advances. State v. Frazier, 1973-NMCA-127, 85 
N.M. 545, 514 P.2d 302. 

Motion for advancement of funds for investiga- 
tor properly denied. — Defendant's motion for a prior 
advancement of funds for a professional investigator was 
properly denied as an expenditure is clearly not required 
in every case and need not be provided unless the neces- 
sity is shown. State v. Frazier, 1973-NMCA-127, 85 N.M. 
545, 514 P.2d 302. 

Free polygraph examination refused to "indi- 
gent". — Where defendant sought by motion an order 
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committing the state to pay for a polygraph examina- 
tion before the examination was conducted, alleging that 
defendant was indigent, thus presumably invoking the 
provisions of the Indigent Defense Act, but although trial 
counsel was court-appointed the only reference to indi- 
gency was in defendant's various motions, not in orders of 
the court, and also appearing in defendant's motions were 
allegations that defendant had employment and could re- 
turn to that employment if released on bail, the record did 
not support the claim that defendant was indigent when 
he sought a free polygraph examination and thus this sub- 
section did not apply. State v. Carrillo, 1975-NMCA-1038, 
88 N.M. 236, 539 P.2d 626. 

Uncontested motion for determination of indi- 
gency. — When a defendant's motion for determination 
of indigency is uncontested, the better procedure in such 
cases is for the trial court to either grant the motion or to 
expressly indicate the basis for its denial. State v. Watch- 
man, 1991-NMCA-010, 111 N.M. 727, 809 P.2d 641, cert. 
denied, 111 N.M. 529, 807 P.2d 227, overruled on other 
grounds by State v. Hosteen, 1996-NMCA-084, 122 N.M. 
228, 923 P.2d 595. 

State must afford indigents record of proceedings. 
— It is not a requirement that a certified copy of a court 
reporter's notes of the proceedings be always furnished but 
that the state must afford indigents a record of sufficient 
completeness to permit proper consideration of their claims 
and a tape recording of preliminary examination proceed- 
ings in a magistrate's court is sufficient, State ex rel. Moreno 
v. Floyd, 1973-NMSC-117, 85 N.M. 699, 516 P.2d 670. 

Appointment of additional attorneys. — Where two 
or more defendants were jointly charged with a felony, the 
language of former 41-11-2, 1953 Comp., did not require 
any construction denying to a court the power to appoint 
attorneys for each jointly charged indigent defendant as 
the circumstances should appear. Indeed, if a prejudicial 
conflict of interest arose or if the number of defendants be- 
ing represented and divergence in defenses would reduce 
the attorneys’ effectiveness the court was required to ap- 
point additional attorneys. 1966 Op. Att'y Gen. No. 66-27. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur, 2d Attorneys § 228; 20 Am. Jur. 2d Courts § 44 et seq.; 
21A Am. Jur. 2d Criminal Law § 1197 et seq. 

Constitutional guaranty of right to appear by counsel as 
applicable to misdemeanor case, 42 A.L.R. 1157. 

Brevity of time between assignment of counsel and trial 
as affecting question whether accused is denied right to 
assistance of counsel, 84 A.L.R.'544. 

Right of indigent defendant in criminal case to aid of 
state as regards new trial or appeal, 100 A.L.R. 321, 55 
A.L.R.2d 1072. 

Relief in habeas corpus for violation of accused's right to 
assistance of counsel, 146 A.L.R. 369. 

Duty of court when appointing counsel for defendant to 
name attorney other than one employed by, or appointed 
for, a codefendant, 148 A.L.R. 183. 

Plea of guilty without advice of counsel, 149 A.L.R. 
1403. 

Right of defendant in criminal case to discharge of, or 
substitution of other counsel for, attorney appointed by 
court to represent him, 157 A.L.R. 1225. 

Right to aid of counsel in application or hearing for ha- 
beas corpus, 162 A.L.R. 922, 

Right to notice and hearing before revocation of suspen- 
sion of sentence, parole, conditional pardon, or probation, 
29 A.L.R.2d 1074. 

Validity and construction of statutes providing for psy- 
chiatric examination of accused to determine mental con- 
dition, 32 A.L.R.2d 434. 

New trial or appeal, right of indigent defendant in crim- 
inal case to aid of state as regards, 55 A.L.R.2d 1072. 

Counsel's right in criminal prosecution to argue law or 
to read lawbooks to the jury, 67 A.L.R.2d 245. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-16-4 CRIMINAL PROCEDURE 31-16-4 


Psychiatrist, psychologist, hypnotist or similar practi- Right of indigent criminal defendant to polygraph test 
tioner, counsel's right, in consulting with accused as cli- at public expense, 11 A.L.Ri4th 733. 
ent, to be accompanied by, 72 A.L.R.2d 1120. Relief available for violation of right to counsel at sen- 
Calling accused's counsel as a prosecution witness as _  tencing in state criminal trial, 65 A.L-R.4th 183. 
improper deprivation of right to counsel, 88 A.L.R.2d 796. - Right of indigent defendant in state criminal case’to as- 
Constitutionally protected right of indigent accused sistance of ballistics experts; 71 A.L.R.4th 638. 
to appointment of counsel in state court prosecution, 93 Right of indigent defendant in state criminal case to as~ 
A.L.R.2d 747. sistance of fingerprint expert, 72 A.L.R.4th 874. 
Accused's right to assistance of counsel at or prior to Right of indigent defendant in state criminal case to as- 
arraignment, 5 A.L.R.3d 1269, sistance of expert in social attitudes, 74A.L.R.4th 330. 
Scope and extent, and remedy or sanctions for infringe- Right of indigent defendant in state criminal case to as- 
ment, of accused's right to communicate with his attorney, sistance of chemist, toxicologist, technician, narcotics ex- 
5 A.L.R.3d 1360, pert, or similar nonmedical specialist in substance analy- 
Propriety and prejudicial effect of counsel's represent- sis, 74 A\L.R.4th 388, 
ing defendant in criminal case notwithstanding counsel's Criminal defendant's representation by person not li- 
representation or former representation of prosecution censed to practice law as violation of tight to counsel, 19 
witness, 27 A.L.R.3d 1431, A\L.R.5th 351. 
Circumstance giving rise to conflict of interest between Right to appointment of counsel in contempt peer 
or among criminal codefendants precluding representa- ings, 82 A.L.R.5th 31. 
tion by same'counsel, 34 A.L.R.3d 470. Right of indigent defendant in state exintfvdl prosecu- 
Attorney's refusal to accept appointment to defend tion to ex parte,in camera: hearing on request for state- 
indigent, or to proceed in such defense, as contempt, 36 funded expert witness, 83 A.L.R.5th 541, 
A.L.R.3d 1221, Accused's right; under 28 USCS § 1654, and similar pre- 
Right to assistance of counsel at proceedings to revoke decessor statutes; to represent himself in federal criminal 
probation, 44 A.L.R.3d 306. proceeding, 27 A.L.R. Fed. 485; 
Right to counsel in contempt proceedings, 52 A.L.R.3d What constitutes assertion of right to counsel following 
1002. Miranda warnings --federal cases, 80 A.L.R. Fed: 622, 


Accused's right to choose particular counsel appointed 22 C.J.S. Criminal Law §§ 277, 278, 292. 
to assist him, 66 A.L.R.3d 996. bac bi 


31-16-4. Notice of right to representation. 


A. Ifa person who is being detained by a law enforcement officer, or who is under formal charge 
of having committed, or is being detained under a conviction of, a serious crime, is not represented 
by an attorney under conditions in which a person having his own counsel would be entitled to be 
so represented, the law enforcement officers concerned, upon commencement of detention, or the 
court, upon formal charge, as the case may be, shall clearly inform him of the right of a needy per- 
son to be represented by an attorney at public expense and, if the person detained or charged does 
not have an attorney, notify the district court concerned that he is not so represented. 

B. . Upon commencement of any later judicial proceeding relating to the same matter, the pre- 
siding officer shall clearly inform the person so detained or charged of the right ofa needy person 
to be represented by an attorney at public expense. 

C. Ifthe district court determines that the person is entitled to be represented by:an attorney 
at public expense, it shall promptly assign an attorney who shall represent the person in accor- 
dance with the terms of his assignment. 


History: 19538 Comp., § 41-22-4, enacted by Laws Duty to advise accused as to right to assistance of coun- 


1968, ch, 69, § 61. sel, 3 A.L.R.2d 1003. 
. Duty of court to inform accused who is not reprisesitet 
ANNOTATIONS | __ by counsel of his right not to testify, 79 A.L.R.2d 643, 

N Right of motorist stopped by police officers for'traffic of- 
the Indigent Defense Act, provide that the state was to fense to be informed at that time of his federal constitu- 
furnish free counsel for persons pursuing civil damage tional rights under Miranda v. Arizona, 25 A.L.R.3d 1076. 
claims. Orrs v. Rodriguez, 1972-NMCA-148, 84 N.M. 355, What constitutes "custodial interrogation” within rule 
503 P.2d 335. of Miranda v. Arizona requiring that suspect be informed 

Act not violated. — There being no claim of indigency at of his federal constitutional rights before custodial inter- 
the trial level, this section was the only portion of the act ap- rogation, 31 A.L.R.3d 565. 
plicable to defendant's contention that he was denied coun- What constitutes assertion of right'to counsel following 
sel at arraignment, and where the record at arraignment Miranda warnings - federal cases, 80 A.L.R. Fed. 622. — 
disclosed defendant after pleading not guilty was advised What circumstances fall within public safety exception’ 
that if he could not employ counsel within a week the court to general requirement, pursuant to or as aid in enforce- 
would appoint counsel, the act (Indigent Defense Act) was ment of federal Constitution's Fifth Amendment privilege 
not violated. State v. Torres, 1970-NMCA-017, 81 N.M.'521, against self-incrimination, to give Miranda warnings 
469 P-2d 166, cert. denied, 81 N.M.506, 469 P2d 151, before conducting custodial interrogation - post-Quarles 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 21A cases, 142 A.L.R. Fed. wes! 
Am. Jur. 2d Criminal Law § 1197. 


1444 


© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights reserved. 


31-16-5 DEFENSE OF INDIGENTS 31-16-5 


31-16-5. Determination of indigency. 


A. The determination of whether a person covered by Section 60 [31-16-3 NMSA 1978] of the 
Indigent Defense Act is a needy person shall be deferred until his first appearance in court or in 
a suit for payment or reimbursement under Section 66 [31-16-9 NMSA 1978] of the Indigent De- 
fense Act, whichever occurs earlier. Thereafter, the court concerned shall determine, with respect 
to each proceeding, whether he is a needy person. 

B. In determining whether a person is a needy person and the extent of his inability to pay, 
the court concerned may consider such factors as income, property owned, outstanding obligations 
and the number and ages of his dependents. Release on bail does not necessarily prevent him from 
being a needy person. In each case, the person shall, subject to the penalties for perjury, certify in 
writing or by other record material factors relating to his ability to pay as the court prescribes. 

C. To the extent that a person covered by Section 60 of the Indigent Defense Act is able to pro- 
vide for an attorney, the other necessary services and facilities of representation and court costs, 
the court may order him to provide for their payment. 


History: 1953 Comp., § 41-22-5, enacted by Laws ex rel, Peters v.:McIntosh, 1969-NMSC-108, 80 N.M. 496, 

1968, ch. 69, § 62. 458 P.2d 222. 
Cross references. — For jury and witness fee fund, see Court determination obligates public de- 
34-9-11 NMSA 1978. a fender. — The legislature, understanding that courts 
determine indigence under the Indigent Defense Act 


ANNOTATIONS (IDA), enacted 31-15-10, NMSA 1978 of the Public 
Determination fails to meet constitutional man- Defender Act (PDA) intending "every person without 
date. — The limited determination of indigency under the eit lak 1s pany i ie obtain supeet Ne 
: saat include all persons who courts determine are "needy 
aan Siiec reaeey all nai paw fone under the 31-16-5 NMSA 1978 of the IDA. Therefore, 
Proper to require defendant to make reasonable under the administrative system of the PDA and IDA, 
showing of indigency. — A showing of an accused's in- when a court determines that a defendant is "needy, 
digency is a prerequisite to the right of a court-appointed the defendant is "financially unable to obtain counsel” 
counsel, and it is proper for the trial court to require the under the PDA, and the department "shall represent 
defendant to make a reasonable showing: that he is un- the defendant pursuant to 31-15-10 NMSA 1978, as- 
able to employ counsel. State ex rel. Peters v. McIntosh, tae a tdembid cited Peet Vey 
1969-NMSC-108, 80 N.M. 496, 458 P.2d 222. ; : : 
Doubts resolved in favor of accused. — Although Sas Coen od hee 1993-NMSC-033, 115 N.M. 573, 
the courts recognize the relative concepts.of indigency : : é 
and that this determination should be made at the trial Construction with Public Defender Act. — The 
court level, doubts as to indigency should be resolved Indigent Defense Act and the Public Defender Act are 
in favor of the accused. State ex rel. Peters v. McIntosh, consistent as amended: The IDA obligates courts to deter- 
1969-NMSC-103, 80 N.M. 496, 458 P.2d 222. mine indigence, the PDA directs the department to adopt 
Right of district court to determine indigency. — standards for determining indigence, and other statutes 
Although this rule makes it the duty of the district court instruct courts to employ those standards. State ex rel. 
to appoint counsel for the indigent person immediately Quintana v. Schnedar, 1993-NMSC-083, 115° N.M. 573, 
upon receipt of a certificate of indigency from the com- © 855 P.2d 562. } . . ; 
mitting magistrate, we do not construe this as depriving Claim of indigency in letter form sufficient. — Ifin 
the district court of its right to determine whether such fact defendant was indigent at time of filing notice of ap- 
person is in fact indigent. State ex rel. Peters v. McIntosh, peal, he was entitled to be represented by court-appointed 
1969-NMSC-103, 80 N.M. 496, 458 P.2d 222. 2" fod af on ne pene s his vgs: hed dig ieee pay 
Court must make adequate inquiry into whether Costs) 18 A SuLUcient claim Of indigency. Darela v. stale, 
person needy. — Whether defendant has the financial 1970-NMCA-044, 81 N.M. 433, 467 P.2d 1005, eee 
means to procure counsel is a factual question. This fac- Effect of refusal to fill out certificate of indi- 
tual question cannot be resolved without an adequate in- gency. — Defendant was not entitled to any appointed 
quiry into the facts. State v. Anaya, 1966-NMSC-144, 76 counsel heeause he refused to fill out, under oath, a-cer- 
N.M. 572, 417 P.2d 58. tificate ot ee ae a his ed ch Gia oot 
When a defendant makes a reasonable showing of Ve ee eee ee eens verr es Event pesruse cere Von sree 
indigency, the trial court has a duty to inquire into the '1977-NMCA-020, 90 N.M, 181, 561 P.2d 43. 2 lag 
facts relied upon by the defendant. State v, Watchman, Borrowing ability one factor in determining fi- 
1991-NMCA-010, 111 N.M. 727, 809 P.2d 641, cert. denied, nancial means. 5 Neither the ability nor the inability 
111 N.M. 529, 807 P:2d 227, overruled in part on other to borrow money is the sole ‘criterion. The question ‘is 
grounds by State v. Hosteen, 1996-NMCA-084, 122 N.M. .whether defendant has the financial means, to employ 
228, 923 P2d 595. ; counsel, Borrowing ability is only one aspect of the defen- 
Determination must be made before district dant's "financial means." State v. Anaya, 1966-NMSC-144, 
court appearance. — The determination of the question 76 N.M. 572, 417 P.2d 58, . 
of indigency must often be made before the otherwise nor- As well as property interest and employment. 
mal appearance of the accused before the district court. — The fact that defendant had an undefined interest, in 


three items of property and the fact that he was employed 
prior to his arrest is insufficient to determine the question 
of defendant's financial ability to obtain counsel. State v. 
Anaya, 1966-NMSC-144, 76 N.M. 572, 417 P.2d 58. 


To hold a preliminary hearing without counsel present, 
unless the right to counsel has been competently, intelli- 
gently and voluntarily waived, vitiates the hearing. State 
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31-16-6 


Represented by employed counsel, but still indi- 
gent. — A defendant may be represented by employed 
counsel and still be indigent in connection with other mat- 
ters pertaining to defense of the case. State v. Apodaca, 
1969-NMCA-038, 80 N.M. 244, 453 P.2d 764. 

Mandamus is not available to control judicial dis- 
cretion unless there is a clear abuse of that discretion, 
or unless such action would prevent the doing of useless 
things. State ex rel. Peters v. McIntosh, 1969-NMSC-103, 
80 N.M. 496, 458 P.2d 222, 

Uncontested motion for detantnniiten of indi- 
gency. — When a defendant's motion for determination 
of indigency is uncontested, the better procedure in such 


CRIMINAL PROCEDURE 


31-16-7 


cases is for the trial court to either grant the motion or to 
expressly indicate the basis for its denial. State v. Watch- 
man, 1991-NMCA-010, 111 N.M. 727, 809 P.2d 641, cert. 
denied, 111 N.M. 529, 807 P.2d 227, overruled on other 


‘grounds by State v. Hosteen, 1996-NMCA-084, 122 N.M. 


228, 923 P.2d 595. 

Am. Jur. 2d, A.L.R. and C.J. S. references. — 21A 
Am. Jur, 2d Criminal Law § 1199 et seq. 

Determination of indigency of accused entitling him to 
appointment of counsel, 51A.L.R.3d 1108. . 

Determination of indigency entitling accused in state 
criminal case to appointment of counsel on appeal, 26 
A.L.R.5th 765. 


31-16-6. Waiver of right to representation. 


A person who has been appropriately informed under Section 61 [31-16-4 NMSA 1978] ofthe 
Indigent Defense Act may waive in writing or by other record any right provided by the Indigent 
Defense Act if the court authorized to appoint counsel, at the time of or after waiver, finds of record 
that he has acted with full awareness of his rights and of the consequences ofa waiver and if the 
waiver is otherwise according to law. The court shall consider such factors as the person's age, edu- 


cation and familiarity with English and the complexity of the crime involved. 


History: 1953 Comp., § 41-22-6, enacted by Laws 
1968, ch. 69, § 63. 


ANNOTATIONS 


Failure to advise defendant of possible jail sen- 
tence, — There was no voluntary knowing, and intelli- 
gent waiver of the right to an attorney where defendant 
was advised of the allowable penalty, but was not aware 
of the possibility of a jail sentence when: defendant 
waived the right to an attorney. Smith v. Maldonado, 
1985-NMSC-115, 103 N.M. 570, 711 P.2d 15. 

Effective waiver of right to counsel. — Where both 
the justice of the peace and the district court advised de- 
fendant that, if indigent, counsel would be appointed to 
represent him, where defendant affirmatively waived 


31-16-7. Recovery from defendant. 


counsel in both courts and where the district court ques- 
tioned defendant extensively as to his understanding of 
the charges, the penalties if convicted, his various rights, 
including the right to counsel, to a jury trial and to an 
appeal if found guilty, then defendant's motion for post- 
conviction relief on the grounds of lack of counsel was de- 
nied, as defendant effectively waived his right to counsel. 
State v. Martin, 1969-NMCA-079, 80 N.M. 531, 458 P.:2d 
606. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21A 
Am. Jur. 2d Criminal Law § 12387 et seq. 

Validity and efficacy of minor's waiver of right to coun- 
sel, 25 A.L.R.4th 1072. 

22 C.J.S. Criminal Law § 292. 


A. The district attorney may, on behalf of the state, recover payment or reimbursement, as the 
case may be, from each person who has received legal assistance or Banother benefit under the In- 


digent Defense Act [31-16-1 NMSA 1978]: 
(1) to which he was not entitled; 


(2) with respect to which he was not a needy person when he received it; or 
(3) with respect to which he has failed to make the certificate required by Section 62 B 


[31-16-5 NMSA 1978] of the Indigent Defense Act and for which he refuses to pay. Suit must be 
brought within six years after the date on which the aid was received. | 

B. The district attorney may, on behalf of the state, recover payment or reimbursement, as 
the case may be, from each person other than a person covered by Subsection A who has received 
legal assistance under the Indigent Defense Act and who, on the date on which suit is brought, 
is financially able to pay or reimburse the state for it according to the standards of ability to pay 
applicable under the Indigent Defense Act but refuses to do so. Suit must be brought within three 
years after the date on which the benefit was received. 

C. Amounts recovered under this section shall be paid to the state treasurer for raat to the 
state general fund. 


History: 1953 Comp., § 41-22-7, enacted by Laws 
1968, ch. 69, § 64. 

Cross references. 
34-9-11 NMSA 1978. 


ANNOTATIONS 


Legislative, intent. — The legislature did not, in 
the Indigent Defense Act, provide that the state was to 
furnish free counsel for persons pursuing civil damage 


— For jury and witness fee fund, see 
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31-16-8 DEFENSE OF INDIGENTS 31-16-8 


claims. Orrs v. Rodriguez, 1972-NMCA-148, 84 N.M, 355, defendant's answers should be under oath. The factual 
503 P.2d 335. question is not whether defendant ought to be able to 
Defendant's financial means. — In resolving the employ counsel, but whether he is able to do so. State v. 


factual question as to defendant's financial means, the Anaya, 1966-NMSC-144, 76 N.M. 572, 417 P.2d 58. 


31-16-8. Payment of costs, expenses and attorney fees. 


A. Payments of costs, expenses and attorney fees under the Indigent Defense Act [31-16-1 
NMSA 1978] shall be made from: 

(1) funds appropriated to the supreme court with respect to habeas corpus matters initi- 
ated in that court; and 

(2) funds appropriated to the district court with respect to all stages of proceedings initi- 
ated in the district court. 

B. The court assigning counsel under the Indigent Defense Act shall pay costs, including the 
costs of transcripts where appropriate, shall reimburse counsel for direct expenses the court deter- 
mines to have been properly incurred by him and shall pay to counsel fees: 

(1). for services in magistrate courts and district courts where the proceedings are termi- 
nated prior to trial in the district court,a sum fixed by the court at not less than one dollar ($1.00) 
nor more than three hundred dollars ($300); 

(2) for services in magistrate courts and district courts which thelivde trial in the district 
court and; where appropriate, filing notice of appeal, a sum fixed by the court at not less than one 
dollar ($1.00) nor more than four hundred dollars ($400); ) 

(8) for services in postconviction remedy proceedings in the district court, a sum fixed by 
the court at not less than one dollar ($1.00) nor more than one hundred fifty dollars ($150); 

(4) for services in prosecuting any appeal or review in the court of appeals or the supreme 
court, a sum fixed by the court at not less than one dollar ($1.00) nor more than five hundred dol- 
lars ($500); 

(5) for services in habeas corpus proceedings in the supreme court, a sum fixed by the 
court at not less than one dollar ($1.00) nor more than one hundred fifty dollars ($150); and 

(6): for services in any case involving a capital offense, a sum fixed by the court. 


History: 1953 Comp., § 41-22-8, enacted by Laws criminal defendant who is represented by contract coun- 


1968, ch. 69, § 65. sel who is compensated under a flat-fee arrangement does 
not necessarily receive ineffective assistance of counsel. 

, ANNOTATIONS Kerr v. Parsons, 2016-NMSC-028. 
The district court has no authority to order the Legislature may appropriate additional funds. — 
New Mexico Public Defender Department to pay Language in Subsection A (2) providing that expenses under 


expert witness fees on behalf of an indigent defendant the Indigent Defense Act are to be paid from "funds appro- 
who is represented by pro bono private counsel. Subin v. priated to the district. court with respect to all stages of pro- 
Ulmer, 2001-NMCA-105, 131 N.M. 350, 36 P.3d 441, ceedings initiated in the district court does not prevent the 
Statutory fee not violative of constitutional rights. legislature from appropriating additional funds for expenses 
— Defendant's argument that the statutory attorney fee in indigent cases, State v. Duran, 1977-NMCA-091, 91 N.M. 
limitation of $400 in defense of indigent criminal cases was a 35, 570 P.2d 36, cert. denied, 91 N.M. 3, 569 P2d 413, 435 
denial of equal protection and due process was without merit US. 972, 98S. Ct. 1615, 56 L, Ed, 2d 65 (1978). 
where there was no claim that the defendant. was poorly rep- Indigent Defense Act does not provide for pay- 
resented, nor were there any facts indicating how the statu- ment of advances. State v. Frazier, 1973-NMCA-127, 85 


py Bs ; . N.M. 545, 514 P.2d 302. 
asada o ee Stata. Aver Motion for advancement of funds for investiga- 


Constitutionality of flat-fee arrangements for in- tor properly denied. — Defendant's motion for a prior 
digent defense contract counsel. — Where the New advancement of funds for a professional investigator was 
Mexico legislature, in its 2015 general appropriation to properly denied as an expenditure is clearly not required 


the law office of the public defender (LOPD), specifically in every case and need not be provided unless the neces- 
provided that the appropriations to the public defender sity is shown. State v. Frazier, 1973-NMCA-127, 85 N.M. 


department shall not be used to pay hourly reimburse- 545, 514 P.2d 302, 
ment rates to contract attorneys, the district court erred Indigent defendant represented by pro bono 


in entering an order requiring the LOPD to pay contract counsel is constitutionally entitled to public funding 
counsel hourly rates and the state to provide additional for expert witness fees, provided that the expert witness 


: ce , ' ae lgated by the Public De- 
funding, nullifying the legislature's prohibition of the pay- meets all of the standards promulgate ' 
ment of hourly rates to indigent defense contract counsel fender Department. Constitutional right to be provided 


as violative of the federal and state constitutions, based with basic tools of an adequate defense is not contingent 
on its conclusion that the flat-fee rates paid to contract upon the appointment of counsel by the Public Defender 
counsel by the LOPD contravene the constitutional Department. State v, Brown, 2006-NMSC-023, 139 N.M. 


guarantee of effective assistance of counsel; an indigent 466, 134 P.3d 753. 
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31-16-9 


Attorney fees for jointly charged defendants. — 
The court may pay the appointed attorney for the defense 
of each jointly charged defendant, jointly tried the same 


as though a severance had been effected and separate tri- - 


als had. 1966 Op. Att'y Gen. No. 66-27. 

Transcript for habeas corpus petitioner. — The 
laws of this state and the holdings of the supreme court 
of the United States do not require more being furnished 
than is necessary to effectively pursue the remedy sought, 
and one copy of the transcript, furnished to either the ha- 
beas corpus petitioner or his attorney, is adequate for this 
purpose. 1964 Op. Att'y Gen. No, 64-66. 


CRIMINAL PROCEDURE 


31-16-10 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Con- 
struction of state statutes providing for compensation of 
attorney for services under appointment by court in de- 
fending indigent accused, 18 A.L.R.3d 1074. 

Right of attorney appointed by court for indigent ac- 


-cused to, and court's power to award, compensation by 


public, in absence of statute or court rule, 21 A.L.R.3d 819. 
Validity and construction of state statute or court rule 
fixing maximum fees for attorney appointed to represent 
indigent, 3 A.L.R.4th 576, 
Right of indigent criminal defendant to polygraph test 
at. public expense, 11 A.L.R.4th 733. 


31-16-9. Contractual services of counsel. 


Inorder to facilitate representation in matters arising before appearance in any court in mat- 
ters covered by the Indigent Defense Act [31-16-1 NMSA 1978], the director of the administrative 
office of the courts may, upon direction of the supreme court with respect to habeas corpus proceed- 
ings initiated in the supreme court, or upon request of a district court, enter into contracts with 
attorneys designated by these courts whereby the attorney shall undertake to perform the ser- 
vices of assigned counsel in all or any specified portion of the cases originating within the judicial 
district. All contracts shall be approved by the chief justice of the supreme court and all payments 
provided therein shall be made by the supreme court or in the appropriate district court request- 


ing the contract, but in no instance shall contract payments exceed the maximums set out in Sec- 
tion 65 a 16-8 NMSA 1978] of the Indigent Defense Act. 


History: 1953 Comp., § 41-22-9, enacted by Laws 
1968, ch. 69, § 66. 


31-16-10. Counsel'not subject to liability. 


No attorney assigned or contracted with to perform services under the Indigent Defense Act 
[31-16-1 NMSA 1978] shall be held liable in any civil action > aaa his performance or meer 


formance of such services. 


History: 1953 Comp., § 41-22-10, enacted by Laws 
1968, ch. 69, § 67, 


ANN OTATIONS 


Immunity extends to those under contract to pub- 
lic defender, — The Public Defender Act (31-15-1 to 31- 
15-12)-does not contain any language about immunity or 
lack of immunity, but reading the Public Defender Act and 
the Judgment Defense Act in pari materia, the legislature 
intended the immunity granted in this section to attor- 
neys appointed under the Indigent Defense Act to apply 
also to those appointed because they are under contract to 
the public defender, Herrera v. Sedillo, 1987-NMCA-098, 
106 N.M, 206, 740 P.2d 1190. 


ARTICLE 16A 


Immunity not violation of equal protection. — 
Public defenders, whether regular employees of the public 
defender's office or performing as contractors, are immune 
from malpractice claims, and statutes providing such im- 
munity did not violate the equal protection rights of a for- 
mer prisoner, Coyazo v. State, 1995-NMCA-056, 120 N.M. 
47, 897 P.2d 234, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Incom- 
petency, negligence, illness or the like of counsel as ground 
for new trial or reversal in criminal case, 24 A.L.R. 1025, 
64 A.L.R. 436. 

Attorney's ‘refusal to accept appointment to defend 
indigent, or to proceed in such defense, as Conteiine, 36 
A.L.R.3d 1221. 

Court-appointed attorney as subject to liability under 
42 U.S.C.S. § 1983, 36 A.L.R. Fed. 594. 


4 


Preprosecution Diversion 


Sec. ) 

31-16A-1. Short title. 

31-16A-2, Purpose. 

31-16A-3. Program establishment. 

31-16A-4, Eligibility, 

31-16A-5. Program functions and responsibilities, 


See, 

31-16A-6, Waivers; suspension of criminal proceedings. 

31-16A-7, Program participation; reasonable conditions; 
termination. 

31-16A-8, Record keeping. 
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31-16A-1 PREPROSECUTION DIVERSION 31-16A-5 


31-16A-1. Short title. 
This act [31-16A-1 to 31-16A-8 NMSA 1978] may be cited as the "Preprosecution Diversion Act". 


History: Laws 1981, ch. 33, § 1. 


31-16A-2. Purpose. 


The purposes of the Preprosecution Diversion Act [31-16A-1 NMSA 1978] are to remove those 
persons from the criminal justice system who are most amenable to rehabilitation and least likely 
to commit future offenses, to provide those persons with services designed to assist them in avoid- 
ing future criminal activity, to conserve community and criminal justice resources, to provide stan- 
dard guidelines and to evaluate preprosecution programs. 


History: Laws 1981, ch. 33, § 2. 


31-16A-3. Program establishment. 


Each district attorney shall establish a preprosecution diversion program in his judicial district 
in accordance with the provisions of the Preprosecution Diversion Act [31-16A-1 NMSA 1978] to 
the extent public or private funds permit. 


History: Laws 1981, ch. 33, § 3. 


31-16A-4. Eligibility. 


A. A defendant shall meet the following minimum criteria to be eligible for a preprosecution 

diversion program: . 

(1) the defendant shall have no prior felony convictions for a violent crime; 

(2) the defendant is willing to participate in the program and submit to all program re- 
quirements; 

(3) any additional criteria set by the district attorney. 

B. A person who meets all of the criteria pursuant to Subsection A of this section may be en- 
tered into the preprosecution diversion program; provided that the district attorney may elect not 
to divert a person to the preprosecution diversion program even though that person meets the 
minimum criteria set forth in this section. 

C. A decision by the district attorney not to divert a person to the preprosecution diversion 
program is not subject to appeal and shall not be raised as a defense to any prosecution or habitual 
offender proceeding. 


History: Laws 1981, ch. 33, § 4; 2019, ch. 211, § 5. and added "shall", after "violent crime;", deleted "and 

The 2019 amendment, effective July 1, 2019, re- no prior felony convictions for any crime for the pre- 
vised eligibility requirements for preprosecution di- vious ten years", deleted former Paragraphs A(2) 
version, requiring only that the defendant have no through A(4) and redesignated former Paragraph A(5) 
prior felony convictions for a violent crime and is will- as Paragraph A(2), deleted former Paragraphs A(6) 
ing to participate in the program and submit. to pro- and Paragraph A(7), and added new Paragraph A(3); 
gram requirements while allowing the district attor- in Subsection B, after "A", deleted "district attorney 
ney to set any additional requirements; in Subsection may set additional criteria" and added the remainder 


A, after "defendant", deleted "must" and added "shall", of the subsection; and added new Subsection C. 
in Paragraph A(1), after "defendant", deleted "must" 


31-16A-5. Program functions and responsibilities. 


The preprosecution diversion program in each judicial district shall include: 
A. individual counseling and guidance for all participants; 
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31-16A-6 CRIMINAL PROCEDURE 31-16A-7 


B. required victim restitution where applicable to the extent practical. In addition to monetary 
restitution, a program may require public service restitution; and 
C. referral resources where clients may be sent for treatment and rehabilitation. 


History: Laws 1981, ch. 33, § 5. defendant's nonwilful failure to make restitution, but 
only if there are no adequate alternatives to termina- 
ANNOTATIONS tion which will meet the state's legitimate penological 


Termination of preprosecution agreement by interests. State v. Jimenez, 1991-NMSC-041, 111 N.M: 


state. — The state may terminate a preprosecution 782, 810 P.2d 801. 
diversion agreement, even if the sole ground is the ; 


31-16A-6. Waivers; suspension of criminal proceedings. 


A. A defendant must secure or be appointed defense counsel to be present at a preprosecu- 
tion diversion screening interview prior to applying for acceptance into a preprosecution diversion 
program, and, upon applying, the defendant shall waive his constitutional right to a preliminary 
hearing as set forth in Rule 15(d) of the Rules of Criminal Procedure for the Magistrate Courts 
[Rule 6-202D NMRA]. 

B. Ifa defendant is certified eligible by the district attorney and by te ied fein a divers 
sion program, the defendant shall also waive his constitutional right to a speedy trial and any 
rights as provided ‘by Rule 37(b) of the Rules of Criminal Procedure for the District Court [Courts] 
[Rule 5-604B NMRA]. Upon entry of this waiver, the district attorney shall divert the defendant 
into the preprosecution diversion program and criminal proceedings against the defendant shall 
be suspended. Participating defendants shall also waive any confidentiality provided by the Arrest 
Record Information Act [29-10-1 NMSA 1978] to permit scrutiny of records; provided that the pub- 
lication of the personal information, except the name of the defendant, gathered while a defendant 
is participating in a program a not be a public record. 


History: Laws 1981, ch. 33, § 6. Bracketed material. — The bracketed material in 


this section was added by the compiler for clarity and it is 
not part of the law. 


31-16A-7. Program participation; reasonable conditions; termination. 


A. A defendant may be diverted to a preprosecution diversion program for no less than six 
months and no longer than two years. A district attorney may extend the diversion period for a 
defendant as a disciplinary measure or to allow adequate time for.restitution; provided that the 
extension coupled with the original period does not exceed two years. 

B. A district attorney may require as a program requirement that a defendant agree to.such 
reasonable conditions as the district attorney deems necessary to ensure that the defendant will 
observe the laws of the United States and the various states and the ordinances of any municipality. 

C. Ifa defendant does not comply with the terms, conditions and requirements of a prepro- 
secution diversion program, the defendant's participation in the program may be terminated, 
and the district attorney may proceed with the suspended criminal prosecution of the defendant. 

D. Ifthe participation of a defendant in a preprosecution diversion program is terminated, the 
district attorney shall state in writing the specific reasons for the termination, which reasons shall 
be available for review by the defendant and the defendant's counsel, 


> i 
History: Laws 1981, ohh 33, § 75 1984, ch, 110, § 5; and added "reasonable conditions"; added new subsection 


2019, ch. 211, § 6. designation "B." and redesignated former Subsections B 

Cross references, — For creation of district attorney and C as Subsection C and D, respectively; in Subsection 
fund, see 36-1-28 NMSA 1978. B, after "any municipality", deleted the remainder of the 

The 2019 amendment, effective July 1; 2019, removed subsection, which required the defendant. to reimburse 
provisions related to the mandatory reimbursement of the district attorney's office for the costs related to his 
costs to participate in preprosecution diversion, and made participation in the preprosecution diversion program; 
it discretionary to remove a defendant from a preprosecu- and in Subsection C, after "participation in the program", 
tion diversion program for failure to comply with require- deleted "shall" and added "may". 


ments of a program; in the section heading, deleted "costs" 
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The 1984 amendment added the third and fourth sen- - ~ 


tences in Subsection A, 
ANNOTATIONS 


Time limit for refiling charges. — The legisla- 
ture did not intend to limit the state's ability to refile 
charges against a defendant for non-compliance with 
a preprosecution diversion program. State v. Davis, 
2007-NMCA-022, 141 N.M. 205, 152 P.3d 848, cert. denied, 
2007-NMCERT-002, 141 N.M. 339, 154 P.3d 1239, 

Prosecutor's unilateral termination limited. — 
The prosecutor's authority to unilaterally terminate a di- 
version program jis limited to a termination on the basis 
of defendant's noncompliance with the program. State v. 
Trammel, 1983-NMCA-139, 100 N.M, 548, 673 P.2d 827. 

A trial court may require a prosecutor to keep his end ofa 
diversion program agreement and may determine whether 
the prosecutor has terminated the preprosecution diversion 
agreement in violation of his statutory authority. State v. 
Trammel, 1983-NMCA-139, 100 N.M. 548, 673 P.2d 827. 

Termination of preprosecution agreement by 
state. — The state may terminate a preprosecution diver- 
sion agreement, even if the sole ground is the defendant's 
nonwilful failure to make restitution, but only if there 
are no adequate alternatives to termination which will 
meet the state's legitimate penological interests. State v. 
Jimenez, 1991-NMSC-041, 111 N.M. 782, 810 P.2d 801. 

Court review of reasons for failure to pay. — In 
proceedings to terminate a preprosecution diversion 
agreement for failure to pay restitution, the court review- 
ing the termination must first inquire into the reasons for 
the failure to pay. State v. pinenees nya NMSC- lode 111 
N.M. 782, 810 P.2d 801. 

If a. defendant has wilfully icfaaed to pay or vs failed 
to make sufficient bona fide efforts legally to acquire the 
resources to pay, the state may revoke a preprosecution 
diversion agreement and begin prosecution of the alleged 


31- 16A-8. Record keeping. 


VICTIM RESTITUTION 


31-17-1 


crime or crimes. If, however, the court determines that the 
defendant has not been at fault in failing to make restitu- 
tion, then the court must consider whether there are al- 
ternatives to termination which will meet the state's legit- 
imate penal interests. State v. Jimenez, 1991-NMSC-041, 
111 N.M. 782, 810 P.2d 801. 

Only if a court determines that alternative measures 
are not adequate to meet the state's interests may that 
court uphold termination of a preprosecution! diversion 
agreement when the defendant has made sufficient. bona 
fide efforts to pay. State v. Jimenez, 1991- NMSC- 041,111 
N.M. 782, 810 P.2d 801. 

Wrongfultermination éfagreciient as defense. — 
A claim that a prosecutor has wrongly terminated a 
diversion agreement is a defense to the initiation of a 
criminal prosecution and must be raised prior to trial. 
State v. Trammel, 19838-NMCA-139, 100 N.M, 543; 673 
P.2d 827. 

Six-month trial period starts when arraignment 
waived. — Since the defendant was originally indicted 
for numerous offenses, was diverted into a preprosecution 
diversion program (PDP), after which the state dismissed 
the indictment, was later terminated from the program be- 
cause she had violated the terms of PDP contract, was re- 
indicted on the same charges for which she had previously 
been indicted, and waived her arraignment on the charges 
in the second indictment, the six-month time period for 
commencement of trial (Rule 5-604B NMRA) was calcu- 
lated from the date the defendant waived arraignment on 
the second complaint, and not from the date the defendant 
was terminated from the PDP, where there was no evidence 
that the dismissal of the initial indictment and the defen- 
dant's later reindictment were carried out for purposes of 
delay or an attempt to circumvent Rule 5-604B(6) NMRA. 
State v. Altherr, 1994-NMCA-029, 117 N.M. 403, 872 P.2d 
376, cert. denied, 117 N.M. 524, 873 P.2d 270. 


A, Bach district attorney shall maintain an accurate record of each individual accepted into a pre- 
prosecution diversion program for the purpose of complying with the requirements of Paragraph (4) 
of Subsection A of Section 4 [31-16A-4A(4) NMSA 1978] of the Preprosecution Diversion Act. 

B. Each district. attorney shall be required to forward to the state police accurate records of 
acceptance, successful termination or unsuccessful termination of each individual accepted into 
the program. The state police shall be required to maintain accurate records of all information for- 
warded to them by each respective district attorney concerning acceptance, successful termination 
or unsuccessful termination of all preprosecution diversion programs. 


History: Laws 1981, ch. 33, § 8. 


ARTICLE 17 


Victim Restitution 


Sec. ; 
31-17-1. Victim restitution. 


$1-17-1. Victim restitution. © 


A. It is the:policy of this state that restitution be made by each violator of the Criminal Code 
[30-1-1 NMSA 1978] to the victims of his criminal activities to the extent that the defendant is 
reasonably able to do so. This section shall be interpreted and administered to effectuate this 
policy. As used in this section, unless the context otherwise requires: 
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(1) -"vietim" means any person who has suffered actual damages as a result of the defen- 
dant's criminal activities; 

(2) "actual damages" means all damages which a victim could recover against the defen- 
dant'in a civil action arising out of the same facts or event, except punitive damages and damages 
for pain, suffering, mental anguish and loss of consortium. Without limitation, "actual damages" 
includes damages for wrongful death; 

(3) "criminal activities" includes any crime for which there is a plea of guilty or verdict of 
guilty, upon which a judgment may be rendered and any other crime committed after July 1, 1977 
which is admitted or not contested by the defendant; and 

(4) "restitution" means full or partial payment of actual damages to a victim. 

B. Ifthe trial court exercises either of the sentencing options under Section 31-20-6 NMSA 
1978, the court shall require as a condition of probation or parole that the defendant, in co- 
operation with the probation or parole officer assigned to the defendant, promptly prepare a 
plan of restitution, including a specific amount of restitution to each victim and a schedule of 
restitution payments. If the.defendant is currently unable to make any restitution but there is 
a reasonable possibility that the defendant may be able to do so at.some time during his proba- 
tion or parole period, the plan of restitution shall also state the conditions under which or the 
event after which the defendant will make restitution. If the defendant believes that he will not 
be able to make any restitution, he shall so state and shall specify the reasons. If the defendant 
believes that no person suffered actual damages as a result of the defendant's criminal activi- 
ties, he shall so state. 

C. The defendant's plan of restitution and the recommendations of his probation or parole of- 
ficer shall be submitted promptly to the court. The court shall promptly enter an order approving, 
disapproving or modifying the plan, taking into account the factors enumerated in Subsection D of 
this section. Compliance with the plan of restitution as approved or modified by the court shall be 
a condition of the defendant's probation or parole. Restitution payments shall be made to the clerk 
of the court unless otherwise directed by the court. The court thereafter may modify the plan at 
any time upon the defendant's request or upon the court's own motion. If the plan as approved or 
modified does not require full payment of actual damages to all victims or if the court determines 
that the defendant is not able and will not be able to make any restitution at any time during his 
probation or parole period or that no person suffered actual damages as a result of the defendant's 
criminal activities, the court shall file a specific written statement of its reasons for and the facts 
supporting its action or determination. 

D. An order requiring an offender to pay restitution, validly entered pursuant to this section, 
constitutes a judgment and lien against all property of a defendant for the amount the defendant 
is obligated to pay under the order and may be recorded in any office for the filing of liens against 
real or personal property, or for garnishment. A judgment of restitution may be enforced by the 
state, a victim entitled under the order to receive restitution, a deceased victim's estate or any 
other beneficiary of the judgment in the same manner as a civil judgment. An order of restitution 
is enforceable, if valid, pursuant to this section, the Victims of Crime Act [31-26-1 NMSA 1978] or 
Article 2, Section 24 of the constitution of New Mexico. Nothing in this section shall be construed 
to limit the ability of a victim to pursue full civil legal remedies. 

K. The probation or parole officer, when assisting the defendant in preparing the plan of 
restitution, and the court, before approving, disapproving or modifying the plan of restitution, 
shall consider the physical and mental health and condition of the defendant; the defendant's 
age, education, employment circumstances, potential for employment and vocational training, 
family circumstances and financial condition; the number of victims; the actual damages of 
each victim; what plan of restitution will most effectively aid the rehabilitation of the defen- 
dant; and such other factors as shall be appropriate. The probation or parole officer shall at- 
tempt to determine the name and address of each victim and the amount of pecuniary damages 
of each victim. 

F. The clerk of the court shall mail to each known victim a copy of the court's order approving 
or modifying the plan of restitution, including the court's statement, if any, pursuant to the provi- 
sions of Subsection C of this section. 
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G. At any time during the probation or parole period, the defendant or the victim may request 
and the court shall grant a hearing on any matter related to the plan of restitution. 

H, Failure of the defendant to comply with Subsection B of this section or to comply with the 
plan of restitution as approved or modified by the court may constitute a violation of the conditions 
of probation or parole. Without limitation, the court may modify the plan of restitution or extend 
the period of time for restitution, but not beyond the maximum probation or parole period. speci- 
fied in Section 31-21-10 NMSA 1978. 

I. This section and proceedings pursuant to this section shall not limit or impair the rights of 
victims to recover damages from the defendant in a civil action. 

J. The rightful owner of any stolen property is the individual from whom the property was 
stolen. When recovering his property, the rightful owner of the stolen property shall not be civilly 
liable to any subsequent holder, possessor or retainer of the property for the purchase or sale price 
of the property or for any other costs or expenses associated with the property. Any subsequent 
holder, possessor or retainer of returned stolen property shall return the property to the rightful 
owner, The subsequent holder, possessor or retainer shall have a cause of action against the person 
from whom he obtained the property for actual damages. 


History: 1953 Comp., § 40A-29-18,1, enacted. by prevent the defendant from earning the money necessary 
Laws 1977, ch. 217, § 2; 1989, ch. 101, § 1; 1998, ch. to compensate his or her victims, where such sentencing 
221, § 1; 2005, ch. 282, § 1. is imposed as part of a comprehensive rehabilitative plan 

The 2005 amendment, effective June 17, 2005, added necessary to instill in the:defendant the wrongness of his 
Subsection,D to provide that an order requiring an of- or her actions. State v, Jensen, 1998-NMCA-034, 124 N.M. 
fender to pay restitution is a judgment and lien against 726, 955 P.2d 195. 
all property of the defendant and may be recorded in a 
office for. the filing of liens against real or personal a II. PROCEDURAL MATTERS, 


erty or for garnishment and to provide for the enforce- 


Commencement of obligation. — A defendant's obli- 
ment of the order of restitution. 


gation to make restitution may commence upon sentenc- 

The | 1993 amendment, effective June 18, 1993, de- ing or incarceration and need not be delayed until the de- 
leted "of New Mexico" following "Criminal Code" in the fendant is placed on probation or parole. State v. Palmer, 
first sentence of Subsection A; and deleted the former last 1998-NMCA-052. 125 NM. 86, 957 P-2d 71. cert: denied 
two sentences of Subsection H, which provided for set off 125 N.M. 146 958 P2d 104. ; ; 
of restitution payments against certain judgments, and When restitution award is improper. — Awarding 
limited the admissibility as evidence of the fact that resti- restitution to the victim is improper where a defendant 


tution was required or made, respectively. does not admit liability f i i 
» Tes] 4 y for the crime, was not convicted 
The 1989 amendment, effective June 16, 1989, in Sub- of the crime, or does not plead guilty to the crime. State 


section B substituted "Section 31-20-6 NMSA 1978" for . Madril, 1987-NMCA-010, 105 N.M. 396, 733 P.2d 365. 
"Section 40A-29-18 NMSA 1953" in the first sentence and F aetiieth wittiet siz eal direct, onusnl welation- 


eunphihatee "make" sym aae, mann ie Aerie of ine ship to the crime committed. — Where defendant was 
second sentence; in Subsection G substituted "Section 31- ordered as part of her sentence, following a guilty plea to 
21-10 NMSA 1978" for "section 41-17-24 NMSA 1953" in the offense of forgery, to pay restitution for the costs of 


the second sentence; and added Subsection I. her extradition from New York, the district court erred in 


ANNOTATIONS ordering defendant to pay the sheriffs department's ex- 
tradition expenses, because there is no direct, causal re- 
I. GENERAL CONSIDERATION. lationship between the crime defendant pled guilty to and 
II, PROCEDURAL MATTERS.,_. the damages sought by the department, State v. George, 
Il]. AMOUNT. / ql 2020-NMCA-039. 
Notice to defendant required. — When the state in- 
I, GENERAL CONSIDERATION. tends to seek restitution based on charges that have been 
ink way: dismissed under a plea and disposition agreement, the de- 
Effect of bankruptcy. — Criminal restitution may fendant must be placed on notice that he will be subject to 
generally be imposed despite a previous discharge of the payment of restitution, and should be advised at the 
the underlying debts in bankruptcy. State v. Collins, time of the entry of his plea of the amount of restitution 
2007-NMCA-106, 142 N.M. 419, 166 P.3d 480. ‘ sought by the state. State v. Lozano, 1996-NMCA-075, 122 
Purpose of section. — This section is declarative of N.M. 120, 921 P.2d 316. 
the public policy to: (1) Make whole the victim of the crime Relationship necessary between criminal activity 
to the extent possible; and (2) to remind the defendant of and damage to victim. — A direct, causal relationship 
his wrongdoing and to require him to repay the costs so- is required between the criminal activities of a defendant 
ciety has incurred as a result of his misconduct. State v. and the damages which the victim suffers. Restitution 
Taylor, 1986-NMCA-011, 104 N.M. 88, 717 P.2d 64, cert. must be limited by and directly related to those criminal 
denied, 103 N.M. 798, 715 P.2d 71. activities. State v. Madril;1987-NMCA-010, 105 N.M. 396, 
Public policy to make crime victim whole. — This 733 P2d 365. 
section is declarative of public policy to make whole the In determining whether a direct or causal relationship 
victim of the crime to the extent possible. State v. Lack, exists between a defendant's criminal activities and the 
1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert, denied, damage suffered by a victim of those activities, an ade- 
98 N.M. 478, 649 P.2d 1391. . quate evidentiary basis must be presented. Mere specula- 
Consecutive sentencing does not violate the pub- tion or supposition as to that relationship will not suffice. 


lic policy of making the victim whole, even though it may 
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State v. Madril, 1987-NMCA-010, 105 N.M, 396, 733 P.2d 
365, 


Police department as "victim", — In a prosecution 


involving the theft of drugs by an undercover narcotics of- - 
ficer, the police department was a "victim" for purposes of * 


this section. State v. Ellis, 1995-NMCA-124, 120 N.M, 709, 
905 P.2d 747, cert. denied, 120 N.M. 715, 905 P.2d 1119. 
Restitution for unlicensed work not required. — 
Bad-check defendant was not required to make restitu- 
tion for any amounts owed to interior design company for 
work done without the requisite New Mexico contractor's 
license, State v, Platt, 1992-NMCA-110, 114.N.M.'721, 845 
P.2d 815, cert. denied, 114.N.M. 501, 841 P.2d 549, 
Victim restitution policy. not. limited to cases 
where sentence suspended or deferred. — Subsec- 
tion B contains no qualifying language limiting the ap- 


CRIMINAL PROCEDURE 


31-17-1 


must consider defendant's ability to pay restitution within 
thirty days before conditioning a portion of his term of im- 
prisonment on payment of restitution within that time 
frame. State v. Whitaker, 1990-NMCA-014, 110 N.M: 486, 


‘797 P.2d 275, cert. denied, 109 N.M. 631; 788 P.2d 931, 


Full evidentiary hearing not contemplated. — A 
full evidentiary hearing tantamount to a civil trial adju- 
dicating liability is not contemplated ‘as a prerequisite for 
a criminal trial judge to require restitution to the victim. 
State v. Lack, 1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, 
cert. denied, 98 N.M. 478, 649 P2d1391. 

Notice to defendant, with opportunity to dispute 
amount of restitution, required, — Implicit in the 


, provisions of this section is the giving of notice to the de- 


plication of the policy of victim restitution only to. those » 
cases in which a sentence is suspended or deferred. State . 
v. Gross, 1982-NMCA-099, 98 N.M. 309, 648 P.2d 348, cert. 


denied, 98 N.M. 336, 648 P.2d 794, 


Mandatory probationary period may include res- ;. 


titution condition. — Subsection B does not limit or 
restrict the application of restitution only to those cases 
in which sentence is suspended or deferred. A mandatory 
probationary period may be included in the defendant's 
sentence’ with the condition’ to make restitution to the 
victim. State v. Ennis, 1982-NMCA-157, 99 N.M. 117, 654 
P.2d 570, cert. denied, 99 N.M. 148, 655 P.2d 160. 

Restitution mandatory where sentence sus- 
pended or deferred. — Subsection,B. makes it manda- 
tory to require victim restitution when a sentence is de- 
ferred or suspended; the court has no discretion in such 
instances. State v. Gross, 1982-NMCA-099, 98 N.M. 309, 
648 P.2d 348, cert, denied, 98 N.M, 836, 648 P.2d 794, 

Where a defendant agreed to plead guilty to nine counts 
of attempt to evade gross receipts tax, and the state and 
the defendant agreed that incarceration, if imposed, 
would not exceed nine years and that sentencing: would 
be postponed to enable defendant to fulfill restitution re- 
quirements; and where the defendant, after. 11 months 
failed to pay any restitution, it. was not) error for the 
trial court to impose a sentence of incarceration pursu- 
ant to the plea and disposition agreement. State v. Bowie, 
1990-NMCA-068, 110 N.M. 283, 795 P.2d 88. 

Agreements not to prosecute in exchange for res- 
titution. — The practice by attorneys or their agents in- 
volving the payment of money as privately-negotiated res- 
titution to an alleged victim in exchange for that person's 
execution of any sworn statement. not to prosecute consti- 
tutes conduct'prejudicial to the administration of justice in 
violation of Subsection D of Rule 16-804 NMRA, and ad- 
versely reflects on an attorney's fitness to practice law, In 
re Steere, 1990-NMSC-084, 110 N.M, 405, 796 P.2d 1101, 

Insurance company as victim. — The trial court had 
the authority under this section to order the embezzling 
defendant to pay restitution to an insurance company 
that had paid a claim resulting from the defendant's crim- 
inal activities. State v. Brooks, 1998-NMCA-078; 116 N.M. 
309, 862 P.2d 57, rev'd on other grounds, 1994-NMSC-062, 
117 N.M. 751, 877 P.2d 557, 

Termination of preprosecution agreement. by 
state. — The state may terminate a’ preprosecution diver- 
sion agreement, even if the sole ground is the defendant's 
nonwilful failure to make restitution, but only if there 
are no adequate alternatives to termination which will 
meet the state's legitimate penological interests. State v, 
Jimenez, 1991-NMSC-041, 111 N.M. 782, 810'P.2d 801. 

Trial court must consider defendant's ability to 
pay restitution, — In a fraud case, the district court's 
order regarding payment of restitution within thirty days 
was not a proper method of achieving the district court's 
legitimate objective of determining whether the fraudu- 
lently obtained funds were recoverable. The district court 
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fendant of the amount of restitution claimed, the oppor- 
tunity to dispute the amount thereof and an inquiry into 
the defendant's ability to pay restitution. State v. Lack, 
1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. denied, 
98 N.M. 478, 649 P.2d 1391. 

Failure to prepare restitution plan not error where 
presentence report provides notice. — Where no plan 
of restitution is ever prepared by the defendant in coopera- 
tion with the probation or parole officials as required by this 
section, the failure to: comply with this requirement is not 
error where data is supplied by the defendant which sup- 
ports the court's determination of the defendant's ability to 
pay restitution, the presentence report gives the defendant 
prior notice concerning the amounts of restitution detailed 
in the presentence report and he is adequately accorded an 
opportunity to contest the amounts ordered by ‘the court. 
State v. Lack, 1982-NMCA-111, 98 N.M. 500, 650 P.2d' 22, 
cert. denied, 98 N.M. 478, 649 P.2d 1391. 

Restitution order void where not condition of pro- 
bation. — The district court's order that defendant make 
restitution to the New Mexico state police contingency 
fund in the amount of $130 (the amount an undercover 
police officer spent to purchase cocaine from defendant) 
was void, where the court did not order the payment as 
a condition of probation; and, thus, it was not authorized 
by this section. State v) Dean, 1986-NMCA-093, 105 N.M. 
5, 727 P.2d 944, cert. denied, 104 N.M. 702, 726 P.2d 856. 

Showing of actual damage insufficient to require vic- 
tim restitution where no actual loss could be shown. 
State v. Griffin, 1983-NMCA-072, 100 N.M. 75, 665 P.2d 1166. 

Lien on defendant's property not authorized. — A 
lien ordered on defendant's property to the extent of resti- 
tution is not authorized. State v, Steele, 1983-NMCA-078, 
100 N.M. 492, 672 P.2d 665. 


III. AMOUNT. 


Amount of restitution and time of payment must 
be set by the court and may not be left to the discretion 
of probation authorities. State v. Lack, 1982-NMCA-111, 
98 N.M. 500, 650 P.2d 22, cert. denied, 98 N.M. 478, 649 
P.2d 13891; State v. Carrasco, 1997-NMCA-128, 124 N.M. 
320, 950 P.2d 293. 

Trial court is to exercise discretion in ordering the 
amount defendant is "reasonably able" to pay. State v, 
Steele, 1983-NMCA-078, 100 N.M. 492, 672 P.2d 665. 

Restitution for full value of stolen merchandise. 
— The trial court did not err in ordering defendants to pay 
restitution for the full value of recovered stolen property 
that was donated to charity by the victim. State v. Lucero, 
1999-NMCA-102, 127 N.M. 672, 986 P.2d 468, cert. denied, 
128 N.M. 149, 990 P.2d 823. 

Quantum of restitution need not be proven by a 
preponderance of the evidence as though the sum 
were being established in a civil action for damages. State 
v, Lack, 1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. 
denied, 98 N.M. 478, 649 P.2d 1391. 

Earnings are properly includable within “actual 
damages" to be awarded crime victims, as contemplated 
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by Subsection A(2). State v. Lack, 1982-NMCA-111, 98 N.M. 
500, 650 P.2d 22, cert. denied, 98 N.M. 478, 649 P.2d 1391. 

Payments for victim's counseling. — An order re- 
quiring a defendant convicted of criminal sexual penetra- 
tion, incest, and contributing to the delinquency of a mi- 
nor to pay a monthly sum towards the cost of the victim's 
counseling was reasonably related to the defendant's re- 
habilitation and valid under this section. State v. Palmer, 
1998-NMCA-052, 125 N.M. 86, 957 P.2d 71, cert. denied, 
125 N.M. 146, 958 P.2d 104. 

Audit expenses properly included in restitution or- 
der. — In a fraud case, an audit was an appropriate element 
of restitution. So long as the audit was a reasonable attempt 
to determine the nature and extent of losses caused by the 
wrongdoer, rather than an expense of trial preparation, the 
district court acted properly in including the expense of the 
audit as "actual damages" to be considered in ordering res- 
titution. State v. Whitaker, 1990-NMCA-014, 110 N.M. 486, 
797 P.2d 275, cert. denied, 109 N.M. 631, 788 P.2d 931. 

Losses qualifying as damages. — In a prosecution 
involving the theft of drugs by an undercover narcotics of- 
ficer, the police department's losses, including the officer's 
salary, expense money, and money spent for the purchase 
of drugs, qualified as damages under this section. State v. 
Ellis, 1995-NMCA-124, 120 N.M. 709, 905 P.2d 747, cert. 
denied, 120 N.M. 715, 905 P.2d 1119. 

Damages for conspiracy. — The trial court, pursuant 
to this section, may order a defendant to make restitution 
to the victim of a criminal conspiracy for losses resulting 
from such conspiracy. State v. Lozano, 1996-NMCA-075, 
122 N.M. 120, 921 P.2d 316. 

Magistrate court may order restitution. — The 
magistrate court may, as part of its sentencing power, 
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order a Criminal Code or Motor Vehicle Code violator to 
make restitution. 1979 Op. Att'y Gen. No. 79-18. 

Law reviews. — For comment, "Definitive Sentencing 
in New Mexico: The 1977 Criminal Sentencing Act," see 9 
N.M.L. Rev. 131 (1978-79). 

For article, "Survey of New Mexico Law, 1982-83: Crimi- 
nal Procedure," see 14 N.M.L. Rev. 109 (1984). 

For annual survey of criminal procedure in New Mexico, 
see 18 N.M.L. Rev, 345 (1988). 

Am. Jur. 2d, AL.R. and C.J.S. references. — 21A 
Am, Jur. 2d Criminal Law § 1321 et seq.; 79 Am. Jur. 2d 
Welfare Laws § 46. 

Propriety of condition of probation which requires de- 
fendant convicted of crime of violence to make reparation 
to injured victim, 79 A.L.R.3d 976. 

Statutes providing for governmental compensation for 
victims of crime, 20 A.L.R.4th 63. 

Jurisdiction or power of juvenile court to order parent 
of juvenile to make’ restitution for juvenile's offense, 66 
A.L.R.4th 985. , 

Measure.and elements of restitution to which victim is 
entitled under state criminal statute, 15 A.L.R.5th 391. 

Apportionment of liability between landowners and as- 
sailants for injuries to crime victims, 54 A.L.R.5th 379. 

Persons or entities entitled to restitution as "victim" 
under state criminal restitution statute, 92 A.L.R.5th 35. 

Restitutional sentencing under Victim and Witness Pro- 
tection Act § 5 (18 USCS §§ 3579, 3580), 79 A.L.R. Fed. 
724, 108 A.L.R. Fed, 828. 

Deductibility, as nonbusiness loss under 26 USC § 
165(c)(2), of restitution payments made pursuant to sen- 
tencing order, 112 A.L.R. Fed. 289, .. 


ARTICLE 18 


Criminal Sentencing 


Sec. 

31-18-1 to 31-18-11. Repealed. 

31-18-12. Short title. 

31-18-13. Sentencing authority; all crimes. 

31-18-14. Sentencing authority; capital felonies. 

31-18-14,1. Repealed. 

31-18-15. Sentencing authority; noncapital felonies; ba- 
sic sentences and fines; parole authority; 
meritorious deductions. , 


31-18-15.1. Alteration of basic sentence; mitigating or 
aggravating circumstances; procedure. 

81-18-15.2. Definitions. 

31-18-15.3. Serious youthful offender; disposition. 

31-18-15.4, Felonies; public officials; enhancement of 


sentences. 

31-18-16. Use, brandishing or discharge of firearm; al- 
teration of basic sentence; suspension and 
deferral limited. 

31-18-16.1. Repealed. 


31-18-1 to 31-18-11. Repealed. 


Repeals. — Laws 1977, ch. 216, § 17, repealed 40A- 
29-1 to 40A-29-3.1, 40A-29-5 to 49A-29-11, 1953 Comp. 


31-18-12. Short title. 


Sec, 

31-18-17. Habitual offenders; alteration of basic sentence. 

31-18-18. Habitual offenders; duty of public officers to report. 

31-18-19, Habitual offender; duty of district attorney to 
prosecute. 

31-18-20. Habitual offenders; proceedings for prosecu- 
tion, , 

31-18-21. Consecutive sentences; inmates and persons at 
large. 

31-18-22, Special incarceration alternative program. 

31-18-23. Three violent felony convictions; mandatory 
life imprisonment; exception. 

31-18-24, Violent felony sentencing procedure, 

31-18-25. Two violent sexual offense convictions; manda- 
tory life imprisonment; exception. 

31-18-26. Two violent sexual offense convictions; sen- 


tencing procedure. 


(31-18-1 to 31-18-11 NMSA 1978), relating to sentencing 
of offenders. 


Chapter 31, Article 18 NMSA 1978 may be cited as the "Criminal Sentencing Act". 
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History: 1953 Comp., § 40A-29-26, enacted by Laws . ANNOTATIONS 
1977, ch. 216, § 1; 1994, ch. 24, § 1. | ah 6 88 bah 080 4 
The 1994 amendment, effective July 1,,1994, substi- Law reviews. — For comment, "Definitive Sen enane 


tuted "Chapter 31, Article 18 NMSA 1978" for "The pro- in New Mexico: The 1977 Criminal Sentencing Act," see 9 


ha : “90. 40A-29- - N.MLL. Rev, 131 (1978-79). . ' 
bit of Bections 04-20-26 Aneneneri SG Bai NMS For article, "Survey of New Mexico Law, 1982-83: Crimi- 


nal Law," see 14 N.M.L. Rev, 89 (1984). 


31-18-13. Sentencing authority; all crimes. 


A. Unless otherwise provided in this section, all persons convicted of a crime under the laws 
of New Mexico shall be sentenced in accordance with the provisions of the Criminal Sentencing 
Act; provided, that a person sentenced as a serious youthful.offender or as a youthful offender 
may be sentenced to less than the basic or mandatory sentence prescribed by the Criminal Sen- 
tencing Act, 

B.. Whenever a defendant is convicted of a crime under the constitution of New Mexico, ora 
statute not contained in the Criminal Code [30-1-1 NMSA 1978], which’ specifies the penalty to be 
imposed on conviction, the court shall set as a definite term of imprisonment the minimum term 
prescribed by the statute or constitutional provision and may impose the fine prescribed by the 
statute or constitutional provision for the particular crime for which the person was convicted; 
provided, that a person sentenced as a serious youthful offender or as a youthful offender may be 
sentenced to less than the minimum term of imprisonment prescribed by the atapuke, or tag consti- 
tutional provision. 

C.. Acrime declared to be a de by the constitution or a statute not contained in thie Criminal 
Code, without specification of the sentence or fine to be imposed on conviction, shall constitute a 
fourth degree felony as prescribed under the Criminal Code for the purpose of the sentence, and 
the defendant shall be so sentenced. 

D. Any other crime for which the sentence to be imposed upon conviction is not specified shall 
constitute, for the purpose of the sentence, a petty misdemeanor. 


History: 1953 Comp., § 40A-29-27, enacted by Laws the plea agreement constituted a promise, not a recom- 
1977, ch. 216, § 2; 1993, ch. 77, § 4. mendation, for a sentence within a particular range that 
The 1993 amendment, effective July 1, 1993, added the court was bound to enforce and the imposition of a 
the provisos at the end of Subsections A and B, and made forty-two year sentence, nine of which were suspended, 
minor stylistic changes, violated the sentence cap in the plea agreement, State 
v. Miller, 2012-NMCA-051, 278 P.3d 561, cert. granted, 

ANNOTATIONS 2012-NMCERT-005. 
1. GENERAL CONSIDERATION. Plea agreement for a maximum permissible 
Il. JUDICIAL DISCRETION. sentence "at initial sentencing". — Where the plea 
Ill. SPECIFIC SENTENCES. agreement provided for a maximum sentence of forty 
years "at initial sentencing", the phrase "at initial sen- 
I. GENERAL CONSIDERATION. tencing" did not transform the limit on sentencing into 


a limit on the initial period of incarceration because the 
sentence could not be increased at a later date and the 
court's sentence of forty-two years imprisonment, nine of 
N.M. 628, 435 P.2d 1005. which were suspended, violated the plea agreement. State 


Plea agreements will be specifically enforced. . f i 
— Where defendant entered into three plea agreements re NAO Ks ak rake a RRM LH yas a” 


in which the state agreed that defendant would serve Sentence otherwise imposed void. — Sentences 
zero to nine years of incarceration, supervised probation, must be imposed as prescribed by statute, and a sen- 


treatment program or a combination thereof and that tence otherwise imposed was not merely irregular, but 
the sentences in each case would be served concurrently was null and void, and a void sentence may be vacated 


with each other; and the district court accepted the plea even though it has been partially served. State v. Peters, 


Criminal sentences must be imposed as pre- 
scribed by statute. State v. Baros, 1968-NMSC-001, 78 


agreements and sentenced defendant to twenty-one years 1961-NMSC-160, 69 N.M. 302. 366 P.2d 148. cert. denied 
in prison, with sixteen years suspended, for an actual 369 US. 831. 82S, Ct. 849. 7 L, Ed. 2d 796 (1962). 
prison term of five year, plus five years of supervised pro- San tances which are unauthorized by law are 
bation, the sentence violated the terms of the plea agree- null and void. Sneed’ v. Cox, 1964-NMSC-250. 74 N.M 
ments, because the suspended sentence allowed for the 659, 397 P.2d 308. 0h 


possibility that defendant could actually serve more than 
nine years in prison and defendant was entitled to spe- 
cific performance of the plea agreements. State v. Gomez, 


Fixing of penalties is legislative function, and what 
constitutes an adequate punishment is a matter for legis- 
lative judgment, and the question of whether the punish- 
Meelis wobcn: wal le f fi ment for a given crime is too severe and disproportionate 

ea agreement provided for a specific sentence. to the offense is for the legislature to determine. State v. 


— Where the plea agreement provided for a maximum Peters, 1967-NMSO-171, 78 N.M. 224, 430 P.2d 382. 
sentence of forty years and the court accepted the plea, : ; : 
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For crimes committed prior to July 1, 1979, the sen- 
tencing provision in effect at the time of the commission 
of the crime controls. State v. Hargrove, 1989-NMSC-012, 
108 N.M. 233, 771 P.2d 166. 

Subsection B controls over DWI statute. — Sec- 
tion 66-8-102E NMSA 1978 (now Section 66-8-102F NMSA 
1978) which provides that where the conviction is for a sec- 
ond or subsequent: DWI, the offense is. punishable by im- 
prisonment for not less than ninety days or more than one 
year, does not control over Subsection B of this section which 
provides the method for establishing the applicable deter- 
minate sentence for offenses not contained in the Criminal 
Code. State v. Greyeyes, 1987-NMCA-022, 105 N.M. 549,734 
P.2d 789, cert. denied, 105 N.M. 521, 734 P.2d 761. 

Motor Vehicle Code violation petty misdemeanor. 
— Section 66-8-7B NMSA 1978 (Motor Vehicle Code viola- 
tion) is governed by the provisions of Subsection D of this 
section. The violation is not declared to be a felony. Since 
it is not declared to be a felony and is not punishable by 
a specified sentence, Subsection D applies. State v. Men- 
doza, 1993-NMCA-027, 115 N.M..772, 858 P.2d 860,:cert. 
denied, 115 N.M. 359; 851, P.2d.481. 

Section does not apply to contempt sentence. — 
Contempt is not a "crime" under Section 34-1-2 NMSA 
1978, and therefore, this section does not apply toa con- 
tempt sentence. State v. Case, 1985-NMCA-027, 103 N.M: 
574, 711 P.2d 19, rev'd on other grounds, 103 N.M. 501, 
709 P.2d 670. 

Effect of acquittal on one count of indictment. — 
The mere fact that the jury saw fit to acquit the defendant 
on one count of the indictment cannot be construed as ef- 
fectuating a determination of the factual issues under an- 
other count, even though the same evidence is offered in 
support of both counts of the indictment; as the reason for 
the acquittals is speculative, the acquittals, even though 
irreconcilable with the conviction, do not require the con- 
viction to be set aside:as a matter of law. State v. Rogers, 
1969-NMCA-034, 80 N.M. 230, 453 P.2d 593. 

Effective date of resentence is the date when 
the initial sentence commenced: State v. Dalrymple, 
1966-NMSC-203, 77 N.M, 4, 419 P.2d 218. 

Effect of sentence in excess of that permitted by 
law, — Where a court has jurisdiction of the person and 
the offense, the imposition of a sentence in excess of what 
the law permits does not render the legal or authorized 
portion of the sentence void, but only leaves such portion 


re : 
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in excess open to question and attack. A sentence is legal, 


so far as it is within the provisions of law and the jurisdic- 
tion of the court over the person and the offense, and only 
void as to the excess, when such excess is separable and 
may be dealt with without disturbing the valid portion of 
the sentence. Sneed v. Cox, 1964-NMSC-250, 74 N.M. 659, 
397 P.2d 308. 

Legal or authorized portion valid. — The imposi- 
tion of a sentence in excess of what the law permits does 
not render the legal or authorized portion of the sentence 
void, but only leaves such portion in excess open to attack, 
unless such portion is inseparable and cannot be dealt 
with without disturbing the valid portion of the sentence, 
State v. Baros, 1968-NMSC-001, 78 N.M..623, 435 P.2d 
1005. 

When probationary part of sentence void. — Where 
the court ordered defendant placed on probation without 
deferring or suspending any of his sentences, this action 
is not within the bounds prescribed by law, and therefore, 
the probationary part of the defendant's sentence is void. 
State v. Nolan, 1979-NMCA-116, 93 N.M. 472, 601 P.2d 
442, cert, denied, 93 N.M. 683, 604 P.2d 821. 


Il. JUDICIAL DISCRETION. 


Sua sponte amendment of sentence. — Where de- 
fendant was convicted of possession of child pornography; 
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the court sentenced defendant to three years of imprison- 
ment, suspended thirty-four and one-half years, followed 
by five years of supervised probation and on the follow- 
ing day, after reconsidering the court's reliance on the fact 
that defendant had no criminal history and the evidence 
in the case, the court revised the sentence to nine years of 
imprisonment, the court did not abuse its discretion. State 
v. Ballard, 2012-NMCA-048, 276 P.3d 976, cert. granted, 
2012-NMCERT-005. 

Court may impose statutory sentence notwith- 
standing jury's recommendation for clemency. — 
Trial court did not err in refusing to grant appellant's 
motion to vacate for the reason that, despite the jury's 
recommendation for clemency, minor was sentenced 
for armed robbery to the maximum term permitted by 
law. State v. Henry, 1967-NMSC-265, 78 N.M. 5738, 434 
P.2d 692. 

Statutory sentence notwithstanding recommen- 
dation in diagnostic report. — Where the sentence 
was in accordance with law, an appellate court cannot say 
it was unjust or improper in the circumstances because 
recommendations in a diagnostic report for a more lenient 
sentence were not followed or because the statutory sen- 
tence is imposed on a 17-year old first offender. State v. 
Madrigal, 1973-NMCA-116;:85.N.M. 496, 513 P.2d 1278, 
cert. denied, 85 N.M. 488, 513 P.2d 1265. 

Court need not impose identical. sentences on 
joint defendants. — There is no requirement in crimi:+ 
nal procedure that a court impose identical sentences 
upon persons jointly guilty of a crime. State v. Holly, 
1968-NMCA-075, 79 N.M. 516, 445 P.2d 393. 

Court statutorily limited in sentencing author- 
ity. — The district court's authority to sentence is only 
that which has been provided by statute. State v, Sparks, 
1985-NMCA-004, 102 N.M. 317, 694 P.2d 1382. 

Suspended or deferred sentence within discre- 
tion of trial court. — Of the sentencing alternatives 
available, a suspended or deferred sentence is: within 
the discretion of the trial court. State v. Madrigal, 
1973-NMCA-116, 85 N.M. 496, 513 P.2d 1278, cert. denied, 
85 N.M. 483,513 P.2d:1265 (decided under former law). 

Sentencing judge has discretion in determining 
whether sentences are to run consecutively or con- 
currently. His discretion in this area will not be interfered 
with unless he has violated one of the sentencing statutes. 
State v. Deats, 1971-NMCA-089, 82 N.M. 711, 487 P.2d 
139. 

Court should not fix date when sentence to com- 
mence. — It is improper for a trial court to fix a date 
when the sentence should commence. Sneed v. Cox, 
1964-NMSO-250, 74 N.M. 659, 397 P.2d 308. 

Jurisdiction of trial court to sentence is not ex- 
hausted until sentence pronounced, and will carry 
over from term to term. Pavlich v, State, 1968-NMSC-147, 
79 N.M. 473, 444 P.2d 984. 

Sentences cannot be increased after first commit- 
ment has begun. Deats v. State, 1972-NMCA-155, 84 N.M. 
405, 503 P.2d 1183. 

Credit where prisoner has served part of void 
sentence, — It is proper to allow credit where a prisoner 
is resentenced without a new trial after serving part of 
a void sentence. Sneed v. Cox, 1964-NMSC-250, 74 N.M. 
659, 397 P.2d 308. 


III. SPECIFIC SENTENCES. 


Life sentence is not mandatory for a second con- 
viction of trafficking in heroin and the court has the 
authority to suspend or defer the sentence imposed. State 
v. Sanchez, 1982-NMSC-032, 97 N.M. 521, 641 P.2d 1068. 

Proper to enhance sentence under both habitual 
offender and firearm enhancement provisions. — It 
is not improper to enhance a sentence under the general 
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habitual offender statute if it has already been enhanced 
under the firearm enhancement statute. State v. Reaves, 
1982-NMCGA-169, 99:'N.M. 73, 653 P.2d: 904. 


Validity of consecutive sentences. — Where 1969 


CRIMINAL PROCEDURE 


sentences were expressly made consecutive to 1967 sen- - 


tences, and eight sentences in 1969 were also expressly 
made consecutive, these nine consecutive sentences were 
validly imposed, Deats v. State, 1972-NMCA-155, 84 N.M. 
405, 503 P.2d 1183. 

Special probation condition did not terminate 
parental rights. — Where defendant pleaded guilty to 
eight counts of criminal sexual contact of a minor in the 
fourth degree, the charges stemming from a series of in- 
cidents that occurred over the course of several months 
between defendant and one of his adopted daughters, 
and after the sentencing hearing, the district court im- 
posed nine conditions of probation, with one condition 
prohibiting defendant from having direct or indirect 
contact with all children under the age of 18, including 
the victim of his crimes, absent a court order, the spe- 
cific condition did not amount to a "de facto" termination 
of parental rights, necessitating jurisdiction within the 
children's court. State v. Garcia, 2005-NMCA-065, 137 
N.M. 588, 113: P.3d 406. 

Jurisdiction to revoke probation imposed under 
consecutive sentences. — Where two consecutive sen- 
tences are imposed, as to the’ second sentence, the dis- 
trict court retained jurisdiction to revoke a defendant's 
probation when probation violations occurred before 
the defendant had begun serving the second sentence to 
which the probation is attached and as to the first sen- 
tence, which the defendant had completed serving, the 
district court did not have jurisdiction to revoke the pro- 
bation that was attached to the first sentence. State v. 
Lopez, 2006-NMCA-079, 140 N.M. 1, 1388 P.3d 534, aff'd 
2007-NMSC-011, 141 N.M. 293, 154 P.3d 668. 

Magistrate court may order restitution. — The 
magistrate court may, as part of its’ sentencing power, 
order a Criminal Code or Motor Vehicle Code violator to 
make restitution. 1979 Op. Att'y Gen. No. 79-18. 

Law reviews. — For symposium, "The Impact of the 
‘Equal Rights Amendment on the New Mexico Criminal 
Code," see 3 N.M.L. Rev, 106 (1978). 
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For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New, Rules," see 
6 N.ML.L. Rev. 331 (1976). 

For comment, "Definitive Sentencing in New Mexico: 
The 1977 Criminal Sentencing Act," see 9 N, M. L. Rev. 181 
(1978-79). 

For article, "The Capital Dafeniientia Right to Make 
a Personal: Plea for Mercy: Common: Law Allocution 
and Constitutional Mitigation," see 15 N.M.L. Rev. 41 
(1985). 

For annual survey of New Mexico criminal law, see 16 
N.M.L. Rev. 9 (1986). 

For annual survey of criminal procedure i in New Mexico, 
see 18 N.M.L. Rev. 345 (1988). 

For annual survey of New Mexico criminal law and pro- 
cedure, see 19 N.M.L. Rev. 655 (1990). 

For survey of 1990-91 criminal Saab ie and evidence, 
see 22 N.M.L. Rev. 718 (1992). 

For note, "State v. Muniz: Authorizing Adult Sentencing 
of Juveniles Absent a Conviction that Authorizes an Adult 
Sentence," see 35 N.M.L. Rev. 229 (2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references. 
Jur, 2d Criminal Law § 825. ' 

Right to credit on state sentence for time served un- 
der sentence of court of separate jurisdiction where state 
court fails to specify in that regard, 90 A.L.R.3d 408. 

Loss of jurisdiction by delay in imposing sentence, 98 
A.L.R.3d 605. 

Power of state court, during same term, ‘to in- 
crease severity of lawful sentence - modern status, 26 
A.L.R.4th 905. 

Power of court to increase severity of uniairiul sentence 
- modern status, 28 A.L.R.4th 147, 

Propriety of sentencing judge's consideration of defen- 
dant's perjury or lying in pleas or ee in present 
trial, 34 A.L.R.4th 888. 

Admissibility of expert’ testimony as to appropriate 
punishment for convicted defendant, 47 A.L.R.4th 1069. 

When does delay in imposing sentence violate speedy 
trial provision, 86 A.L.R.4th 340: 

Transmission or risk of transmission of human immu- 
nodeficiency virus (HIV) or acquired immunodeficiency 
syndrome (AIDS) as basis for prosecution or sentencing 
in criminal or military discipline case, 13 A.L.R.5th 628. 


21 Am. 


31-18-14. Sentencing authority; capital felonies. 


When a defendant has been convicted of a capital felony, the defendant shall be sentenced to life 
imprisonment or life imprisonment without possibility of release or parole. 


History: 1978 Comp., § 31-18-14, enacted by Laws 
1979, ch. 150, § 1; 1993, ch. 77, § 5; 2009, ch. 11, §.1. 

Repeals and reenactments. Laws 1979, ch. 150, 
§ 1, repealed former 31-18-14 NMSA 1978 (40A-29-27.1, 
1953 Comp,), relating to life imprisonment for conviction 
of a capital felony, and enacted the above section. 

Cross references. — For capital felony sentencing 
procedure, see 31-20A-2 and 31-20A-5 NMSA 1978. 

The 2009 amendment, effective July 1, 2009, abol- 
ished the death penalty and provided for sentencing 
to life imprisonment without possibility of release or 
parole. 

The 19938 amendment, effective July 1, 1993, substi- 
tuted "may be sentenced" for "shall be sentenced" in the 
last sentence of Subsection A and added "but shall not be 
punished by death" at the end thereof. 

Applicability. — Laws 2009, ch. 11, § 6 provided that 
the provisions of this section apply to crimes committed 
on or after July 1, 2009. 
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Constitutionality. — Where defendant pled guilty to 
one count of first-degree, willful and deliberate murder, 
and where, prior to sentencing, defendant filed a motion 
seeking the opportunity to present mitigating evidence 
which could eventually shorten his sentence, arguing 
that Section 31-18-14 NMSA 1978 is unconstitutional 
because it does not provide for the opportunity for capital 
felons to present evidence of mitigating circumstances at 
sentencing and Section 31-18-15.1 NMSA 1978 requires 
the district court to hold a sentencing hearing for lesser 
offenses, defendant's equal protection rights were not vi- 
olated, because first-degree murderers are not similarly 
situated to lesser offenders, in that first- degree murder- 
ers are guilty of a categorically more serious offense. It 
is a lawful exercise of legislative authority to impose 
distinct sentencing schemes for first-degree murder 
and lesser offenses, and the language of Section 31-18- 
14 reflects an intent that those convicted of first-degree 
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murder be treated differently from less serious offend- 
ers, regardless of the maximum possible penalty. State v. 
Franklin, 2018-NMSC-015, 

Life sentence for mentally ill offender constitu- 
tional. — Mandatory life sentence for a capital crime 
committed by a defendant found to be guilty but mentally 
ill did not constitute cruel and unusual punishment in 
violation of the eighth amendment. Neely v. Newton, 149 
F.3d 1074 (10th Cir. 1998), cert. denied, 525 U.S, 1107, 119 
S. Ct. 877, 142 L. Ed. 2d 777 (1999). 

It is first degree murder that the legislature has 
designated as eligible for capital sentencing when 
an aggravating circumstance is present. State v. Fry, 
2006-NMSC-001, 1388 N.M. 700, 126 P.3d 516 (decided 
prior to 2009 repeal of death penalty). 

New Mexico's death penalty is unconstitutional, 
and the penalty to be imposed for a conviction of first- 
degree murder is life imprisonment. State v. Noble, 
1977-NMSC-031, 90 N.M. 360, 563 P.2d 1153 (decided 
prior to 2009 repeal of death penalty). 

This section, which provided, upon conviction of a capi- 
tal crime, for mandatory sentence of death, and leaves nei- 
ther judge nor jury discretion to impose a lesser sentence, 
violates state and federal constitutional provisions against 


cruel and unusual punishment and is void. This action re- _ 


vives previous 40A-29-2, 1953 Comp., as it existed before 
its amendment in 1973, but that section was likewise un- 
constitutional and void in that it left recommendation of 
death or life imprisonment to the unbridled discretion of 
the jury. Therefore, maximum penalty available for defen- 
dants convicted of murder is life imprisonment. State v. 
Rondeau, 1976-NMSC-044, 89 N.M. 408, 553 P.2d 688 (de- 
cided prior to 2009 repeal of death penalty). 

Life imprisonment proper penalty for serious 
felonies. — The imposition of the death penalty for felony- 
murder, rape, aggravated sodomy and kidnapping was un- 
constitutional; the proper penalty to be imposed was life im- 
prisonment. State v. Melton, 1977-NMSC-014, 90 N.M. 188, 
561 P.2d 461 (decided prior to 2009 repeal of death penalty). 

Mandatory nature of section. — The court did not 
have discretion not to sentence the defendant, a minor, 
to a life term after a conviction of a first degree capital 
felony. State v. Taylor, 1988-NMSC-023, 107 N.M. 66, 752 


31-18-14.1. Repealed. 


_ Repeals. — Laws 2009, ch. 11, § 5 repealed 31-18-14.1 
NMSA 1978, as enacted by Laws 2001, ch. 128, § 1, relat- 
ing to capital felony sentencing hearings and explanations 
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P.2d 781 (decided prior to 1993 amendment) (decided 
prior to 2009 repeal of death penalty). 

_ Death qualification of a jury, properly conducted, is 
not grounds for reversal. State v. Gilbert, 1983-NMSC-083, 
100 N.M. 392, 671 P.2d 640, cert. denied, 465 U.S, 1073, 
104 S. Ct. 1429, 79 L. Ed. 2d 753 (1984) (decided prior to 
2009 repeal of death penalty). 

Law reviews. — For article, "The Proposed New Mex- 
ico Criminal Code," see 1 Nat. Resources J. 122 (1961). 

For comment, "Definitive Sentencing in New Mexico: 
The 1977 Criminal Sentencing Act," see 9 N.M.L. Rev. 131 
(1978-79). 

For article, "Constitutionality of the New Mexico Capi- 
tal Punishment Statute," see 11 N.M.L. Rev. 269 (1981). 

For article, "Sufficiency of Provocation for Voluntary 
Manslaughter in New Mexico: Problems in Theory and 
Practice," see 12 N.M.L. Rev. 747 (1982). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 13 N.M.L. Rev. 341 (1983). 

For article, "The Capital Defendant's Right to Make a 
Personal Plea for Mercy: Common Law Allocution and 
Constitutional Mitigation," see 15 N.M.L. Rey. 41 (1985). 

For comment, "An Equal Protection Challenge to First 
Degree Depraved Mind Murder Under the New Mexico 
Constitution", see 19 N.M.L. Rev. 511 (1989). 

For article, "Unintentional homicides caused by risk- 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicide in New Mexico," 
20 N.M.L. Rev. 55 (1990). 

For note on Imposing the Death Penalty upon Juvenile 
Offenders, see 21 N.M.L. Rev, 373 (1991). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§ 942 et seq.; 956 to 960, 965 to 970, 
972, 973. 

Propriety of imposition of death sentence by state court 
following jury's recommendation of life imprisonment or 
lesser sentence, 8 A.L.R.4th 1028. 

Application of death penalty to nonhomicide cases, 62 
A.L.R.5th 121. 

Propriety, under Federal Constitution, of evidence or ar- 
gument concerning deterrent effect of death penalty, 78 
A.L.R. Fed. 553. 

24 C.J.S. Criminal Law §§ 1593, 1596, 1597, 1604, 1609. 


by court to the jury, effective July 1, 2009. For provisions 
of former section, see the 2008 NMSA 1978 on NMOneS- 
ource.com. 


31-18-15. Sentencing authority; noncapital felonies; basic sentences 
and fines; parole authority; meritorious deductions. 


A. As used in a statute that establishes a noncapital felony, the following defined felony clas- 
sifications and associated basic sentences of imprisonment are as follows: 


FELONY CLASSIFICATION 


first degree felony resulting in the death of a child 


first degree felony for aggravated criminal sexual 


penetration 


first degree felony 


second degree felony resulting in the death of ‘a 


human being 


BASIC SENTENCE 
life imprisonment 


life imprisonment 


eighteen years imprisonment 


fifteen years imprisonment 
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FELONY CLASSIFICATION : BASIC SENTENCE 
second degree felony for a sexual offense against a child fifteen years imprisonment 
second degree felony for sexual exploitation of children | twelve years imprisonment 
second degree felony | | nine years imprisonment 
third degree felony resulting i in the death of a yy peer 

human being. , | six years imprisonment 
third degree felony for a sexual offense against achild _—six years imprisonment 
third degree felony for sexual exploitation of children eleven years imprisonment 
third degree felony | . three years imprisonment 
fourth degree felony for sexual exploiehnn of children ten years imprisonment 
fourth degree felony | eighteen months imprisonment. 


B. . The appropriate basic sentence of imprisonment shall be imposed upon a person convicted 
and sentenced pursuant to Subsection A of this section, unless the court alters the sentence pursu- 
ant to the provisions of the Criminal Sentencing Act.. 

C. A period of parole shall be imposed only for felony convictions wherein a person is sen- 
tenced to imprisonment of more than one year, unless the parties to a proceeding agree that a 
period of parole should be imposed. If a period of parole is imposed, the court shall include in the 
judgment and sentence of each person convicted and sentenced to imprisonment in a corrections 
facility designated by the corrections department authority for'a period of parole to be served in 
accordance with the provisions of Section 31-21-10 NMSA 1978 after the completion of any actual 
time of imprisonment and authority to require, as a condition of parole, the payment of the costs of 
parole services and reimbursement to a law enforcement agency or local crime stopper program in 
accordance with the provisions of that section. If imposed, the period of parole shall be deemed to 
be part of the sentence of the convicted person in addition to’ the basic sentence imposed pursuant 
to Subsection A of this section together with alterations, if any, pursuant to the provisions of the 
Criminal Sentencing Act. 

D. When a court imposes a sentence of imprisonment pursuant to the provisions of Section 31- 
18-15.1, 31-18-16 or 31-18-17 NMSA 1978 and suspends or defers the basic sentence of impris- 
onment provided pursuant to the provisions of Subsection A of this section, the period of parole 
shall be served in accordance with the provisions of Section 31-21-10 NMSA 1978 for the degree of 
felony for the basic sentence for which the inmate was convicted. For the purpose of designating a 
period of parole, a court shall not consider that the basic sentence of imprisonment was suspended 
or deferred and that the inmate served a period of imprisonment pursuant to the provisions of the 
Criminal Sentencing Act. 

EK. The court may, in addition to the Siege ofa basic sentence of imprisonment, impose a 
fine not to exceed: 

(1) fora first degree felony resulting in the ddath of a child, int its thousand five hun- 
dred dollars ($17,500); 

(2) for a first degree felony for SSS alas criminal sexual Si ea tate: seventeen thou- 
sand five hundred dollars ($17,500); 

(3) for a first degree felony, fifteen thousand dollars ($15,000); 

(4) for a’second degree felony resulting in the death of a human being, seers thousand 
five hundred dollars ($12,500); 

(5) for a second degree felony for a sexual offense against a child, twelve thousand five 
hundred dollars ($12,500); 

5 (6) for a second degree felony for sexual exploitation of children, five thousand dollars 

($5,000); ok 
(7) for a second degree felony, ten thousand dollars ($10,000); 
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‘ (8) for a third degree felony resulting in the death of a human being, five thousand dollars 
($5,000); 

(9). for a third degree felony for a sexual offense against a child, five thousand dollars 
($5,000); 

(10) for a third degree felony for sexual exploitation of children, five thousand dollars 
($5,000); 

(11) fora third or fourth degree felony, five thousand dollars ($5,000); or 

.... (12) for a fourth degree felony for sexual exploitation of children, five thousand dollars 

($5,000). 

F. When the court imposes a sentence of imprisonment for a felony offense, the court shall in- 
dicate whether or not the offense is a serious violent offense as defined in Section 33-2-34 NMSA 
1978, The court shall inform an offender that the offender's sentence of imprisonment is subject 
to the provisions of Sections 33-2-34, 33-2-36, 33-2-37 and 33-2-38 NMSA 1978. If the court fails 
to inform an offender that the offender's sentence is subject to those provisions or if the court pro- 
vides the offender with erroneous information regarding those provisions, the failure to inform or 
the error shall not provide a basis for a writ of habeas corpus. 

G. No later than October 31 of each year, the New Mexico sentencing commission shall provide 
a written report to the secretary of corrections, all New Mexico criminal court judges, the admin- 
istrative office of the district attorneys and the chief public defender. The report shall specify the 
average reduction in the sentence of imprisonment for serious violent offenses and nonviolent of- 
fenses, as defined in Section 33-2-34 NMSA 1978, due to meritorious deductions earned by prison- 
ers during the previous fiscal year pursuant to the provisions of Sections 33-2-34, 33-2-36, 33-2-37 
and 33-2-38 NMSA 1978. The corrections department shall allow the commission access to docu- 
ments used by the department to determine earned meritorious deductions for prisoners. 


History: 1953 Comp., § 40A-29-28, enacted by Laws Paragraph (9), after the semicolon, deleted "or", added 
1977, ch. 216, § 4; 1979, ch. 152, § 1; 1980, ch. 38, § 1; new Paragraph (10) and redesignated former Paragraph 
1981, ch. 285, § 1; 1987, ch. 189, § 3; 1993, ch. 38, § 1; (9) as Paragraph (11), in Paragraph (11), after the semico- 
1993, ch. 182, § 1; 1994, ch. 23, § 3; 1999, ch. 238, § 5; lon, added "or", and added new Paragraph (12). 


2003, ch. 75, § 4; 2003 (1st S.S.), ch. 1, § 5; 2005, ch. 59, The 2007 amendment, effective July 1, 2007, imposed 
§ 2; 2007, ch. 69, § 2; 2016, ch. 2, § 2; 2019, ch, 211, § 7; life imprisonment and a $17,500 fine for a first degree fel- 
2022, ch. 56, § 29. ony for aggravated criminal sexual penetration. 

The 2022 amendment, effective May 18, 2022, clari- The 2005 amendment, effective June 17, 2005, added 
fied noncapital felony sentencing provisions; and in Sub- Subsection A(1) to impose a life sentence for the conviction 
section A, deleted "If a person is convicted of" and added of a first degree felony resulting in the death ofa child and 
"As used in a statute that establishes", and added "follow- Subsection E(1) to impose a fine, of seventeen thousand 
ing defined felony classifications and associated", and af- five hundred dollars for a first degree felony resulting in 
ter "basic", deleted "sentence" and added "sentences", and the death of a child. 
deleted Paragraphs A(1) through A(13) and added the re- The 2003 (1st S.S.) amendment, effective February 3, 
mainder of the subsection. 2004, inserted present Paragraphs (3) and (6) and redes- 

The 2019 amendment, effective July 1, 2019, required ignated former Paragraphs (3) through (6) accordingly 
that parole shall be imposed only for felony convictions in Subsection A, substituted "and sentenced pursuant to 
where a person is sentenced to imprisonment for more Subsection A of this section, unless the court alters the" 
than one year, unless the parties to a proceeding agree for "of a first, second, third or fourth degree felony or a 
that a period of parole should be imposed; in Subsection C, second or third degree felony resulting inthe death of a 
after the subsection designation, added "A period of parole human being, unless the court alters such" in Subsection 
shall be imposed only for felony convictions wherein a per- B, deleted "of a first, second, third or fourth degree felony 
son is sentenced to imprisonment of more than one year, or a second or third degree felony resulting in the death 
unless the parties to a proceeding agree that a period of of a human being" following "convicted" near the begin- 
parole should be imposed. If a period of parole is imposed", ning of the first sentence in Subsection C, and inserted 
and after the next period, added "If imposed". present Paragraphs (3) and (6) and redesignated former 

The 2016 amendment, effective February 25, 2016, Paragraphs (3) through (5) accordingly in Subsection E. 
created a new basic sentence structure in the Criminal The 2003 amendment, effective July 1, 2003 in Sub- 
Sentencing Act for sexual exploitation of children of- section G substituted "New Mexico sentencing commis- 
fenses; in Subsection A, added new Paragraph (6) and sion" for "criminal and juvenile justice coordinating coun- 
redesignated former Paragraphs (6), (7) and (8) as Para- cil" near the beginning; and substituted "commission" for 
graphs (7), (8) and (9), respectively, added new Paragraph "coordinating council" near the end. 

(10) and redesignated former Paragraph (9) as Paragraph The 1999 amendment, effective July 1, 1999, added 
(11), in Paragraph (11), after the semicolon, deleted "or", "meritorious deductions" to the section heading and added 
and added new Paragraph (12) and redesignated Para- Subsections F and G, 

graph (10) as Paragraph (13); and in Subsection D, after The 1994 amendment, effective July 1, 1994, in Sub- 
"31-18-16", deleted "31-18-16.1"; in Subsection E, added section A, inserted Paragraphs (2) and (4) and redes- 
Paragraph (6) and redesignated former Paragraphs (6), ignated former Paragraphs (2) to (4) as Paragraphs (3), 
(7) and (8) as Paragraphs (7), (8) and (9), respectively, in (5) and (6), and deleted "or" at the end of Paragraph (5); 

1461 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-18-15 


inserted "or a second, third or fourth degree felony result- 
ing in the death of a human being" in Subsection B and in 
the first sentence in Subsection C; and, in Subsection E, 
inserted Paragraphs (2) and (4) and redesignated former 
Paragraphs (2) and (4) as Paragraphs (3) and (5). 

The 1998 amendment, effective July 1, 1993, inserted 
Subsection D, and redesignated former Subsection D as 
Subsection E. This section was also amended by Laws 
1998, ch. 38, § 1, effective July 1,:1993. The section was 
set out as amended by Laws 1993, ch, 182, § 1. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 
I. \GENERAL CONSIDERATION, 
II, JUDICIAL DISCRETION, 


III, SPECIFIC SENTENCES, 
I, GENERAL CONSIDERATION. 


The trial court has; authority under Sections 31- 
18-15 and 31-18-15.1 NMSA 1978 to alter the basic 
sentence of life imprisonment for noncapital felonies 
if the court finds any mitigating circumstances surround- 
ing the offense or concerning the offender. State v, Juan, 
2010-NMSC-041, 148 N.M. 747, 242 P.3d 314. 

Method for calculating one-third of a basic sen- 
tence of life imprisonment, —.The thirty-year term 
for parole eligibility is the proper numerical standard 
by which to measure the trial court's authority to alter a 
basic sentence of life imprisonment under Sections 31-18- 
15 and 31-18-15.1 NMSA 1978. Because the trial court's 
alteration cannot exceed one-third of the basic sentence, 
the trial court lacks authority to reduce a defendant's 
parole eligibility by more than ten years. State v. Juan, 
2010-NMSC-041, 148 N.M. 747, 242 P.3d 314. 

A basic sentence of life imprisonment is subject 
to mitigation. — Unlike a capital felony, a basic sentence 
of life imprisonment for a noncapital felony is not a man- 
datory life sentence and is subject to mitigation. State v. 
Cabezuela, 2015-NMSC-016. 

Where defendant was convicted of intentional child 
abuse resulting in the death of a child under twelve, de- 
fendant was found guilty of a noncapital felony, and as 
a result, the life sentence was basic, not mandatory, and 
the district court was required to consider mitigation evi- 
dence before issuing a final sentence, State v. Cabezuela, 
2015-NMSC-016. 

The trial court has‘ authority to alter the basic 
sentence of all noncapital felonies. — Sections 31- 
18-15 and 31-18-15.1 NMSA-1978 explicitly grant the 
trial court the authority to alter the basic sentence for 
all noncapital felonies, including those that carry a ba- 
sic life sentence of life imprisonment. State v. Montoya, 
2015-NMSC-010. 

Where defendant was convicted of intentions) child 
abuse resulting in the death of a child under twelve, 
which carried a basic sentence of life imprisonment, and 
where the district court believed that the law required a 
mandatory life sentence, the trial court abused its discre- 
tion when it misunderstood its authority and obligation 
to consider mitigating circumstances. State v. Montoya, 
2015-NMSC-010. 

State v. Wilson, 2001-NMCA-032, 130 N.M. 319, 24 
P.3d 351 can no longer be considered controlling 
authority regarding sentencing enhancements of basic 
sentences, State v. Frawley, 2005-NMCA-017, 137 N.M. 18, 
106 P.3d 580, overruled by State v. Lopez, 2005-NMSC-036, 
138 N.M. 526, 123 P.3d 754, overruled by State v. Frawley, 
2007-NMSC-057, 143 N.M. 7, 172 P.3d.144. 

Fixing of penalties is a legislative function. State v. 
Hovey, 1975-NMCA-036, 87 N.M. 398, 534 P.2d 777; State 
v. Crespin, 1981-NMCA-095, 96 N.M. 640, 633 P.2d 1238. 
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The legislature establishes criminal penalties; the trial 
court's authority to sentence is that which has been pro- 
vided by law. State v. Wilson, 1982-NMCA-019, 97 N.M. 
534, 641 P.2d 1081, cert: denied, 98 N.M. 50; 644 P.2d 1039. 

Mandatory sentencing does not violate the doc- 


_trine of separation of powers contained in N,M. Const., 


art. III, § 1. State v. Mabry, 1981-NMSC-067, 96 N.M. 317, 
630 P.2d 269. 

Correction of omission of mandatory provi- 
sion. — Where a sentence lacks a statutorily-mandated 
provision, the trial court retains jurisdiction to correct 
the sentence by adding the omitted term. State v, Abril, 
20038-NMCA-111, 134 N.M., 326, 76 P.3d 644, cert. denied, 
134 N.M. 320, 76 P.3d 638, . 

Factual finding of whether crime resulted "in the 
death of a human being" is for the jury and not the 
judge to make, under Apprendi v. New Jersey, 530 U.S. 
466 (2000), State v, McDonald, 2003-NMCA-123, 134 N.M. 
486, 79 P.3d 830, cert. granted, 2003-NMCERT-001, 134 


‘N\M, 612, 81 P.38d 555 (decided under prior law). 


1462 


Conspiracy to commit murder. — Conspiracy. to 
commit murder is a felony "resulting in the death of a hu- 
man being" within the meaning of this section, State v, 
Shije, 1998-NMCA-102, 125 N.\M. 581, 964 P.2d 142 (de- 
cided. under prior law). 

"Serious violent offense" finding mandatory. — 
The omission of any finding does not satisfy the statutory 
requirement of Subsection F of this section of an affirma- 
tive finding as to whether or not the defendant committed 
a serious violent offense, State v. Abril, 2003-NMCA-111, 
134 N.M. 326, 76 P.3d 644, cert, denied, 134 N.M. 320, 76 
P.3d 638. 

Serious violent offense. — Where victim of vehicu- 
lar homicide was a teenager, defendant's breath alcohol 
level was three times the presumptive level of intoxica- 
tion, defendant admitted to police that he should be ar- 
rested because he was drunk, defendant announced at the 
scene of the accident that he intended to drive away, and. 
defendant was either too intoxicated to notice the head- 
lights of victim's automobile or he was being untruthful 
by claiming that the headlights of victim's automobile 
were off, district court properly concluded that defendant 
acted with recklessness in the face of knowledge that his 
acts were reasonably likely to result in serious harm and 
designated defendant's crime as a serious violent offense. 
State v. Worrick, 2006-NMCA-035, 139 N.M. 247, 131 P.3d 
97, cert. quashed, 2007- NMCERT- 008, 142 N.M. 436, 166 
P, 3d 1090. 

Defendant must be afforded opportunity to speak 
before sentence pronounced. — Section 31-18-15.1 
NMSA 1978 extends the common-law doctrine of allocu- 
tus to noncapital felonies, as enumerated in this section, 
and the trial judge must give the defendant an opportu- 
nity to speak before he pronounces. sentence; failure to 
do so renders the sentence invalid. Tomlinson v. State, 
1982-NMSC-074, 98 N.M. 213, 647 P.2d 415. 

Victim restitution policy not limited to cases 
where sentences suspended or deferred. — Sec- 
tion 31-17-1B NMSA 1978 contains no qualifying language 
limiting the application of the policy of victim restitution 
only to those cases in which a sentence is suspended or de- 
ferred. State v. Gross, 1982-NMCA-099, 98 N.M, 309, 648 
P.2d 348, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Mandatory probationary period may include res- 
titution condition. — Section 31-17-1B NMSA 1978 
does not limit or restrict the application of restitution 
only to those cases in which sentence is suspended or de- 
ferred, A mandatory probationary period may be included 
in the defendant's sentence with the condition to make 
restitution to the victim, State v. Ennis, 1982-NMCA-157, 
99 N.M. 117, 654 P.2d 570, cert. denied, 99 N.M. 148, 655 
P.2d 160. 
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Restitution mandatory when sentence suspended 
or deferred, — Section 31-17-1B NMSA 1978 makes it 
mandatory to require victim restitution when a sentence 
is deferred or suspended; the court has no discretion in 
such instances. State v. Gross, 1982-NMCA-099, 98 N.M. 
309, 648 P.2d 348, cert. denied, 98 N.M. 336, 648 P.2d 794. 

A fine is a sentence. State v. a 1979-NMCA-074, 
93 N.M:182, 597 P.2d 317. 

Defendant sentenced under statute existing erreees 
crime was committed. — Where defendant committed 
voluntary manslaughter before Indeterminate Sentence 
Act was passed, but was convicted afterwards, defendant's 
sentencing under statute existing at time crime was com- 
mitted was proper. State v. Armstrong, 1956-NMSC-053, 
61 N.M. 258, 298 P.2d 941. 

Good behavior, indeterminate sententiniy and pa- 
role laws are compatible and are being administered 
right along together. Owens v, Swope, 1955-NMSC-079, 60 
N.M. 71, 287 P.2d 605, cert. denied, 350 US. 954, 76S. Ct. 
343, 100 L: Ed. 830 (1956). 

No. constitutional separation-of-powers infir- 
mity in unrestricted period-of-parole sentencing 
authority. — There is no constitutional separation-of- 
powers infirmity in the legislature's grant to the judiciary 
of an unrestricted period-of-parole sentencing authority, 
any more than there was in its grant to the parole board 
of the same power to set whatever period of parole the 
board chose to impose. State v. Freeman, 1980-NMCA-142; 
95 N.M. 127, 619 P.2d 572, cert. denied, 95 N.M, 299, 621 
P.2d 516. ft 

Application to youthful offenders. — The basic sen- 
tences prescribed by this’ section are "mandatory" within 
the meaning of Section 32A-2-20D NMSA 1978, while the 
alterations in the basic sentences allowed by 31-18-15.1 
NMSA 1978 are discretionary-and, therefore, circumscribed 
by the Children's Code: (Section,32A-1-1 NMSA 1978 et 
seq.); thus, the maximum sentence that may be imposed 
upon a youthful offender convicted of a non-capital felony 
is the basic sentence prescribed by this section, plus, if ap- 
plicable, the enhancements prescribed by Sections 31-18- 
16 and 31-18-16.1 NMSA 1978 (repealed). State v. Guerra; 
2001-NMCA-0381, 180 N.M. 302, 24 P8d 384, cert. denied 
sub nom. State v. Ruby G., 180 N.M. 459 , 26 P.38d 103 (2001). 

_Applicability of parole to indeterminate sentenc- 
ing. — The parole provisions of this act apply to statutes 
such as Section 66-3-505 NMSA 1978 (now Section 30- 
16D-4 NMSA 1978) which prescribe an indeterminate pe- 
riod of imprisonment, and trial court did not lack author- 
ity to impose the statutory term of parole of one year in 
addition to discretionary two years confinement for trans- 
ferring stolen vehicle, State v. Baker, 1998-NMCA-131, 
116 N.M. 526, 864 P.2d 1277. 


II. JUDICIAL DISCRETION. | 


Subsection B is mandatory. — Subsection B of this 
section is mandatory and limits the judge's sentencing dis- 
cretion. State v. Lopez, 2005-NMSC-036, 138 N.M. 621, 123 
P.3d 754, overruled by State v. Frawley; 2007-NMSC- 057, 
143-N.M. 7, 172 P.3d 144. 

Trial court did not abuse its discretion in sen- 
tencing defendant pursuant to Subsection A of this 
section and in accordance with a plea agreement. State v. 
Aker, 2005-NMCA-063, 137 N.M. 561, 113 P.3d 384, cert. 
denied, 2005-NMCERT-005, 137 N.M: 522,113 P.3d 345. 

No entitlement to mitigation. — Mitigation of a sen- 
tence depends solely on the discretion of the district court 
and on no entitlement derived from any qualities of the 
defendant. State v. Cumpton, 2000-NMCA-033, 129 N.M. 
47, 1 P.3d 429, cert. denied, 128 N.M. 688, 997 P.2d 820. 

There is no obligation on the part of a judge to 
depart from the basic sentence. — Following defen- 
dant's conviction for second-degree murder, the district 
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court judge heard from nine witnesses on defendant's be- 
half, but declined to mitigate defendant's sentence. Defen- 
dant was entitled to‘no more than a sentence prescribed 
by law, and it was within the district court's discretion to 
decline to mitigate defendant's sentence. State v. Suskie- 
wich, 2016-NMCA-004, cert. denied, 2015-NMCERT-011. 

This section does not prohibit consecutive sen- 
tencing but leaves the issue to be resolved under the 
common law which gives the court the discretion to or- 
der that sentences be served concurrently or consecu- 
tively. State v. Jensen, 1998-NMCA-034, 124 N.M. 726, 
955 P.2d 195. 

Trial court is without authority to fix lesser sen- 
tence than that provided by statute, State v. Beachum, 
1970-NMCA-119, 82 N.M. 204, 477.P.2d 1019: 

Imposition of sentence bars increased penalty, — 
After imposition of a valid sentence, a court may not in- 
crease the penalty. State v. Crespin, hops pion 095, 96 
N.M. 640, 633 P.2d 1238. 

Impermissible to increase sentence jistntiiin state 
failed toinclude"mitigation" language in sentence. — 
The use of the state's failure to include "mitigation" lan- 
guage in‘the judgment and sentence in order to later 
increase the defendant's sentence is impermissible. The 
proper remedy is to file an amended judgment and sen- 
tence containing the appropriate language. State v. Sisne- 
ros, 1981-NMCA-085, 98 N.M. 279, 648 P.2d 318, aff'd, 
1984-NMSC-085, 101 N.M. 679, 687 P.2d 736, overruled on 
other grounds by State v, Saavedra, 1988-NMSC-100, 108 
N.M. 38, 766 P.2d 298. 

Amendment of sentence to include mandatory 
parole period. — Where defendant's initial sentence 
lacked a mandatory parole period, it was not an illegal 
enhancement of the sentence for the court to amend the 
sentence to include the parole period even after the de- 
fendant had been released from the penitentiary having 
served his basic sentence of imprisonment. State v. Acuna, 
1985-NMCA-083, 103 N.M, 279, 705 P.2d 685. 

Credit toward parole for time served. — The pa- 
role board, not the sentencing court, determines whether 
credit should be given toward a defendant's mandatory 
parole period for any time served. State v. Martinez, 
1989-NMCA-036, 108 N.M. 604, 775 P.2d 1321, cert, de- 
nied, 108 N,.M. 624, 776 P.2d 846, 

Execution of sentence bars imposition of addi- 
tional punishment. — Once a sentence is executed by 
the payment of a fine, the trial court lacks authority to 
impose additional punishment upon defendant. State v, 
Aragon, 1979-NMCA-074, 93 N.M, 132, 597 P.2d 317. 

Contradictory judgment renders sentence im- 
proper. — Where the trial court deferred a sentence of 
imprisonment and imposed a sentence of a fine for the 
same offense, either the deferral or the fine is subject to 
being stricken as an improper sentence, and the execution 
of either part of the sentence renders the remaining part 
void. State v. Aragon, 1979-NMCA-074, 93 N.M. 132, 597 
P.2d 317. 

Judges not authorized to limit eligibility for pa- 
role, — The legislature has not authorized judges, in im- 
posing sentence, to limit eligibility for parole, but rather 
has authorized the state board of probation and parole 
to grant paroles consistent with eligibility conditions 
established by the legislature; the judge may express 
his views concerning a prospective parole but the final 
decision on parole shall be of the board, State v. Hovey, 
1975-NMCA-036, 87.N.M. 398, 534 P.2d 777. 

A provision in the trial.court's judgment that defendant 
who pleaded guilty of a fourth-degree felony was not to 
be considered. for parole for a minimum of one year was 
beyond the court's sentencing authority, was not a valid 
part of defendant's sentence and did not limit the author- 
ity of the state board of probation and parole to consider 
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defendant for parole. State v. Hovey, 1975-NMCA-036, 87 
N.M, 398, 534 P.2d 777. 

Applicability of parole to indeterminate sentenc- 
ing. — The parole provisions of this act apply to statutes 
such as Section 66-3-505 NMSA 1978 (now Section 30- 
16D-4 NMSA 1978) which prescribe an indeterminate pe- 
riod of imprisonment, and trial court did not lack author- 
ity to impose: the statutory term of parole of one year in 
addition to discretionary two years confinement for trans- 
ferring stolen vehicle. State v. Baker, 1993-NMCA-181, 
116 N.M. 526,864 P.2d 1277. 

Refusal to grant leniency. — The sentencing court's 
imposition of the basic sentence for a fourth-degree felony 
and failure to suspend the sentence on the basis that the 
defendant refused to name his drug source did not consti- 
tute an increase, enhancement, or aggravation of the sen- 
tence imposed. State v. Sosa, 1996-NMSC-057, 122 N.M. 
446, 926 P.2d 299. 

Factors that Earned Meritorious Deduction Act al- 
lows judge to find in order to limit credit under Section 33- 
2-34 L(4)(n) NMSA 1978 (now Section 33-2-34L(4)(o) 
NMSA 1978) do not have to be found by the jury beyond a 
reasonable doubt. State v. Montoya, 2005-NMCA-078, 137 
N.M, 718,.114 P.3d 393, cert. denied, 2005-NMCERT-006, 
137 N.M. 766, 115 P.3d 229. 


III, SPECIFIC SENTENCES. 


Failure to instruct jury to find whether crimes re- 
sulted in death was harmless error where overwhelm- 
ing evidence was that defendant participated in armed 
robbery of victim, victim was beaten in head with metal 
pipe and suffered fractured skull, died soon thereaf- 
ter of his injuries, and there was no evidence of another 
cause of death, nor did defendant dispute that armed 
robbery resulted in victim's death. State v. McDonaid, 
2004-NMSC-033, 136 N.M. 417, 99 P.3d 667. 

Sentences served concurrently unless trial court 
or legislature requires consecutive sentences, — 
The trial court has discretion to require sentences to be 
served consecutively, but if this is not done, and there is no 
legislation covering the situation, the sentences are to be 
served concurrently. State v. Mayberry, 1982-NMCA-061, 
97 N.M. 760, 643 P.2d 629, 

Proper to enhance sentence under both habitual 
offender and firearm enhancement provisions. — It 
is not improper to enhance a sentence under the general 
habitual offender statute if it has already been enhanced 
under the firearm enhancement statute. State v. Reaves, 
1982-NMCA-169, 99 N.M. 738, 653 P.2d 904, 

Multiple enhancements permitted. — In the ab- 
sence of the type’of "dual use" (i.e., when the same fact 
is used both as an element of the crime and a subsequent 
enhancement or as the basis for two separate enhance- 
ments) discussed in State v. Keith, 1985-NMCA-012, 102 
N.M. 462, 697 P.2d 145, cert. denied, 102 N.M. 492, 697 
P.2d 492 and its progeny, the legislature has authorized 
both enhancements under the basic sentencing statute 
and on the finding of aggravating circumstances. State v. 
McDonald, 2003-NMCA-123, 1384 N.M, 486, 79 P.3d 880, 
aff'd in part, rev'd in part, 2004-NMSC-0338, 136 N.M. 417, 
99 P.3d 667. 

Enhanced sentences cannot be served concur- 
rently. — An additional one-year sentence for the use 
of a firearm and an additional one-year sentence as an 
habitual offender cannot be served concurrently. State v. 
Mayberry, 1982-NMCA-061, 97 N.M. 760, 643 P.2d 629. 

Enhanced sentences invalidated. — Where defen- 
dant's basic sentences imposed under this section were 
increased under Section 31-18-15.1 NMSA 1978 based on 
the district court's findings of aggravating circumstances, 
and not based on a jury's findings and under’a burden 
of proof beyond a reasonable doubt, the enhancements 


CRIMINAL PROCEDURE 


1464 


31-18-15 


are invalidated. State v. Frawley, 2005-NMCA-017,. 1387 
N.M. 18, 106 P.3d 580, cert. denied, 2005-NMCERT-002, 
137 N.M. 265, 110 P.3d 73, overruled by State v. Lopez, 
2005-NMSC-036, 138 N.M. 521, 123 P.3d 754, overruled 
by State v: Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 
144, 

Proper aggravated battery sentence not made 
erroneous by superfluous reference to another 
offense. — Having stated his reason for altering the 
basic sentence for felony aggravated battery, the al- 
tered sentence is not made erroneous by the court's su- 
perfluous reference to another offense. State v. Wilson, 
1982-NMCA-019, 97 N.M. 534, 641 P.2d 1081, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

The district court erred by failing to comply with 
the criminal sentencing act for a third-degree fel- 
ony for a sexual offense against a child. — Where 
defendant was convicted of attempt to commit second- 
degree criminal sexual contact of a minor (CSCM), a third 
degree felony, and where the district court imposed a basic 
sentence of three years, defendant's basic sentence was 
an illegal:sentence, because the Criminal Sentencing Act 
mandates that a basic sentence for a third-degree felony 
shall. be three years imprisonment, unless the third- 
degree felony is a sexual offense against a child, in which 
case the basic sentence shall be six years imprisonment, 
Defendant's crime, although incomplete, was a sexual of- 
fense against a child. State v. Notah, 2022-NMCA-005, 
cert, denied. 

Imprisonment for noncompliance with parole 
matters is not a term of imprisonment which can be 
imposed by sentence, as such imprisonment results 
only after sentence has been imposed. State v. Gonzales, 
1981-NMCA-086, 96 N.M. 556, 632 P:2d 1194. 

When multiple parole periods commence. — The 
New Mexico Criminal Sentencing Act (Sections 31-18-12 
to 31-18-21 NMSA 1978) requires that in the case of con- 
secutive sentencing, the parole period of each offense com- 
mence immediately after the period of imprisonment for 
that offense, and such parole time will run concurrently 
with the running of any subsequent basic sentence then 
being: served. Brock v, Sullivan, 1987-NMSC-013, 105 
N.M. 412, 733 P.2d 860. ° . 

The defendant, convicted of a fourth-degree felony and 
a misdemeanor, was sentenced consecutively to 18 months 
imprisonment for the felony and 364 days for the misde- 
meanor. The court erred in requiring him to serve his pa- 
role period after the completion of the entire sentence, 18 
months and 364 days, instead of allowing him to begin his 
parole after the term for the felony had expired and con- 
currently with the term for the misdemeanor, Gillespie v. 
State, 1988-NMSC-068, 107 N.M. 455, 760 P.2d 147. 

Where defendant was convicted of five counts 
of forgery in one case and seven felonies in a sub- 
sequent case, and was sentenced to consecutive. terms 
of imprisonment, the parole period for defendant's first 
sentence, since it is deemed part of the sentence, com- 
menced immediately after the period of.imprisonment for 
the first offense and ran concurrently with the running of 
the subsequent basic sentence being served which would 
also require a period of parole following the subsequent 
sentence, State v, Ortiz, 2015-NMCA-020, cert. denied, 
2015-NMCERT-001. 

Lesser charge against codefendant provides no 
basis for relief. — The fact that defendant was sen- 
tenced to the term authorized. by law provides no basis 
for post-conviction relief where defendant asserts that 
"codefendants" were sentenced for.a fourth-degree felony 
on the basis of "the same identical act," and that the state 
had reduced the charge to a fourth-degree felony on one 
codefendant, State v. Follis, 1970-NMCA-083, 81 N.M. 690, 
472 P.2d 655. 
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Sentence upon two charges arising out of same 
transaction. — Under former law, which required that 
the term of imprisonment "shall not exceed the maximum 
nor be less than the minimum fixed by law," where ap- 
pellant was sentenced for both rape and assault with in- 
tent to commit rape, both charges arose out of the same 
transaction, were committed at the same time as part of 
a continuous act, and were inspired by the same crimi- 
nal intent which was an essential element of each offense, 
and, accordingly, were susceptible of only one punishment. 
State v. Blackwell, 1966-NMSC-088, 76 N.M. 445, 415 P.2d 
563. 

Consecutive and concurrent sentences, — Where 
1969 sentences were expressly made consecutive to 1967 
sentences, and eight sentences in 1969 were also expressly 
made consecutive, these nine consecutive sentences were 
validly imposed. Deats v. State, 1972-NMCA-155, 84 N.M. 
405, 608 P.2d 1183. 

Period of parole is to be in addition to basic sen- 
tence and is considered a part ofthe sentence of the 
convicted person. State v. Johnson, 1980-NMCA-083, 94 
N.M, 636, 614 P.2d 1085, cert. denied, 94 N.M. 674, 615 
P.2d 991, 

There is no restriction placed upon period of pa- 
role except that it be for a reasonable period of time con- 
sistent with the needs of the individual. State v. Johnson, 
1980-NMCA-0838, 94 N.M. 636, 614 P.2d 1085, cert. denied, 
94 N.M. 674, 615 P.2d 991. 

Homicide by vehicle. — Even though Section 66-8-101 
NMSA 1978 does not include the language "resulting in the 
death of a human being," the crime of homicide by vehicle 
is subject to the six-year sentence authorized by Subsection 
A(4), State v, Guerro, 1999-NMCA-026, 126 'N.M. 699, 974 
P.2d 669, cert. denied, 126 N.M. 533, 972 P.2d 352. 

Issuing a worthless check over $25.00. — The of- 
fense of issuing a worthless check over $25.00 is a "felony" 
but could not constitute a "fourth degree felony" because 
the minimum sentence imposed for issuing worthless 
checks is less than the stated sentence for fourth degree 
felonies. State v. Muzio, 1987-NMCA-006, 105 N.M. 352, 
732 P.2d 879, cert. denied, 105 N.M. 358, 732 P.2d 1381. 

‘Voluntary manslaughter with firearm enhance- 
ment. — Upon conviction of voluntary manslaughter, 
with firearm enhancement, imposition of a three-year 
sentence under 30-2-3 NMSA 1978, plus an additional 
three-year sentence under this section, and an additional 
one-yéar firearm enhancement, did not result in multiple 
punishments for the same offense in violation of double 
jeopardy. State v. Aludrado, 1997-NMCA-027, 123 N.M. 
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187, 936 P.2d 869, cert. denied, 123 N.M. 168, 9386 P.2d 
337. 

District judge may not alter judgment after issu- 
ance of commitment. — In the absence of an adjudica- 
tion by the supreme court to the contrary, it is the opinion 
that a district judge.is without authority to change, alter 
or amend a judgment after issuance of commitment to the 
penitentiary. 1959-60 Op. Att'y Gen. No, 59-122. 

Law reviews. — For comment, "Criminal Procedure - 
Preventive Detention in New Mexico," see 4 N.M.L. Rev. 
247 (1974). 

‘For comment, “Definitive Sentencing in New Mexico: 
The 1977 Criminal Sentencing Act," see 9 N.M.L. Rev. 181 
(1978-79). 

For article, "New Mexico Antitrust Law," see 9 N.M.L. 
Rev. 339 (1979). 

For article, "Sufficiency of Provocation for Voluntary 
Manslaughter in New Mexico: Problems in Theory and 
Practice," see 12 N.M.L. Rev. 747 (1982). 

For comment, "The Constitution is Constitutional - A 
Reply to The Constitutionality of Pretrial Detention With- 
out Bail in New Mexico," see 13 N.M.L. Rev. 145 (1983). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 138 N.M.L. Rev. 3238 (1983). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 13 N.M.L. Rev. 341 (1983). 

For article, "Survey of New Mexico Law, 1982-83: Crimi- 
nal Procedure," see 14 N.M:L, Rev. 109 (1984), 

For annual survey of criminal procedure in New Mexico, 
see 18 N.M.L. Rev, 345 (1988). 

For comment, "An Equal Protection Ghilletige to First 
Degree Depraved Mind Murder Under the New Mexico 
Constitution"; see 19 N.M.L. Rev. 511 (1989). 

For article, "Unintentional homicides caused by risk- 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicide in New Mexican,’ 
20 N.M.L. Rev. 55 (1990), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur. 2d Criminal Law §§ 825, 828, 944, 949. 

Right to credit on state sentence for time served un- 
der sentence of court of separate jurisdiction where state 
court fails to specify in that regard, 90 A.L.R.3d 408. 

Sentencing: permissibility of sentence to a fine only, 
under statutory provision for imprisonment or imprison- 
ment and fine, 35 A.L.R.4th 192. 

Validity, construction, and application of concurrent- 
sentence doctrine - state cases, 56 A.L.R.5th 385. 


31-18-15.1. Alteration of basic sentence; mitigating or aggravating 
circumstances; procedure. 


A. The court shall hold a sentencing hearing to determine if mitigating or aggravating circum- 
stances exist and take whatever evidence or statements it deems will aid it in reaching a decision 
to alter a basic sentence. The judge may alter the basic sentence as prescribed in Section 31-18-15 


NMSA 1978 upon: 


(1) a finding by the judge of any mitigating circumstances surrounding the offense or con- 


cerning the offender; or 


(2) a finding by a jury or by the judge beyond a reasonable doubt of any aggravating cir- 
cumstances surrounding the offense or concerning the offender. 


B. When the determination of guilt or innocence for the underlying offense is made by a jury, 
the original trial jury shall determine whether aggravating.circumstances exist. If the offender 
waives a jury trial for the underlying offense, the offender retains the right to a jury determination 
of aggravating circumstances. If the offender waives a jury determination of aggravating circum- 
stances, the basic sentence may be altered upon a finding by the judge beyond a reasonable doubt 
of any aggravating circumstances surrounding the offense or concerning the offender. 
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C. For the purpose of this section, the following shall not be considered aggravating circum- 
stances: . hal 
(1) \ the use of a firearm,.as provided in Section 31-18-16 NMSA 1978; 
(2) a prior felony conviction, as provided in Section 31-18-17 NMSA 1978; 
(3) the commission of a crime motivated by hate, as provided in the Hae Crimes Act [31- 
18B-1 NMSA 1978]; 0 . 
(4) any abides relating to the proof of an essential element of the offense. i 

D. Not less than five days prior to trial or a sentencing proceeding pursuant to a plea agree- 
ment, the state shall give notice that it intends to seek an increase to an offender's basic sentence 
based upon aggravating circumstances. The notice shall state the ageravating circumstances upon 
which the sentence increase is sought, 

E. Presentation of evidence or statements regarding an alleged aggravating circumstance 
shall be made as soon as practicable following the determination of guilt or innocence. 

F. Ifthe judge determines to alter the basic sentence, the judge shall issue a brief statement of 
reasons for the alteration and incorporate that statement in the record of the case. 

G.:The amount of the alteration of the basic sentence for noncapital felonies shall be doten 
mined by the judge. However, in no case shall the alteration exceed one-third of the basic sentence; 
provided that when the offender is a serious youthful offender or a youthful offender, the judge 
may reduce the sentence by more than one-third of the basic sentence. 


History: 1978 Comp,, § 31-18-15.1, enacted by Laws defendant's parole eligibility by up to ten years, resulting in 
1979, ch, 152, § 2; 1993, ch. 77, § 6; 2009, ch. 168, § 1. a sentence of twenty years of imprisonment before the pos- 
The 2009 amendment, effective July. 1, 2009, in Sub- sibility of parole, and the court improperly failed to consider 
section A, in the first sentence, after "reaching a. decision", mitigating evidence at defendant's sentencing hearing. 
added "to alter a basic sentence"; in Paragraph (1) of Sub- State v. Juan, 2010-NMSC-041, 148 N.M..747, 242 P.3d 314. 
section A, after "any mitigating" deleted "or aggravating" The trial court has authority to alter the basic 
and after "concerning the offender", deleted "If the court sentence of all noncapital felonies. — Sections 31- 
determines to alter the. basic sentence, it shall issue a 18-15 and 31-18-15.1 NMSA 1978 explicitly grant the 
brief statement of reasons for the alteration and incor- trial court, the authority to alter the basic sentence for 
porate that statement in the record of the case"; added all noncapital felonies, including those that carry a ba- 
Paragraph (2) of Subsection A; deleted former. Subsection sic life sentence of life imprisonment. State v. Montoya, 

B, which provided that the judge shall not consider the 2015-NMSC-010. 
use of a firearm or prior felony convictions as aggravating Where defendant was convicted of intentional child ateae 
circumstances: and added Subsections.B through F, resulting in the death of a child under twelve, which carried 
The 1993 amendment, effective July 1, 1993, added a basic sentence of life imprisonment, and where the district 
the language beginning "provided, that" at the end of Sub- court believed that.the law required a mandatory life sen- 
section C, tence, the trial court abused its discretion when it misun- 
derstood its authority and obligation to consider mitigating 

ANNOTATIONS circumstances. State v. Montoya, 2015-NMSC-010, 
I. . GENERAL CONSIDERATION. A basic sentence of life imprisonment is subject 
Il. PROCEDURAL MATTERS. : to mitigation. — Unlike a capital felony, a basic sentence 
III. AGGRAVATING AND MITIGATING FACTORS. of life imprisonment for a noncapital felony is not a man- 
datory life sentence and is subject to mitigation. State v. 
I, GENERAL CONSIDERATION. Cabezuela, 2015-NMSC-016. 


Where defendant was convicted of intentional child 
abuse resulting in the death of a child under twelve, de- 
.. fendant was found guilty.of a noncapital felony, and as 


: reo ? a result, the life sentence was basic, not mandatory, and 
if the court finds any mitigating circumstances surround- _the district court was required to consider mitigation evi- 


ing the offense or concerning the offender. State v. Juan, 

2010-NMSO-041, 148 N.M, 747, 249 P.3d 314, Cieipatns) Lplias Bias cada chr AE Seg 
Method for calculating one-third of a basic sen- This section is facially uungemeritusetal State.v. 

tence of life imprisonment, — The thirty-year term Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144, 

for parole eligibility is the proper numerical standard Duty to consider mitigating cirdumstatices’— The 

by which to measure the trial court's authority to alter a district court has a duty to consider mitigating factors in 

basic sentence of life imprisonment under Sections 31-18- sentencing, Failure to do so, whether. based on a, misap- 

: i ’ 
15 and 31-18-15.1 NMSA 1978, Because the trial court's prehension of the authority given by statute or a belief 
alteration cannot exceed one-third of the basi¢ sentence, that a formal motion was required, is an abuse of discre- 


the trial court lacks authority to reduce-a defendant's tion. State v. Sotelo, 2013-NMCA-028, 296 P.3d 1232, bert. 
parole eligibility by more than ten years. State v, Juan, denied, 9013-NMCERT- 001.. 
2010-NMSC-041, 148 N.M. 747, 242 P.8d 314. Where defendant was convicted of aneenncth at de- 


Consideration of mitigating circumstances in al- fatdant's aeftendin 
; ; g hearing, defense counsel argued that 
teration of basic life sentence. — Where defendant was the district court had discretion to:suspend a portion of 


convicted of child abuse resulting in the death of a child un- defendant's sentetice;-the district.court determined,that 


a twelve years os a wi og a basic sentence of under Section 31-20-83 NMSA 1978, the court did not have 
ife imprisonment, the trial court had authority to reduce authority to suspend or defer sentences for first degree 


The trial court has‘authority under Sections 31- 
18-15 and 81-18-15.1 NMSA 1978 to alter the basic 
sentence of life imprisonment for noncapital felonies 
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felonies; defense counsel failed to file a motion mitigat- 
ing circumstances and informed the court that defense 
counsel agreed that the court did not have authority to 
suspend or defer sentences for first degree felonies; and 
the court did not consider any mitigating evidence before 
sentencing defendant, the court abused its discretion be- 
cause the court had a duty to consider mitigating factors 
in sentencing. State v. Sotelo, 20138-NMCA-028, 296 P.3d 
1232, cert. denied, 2018-NMCERT-001. 

A defendant has a right to a jury determination 
of the facts that would support enhancement of this sen- 
tence. State v. King, 2007-NMCA-130, 142 N.M. 699, 168 
P.3d 1123, cert. quashed, 2007-NMCERT-011, 143 N.M. 
157, 173 P.3d 764. 

Waiver of right of jury trial. — Where the defen- 
dant was not informed of acts that would constitute suf- 
ficient evidence of aggravating circumstances when he 
entered into a plea agreement, the defendant's waiver 
of his right to a jury trial in the plea agreement was not 
a voluntary and intelligent waiver of his right to a jury 
trial on the sentence enhancement factors. State v. King, 
2007-NMCA-130, 142 N.M. 699, 168 P.3d 1123, cert. 
quashed, 2007-NMCERT-011, 143 N.M. 157, 173 P.3d 764. 

Sentence enhancement. — The enhancement of de- 
fendant's basic sentence by the court pursuant to Sec- 
tion 31-18-15.1 NMSA 1978 violated defendant's right to 
an impartial jury because the enhancement should have 
been based on findings by a jury using the reasonable doubt 
standard. State v. Bounds, 2007-NMCA-062, 141 N.M. 
651, 159 P.3d 1186, cert. quashed, 2008-NMCERT-001, 
143 N.M. 399, 176 P.3d 1131. 

Section constitutional. — This section does not vio- 
late the doctrine of separation of powers, State v. Wilson, 
1982-NMCA-019,.97 N.M. 534, 641 P.2d 1081, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

This section is constitutional. State v. Lopez, 
2005-NMSC-036, 138 N.M. 521; 123 P.3d 754, overruled by 
State v. Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.38d 144. 

This section is not unconstitutionally vague. State 
v. Segotta, 1983-NMSC-092, 100 N.M. 498, 672 P.2d 1129. 

There is no double jeopardy in considering the circum- 
stances of both the felony and the offender in determin- 
ing whether the basic sentence should be altered. State v. 
Wilson, 1982-NMCA-019, 97 N.M. 534, 641 P.2d 1081, cert. 
denied, 98 N.M. 50, 644 P.2d 1039. 

The sentence enhancements under this section are 
constitutional in light of Blakely v. Washington, 542 US. 
296, 124 S. Ct. 2531 (2004) and United States v. Booker, 
543 U.S. 220, 125 S. Ct. 738 (2005). State v. Jernigan, 
2006-NMSC-003, 139 N.M. 1, 127 P.3d 537. 

No due process concern where sentence not altered. 
— Where the trial court did not alter the defendant's ba- 
sic sentence upward or downward as a result of aggravat- 
ing circumstances, there is no need to consider whether 
the defendant's sentencing invokes due process concerns 
relating to the presentation of those aggravating circum- 
stances. State v. Gardner, 2008-NMCA-107, 134 N.M. 294, 
76 P.3d 47, cert. denied, 134 N.M. 179, 74 P.3d 1071. 

Legislature establishes criminal penalties and 
determines court's sentencing authority. — The leg- 
islature establishes criminal penalties; the trial court's 
authority to sentence is that which has been provided by 
law. State v. Wilson, 1982-NMCA-019, 97 N.M. 534, 641 
P.2d 1081, cert. denied, 98 N.M. 50, 644 P.2d 1039. 

Legislative intent. — The legislature did not intend to 
confer a right to a basic sentence but rather to limit the 
trial court's discretion to punish within a range by tak- 
ing into consideration a wide range of circumstances, and 
to provide for meaningful appellate review. State v. Lopez, 
2005-NMSC-036, 138 N.M. 521, 123 P.3d 754, overruled by 
State v. Frawley, 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144. 

Multiple enhancements permitted. — In the ab- 
sence of the type of "dual use" (i.e., when the same fact 
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is used both as an element of the crime and a subsequent 
enhancement or as the basis for two separate enhance- 
ments) discussed in State v. Keith, 1985-NMCA-012, 102 
N.M. 462, 697 P.2d 145, cert. denied, 102 N.M. 492, 697 
P.2d 492 and its progeny, the legislature has authorized 
both enhancements under the basic sentencing statute 
and on the finding of aggravating circumstances. State v. 
McDonald, 2003-NMCA-123, 134 N.M. 486, 79 P.38d 8380, 
aff'd, 2004-NMSC-033, 186 N.M. 417, 99 P.8d 667. 

State v. Wilson, 2001-NMCA-082, 180 N.M. 319, 24 
P.3d 351 can no longer be considered controlling 
authority regarding sentencing enhancements of basic 
sentences. State v. Frawley, 2005-NMCA-017, 187 N.M. 18, 
106 P.3d 580, overruled by State v. Lopez, 2005-NMSC-036, 
138 N.M. 521, 123 P.3d 754, overruled by 2007-NMSC-057, 
143 N.M. 7, 172 P.3d 144. 

Section concerns sentences for felony convic- 
tions, — This section concerns only the alteration of the 
basic sentences for felony convictions, There is no rule or 
statute in the district or magistrate courts specifically re- 
quiring the court to provide defendants in misdemeanor 
cases the right to speak before sentence is pronounced. 
State v. Stenz, 1990-NMSC-026, 109 N.M. 586, 787 P.2d 
455, cert. denied, 109 N.M. 562, 787 P.2d 842. 

Application to youthful offenders. — The basic sen- 
tences prescribed by Section 31-18-15 NMSA 1978 are 
"mandatory" within the meaning of Section 32A-2-20D 
NMSA 1978, while the alterations in the basic sentences 
allowed by this section are discretionary and, therefore, 
circumscribed by the Children's Code (Section 32A-1-1 
NMSA 1978 et seq.); thus, the maximum sentence that 
may be imposed upon a youthful offender convicted of a 
non-capital felony is the basic sentence, plus, if applicable, 
the enhancements prescribed by Sections 31-18-16 and 
31-18-16.1 NMSA 1978, State v. Guerra, 2001-NMCA-031, 
130 N.M. 302, 24 P.3d 334, cert. denied sub nom. State v. 
Ruby G., 180 N.M. 459, 26 P.3d 103. 

Offender not subject to both felony DWI provi- 
sion and aggravation statute. — The maximum sen- 
tence for felony DWI under Section 66-8-102(G) NMSA 
1978 cannot be enhanced by the aggravation provisions 
of this section. State v. Coyazo, 2001-NMCA-018, 130 
N.M. 428, 25 P.3d 267, cert. denied, 130 N.M. 254, 23 
P.3d 929. 

Aggravated battery provision and this section not 
in conflict. — Section 30-3-5 NMSA 1978 (aggravated 
battery) and this section do not provide punishment for 
the same offense, and these sections are not in conflict. 
State v. Wilson, 1982-NMCA-019, 97 N.M. 5384, 641 P.2d 
1081, cert. denied, 98 N.M, 50, 644 P.2d 1039, 

Relation to Section 31-18-16 NMSA 1978. — The 
defendant was charged with the use of a firearm in the 
murder of a police officer, and the jury found that he did 
use a firearm in committing that crime. Section 31-18-16 
NMSA 1978 provided a separate and distinct basis (use of 
a firearm) for further altering his basic sentence in addi- 
tion to the alteration for aggravating circumstances per- 
mitted by this section: the language and requirements of 
each statute were totally independent of the other. State 
v. Hall, 1987-NMCA-145, 107 N.M. 17, 751 P.2d 701, cert. 
denied, 107 N.M. 16, 751 P.2d 700. 


II. PROCEDURAL MATTERS. 


Failure to preserve issue. — Where the district court 
altered defendant's sentence; during the pendency of de- 
fendant's appeal, the supreme court held that sentence 
alteration, based on a judge's finding, is unconstitutional; 
and defendant raised the constitutionality of the altera- 
tion of defendant's sentence for the first time on appeal, 
defendant failed to preserve the issue. State v. Clements, 
2009-NMCA-085, 146 N.M. 745, 215 P.3d 54, cert, denied, 
2009-NMCERT-007, 147 N.M. 362, 223 P.3d 359. 
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Submission of 192 supportive letters for’ victim 
had not rendered the sentencing proceeding unfair. 
State v. Aker, 2005-NMCA-063, 137 N.M. 561, 113: P.3d 
384, cert. denied, 2005-NMCERT-005, 137 N.M. 522, 113 
P.3d 346. 

Crime circumstances and offender background. — 


CRIMINAL PROCEDURE 


This section provides for broad inquiry into the circum- - 


stances of the crime and the background of the offender. 
Reyes v. Quintana, 853 F.2d’784 (10th Cir. 1988). 

Increasing sentence based on consideration of 
element of offense, — Where defendant noted that 
physical injury is an element of the crime of second degree 
criminal sexual penetration under Section 30-9-11B(2) 
NMSA 1978, and he contended the trial court's consider- 
ation of the ‘physical injury suffered by the victim in in- 
creasing the basic sentence pursuant to this section ex- 
posed him to double jeopardy, the court's consideration of 
circumstances surrounding an element of the offense did 
not expose defendant to double jeopardy. State v. Bernal, 
1987-NMCA-075, 106 N.M. 117, 739 P.2d 986, cert. denied, 
106 N.M, 81, 738 P.2d 1326, 

Notice of state's intent to seek aggravation. — re 
defendant must be given notice of the state's intention to 
seek aggravation and of the aggravating circumstances on 
which it intends to rely, unless the circumstance was. ‘it- 
self an element of the underlying offense or a fact used to 
establish such an element. While the court may rely upon 
aggravating circumstances not urged by the state, the 
court should also provide notice to the defendant of those 
circumstances that were not established at trial under the 
foregoing exception: Caristo v. Sullivan, 1991-NMSC-088, 
112 N.M. 623, 818 P.2d 401. 


Defendant was not prejudiced by late filing of the state! 8 


written notice where it reserved its right to seek aggrava- 
tion in a plea agreement and filed written notice of its in- 
tent to do so in open court during the sentencing hearing 
one month later, and where defendant was on notice of the 
aggravating factors because they were among the circum- 
stances forming the basis of the charges on which he was 
indicted. State v. Tortolito, 1997-NMCA-128, 124 N.M. 368, 
950 P.2d 811, cert, denied, 124 N,M. 311, 950 P.2d 284, 

Intent of writing requirement. — The writing re- 
quirement of Subsection A of this section was intended 
to limit the judge's sentencing discretion by imposing a 
standard of reasonableness, rather than, creating a right 
in defendants to be sentenced to the basic sentence, State 
v. Lopez, 2005-NMSC-086, 138 N.M. 6521, 123 P.3d, 754, 
overruled by 2007-NMSC-057, 143 N.M. 7, 172 P.3d 144. 

Statement of reasons for alteration..— Appellate 
‘ review would have been easier if the trial court had filed, 
as part of the court file, a written statement of its reasons 
for alteration of a basic sentence, but a taped statement 
preserved for review was part of the appellate record be- 
cause it was included in the transcript. State v, Bernal, 
1987-NMCA-075, 106 N.M. 117, 739 P,2d 986, cert. denied, 
106 N.M. 81, 738 P.2d 1326. 

The factors the trial judge stated were permissible con- 
siderations, and his statement was sufficient under subsec- 
tion A, where the court, by its statement after evidence and 
argument, indicated that it considered: (1) testimony of a 
psychologist that defendant could be a "power" rapist, that 
defendant's drinking triggered violent and aggressive be- 
havior, and that the court had no guarantee or expectation 
that his alcohol abuse could be controlled, and (2) evidence 
that defendant's action was "brutal" in nature; and the 
court emphasized it had'a duty to protect society and that 


it could not risk defendant being unable to control alcohol’ 


abuse. State v. Bernal, 1987-NMCA-075, 106 N.M. 117, 739 
P.2d 986, cert. denied, 106 N.M. 81, 738 P.2d 1326. 

Court must specify aggravating circumstances, — 
Case was’ remanded for a new sentencing hearing on 
defendant's convictions for kidnapping, criminal sexual 
penetration, and robbery, where the trial court found 
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the existence of aggravating circumstances, but did not 
specify what those circumstances were. State v. McGuire, 
1990-NMSC-067, 110 N:M. 304, 795 P.2d 996: 

The preferred practice is for a sentencing judge to note 
the factors argued in mitigation and indicate whether 
they are outweighed by any aggravating factors; however, 
a sentencing judge is not required to make detailed, ex- 
haustive findings or cite every claim or nuance advanced. 
State v. Watchman, 1991-NMCA-010, 111. N:M. 727; 
809 P.2d 641, cert. denied, 111 N.M, 529, 807-P.2d 227, 
overruled in part on other grounds by State v. Hosteen, 
1996-NMCA-084, 122 N.M. 228, 923 P.2d 595. 

Presumption as to motive in imposing sentence. — 
When a sentencing judge enhances a sentence based upon 
circumstances factually supported in the record, and those 
circumstances constitute proper factors to consider under 
the enhancement statute, this court will not presume im- 
proper motive in imposing sentence. Reyes v. Quintana, 
853 F.2d 784 (10th Cir, 1988). 

Judge's increase of the sentence of a defendant charged 
with first degree murder, based on defendant's pursuit of 
the victim, is not tantamount to basing the increase on a 
finding of deliberate intention to kill, an element of first 
degree murder, and is not violative of the double jeopardy 
clause: Reyes v. Quintana, 853 F.2d 784 (10th Cir. 1988), 

Circumstances surrounding each element of of- 
fense may be considered. — The elements of an of- 
fense do no,.more than establish the offense. The cir- 
cumstances surrounding the offense, including’ the 
circumstances surrounding each of the elements of the 
offense, may be considered under this section, State v. Wil: 
son, 1982-NMCA-019, 97 N.M. 534, 641 P.2d. 1081, .cert. 
denied, 98 N.M. 50, 644 P.2d 1039. 

Sentencing hearing is mandatory. State v. Tomlin- 
son, 1982-NMCA-025, 98 N.M. 337, 648 P.2d 795, aff'd, 98 
N.M..213, 647 P.2d 415, 

The Criminal Sentencing Act does not require 
bifurcation. — Where defendant was charged with two. 
counts of criminal sexual penetration (CSP), and where 
defendant claimed that he was denied his right to a fair 
trial because the Criminal Sentencing Act requires a de- 
termination of a defendant's guilt or innocence before the 
jury can consider whether the crime included aggravating 
circumstances, and that a sentencing hearing is a sepa- 
rate and distinct proceeding from trial, requiring bifurca- 
tion, defendant was not denied a fair trial, because while a 
sentencing hearing is mandatory under the Criminal Sen- 
tencing Act, it does not necessarily require a separate pro- 
ceeding as long as defendant is given the opportunity to 
present mitigating considerations and the district court is 
given the opportunity to hear whatever evidence or state- 
ments it deems will aid it in reaching a decision. State v. 
Apodaca, 2021-NMCA-001, cert. granted, 

Defendant must be given opportunity to speak 


. before sentence pronounced. — This section extends, 
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the common-law doctrine of allocutus to noncapital felo- 
nies, as enumerated in Secton 31-18-15 NMSA 1978, 
and the trial judge must give the defendant an opportu- 
nity to speak before he pronounces sentence; failure to 
do so renders the sentence invalid. Tomlinson v. State, 
1982-NMSC-074, 98 N.M. 213, 647 P.2d 415. 

The district judge must give a defendant an opportu- 
nity to speak before sentence is rendered. State v. Pothier, 
1986-NMSC-039, 104 N.M. 363, 721 P.2d 1294, 

"Statement" before trial court for the purpose of 
this section is presentence report. State v. Wilson, 
1982-NMCA-019, 97 N.M. 534, 641 P.2d 1081, cert. denied, 
98 N.M. 50, 644 P.2d 1039, 

Statutory compliance where evidence taken, rea- 
soning articulated and defendant given chance to 
comment. — Where, without the assistance of counsel, 
the trial court takes evidence it deems would aid it, ar- 
ticulates its reasoning and gives defense counsel a chance 
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to comment, this. section is complied with. State v, Tom- 
linson, 1982-NMCA-0285, 98 N.M. 337, 648 P.2d 795, aff'd, 
1982-NMSC-074, 98 N.M. 2138, 647 P.2d 415. 

Defendant's right to allocution was not denied when 
the trial court refused to grant a continuance for sentenc- 
ing until her psychologist could testify; the court gave 
her the opportunity to’make a proffer as to the expert's 
testimony, which she did, and she did not allege'that the 
expert's testimony would be different from that given at 
trial. State v. Setser, 1997-NMSC-004, 122 N.M:.794, 932 
P.2d 484. 

Denial of right to allocution rendered sentence 
invalid. — Where defendant and the state entered into a 
plea and disposition agreement in which defendant agreed 
to plead guilty to possession of a controlled substance in 
two cases, and where the plea and disposition agreement 
contained no agreement as to sentencing, but where the 
state did not oppose the sentences in the two cases. be- 
ing suspended and, running concurrently, and. where, at 
the conclusion of the sentencing hearing, the district court 
sentenced defendant within the statutory maximum pun- 
ishment, and where,.on appeal, defendant claimed: that 
his cases should be remanded for resentencing because 
the district court did not afford him the opportunity to al- 
locute prior to sentencing, and where the state claimed 
that by entering into a plea and disposition agreement, 
defendant waived his right to raise the allocution viola- 
tion on appeal, defendant's sentence was not authorized 
by statute, because the Criminal Sentencing Act: plainly 
mandates that the opportunity for allocution be provided 
at every felony sentencing proceeding, and that a court's 
failure to afford this right renders the sentence unauthor- 
ized by statute, a jurisdictional defect that may be raised 
on appeal notwithstanding the entry of a valid guilty plea 
and appellate waiver. State v. Wing, 2022-NMCA-016, cert. 
denied. 

Impermissible to increase sentence if state failed 


to include "mitigation" language in sentence. — The 


use of the state's failure to include "mitigation" language 
in the judgment and sentence in order to later increase 
the defendant's sentence is impermissible. The proper 
remedy is to file an amended judgment and sentence 
containing the appropriate language, State v, Sisne- 
ros, 1981-NMCA-085, 98 N.M. 279, 648 P.2d 318, aff'd, 
1984-NMSC-085, 101 N.M, 679, 687 P.2d 736, overruled on 
other grounds hy, State v. Saavedra, 1988- NMSC- 100; 108 
N.M. 38, 766 P.2d 298. 

Proper aggravated battery beateuce not made 
erroneous by superfluous reference to another 
offense. — Having stated his reason for altering the 
basic sentence for felony aggravated battery, the al- 
tered sentence is not made erroneous by the court's su- 
perfluous reference to another offense. State v, Wilson, 
1982-NMCA-019, 97 N,M, 534, 641 P.2d 1081, cert. denied, 
98 N.M. 50, 644 P.2d 1039, 

Sentences served concurrently unless trial court 
or legislature requires consecutive sentences. — 
The trial court has discretion to require sentences to be 
served consecutively, but if this is not done, and there is no 
legislation covering the situation, the sentences are to be 


CRIMINAL SENTENCING 


served concurrently, State v. Mayberry, 1982- tare tis 


97 N.M. 760, 643 P.2d 629. 
III]. AGGRAVATING AND MITIGATING FACTORS. 


Enhanced sentences invalidated. — Where defen- 
dant's basic sentences imposed under Section 31-18-15 
NMSA 1978 were increased under this section based on 
the district court's findings of aggravating circumstances, 
and not based on a jury's findings and under a burden of 
proof beyond a reasonable doubt, the enhancements are in- 
validated. State v. Frawley, 2005-NMCA-017, 137 N.M. 18, 
106 P.3d 580, overruled by State v. Lopez, 2005-NMSC-036, 
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138-N.M. 521, 123 P.3d 754, overruled by State v. Frawley, 
2007-NMSC-057, 143 N.M. 7,172 P.3d 144. 

Use of contemporaneous crime. — A trial court, in 
considering enhancement, cannot consider the elements 
of a ‘separate but. contemporaneous conviction as an ag- 
gravating: factor; however, the trial court is free to con- 
sider the circumstances surrounding the offense, as long 
as the court does not rely solely on the elements of the 
statute necessary to define the crime. State v. Fuentes, 
1994-NMCA-158, 119 N.M. 104, 888 P.2d 986, cert. de- 
nied, 119 N.M, 168, 889 P.2d 203 (1995). 

Use of firearm as permissible aggravating factor. 
— Because Subsection B (now C) prohibits only the basie 
use of a firearm from being used)as an aggravator, there 
was no error in the trial court's use of other circumstances 
involving the type of firearm with its potential for use to 
create generalized fear and indiscriminate harm. State v. 
Roper, 2001-NMCA-098, 181 N.M. 189, 34 P.8d 138; cert. 
quashed, 131.N.M. 619, 41 P.3d 345, 

Amount of time spent planning murder. — Use, as 
an aggravating factor, of the amount of time that defen- 
dant spent planning the murder was not inappropriate 
on the basis that the court was, in substance, punishing 
him for having engaged in a conspiracy. State v. Castillo- 
Sanchez, 1999-NMCA-085, 127 .N.M. 540, 984 P.2d 787, 
cert, denied, 127 N.M, 390; 981. P.2d 1208. 

Aggravating factors for fraud. — Although several 
of the aggravating factors considered by the court in a 
fraud case were proper, consideration "that the money 
is apparently gone or has been spent", without more, 
was.a neutral factor and, on remand for resentencing, 
should not be considered unless the court can spell out 
why this is an aggravating factor. State v. Whitaker, 
1990-NMCA-014, 110 N.M; 486, 797 P.2d 275, cert. de- 
nied, 109 N.M. 631, 788 P.2d.9381, 

Prolonged wait for victim, accusatory statement 
and deliberateness properly considered aggravat- 
ing circumstances. — The defendant's prolonged wait 
for the victim, her accusatory statement before she shot 
the victim and her deliberateness may properly be consid- 
ered as aggravating and may properly add an additional 
year to the sentence for aggravated battery. State v. Wil- 
son, 1982-NMCA-019, 97 N.M, 534, 641 P.2d 1081, cert. 
denied, 98 N.M. 50, 644-P.2d 1039. 

Consideration of false testimony. — A trial judge 
at sentencing may consider whether the defendant's trial 
testimony contained willful and material falsehoods; how- 
ever, the consideration of false testimony is justified only 
under circumstances guaranteeing its probative value 
to sentencing for the underlying offense and is subject 
to minimum safeguards required by due process. State 
v. James, 1989-NMCA-089, 109 N.M. 278, 784 P.2d 1921, 
cert. denied, 109 N.M. 262, 784'P.2d 1005. 

Age of child victim, as aggravating fastor — 
Where the defendant was charged with rape of a child, 
criminal sexual contact of a minor, and contributing to 
the delinquency of a minor, the court properly considered 
the minority of the victims as an aggravating) circum- 
stance even though it was an essential element of each 
crime, State v. Cawley, 1990-NMSC-088, 110 N.M. 7085, 
799 P.2d 574. 

Lack of remorse arguably is a circumstance "concern- 
ing the offender," and, thus, is a permissible factor in sen- 
tencing. Swafford v. State, 1991-NMSC-043, 112 N.M. 3, 
810 P.2d 1228. 

Because the court did not express concern about sus- 
pected perjury, and because the court considered the de- 
fendant's lack of remorse over a long period of time in a 
variety of situations, the trial court did not err by using 
lack of remorse as an aggravating circumstance. State v. 
Wilson, 1993-NMCA-074, 117 N.M, 11, 868 P.2d 656 , cert. 
quashed, 119 N.M. 311, 889 P.2d 1233 (1995). 
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Future dangerousness. — Trial court had sufficient Trial court's offer to cut defendant's sentence in half if 
basis to aggravate defendant's sentence based on both his he provided information pertaining to another individ- 
lack of remorse and future dangerousness to the victim ual involved in the crime was a permissible extension of 
and an eye witness as based on psychologist's report and an offer of leniency to the defendant. State v. Callaway, 
testimony describing defendant's conduct. State v. Fike; - 1989-NMCA-094, 109 N.M. 564, 787 P.2d 1247, rev'd on 
2002-NMCA-027, 131 N.M. 676, 41 P.3d 944, cert. denied, other grounds, 1990-NMSC-010, 109 N.M. 416, 785 P.2d 
181 N.M. 787, 42 P.3d 842, overruled by State v. Frawley, 1035, cert. denied, 496 U.S, 912, 110'S. Ct. 2603, 110 L. Hd. 
2007-NMSO-057, 143. N.M. 7, 172-P.3d 144. 2d 283 (1990). 

Events surrounding crime and nature of defen- Law reviews. — For article, "Sufficiency of Provocation 
dant's threat to society. — Findings that the defendant for Voluntary Manslaughter in New Mexico: Problems in 
had numerous opportunities to avoid the auto collision Theory and Practice," see 12 N.M.L. Rev. 747 (1982). 
and did not put on his brakes at all before striking the For annual’survey of New Mexico law relating to crimi- 
victim's car provided an adequate basis for aggravation of nal procedure, see 13 N.M.L. Rev. 341 (1983). 
the defendant's sentences for vehicular homicide, State v. For article, "The Capital Defendant's Right to Make a 
Landgraf, 1996-NMCA-024, 121. N.M. 445, 913 P.2d 252, Personal Plea for Mercy: Common Law Allocution ‘and 
cert. denied, 121 N.M. 375, 911 P.2d 883. Constitutional Mitigation," see 15 N.M.L. Rev. 41 (1985). 

Impermissible aggravating factor. — While the For article, "Unintentional homicides caused by risk- 
victim's blood relationship to defendant arguably was a creating conduct: Problems in distinguishing between de- 
circumstance surrounding the offense of criminal sex- praved mind murder, second degree murder, involuntary 
ual penetration, it was error for the court to consider manslaughter, and noncriminal homicide in New Mexico," 
such relationship as an aggravating factor at sentenc- 20 N.MiL. Rev. 55 (1990). 
ing on a criminal sexual penetration count after defen- For annual survey of New Mexico Criminal Prdcedisal 
dant had also been convicted of incest. Swafford v. State, see 20 N.M.L. Rev, 285 (1990). 
1991-NMSC-0438, 112 N.M. 3, 810 P.2d 1223. For survey of 1990-91 criminal procedure and evidence, 

This section does not by its own terms permit the trial see 22 N.M.L. Rev. 713 (1992). 
judge to consider the elements of either the offense for Am. Jur, 2d, A.L.R. and C.J.S. references. — Power 
which the defendant was sentenced or a separate, but con- of court to increase severity of unlawful sentence - modern 
temporaneous, conviction as an aggravating factor. Swaf- status, 28 A.L.R.4th 147, 
ford v. State, 1991-NMSC-043, 112 N.M. 3,810 P.2d 1223. Computation of incarceration time under work-release 

Harm to wife to force alibi testimony. — There is or "hardship" sentences, 28 A.L:R.4th 1265. © 
no direct or circumstantial evidence that would support Defendant's right to credit for time spent in halfway 
consideration of harm to the defendant's wife as an ag- house, rehabilitation center or similar restrictive environ- 
gravating circumstance, The evidence in the record re- ment as a condition of pretrial release, 29 A.L.R.4th 240. 
quired speculation about the defendant's role in inducing Admissibility of expert testimony as to appropriate 
the alibi and the exculpatory letters, and the evidence punishment for convicted defendant, 47 A.L.R.4th 1069. 
involved conduct not directly related to the defendant's What constitutes unusually "vulnerable" victim under 
dangerousness or candidacy for rehabilitation. State v. sentencing guideline § 3A1.1 permitting increase in of- 
Wilson, 1993-NMCA-074, 117-N.M. 11, 868 P.2d 656, cert, fense level, 114 A.L.R. Fed. 355. 
quashed, 119 N.M. 311, 889 P.2d 1233 (1995). Downward departure from United States Sentencing 

Defendant's cooperation with authorities. — A sen- Guidelines (USSG §§ 1A1.1 et seq.) based on extraordi- 
tencing judge may take into account as a mitigating factor a nary family circumstances, 145 A.L.R. Fed, 559. 
defendant's voluntary cooperation with authorities. However, Downward departure from United States Sentencing 
a sentence may not be increased based upon a defendant's fail- Guidelines (USSG §§ 1A1.1 et seq) based on vulnerability 
ure to cooperate, State v. Callaway, 1989-NMCA-094, 109 N.M. to abuse in prison, 155 A.L.R. Fed. 327. 

564, 787 P.2d 1247, rev'd on other grounds, 1990-NMSC-010, Downward departure from United States Sentencing 
109 N.M. 416, 785 P.2d 1035, cert. denied, 496 U.S. 912, 110 S. Guidelines (U.S.S.G. § 1A1.1 et seq.) based on aberrant 


Ct. 2603, 110: L. Ed. 2d 283 (1990). behavior, 164 A.L.R. Fed. 61. 


id 


31-18-15.2. Definitions. 


As used in the Criminal Sentencing Act: 
A. "serious youthful offender" means an individual fifteen to eighteen years of age who is 
charged with and indicted or bound over for trial for first degree murder; and 
B. "youthful offender" means a delinquent child subject to adult or juvenile sanctions who is: 
(1) fourteen to eighteen years of age at the time of the offense and who is adjudicated for 
at least one of the following offenses: 
(a) second degree murder, as provided in Section 30- 2-1 NMSA 1978; 
(b) assault with intent to commit a violent felony, as provided in Section 30-3-3 NMSA 
1978; 
(c) kidnapping, as provided in Section 30-4-1 NMSA 1978; 
(d) aggravated battery; as provided in Subsection C of Section 30-3-5 NMSA 1978; 
(e) aggravated battery upon a peace officer, as provided in Subsection C of Section 80- 
22-25 NMSA 1978; 
(f) shooting at a dwelling or occupied Bualcan gs or shooting at or from a motor vehicle, 
as provided in Section 30-3-8 NMSA 1978; 
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(g) dangerous use of explosives, as provided in Section 30-7-5 NMSA 1978; 

(h) criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; 

(i) robbery, as provided in Section 30-16-2 NMSA 1978; 

(j) aggravated burglary, as provided in Section 30-16-4 NMSA 1978; 

(k) aggravated arson, as provided in Section 30-17-6 NMSA 1978; or 

(1) abuse of a child that results 1 in great bodily harm or death to the child, as provided 


in Section 30-6-1 NMSA 1978; 


(2) fourteen to eighteen years of age at the time of the offense and adjudicated for any 


felony offense and who has had three prior, separate felony adjudications within a three-year time 
period immediately preceding the instant offense. The felony adjudications relied upon as prior 
adjudications shall not have arisen out of the same transaction or occurrence or series of events 
related in time and location. Successful completion of consent decrees is not considered a prior 
adjudication for the purposes of this paragraph; or 


(3) fourteen years of age and adjudicated for first degree murder, as provided in Section 30- 


2-1 NMSA 1978. 


History: Laws 1993, ch. 77, § 1; 1994, ch. 18, § 2; 
1995, ch. 205, § 1; 1996, ch. 85, § 1. 

The 1996 amendment, effective July 1, 1996, substituted 
"fifteen to eighteen" for "sixteen or seventeen" in Subsection 
A; substituted "fourteen" for "fifteen" at the beginning of 
Paragraphs B(1), (2) and (3); deleted "which results in great 
bodily harm to another person" in Subparagraph B(1)(f) pre- 
ceding "as provided"; added Subparagraph b(1)(1); and sub- 


The 1995 amendment, effective June 16, 1995, in- 
serted "Subsection C of" in Subdivision B(1)(d), and added 
Subdivision B(1)(e) and redesignated the remaining sub- 
divisions accordingly. 

The 1994 amendment, effective July 1, 1994, inserted 
Subparagraph B(1)(e), and redesignated former Subpara- 
graphs B(1)(e) to B(1)(i) as Subparagraphs B(1)(f) to B(1) 
(j). 


stituted "three-year" for "two-year" in Paragraph B(2). 


31-18-15.3. Serious youthful offender; disposition. 


A. An alleged serious youthful offender may be detained in any of the following places, prior to 
arraignment in metropolitan, magistrate or district court: 

(1) adetention facility for delinquent children, licensed by the children, youth and families 
department; . 

(2) any other suitable place, other than a facility for the care and rehabilitation of delin- 
quent children, that meets standards for detention facilities, as set forth in the Children's Code 
[832A-1-1 NMSA 1978] and federal law; or 

(a) 2 county jail, if a facility described in Paragraph (1) or (2) of this subsection is not ap- 
propriate. 

B. When an alleged serious youthful offender is detained in a juvenile detention facility prior 
to trial, the time spent in the juvenile detention facility shall count towards completion of any 
sentence imposed. 

C. At arraignment, when a metropolitan or district court judge or a magistrate determines 
that an alleged serious youthful offender should remain in custody, the alleged serious youthful 
offender may be detained in an adult or juvenile detention facility, subject to the facility's accredi- 
tation and the provisions of applicable federal law. 

D. When an alleged serious youthful offender is found guilty of first degree murder, the court 
shall sentence the offender pursuant to the provisions of the Criminal Sentencing Act. The court 
may sentence the offender to less than, but not exceeding, the mandatory term for an adult. The 
determination of guilt becomes a conviction for purposes of the Criminal Sentencing Act. 

E. Prior to the sentencing of an alleged serious youthful offender who is convicted of first de- 
gree murder, adult probation services shall prepare a presentence report and submit the report to 
the court and the parties five days prior to the sentencing hearing. 

F. When the alleged serious youthful offender is convicted of a lesser offense than first degree 
murder, the court shall provide for disposition of the offender pursuant to the provisions of Sec- 
tion 32-2-19 or 32-2-20,NMSA 1978 [82A-2-19 or 32A-2-20 NMSA 1978]. When an offender is ad- 
judicated as a delinquent child, the conviction shall not be used as a conviction for purposes of the 
Criminal Sentencing Act. 
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History: Laws 1998, ch. 77, § 3. 

Compiler's notes. — Sections 32-2-19 and 32-2-20 
NMSA 1978, referred to in the first sentence in Subsec- 
tion F, were recompiled as 82A-2-19 and 32A-2-20 NMSA 
1978 in 1993. See Article 2 of ere 382A NMSA 1978 
and notes thereto. eal 


ANNOTATIONS 


Constitutionality of excluding serious youthful 
offenders convicted of first-degree felony murder 
from receiving an amenability hearing. — Where 
defendant was charged and convicted of three counts of 
first-degree felony, murder and conspiracy to commit ag- 


gravated burglary, based on evidence that defendant, who, 


was sixteen years old at the time, killed three members of 
a family with a pickaxe after he and two co-conspirators 
planned to burglarize the family in order to get money, and 
where, prior to sentencing, defendant filed a motion argu- 
ing that the constitutional prohibition against cruel and 
unusual punishment and the constitutional guarantee of 
equal protection require an amendability hearing in con- 
junction with the court's sentencing, defendant's constitu- 
tional rights were not violated by being sentenced without 
an amenability hearing, because cruel and unusual pun- 
ishment jurisprudence does not guarantee an amenabil- 
ity hearing to juveniles simply because they are juveniles, 
and defendant failed to show that the legislature's statu- 
tory distinction is unsupported by a firm rationale or evi- 
dence in the record, State v. Ortiz, 2021-NMSC-029. 

Pre-sentence report is mandatory. — The district 
court does not have jurisdiction to sentence a youthful of- 
fender who has been convicted of first degree murder until 
a pre-sentence report has been prepared by adult proba- 
tion services and the report has been submitted to the dis- 
trict court and the parties five days prior to the sentenc- 
ing hearing. State v. Gutierrez, 2011-NMSC-024, 150 N.M. 
232, 258 P.3d 1024. 

Amenability to treatment, — Subsection F of this 
section gives the district court the discretion to impose 
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an adult sentence as indicated in Section 32A-2-20 NMSA 
1978 based on a finding that a child is not amenable to 
treatment, If the district court finds the child is amenable 
to treatment, then the district court should impose a juve- 
nile disposition in accordance with 32A-2-19 NMSA 1978. 
State v. Muniz, 2008-NMSC-021, 134 N.M. 152, 74 P.3d 86, 
superceded by statute, State v. Jones, 2010-NMSC-012, 148 
N.M. 1, 229 P.3d 474. 

Children initially charged with first degree mur- 
der, but found guilty of lesser crimes, may be sentenced 
as adults under Subsection F of this section if the district 
court finds that circumstances warrant such a sentence, 
even when those children are found guilty of crimes that 
would otherwise warrant only a juvenile disposition. State 
v. Muniz, 20083-NMSC-021, 184 N.M. 152, 74 P.3d 86, su- 


- perceded by statute, State v. Jones, 2010-NMSC-012, 148 


N.M. 1, 229 P.3d 474. ) 

Application to delinquent offenders. — The pre- 
sentence confinement credit provided for in Sections 31- 
18-15.3 and 31-20-12 NMSA 1978 applies only to serious 
youthful offenders sentenced as adults, and not to a child 
adjudicated as a delinquent offender for a lesser-included 
offense, State v. Nanco, 2012-NMCA-109, 288 P.3d 527, 
cert. granted, 2012- NMCERT-010. 

Presentence confinement credit does not apply 
to delinquent, offenders. — Where the child, who was 
fifteen years old, was charged with committing first de- 
gree murder and two counts of tampering with evidence, 
and the jury determined that the child had committed 
the delinquent. acts of voluntary manslaughter and one 
count with tampering with evidence, the child was’ not 
entitled to presentence confinement credit for the twenty- 
five months the child was detained in a juvenile detention 
facility before the district court adjudicated the child a 
delinquent offender. State v. Nanco, 2012-NMCA-109, 288 
P.8d 527, cert. granted, 2012-NMCERT-010. 

Law reviews. — For note, "State v. Muniz: Authorizing 
Adult Sentencing of Juveniles Absent a Conviction that Au- 
thorizes an Adult Sentence", see 85 N.M.L. Rev. 229 (2005). 


31-18-15.4. Felonies; public officials; enhancement of'sentences. 


A. When a.separate finding of fact by the trier of fact shows beyond a reasonable doubt that 
an offender is a public official and that the felony conviction relates to, arises out of or is in con- 
nection with the offender's holding of an elected.office, the basic sentence may be increased by an 
additional fine not to exceed the value of the salary and fringe benefits paid to the offender, by 
virtue of holding an elected public office, after the commission of the first act that was a basis for 
the felony conviction. 

B. As used in this section, "public official" means a . person elected to an office in an election 
covered by the Campaign Reporting Act [1-19-25 to 1-19-36 NMSA 1978] or a person appomtes to 
an office that is subject to an election covered by that act. 


_ History: Laws 2012, ch. 3, § 1. 
Effective dates. — Laws 2012, ch. 8 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 16, 2012, 90 days after the ad- 
journment of the legislature. 


31-18-16. Vie: brandishing or discharge of firearm; alteration of basic 
sentence; suspension and deferral limited. | 


A, When a separate finding of fact by the court or jury shows that a fifoarsh was wed in #la- 
tion to a drug transaction or during the commission of aggravated burglary pursuant to Section 30- 
16-4 NMSA 1978 or a serious violent offense, the basic sentence of imprisonment prescribed for 
the offense in Section 31-18-15 NMSA 1978 shall be increased by one year, except that when the 
offender is a serious youthful offender or a youthful offender who received an adult sentence, the 
sentence imposed by this subsection may be increased by one year. 
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B. When a separate finding of fact by the court or jury shows that a firearm was brandished 
in the commission of a noncapital felony, the basic sentence of imprisonment prescribed for the 
offense in Section 31-18-15 NMSA 1978 shall be increased by three years, except that when the 
offender is a serious youthful offender or a youthful offender that received an adult sentence, the 
sentence imposed by this subsection may be increased by one year. 

C. When a separate finding of fact by the court or jury shows that a firearm was discharged 
in the commission of a noncapital felony, the basic sentence of imprisonment prescribed for the 
offense in Section 31-18-15 NMSA 1978 shall be increased by five years, except that when the of- 
fender is a serious youthful offender or a youthful offender who received an adult sentence, the 
sentence imposed by this subsection may be increased by three years. 

D. For a second or subsequent offense, when a separate finding of fact by the court or jury shows 
that a firearm was used, brandished, or discharged in relation to a drug transaction or during the 
commission of aggravated burglary pursuant to Section 30-16-4 NMSA 1978 or a serious violent of- 
fense, the sentence shall be increased by five years, except that when the offender is a serious youthful 
offender or a youthful offender, the sentence imposed by this section may be increased by three years. 

EK. If the case is tried before a jury and if a prima facie case has been established showing 
that a firearm was used, brandished or discharged in relation to a drug transaction or during the 
commission of aggravated burglary pursuant to Section 30-16-4 NMSA 1978 or a serious violent 
offense, the court shall submit the issue to the jury by special interrogatory. If the case is tried by 
the court, the court shall decide the issue and shall make a separate finding of fact thereon. 

fF. When a separate finding of fact by the court or jury shows that a firearm was used, bran- 
dished or discharged in relation to a drug transaction or during the commission of aggravated bur- 
glary pursuant to Section 30-16-4 NMSA 1978 or a serious violent offense, the firearm is subject 
to seizure and forfeiture as an instrumentality pursuant to the provisions of the Forfeiture Act 
[Chapter 31, Article 27 NMSA 1978]. 

G. As used in this section: 

(1) _"brandished" means displaying or making a firearm known to another person while the 
firearm is present on the person of the offending party with intent to intimidate or injure a person; 

(2) "in relation toa drug transaction" means participating or attempting to participate in 
the trafficking of a controlled substance pursuant to Section 30-31-20 NMSA 1978, distribution of 
a controlled substance to a minor pursuant to Section 30-31-21 NMSA 1978 or distribution of a 
controlled or counterfeit substance pursuant to Section 30-31-22 NMSA 1978 as a seller, purported 
seller or as an accomplice; and 

(3) “serious violent offense" means an offense enumerated in Subparagraphs (a) through 
(n) of Paragraph (4) of Subsection L of Section 33-2-34 NMSA 1978. 


History: 1953 Comp., § 40A-29-29, enacted by Laws the commission of a noncapital felony, and defined "bran- 


1977, ch. 216, § 5; 1979, ch. 152, § 3; 1993, ch. 77, § 7; dished" as used in this section; in the section heading, and 
2020, ch. 54, § 3; 2022, ely: 56, § 30. throughout the section, substituted "brandished" for "used"; 
The 2022 amendment, effective May 18, 2022, pro- in Subsection A, after "shall be increased by", deleted "one 
vided for a sentencing enhancement when a firearm is year and the sentence imposed by this subsection shall be 
used during the commission ofa drug transaction or seri- the first served" and added "three years, except"; in Sub- 
ous violent offense, and provided that if a firearm is used section B, after "shall be increased by", deleted "three" and 
during the commission of a drug transaction or serious added "five", and after "years", deleted "and the sentence 
violent offense, the firearm is subject to seizure; added a imposed by this subsection shall be the first three years 
new Subsection A and redesignated former Subsection A served, and shall not be suspended or deferred; provided" 
as Subsection B; deleted former Subsection B, added new and added "except"; and added Subsection D. 
Subsections C and D and redesignated former Subsection The 1993 amendment, effective July 1, 1993, added 
C as Subsection H; in Subsection E, after "showing that a the provisos at the end of Subsections A and B, 


firearm was", added "used", after "brandished", deleted "in 

the commission of the offense" and added "or discharged ANNOTATIONS 

in relation to a drug transaction or during the commis- I. GENERAL CONSIDERATION. 

sion of aggravated burglary pursuant to Section 30-16-4 Il. PROCEDURAL MATTERS. 

NMSA 1978 or a serious violent offense", and after "tried III. SENTENCES. 

by the court", deleted "and if a prima facie case has been IV. SPECIFIC CASES. 

established showing that a firearm was brandished in the 

commission of the offense"; added a new Subsection F and I, GENERAL CONSIDERATION. 

redesignated former Subsection D as Subsection G; and in : “ 
: Intent of statute is to deter the use of firearms in com- 

Seeeracn i Retee PetAer ape ae qd _ mitting felonies. State v. Trujillo, 1978-NMCA-041, 91 N.M. 

: aly 1, , increase : Pod 979 
the sentence enhancements for brandishing of a firearm in 641, 578 P.2d 342, cert. denied, 91 N.M. 751, 580 P. ; 
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Section directed at sentencing only. — This section 
is, by its own terms and in actual application, directed 
at sentencing only. Cordova v. Romero, 614 F.2d 1267 
(10th Cir.), cert: denied, 449 U.S. 851, 101 S. Ct. 142, 66 L. 
Ed. 2d 63 (1980). 

This section does not create new class of crimes; 
rather, it provides for additional consequences for felonies 
committed by use of a firearm, Cordova v. Romero, 614 
F.2d 1267 (10th Cir.), cert. denied, 449 U.S. 851, 101 S. Ct. 
142, 66 L. Ed. 2d 63 (1980), 

There is no repugnancy between 30-16-2 NMSA 
1978 and this section. — Subsection B of this section 
does not conflict with Section 30-16-2 NMSA 1978 when it 
provides that the first year of the statutory sentence shall 
not be suspended. The two statutes are in harmony; each 
expresses a separate legislative intent. State v, Wilkins, 
1975-NMGA-069,.88 N.M, 116, 587 P.2d 1012, cert. denied, 
88 N.M. 319, 540 P.2d 249. 

Combined use of sections creates no new crime. 
— No new crime is created by the combined use of Sec- 
tion 30-16-2 NMSA 1978 and this section in an indict- 
ment. Section 30-16-2 NMSA 1978 defines robbery with 
a deadly weapon, the crime of which defendant was con- 
victed. This section specifies various consequences for the 
defendant if a finding is made that the deadly weapon 
used in the robbery was, in fact, a firearm, and serves no 
other purpose in the indictment than to alert the defen- 
dant to the possible sentencing consequences following 
a conviction under Section 30-16-2 NMSA 1978. State v. 
Sanchez, 1974-NMCA-144, 87 N.M. 140, 530 P.2d 404. 

Section mandatory. — The enhancement provi- 
sions of this section are mandatory. State v. Kendall, 
1977-NMCA-002, 90 N.M. 2386, 561 P.2d 935, rev'd on 
other grounds, Kendall v, State, 1977-NMSC-015, 90 N.M, 
191; 561 P.2d 464. 

Sentence enhancement provisions for use of fire- 
arm mandatory. State v. Pendley,. 1979-NMCA-0386, 92 
N.M. 658, 593 P.2d 755. 

The provisions of this section were mandatory in a rob- 
bery case where a special finding was made by: the jury 
that a firearm was used. State v. Wilkins, 1975-NMCA-069, 
88 N.M. 116, 587 P.2d 1012, cert. denied, 88.N.M. 319, 540 
P.2d 249. 

Firearm enhancement statute authorizes mul- 
tiple punishments for the commission of a non- 
capital felony with a firearm. — Where. defendant 
was convicted of two counts of aggravated assault with a 
deadly weapon, and where defendant's sentences on these 
counts were each enhanced by one year, defendant's right 
to be free from double jeopardy was not violated, because 
31-18-16(A) NMSA 1978 authorizes, multiple punish- 
ments for the commission of a noncapital felony with a 
firearm, and where a legislature specifically authorizes 
cumulative punishment under two statutes, regardless 
of whether those two statutes proscribe the same con- 
duct under Blockburger, a court may impose cumulative 
punishment under such statutes in a single trial. State v. 
Baroz, 2017-NMSC-030, 

Sentence enhancements for comultting agera- 
vated battery and aggravated assault with a fire- 
arm. — Double jeopardy was not violated where the sen- 
tences for defendant's aggravated battery and aggravated 
assault convictions were each increased by the firearm 
enhancement, because the legislature intended to autho- 
rize greater punishment when a firearm is used in the 
commission of aggravated assault and aggravated battery. 
State v. Comitz, 2019-NMSC-011. 

Firearm enhancements to convictions for aggra- 
vated battery with a deadly weapon and aggra- 
vated assault with a deadly weapon do not violate 
double jeopardy. — Where defendant was convicted of 
aggravated battery with a deadly weapon for shooting 
and injuring his son and aggravated assault with a deadly 
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weapon because his wife was standing next to their son 
at the time of the shooting, defendant's double jeopardy 
rights were not violated when the district court enhanced 
defendant's sentence based on the use of a firearm during 
the commission of the crimes, because the legislature in- 
tended to authorize an enhanced punishment when a fire- 
arm is used in the commission of a noncapital felony. State 
v. Branch, 2018-NMCA-031, eee 2016-NMCA-071, 
387 P.3d 250, cert. denied. 

Firearm enhancements to ‘convictions for aggra- 
vated battery with a deadly weapon and aggra- 
vated assault with a deadly weapon violate double 
jeopardy. — Where defendant was convicted of aggra- 
vated battery with a deadly weapon for shooting and in- 
juring his son and for aggravated assault with a deadly 
weapon for assaulting his wife, who was standing next to 
defendant's son when he was shot, double jeopardy was 
violated because the firearm enhancements are subsumed 
within the underlying offenses, and punishment cannot 
be had for both the enhancements and the enhanced of- 
fenses. State v. Branch, 2016-NMCA-071, 387 P.3d 250, 
replaced by 2018-NMCA-031, and cert. quashed. 

Application not prohibited by double jeopardy 
provisions. — Neither the rules of statutory construction 
nor the federal and state constitutional provisions against 
double jeopardy prohibit the application of the firearm 


‘enhancement statute to a person convicted of aggravated 
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battery with a deadly weapon when the weapon used was 
a. firearm..State v. Gonzales,.1981-NMCA-023, 95.N.M. 
636, 624 P.2d 1033, overruled on other grounds by Buzbee 
v. Donnelly, 1981-NMSC-097, 96 N.M. 692, 634 P.2d 1244. 

No double jeopardy in aggravated assault appli- 
cation. — Double jeopardy did not prohibit the trial court 
from enhancing defendant's sentence for aggravated as- 
sault with a deadly weapon (Section 30-3-2A NMSA 1978), 
under this section, since.each section contains an element 
or elements not included in the other and the phrase "a 
noncapital felony" means "any noncapital felony". State 
v. Charlton, 1992-NMCA-124, 115 N.M, 35, 846 P.2d 341, 
cert. denied, 114 N.M. 577, 844 P.2d 827. ; 

Judgment suspending firearm enhancement pro- 
vision of original sentence void, and later resen- 
tencing constitutional. 
to suspend a firearm enhancement provision of an origi- 
nal sentence is void, where the defendant is not sentenced 
to serve any time of official confinement, he cannot be said 
to have served any portion thereof and he cannot be held 
to have accrued a right to a credit against. the enhanced 
portion of his sentence as later imposed. Double jeopardy 
does not attach, and a resentencing for the mandatory en- 
hancement provision of this section must stand. State v. 
Aguilar, 1982-NMCA-116, 98 N,M.,510, 650, P.2d,32, cert. 
denied, 98.N.M. 478, 649 P.2d 1391, 

Relation to Section 31-18-15.1 NMSA 1978, — The 
defendant..was charged with the. use of a firearm in the 
murder of.a police officer, and the jury found that he did 
use a firearm.in committing that crime, This section pro- 
vided a separate and distinct basis (use of a firearm) for 
further altering his basic sentence in addition to the al- 
teration for aggravating circumstances permitted by Sec- 
tion 31-18-15.1 NMSA .1978: the language. and. require- 
ments ,of each statute were totally independent of the 
other, State v, Hall, 1987-NMCA-145, 107 .N.M. 17, 751 
P.2d.701, cert. denied, 107 N.M. 16, 751 P.2d 700. 

It is solely within province of legislature to es- 
tablish penalties for criminal behavior. State v. Lack, 
1982-NMCA-111, 98 N,M. 500, 650 P.2d 22, cert. denied, 
98.N.M. 478, 649 P.2d 1391. 


I, PROCEDURAL MATTERS. 
Punishment to be applied for each felony commit- 
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committing a felony, the punishment is to be applied for 
each felony committed by using a firearm. State v. Kend- 
all, 1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, rev'd on 
other grounds, Kendall v. 1% 1977-NMSC-015, 90 N.M. 
191, 561 P.2d 464. 

Application to some, sine all, of crimes charged. — 
The trial court did not err in applying this section to two 
of the crimes which the defendant committed, rather than 
applying one firearm enhancement sentence to his entire 
series of crimes. State v. Espinosa, 1988-NMSC-050, 107 
N.M. 293, 756 P.2d 573. 

Notification to defendant. — Under this section, the 
prosecution does not have to formally notify a defendant 
in a charging instrument of either firearm use or that the 
state may seek a firearm enhanced sentence. State v. Ba- 
doni, 2003-NMCA-009, 133 N.M. 257, 62 P.3d 348, cert. 
denied, 133 N.M. 126, 61 P.3d 835. 

Section requires separate finding of fact that fire- 
arm was used. — Where the jury did not make a sepa- 
rate finding of fact as to use of a firearm, the enhanced 
sentence under this section was not proper. State v. Du- 
ran, 1977-NMCA-091, 91 N.M. 35, 570 P.2d 39, cert. de- 
nied, 91 N.M. 3, 569 P.2d 413, cert. denied, 435 U.S. 972, 98 
S. Ct. 1615, 56 L. Ed. 2d 65 (1978). 

Objection to absence of separate finding not 
waived. — Defendant did not waive his objection to the 
absence of a separate finding of fact by failing to request 
that the special interrogatory be submitted to the jury, as 
it was not defendant's obligation to see that his sentence 
was enhanced. State v. Duran, 1977-NMCA-091, 91 N.M. 
35, 570 P.2d 39, cert. denied, 91 N.M. 3, 569 P.2d 413, cert. 
denied, 435. U.S. 972, 98 S. Ct. 1615, 56 L. Ed, 2d 65 (1978). 

Use of firearm must be proved beyond reasonable 
doubt. — Proof beyond a reasonable doubt is the tradi- 
tional burden which our system of criminal justice deems 
essential, and the due process clause protects the accused 
against conviction except upon proof beyond a reason- 
able doubt of every fact necessary to constitute the crime 
with which he is charged; this standard applies not only 
to factual determinations of guilt, but also to the factual 
determination that a firearm was used, because that fact 
is a predicate for enhancing defendant's sentence. State 
v. Kendall, 1977-NMCA-002, 90 N.M. 236, 561 P.2d 935, 
rev'd on other grounds, Kendall v. State, 1977-NMSC-015, 
90 N.M. 191, 561 P.2d 464. 

Failure to instruct as to burden of proof. — Where 
the burden of proof instruction, by its wording, was applied 
to a determination of guilt, no reference was made to use 
of a firearm, and after the guilty verdicts were returned, 
instructions were given submitting the use of a firearm 
issue to the jury without a burden of proof instruction, the 
jury was not instructed on the burden of proof concerning 
use of a firearm; however, defendant did not complain of 
the absence of an instruction, he acquiesced in submitting 
only use instructions after a guilty verdict was returned, 
the evidence was almost uncontradicted that a firearm 
was used as to each count, and, accordingly, there was no 
violation of federal due process because the jury was not 
instructed that the firearm use must be proved beyond a 
reasonable doubt. State v. Kendall; 1977-NMCA-002, 90 
N.M: 236, 561 P.2d 935, rev'd on other grounds, Kendall v- 
State, 1977-NMSC-015, 90 N.M. 191, 561 P.2d 464. 

Prior conviction required. — For there to be a second 
or subsequent felony within the terms of the statute, there 
must have been a conviction preceding the commission of 
the offense to which application of the statute is sought. 
State v. Garcia, 1978-NMSC-039, 91 N.M. 664, 579 P.2d 790. 

' Proper to enhance sentences under both habitual 
offender and firearm enhancement provisions. — It 
is not improper to enhance a sentence under the general 
habitual offender statute if it has already been enhanced 
under the firearm enhancement statute. State v. Reaves, 
1982-NMCA-169, 99 N.M. 73, 653 P.2d 904. 
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Failure to enhance felony sentences as required. 
— Where the defendant was convicted of three counts, 
the trial court failed to follow the habitual offender stat- 
ute when it enhanced defendant's total sentence by one 
year, because the habitual offender statute required the 
court to enhance each of defendant's current felony sen- 
tences by one year. State v. Bachicha, 1991-NMCA-014, 
111 N.M. 601, 808 P.2d 51, cert. denied, 111 N.M. 529, 
807 P.2d 227. 


Ill. SENTENCES. 


Service of a mandatory sentence under house ar- 
rest. — The mandatory firearm enhancement of a one- 
year term of imprisonment set forth in Subsection A of 
Section 31-18-16 NMSA 1978 may be served under house 
arrest by an electronic monitor under the supervision of 
state or local law enforcement or correctional officers if 
the defendant is subject to being punished for a crime of 
escape for an unauthorized departure from the place of 
confinement or other non-compliance with the sentencing 
court's order. State v. Woods, 2010-NMCA-017, 148 N.M. 
89, 230 P.3d 836, cert. denied, 2010-NMCERT-001, 147 
N.M. 673, 227 P.3d 1055. 

Sentence to house arrest, — Where defendant, who 
was a state park ranger, fatally shot the victim during 
a confrontation, and defendant pleaded guilty to volun- 
tary manslaughter resulting in the death of a human 
being with a mandatory firearm enhancement, the dis- 
trict court had authority to sentence defendant to house 
arrest by electronic monitor with global positioning sys- 
tem capability and work release to satisfy the mandatory 
sentence of imprisonment for one year. State » Woods, 
2010-NMCA-017, 148 N.M. 89, 230 P.3d 836, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

Sentences served concurrently unless trial court 
or legislature requires consecutive sentences. — 
The trial court has discretion to require sentences to be 
served consecutively, but. if this is not done, and there is no 
legislation covering the situation, the sentences are to be 
served concurrently. State v. Mayberry, 1982-NMCA-061, 
97 N.M. 760, 643 P.2d 629. 

Section does not negate enhanced sentence for 
accessory. — This section is worded in terms of a find- 
ing of fact "that a firearm was used in the commission" 
of the crime, but the statutory wording does not limit the 
enhanced sentence to situations where the defendant was 
the user of the firearm. Thus, the statute does not negate 
an enhanced sentence for an accessory when a firearm was 
used by the principal. State v. Rogue, 1977-NMCA-094, 91 
NM. 7, 569 P.2d 417, cert. denied, 91 N.M. 4, 569-P.2d 414; 
State v. Burdex, 1983-NMCA-087, 100 N.M. 197, 668 P.2d 
313, cert. denied; 100 N.M. 192, 668 P.2d 308. 

Concurrent or consecutive sentences. — The trial 
court has authority to order that a sentence be served con- 
currently or consecutively, and this section made no change 
in this authority. State v. Kendall, 1977-NMCA-002, 90 
N.M. 236, 561 P.2d 935, rev'd on other grounds, Kendall v, 
State, 1977-NMSC-015, 90 N.M. 191, 561 P.2d 464: 

The trial court has the discretion to order that sen- 
tences for different offenses be served concurrently or con- 
secutively. State v. Lopez, 1983- NMCA-045, 99 NM. 612, 
661 P.2d 890. 

New consecutive sentence following remand al- 
lowable where less than maximum possible penalty. 
— A new sentence imposed by the trial court following re- 
mand does not constitute a punishment for the defendant 
having previously exercised his rights to appeal where the 
term of incarceration ordered upon remand is less than 
the maximum penalty which can be imposed, despite the 
fact part of the new sentence is to be served consecutively, 
rather than concurrently. State v. Lopez, 1983-NMCA-045, 


_99 N.M. 612, 661 P.2d 890. 
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Sentences cannot be served concurrently. — An 
additional one-year sentence for the use of a firearm 
and an additional one-year sentence as an habitual of- 
fender cannot be served concurrently. State v. Mayberry, 
1982-NMCA-061, 97 N.M. 760, 643 P.2d 629. 


IV. SPECIFIC CASES. 


Use of noncapital felonies to enhance a capital 
felony. — Where defendant was convicted of first degree 
murder, a capital felony, the district court erred in enhanc- 
ing defendant's sentence for the use of a firearm in the 
commission of the offense, because the enhancement for 
the use of a firearm applied only to noncapital felonies. 
State v. Serna, 2018-NMSC-033. 

"Use" of gun properly included within scope of 
statute. — The display of a gun in a menacing man- 
ner’as a means of accomplishing a robbery or the em- 
ployment of the gun to strike or "pistol whip" the victim 
is certainly "use" of the gun in the commonly accepted 
definition of that term. Because either such "use," i.e., 
the menacing display of or striking the victim with 
the gun, carries the ever-dangerous potential of a dis- 
charge of firearm, both such "uses" are properly in- 
cluded within the scope of the statute, State v. Trujillo, 
1978-NMCA-041, 91 N.M. 641, 578 P.2d 342, cert. de- 
nied, 91 N.M. 751, 580 P.2d 972. 

Shotgun used as club. — Defendant "used" the fire- 
arm within the meaning of the statute when he used the 
shotgun as a club in committing aggravated battery. State 
v. Trujillo, 1978-NMCA-041, 91 N.M. 641, 578 P.2d 342, 
cert. denied, 91 N.M. 751, 580 P.2d 972. 

Possession of firearm not "use" of firearm. — Pos- 
session of a firearm during the commission of a felony 
does not constitute "use" of a firearm under this section 
since the defendant never pulled the firearm or in any way 
threatened ‘to use it. State v. Chouinard, 1979-NMCA-145, 
93 N.M. 684, 603 P.2d 744. 

No enhancement for charge of negligent use of 
firearm. — Under the facts of this case, the state was 


31-18-16.1. Repealed. 


Repeals. — Laws 2003, ch. 384, § 6 repealed 31-18-16.1 
NMSA 1978, effective July 1, 2003, relating to noncapi- 
tal felonies against persons sixty years of age or older or 
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required to prove that the defendant negligently used a 
firearm to commit a noncapital felony and this conduct 
resulted in the death of a human being. Use of a firearm 
is thus the same conduct required to enhance defendant's 
sentence under Subsection A. Because the state would not 
be required to prove any additional facts in order to have 
the defendant's sentence enhanced, the firearm enhance- 
ment statute is subsumed within the offense of involun- 
tary manslaughter by negligent use of a firearm. State v. 
Franklin, 1993-NMCA-135, 116 N.M. 565, 865 P.2d 1209. 

Conspiracy not susceptible to firearm enforcement. 
— Since conspiracy is an initiatory crime which involves no 
physical act other than communication, it is not conceivable 
how a firearm could be used in the commission of that of- 
fense, Accordingly, the crime of conspiracy is not susceptible 
to firearm enhancement under this section. State v. Padilla, 
1994-NMCA-067, 118 N.M. 189, 879 P.2d 1208. 

Law reviews. — For survey, "Evidence: Prior Crimes 
and Prior Bad Acts Evidence," see 6 N.M.L. Rev. 405 
(1976). 

For comment, "Definitive Sentencing in New Mexico: 
The 1977 Criminal Sentencing Act," see 9 N.M.L. Rev, 131 
(1978-79), 

For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M.L. Rev. 85 (1981). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev. 328 (1983). 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 13 N.M.L. Rev. 341 (1983). 

For annual survey of New Mexico Criminal Procedure, 
see 20 N.M.L. Rev. 285 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law § 926. 

Validity of statutes. prohibiting or restricting parole, 
probation, or suspension of sentence in cases of violent 
crimes, 100 A.L.R.3d 481. 

Propriety of using single prior felony conviction as basis 
for offense of possessing weapon by convicted felon and to 
enhance sentence, 37 A.L.R.4th 1168. 


handicapped persons; alteration of basic sentence; sus- 
pension and deferral limited. For provisions of former sec- 
tion, see the 2002 NMSA 1978 on NMOneSource.com. 


31-18-17. Habitual offenders; alteration of basic sentence. 


A. A person convicted of a noncapital felony in this state whether within the Criminal Code [30- 
1-1 NMSA 1978] or the Controlled Substances Act [30-31-1 NMSA 1978] or not who has incurred 
one prior felony conviction that was part of a separate transaction or occurrence or conditional dis- 
charge under Section 31-20-13 NMSA 1978 is a habitual offender and his basic sentence shall be 
increased by one year. The sentence imposed pursuant to this subsection shall not be suspended or 
deferred, unless the court makes a specific finding that the prior felony conviction and the instant 
felony conviction are both for nonviolent felony offenses and that justice will not be served by impos- 
ing a mandatory sentence of imprisonment and that there are substantial and compelling reasons, 
stated on the record, for departing from the sentence imposed pursuant to this subsection. 

B. A person convicted of a noncapital felony in this state whether within the Criminal Code or 
the Controlled Substances Act or not who has incurred two prior felony convictions that were parts 
of separate transactions or occurrences or conditional discharge under Section 31-20-13 NMSA 
1978 is a habitual offender and his basic sentence shall be increased by four years. The sentence 
imposed by this subsection shall not be suspended or deferred. 

C. A person convicted of a noncapital felony in this state whether within the Criminal Code or 
the Controlled Substances Act or not who has incurred three or more prior felony convictions that 
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were parts of separate transactions or occurrences or conditional discharge under Section 31-20- 
13 NMSA 1978 is a habitual offender and his basic sentence shall be increased by eight years. The 
sentence imposed by this subsection shall not be suspended or deferred. 

D. As used in this section, "prior felony conviction" means: 

(1) a conviction, when less than ten years have passed prior to the instant felony convic- 
tion since the person completed serving his sentence or period of probation or parole for the prior 
felony, whichever is later, for a prior felony committed within New Mexico whether within the 
Criminal Code or not, but not including a conviction for a felony pursuant to the provisions of Sec- 
tion 66-8-102 NMSA 1978; or 

(2) a prior felony, when less than ten years have passed prior to the instant felony convic- 
tion since the person completed serving his sentence or period of probation or parole for the prior 
felony, whichever is later, for which the person was convicted other than an offense triable by court 
martial if: 

(a) the conviction was rendered by a court of another state, the United States, a terri- 
tory of the United States or the commonwealth of Puerto Rico; 

(b) the offense was punishable, at the time of conviction, by death or a maximum term 
of imprisonment of more than one year; or 

(c) the offense would have been classified as a felony in this state at the time of con- 
viction. 

E. As used in this section, "nonviolent felony offense" means application of force, threatened 

use of force or a deadly weapon was not used by the offender in the commission of the offense. 


History: 1953 Comp., § 40A-29-30, enacted by Laws sentences that ran consecutively, two of the sentences were 
1977, ch. 216, § 6; 1979, ch. 158, § 1; 1983, ch. 127, § 1; enhanced based on two prior felony convictions; defendant 
1993, ch. 77, § 9; 1993, ch. 283, $ 1; 2002, ch. 7, § 1; 2003, agreed that the remaining sentences would be subject to 
ch. 90, § 1. habitual offender enhancement upon a violation of law or 

Cross references. — For procedure and sentencing, a violation of a condition of parole or probation; defendant 
see 31-18-20 NMSA 1978. violated the conditions of parole for one of the offenses 

For time period within which habitual criminal offender that had been fully enhanced under the plea agreement; 
proceeding must be commenced, see Rule 5-604 NMRA. the district court found that defendant was an habitual of- 

The 2003 amendment, effective March 28, 2003, in- fender and enhanced each of the seven sentences that had 
serted "but not including a conviction for a felony pursu- not been enhanced under the plea agreement; and there 
ant to the provisions of Section 66-8-102 NMSA 1978" was nothing in the plea agreement that provided that a 
near the end of Paragraph D(1). parole violation applied only to the offense underlying the 

The 2002 amendment, effective July 1, 2002, deleted parole, the district court properly enhanced defendant's 
former Subsection A defining "prior felony conviction" sentences for the seven convictions that had not been 
and redesignated the following subsections accordingly; enhanced under the plea agreement based on the parole 
updated the internal references in Subsections A, B, and violation. State v. Triggs, 2012-NMCA-068, 281 P.3d 1256. 
C; added the last sentence in present Subsection A; and Section 31-18-17 NMSA 1978 does not apply 
added Subsections D and E. for a first degree murder conviction. State v. Paiz, 

The 19938 amendment, effective June 18, 1993, in- 2011-NMSC-008, 149 N.M. 412, 249 P.3d 1235. 
serted "or conditional discharge under Section 31-20-7 Proof of prior conviction. — Where defendant 
NMSA 1978" in Subsections B through D. This section raised the issue at the time of sentencing and the plea 
was also amended by Laws 1993, ch. 77, § 9, effective agreement did not satisfy the elements for a prior felony 
July 1, 1993. The section was set out as amended by Laws conviction, the state must make its prima facie showing 
1993, ch. 283, § 1. See 12-1-8 NMSA 1978. Section 31-20-7 that a prior conviction meets the definition of "prior fel- 
was compiled as 31-20-13 to avoid confusion with the re- ony conviction" under Section 31-18-17 NMSA 1978. The 
pealed 31-20-7 NMSA 1978. . state has the burden of proving identity, conviction, and 

timing. State v. Simmons, 2006-NMSC-044, 140 N.M. 
ANNOTATIONS 311, 142 P.3d 899. 

Ten year limitation. — The ten-year limitation in 
fe arr Bory tay Vere Section 31-18-17D NMSA 1978 does not apply to the rob- 
II]. PROCEDURAL MATTERS... bery statute. State v. Torres, 2006-NMCA-106, 140 N.M. 

230, 141 P.3d 1284, cert. denied, 2006-NMCERT-008. 
I. GENERAL CONSIDERATION, Conviction beyond ten-year limitation. — Where 
A defendant was convicted of first-degree murder and at- 

Use of noncapital felonies to enhance a capital tempted first-degree murder, the trial court erred in en- 
felony. — Where defendant was convicted of first de- hancing defendant's sentence pursuant to the habitual 
gree murder, a capital felony, the district court erred in offender statute, because more than ten years had elapsed 
enhancing defendant's sentence for being a habitual of- between defendant's discharge on his prior felony convic- 
fender, because the enhancement for being a habitual of- ton-alid the date of actual conviction of the current of. 
fender applied only to noncapital felonies. State v. Serna, fense. State v. Torres, 2018-NMSC-013. 
2013-NMSC-033. * : Allocution. — The right of the defendant to say why 

Enhancement based on parole violation. — Pur- sentence should not be pronounced on the defendant before 
suant to defendant's plea agreement, defendant was the trial judge pronounces sentence applies to habitual 


convicted of nine property offenses and received basic 
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offender sentencing, State v, Leyba,2009-NMCA-030, 145 
N.M. 712, 204 P.3d 37, cert. denied, 2009-NMCERT-002, 
145 N.M. 704, 204 P.3d 29. 

The controlling date for calculating the ten-year 
period from which prior convictions can be used to 
enhance the defendant's sentence is the date of the defen- 
dant's current felony conviction for which the sentence is 
being imposed. State v. Tave, 2007-NMCA-059, 141 N.M, 
571, 158 P.3d 1014, cert. denied, 2007-NMCERT-005, 141 
N.M. 762, 161 P.3d 259, 

Constitutional provision inapplicable. — Because 
the Habitual Offender Act was not repealed, N.M. Const., 
art. IV, § 33, does not apply to the. 2002 amendment to this 
section or to the interpretation of the amendment through 
12-2A-16 NMSA 1978, State v. Shay, 2004-NMCA-077, 
136 N.M. 8, 94 P.3d 8, cert. quashed, 2005-NMCERT-002, 
137 N.M. 266, 110 P.3d 74. 

Application of 2002 amendment. — The date a sen- 
tence is imposed is the appropriate date to determine 
whether the 2002 amendment to this section applies to a 
given case. State v. Shay, 2004-NMCA-077, 136 N.M. 8, 94 
P.3d 8, cert. quashed, 2005-NMCERT-002, 137 N.M, 266, 
110 P.3d 74. 

The 2002 amendment to this section does not apply to 
defendant's sentence for a probation violation when the 
original sentence was imposed prior to the amendment's 
effective date under a plea agreement. State v, Ortega, 
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1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. denied, 
98 N.M. 478, 649 P.2d 1391. 

Application to Controlled Substances Act. — In 
1983 the habitual offender statute was amended to in- 
clude persons convicted of narcotics offenses, overruling 
that part of State v. Lujan, 1966-NMSC-051, 76 N.M. 111, 
412 P.2d 405, which held that the Habitual Offender Act 
did not apply to persons convicted under the Controlled 
Substances Act (Section 30-31-1 NMSA 1978 et seq.). Min- 
ner v, Kerby, 30 F.3d 1311 (10th Cir, 1994), 

Although the habitual offender statute applies to a 
prior felony conviction under the Controlled Substances 
Act, Sections 30-31-1 NMSA 1978 et seq., it does not apply 
if there is a conditional discharge under Section 30-31-28 
NMSA 1978. State v. Fairres, 2003-NMCA-152, 134 N.M. 
668,81 P.3d 611, cert. denied, 2003-NMCERT-003, 286 
N.M. 51, 84 P.3d 668. 

The Habitual Offender Act is applicable to convic- 


tions of felony battery against a household member. 


2004-NMCA-080, 135 N.M.’737; 93 P.3d ‘758, cert. denied, 


2004-NMCERT-006, 135 N.M. 787, 93 P.3d 1292, 

Where the district court accepted a plea agreement and 
entered sentence prior to July 1, 2002, and the sentence 
included a suspended sentence and probation, but after 
a probation violation, the district court ordered the ba- 
sic sentence to be served as well as a habitual offender 
enhancement for a prior felony conviction that, would not 
have been included for enhancement purposes under the 
2002 amendment, because the district court had imposed 
sentence prior to July 1, 2002, based on the plea agree- 
ment, it properly applied this section. State v. Ortega, 
2004-NMCA-080, 135 N.M. 737, 93 P.3d.758, cert. denied, 
2004-NMCERT-006, 135,N.M. 787, 93 P.3d 1292. 

Effect of 2002 amendment constitutionally pre- 
cluded. — N.M. Const., art. IV, § 34 precludes the ef- 
fect of the 2002 amendment to the habitual offender 
statute, when a supplemental criminal information is 
filed before, and defendant is sentenced after, the July 1, 
2002 effective date of the amendment. State v, Stanford, 
2004-NMCA-071, 136 N.M,.14, 94 P.3d 14, 

New rule applied retroactively disqualified prior 
burglary conviction from being used to enhance 
sentence. — Where defendant was charged and convicted 
of felony burglary in 2010, and where, in 2015, defendant 
was again charged and convicted of numerous offenses, 
and where the state sought to enhance defendant's 2015 
sentence pursuant to the Habitual Offender Act, § 31-18- 
17 NMSA 1978, relying on defendant's 2010 felony con- 
viction, and where defendant claimed that his 2010 bur- 
glary conviction should not be used. to enhance his 2015 
sentence, based on the New Mexico supreme court's deci- 
sion in State v. Office of Public Defender ex rel. Muqqd- 


din, 2012-NMSC-029, which held for the first time that- 


the act of penetrating a vehicle's gas tank and removing 
gas therefrom did not constitute burglary under § 30-16-3 
NMSA 1978, the district court erred in determining defen- 
dant to be a habitual offender as alleged by the State and 
enhancing defendant's sentence in the 2015 case, because 
Muqqddin announced a new rule that altered.the range of 
conduct or the class of persons that the law punishes, and 
should therefore be applied retroactively. State v, Wood, 
2022-NMCA-009. 

It is solely within province of legislature to es~ 
tablish penalties for criminal behavior. State v, Lack, 
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— Where defendant pleaded guilty to battery against a 
household member after battering the mother of his child, 
and where this was defendant's third conviction of battery 
against a household member, and where the district court 
enhanced defendant's conviction to a fourth degree felony 
under § 30-3-17(A) NMSA 1978, and where defendant 
had previously been convicted: of a separate felony,) the 
district court enhanced defendant's sentence by one year 
under the Habitual Offender Act, § 81-18-17 NMSA 1978, 
the district court did not err in applying the Habitual Of- 
fender Act, because the plain language of § 30-3-17(A) 
NMSA 1978 and. § 31-18-17 NMSA 1978 does not pre- 
clude their simultaneous application. State v. Barela, 
2021-NMSC-001, aff'g 2019-NMCA-005, 458 P.3d 501. 

Application to felony battery against a household 
member. — Where defendant, a three-time domestic vio- 
lence offender, pleaded no contest to, and was conyicted 
of, felony battery against a household member pursuant 
to 80-38-17 NMSA 1978, the district court did not err in 
enhancing defendant's sentence by one year, pursuant to 
31-18-17(A) NMSA 1978, based on a prior conviction for 
false imprisonment, because contrary to defendant's ar- 
gument, the felony battery against a household member 
statute is not self-enhancing, and based on the plain lan- 
guage of the statutes at issue, the one-year habitual of- 
fender enhancement. of defendant's fourth degree felony 
battery on a household member sentence was proper as 
a matter of law. State v. Barela, 2019-NMCA-005, cert. 
granted, 

Intent of habitual criminal provisions. - — Object of 
habitual offender statute is to inhibit repetition of crimi- 
nal acts by individuals against the peace and dignity of 
the state, It is designed to protect society against habitual 
offenders. State v. Baldonado, 1968-NMCA-025, 79 N.M. 
175, 441 P.2d 215. ' 

It is inherent in the habitual criminal statutes that, af- 
ter punishment is imposed for the commission of a crime, 
the increased penalty is held in terrorem over the crimi- 
nal for the purpose of effecting his reformation and pre- 
venting further and subsequent offenses by him, so that 
for the purpose of this section, each felony must have been 
committed after conviction for a preceding felony. State v. 
Montoya, 1979-NMCA-044, 92 N.M. 734, 594 P.2d 1190, 
aff'd, 1980-NMSC-093, 94 NM. 704, 616 P.2d 417; State v. 
Linam, 1979-NMSC-004, 93 N.M. 307, 600 P.2d 253; State 
v. Rogers, 1979-NMSC-085, 93 N.M. 519, 602 P.2d 616. 

The intent of habitual offender laws is to provide an in- 
creased penalty in order to deter commission of a subse- 
quent offense. It.is the opportunity to reform under threat 
of a more severe penalty which serves to deter. State v. 
Linam, 1979-NMSC-004, 98 N.M. 307, 600 P.2d 253, cert. 
denied, 444 U.S, 846, 100 S, Ct. 91, 62 L. Ed..2d 59 (1979). 

This section is not an ex post facto law since it 
is procedural in nature. It does not punish criminals 
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for earlier offenses, but merely increases the penalty 
for the repetition of criminal conduct. State v. Oglesby, 
1981-NMCA-070, 96 N.M. 352, 630 P.2d 304. 

Enhanced punishment not prohibited as double 
jeopardy. — Since defendant's first conviction, stand- 
ing alone, was not the cause of the enhanced sentence of 
which he complained, defendant's enhanced punishment 
was: not prohibited as double jeopardy. State v. Gonzales, 
1972-NMCA-130, 84 N.M. 275, 502 P.2d 300, cert. denied, 
84 N.M. 271, 502 P.2d 296. 

The contention that the habitual offender statute vio- 
lates double jeopardy is without merit. State v. Olivares, 
1980-NMCA-165, 95 N.M. 222, 620 P.2d 380. 

Because the habitual offender proceeding is a sentenc- 
ing procedure and not a trial of an offense, there is no 
double jeopardy. State v. James, 1980-NMSC-082, 94 N.M. 
604, 614 P.2d 16. 

Since the law in New Mexico is that an habitual pro- 
ceeding only involves sentencing and not the trial of any 
crime, double jeopardy does not attach to proceedings un- 
der this section. State v. Garcia, 1980-NMSC-182, 95 N.M. 
246, 620 P.2d 1271. 

The imposition of an enhanced sentence after defendant 
has already begun serving his sentence on the underlying 
felony conviction is not violative of constitutional double 
jeopardy provisions. State v. Oglesby, 1981-NMCA-070, 96 
N.M. 352, 630 P.2d 304. 

Habitual offender enhancement of an escape convic- 
tion does not constitute double jeopardy. State v. Najar, 
1994-NMCA-098, 118 N.M. 230, 880 P.2d 327, cert. denied, 
118 N.M: 90, 879 P.2d 91. 

New Mexico's habitual offender statute does not mul- 
tiply punishments for a prior crime, but simply increases 
the punishment for a new crime. Because sentences en- 
hanced under habitual offender statutes are not punish- 
ment for the prior offense, they do not normally raise 
double jeopardy issues. Yparrea v. Dorsey, 64 F.3d 577 
(10th Cir. 1995). 

When a defendant with two prior felonies was convicted 
of a third felony and, under a plea agreement, was sen- 
tenced as a second offender subject to resentencing as a 
third offender if he violated the terms of his probation, 
the enhancement of his sentence as a third offender 
when he was resentenced following his violation of pro- 
bation did not violate double jeopardy. State v. Freed, 
1996-NMCA-044, 121 N.M. 562, 915 P.2d 325, cert. denied, 
121 N.M. 644, 916 P.2d 844. 

Defendant, a three-time felony offender, had no reason- 
able expectation of finality in a three-year probationary 
sentence for a larceny conviction; therefore, it was not a 
violation of his double jeopardy rights for the state to seek 
a subsequent conviction of defendant, during the proba- 
tionary period, under the habitual offender laws. State v. 
Villalobos, 1998-NMSC-036, 126 N.M. 255, 968 P.2d 766. 

No reasonable expectation of finality. — Where de- 
fendant pleaded no contest to aggravated battery causing 
great bodily harm and aggravated assault with a deadly 
weapon, receiving a three-year sentence on the battery 
charge and a one and one-half-year sentence on the as- 
sault charge, and where the trial judge suspended three 
years of defendant's total sentence and ordered defendant 
to be placed on supervised probation for three years fol- 
lowing release from custody, and where defendant, after 
being released from prison, violated the conditions of his 
probation, the district court did not err in enhancing de- 
fendant's aggravated battery conviction, because defen- 
dant did not have a reasonable expectation of finality as to 
the aggravated battery charge, because defendant would 
have expected to serve a three-year period of probation 
and be subject to additional enhancement of the sentence 
imposed for the aggravated battery during the entire pe- 
riod of probation. State v. Yazzie, 2018-NMCA-001, cert. 
denied. 
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Habitual offender enhancement statute prior to 
2002. — Where defendant pleaded no contest’and was 
sentenced for aggravated battery and aggravated assault 
prior to July 1, 2002, and where, under the judgment 
and sentence, an eight year habitual offender enhance- 
ment was held in abeyance only to be imposed upon a 
subsequent violation of probation, and where defendant 
violated his probation in 2013, the district court had con- 
tinuing jurisdiction to impose the enhancement under the 
habitual offender statute when defendant violated proba- 
tion in 2013 for prior convictions occurring in 1992 and 
earlier, because prior to 2002, the imposition of the habit- 
ual offender statute was mandatory in all cases in which 
there was a prior felony conviction, regardless of the date 
of the prior conviction. State v. Yazzie, 2018-NMCA-001, 
cert. denied. 

Insufficient evidence is not a bar to retrial of a 
defendant's habitual offender status. — Following de- 
fendant's conviction for battery on a peace officer, where 
the state filed a supplemental criminal information alleg- 
ing that defendant was a habitual offender and seeking 
enhancement of defendant's sentence, and where the state 
failed to introduce a certified copy of his fingerprint card 
from the current case, leading the district court to rule 
that the state's evidence was not sufficient to prove that 
defendant was the person convicted of the prior felonies 
as alleged in the supplemental criminal information and 
to deny the state's request for sentencing enhancement, 
but where the district court granted the state's request for 
a second sentencing hearing to address defendant's habit- 
ual offender status, during which the district court found 
that defendant was a habitual offender, the district court 
did not err in allowing the retrial of defendant's habitual 
offender status, because sentencing decisions favorable 
to the defendant cannot be analogized to an acquittal, 
and insufficient evidence is never a bar to the retrial of a 
defendant's status as a habitual offender. State v. Salas, 
2017-NMCA-057, cert. denied. 

To enhance a defendant's sentence, due process 
is required. — In order to subject a defendant to a statu- 
tory sentencing enhancement, due process requires that 
the defendant be given notice, that enhancement of sen- 
tence is sought by a pleading filed by the state, and an 
opportunity to be heard before an increased penalty can 
be imposed. State v. Salas, 2017-NMCA-057, cert. denied. 

Defendant was not denied due process in his 
sentence enhancement. — Where defendant was con- 
victed of battery on a peace officer and where the State 
filed a supplemental criminal information alleging that 
defendant was a habitual offender subject to sentence en- 
hancement, requested a special setting for the purpose of 
conducting a habitual offender hearing, certifying service 
to defense counsel the same day, and where defendant's 
motion opposing retrial of his habitual offender status in- 
dicated that defendant had actual notice of a subsequent 
sentencing hearing, defendant was not deprived of an op- 
portunity to be heard, and the state's procedural steps con- 
stituted adequate notice. State v. Salas, 2017-NMCA-057, 
cert. denied. 

Multiple uses of prior convictions do not violate 
double jeopardy. — Where defendant's prior felony con- 
victions were used to establish defendant's status as a ha- 
bitual offender for sentencing for attempted murder and 
to serve as the predicate felony for defendant's conviction 
of felon in possession of a firearm, the double jeopardy 
clause was not violated. State v. Tafoya, 2012-NMSC-030, 
285 P.3d 604. ; 

Delay in filing charge not, in itself, prejudicial. — 
A due process issue based on a delay in filing a charge 
involves prejudice that deprives the defendant of a fair 
trial on the delayed charge. The delay, in itself, does not 
establish prejudice. State v. Mayberry, 1982-NMCA-061, 
97 N.M. 760, 643 P.2d 629. 
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Supplemental habitual offender charge not dis- 
missed where original sentence not completely 
served, — Where, at the time a supplemental informa- 
tion is filed, the defendant has not completed serving 
his original sentence, the filing delay, in relation to time 
served, does not require'a dismissal of an habitual: of:- 
fender charge. State v.. Mayberry, 1982-NMCA-061, 97 
N.M, 760, 643, P.2d 629. 

No dismissal for delay even where prosecu- 
tor originally knew of, prior conviction. — Where, 
before the defendant is convicted for a felony, the pros- 
ecutor knows of a prior felony conviction, this knowledge 
does not require the dismissal ofa latter habitual of- 
fender charge because of a filing delay. State v. Mayberry, 
1982-NMCA-061, 97 N.M. 760, 643 P.2d 629. 

Delay in enhancement sentencing constitutional. — 
Even if the habitual offender proceeding in defendant's 
case was part of his. burglary prosecution, delay of his 
enhancement sentencing for at least 15 months after he 
pleaded guilty did not violate his right to a speedy trial. 
Perez v, Sullivan, 793 F.2d 249 (10th Cir.), cert. denied, 
479 U.S. 936, 107 S. Ct. 413, 93 L. Ed. 2d 364 (1986). 

Habitual criminal information does not charge a 
new offense. — Defendant was not denied due process 
where, at defendant's sentencing for robbery, the state 
filed a supplemental habitual offender information charg- 
ing defendant with a conviction for a petty larceny offense 
that had occurred more than three years prior to the sen- 
tencing for the robbery conviction. Martinez v. Romero, 
626 F.2d 807.(10th Cir, 1980) (Decided under former law). 

Prosecutorial discretion. — A certain measure of 
discretion is inevitable in the performance of the prosecu- 
torial function and the conscious exercise of some selectiv- 
ity in enforcement is not in itself a federal constitutional 
violation. Martinez v.. Romero, 626-F.2d 807 (10th, Cir. 
1980). 
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improper. — Double jeopardy considerations preclude the 
enhancement of a defendant's sentence after the defendant 
has completely served that underlying sentence, no mat- 
ter when, the habitual proceedings were initiated. State v. 
Gaddy, 1990-NMCA-055, 110 N.M. 120, 792 P.2d 1163. 

Jurisdiction to enhance sentence prior to expira- 
tion of parole. — A parole term is part of a sentence for 
purposes of a court's sentencing authority; thus, since the 
defendant had completely served an underlying sentence 
as of the date of an underlying enhancement proceeding 
but was still subject toa mandatory one-year parole, the 
trial court had jurisdiction to enhance his sentence as an 
habitual offender. State v, Roybal, 1995-NMCA-097, 120 
N.M. 507,903 P.2d 249, cert. denied, 120 N.M. 498, 903 
P.2d 240, 

Not cruel and unusual punishment. — Although 
the New Mexico supreme court has held that habitual 
criminality is a status rather than an offense, the defen- 
dant was not convicted of being an habitual criminal but 
of the commission of a criminal act; he was, therefore, ap- 
propriately punished for the commission of that crime by 
a substituted enhanced sentence as prescribed by statute, 
and. his punishment was not cruel and unusual punish- 
ment. State v. Gonzales, 1972-NMCA-130, 84 N.M, 275, 
502 P.2d 300, cert, denied, 84 N.M,,271, 502 P.2d 296. 

- Specific term may be cruel and unusual punish- 
ment. — In extremely limited circumstances, a trial 
court may determine that a mandatory prison term: is 


constitutionally impermissible under U.S. Const., amend., 


VII, and N.M. Const., art. II, § 18. State v. Arrington, 
1993-NMCA-055, 115 N.M. 559, 855 P.2d 133. 

Mandatory incarceration which would have been life- 
threatening to defendant because, her serious medical 
needs would not have been handled adequately under 
customary prison practices and because there was no 
showing that the prison would make special provisions 
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for defendant would have constituted cruel and unusual 
punishment, allowing the trial court to order defendant to 
serve the unsuspended portion of her sentence in the cus- 
tody of her parents. State v. Arrington, 1993-NMCA-055, 
115 N.M. 559, 855 P.2d 133. 

Uneven enforcement in actual practice daad not 
make statute unconstitutional. — That there may, :in 
actual practice, be uneven enforcement of the, habitual: of- 
fender statute does not make the law unconstitutional. State 
v, Sedillo, 1971-NMCA-008, 82 N.M. 287, 480 P.2d 401. 

The allegation of a "consistent and invariable adminis- 
trative practice," in not enforcing the law with respect to 
habitual offenders uniformly, does not bring a case within 
the purview of the equal protection clause of the constitu- 
tion. State v. Baldonado, 1968-NMCA-025, 79 N.M. 175, 
441 P.2d 215, 

Construction of the phrase "substantial and com- 
pelling". — A district court's justification, for permitting 
a defendant to avoid.an otherwise mandatory sentence of 
imprisonment must be weighty, and not ethereal, in order 
to be "substantial," and whether reasons are "compelling" 
depend upon the overall facts of a given case, including 
the particular criminal behavior the prosecution is de- 
signed to address, the history of a given defendant's efforts 
to comply with what is required of him or her in a law-. 
abiding society, and the court's considerations of the fac- 
tors in the defendant's life that lend themselves to a pos- 
sibility of successful rehabilitation in a non-incarcerative 
environment. State v. Lindsey, 2017-NMCA-048. 

Court did not abuse its discretion in determining 
that there were substantial and compelling reasons 
for suspending defendant's sentence, — Where defen- 
dant pled no contest to residential burglary and larceny, 
and where the district court imposed a five-year sentence 
of imprisonment, which included two mandatory one- 
year habitual offender enhancements, the district court 
did not abuse its discretion in determining that there 
were substantial and compelling reasons to suspend the 
mandatory. habitual offender portion of defendant's sen- 
tence where evidence was presented that defendant had 
obtained steady employment, which would enable him, to 
pay restitution according to the terms of his prior proba- 
tion, that defendant was doing well on probation, as re- 
ported by his probation officer, and that. defendant had 
demonstrated the existence of a supportive family and his 
commitment to it. State v, Lindsey, 2017-NMCA-048, 

Terms of habitual offender statute are manda- 
tory, and a district attorney or judge, or both, may not 
nullify the statutes by ignoring them. State v. McCraw, 
1955-NMSC-050, 59 N.M. 348, 284 P.2d 670. 

Mandatory provisions. — The provisions. of the 
Habitual Offender Act are mandatory. State v. Davis, 
1986-NMSC-031, 104 N.M. 229, 719 P.2d 807. 

Act must be interpreted narrowly. — The habitual 
offender statute is highly penal in nature, and its ap- 
plication must be interpreted narrowly. State v. Lujan, 
1966-NMSC-051, 76 N.M. 111,412 P.2d 405, 

Habitual criminality is a status, not an offense. 
State v. Cruz, 1971-NMCA-047, 82 N.M. 522, 484 P.2d 364, 
cert. denied, 92 N.M. 180, 585 P.2d 324 (197 8). 

This section creates no new offense, but merely 
provides a proceeding by which to determine the penalty 
to be imposed on one previously. convicted in New Mexico 
of a felony, Lott.v. Cox, 1966-NMSC-038, 76 N.M. 76, 412 
P.2d 249. 

Increase in penalty not creation of new offense. —- 
The habitual offender statute does not make the convic- 
tion of prior felonies the subject of punishment, as such, 
as a separate offense. It only provides that proof of the 
conviction of prior felonies increases the penalty to be im- 
posed upon conviction of a subsequent felony in New Mex- 
ico, The amount by which such penalty is required to be 
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increased depends upon the number of prior convictions. 
French v. Cox, 1964-NMSC-236, 74 N.M. 593, 396 P.2d 423. 

The filing of habitual criminal information does not:cre- 
ate a new criminal case nor constitute a separate offense. 
Proof of the conviction of prior felonies merely increases 
the penalty to be imposed upon conviction of a’ subsequent 
felony. Martinez v. Romero, 626 F.2d 807 (10th Cir.), cert. 
denied, 449 U.S. 1019, 101 S. Ct. 585, 66 L. Ed. 2d 481 
(1980), 

Filing of habitual criminal information does not 
create new criminal case nor constitute a separate 
offense. Proof of the conviction of prior felonies merely 
increases the penalty to be imposed: upon’ conviction 
of a subsequent felony in New Mexico. State v. Knight, 
1965-NMSC-058, 75 N.M. 197, 402 P.2d 380. 

Federal felony convictions arising from the same 
transaction. — Where defendant was convicted of pos- 
session of a firearm by a felon in violation of Section 31- 
18-17 NMSA 1978; defendant. had a prior 2005 state fel- 
ony conviction; and defendant had been convicted in 1991 
of possession with intent to distribute methamphetamine 
in violation of 21 U.S.C. § 841, and carrying a firearm 
during a drug trafficking crime in violation of 18 U.S.C, 
§ 924(c)(1), the district court did not err when it used one 
federal felony conviction to form the predicate felony for 
the felon in possession charge and the other federal con- 
viction and the 2005 state felony conviction to form the 
basis for enhancement because the federal felony convic- 
tions were separate and distinct felony offenses. State v. 
May, 2010-NMCA-071, 148, N.M. 854, 242 P.3d 421, cert, 
denied, 2010-NMCERT-006, 148 N.M..582, 241 P.3d 180, 


IL. PRIOR FELONY CONVICTION. 


Federal felony convictions arising from the same 
transaction. — Where defendant. was convicted of pos- 
session of a firearm by a felon in violation of Section 31- 
18-17 NMSA 1978; defendant had a prior 2005 state fel- 
ony conviction; and defendant had been convicted in 1991 
of possession with intent to distribute methamphetamine 
in violation of 21 U.S.C. § 841, and carrying a firearm 
during a drug trafficking crime in violation of 18 U.S.C. 
§ 924(c)(1), the district court did not err when it used one 
federal felony conviction to form the predicate felony for 
the felon in possession charge and the other federal con- 
viction and the 2005 state felony conviction to,form the 
basis for enhancement because the federal felony convic- 
tions were separate and distinct felony offenses. State v. 
May, 2010-NMCA-071, 148 N.M. 854, 242 P.3d 421, cert. 
denied, 2010- NMCERT: 006, 148 N.M. 582, 241 P.3d 180. 

Sufficient evidence of prior conviction, — Where a 
Texas judgment and sentence report had no birth date, no 
social security number, no identifying information about 
the convicted person and stated only that the convicted 
person's name was "Jesse Charles Clements", as opposed 
to "Jesse Clements", as defendant was know in defen- 
dant's New Mexico convictions, the report was insufficient 
to identify defendant as the convicted person, State v. Cle- 
ments, 2009-NMCA-085, 146 N.M. 745, 215 P.3d 54, cert. 
denied, 2009-NMCERT-007, 147 N.M. 362, 223 P.3d 359. 

Sufficient evidence to prove defendant was the 
person convicted of prior felonies, — Following defen- 
dant's conviction for battery on a peace officer, where the 
district court admitted certified copies of three fingerprint 
cards, which corresponded to arrests in 2004, 2008, and 
2011 and which contained defendant's name, birth date, 
and social security number, and where the district court 
also admitted certified copies of judgment and sentencing 
documents, which indicated that defendant, had qualify- 
ing convictions, and took judicial notice of a defendant's 
current conviction, the admitted evidence was sufficient to 
support a finding that defendant was a habitual offender. 
State v. Salas, 2017-NMCA-057, cert. denied. 
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Minor discrepancies in documents used to prove 
prior conviction. — Minor discrepancies in copies of the 
judgment: and sentence used to prove an earlier felony 
conviction do not require a finding of insufficiency of the 
evidence when the fact of the earlier conviction is not oth- 
erwise contested. State v. Bailey, 2008-NMCA-084, 144 
N.M. 279, 186 P.3d 908; cert. denied, 2008-NMCERT-005, 
144 N.M. 331, 187 P.3d 677. 

A prior out-of-state misdemeanor conviction may 
be used for the purposes of sentence enhancement when 
the conviction was either punishable by a maximum of 
more than one year imprisonment in the state im which 
it was committed or classified as a felony in New Mexico 
at the time of conviction. State v, Young, 2007-NMSC-058, 
143 N.M. 1, 172 P.3d 138. 

Prior out-of-state misdemeanor convictions can 
be used to enhance a sentence if the offense was either 
punishable by a maximum.of more. than one year im- 
prisonment in the state in which it was committed or 
would have been classified as a felony in New Mexico at 
the time of conviction. State v. Moya,:2007-NMSC-027, 
141 N.M. 817, 161 P.38d 862, overruling State v. Moya, 
2006-NMCA+103, 140 N.M. 275, 142:P.3d 43. 

Mistaken identity. — Where the district court inadver- 
tently relied, in part, on the criminal record of defendant's 
brother. to enhance defendant's sentence, the enhancement 
of defendant's sentence was not supported by substantial 
evidence, State v. Contreras, 2007-NMCA-045, 141 N\M. 
434, 156 P.8d 725, cert. quashed, 2007-NMCERT-011, 143 
N.MN, 157, 173 P.3d 764. 

Consecutive sentences. — Where defendant was sen- 
tenced to serve consecutive sentences on two underlying 
felonies, defendant has a reasonable expectation of final- 
ity in the sentence imposed for each underlying felony 
and when defendant completed serving his sentence on 
the first felony, that sentence was not subject to being en- 
hanced, although defendant remained incarcerated on the 
second felony. State v. Lovato, 2007-NMCA-049, 141.N.M. 
508, 157 P.3d 73, cert. denied, 2007-NMCERT. 004, 141 
N.M. 568, 158-P.3d 458. 

Plea agreement silent on eh lodadenticiis — Where 
defendant's! plea agreement was-silent on the issue of 
habitual-offender proceedings and notwithstanding nu- 
merous opportunities to do so, defendant failed to object 
to being charged as a habitual offender, the evidence 
showed that defendant never had any,.expectation of fi- 
nality in his original sentence that was imposed pursu- 
ant to the plea agreement and defendant's enhanced sen- 
tence did not violate defendant's double jeopardy rights. 
State v, Trujillo, 2007-NMSC-017, 141.N.M. 451, 157 P.3d 
16. 

Discretion of district court, — In 2002, the legisla- 
ture amended this section to allow the district court some 
discretion in imposing the habitual enhancement to cases 
in which there is one prior felony conviction: State v. Shay, 
2004-NMCA-077, 186 N.M. 8,94 P.3d 8, cert. quashed, 
2005-NMCERT-002, 187 N.M. 266, 110 P.3d'74.., 

Legislature limited definition of "prior felony 
conviction" in its 2003 amendment. to the habitual of- 
fender statute, State v. Shay, 2004-NMCA-077, 136.N.M. 
8, 94 P.3d 8, cert. quashed, 2005-NMCERT-002,,137 N.M. 
266, 110 Pad 74. 

Applying 12-2A-16C NMSA 1978 to the 2002 niesadi 
ment to this section, the 2002 amendment effectively 
reduces the potential enhanced penalties, for violating 
felony statutes by narrowing the definition of "prior felony 
conviction", State v, Shay, 2004-NMCA-077, 136 N.M..8, 
94 P.3d 8, cert. quashed, 2005-NMCERT-002, 137 N.M. 
266, 110 P.3d 74, 

Prior conviction must be separate transac- 
tion. — Each prior felony conviction must be part of a 
"separate transaction or occurrence", State v. Peppers, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


31-18-17 


1990-NMCA-057, 110 N.M. an 796 -P.2d 614, 110 N.M. 
260, 794 P.2d 734. . 

Meaning of "convicted". — "Convicted", as ordinarily 
used in legal phraseology as indicating a particular phase 
of acriminal prosecution, includes the establishing of guilt 
whether by accused's admission in open court by plea of 
guilty to the charges presented, or by a verdict or finding 
of a court or jury. State v. Larranaga, 1967-NMSC-047, 77 
N.M. 528, 424 P.2d 804. 

A plea of guilty constituted a legal conviction within 
the meaning of this section, even though the plea had not 
been reduced to a written judgment and sentence at the 
time the subsequent offense was committed. State v. Cas- 
tillo, 1987-NMCA-036, 105 N.M. 623, 735 P.2d 540, cert. 
denied, 105 N.M. 618, 735 P.2d 535. 

If defendant pleads guilty in criminal proceeding in an- 
other state where no adjudication of guilt entered; and if 
the courts of that state did not consider such an action to 
be a "conviction", then that proceeding may not be con- 
sidered a conviction for the purposes of the Habitual Of- 
fender Act. State v. Burk, 1984-NMCA-048, 101 N.M. 263, 
680 P.2d 980. 

"Conviction" does not include imposition of sen- 
tence. — The "conviction" to which the habitual offender 
statute refers is simply a finding of guilt and does not 
include the imposition of a sentence. State v. Larranaga, 
1967-NMSC-047, 77 N.M. 528, 424 P.2d 804. 

The habitual offender statute did not make imposition 
of sentence upon the previous convictions a prerequisite 
to the enhancement of punishment upon the fourth con- 
viction. The conviction is the finding of guilt. Sentence is 
not an element of the conviction but rather a declaration 
of its consequences. State v. Larranaga, 1967-NMSC-047, 
77 N.M. 528, 424 P.2d 804. 

Deferred sentence for previous conviction of no 
consequence. — Habitual offender proceedings are 
based by statute on prior felony convictions. Since it is 
not necessary to impose sentence in order to constitute a 
violation, a deferred sentence for a previous conviction is 
of no consequence. Padilla v. State, 1977-NMSC-063, 90 
N.M..-664, 568 P.2d190. 

A criminal sentence that was originally deferred 
may be enhanced ina later habitual offender proceeding. 
State v. Davis, 1986-NMSC-031, 104 N.M. 229, 719° P.2d 
807. 

Conviction, not sentence, is polestar. — For pur- 
poses of enhancement "conviction" is the polestar, not the 
sentence imposed. State v. Davis; 1986-NMSC- 031; 104 
N.M. 229; 719 P.2d 807. 

Section contemplates valid convictions which have 
not been vacated. State v. Moser, 1967-NMSC-1638, 78 N.M. 
212, 4380 P:2d 106, overruled on other grounds by State v. 
Orona, 1982-NMSC-002, 97 N.M.:232, 638 P.2d 1077. 

Probation violation is not a crime and does not 
trigger an enhancement as a habitual offender. State v. 
Ortega, 2004-NMCA-080, 135 N.M. 737, 93 P.3d 758, cert. 
denied, 2004-NMCERT-006, 135.N.M. 788, 93 P.3d 1292. 

Question of constitutionality of prior trial and 
conviction may be raised, — Question of the adequacy 
of representation so as to meet the requirements of due 
process in a prior trial and conviction in another state 
may be raised as an issue under the habitual criminal 
statute. State v. Dalrymple, 1965-NMSC-124, 75 N.M. 514, 
407 P.2d 356. 

Uncounseled convictions. — A prior uncounseled 
misdemeanor conviction can be used to enhance a subse- 
quent conviction if the prior conviction did not result in a 
sentence of imprisonment or, if it did result in a sentence 
of imprisonment, the right to counsel had been validly 
waived, State v. Hosteen, 1997-NMSC-0638, 124 N.M. 402, 
951 P.2d 619. 

Defendant's assertion that two prior felony convic- 
tions could not be used against him in prosecution under 
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habitual criminal statute because they were constitution- 
ally defective due to the absence of counsel at his prelimi- 
nary examination in both convictions was without merit 
where the record showed that in each of the. two prior 
felony convictions defendant entered pleas of guilty, that 
in each of the guilty pleas defendant had the advice of 
counsel, and no claim was made that the pleas were in- 
voluntary, defendant's claimed defect was waived when he 
pleaded guilty in the two prior felony proceedings. State v. 
Lopez, 1973-NMCA-014, 84 N.M. 600, 506 P.2d 344. 

Prior conviction, not prior sentence, is dispositive 
for repeat offender status. — Where defendant was 
convicted of drug charges in New Mexico; the New Mexico 
court deferred:defendant's sentence for a two-year proba- 
tionary period; the deferred sentence was a final judgment 
subject to appeal; and after defendant successfully com- 
pleted the probation, defendant was entitled to have the 
New Mexico charges dismissed, the deferred sentence was 
a prior conviction for purposes of sentence enhancement. 
United States v. Meraz, 998 F.2d 182 (10th Cir. 1993). 

Collateral attack on prior conviction. — A de- 
fendant may collaterally attack the validity of a prior 
conviction where thestate seeks to utilize the prior con- 
viction as a basis for sentence enhancement under this 
section, State v, Valdez, 1988-NMCA-074, 107 N.M. 642, 
763 P.2d 76. 

Double use of prior felony. — ae the defendants 
were convicted of the charge of felon in possession of a 
firearm contrary to Section 30-7-16 NMSA 1978, and the 
defendants were also sentenced as habitual offenders in 
accordance with this section, the trial court erred in sen- 
tencing the defendants as habitual offenders when the 
same prior felony convictions were relied upon to convict 
the defendants of the underlying offense of felon in posses- 
sion of a firearm. State v. Haddenham, 1990-NMCA-048, 
110 N.M. 149, 793 P.2d 279, cert. denied, 110 N.M. 183, 
793 P.2d 865. 

Ifa prior felony conviction is already taken into account 
in determining the punishment for the specific crime, the 
legislature did not intend that prior felony conviction also 
to be used in establishing that defendant was a habitual 
offender. State v. Peppers, 1990-NMCA-057, 110 N.M. 393, 
796 P.2d 614, cert, denied, 110 N.M. 260, 794 P.2d 734. 

Where defendant's prior convictions for cocaine traffick- 
ing and possession of marijuana with intent to distribute 
resulted from a single arrest, the court did not make an 
impermissible "double use" of the prior convictions by uti- 
lizing the prior cocaine trafficking conviction to enhance 
the defendant's present cocaine trafficking conviction to 
a first degree felony pursuant to Section 30-31-20B(2) 
NMSA 1978, and then using the other prior convic- 
tion for possession of marijuana to enhance defendant's 
sentence under the general habitual-offender stat- 
ute, Section 31-18-17C NMSA 1978. State v. Hubbard, 
1992-NMCA-014, 113 N.M. 538, 828 P.2d 971, cert. denied, 
113 N.M. 352, 826 P.2d 573. 

Where a trial court convicted defendant of one count of 
a second offense of trafficking a controlled substance and 
one count of conspiracy to commit that offense, and in sen- 
tencing defendant, the trial court used defendant's prior 
convictions twice to increase the punishment, the prior 
trafficking conviction could not be used to set defendant's 
underlying conspiracy to commit trafficking conviction as 
a second degree felony, and then be used to enhance defen- 
dant's sentence under the habitual offender statute. State 
v. Lacey, 2002-NMCA-082, 131 N.M. 684, 41 P.3d 952, cert. 
denied, 131 N.M, 787, 42 P.3d 842, 

Proper reading of Subsection D(2), — Under the 
definition of "prior felony conviction", a prior felony con- 
viction requires conformance with the provisions of Sub- 
section A(2)(a) and (b) (now D(2)(a) and (b)) or confor- 
mance with Subsection A(2)(a) and (c) (now D(2)(a) and 
(c)) and should be read as though the word "and" was 
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inserted between subparagraphs (a) and (b) of Subsec- 
tion A(2) (now D(2)). State v. Harris, 1984-NMCA-003, 101 
N.M. 12, 677 P.2d 625. 

Habitual criminal status not conviction, but en- 
hanced sentence. — The habitual criminal status is not 
a conviction of a distinct crime. Indeed, a conviction on the 
merits has occurred and the crime convicted of is unre- 
lated to the habitual criminal provisions, which produce 
not a judgment of guilt of the offense, but rather an en- 
hanced sentence. Linam v. Griffin, 685 F.2d 369 (10th Cir. 
1982), cert. denied, 459 U.S, 1211, 103 S. Ct. 1207, 75 L. 
Ed. 2d 447 (1983). 

A habitual offender proceeding is a sentencing proce- 
dure and not a trial of an offense. Perez v. Sullivan, 798 
F.2d 249 (10th Cir.), cert. denied, 479 U.S. 936, 107 S. Ct. 
413, 93 L. Ed. 2d 364 (1986). 

Habitual offender sentence of five-time shoplift- 
ing felon proper. — A sentence of eight years’ impris- 
onment, imposed under the habitual offender statute 
against a defendant convicted for the fifth time on felony 
shoplifting charges, was not so disproportionate as to re- 
quire reversal as cruel and unusual punishment. under 
the New Mexico Constitution, notwithstanding facts that 
three of the convictions were over 15 years old, and the 
latest charge was only $3 over the minimum threshold for 
felony shoplifting. State v. Rueda, 1999-NMCA-033, 126 
N.M. 738, 975 P.2d 351, cert. denied, 127 N.M. 391, 981 
P.2d 1209. 

Felony must be committed subsequent to prior 
conviction. — The felony for which a defendant is be- 
ing punished must be one committed subsequent to the 
dates of the convictions relied on to effect an increase of 
the penalty. State v. Linam, 1979-NMSC-004, 93 N.M. 307, 
600 P.2d 253, cert. denied, 444 U.S. 846, 100 S. Ct. 91, 62 
L. Ed. 2d 59 (1979), 

The repeal of former Section 31-18-5 NMSA 1978 and 
the enactment of this section do not affect the holding in 
State v. Linam, 1979-NMSC-004, 93 N.M. 307, 600 P.2d 
253, cert. denied, 444 U.S, 846, 100 S. Ct. 91, 62 L. Ed. 2d 
59, that, for purposes of an enhanced sentence, the felony 
for which a defendant is being sentenced must have been 
committed after conviction for a preceding felony. Hernan- 
dez v. State, 1981-NMSC-091, 96 N.M. 585, 633 P.2d 693. 

Remand following appeal allowed, to obtain evi- 
dence on date of prior crime. — The double jeopardy 
clause of the fifth amendment does not bar a remand fol- 
lowing an appeal, directed at obtaining evidence as to the 
dates of the prior commission of crimes in order to satisfy 
the interpretation of the New Mexico habitual criminal 
statute that there be proof that each felony was commit- 
ted after a conviction for the preceding felony. Linam v. 
Griffin, 685 F.2d 369 (10th Cir. 1982), cert. denied, 459 
U.S. 1211, 103 S. Ct. 1207, 75 L. Ed. 2d 447 (1983). 

Sentence for each of multiple current convictions 
to be enhanced. — The reference to "a" felony in this 
section does not change the requirement: that the sen- 
tence for each of multiple current felony convictions be 
enhanced. State v. Harris, 1984-NMCA-008, 101 N.M. 12, 
677 P.2d 625. 

Basic sentence. — In choosing the term "basic sen- 
tence" the legislature referred to the sentence to be en- 
hanced. If a person with a prior felony conviction is con- 
victed of multiple felonies, then there are several basic 
sentences, Thus, there may be multiple enhancements. 
State v. Howard, 1989-NMCA-029, 108 N.M. 560, 775 P.2d 
762, cert. denied, 108 N.M. 433, 773 P.2d 1240. 

Supplemental recidivist information not duplici- 
tous. — A supplemental information which gave defen- 
dant notice that his three prior felony convictions would 
provide the basis for enhancing his sentence was not a 
joinder of offenses and, therefore, not void for duplicity. 
State v. Harris, 1984-NMCA-003, 101 N.M. 12, 677 P.2d 
625. 
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Sentences served concurrently unless trial court 
or legislature requires consecutive sentences. — 
The trial court has discretion to require sentences to be 
served consecutively, but if this is not done, and there is no 
legislation covering the situation, the sentences are to be 
served concurrently. State v. Mayberry, 1982-NMCA-061, 
97 N.M. 760, 643 P.2d 629. 

The district court has discretion to order that en- 
hanced sentences for multiple offenses be served con- 
currently. State v. Triggs, 2012-NMCA-068, 281 P.3d 1256. 

Enhanced sentences for multiple offenses may 
be served concurrently. — Pursuant to defendant's 
plea agreement, defendant was convicted of nine property 
offenses and received basic sentences that ran consecu- 
tively, two of the sentences were enhanced based on two 
prior felony convictions; defendant agreed that the re- 
maining sentences would be subject to habitual offender 
enhancement upon a violation of law or a violation of a 
condition of parole or probation; defendant violated the 
conditions of parole for one of the offenses that had been 
fully enhanced under the plea agreement; the district 
court found that defendant was an habitual offender and 
enhanced each of the seven sentences that had not been 
enhanced under the plea agreement; and there was noth- 
ing in theplea agreement that required the district court 
to run the enhancements consecutively, the district court 
had the discretion to order that the enhanced sentences 
be served concurrently. State v. Triggs, 2012-NMCA-068, 
281 P.3d 1256. 

‘Sentences under multiple enhancement provi- 
sions. — It is not improper to enhance a sentence under 
the general habitual offender statute if it has already been 
enhanced under the firearm enhancement statute. State v. 
Reaves, 1982-NMCA-169, 99 N.M. 78, 653 P.2d 904. 

The state was not prevented from using distinct felo- 
nies obtained in the same judgment and sentence for the 
separate purposes of enhancement under the felon in pos- 
session statute and the general habitual offender statute. 
State v. Calvillo, 1991-NMCA-038, 112 N.M. 140, 812 P.2d 
794, cert.denied, 112 N.M. 77, 811 P.2d 575. 

Prior fourth-degree-felony DWI conviction, pursuant to 
Subsection ‘G of Section 66-8-102 NMSA 1978, could not 
be used to enhance the sentences, pursuant to this sec- 
tion, of defendants convicted of a non-DWI felony. State v. 
Begay, 2001-NMSC-002, 130 N.M. 61, 17 P.3d 434. 

‘Defendants convicted of the offense of felony DWI un- 
der Subsection G of Section 66-8-102 NMSA 1978 are 
not subject to sentence enhancement under both the 
felony DWI provision and this section. State v. Anaya, 
1997-NMSC-010, 123'N.M. 14, 933 P.2d 223; State v. Gon- 
zales, 1997-NMSC-050, 124 N.M. 171, 947 P.2d 128. 

A prior armed robbery conviction may not be consid- 
ered for enhancement under both the armed robbery 
statute and the habitual offender provision; accordingly, 
in the case’ of a defendant who has one prior burglary, 
one prior armed robbery, and one current armed robbery, 
the sentence for the current offense, discounting any re- 
duction for mitigating circumstances, should be that for 
a second armed robbery, under Section 30-16-2 NMSA 
1978, plus a one-year enhancement for the prior burglary 
under the habitual offender provisions. State v. Keith, 
1985-NMCA-012, 102 N.M. 462, 697 P.2d 145, cert. denied, 
102 N.M. 492, 697 P.2d 492. 

Sentences cannot be served concurrently. — An 
additional one-year sentence for the use of a firearm 
and an additional one-year sentence as an habitual of- 
fender cannot be served concurrently. State v. Mayberry, 
1982-NMCA-061, 97 N.M. 760, 643 P.2d 629. 

Proper to enhance failure-to-appear charge. — 
Defendant's conviction for vehicular homicide could be 
used to enhance his failure-to-appear sentence, because 
the two acts - failure to appear at sentencing and ve- 
hicular homicide - were far from contemporaneous, and 
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the state did not have to prove vehicular homicide as an 
element of the failure-to-appear offense. State v. Peppers, 
1990-NMCA-057, 110 N.M. 393, 796 P.2d 614, cert. denied, 
110.N.M. 260, 794 P.2d 734: 

Multiple convictions at one trial. — Where a convic- 
tion on two or more counts arising out of acts committed 
in the course of a single transaction has been entered, the 
convictions should count as one for: the purpose of sen- 
tencing under an habitual offender statute. On the other 
hand, where multiple convictions are obtained for crimes 
unrelated to one another, no prohibition has been found to 
prevent counting each conviction separately in habitual 
offender proceedings. State v. Sanchez, 1975-NMCA-014, 
87-N.M. 256, 531 P.2d 1229. 

If, under this section, multiple prior convictions arose out 
of a unified course of events, the multiple convictions count 
as one conviction in the habitual offender proceedings; but, 
if the defendant had a prior felony conviction, the trial court 
could properly enhance each of three subsequent felony 
convictionssas a second felony conviction, State v. Baker, 
1977-NMCA-033, 90 N.M. 291, 562 P.2d 1145, 

Nature of punishment of prior conviction. — 
Where 17-year-old defendant was convicted in South Car- 
olina of burglary and larceny, because the court found him 
amenable to treatment and placed him on probation as a 
"youthful offender" whose sentence was rehabilitative in 
nature his prior conviction did not satisfy the provisions 
of this section. State v. Smith, 2000-NMCA-101,:129 N.M. 
738, 13 P.38d 470. 

Conviction in another state. — Defendant's convic- 
tion by a Texas court constituted a "prior felony convic- 
tion" for purposes of the New Mexico habitual-offender 
statute, even though defendant had been placed on proba- 
tion after his conviction; the indictment was set aside by 
a Texas court after completion of probation, and the con- 
viction could not be-considered under the Texas habitual- 
offender statute, State v, Edmondson, 1991-NMCA-069, 
112 N.M. 654, 818 Pack 855, cert. quashed, 112 N.M. 641, 
818 P.2d 419. 

Where, contrary to defendant's assertion, the evidence 
does not indicate that Section 18-4-502;, Colorado: Stat- 
utes, was not a felony in Colorado.either at the time de- 
fendant committed the offense or at the time of his.con- 
viction, Colorado conviction was a felony covered by this 
section. State v, Sandoval, 2004-NMCA-046,135.N.M, 420, 
89 P.3d. 92, cert. denied, 2004-NMCERT-006, 186 N.M. 
789, 93 P.3d 1292. 

Use of prior conviction that is not felony offense 

in New Mexico. — Whether or not the Colorado felony 
is a felony in New Mexico, the felony conviction may be 
used if it was punishable by imprisonment of more than 
one year. State v..Wilson, 1998-NMCA-074, 117 N.M. 11, 
868 P.2d 656, cert. quashed, 119 N.M. 311, 889 P.2d 1233 
(1995). 
' Prior convictions which are not felonies under 
laws of New Mexico will not support increased 
penalty for a felony conviction in. New Mexico. State. v. 
Knight, 1965-NMSC-058, 75 N.M. 197, 402 P.2d 380; State 
v, Silas, 1979-NMSC-008, 92 N.M. 434, 589 P.2d 674; State 
v. Montoya, 1979-NMCA-044, 92 N.M. 734, 594 P.2d 1190, 
aff'd, 1980-NMSC-093, 94 N.M. 704, 616 P.2d 417. 

Prior federal felony convictions, — Where prior 
federal convictions for transporting stolen automobiles 
across state lines were not felonies in:New, Mexico, an 
increased penalty for a forgery felony conviction in New 
Mexico as a habitual criminal.is improper, State v. Knight, 
1965-NMSC-058, 75 N.M. 197,402 P.2d 380... 

Presumption as to law of sister state. — When pre- 
vious conviction is charged tobe an.offense which. is des- 
ignated by name by the law of New Mexico as one falling 
within the required category, it is presumed that the con- 
vietion in the other state carried with it all the essentials 
of the crime. in New Mexico, as the law. of.a sister state 
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is presumed to be the same as that of the forum, absent 
proof to the contrary, State v. Lott, 1963-NMSC-219, 73 
N.M. 280, 387 P.2d 855. 

‘Prior felony need not be such’on date of prose- 
cution as habitual criminal, — The habitual offender 
statute contains no: provision requiring the prior felony 
to be such an offense on the date of subsequent prosecu- 
tion as an habitual criminal. The date of the conviction 
in the foreign state is the time to be considered in deter- 
mining whether the offense charged as the prior convic- 
tion would have been a felony in this state. State v. Lott, 
1963-NMSC-219, 73 N.M. 280, 387 P.2d 855. 

Amendment or repeal of statute subsequent to 
conviction under it. — If defendant's violation of a stat- 
ute was a felony at the time, changes in or repeal of the 
statute subsequent to that time do not preclude the use 
of that conviction in’ prosecutions under the habitual of- 
fender statute. State v. Darrah, 1966-NMSC-171, 76 N.M. 
671, 417 P.2d 805. 

Effect of executive pardon. — An executive pardon 
of the offense which provokes the court into imposing a 
life sentence under the habitual offender statute is: un- 
availing to deny the court authority to employ the same 
felony convictions again for purpose of imposing a sen- 
tence under the habitual offender statute, if subsequent to 
his pardon the prisoner commits another felony. Shankle 
v. Woodruff, 1958-NMSC-054; 64 N.M. 88, 324 P.2d 1017. 

Effect of pardoned offenses. — The governor has 
the power to pardon habitual offender sentences, but the 
pardoned offense.may nevertheless be used to enhance 
future sentences for future crimes. State v. Mondragon, 
1988-NMCA-027, 107 N.M. 421, 759 P.2d 1008, cert. de- 
nied, 107 N.M. 267,. 755 P.2d 605. 

"Purchase" of heroin is felony for purposes of sec- 
tion. — Where a federal conviction is had in New Mexico 
upon a purchase of heroin in New Mexico, the "purchase" 
of heroin necessarily includes the actual or construc- 
tive "possession" of heroin, and actual or constructive 
possession of heroin is a felony under the laws of New 
Mexico for purposes of this section. State v.: Montoya, 
1980-NMSC-093;.94 N.M. 704, 616 P.2d 417. 

Effect of additional convictions on habitual of- 
fender statute. — Prosecution under the habitual of- 
fender statute is not barred upon any conviction in ad- 
dition to fourth felony conviction, and such additional 
conviction may be prosecuted: for the purpose of en- 
hancing sentence at any time, otherwise lawful, as if 
it were the fourth felony conviction. State v. Sanchez, 


'1975-NMCA-014, 87 N.M. 256; 531 P.2d 1229. 


Alternative methods of showing prior convic- 
tions. — If a state adopts the policy of imposing heavier 
punishment for repeated offending, there is manifest pro- 
priety in guarding against the escape from this penalty 
of those whose previous conviction was not suitably made 
known to the court at the time of their trial. It is to pre- 
vent such a frustration of its policy that provision is made 
for alternative methods, either by alleging the fact of prior 
conviction in the indictment and showing it. upon the trial, 
or by a subsequent proceeding in which the identity of the 
prisoner may be ascertained and he may be sentenced 
to the full punishment fixed by law. State v. Gonzales, 
1972-NMCA-1380, 84 N.M. 275, 502 P.2d 300, cert. denied, 
84 N.M..271, 502 P.2d 296, 

Enhanced sentence may be impoked though 
maximum for felony served. — Under this section, 
imposition of enhanced sentence was proper even though 
maximum sentence for felony conviction which had 
given rise to it had been completely served. Lott v. Cox, 
1966-NMSC-038, 76 N.M. 76, 412.P.2d 249, 

Nolo contendere plea as basis for conviction. — 
A plea of nolo contendere, accepted and recorded in open 
court, may provide a proper sentence for conviction which 
may be used to enhance a sentence under this habitual 
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criminal statute. State v. Marquez, 1986-NMCA-119, 105 
N.M. 269, 731 P.2d 965, cert. denied, 105 N.M. 211, 730 
P.2d 1193. 

Chronologically, factually separate felonies prop- 
erly used for enhancement. — Since the facts and el- 
ements of defendant's 1986 predicate felony of receiving 
stolen property and his 1988 felony conviction for felon 
in possession of a firearm were both separate in time and 
involved different facts from those underlying his felony 
convictions in the case under adjudication, they were 
properly used as separate felonies for purposes of enhanc- 
ing defendant's later felony convictions under this section. 
State v. Yparrea, 1992-NMCA-128, 114 N.M. 805, 845 P.2d 
1259, cert. denied, 114 N.M. 720, 845 P.2d 814 (1993). 

Federal conviction as prior conviction. — For a 
federal conviction to be considered as a prior conviction 
under the habitual offender statute, the conviction must 
be for a crime which if committed within this state would 
be a felony. State v. Garcia, 1978-NMCA-109, 92 N.M. 730, 
594 P.2d 1186, cert, denied, 92 N.M. 532, 591 P.2d 286; 
State v. Montoya, 1979-NMCA-044, 92 N.M. 734, 594 P.2d 
1190, aff'd, 1980-NMSC-093, 94 N.M. 704, 616 P.2d 417. 


III. PROCEDURAL MATTERS. 


The state is not required to make a prima facie 
showing of defendant's past convictions before the 
sentencing hearing. State v. Godoy, 2012-NMCA-084, 
284 P.3d 410, cert. denied, 2012-NMCERT-007. 

Where, eight days after defendant was convicted of 
possession of cocaine, the state filed a supplemental in- 
formation alleging that defendant was a habitual of- 
fender subject to sentence enhancement; four days later, 
the state served notice of intent to seek an enhanced 
sentence and demanded that defendant give notice of de- 
fendant's intention to challenge the validity of any prior 
convictions; defendant did not file a notice that defendant 
would challenge the validity of prior convictions; at the 
arraignment on the supplemental information, defense 
counsel denied the allegations of the previous convictions 
and told the court that there would be issues with some 
of the alleged convictions; at the sentencing hearing, the 
state presented authenticated copies of the previous con- 
victions; defendant did not contest the convictions; and 
defendant claimed that the trial court filed to provide de- 
fendant with adequate process because the state failed to 
make a prima facie showing of defendant's prior convic- 
tions before the sentencing hearing and that defendant 
did not have a fair opportunity at the sentencing hear- 
ing to review and rebut the evidence of the prior convic- 
tions, the enhancement of defendant's sentence complied 
with statutory requirements and was proper because the 
state provided adequate notice to defendant of its intent 
and then proved the existence of the prior convictions by 
a preponderance of the evidence at the sentencing hear- 
ing. State v. Godoy, 2012-NMCA-084, 284 P.3d 410, cert. 
denied, 2012-NMCERT-007, 

Violation of plea and disposition agreement. — 
Where the defendant entered into a plea and disposition 
agreement in which the state agreed not to bring habitual 
offender proceedings "if and only if" the defendant com- 
pleted at least one year of inpatient alcohol treatment 
and successfully completed probation without a violation; 
the defendant violated probation one month after begin- 
ning to serve probation and knowingly and voluntarily 
admitted to the probation violation; the state did not 
bring habitual offender proceedings based on the proba- 
tion violation and the district court placed the defendant 
on a second probation; the defendant violated probation 
a second time; and the state initiated habitual offender 
proceedings before the district court held a hearing on the 
second violation of probation, the district court was autho- 
rized to enhance the defendant's sentence. State v. Leyba, 
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2009-NMCA-030, 145 N.M. 712, 204 P.3d 37, cert. denied, 
2009-NMCERT-002, 145 N.M. 704, 204 P.3d 29. 

New rule setting order of proof to operate pro- 
spectively only. — The new rule of law in State v, Linam, 
1979-NMSC-004, 93 N.M. 307, 600 P.2d 253, decided on 
January 11, 1979, setting forth the order of proof required : 
in habitual offender sentencing, was intended to operate 
prospectively only. State v. Valenzuela, 1980-NMSC-047, 
94 N.M. 340, 610 P.2d 744, overruled in part by Hernandez 
v. State, 1981-NMSC-091, 96 N.M. 585, 633 P.2d 693. 

Burden of proof. — Federal law requires that the 
state prove a prior conviction by a preponderance of evi- 
dence. State v. Smith, 2000-NMSC-005, 128 N.M. 588, 995 
P.2d 1030. 

State required to prove specific sequence of com- 
missions and convictions. — In order to justify impo- 
sition of the enhanced sentence the state is required to 
prove a specific sequence of "commissions" and "convic- 
tions." State v. Valenzuela, 1979-NMCA-072, 94 N.M. 
285, 609 P.2d 1241, aff'd, 1980-NMSC-047, 94 N.M. 340, 
610 P.2d 744, overruled in part by Hernandez v. State, 
1981-NMSC-091, 96 N.M. 585, 633 P.2d 693. 

Unless waived by the terms of the plea agreement. 
— Defendant waived his right to contest the evidence of 
the prior convictions by agreeing’ to the terms of the plea 
agreement. State v. Sanchez, 2001-NMCA-060, 130 N.M. 
602, 28 P.3d 1143, cert denied, 130 N.M. 713, 30 P.3d 1147. 

Date of commission of offense essential element in 
prosecution. — To establish the date of the commission 
of the offense giving rise to the habitual offender proceed- 
ing is an essential element in such a prosecution. State v. 
Valenzuela, 1979-NMCA-072, 94 N.M. 285, 609 P.2d 1241, 
aff'd, 1980-NMSC-047, 94 N.M. 340, 610 P.2d 744, over- 
ruled in part by Hernandez v, State, 1981-NMSC-091, 96 
N.M. 585, 633 P.2d 693. 

Where there is no proof as to the date of commission 
of the second felony by defendant, an enhanced habit- 
ual offender sentence cannot stand. State v. Valenzuela, 
1980-NMSC-047, 94 N.M, 340,610 P.2d 744, overruled in 
part by Hernandez v, State, 1981-NMSC-091, 96 N.M. 585, 
633 P.2d 693. 

Defendant's introduction to jury does not inter- 
fere with its duty of determining identity. — The 
introduction of the defendant to the jury by his name 
in no way interferes with the jury's duty of determining 
whether the named and identified defendant is the same 
person who was convicted of the crimes for which he is 
being charged in the supplemental information. State v. 
Olivares, 1980-NMCA-165, 95 N.M. 222, 620 P.2d 380. 

An unrelated plea agreement containing an admis- 
sion of the defendant's identity in prior convictions was 
admissible for purposes of a habitual offender proceeding. 
State v. Roybal, 1995-NMCA-097, 120 N.M. 507, 903 P.2d 
249, cert. denied, 120 N.M. 498, 903-P.2d 240. 

State must present some evidence to carry burden 
of validly obtained pleas. — Although it is settled law 
that the absence of the record of the guilty plea proceedings 
does not establish the invalidity of the pleas, the state must 
present some evidence in order to carry its burden of per- 
suasion that the pleas were validly obtained. State v. Garcia, 
1980-NMSC-182, 95 N.M. 246, 620 P.2d 1271. 

Where state's exhibits establish prima facie case 
establishing valid guilty plea, the defendant must 
then produce evidence that supports the asserted inva- 
lidity of these pleas. State v. Garcia, 1980-NMSC-132, 95 
N.M. 246, 620 P.2d 1271. 

Where defendant claims a prior guilty plea was 
invalid, the state makes a prima facie case establishing 
a valid guilty plea upon proof that the defendant has been 
convicted of a crime. State v. Garcia, 1980-NMSC-132, 95 
N.M. 246, 620 P.2d 1271. 

When validity of prior convictions becomes 
proper issue. — Until the defendant raises an issue as to 
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the validity of prior convictions, "validity" is not an issue 
in the case. State v, O'Neil, 1978-NMCA-056, 91 N.M. 727, 
580 P.2d 495, cert, denied, 91 N.M. 491, 576 P.2d 297, 

Conditional discharge used to enhance sentence. 
— Even though a prior conditional discharge could: not 
be used for enhancement purposes’ at: the time the de- 
fendant was originally sentenced, since he had agreed’ to 
such use and that he would not challenge it on appeal, the 
trial court did not err in using the conditional discharge 
to enhance the defendant's sentence. State v.. Handa, 
1995-NMCA-042, 120 N.M. 38, 897 P.2d 225, cert. denied, 
119 N.M. 771, 895 P.2d 671. 

Use of the defendant's prior conditional. discharge 
to prove that he was a felon in order to convict him of 
the crime of felon in possession of a firearm and to en- 
hance his sentence for underlying assault convictions did 
not violate his double jeopardy rights. State v, Handa, 
1995-NMCA-042, 120 N.M. 38, 897 P.2d 225, cert. denied, 
119 N.M. 771, 895 P.2d 671. 

Guilty pleas, disputed by vague evidence, ac- 
cepted. — Once the state's exhibits establish a prima 
facie case that a defendant has previously pled guilty-to 
felonies, the defendant is entitled to bring forth contrary 
evidence, but: it is his burden to do so, Based on the de- 
fendant's vague and somewhat inconsistent. recollections 
about whether he had the advice of counsel before he 
pled guilty to previous crimes, the judge did not abuse 
her discretion in aceepting those convictions as the basis 
for the habitual offender enhancements. State v. Duncan, 
1994-NMCA-030, 117 N.M. 407, 872 P.2d 380, cert. denied, 
117 N.M. 524, 873.P.2d 270, 

Asserted invalidity of prior convictions is a de- 
fense to the habitual offender charge. State v. O'Neil, 
1978-NMCA-056, 91 N.M. 727,580 P.2d 495, cert. denied, 
91 N.M. 491, 576 P.2d 297. 

Burdens of production of evidence and of per- 
suasion, distinguished. — Where defendant's claim of 
invalidity is raised as a defense to a habitual offender 
charge, defendant must provide evidence in support of 
his defense. Once he does so, he is not required to per- 
suade the fact finder concerning his defense; rather, the 
state has the burden of persuasion because it is the state, 
not defendant, who must prove a case. State v, O'Neil; 


1978-NMCA-056, 91 N.M. 727, 580 P.2d 495, cert, denied, 


91 N,M. 491, 576 P.2d 297. 

Validity of prior guilty pleas is issue to be de- 
cided by court in a habitual offender proceeding. State v, 
O'Neil, 1978-NMCA-056, 91 N.M. 727, 580 P.2d 4985, cert. 
denied, 91 N.M. 491, 576 P.2d 297. 

Where record in habitual offender proceeding is si- 
lent as to invalidity, there is no basis for holding the prior 
convictions invalid. State v. O'Neil, 1978-NMCA-056, 91 N.M, 
727, 580 P.2d 495, cert. denied, 91 N.M. 491, 576 P.2d 297. 

Burden not on state when "record is silent". — A 
trial court errs in-placing an affirmative burden on the state 
when the "record is silent" concerning the validity of prior 
guilty pleas. State v, O'Neil, 1978-NMCA-056, 91 N.M. 727, 
580 P.2d 495, cert. denied, 91 N.M. 491, 576 P.2d 297, 

Double jeopardy defense waived by plea agree- 
ment, — The defendant waived his double jeopardy de- 
fense by entering a plea agreement which provided that 
the state could pursue additional habitual offender pro- 
ceedings to enhance the defendant's sentence in the event 
his probation was revoked or he otherwise failed to fulfill 
his obligations under the agreement, and Section 30-1-10 
NMSA 1978, precluding waiver of a double jeopardy de- 
fense, did not apply to prevent waiver in such case, Mon- 
toya v, New Mexico, 55 F.3d 1496 (10th Cir, 1995). 

Sentence enhancement based on violation of plea 
agreement. — Since the defendant violated the terms of a 
plea agreement providing that the state could pursue addi- 
tional habitual offender proceedings to enhance the defen- 
dant's sentence in the event his. probation was revoked or 
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he otherwise failed to fulfill his obligations under the agree- 
ment, the imposition of additional sentence enhancements 
did not constitute an impermissible multiple punishment: 
Montoya v. New Mexico,.55 F.3d 1496 (10th:Cir, 1995). ; 

Since the plea agreement provided that the state would 
pursue additional enhancement if the defendant violated 
conditions of his probation, when the defendant violated 
the probation, additional enhancement. was authorized 
based, not on the probation violation, but on the prior felo- 
nies, State v, Freed, 1996-NMCA-044, 121 N.M. 562, 915 
P.2d 325, cert. denied, 121 N.M. 644, 916 P.2d 844. 

Statutory scheme does not delegate legislative re- 
sponsibility to prosecution. — In no sense does the ha- 
bitual offender statutory scheme delegate to the prosecu- 
tion the legislative responsibility to fix criminal penalties, 
Martinez v. Romero, 626 F.2d 807 (10th Cir,), cert. denied, 
449 U.S. 1019, 101 S. Ct. 585, 66 L. Kd. 2d 481 (1980), 

Subsection B only prohibits suspending or de- 
ferring one-year sentence imposed by subsection, 
and does not affect the trial court's discretion to suspend 
or defer the basic sentence imposed. State v. ‘Russell, 
1980-NMCA-074, 94 N.M. 544, 612 P.2d 1355. 

Credit for time served. — When the defendant who had 
served one year of an enhanced sentence was subject to a 
second four-year enhancement, the court was required to 
give credit for the time served, and giving credit did not con- 
vert the second enhancement into an unauthorized three- 
year sentence. State v, Freed, 1996-NMCA-044, 121 N.M. 
562, 915 P.2d 3265, cert. denied, 121 N.M. 644, 916 P.2d 844. 

Law reviews. — For note, "State v. Muniz; Authorizing 
Adult Sentencing of Juveniles Absent a Conviction that Au- 
thorizes an Adult Sentence," see 35 N.M.L. Rev, 229 (2005), 

For comment, "Definite Sentencing in New Mexico: The 
1977 Criminal Sentencing Act," see 9 N.M.L. Rev. 131 
(1978-79). 

For note, "Negligent Hiring and Retention - Availability 
of Action Limited By Foreseeability Requirement," see 10 
N.M.L. Rev. 491 (1980). 

For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M.L, Rev. 85 (1981). | 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L, Rev. 271 (1982). 

For comment, "The Constitution is Constitutional - A 
Reply to The Constitutionality of Pretrial Detention With- 
out Bail in New Mexico," see 138 N.M.L. Rev. 145 (1983). 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev, 323 (1983). ' 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 13 N.M.L. Rev. 341 (1983). 

For annual survey of New Mexico criminal law, see 16 
N.M.L. Rev. 9 (19886), 

For annual survey of criminal procedure in New Mexico, 
see 18 N.M.L. Rev. 345 (1988). 

For annual survey of New Mexico Criminal Procedure, 
see 20 N.M.L. Rev. 285 (1990), 

For survey of 1990-91 criminal procedure and evidence, 
see 22 N.M.L. Rev. 718 (1992), 

Am. Jur. 2d; A.L.R. and C.J.S. references. — Consti- 
tutionality and construction of statute enhanced penalty 
for second or subsequent offenses, 58 A.L.R. 20, 82 A.L.R. 
345, 116 A.L.R. 209, 132 A.L.R. 91, 139 A.L.R. 673. 

Effect, as to prior offenses, of amendment increasing 
punishment for crime, 167 A.L.R. 845. 

What constitutes former "conviction" within statute 
enhancing penalty for second or subsequent offenses, 5 
A.L.R.2d 1080, 

Propriety, under statute enhancing punishment for sec- 
ond or subsequent offense, of restricting new trial to issue 
of status as habitual criminal, 79 A.L.R.2d 826. 

Form and sufficiency of allegations as to time, place, or 
court of prior offenses or convictions, under habitual crim- | 
inal act or statute enhancing punishment for repeated of- 
fenses, 80 A.L.R.2d 1196. 
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Right of court in imposing sentence to consider other Chronological or procedural sequence of former convic- 
offenses committed by defendant in absence of statute in tions as affecting enhancement of penalty under habitual 
that regard, 96 A.L.R.2d 768. ? offender statutes, 7 A.L.R.5th 263. 

Adequacy of defense counsel's representation of crimi- Use of prior military conviction to establish repeat of- 
nal client regarding prior convictions, 14 A:\L.R.4th 227. fender status, 11 A.L.R.5th 218., 

Propriety of using single prior felony conviction as basis Imposition of enhanced sentence under recidivist stat- 
for offense of possessing weapon by convicted felon and to ute as cruel and unusual punishment, 27 A.L.R. Fed. 110. 


enhance sentence, 37 A.L.R.4th 1168, 


31-18-18, Habitual offenders; duty of public officers to report. 


Whenever it becomes known to any warden or prison official or any prison, probation, parole or 
police officer or other peace officer that any person charged with or convicted of anoncapital felony 
is or may be a habitual offender, it is his duty to promptly report the facts to the district a oad 
of the proper district, who shall then file an information. 


Hiseity: 1953 Comp., § 40A-29-31, enacted ~ Laws 
1977, ch. 216,87. 


31-18-19. Habitual offender; duty of district attorney to prosecute. 


If at any time, either after sentence or.conviction, it appears that a person convicted of a non- 
capital felony is or may be'a habitual offender, it is the duty of the district attorney of the district 
in which the present conviction was obtained to file an information charging that. person as. a ha- 
bitual offender. 


History: 1953 Comp., § 40A-29-32, enacted by Laws N.M. 407, 872 P.2d 380, cert. denied, 117 N.M. 524, 873 


1977, ch. 216, § 8. P.2d 270. 

Cross references. — For general consideration of the - -_ Enhanced ‘sentence proper even though proba- 
habitual offender statute, see notes to 31-18-17 NMSA tion completed, where maximum statutory sentenc- 
1978... ing period unexpired. — Under this section, the impo- 

For procedure and sentence, see 31- 18- 20 NMSA 1978.. sition of an enhanced sentence is proper even though a 

defendant has completed a period of probation, where the 
ANNOTATIONS maximum period for which he could have been sentenced 

Habitual offender statute is mandatory and gives for the offense has not yet expired. State v. Santillanes, 
district attorney no discretion as to Biches he will 1982-NMCA-118, 98 N.M, 448, 649 P.2d 516. ; : 
invoke the habitual criminal provision. State v. Sedillo, . Statutory scheme does not delegate legislative 
1971-NMCA-003, 82 N.M. 287, 480 P.2d 401. responsibility to prosecution. — In no sense does 

Habitual offender statute is mandatory.:— The the habitual offender statutory scheme delegate to the 
district attorney had a duty to prosecute defendant as an prosecution the legislative responsibility to fix criminal 
habitual offender if his conviction brought him within the penalties. Martinez v. Romero, 626 F.2d 807 (10th Cir.), 
statute. State v. Cruz, 1971-NMCA-047, 82 N.M. 522, 484 yeh eng 449° US. 1019, 101'S. Ct. 585, 66 L. Rd. 2d 
P.2d 364. 

The provisions of this act.have been construed as man- Specific statute controls over 39-1- 1 NMSA 1978, — 
datory. State v. Baldonado, 1968-NMCA- 025, 79 N.M, 175, As the provisions ‘of the habitual offender statute are 
441 P2d 215. mandatory, the specific provision of filing charges "at any 

The provisions of the habitual criminal statute are time" in the statute controls over the general provision 
mandatory. State v. Santillanes, 1982-NMCA-118,98N.M. of Section 39-1-1 NMSA 1978, which gives a trial court 
448, 649 P.2d 516, fade over Ms ers ee see in é et athe: 

The provisions of the Habitual Offender Act are man- A oe ae pag td the igh yh a el Mg TAS Ae 
diibige? ant the district attorney has an affirmative 1978-NMCA-060, 92 N.M. 19, 582 P.2d'396, cert. denied, 
duty to prosecute habitual offenders, State v. Davis, 92 N.M. 180, 585 P.2d 324. 
1986-NMSC-031, 104 N.M. 229, 719 P.2d 807. ‘ State's filing information violated éxpéctation of 


finality in sentencing. — State's filing information as 
ing. — Despite the mandatory tone of this séction, the to enhanced sentencing after defendant's earning of meri- 
prosecutor has discretion to seek or not to seek enhanced torious deductions brought his service of sentence to an 
sentencing. March v. State, 1989-NMSC-065, 109 N.M. end violated his objectively reasonable expectation of fi- 
110. 782 P2d 82. . ; nality in sentencing for double jeopardy purposes. March 
- No vindictiveness in actions of district attorney's v. State, 1989-NMSC-065, 109 N.M. 1103 282 P.2d 82. 

office in seeking habitual offender enhancements. — Defendant's Oe wean Pie of autae Dek aE See - 
The prosecution has a statutory duty, at any time, either Defendant, a three-time felony offender, had no reason- 
after sentence or conviction, if it'appears that a person able expectation of finality in a three-year probationary 
convicted of a noncapital felony is or may be a habitual sentence for a larceny conviction; therefore, it was not 
offender, to file an information charging that person as a a violation of his double jeopardy rights for the state to 
habitual offender. State v. Duncan, 1994-NMCA-030, 117 Seek a subsequent conviction of defendant, during the 


Discretion to seek or not seek enhanced sentenc- 
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probationary period, under the habitual offender laws. United States Constitution, to a grand jury indictment as 
State v. Villalobos, 1998-NMSC-036, 126 N.M. 255, 968 to his habitual offender status. Minner v. Kerby, 30 F.3d 
P.2d 766. 1311 (10th Cir. 1994), ‘ 

District attorney's or judge's knowledge of prior Pleading prior convictions in information. — The 
convictions. — Knowledge by the district attorney of < controlling statute made no requirement that prior con- 
prior convictions, and even knowledge by the judge, does victions be pleaded in the information itself. Shankle v. 
not bar a prosecution under the habitual offender statute, Woodruff, 1958-NMSC-054, 64 N.M. 88, 324 P.2d 1017. 
the setting aside of a former sentence and the imposition Courts in which defendant was previously con- 
of a new one. State v. McCraw, 1955-NMSC-050, 59 N.M. victed need not be named. — The habitual offender 
348, 284 P.2d 670. statutes do not require that the court or courts in which a 

Prosecution's knowledge of prior felony convic- defendant has been previously convicted be named. State 
tion. — Where, before the defendant is convicted for a v.\Silva, 1967-NMCA-008, 78 N.M. 286, 430 P.2d 783. 
felony, the prosecutor knows of a prior felony conviction, Information not insufficient because of improper 
this knowledge does not require the dismissal of a latter grammatical construction. — Assuming the meaning 
habitual offender charge because of a filing delay. State: to be plain, information or indictment is not rendered in- 
v, Mayberry, 1982-NMCA-061, 97 N.M. 760, 643 P.2d 629. sufficient because of improper. grammatical construction. 

Information does not purport to charge criminal State v, Silva, 1967-NMCA-008, 78 N.M. 286, 430 P.2d 783. 
offense. — An information under the habitual offender Objection to information not grounds for release 
statutes does not purport to charge a criminal offense, on habeas corpus, — Objection to the information 
but constitutes only a charge of prior convictions by de- charging prior conviction sufficient to invoke the Habitual 
fendant, which, if true, operates to enhance the penalty to Criminal Act might have been made the basis of a timely 
be imposed. State v. Silva, 1967-NMCA-008, 78 N.M. 286, appeal, but was not grounds for release on habeas corpus. 
430 P.2d 783. Shankle v, Woodruff, 1958- NMSC- 054, 64 N.M. 88, 324 

Charging by supplemental information. — The P.2d 1017. 
state did not violate its own procedures, and thus did not The provisions of the habitual criminal statute 
violate due process, by charging appellant as an habitual are mandatory. 1987 Op. Att'y Gen. No. 87-23. 
offender by supplemental information, since the supple- Law reviews. — For annual survey of New Mexico 
mental information did not charge an offense, but rather a law relating to criminal procedure, see 13 N.M.L. Rev. 341 
status, that of habitual offender, Minner v, Kerby, 30 F.3d (1983). 

1311 (10th Cir. 1994), ~ “Am. Jur, 2d,’ A.L.R. and C.J.S. references. — Duty 

Charging by information sufficient. — Defendant and discretion of district or prosecuting attorney as re- 
had no right, either under New Mexico law or under the gards prosecution for criminal offenses, 155 A.L.R. 10. 


31-18-20. Habitual offenders; proceedings for prosecution. 


A. The court wherein a person has been convicted of a noncapital felony and where that per- 
son has been charged as a habitual offender under the provisions of Section 31-18-19 NMSA 1978 
shall bring the defendant before it, whether he is confined in prison or not. The court shall inform 
him of: 

(1) the allegations of the information; and 
(2) his right to be tried as to the truth thereof according to law. 

B. The court shall require the defendant to say whether or not he is the same person as charged 
in the information. If the defendant denies being the same person or refuses to answer or remains 
silent, his.plea or the fact of his silence shall be entered in the record and the court shall then con- 
duct a hearing to determine if the offender is the same person. 

C. Ifthe court finds that the defendant is the same person and that he was in fact convicted of 
the previous crime or crimes as charged, the court shall sentence him to the punishment as pre- 
scribed in Section 31-18-17 NMSA 1978. 


History: 1953 Comp., § 40A-29-33, enacted by Laws accused as the person alleged to have been convicted of 
1977, ch, 216, § 9; 1983, ch. 127, § 2, the former crimes, Lott v. Cox, 1965-NMSC-0387, 75 N.M. 
Cross references. — For general consideration of the 102, 401 P.2d 93. 

habitual offender statute, see notes to 31-18-17 EA Habitual offender statute creates no new offense, 

1978, but merely provides a proceeding whereby one previously 

convicted of a felony or felonies may be given an enhanced 

_ ANNOTATIONS sentence upon subsequent conviction in this state for an- 

I. GENERAL CONSIDERATION. © | other felony, State v. Bonner, 1970-NMCA-047, 81 N.M. 
Il. PROCEDURAL MATTERS. | 471, 468 P.2d 636. . 

II. SENTENCES. Habitual offender statute provides for an enhanced 

sentence. — The habitual criminal status is not a convic- 

I, GENERAL CONSIDERATION. tion of a distinct crime. Indeed, a conviction on the merits 


Pp ff, 1 r . has occurred and the crime convicted of is unrelated to the 
urpose ‘oF sormer law, /— former section was. en- habitual criminal provisions, which produce not. a judgment 
acted to give a person convicted of a felony in this state of guilt of the offense, but rather an enhanced sentence. 
charged with being an habitual criminal the right to a Linam v. Griffin, 685 F 2d 369 (10th Cir, 1982), cert, denied, 


separate trial before a jury and to require the state to 459 US, 1211, 103 S, Ct. 1207, 75 L. Ed. 2d 447 (1983) 
prove in such separate proceedings the identity of the i poe : ever : 
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._ Habitual criminal proceeding not constitutional 

adjudication. — The habitual criminal proceeding in 
New Mexico is not the kind of adjudication that is referred 
to in the fifth amendment double jeopardy clause, Linam 
v. Griffin, 685 F.2d 369 (10th Cir. 1982), cert. denied, 459 
US. 1211, 103 S. Ct. 1207, 75 L. Ed. 2d 447 (1983), 

New Mexico habitual criminal proceeding is a 
trial on the issue of punishment and double jeopardy 
bars a second try if the prosecution fails. Linam v. Grif- 
fin, 685 F.2d 369 (10th Cir. 1982), cert. denied, 459 U.S. 
1211, 103 S. Ct..1207, 75 L. Ed. 2d 447.(1983) (concurring 
opinion). 

Proceeding not trial for purposes of determining 
competency. — The habitual offender proceeding is not 
a trial in the constitutional sense for purposes of making 
a determination as to competency and Rule 35(b) N.M.R. 
Crim. P. (now Rule 5-602B NMRA) does not apply to such 
proceedings. State v. Nelson, 1981-NMSC-100, 96 N.M. 
654, 634 P.2d 676. 

Where record in habitual offender proceeding is 
silent as to invalidity, there is no basis for holding the 
prior convictions invalid. State v. O'Neil, 1978-NMCA-056, 
91 N.M. 727, 580 P.2d 495, cert: denied, 91 N.M. 491, 576 
P.2d 297. 

No jeopardy attaches in habitual proceeding. — 
A habitual proceeding involves only sentencing, not trial 
of an offense, therefore jeopardy does not attach. State v. 
Rogers, 1979-NMSC-085, 93 N.M. 519, 602 P.2d 616. 


II. PROCEDURAL MATTERS, 


Burden of persuasion, — The validity of prior con- 
victions is presumed until a defendant produces evidence 
reasonably tending to establish their invalidity. If the 
constitutional invalidity of prior convictions is not ad- 
equately shown, the burden of persuasion does not shift, 
and the State has no obligation to come forward with evi- 
dence. State v, Duarte, 1996-NMCA-038, 121 N.M. 553, 
915 P.2d 309, cert. denied, 121 N.M. 444, 913 P.2d 251. 

Strict compliance required. — Strict compliance with 
the procedures set forth in this section is required. State v. 
Sanchez, 1972-NMCA-113, 84 N.M. 163, 500 P.2d 448. 

Burden of proof. — Federal law requires that the 
state prove a prior conviction by a preponderance of evi- 
dence, State v. Smith, 2000-NMSC-005, 128 N.M. 588, 995 
P.2d 10380. 

Remand following appeal allowed, to obtain evi- 
dence on date of prior crime. — The double jeopardy 
clause of the fifth amendment does not bar a remand fol- 
lowing an appeal, directed at obtaining evidence as to 
the dates of the prior commission of crimes in order to 
satisfy the interpretation of the New Mexico habitual 
criminal statute that there be proof that each felony was 
committed after a conviction for the preceding felony. 
Linam v, Griffin, 685 F.2d 369 (10th Cir. 1982), cert. de- 
nied, 459 U.S. 1211, 103 S. Ct. 1207, 75 L. Ed. 2d 447 
(1983). 

Judge to determine whether offense follows prior 
felony conviction. — Whether the commission of an 
offense was after a conviction for an earlier felony, thus 
qualifying for an enhanced penalty, may be determined by 
the trial judge. Hernandez v. State, 1981-NMSC-091, 96 
N.M. 585, 633 P.2d 693. 

Jury issues limited to identity and prior convic- 
tion. — The only questions that must be submitted to a 
jury upon a defendant's demand under the habitual of- 
fender statutes are those of identity and whether the 
defendant was previously convicted of the specific crime 
charged in the enhancement proceedings. Hernandez v. 
State, 1981-NMSC-091, 96 N.M. 585, 633 P.2d 693. 

Unless defendant raises validity of prior convic- 
tion as a defense, there are two issues to be determined 
in an habitual offender proceeding: (1) whether there was 
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a prior felony conviction, and (2) whether the defendant 
is the same person who was convicted of the prior felony. 
State v. Hernandez, 1981-NMCA-036, 96 N.M. 604, 633 
P.2d 712, rev'd on other grounds, 1981-NMSC-091, 96 
N.M. 585, 633 P.2d 693. 

There is no need of presentment by grand jury 
where the question was simply whether the party had 
been convicted of an offense, as an indictment is confined 
to the question whether an offense has been committed. 
State v. Gonzales, 1972-NMCA-180, 84 N.M. 275, 502 P.2d 
300, cert. denied, 84 N.M. 271, 502 P.2d 296. 

Allegation of former conviction in indictment not 
required by constitution. — Although the state may 
properly provide for the allegation of the former conviction 
in the indictment, for a finding by the jury on this point in 
connection with its verdict as to guilt and thereupon for 
the imposition of the full sentence prescribed, there is no 
constitutional mandate which requires the state to adopt 
this course even where the former conviction is known. 
State v. Gonzales, 1972-NMCA-130, 84 N.M. 275, 502 P.2d 
300, cert. denied, 84 N.M, 271, 502 P.2d 296. 

Proof of defendant's identity. — Where a supple- 
mental information was filed for the purpose of sentenc- 
ing defendant as an habitual offender, the state was not 
required to affirmatively prove not only that defendant 
was the person previously convicted of the crimes listed 
in the information but also:that he was the same per- 
son convicted in the underlying case in which the sen- 
tencing proceedings were taking place. State v. Salas, 
1999-NMCA-099, 127 N.M. 686, 986 P.2d 482, cert. denied, 
128 N.M.149, 990 P.2d.823. 

Separate proceeding permissible where only is- 
sue is identity. — The information charging defendant 
as an habitual offender was filed as a separate cause, and 
such a separate proceeding.is permissible where the only 
issue is the identity of the accused’as the person previ- 
ously convicted of crimes within the meaning of the ha- 
bitual offender statute. State v. Tipton, 1966-NMSC-202, 
77 N.M. 1, 419 P.2d 216. 

Information dismissed where proceedings not 
commenced within six months of filing. — Where 
more than six months had passed since the filing of an 
information charging defendant under former 31-18-5 
NMSA 1978 et seq. with being an habitual offender, the 
supreme court ordered that it be dismissed with preju- 
dice in accordance with Rule 37(d), N.M.R. Crim. P. (now 
Rule 5-604D), to the extent that the state was precluded 
only from filing another such information grounded upon 
all four of those felonies which were the basis for the in- 
formation dismissed. State v. Lopez, 1976-NMSC-012, 89 
N.M, 82, 547'P.2d 565(decided under former law) (now 
Rule 5-604:.NMRA), 

Right to counsel. — The charge of being a habitual 
criminal is too serious, and the potential prejudice result- 
ing from the absence of counsel having the legal skill to 
determine whether there had, in fact, been a previous 
conviction, is too great, to allow a conviction to stand 
when it appears a defendant has entered a plea without 
the assistance of counsel to which he is entitled, or with- 
out having effectively waived the right. Johnson v. Cox, 
1963-NMSC-058, 72 N.M. 55, 380 P.2d 199, cert. denied, 
375 U.S. 855, 84 8, Ct. 117, 11 L. Ed. 2d 82 (1963). 

Duty of trial court to inform defendant of rights. 
— Under this section the trial court must inform the de- 
fendant of the allegations contained in the information 
and of his right to be tried as to the truth thereof accord- 
ing to law. Therefore, where there was no showing that the 
judge or an officer of the court so informed the defendant, 
defendant's confession of being convicted of another crime 
was disallowed, and the judgment was reversed. State v. 
Bonner, 1974-NMCA-043, 86 N.M. 314, 523 P.2d 812, 

Trial court not specifically required to inform de- 
fendant of enhanced penalty. — This section does not 
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specifically require the trial court to advise a defendant of 
the enhanced penalty. State v. Madrid, .1972-NMSC-016, 
83 N.M.:608, 495 P.2d 383. 

Trial court's failure to caution not considered ‘on 
appeal, — Where defendant claimed that the trial court's 
procedure prior to his admitting the charge of being an ha- 
bitual offender was defective in that his admission could 
not legally be accepted because he was not duly cautioned 
as to his rights, but did not claim that his admission was 
involuntary, the issue of the trial court's failure to caution 
defendant would not be heard on appeal, since it was not 
raised in the trial court, State v. Jordan, 1975-NMCA-102, 
88 N.M. 230, 539 P.2d 620. 

Right to trial:by jury may be waived. — Right to 
be tried by a jury isa requirement. which may be waived 
either expressly: or by implication. State v. Knight, 
1965-NMSC-058, 75 N.M. 197,402 P.2d 380. 

Circumstances showing waiver of jury trial. + 
Where appellant was represented by an attorney through- 
out the proceedings, had ample notice that habitual crimi- 
nal charges were involved, and, in reply to questions by 
the court before the guilty plea was aecepted to the forg- 
ery charges and prior to any examination by the court 
concerning the habitual criminal information, both ap- 
pellant and his attorney assured the court that they had 
previously discussed the habitual: criminal information 
and that they had also thoroughly discussed it: with the 
district attorney, appellant's right to be tried by a jury was 
waived. State v. Knight, 1965-NMSC-058, 75°N.M.. 197, 
402 P.2d 380. 

Law requires admission or determination of 
identity. — Before defendant can be prosecuted under 
the habitual offender statute, the law requires an ad- 
mission or a determination of identity. State v. Sanchez, 
1972-NMCA-113, 84 N.M. 168, 500 P.2d 448. 

An instruction which reads "aka" deprives de- 
fendant of jury determination. — An. instruction 
which read "aka" (also known as) deprived defendant 
in a habitual offender prosecution of the right to have 
the jury determine the issue of identity. State v. Griffin, 
1980-NMCA-015, 94 N.M..5, 606 P.2d 543; 

Use of aliases.in indictments or jury instructions 
is proper where there is evidence of the alias and/or the 
surrounding circumstances :reveal no resulting prejudice 
to the defendant. State v. Muniz, 1981-NMSC-014, 95 
N.M. 415, 622 P.2d 1035; 

Jury's function of determining identity issue not 
preempted by instructions. — Instructions which sim- 
ply told the jury to determine whether defendant was the 
same person that was convicted. of several offenses that 
were charged:in the indictments under other names did 
not preempt the jury's function of determining the issue 
of identity in a prosecution under the habitual offender 
statute. State v. Muniz, 1981-NMSC-014, 95.N.M. 415, 622 
P.2d 1035. 

Judicial determination of identity may not. prop- 
erly be made prior to conviction in the felony case. Lott v. 
Cox, 1965-NMSC-037, 75 N.M. 102,401 P.2d 93. 

Waiver of jury trial does not amount to admis- 
sion of identity. — Even though defendant affirmatively 
waived a jury trial on the question of identity, this did 
not amount to an admission that he was the same person 
charged in the supplemental information. State v. San- 
chez, 1972-NMCA-118, 84 N.M, 163,500. P.2d 448. 

Statute does not provide jury trial where such 
trial was waived in original proceedings.:— Where 
defendant seeks to retry, in an habitual offender. pro- 
ceeding, the question of voluntariness of guilty pleas he 
made a decade ago, and, although the validity of the prior 
convictions upon which the habitual offender charge is 
based is subject to attack, the purpose of the statute is 
not to provide a defendant with atrial by jury on previ- 
ous convictions. where the defendant, waived such a trial 
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in the original criminal proceedings. State v. Martinez, 

1978-NMSC-083, 92 N.M. 256, 586 P.2d 1085. : 
Sequence of crimes and convictions is element of 

the state's case and not a defense to be raised and estab- 


lished by the defendant; the state's failure to establish the 


sequence of the crimes is therefor a failure of' proof. State 
v. Valenzuela, 1979-NMCA-072; 94 N.M. 285, 609) P.2d 
1241, aff'd, 1980-NMSC-047, 94. N.M. 340, 610 P.2d 744, 
overruled in part by Hernandez v. State, 1981-NMSC- 091, 
96 N.M, 585, 633 P.2d 693. 

Determining when subsequent act occurred rel- 
evant, — When a question of the sequence of crimes and 


convictions is raised, the only relevant determination is 


the factual question of when the subsequent act occurs, 
Thus, "sequence" depends upon: evidence actually pre- 
sented to the jury. State v. Valenzuela, 1979-NMCA-072, 
94 N.M. 285, 609 P.2d 1241, aff'd, 1980-NMSC-047, 94 
N.M. 340, 610 P.2d 744, overruled in part by Hernandez v. 
State, 1981-NMSC-091, 96 N.M. 585, 633 P.2d 693. 

State must present some evidence to carry bur- 
den of validly obtained pleas. — Although it is set- 
tled law that the absence of the record of the guilty plea 
proceedings does not establish the invalidity of the pleas, 
the state must present some evidence in order to carry 
its burden of persuasion that the pleas were validly ob- 
tained. State v. Garcia, 1980-NMSC-132, 95 N.M. 246, 
620 P.2d 1271. 

Where state's exhibits establish prima facie case 
establishing valid guilty plea, the defendant must 
then produce evidence that supports the asserted inva- 
lidity of these pleas. State v. Garcia, 1980-NMSC-132, 95 
N.M, 246, 620 P.2d 1271. 

Where defendant claims a guilty plea wasinvalid, 
the state makes a prima facie case establishing a valid 
guilty plea upon proof that defendant has been convicted 
of a crime. State v. Garcia, 1980-NMSC-132, 95 N.M. 246, 
620 P.2d 1271. 

Issue of whether prior convictions are. constitu- 
tionally valid is defense to the habitual offender charge. 
Defendant was entitled to present evidence in support of 
this defense. Whether the defense is a matter to be de- 
cided by the court or the jury will depend on the issue 
raised by the defense. State v. Dawson, 1977-NMCA-102, 
91 N.M. 70, 570 P.2d 608. 

Collateral attack on validity of prior. convic- 
tions permissible. — Where defendant's appeal attacks 
the validity of two prior convictions on grounds: (1) that 
he did not have a preliminary examination in connec- 
tion with the two prior convictions, and (2) that the first 
conviction was for a misdemeanor rather than a felony, 
such a collateral attack is permissible. State v. Darrah, 
1966-NMSC-171, 76 N.M. 671, 417.P.2d 805, 

State not required to allege and prove validity of 
prior conviction. — This, section does not require the 
state to prove the validity of the prior convictions. The 
state makes a prima facie case upon proof that, defen- 
dant has been convicted of a prior felony. State v. Dawson, 
1977-NMCA-102, 91 N.M. 70, 570 P.2d 608. 

Validity of prior convictions. — Where defendant 
moved for a directed verdict, contending that the state 
had failed to prove an essential element of the habitual 
offender charge, the assertedly missing essential element 
being that the prior convictions. were valid, the motion 
was correctly denied. Validity of the prior convictions is 
a matter of defense. Until defendant raised an issue as to 
the validity of the prior convictions, validity was not an is- 
sue in the case, The state did not have the burden of prov- 
ing the validity of the prior convictions. State v. Gallegos, 
1977-NMCA-113, 91 N.M. 107, 570 P.2d 938. 

Evidence of prior convictions prima facie. — In a 
habitual offender proceeding, state exhibits showing the 
prior convictions make a prima facie case as to their prior 
convictions, State v. Garcia, 1978-NMCA-109, 92 N.M. 
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730, 594 P.2d 1186, cert. denied, 92 N.M. 675, 591 P.2d 
286 (1979). 

When validity of prior convictions becomes 
proper issue. — Until the defendant raises an issue as 
to the validity of prior convictions, "validity" is not an is- 
sue in the case. State v. O'Neil, 1978-NMCA-056, 91 N.M. 
727, 580 P.2d 495, cert. denied, 91 N.M. 491, 576 P.2d 297 
(decided under former 31-18-5 NMSA 1978). 

Asserted invalidity of prior convictions is de- 
fense to habitual offender charge. State v. O'Neil, 
1978-NMCA-056, 91 N.M. 727, 580 P.2d 495, cert. denied, 
91 N.M. 491, 576 P.2d 297. 

Defense of invalidity of prior conviction. — Inva- 
lidity of a prior conviction is a defense in a habitual of- 
fender proceeding and it is defendant's obligation to pres- 
ent evidence in support of this defense. State v, Garcia, 
1978-NMCA-109, 92 N.M. 730, 594 P.2d 1186, cert. denied, 
92 N.M. 675, 591 P.2d 286 (1979). 

Validity of prior guilty pleas is an issue to be de- 
cided by the court in an habitual offender proceeding. 
State v. O'Neil, 1978-NMCA-056, 91 N.M. 727, 580 P.2d 
495, cert. denied, 91 N.M. 491, 576 P.2d 297. 

The view that all issues of validity are to be decided 
by the jury in an habitual offender proceeding cannot be 
subscribed to, particularly where the attack on the prior 
convictions goes to the validity of defendant's guilty pleas. 
State v. Martinez, 1978-NMSC-083, 92 N.M. 256, 586 P.2d 
1085. 

Burden in habitual offender proceeding on defen- 
dant to produce evidence that a guilty plea in a previ- 
ous proceeding was not voluntary or intelligent. State v. 
Garcia, 1978-NMCA-109, 92 N.M. 730, 594 P.2d 1186, cert. 
denied, 92 N.M. 675, 591 P.2d 286 (1979). 

State not required to carry burden on validity of 
plea where record silent. — A trial court errs in plac- 
ing an affirmative burden on the state when the "record is 
silent" concerning the validity of prior guilty pleas. State 
v. O'Neil, 1978-NMCA-056, 91 N.M. 727, 580 P.2d 495, 
cert. denied, 91 N.M. 491, 576 P.2d 297. 

Burdens of production of evidence and of per- 
suasion distinguished. — Where defendant's claim of 
invalidity is raised as a defense to a habitual offender 
charge, defendant must provide evidence in support of 
his defense. Once he does so, he is not required to per- 
suade the fact finder concerning his defense; rather, the 
state has the burden of persuasion because it is the state, 
not defendant, who must prove a case. State v. O'Neil, 
1978-NMCA-056, 91 N.M. 727, 580 P.2d 495, cert. denied, 
91 N.M. 491, 576 P.2d 297. 

Noncompliance with Rule 21(e), N.M.R. Crim. P. 
(now Rule 5-303 NMRA) is not basis for attacking 
validity of guilty pleas to prior felonies in habitual of- 
fender proceedings. State v. Gallegos, 1977-NMCA-1138, 91 
N.M. 107, 570 P.2d 938. 

Judgment of sister state admissible. — Admission 
of an Oklahoma judgment of two prior felonies was proper. 
The judgment was not inadmissible hearsay, and its ad- 
mission was not a violation of the constitutional right to 
confront witnesses. State v. Whiteshield, 1977-NMCA-103, 
91 N.M. 96, 570 P.2d 927, cert. denied, 91 N.M. 4, 569 P.2d 
414, 

Effect of filing notice of appeal. — Where defendant 
was charged by supplemental information with being 
the same person who had been convicted of two felonies 
and who therefore should be sentenced as an habitual 
offender, and the jury found that the defendant was the 
same person who committed both offenses, defendant's 
contention that the trial court lost jurisdiction after the 
notice of appeal was filed on the second felony conviction 
and could not hear the issue to be tried on the supplemen- 
tal information was without merit. The trial court had ju- 
risdiction to impose sentence, since sentencing, in some 
prescribed statutory form, was a mandatory requirement 
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of the Criminal Code - appeal or no appeal. If the ap- 
peal of the second conviction was affirmed the enhanced 
sentence would stand. In the event of reversal, the con- 
viction and sentence would be vacated. State v. Lujan, 
1977-NMCA-093, 90 N.M. 778, 568 P.2d 614. 

Claim not made in trial court not considered on 
appeal. — Defendant claimed on appeal that the charge 
against him for being an habitual offender was defec- 
tive for failure to name a specific subsection of the stat- 
ute, but since no such claim was made in the trial court, 
it would not be considered on appeal. State v. Jordan, 
1975-NMCA-102, 88 N.M. 230, 539 P.2d 620, 

Procedural requirements of this section were 
met and record showed that supplemental information, 
which sought an enhanced sentence, was read in open 
court with defendant present, that defendant admitted to 
being the person convicted as charged in the supplemen- 
tal information, and that this occurred when defendant 
was represented by counsel who, immediately after the 
enhanced sentence was imposed, informed the court that 
defendant desired to appeal and requested that a bond be 
set pending the outcome of the appeal, State v. Madrid, 
1972-NMSC-016, 83 N.M. 608, 495 P.2d 383. 


II. SENTENCES, 


Duty of court to impose sentence enhancement. 
— The court has an affirmative duty to impose the appro- 
priate level of sentence enhancement once the factual is- 

sues of identity and prior convictions are resolved against 
the respondent. State v. Davis, 1986-NMSC-031, 104 N.M. 
229, 719 P.2d 807. 

Jurisdiction of trial court to sentence is not ex- 
hausted until sentence is pronounced, and will carry over 
from term to term. Pavlich v. State, 1968-NMSC-147, 79 
N.M. 473, 444 P.2d 984. 

Enhanced sentence may be imposed only in last 
felony case. — Even though identity is determined in a 
separate cause, the enhanced sentence may only be im- 
posed in the last case in which the accused was convicted 
of a felony in this state. State v. Tipton, 1966-NMSC-202, 
77 N.M. 1, 419 P.2d 216. 

Identity established. — Regardless of whether the 
identity is determined in a separate case or in a separate 
proceeding in the felony case following conviction therein, 
if such identity is established, the enhanced sentence re- 
quired by the Habitual Criminal Act may only be imposed 
in the felony case. Lott v. Cox, 1965-NMSC-037, 75 N.M. 
102, 401 P.2d 93. 

Sentence imposed in habitual criminal proceed- 
ing void. — Where defendant's identity as the person 
previously convicted of two felonies was established in 
a separate proceeding, and the enhanced sentence was 
also imposed, the sentence was a nullity and the com- 
mitment issued therein is void, as the sentence should 
have been imposed in the last felony case. State v. Tipton, 
1966-NMSC-202, 77 N.M. 1, 419 P.2d 216. 

Defendant may be returned for imposition of 
proper sentence. — Where defendant has been legally 
convicted, but no judgment or sentence has been imposed, 
and defendant's identity as an habitual offender has been 
established and he was sentenced, defendant's restraint is 
illegal because sentence was imposed in the wrong case. 
In such a situation, defendant may be returned to the trial 
court for imposition of a proper sentence. State v. Tipton, 
1966-NMSC-202, 77 N.M. 1, 419 P.2d 216. 

Murder sentences. — A sentence in a cause charging 
violation of the habitual offender statute by a defendant 
who pleaded guilty to two murder charges is void and he 
should be remanded for sentencing in the murder cases. 
Miller v. Cox, 1965-NMSC-031, 75.N.M. 65, 400 P,2d 480, 

Previous regular sentences vacated and enhanced 
sentences imposed. — Where regular sentences were 
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imposed upon defendants prior to the time their status as 
habitual offenders was determined, the regular sentences 
are to be vacated and the enhanced; sentences are to be 
imposed. State v. Baker, 1977-NMCA-033, 90 N.M. 291, 
562 P.2d 1145. 

Correcting and vacating sentence. — Although 
the sentence-of the court in the felony case was incom- 
plete until the resentence, as the previous sentence 
was not vacated and the mandatory statutory in- 
creased punishment imposed as required by. law, there 
is no reason, constitutional or otherwise, why the court 
which imposed sentence may not correct what it did 
wrongly by vacating the sentence for breaking and en- 
tering and imposing the mandatory sentence in place 
of the one vacated. State v. Gonzales, 1972-NMCA-130, 
84 N.M. 275, 502 P.2d 300, cert. denied, 84.N.M. 271, 
502 P.2d:296, 

There is.no requirement of law that the punishment for 
the felony of which accused was convicted be firstimposed 
and then vacated in order to impose the increased punish- 
ment prescribed by the habitual offender statute. Lott v, 
Cox, 1965-NMSC-037, 75 N.M. 102, 401 P.2d 93. 

Statute does not require that sentence be first 
imposed in the felony conviction and then vacated be- 
fore the increased punishment prescribed by the ha- 
bitual offender statute. may be imposed. State v, Bonner, 
1970-NMCA-047, 81 N.M. 471, 468 P.2d 636. 

Arrangement of manner in which enhanced sen- 
tence will be served. — In imposing the new enhanced 
sentences, the trial court's arrangement of the manner in 
which the new enhanced sentences will be served is not 
limited by the arrangement for serving the regular sen- 
tences which should have been vacated. State v. Baker, 
1977-NMCA-033, 90 N.M, 291, 562 P.2d 1145, 

Change from suspended sentence to sentence to 
Inasmuch as the trial court had no au- 
thority to suspend the enhanced sentence, a change from 
a suspended sentence to a sentence to be served when 
sentence as a habitual offender was imposed was proper. 
State v. Baker, 1977-NMCA-0338, 90 N.M. 291, 562 P.2d 
1145, 
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Right to counsel. — An indigent defendant facing the 
imposition of penalties under the habitual criminal stat- 
utes is entitled to have.an attorney appointed to represent 
him in such hearing. There is no requirement that such 


- appointed attorney be the same attorney that represented 


the indigent defendant in the proceeding which resulted 
in the Habitual Criminal Act becoming applicable. This is 
so even though the habitual criminal proceedings may be 
filed in the same action. Such being the case, it necessarily 
follows that the question of identity of the attorney in the 
two proceedings is of no consequence and that the court 
may pay him for his services in the initial proceeding and 
in the habitual criminal progéading as well. 1966 Op. Att'y 
Gen, No, 66-27. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80; Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981). 

For annual survey of New Mexico law: relating to crimi- 
nal procedure, see 13 N.M.L. Rev, 341 (1983), 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 21 Am. 
Jur, 2d Criminal Law § 677 et seq.; 39 Am. Jur. 2d: Ha- 
bitual Criminals, etc. § 29 et seq. 

Reasonable doubt: rule of reasonable doubt as applica- 
ble to proof of previous conviction for purpose of enhanc- 
ing punishment, 79 A.L.R. 1337. 

Overemphasis in proof of former conviction in connec- 
tion with habitual criminal law, or unnecessary introduc- 
tion of evidence in that regard, as prejudicial to accused, 
144 A.L.R..240, 

Cross-examination of accused: accused who testifies in 
his own behalf as subject to cross-examination to show 
previous conviction in order to enhance punishment, 153 
A.L.R. 1159. 

Habeas Corpus::; invalidity of prior, conviction or sen- 
tence as ground of habeas corpus where one is sentenced 
as second offender, 171.A.L.R. 541, 

Identity: necessity, character and sufficiency of evidence 
of identity for purpose of statute as to enhanced) punish- 
ment in case of prior conviction, 11 A.L,R.2d 870. 

Right of court in imposing sentence to consider other 
offenses committed by defendant:in absence of statute in 
that regard, 96 A.L.R.2d 768, 


31-18-21. Consecutive sentences; inmates and persons at large. 


A. Whenever an inmate in a penal institution of this state or of any county therein is sentenced 
for committing any felony while he is an inmate, the sentence imposed shall be consecutive to the 
sentence being served, and his period of parole shall be that set according to the provisions of Sec- 


tion 31-21-10 NMSA 1978. 


B. Any person, who commits a crime while at large under a suspended or deferred sentence or 
probation or parole, and who is convicted and sentenced therefor, shall serve the sentence consecu- 
tive to the remainder of the term, including:remaining parole time, under which he was released 
unless otherwise ordered by the court in sentencing for the new crime. 


History: 1953 Comp., § 40A-29-34, enacted by Laws 
1977, ch. 216, § 10. 


ANNOTATIONS 


Intent of legislature. — Construing Subsection A 
of this section together with the other sentencing stat- 
utes in the Criminal Sentencing Act leads to the ines- 
capable conclusion that the legislature intended to im- 
pose harsher and more certain punishment on inmates 
who commit crimes while incarcerated. State v. Davis, 
2003-NMSC-022, 134 N.M. 172, 74 P.3d 1064, 

The legislature intended sentencing courts to stack the 
sentences of inmates who are convicted of crimes while 
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incarcerated, State v. Davis, 2003-NMSC-022, 184 N.M. 
172, 74 P.3d 1064. 

Prison disciplinary measures do not bar subse- 
quent prosecution in a criminal action for violation of 
a penal statute prohibiting the same act which was the 
basis of the person's discipline. Washington v, Rodriguez, 
1971-NMCA-021, 82 N.M. 428, 483 P.2d 309. 

Consecutive sentences proper. — Court may, at its 
discretion, impose consecutive sentences. State v. Freder- 
ick, 1964-NMSC-045, 74 N.M. 42, 390 P.2d 281. 

Modification of sentences in parole revocation. 
— In a parole revocation, the court may only modify an 
existing sentence. When the existing sentence is con- 
secutive to a previous sentence, the court may make the 
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existing sentence concurrent because doing so does not 
increase the sentence. However, the court may not change 
a sentence that was originally concurrent to be consecu- 
tive because doing so would increase the sentence. In a 
first sentence, however, Subsection B of Section 31-18-21 


NMSA 1978 is never applicable and the sentence cannot _ 


be made concurrent or consecutive with a later sentence 
as a result of probation violation because’ for a first sen- 
tence there is no concurrent or consecutive status to be 
modified. To hold otherwise would allow probation revoca- 
tions for previous convictions to undermine concurrent or 


consecutive sentences for later convictions. State v. Rap-- 


chack, 2011-NMCA-116, 150 N.M. 716, 265 P.3d 1289, cert. 
denied, 2011-NMCERT-010, 

Subsection B of Section 31-18-21 NMSA 1978 ap- 
plies to sentences as originally imposed. The order 
of probation revocation does not change the character 
or original order of the sentences, State v. Rapchack, 
2011-NMCA-116, 150 N.M. 716, 265 P.3d 1289, cert. de- 
nied, 2011-NMCERT-010, 

Modification of multiple sentences in parole re- 
vocation. — Where defendant pleaded guilty to burglary 
of a vehicle and the first judge suspended defendant's 
sentence; defendant subsequently pleaded guilty to auto- 
theft related crimes before a second judge and the second 
judge suspended defendant's sentence and ordered the 
sentence to be served consecutive to the sentence in the 
burglary case; defendant was later arrested for a third 
crime; in 2008, the second judge revoked defendant's pro- 
bation in the auto-theft case; in 2009, first judge revoked 
defendant's probation in the burglary case and ordered 
that the sentence in the burglary case be served concur- 
rently with the sentence in the auto-theft case; and the 
first judge later corrected the order to state that the sen- 
tence in the burglary case would not run concurrently 
with the sentence in the auto-theft case, the order making 
the sentence in the burglary case concurrent with the sen- 
tence in the auto-theft case was contrary to law and the 
first judge had the power to correct the order, because the 
sentence in the burglary case was the first sentence, the 
first sentence could not originally have been concurrent 
with or consecutive to anything and could not be modified 
to become concurrent or consecutive. State v. Rapchack, 
2011-NMCA-116, 150 N.M. 716, 265 P.3d 1289, cert. de- 
nied, 2011-NMCERT-010. 

Sentencing judge has no discretion under this sec- 
tion regarding whether. a sentence is to be served consecu- 
tively or concurrently. The legislature's use of the word 
"shall" in Subsection A makes consecutive sentencing 
mandatory. State v. Davis, 2003-NMSC-022, 134 N.M. 172, 
74 P.3d 1064. 

Section alters common-law rule. — The common- 
law rule is that in the absence of statute two or more 
sentences are to be served concurrently unless otherwise 
ordered by the court. This section alters the common-law 
rule only as to crimes committed while at large under a 
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sentence for a priorcrime. Deats v. State, 1972-NMCA-155, 
84 N.M. 405, 503 P.2d 1183. 

Unless court orders otherwise, section postpones 
stated beginning date of new sentence until the prior 
sentence is.completed. Herring v, State, 1969-NMCA-117, 
81N.M. 21,462 P2d 468. - 

Beginning date of sentence. — Sentence imposed 
upon defendant while’ he was on parole from prior sen- 
tence ran,,consecutive to prior sentence although trial 
court stated beginning date for new sentence but did not 
order that it run concurrently with prior sentence. Her- 
ring v. State, 1969-NMCA-117, 81 N.M; 21, 462 P.2d 468. 

Although the beginning date of the new sentences im- 
posed following conviction of forgery was stated in the 
commitment of defendant on parole, that beginning date 
was postponed by this section where the trial court did not 
order otherwise; further, the record showed that the court 
did not intend the sentences for the three forgeries to run 


‘concurrently with any other sentence imposed upon de- 


fendant. State v. Upshaw, 1968-NMCA-070, 79 N.M. 484, 
444 P.2d 995. 

Effect of return of defendant to penitentiary be- 
fore trial. — Defendant's assertion that the district court 
lost jurisdiction over him because he was "released" to 
the penitentiary for parole violation before being tried 
did not raise any issue of illegality. The parole authori- 
ties could revoke defendant's parole and return him to the 


‘penitentiary for a parole violation, and this section clearly 


contemplates the conviction and sentence of a person for 
a crime committed while at large under parole. State v. 
Ford, 1970-NMCA-061, 81 N.M. 556, 469 P.2d 535. 
"Presentence" confinement credit not allowed. — 
This section mandates that a sentence for a felony com- 
mitted while serving a sentence in a penal institution 
run consecutive to the prior sentence. It is impossible to 
grant "presentence" confinement credit concurrent with 
time served on the prior sentence and comply with-this 
section, which requires that the sentences run consecu- 
tively. State v. Facteau, 1990-NMSC-040, 109 N.M. 748, 
790 P.2d 1029. rf o 
Discretionary award of presentence confinement 
credit for offense committed while on probation. 
— Since defendant was outside of a penal institution on 
parole when he committed a second offense (possession 
of drug paraphernalia), the sentencing judge had. discre- 
tion under Subsection B to make defendant's sentence run 
concurrent or consecutive to any sentence defendant was 
then serving for a parole violation, including the author- 
ity to award presentence confinement credit on the facts 
of the case. State v. Irvin, 1992-NMCA-121, 114 N.M. 597, 
844 P.2d 847. 
Law reviews. — For article, "The Proposed New Mex- 
ico Criminal Code,"’see 1 Nat: Resources J, 122 (1961), 
Am, Jur. 2d, A.L.R, and CwJ.S, references. — Sen- 
tencing for new offenses committed while accused was on 


_ parole or conditional release as concurrent or consecutive, 


116 A.L.R. 811. 


31-18-22. Special incarceration alternative program. | 


A. The corrections department shall develop and implement a special incarceration alterna- 
tive program for certain adult male and adult female felony offenders pursuant to this section. 
The program shall provide substance abuse counseling and treatment, high school equivalency 
credential preparatory courses, manual labor assignments, physical training and drills, training 
in decision-making and personal development and pre-release skills training. The programs shall 
be conducted in a strict disciplinary environment. Emphasis shall be given to rehabilitation of al- 
cohol and substance abusers, The corrections department shall require that program participants 


complete a structured, ninety-day program. 
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B. Participation in the program shall be limited to those offenders sentenced on or after July 1, 
1990. Offenders ineligible to participate in the program are offenders: 

(1) sentenced to death; 

(2) who have received a life sentence; 

(3) with a record of prior confinement for a felony conviction; _ . 

(4). convicted of murder in the first or second degree, child abuse resulting in. death or 
great bodily harm, criminal sexual penetration in the first or second degree or criminal sexual 
contact with a minor; 

(5) convicted of an offense carrying a mandatory sentence that cannot. be suspended or 
deferred; . 
(6) who have participated in a special incarceration alternative program in the past; 
(7) who are more than thirty years of age at time of sentencing; or 

(8) whodo not volunteer to participate in the program and who do not agree to the special 
conditions of probation for successful program participants. 

C. The corrections department shall develop and adopt regulations to provide for the screen- 
ing of all convicted felons sentenced to the custody of the corrections department. The regulations 
shall provide that the screening occurs within thirty days of sentencing. Persons deemed suitable 
under the regulations adopted pursuant to this subsection shall not be denied eligibility for par- 
ticipation in the program solely due to physical disability. 

D. Ifthe sentencing court accepts the recommendation of the corrections department that the 
offender is suitable for participation in a special incarceration alternative program, the court shall 
resentence the offender to provide that, in the event the offender successfully completes the pro- 
gram, the remainder of the sentence shall be suspended and the offender shall be placed on proba- 
tion for the remainder. of the term. The sentencing court shall be notified in writing by the correc- 
tions department of the offender's successful completion of the special incarceration alternative 
program. 

E. . The corrections department may contract for the design, construction and lease of a facility 
to house a special incarceration alternative program with public or private agencies, entities or 
persons capable of providing financing or construction of such a facility. The facility shall be oper- 
ated by the corrections department. 

F. Appropriate post-institutional treatment shall be made available by the corrections depart- 
ment to the offender. 


History: Laws 1990, ch. 51, § 1; 2015, ch. 122, § 16. offenders in the custody of the corrections department; in 

The 2015 amendment, effective July 1, 2015, replaced Subsection A, after "treatment", deleted "general educa- 
the term "general education diploma" with "high school tion diploma" and added “high school equivalency creden- 
equivalency credential" in the provision relating to spe- tial”. 


cial incarceration alternative programs for certain felony 


31-18-23. Three violent felony convictions; mandatory life 
imprisonment; exception. 


A. When a defendant is convicted of a third violent felony, and each violent felony conviction 
is part of a separate transaction or occurrence, and at least the third violent felony conviction is 
in New Mexico, the defendant shall, in addition to the sentence imposed for the third violent con- 
viction, be punished by a sentence of life imprisonment. The life imprisonment sentence shall be 
subject to parole pursuant to the provisions of Section 31-21-10 NMSA 1978. 

B. The sentence of life imprisonment shall be imposed after a sentencing hearing, separate 
from the trial or guilty plea proceeding resulting in the third violent felony conviction, pursuant to 
the provisions of Section 31-18-24 NMSA 1978. 

C. For the purpose of this section, a violent felony conviction incurred by a defendant before 
the defendant reaches the age of eighteen shall not count as a violent felony conviction. 

D. When a defendant has a felony conviction from another state, the felony conviction shall be 
considered a violent felony for the purposes of the Criminal Sentencing Act if that crime would be 
considered a violent felony in New Mexico. 
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EE. As used in the Criminal Sentencing Act: 

(1) "great bodily harm" means an injury to the person that creates a high probability of 
death or that causes serious disfigurement or that'results in permanent loss or impairment of the 
function of any member or organ of the body; and 

(2) "violent felony" means: 


(a) murder in the first or second degree, as Ptideda in Section 30-2-1 NMSA 197 8; 
(b) shooting at or from a motor vehicle resulting in great bodily harm, as provided in 


Subsection B of Section 30-3-8 NMSA 1978; 


(c) kidnapping resulting in great bodily harm inflicted upon the victim by the victim's 
captor, as provided in Subsection B of Section 30-4-1 NMSA 1978; 

(d) criminal sexual penetration, as provided in Subsection C or D or Paragraph (5) or 
(6) of Subsection E of Section 80-9-11 NMSA 1978; and : 

(e) robbery while armed with a deadly weapon resulting in great bodily harm as pro- 
vided in Section 30-16-2 NMSA 1978 and Subsection A of Section 30-1-12 NMSA 1978. 


History: 1978 Comp., § 31-18-23, enacted by Laws 
1994, ch. 24, § 2; 1996, ch. 79, § 3; 2009, ch. 11, § 2. 

The 2009 amendment, effective July 1, 2009, in Sub- 
paragraph A, deleted the qualification that a defendant 
be punished by a sentence of life imprisonment when the 
sentence for the third violent conviction does not result 
in death; and in Subparagraph (d) of Paragraph (2) of 
Subsection E, added the reference to Subsection D of Sec- 


The 1996 amendment, effective July 1, 1996, substi- 
tuted "sentence" for "punishment" and "when" for "and" 
in the first sentence of Subsection A, substituted "(5) or 
(6)" for "(4) or (5)" in Subparagraph E(2)(d), and made a 
stylistic change in Subparagraph E(2)(e). 

Applicability. — Laws 2009, ch. 11, § 6 provided that 
the provisions of this section apply to crimes committed 


on or after July 1, 2009. 
tion 30-9-11 NMSA 1978. 


31-18-24. Violent felony sentencing procedure. 


A. The court shall conduct a separate sentencing proceeding to determine any controverted 
question of fact regarding whether the defendant has been convicted of three violent felonies. Ei- 
ther party to the action may demand a jury trial. 

B. In ajury trial, the sentencing proceeding shall be conducted as soon as practicable by the 
original trial judge before the original trial jury. In a nonjury trial, the sentencing shall be con- 
ducted as soon as practicable by the original trial judge. In the case of a plea of guilty, the sentenc- 
ing proceeding shall be conducted as soon as practicable by the original trial judge or by a jury 
upon demand of the defendant. 

C. In a jury sentencing proceeding, the judge shall give appropriate instructions and allow 
arguments. The jury shall retire to determine the verdict. In a nonjury sentencing proceeding, or 
upon a plea of guilty where no jury has been demanded, the judge shall allow argument and de- 
termine the verdict. 


History: 1978 Comp., § 31-18-24, enacted by Laws 
1994, ch. 24, § 3. 


31-18-25. Two violent sexual offense convictions; mandatory life 
imprisonment; exception. 


A. When a defendant is convicted of a second violent sexual offense, and each violent sexual 
offense conviction is part of a separate transaction or occurrence, and at least the second violent 
sexual offense conviction is in New Mexico, the defendant shall, in addition to the punishment 
imposed for the second violent sexual offense conviction, be punished by a sentence of life impris- 
onment. The life imprisonment sentence shall be subject to parole pursuant to the provisions of 
Section 31-21-10 NMSA 1978. 

B. Notwithstanding the provisions of Subsection A of this section, when a defendant is con- 
victed of a second violent sexual offense, and each violent sexual offense conviction is part of a 
separate transaction or occurrence, and the victim of each violent sexual offense was less than 
thirteen years of age at the time of the offense, and at least the second violent sexual offense 
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conviction is in New Mexico, the defendant shall be punished by a sentence of life imprisonment 
without'the possibility of parole. 

C. The sentence of life imprisonment shall'be imposed mikee a SeUbereaing hearing, separate 
from the trial or guilty plea proceeding resulting in the second violent sexual offense conviction, 
pursuant to the provisions of Section 31-18-26 NMSA 1978. 

D. - For the purposes of this section, a violent sexual offense conviction incurred by a defendant 
before the defendant reaches the age of eighteen shall not count as a violent sexual offense convic- 
tion. 

E. When a defendant has a felony conviction from another state, the felony conviction shall be 
considered a violent sexual offense for the purposes: of the Criminal sacar Act if the crime 
would be considered a violent sexual offense in New Mexico. 

F. As used in the Criminal Sentencing Act; "violent sexual offense” means: 

(1). criminal sexual penetration in the first degree, as pire: in ‘Subsection D of Sec- 
tion 30-9-11 NMSA 1978; or 

(2) criminal sexual penetration in the sonra ee as Mae ay in Subsdetidih E of Sec- 
tion 30-9-11 NMSA 1978: 


History: 1978 Comp., § 31-18-25, enacted by Laws of criminal sexual penetration in the second degree for 


1996, ch. 79, § 1; 1997, ch. 140, § 1; 2015, ch. 12, § 1. raping a fifteen-year-old minor; defendant argued that the 
The 2015 ‘amendment, effective June 19, 2015, made state could not use 31-18-25(A) NMSA 1978 to sentence 
technical corrections to the Criminal Sentencing ‘Act by defendant to life imprisonment for a second "violent sex- 
providing the correct citations for criminal sexual pene- ual offense" because 31-18-25(F)(2) NMSA 1978 defined 
tration in the first degree and criminal sexual penetration "violent sexual offense" by reference to 30-9-11(D) NMSA 
in the second degree in the NMSA 1978; in Subsection D, 1978 which had been amended in 2007 to define crimi- 
after "before", deleted "he" and added "the defendant"; in nal sexual penetration in the first degree; and the 2007 
Paragraph (1) of Subsection F, after "Subsection", deleted amendments moved the definition of criminal sexual pen- 
"C" and added "D"; in Paragraph (2) of Subsection F, after etration in the second degree to Subsection EF of 30-9-11 
"Subsection", deleted "D" and added "EK", NMSA 1978, but did not change the definition, the reorga- 
| The 1997 amendment, effective July: 1, 1997, added nization of 30-9-11 NMSA 1978 by the 2007 amendments 
Subsection B; redesignated former Subsections B through did not. deprive the district court of the authority. to im- 
E as C through F; and rewrote Subsection F. pose a life sentence upon defendant because the authority 
-” was provided in 31-18-25(A) NMSA 1978 which refers to a 
ANNOTATIONS second violent sexual offense. State ex rel. Brandenburg v. 

Sanchez, 2014-NMSC-022. 

Definition of "violent sexual offense". — In 2004, Multiple enhancements authorized. — This sec- 
defendant pleaded guilty to a charge of criminal sexual tion authorizes the imposition of multiple enhancements 
penetration in the second degree for raping a fourteen- for multiple current convictions, State v. McClendon, 
year-old minor; ten years later, defendant was convicted 2001-NMSC-023, 130 N.M. 551, 28 P.3d 1092. 


31-18-26. Two violent sexual offense convictions; sentencing procedure. 


A. The court shall conduct a separate sentencing proceeding to determine any contro- 
verted question of fact regarding whether the defendant has been convicted of two violent 
sexual offenses. Hither party to the sentencing proceeding may demand a jury sentencing 
proceeding. ; 

B. Ajury sentencing proceeding shall be conducted as soon as practicable by the original trial 
judge before the original trial jury. A nonjury sentencing proceeding shall be conducted as soon 
as practicable by the original trial judge. In the case of a plea of guilty, the sentencing proceeding 
shall be conducted as soon as practicable by the original trial judge or by the original trial jury, 
upon demand of the defendant. 

C. In ajury sentencing proceeding, the judge shall give appropriate instructions and allow ar- 
guments. In a nonjury sentencing proceeding, or upon a plea of guilty when the defendant has not 
demanded a jury, the judge shall allow pad Veit as and determine the verdict. 


History: 1978 Comp,, § 31- 18-26, enacted by Laws delay, the legislature did not intend to impose a specific time 


1996, ch. 79, § 2. , limitation on the commencement of life enhancement pro- 
ceedings. State v. Massengill, 2003-NMCA-024, 133 N.M. 263, 
ANNOTATIONS _ 62 P.3d 354, cert. denied, 133 N.M, 126, 61 P.3d 835. 
Construction, — Although the statutory language "as Continuance. — In a prosecution of defendant for 
soon as practicable" in Subsection B means that the life en- criminal sexual penetration and abuse of a child by en- 
hancement proceeding must be conducted without undue dangerment, defendant's argument that the trial court 
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erred by granting a continuance of a life enhancement enhancement proceeding or that the delay violated his 
sentencing proceeding was rejected on appeal, where rights to due process or a speedy trial. State v. Massengill, 
defendant failed to demonstrate that he suffered actual 2003-NMCA-024, 133 N.M. 263, 62 P.3d 354, cert. denied, 
prejudice in connection with the continuance of the life 133 N.M. 126, 61 P.3d 835. 

ARTICLE 18A 


Sentencing Guidelines 


(Repealed by Laws 1994, ch. 19, § 4.) 


31-18A-1 to 31-18A-9. Repealed. 


Repeals. — Laws 1994, ch. 19, § 4, repealed 31-18A-1 to 1994, For provisions of former sections, see the 1993 
31-18A-9 NMSA 1978, as enacted by Laws 1988, ch. 116, NMSA 1978 on NMOneSource.com. 
§§ 1 to 9, the Sentencing Guidelines Act, effective July 1, 
® 
Hate Crimes 
Sec. Sec. 
31-18B-1. Short title. ‘ 81-18B-4. Hate crimes; data collection. 
31-18B-2. Definitions. 31-18B-5. Hate crimes; law enforcement training. 


31-18B-3, Hate crimes; noncapital felonies, misdemeanors 
or petty misdemeanors committed because 
of the victim's actual or perceived race, re- 
ligion, color, national origin, ancestry, age, 
disability, gender, sexual orientation or gen- 
der identity; alteration of basic sentence. 


31-18B-1. Short title. 
This act [31-18B-1 to 31-18B-5 NMSA 1978] may be cited as the "Hate Crimes Act". 


History: Laws 2003, ch. 384, § {. Effective dates. — Laws 2003, ch. 384, § 7 made the 
act effective July 1, 2003. 


31-18B-2. Definitions. 


‘As used in the Hate Crimes Act: 

A. "age" means sixty years of age or older; 

B, "gender identity" means a person's self-perception, or perception of that person by another, 
of the person's identity as a male or female based upon the person's appearance, behavior or physi- 
cal characteristics that are in accord or opposed to the person's physical anatomy, chromosomal 
sex or sex at birth; 

C. "disability" means that the person has a physical or mental disability that substantially 
limits one or more of that person's functions, such as caring for oneself, performing manual tasks, 
walking, seeing, hearing, speaking, breathing, learning and working; 

D. "motivated by hate" means the commission of a crime with the intent to commit the crime 
because of the actual or perceived race, religion, color, national origin, ancestry, age, handicapped 
status, gender, sexual orientation or gender identity of the victim, whether or not the offender's 
belief or perception was correct; and 

E, "sexual orientation" means heterosexuality, homosexuality or bisexuality, whether actual or 
perceived. 
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History: Laws 2003, ch. 384, § 2; 2007, ch. 46, § 37, The 2007 amendment, effective June 15, 2007; made 
iy: non-substantive language changes. 


31-18B-3. Hate crimes; noncapital felonies, misdemeanors or petty 
misdemeanors committed because of the victim's actual or 
perceived race, religion, color, national origin, ancestry, 
age, disability, gender, sexual orientation or gender 
identity; alteration of basic sentence. 


A. When a separate finding of fact by the court or jury shows beyond a reasonable doubt that 
an offender committed a noncapital felony motivated by hate, the basic sentence of imprisonment 
prescribed for the offense in Section 31-18-15 NMSA 1978 may be increased by one year. An in- 
crease in the basic sentence of imprisonment pursuant to the provisions of this subsection shall be 
in addition to an increase in a basic sentence prescribed for the offense in Section 31-18-17 NMSA 
1978. A sentence imposed pursuant to the provisions of this subsection may include an alterna- 
tive sentence that requires community service, treatment, education or any combination thereof. 
The court may suspend or defer any or all of the sentence or grant a conditional discharge, unless 
otherwise provided by law. 

B. Ifa finding was entered in a previous case pate’: the offender was convicted for committing 
a crime that was motivated by hate, and if a separate finding of fact by the court or jury shows 
beyond a reasonable doubt that in the instant case the offender committed a noncapital felony 
that was motivated by hate, the basic sentence of imprisonment prescribed for the offense in Sec- 
tion 31-18-15 NMSA 1978 may be increased by two years. An increase in the basic sentence of 
imprisonment pursuant to the provisions of this subsection shall be in addition to an increase in 
a basic sentence prescribed for the offense in Section 31-18-17 NMSA 1978. A sentence imposed 
pursuant to the provisions of this subsection may include an alternative sentence that requires 
community service, treatment, education or any combination thereof. The court may suspend or 
defer any or all of the sentence, or grant a conditional discharge unless otherwise provided by law. 

C. Ifthe case is tried before a jury and if a prima facie case has been established showing that 
in the commission of the offense the offender was motivated by hate, the court shall submit the 
issue to the jury by special interrogatory. If the case is tried by the court and if.a prima facie case 
has been established showing that in the commission of the offense the offender was motivated by 
hate, the court shall decide the issue and shall make a separate finding of fact regarding the issue. 
If the court or jury determines that the offender is guilty of the crime and finds beyond a reason- 
able doubt that the offender was motivated by hate, the court shall include that determination in 
the judgment and sentence. 

D. When a petty misdemeanor or a misdemeanor is motivated by hate, the basic sentence of 
imprisonment prescribed for the offense in Section 31-19-1 NMSA 1978 may include an alterna- 
tive sentence that requires community service, treatment, education or any combination thereof. 
The court may suspend or defer any or all of the sentence or grant a conditional discharge, unless 
otherwise provided by law. 


History: Laws 2008, ch. 384, § 3; 2007, ch. 46, § 38. Failure to give defendant notice of enhancement, 


The 2007 amendment, effective June 15, 2007, made — Robbery defendant was entitled to notice of the state's 
non-substantive language changes. intent to seek enhancement under this section, and fail- 
ure to give him such notice was reversible error. State v. 
ANNOTATIONS Smith, 1990-NMCA-082, 110 N.M, 534, 797 P.2d 984, cert. 

Decisions under former 81-18-16.1 NMSA 1978,— _—denied, 110 N.M. 583, 797 P.2d 983. : 
In light of the similarity of this section and former Sec- Where a robbery defendant was not properly notified 
tion 31-18-16.1 NMSA 1978, annotations decided under that the state would seek old-age enhancement of his 
former Section 31-18-16.1 NMSA 1978 have been included sentence under this section before he pled and was adju- 
in.the annotations in thia section. dicated guilty, the state was not precluded from seeking 
It is solely within province of legislature to es- _ enhancement upon remand of his case for further pro- 
tablish penalties for criminal behavior. State v. Lack, ceedings. State v, Smith, 1990-NMCA-082, 110 N.M. 534, 

1982-NMCA-111, 98 N.M, 600, 650 P.2d 22, cert. denied, . 797 P.2d 984, cert. denied, 110 N.M, 533, 797 P.2d 983. 


98 N.M. 478, 649 P.2d 1391, 
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31-18B-4. Hate crimes; data collection. 


Every district attorney and every state, county and municipal law enforcement agency, to the 
maximum extent possible, shall provide the federal bureau of investigation with data concerning 
the commission of a crime motivated by hate, in accordance with guidelines established pursuant 
to the federal Hate Crime Statistics Act. 


History: Laws 2008, ch. 384, § 4, Cross references. — For the federal Hate Crime Sta- 
Effective dates. — Laws 2008, ch. 384, § 7 made the tistics Act, see notes following 28 U.S.C.S. § 534. 
act effective July 1, 2003. 


31-18B-5. Hate crimes; law enforcement training. 


A. No later than December 31, 2003, the New Mexico law enforcement academy board shall 
develop and incorporate into the basic law enforcement training required, pursuant to the Law 
Enforcement Training Act [29-7-1 NMSA 1978], a course of instruction at least two hours in length 
concerning the detection; investigation and reporting of a crime motivated by hate. 

B. The New Mexico law enforcement academy board shall develop a course of instruction, 
learning and performance objectives and training standards, in conjunction with appropriate 
groups and individuals that have an interest in and expertise regarding crimes motivated by hate. 
The groups and individuals shall include law enforcement agencies, law enforcement. academy 
instructors, experts on crimes motivated by hate and members of the public. 

C. - In-service law enforcement training, as required pursuant to Section 29-7-7.1 NMSA 1978, 
shall include at least two hours of instruction that conform octhe the requirements set forth in 
Subsection B of this section. 

D. ‘Each certified regional law enforcement training eility? shall incorporate into its basic law 
enforcement training and in-service law enforcement training.a course of training described in 
Subsection B of this section that is comparable to or exceeds the standards of the course > of instruc- 
tion developed by the New Mexico law enforeement academy board. 


History: Laws 2008, ch. 384, § 5. Effective dates. — Laws 2003, ch. 384, § 7 made the 
act effective July 1, 2003. 
ARTICLE 19 


Sentencing Authority for Misdemeanors 


Sec, 
31-19-1. Sentencing authority[;]misdemeanors; impris- 
onment and fines; probation. 


31-19-1. Sentencing authority[;] misdemeanors; imprisonment and 
fines; probation. 


A. Where the defendant has been convicted of a crime constituting a misdemeanor, the judge 
shall sentence the person to be imprisoned in the county jail for a definite term less than one year 
or to the payment of a fine of not more than one thousand dollars ($1,000) or to both such 1 impris- 
onment and fine in the discretion of the judge. 

‘B. Where the defendant has been convicted of a crime constituting a petty misdemeanor, the 
judge shall sentence the person to be imprisoned in the county jail for a definite term not to exceed 
six months or to the payment of a fine of not more than five hundred dollars ($500) or to both such 
imprisonment and fine in the discretion of the judge. 

C. When the court has deferred or suspended sentence, it shall order the defendant placed on 
supervised or unsupervised probation for all or some portion of the period of deferment or suspen- 
sion. 
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History: 1953 Comp., § 40A-29-4, enacted by Laws 
1963, ch. 303, § 29-4; and recompiled as 1953 Comp., 
§ 40A-29-35, by Laws 1977, ch. 216, § 16; 1981, ch. 18, 
§ 1; 1984, ch. 106, § 1. 

Cross references. — For misdemeanor penalty under 
Motor Vehicle Code, see 66-8-7 NMSA 1978. 


ANNOTATIONS 


Section was not applicable where defendant violated 
former 64-10-1, 19538 Comp., which was not a Criminal 
Code misdemeanor. State v. Sawyers, 1968-NMCA-051, 79 
N.M. 557, 445 P.2d 978. 

Special statute controlling. — Section 30-1-6 
NMSA 1978 and this section refer generally to the sen- 
tence for misdemeanors; former 64-10-1, 1958 Comp., 
provided a specific sentence for that misdemeanor, If 
the general statute, standing alone, would include the 
same matter as the special statute and thus conflict 
with the special statute, the special statute controls, 
since it is considered an exception to the general stat- 
ute. State v. Sawyers, 1968-NMCA-051, 79 N.M. 557, 
445 P.2d 978. 

Prosecution for violation of 25-3-15 NMSA 1978 
regulation of meat inspection board. — In a prosecu- 
tion for violation of Section 25-38-15 NMSA 1978, declar- 
ing slaughter without inspection and sale of uninspected 
meat to be misdemeanors, and Section 77-2-22 NMSA 
1978, declaring violation of a regulation of the meat in- 
spection board to be a petty misdemeanor, the trial court's 
sentencing authority for the offense is this section. State v. 
Pina, 1977-NMCA-020, 90 N.M. 181, 561 P.2d 43. 

Confinement for more than one year in custody 
of corrections department. — Defendant whose con- 
tinuous sentence was for more than one year was properly 
sentenced to the custody of the corrections department 
rather than the county jail, as the place of confinement, 
under Sections 31-20-2A and 33-2-39 NMSA 1978, de- 
pends on the length of confinement. State v. Musgrave, 
1984-NMCA-127, 102 N.M. 148, 692 P.2d 534. 

Maximum period of probation, — The maximum pe- 
riod of probation that may be assessed in misdemeanor 
or petty misdemeanor cases is the maximum allowable 


period of incarceration for that crime, irrespective of 
whether a defendant is sentenced in district court or in a 
lower tribunal. State v. Candelaria, 1991-NMCA-107, 113 
N.M. 288, 825 P.2d 221. 

Place of confinement is county jail. — The place of 
confinement for misdemeanors under the Criminal Code 
is the county jail under this section. State v. Sawyers, 
1968-NMCA-051, 79 N.M. 557, 445 P.2d 978, 

Specific sentence held lawful. — A sentence of 364 days 
in a county detention center, suspended with the exception of 
eighteen days to be served on the defendant's days off from 
work or on weekends, with the remainder of the sentence to 
be served on unsupervised. probation, is in accord with this 
section and is therefore appropriate and legal. State v. Orquiz, 
2008-NMCA-089, 134 N.M. 157, 74 P.3d 91. 

Jury trial in misdemeanor cases, — Those misde- 
meanors triable in district court do not provide for a trial 
by jury unless such crime was of the type which enjoyed 
and permitted trial by jury at the time of the adoption of 
N.M. Const., art. II, § 12. 1964 Op. Att'y Gen. No. 64-37. 

Magistrate court may order restitution. — The 
magistrate court may, as part of its sentencing power, 
order a Criminal Code or Motor Vehicle Code violator to 
make restitution. 1979 Op. Att'y Gen. No. 79-18. 

Law reviews. — For article, "The New Mexico Chil- 
dren's Code: Some Remaining Problems," see 10 N.M.L. 
Rev. 341 (1980), 

For comment, "The Constitution is Constitutional - A 
Reply to The Constitutionality of Pretrial Detention With- 


out Bail in New Mexico," see 13 N.M.L. Rev. 145 (1983). 


For article, "Unintentional homicides caused by risk- 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicide in New Mexico," 
20 N.M.L. Rev. 55 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§ 27, 29, 825. 

Admissibility of expert testimony as to appropriate 
punishment for convicted defendant, 47 A.L.R.4th 1069. 

Appealability of order suspending imposition or execu- 
tion of sentence, 51 A.L.R.4th 939. 


ARTICLE 19A 


Penalty Assessments 


Sec, 
31-19A-1. Penalty assessment. 


31-19A-1. Penalty assessment. 


A. Payment of a fine pursuant to a penalty assessment citation shall not be considered a crimi- 
nal conviction. 

B. Whenever a person is issued a penalty assessment under the Criminal Code [30- ct NMSA 
1978], the officer shall advise the person of the option either to accept the penalty assessment 
and pay it to the court or to appear in court. The officer, using a uniform non-traffic citation, shall 
complete the information section, prepare the penalty assessment and prepare a notice to appear 
in court specifying the time and place to appear. The citation shall state the address to which the 
penalty assessment is to be paid if the person accepts the penalty assessment and does not elect to 
appear in court. The officer shall have the person sign the citation as a promise either to pay the 
penalty assessment as prescribed or to appear in court as specified, give a copy of the citation to 
the person and release the person from custody. An officer shall not accept custody of payment of 
any penalty assessment. 
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C. The officer may issue a warning notice, but shall fill in the information section of the citation 
and give a copy to the person after requiring a signature on the warning notice as an acknowledg- 
ment of receipt. 

D. In order to secure release, the person shall give a written promise to appear in court or to 
pay the penalty assessment prescribed or acknowledge receipt of a warning notice. 

E. The magistrate court’ or metropolitan court in the county where the alleged violation 
occurred has jurisdiction for sags case arising from a penalty assessment under the Criminal 
Code. 

F. A penalty assessment citation issued by a law enforcement officer shall be submitted to the 
appropriate magistrate court or metropolitan court within five business days of issuance. If the 
citation is not submitted within three business days, it may be dismissed with prejudice. 

G. A citation with a written promise to appear in court or to pay the penalty assessment is a 
summons. If a person fails to appear or to pay the penalty assessment by the ies ap date, a 
warrant for failure to appear may be issued. 

H. A-written promise to appear in court may be complied with by appearance of counsel. 

I, When a person issued a penalty assessment elects to appear in court rather than to pay 
the penalty assessment to the court, no fine imposed upon later conviction shall exceed the 
penalty assessment established for the particular penalty assessment. A person who elects to 
appear in court shall pay the costs required by law to be sso by magistrate or metropoli- 
tan court judges. 

J. Penalty assessments collected by a magistrate court or mieteapbhiten court pursuant to this 
section shall be transferred to the administrative office of the courts for credit to the magistrate 
drug court fund. 


History: Laws 2019, ch. 217, § 3. Effective dates. — Laws 2019, ch. 217, § 5 made Laws 
2019, ch. 217, § 3 effective July 1, 2019. 
ARTICLE 20 
Sentencing 

Sec. Sec. 4 
31-20-1. Sentence of corporations. 31-20-6. Conditions of order deferring or suspending sen- 
31-20-2. Place of imprisonment; commitments, tence. 
31-20-38. Order deferring or suspending sentence; diag- 31-20-7. Repealed. 
nostic commitment. 31-20-8. Effect of termination of period of suspension 
31-20-4. Application of order deferring or suspending without revocation of order. 
sentence, ick 31-20-9. Completion of total term of deferment. 
31-20-5. Placing defendant on probation. 31-20-10. Character of order. 
31-20-5.1. Misdemeanor compliance programs; counties 31-20-11. Credit for time pending appellate review. 
may establish; fees. 31-20-12. Credit for time prior to conviction. 
31-20-5.2. Sex offenders; period of probation; terms and 31-20-13. Conditional discharge order; exception. 


conditions of probation. 


31-20-1. Sentence of corporations. 


The court may sentence any corporation, club, organization or, unincorporated association 
which has been convicted of a crime to pay a fine authorized by the Criminal Code [30-1-1 
NMSA 1978]. | 


History: 1953 Comp,, § 40A-29-12, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 
1963, ch. 308, § 29-12; and recompiled as 1953 Comp., Am. Jur. 2d Corporations § 2146. 
§ 40A-29-36 by Laws 1977, ch, 216, § 16. Applicability of criminal statute to corporation as af- 
fected by ch ter of ishment or penalty i d, 80 
ANNOTATIONS Gh ay hie r of punis penalty impose 


Law reviews. — For article, "Survey of New Mexico 19 C.J.S. Corporations §§ 736 to 739. 


Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981). 
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31-20-2. Place of imprisonment; commitments. 


A. Persons sentenced to imprisonment for a term of one year or more ‘shall be imprisoned 
in a corrections facility designated by the corrections department, unless a new trial is granted 
or a portion of the sentence is suspended so as to provide for imprisonment for not more than 
eighteen months; then the imprisonment may be in such place of incarceration, other than a cor- 
rections facility under the jurisdiction, of the corrections department, as the sentencing judge, in 
his discretion, may prescribe; provided that a sentence of imprisonment for one year or more but 
not more than eighteen months shall,be subject to the provisions of Subsections D and E of this 
section and shall not be imposed unless the requirements set. forth in Subsection D of this section 
are satisfied. 

B.. All commitments, judgments Besse orders of the courts of this state for the imprisonment or 
release of persons in the penitentiary shall run to the corrections department, but nothing con- 
tained in this section shall invalidate or impair the validity of any commitment,,judgment or order 
of any court,in this state directed to the secretary of corrections, the warden of the penitentiary 
of New Mexico or to the penitentiary:of New Mexico, and.all,such commitments, judgments and 
orders shall be treated and construed as running to the corrections department. 

C. There is created within the corrections department an "intake and classification center". 
The intake and classification center shall have the following. duties: 

(1) process all inmates sentenced or committed for purposes of diagnosis to the corrections 
department; 

(2) classify inmates for housing assignments; 

(3) develop an individualized plan for participation by each inmate in programs, work as- 
signments and special needs; 

(4). monitor each inmate's progress during incarceration and reclassify or modify. classifi- 
cation assignments as may be necessary, taking into consideration the overall needs of the inmate 
population, institutional and facility requirements and the individual inmate's needs; - 

(5) with the approval of the secretary of corrections, may transfer inmates of the peniten- 
tiary to an institution under the control of another state if that state has entered into a corrections 
control agreement with New Mexico; and 

(6) with the approval of the secretary of coRmereaae, may transfer inmates to any facility, 
including the forensic hospital under the jurisdiction of the department of health. 

D.. A sentence of one year or more but not more than eighteen months and providing for im- 
prisonment in a place of incarceration other than a corrections facility under the jurisdiction of the 
corrections department pursuant to Subsection A of this section, which shall be known as the ie 
sentencing option, shall not'be imposed unless: 

(1) the place of incarceration is located within the county in which the crime was commit 
ted; and 

(2) the governing authority in charge of the place of incarceration has entered into a joint 
powers agreement with the corrections department setting forth: | 

(a) the amount of money the corrections department shall pay for offenders sentenced 
to a term of one year or more but not more than eighteen months and the number of offenders 
which may be sentenced to such terms; and 7 

(b) any other provisions deemed appropriate and Ste to by the local governing 
body and the corrections department. 

EK. Ifa judge imposes a sentence of one year or more but not more aa eighteen’ AGAtHE and 
provides for imprisonment in a place of incarceration other than a corrections facility under the 
jurisdiction of the corrections department: 

(1) the local governing body or its agent shall have the ability to petition that judge when 
the capacity of the place of incarceration is filled or when any problem develops concerning that 
offender requesting the judge to issue an order committing the offender to the corrections depart- 
ment for completion of the remainder of his sentence. A hearing on a petition pursuant to this 
paragraph shall be held within three days of the filing of the petition. Notwithstanding any other 
provision of law, the judge shall retain jurisdiction over the offender for the purpose of implement- 
ing the local sentencing option; and 
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(2) the local governing body or its agent shall keep the district judges for the judicial dis- 
trict in which the place of incarceration is located informed as to the capacity for the sentencing 
of offenders in accordance with the local sentencing option. No judge shall sentence an offender in 
accordance with the local sentencing option if that sentence will result in exceeding the number of 
offenders set forth in the joint powers agreement. 

F. The corrections department shall file an annual report with the legislature which shall con- 
tain the number of joint powers agreements in operation pursuant to this section, copies of those 
agreements, the number of offenders currently incarcerated pursuant to those agreements and 
any other relevant information relating to the implementation of this section. 

G. The corrections department may enter into contracts with public or private detention facili- 
ties for the purpose of housing inmates lawfully committed to the corrections department. Any fa- 
cility with which the department contracts shall meet or exceed corrections department standards 
prior to the housing of any inmates within the facility and shall meet certification requirements 
for prisons within eighteen months of entering into such contracts. The contractor shall adhere 
to all appropriate corrections department policies and procedures and shall agree to have staff 
trained at the corrections department training academy. 


History: 1953 Comp., § 40A-29-13, enacted by Laws create a liberty interest subject to due process protections. 
1963, ch. 303, § 29-13; 1972, ch. 71, § 3; 1973, ch. 383, Riddle v. Mondragon, 83 F.3d 1197 (10th Cir. 1996), 

§ 1; and recompiled as 1953 Comp., § 40A-29-37, by Order committing defendant to state hospital for 
Laws 1977,-ch. 216, § 16; 1978, ch. 106, § 1; 1981, ch. 9, indeterminate period not valid sentence. — An order 
§ 1; 1987, ch. 51, § 1; 1998, ch. 81, § 1. directing that the defendant be transported to the state 

Cross references. — For Interstate Corrections Com- hospital for an indeterminate period and then be returned 
pact, see 31-5-17 and 31-5-18 NMSA 1978. to the district court for sentencing is not a valid sentence 

For contracts with the United States attorney general permitted by law, nor does it constitute a final judgment 
for the housing of convicted offenders, see 31-5-19 NMSA and sentence for purposes of an appeal. State v. Garcia, 
1978. 1983-NMCA-017, 99 N.M. 466, 659 P.2d 918. 

For judgment of imprisonment for more than one year Effect of commitment flaws on judgment. — Valid 
to be in corrections facility, see 33-2-19 NMSA 1978. judgment is not to be nullified by the flaws in the commit- 

For determination of sentence upon several commit- ment. Shankle v. Woodruff, 1958-NMSC- 054, 64 NM. 88, 
ments, see 33-2-39 NMSA 1978. 324 P.2d 1017. 

The 1993 amendment, effective July 1, 1993, sub- Effect of misnomer. — Prisoners were not denied ha- 
stituted "contained in this section” for “herein con- beas corpus where they were sentenced to the "New Mex- 
tained" and "secretary of corrections" for "superin- ico penitentiary" instead of "to the penitentiary of New 
tendent" in Subsection B; substituted "department of Mexico" because the misnomer, if one existed, was a cleri- 
health" for "health and environment department" in cal error which did not affect any substantial right of the 
Subsection C(6); substituted "this section" for "this appellants. Carter v. New Mexico, 358 F.2d 710 (10th Cir.), 
act" in two places in Subsection F; and added Subsec- cert. denied, 385 U.S. 873, 87 S. Ct. 146, 17 L. Ed. 2d 100 
tion G. (1966). 


Effect of section where one-year maximum sen- 
tence. — Where defendant has a valid maximum sentence 
of not more than one year, under Section 33-2-19 NMSA 
1978 or this section, the proper place of his confinementis 
the state penitentiary. State v. Sawyers, 1968-NMCA-051, 
79 N.M, 557, 445 P.2d 978. 

Calculation of sentence. — Under Section 33-2-19 


ANNOTATIONS 


Liability for cost of incarceration in county jail. 
— The department of corrections is responsible for the 
costs of housing parole violators who are incarcerated in a 
county jail at the request of the department of corrections. 
State ex rel., San Miguel Bd of Cnty. Comm'rs v. Williams, 


2007-NMCA-036, 141 N. M. 356, 155 P-3d 761, cert. de- NMSA 1978, defendant's sentence to one year would be 
nied, 2007-NMCERT-008, 141 N.M. 401, 156,P.3d 39. calculated as a sentence of less than one year after cred- 

The provisions of Subsection D are mandatory, iting his pre-sentence time served; thus, the law did not 
not discretionary, State v. Ruiz, 1989-NMCA-109, 109 require the court to sentence him to prison, and his sen- 
N.M. 437, 786 P.2d 51, cert. denied, 109 N.M. 419, 785 P.2d tence to jail was legal. State u Brown, 1999-NMSC-004, 
1038 (1990). 126 N.M. 642, 974 P.2d 136. 


Transfer from New Mexico to Texas. — Because a 
transfer of prisoners from New Mexico to Texas does not 
affect the duration of a sentence, a transfer must impose 
an atypical or a significant hardship before it can be held 
to create a liberty interest under state law. Jordan v. 
Bowles, No. 96-2169, 124 F.3d 217 (Table) Konpublistied) 


Once the defendant's plea is accepted and judg- 
ment entered, court has four options: (1) it can sen- 
tence the defendant and execute the sentence, committing 
him to prison; (2) it can commit the defendant for a 60- 
day diagnostic term; (3) it can sentence the defendant and 
> suspend the execution of the sentence; or (4) it can enter 
an order deferring the imposition of the sentence. State v. (10th Cir. 1997). 


Kenneman, 1982-NMCA-145, 98 N.M. 794, 653 P.2d 170, Confinement in county jail held improper. — Dis- 
cert. denied, 99 N.M. 47, 653 P.2d 878. trict court lacked authority to order defendant confined 


Rights not created. — Provisions relating to mecha- in the county jail, where defendant's "sentence" was the 
nisms by which corrections officials can arrange to trans- one-year term imposed by the judgment of the district 
fer inmates needing psychiatric care to,an appropriate court, not the 363 days remaining to be served on that 


facility were not meant to create rights enforceable by sentence after imposition of the sentence. State v. Ruiz, 
inmates against state officials; thus, this section did not 1989-NMCA-109, 109 N.M. 437, 786 P.2d 51, cert. denied, 


109 N.M. 419, 785 P.2d 1038 (1990). 
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Contracting with counties for housing of inmates. False Imprisonment § 16; 60 Am, Jur, 2d Penal and Cor- 
— Corrections department cannot contract with counties .__ rectional Institutions, § 13;'75B Am, Jur, 2d Trial § 1828. 
for the housing of inmates committed to the department. When, under terms of Federal Youth Corrections Act (18 
1987 Op. Att'y Gen. No, 87-53. USCS §§ 5005 et seq.), must prisoner serving youth cor- 

-Law reviews. — For annual survey of New Mexico <__, rections sentence be segregated from adult prison popula- 
criminal procedure, see 16 N.M.L, Rev, 25 (1986). tion, 59 A.L.R, Fed. 746. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 24 C.J.S, Criminal Law 8§ 1589, 1590. 


Jur, 2d Criminal Law §§ 24 et.seq., 825; 32 Am. Jur. 2d 


31-20-3. Order deferring or suspending sentence; diagnostic 
commitment, 


Upon entry of a judgment of conviction of any crime not constituting a capital or first degree 
felony, any court having jurisdiction when it is satisfied that the ends of justice and the best inter- 
est of the public as well as the defendant will be served thereby, may either: 

A. enter an order deferring the imposition of sentence; | | 

B. sentence the defendant and enter an order suspending in whole or in part the execution of 
the sentence; or 

C. commit the convicted person, if convicted of a felony and not committed for diagnostic pur- 
poses within the twelve-month period immediately preceding that conviction, to the department 
of corrections [corrections department] for an indeterminate period not to exceed sixty days for 
purposes of diagnosis, with direction that the court be given a report when the diagnosis is com- 
plete as to what disposition appears best when the interest.of the public and the iadiadual are 
evaluated. 


History: 1953 Comp., § 40A-29-15, enacted by Laws New Mexico charges dismissed, the deferred sentence was 
1963, ch. 303, § 29-15; 1971, ch. 204, § 4; and recom- a prior conviction for purposes of sentence enhancement. 
piled as 1953 Comp., § 40A-29-39, by Laws 1977, ch. United States v. Meraz, 998 F.2d 182 (10th Cir, 1993). , 
216, § 16; 1985, ch. 159, § 1. Deferred sentence modified to conditional dis- 

Bracketed material. — The bracketed material in Sub- charge. — Modification from a deferred sentence to a.con- 
section C was inserted by the compiler, as Laws. 1977, ch. ditional discharge was an authorized sentence reduction 
257,§ 4, abolished the department of corrections. Laws 1977, under this section and Rule 5-801 NMRA, State v. Herbst- 
ch. 257, § 14, transferred all employees, equipment, etc., of man, 1999-NMCA-014, 126 N.M. 683, 974 P.2d 177. 
this department, to the criminal justice department. Laws Mandatory sentencing does not violate doctrine 
1980, ch, 150, § 3, changed the name of this department to of separation of powers contained in N.M. Const., art. 
the "corrections and criminal rehabilitations department." III, §.1. State v. Mabry, 1981-NMSC-067, 96 N.M. 317, 630 
Laws 1981, ch. 73, § 1, changed the name of this department P.2d 269. . 
to the "corrections department." See 9-3-3 NMSA 1978. The Effect of excepting sentencing for capital or first- 
bracketed material is not part of the law, degree felony. — The exception of capital or first-degree 


felonies from the list’ of the offenses for which the court 


ANNOTATIONS . may defer or suspend all or a portion of a sentence does 
Constitutionality. — Laws 1909, lis 32, § 1 (repealed), not make sentencing for capital or first-degree felonies 
giving court power to suspend sentences, did not encroach unconstitutional as cruel and unusual punishment. State 
upon constitutional power of execution to grant reprieves v. Garcia, 1983-NMCA-069, 100 N.M. 120, 666 P.2d'1267, 
and ‘pardons. Ex parte Bates, 1915-NMSC-060; 20 NM. cert. denied, 100 N.M. 192, 668 P.2d 308. 
542,151 P. 698. Sentencing eae ae suspension and deferment 
It is solely within province of legislature, to es- is not unconstitutionally vague. State v. Kenneman, 
tablish penalties for criminal behavior. State v, Lack, 1982-NMCA-145, 98 N.M. 794, 653 P.2d 170, cert. denied, 
1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. denied, 99 NM. 47,653 P.2d 878, 
98 N.M. 478, 649 P.2d 1391. Jurisdiction to increase punishment by new sen- 
Once the defendant's plea is accepted and judg- tence. —A trial court is without power to set aside a valid 
ment entered, court has four options: (1) it can sen- sentence after the defendant has been committed there- 
tence the defendant and execute the sentence, committing under, and impose a new or different sentence increasing 
him to prison; (2) it can commit the defendant for a 60- the punishment. A judgment which attempts to do so is 
day diagnostic term; (3) it can sentence the defendant and void and the original judgment remains in force. State v. 
suspend the execution of the sentence; or (4) it can enter Baros, 1968-NMSC-001, 78 N.M. 623, 435 P.2d 1005. 
an order deferring the imposition of the sentence. State v. ‘Suspended or deferred sentence within court's 
Kenneman, 1982-NMCA-145, 98 N.M. 794, 653 P.2d 170, discretion. — Of the sentencing alternatives available, 
cert. denied, 99 N.M. 47, 653 P.2d 878. a suspended or deferred sentence is within the discretion 
Prior conviction, not prior sentence, is disposi- of the trial court. State’v. Madrigal, 1973-NMCA-116, 85 
tive for repeat offender status. — Where defendant N.M, 496, 513 P.2d 1278, cert. denied, 85 N.M. 483, 518 
was convicted of drug charges in New Mexico; the New P.2d 1265. ’ 
Mexico court deferred defendant's sentence for a two-year Suspension matter of clemency. — Suspension of a 
probationary period; the sentence was a final judgment sentence is a matter of clemency committed to the discre- 
subject to appeal; and after defendant successfully com- tion of the trial court. Hwing v. State, 1969-NMCA-080, 80 
pleted the probation, defendant was entitled to have the N.M, 558, 458 P.2d 810,” 
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Suspension not a matter of right. — Suspension or 
deferment of sentence is not a matter of right but is an act 
of clemency and committed to the discretion of the trial 
court. State.v. Serrano, 1966-NMSC-166, 76.N.M. 655,:417 
P.2d 795. 

Suspension within. court's discretion. — The sus- 
pension of execution of a sentence, or any portion thereof, 
is not a matter of right in the defendant, but is a matter 
of clemency committed to the discretion of the sentenc- 
ing court in»the criminal proceedings. State v. Knight, 
1967-NMSC-241, 78 N.M. 482, 432 P.2d 838. 

No authority to defer until conviction, — The court 
has no power or authority to defer a sentence and impose 
obligations of probation upon a person charged with a 
crime, until that person is convicted of the crime. State 
v. Apodaca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489. 

Express adjudication of guilt not needed. — An 
express, adjudication: of conviction, or finding of guilt; is 
not necessary if it is apparent from other matters in the 
record.that the court: made a judicial determination of 
conviction or guilt. State v. Apodaca, 1969-NMCA-020, 80 
N.M. 155, 452 P.2d 489, 

Effect of nolo contendere plea. — Upon the accep- 
tance of the plea of nolo contendere and entry of "judg- 
ment and sentence," by which the court deferred’sentence 
and imposed conditions of probation; there was a deter- 
mination of guilt, or a pronouncement of judgment. State 
v, Apodaca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489. 

Effect of sentence deferral. — An order deferring 
sentence in no way represents a suspension or a final sen- 
tence, at least for purposes of jurisdiction. Where deferral 
is ordered for the purpose of additional evaluation as rec- 
ommended by department of corrections; a statutory sen- 
tence subsequently imposed is not a second sentence, but 
the first sentence imposed in the case. There is ‘no second 
sentence raising a double jeopardy issue and no absence 
of authority in the trial court to impose the statutory sen- 
tence, State v. Wood, 1974-NMCA-113, 86 'N.M,,.731, 527 
P.2d 494, cert. denied, 86 N.M. 780, 527 P.2d:493. 

No abuse of discretion. — Trial court did not abuse 
its discretion by not adopting report of the psychiatrist or 
in not. requesting diagnosis and.recommendation from the 
department of corrections (now corrections department) 
as pertaining to defendant who pleaded guilty to count 
of contributing to delinquency of a minor. State v. Hogan, 
1972-NMCA-037, 83 N.M. 608, 495 P.2d 388. 

Sentence not unjust or improper. — Where the sen- 
tence in this case was in accordance with law, an appel- 
late court cannot say it was unjust or improper in the cir- 
cumstances because recommendations for a more lenient 
sentence were not followed or by imposing the statutory 
sentence on a 17-year-old first offender, State v. Madrigal, 
1973-NMCA-116, 85 N.M. 496, 513 P.2d 1278, cert. denied, 
85 N.M. 483, 513 P.2d 1265. 

Difference between suspension anid deferral is 
that suspension involves a sentence imposed while defer- 
ral does not. With suspension, the sentence having been 
imposed, the court cannot later alter the sentence up- 
wards, With deferral, no sentence having been imposed, 
the court may give any sentence it could originally have 
given. State v. Kenneman, 1982-NMCA-145, 98 N.M. 794, 
653 P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. 

Invalid grounds of sentence deferral. — A trial 
court may not defer sentencing after a conviction on condi- 
tion that the defendant serve a certain period of time in a 
county jail and abide by terms of a probation agreement. 
State v. Lopez, 1982-NMCA-1638, 99 N.M. 791, 664 P.2d 989. 

Constitutional to impose three-year sentence 
when sentencing originally deferred for two years. 
— The imposition of a three-year sentence when sen- 
tencing was originally deferred for two years does not 
violate the prohibition on double jeopardy, when the first 
sentence imposed is when the defendant's probation is 
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revoked. State v. Kenneman, 1982-NMCA-145, 98 N.M., 
794, 653 P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. 

Suspension order must include any restrictions. 
— Restrictions to be imposed upon conduct of person un- 
der suspended sentence’were to be specified in order of 
suspension. Ex parte Selig; 1924-NMSC-020, 29 N.M. 4380, 
223 .P. 97; Ex parte Hamm, 1918- NMSC- 058, 24°N.M. 33, 
172 P. 190, 1918D L.R.A. 694. 

Effect where good behavior required. —The words 
"good behavior," as used in order suspending sentence 
during good behavior, meant ‘conduct conformable to law, 
and required no higher standard of conduct than the law 
demanded, Ex parte Hamm, 1918-NMSC-058, 24 N.M. 33, 
172 P. 190, 1918D L.R.A. 694. 

Jurisdiction after seven years. — Where defendant 
entered plea of nolo contendere to charge of contributing 
to delinquency of a minor and sentence was deferred until 
further order of court, lapse of almost seven years time did 
not deprive court of jurisdiction to impose sentence. State v, 
Sorrows, 1957-NMSC-091, 63 N.M. 277,317 P.2d 324. 

Reasonable investigation contemplated. — The 
statutes permitting the court to suspend or defer a sen- 
tence contemplate that reasonable investigation be made 
by the court in cases where probation is indicated, but no 
procedure ‘is prescribed for such investigation;:nor does 
the statute specify the character or quantum of evidence 
necessary to warrant the suspension or deferral of sen- 
tence, State v. Serrano, 1966-NMSC-166, 76 N:M. 655, 417 
P.2d 795. | 

Effect of refusal to hear testimony. — The refusal of 
the trial court to hear the offered testimony upon applica- 
tion for suspension, or deferral of sentence, does not jus- 
tify reversal since the statute makes no requirement that 
the contemplated ‘investigation shall include a trial, or 
hearing, nor does the statute by implication, or otherwise, 
grant the defendant. the right to introduce testimony in 
support of his request. State v. Serrano, 1966-NMSC-166, 
76-N.M. 655, 417 P.2d 795. 

Presumption where no reason ‘for dental given. 
— Where defendant's counsel asked the court to place de- 
fendant on probation before sentence was imposed, and no 
reasons were given by the court for denying probation, it 
is presumed the court considered the question of proba- 
tion before sentencing defendant to the penitentiary. State 
v. Follis, 1970-NMCA-083, 81 N.M. 690, 472 P.2d 655. 

Credits allowed on unsuspended portion of sen- 
tence, — Good time credits shall be allowed to be de- 
ducted from the maximum unsuspended portion of a sen- 
tence for purposes of determining entitlement of right to 
release from imprisonment where other provisions of the 
law do not circumscribe the minimum imprisonment to be 
served. Coutts v. Cox, 1966-NMSC-027, 75 N.M. 761, 411 
Pad o4t, 

Additional sentences for firearm use and habitual 
offender status cannot be served concurrently. State 
v, Mayberry, 1982-NMCA-061, 97.N.M. 760, 643 P.2d 629. 

Partial suspension with probation authorized. 
— A sentencing judge has the authority to suspend 
a sentence in part and then order probation for all or 
some of the portion which is suspended. State v. Sinyard, 
1988-NMCA-150, 100 N.M. 694, 675 P.2d 426, cert. denied, 
100 N.M. 689, 675 P.2d 421. 

Court authorized to suspend or defer sentence 
for second heroin trafficking conviction. —.A life 
sentence is not mandatory for a second conviction of 
trafficking in heroin and the court has the authority to 
suspend or defer the sentence imposed. State v, Sanchez, 
1982-NMSC-032, 97 N.M. 521, 641 P.2d 1068. 

Order committing defendant to state hospital for 
indeterminate period not valid sentence, — An order 
directing that the defendant be transported to the state 
hospital for an indeterminate period and then be returned 


to the district court for sentencing is not a valid sentence 
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permitted by law, nor does it constitute a final judgment 
and sentence for purposes of an appeal. State v. Garcia, 
1983-NMCA-017, 99.N.M. 466, 659 P.2d 918. 

The legislature has imposed a 60-day maximum 


limitation on diagnostic commitments, and the court - 


is without authority to impose a second diagnostic commit- 
ment or an indefinite commitment in the same cause. State 
v. Garcia, 1983-NMCA-017, 99 N.M. 466, 659 P.2d 918. 

Diagnostic commitment not required prior to 
imposing sentence, — The court is not required to or- 
der a diagnostic commitment prior to imposing sentence, 
State v. Watchman, 1991-NMCA-010; 111 N.M. 727, 
809 P2d 641, cert. denied, 111 N.M. 529, 807 P.2d 227, 
overruled in part on other grounds: by State v. Hosteen, 
1996-NMCA-084, 122 N.M. 228; 923 P.2d 595. 

Diagnostic evaluation not merited. — Where the 
state argued that a 60-day evaluation was not necessary 
because the trial court had before it evidence of nine years 
of psychological evaluations, as well as the testimony of 
two mental health experts, it was within the court's dis+ 
cretion, based'on the information before it, to conclude 
that a diagnostic evaluation was not merited, State v. 
Mireles, 2004-NMCA-100, 136 N.M. 337, 98 P.3d 727, cert. 
denied, 2004-NMCERT-008, 136 N.M. 492, 100 P.3d 197. 

Suspended sentence void. — A court which is not en- 
compassed in this statute does:not have the authority to 
suspend a sentence and any suspension of a sentence by 
those courts is void. 1955-56 Op. Att'y Gen. No. 55-6163. 

Indefinite deferral not allowed. — In the case of 
a defendant in a felony case who is convicted or pleads 
guilty, a district judge may not enter an order stating that 
the judgment and sentence of the court is "deferred indefi- 
nitely." 1959-60 Op. Att'y Gen. No. 60-31, 

Requirement to leave jurisdiction void. — A sus- 
pended sentence, whether valid or invalid as to the right 
of the court to suspend, is absolutely a void sentence when 
imposed with the condition that the defendant leave and 
remain away from the jurisdiction. 1955-56 Op. Att'y Gen. 
No. 55-6163. 

Sentencing where released person apprehended. 
— Ifthe suspension of the sentence is void and the per- 
son after sentence is released, the sentence may then 
be imposed at any time the person is apprehended. The 
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defendant falls into the category of an escaped convict at 
the time he is released after a void sentence suspension. 
1955-56 Op. Att'y Gen. No. 55-6163. 

Payment of transportation costs for diagnostic 
evaluation. — The state is required to pay transporta- 
tion costs for prisoners committed for diagnostic evalua- 
tion under this section. 1972 Op. Att'y Gen. No. 72-20, 

Magistrate court may order restitution. — The 
magistrate court may, as part of its sentencing power, 
order a Criminal Code or Motor Vehicle Code violator to 
make restitution. 1979 Op. Att'y Gen. No, 79-18. 

Law reviews. — For article," 'To Purify the Bar’: A 
Constitutional Approach to Non-Professional Miscon- 
duct," see 5 Nat. Resources J. 299 (1965). 

For comment, "Criminal Procedure - Preventive Deten- 
tion in New Mexico," see 4 .N.M.L. Rev. 247 (1974). 

For article, "Defending the Criminal Alien in New 
Mexico: Tactics and Strategy to Avoid Departabions! see 9 
N.M.L. Rev. 45 (1978-79). 

For comment, "Definitive Sentencing in New Mexico: 
The 1977 Ciminal Sentencing Act,' see 9 N.M.L: Rev. 131 
(1978-79), 

For annual survey of New Mexico law relating to crimi- 
nal law, see 13 N.M.L. Rev. 823 (1983). 

For article, "Unintentional homicides caused by ‘len 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicide in New Mexico," 
20 N.M.L. Rev. 55 (1990). ; 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 21 Am. 
Jur. 2d Criminal Law § 896 et seq. 

Constitutionality of statute conferring on court power 
to suspend sentence; 26 A.L.R. 399, 101 A.L.R. 402. 

Are sentences on different counts to be regarded as fora 
single term or for separate terms as regards suspension of 
sentence, 107 A.L.R. 634. 

Imposition or enforcement of sentence which has been 
suspended without authority, 141 A.L.R. 1225. 

Loss of jurisdiction by delay in imposing sentence, 98 
A.L.R.3d 605. 

Admissibility of expert testimony as to appropriate 
punishment for convicted defendant, 47 A.L.R.4th 1069. 

24.C.J.S. Criminal Law §§ 1550 to 1552. 


31-20-4, Application of order deferring or suspending sentence. 


An order deferring or suspending sentence may be limited to one or more counts or indictments, 
but, in the absence of express limitation, it shall extend to the entire judgment. | 


History: 1953 Comp., § 40A-29-16, enacted by Laws 
1963, ch. 303, § 29-16; and recompiled as 1953 Comp., 
§ 40A-29-40, by Laws 1977, ch. 216, § 16. 


ANNOTATIONS 


Suspension or deferment not matter of right. — 
The suspension or deferment of a sentence is not a matter 
of right but is an act of clemency within the trial court's 
discretion. State v, Follis, 1970-NMCA-083, 81 N.M. 690, 
472 P.2d 655. 

Contradictory judgment renders improper sen- 
tence. — Where the trial court deferred:a sentence of 


imprisonment and imposed sentence of a fine for the same 
offense, either the deferral or the fine is subject to being 
stricken as an improper sentence, and the execution of ei- 
ther part of the sentence renders the remaining part void. 
State v. Aragon, 1979-NMCA-074, 93 N.M. 132, 597 P.2d 
317. 

When probation requirements ineffective. — 
Once a deferred sentence becomes void, the probation 
requirements are no longer in effect. State v, Aragon, 
1979-NMCA-074, 93 N.M. 132, 597 P.2d 317, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur. 2d Criminal Law § 898. 


31-20-5. Placing defendant on probation. 


A. When a person has been convicted of a crime for which a sentence of imprisonment is au- 
thorized and when the magistrate, metropolitan or district court has deferred or suspended sen- 
tence, it shall order the defendant to be placed on probation for all or some portion of the period 
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of deferment or suspension if the defendant is in need of supervision, guidance or direction that 
is feasible for the corrections department to furnish. Except for sex offenders as provided in Sec- 
tion 31-20-5.2 NMSA 1978, the total period of probation for district court shall not exceed five 
years and the total period of probation for the magistrate or metropolitan courts shall be no longer 
than the maximum allowable incarceration time for the offense or as otherwise provided by law. 

B.. Ifa defendant is required to serve a period of probation subsequent to a period of incarcera- 
tion: 

(1) ‘the period of probation shall be served subsequent to any required period of parole, 
with the time served on parole credited as time served on the period of probation and the condi- 
tions of probation imposed by the court deemed as additional conditions of parole; and 

(2) in the event that the defendant violates any condition of that parole, the parole board 
shall cause him to be brought before it, pursuant to the provisions of Section 31-21-14 NMSA 1978 
and may make any disposition authorized pursuant to that section and, if parole is revoked, the 
period of parole served in the custody of a correctional facility shall not be credited as time served 
on probation. . 8 : 


History: 1953 Comp., § 40A-29-17, enacted by Laws The total period of probation that may be imposed on 
1968, ch. 303, § 29-17; and recompiled as 1953 Comp., a defendant for convictions that occurred at one trial is 
§ 40A-29-41, by Laws 1977, ch. 216, § 16; 1984, ch. 106, five years, even though the aggregate sum of the sus- 
§ 2; 1985, ch. 75, § 1; 2003 (1st S.S.), ch. 1, § 6. pended sentences exceeds five years. State v. Devigne, 

The 2008 (1st S.S.) amendment, effective February 3, 1981-NMCA-088, 96 N.M. 561, 682 P.2d 1199. 

2004, substituted "corrections department to furnish. Maximum period of probation that court may 
Except for sex offenders as provided in Section 31-20-5.2 impose as sentencing is a total of five years, re- 
NMSA 1978" for "field services division of the corrections gardless of the number of convictions, not that five years 
department to furnish; provided, however" near the mid- is the total amount of time a defendant can serve on 
dle of Subsection A. probation, regardless of the number of violations. State 
v. Baca, 2005-NMCA-001, 136 N.M. 667, 104 P.3d 533, 

ANNOTATIONS ' eater bee 2004-NMCERT-012, 136 N.M. 665, 103 P.3d 

Application to multiple sentences. — Where the de- Effect where no fixed period of probation speci- 
fendant was serving two separate sentences for two sepa- fied. — When a defendant is placed on probation, without 
rate convictions, the defendant's failure to successfully a fixed period being specified, then that period of proba- 
complete parole in one case tolled the time for bringing a tion is the maximum set by this section. State v. Baca, 
probation revocation petition in the second case. State v, 1977-NMCA-030, 90 N.M. 280, 562 P.2d 841, 

Neal, 2007-NMCA-086, 142 N.M. 487, 167 P.3d 935. Probation may not exceed maximum sentence. — 

Legislative intent, — Legislature clearly intended Trial court erred in setting six-year probation period for 
in this section to give the sentencing judge authority to defendant who pleaded guilty to two fourth-degree felony 
withhold the imposition of probation upon suspending charges where sentences were to be served concurrently, 
a sentence. Probation was not "automatic" where defen- since the maximum sentence for a fourth-degree felony 
dant's sentence was suspended and this is further but- was a penitentiary term of five years, and the period of 
tressed by the permissive language of Section 31-20-6 probation could not exceed that of the maximum sentence 
NMSA 1978. State v, Soria, 1971-NMCA-042, 82 N.M. prescribed by law for the commission of the crime for 
509, 484 P.2d 351. which he was convicted. State v. Crespin, 1977-NMCA-046, 

Probation required. — This section provides that 90 N.M. 434, 564 P.2d 998. 
where a defendant receives a deferred or suspended Maximum length of probation. — This section limits 
sentence, the court must order probation. State v. Leslie, the maximum length of probation to the maximum im- 
2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. prisonment which could have been imposed. State v. Gon- 

Deferred or suspended sentence always entails zales, 1981-NMCA-086, 96 N.M. 556, 632 P.2d 1194. 
mandatory probation with conditions attached. State v, Maximum period for misdemeanors. — The maxi- 
Leslie, 2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. mum period of probation that may be assessed in misde- 

Probation is part of suspended or deferred sen- meanor or petty misdemeanor cases is the maximum al- 
tence. State v. Baca, 2005-NMCA-001, 136 N.M. 667, 104 lowable period of incarceration for that crime, irrespective 
P.3d 533, cert. denied, 2004-NMCERT-012, 186 N.M. 665, of whether a defendant is sentenced in district court or 
103 P.3d 1097. in a lower tribunal. State v. Candelaria, 1991-NMCA-107, 

Difference between suspension and deferral is 113 N.M. 288, 825 P.2d 221. 
that suspension involves a sentence imposed while defer- Partial suspension with probation authorized. 
ral does not. With suspension, the sentence having been — A sentencing judge has the authority to suspend 
imposed, the court cannot later alter the sentence up- a sentence in part and then order probation for all or 
wards. With deferral, no sentence having been imposed, some of the portion which is suspended. State v. Sinyard, 
the court may give any sentence it could originally have 1983-NMCA-150, 100 N.M. 694, 675 P.2d 426, cert. denied, 
given. State v. Kenneman, 1982-NMCA-145, 98 N.M. 794, 100 N.M. 689, 675 P.2d 421. 

653 P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. Court may suspend defendant's 18-month term, 

Five-year probation limitation applies in aggre- impose five-year probation. — The trial court's judg- 
gate. — Both the internal wording of this section and the ment in suspending part of defendant's term of incarcera- 
legislative history suggest that the five-year limitation ap- tion and imposing a five-year term of supervised proba- 
plies in the aggregate, State v. Devigne, 1981-NMCA-088, tion was upheld by this section, even though defendant 
96 N.M. 561, 632 P.2d 1199, had been convicted of a fourth-degree felony with a basic 
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term of incarceration of 18 months, State v. Encinias, 
1986-NMCA-049, 104 N.M. 740, 726 P.2d 1174, cert, de- 
nied, 104 N.M, 682, 725 P.2d 832. 

Parole term not part of maximum sentence for 
determining probation. — The term of parole included. 
in the original sentence is not to be utilized in determin- 
ing the maximum length of probation under a suspended 
sentence, State v, Gonzales, 1981-NMCA-086, 96 N.M, 556, 
632 P.2d 1194, 


CRIMINAL PROCEDURE 


31-20-5 


obligations of probation upon a person charged with a 
crime, until that person is convicted of the crime. State 


_ v. Apodaca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489. 


Express adjudication of guilt not necessary. — An 
express adjudication of conviction, or finding of guilt, is 
not necessary if it is apparent from other matters in the 
record that the court made a judicial determination of 


~ conviction or guilt. State v: Apodaca, 1969-NMCA- add 80 


When probation requirements ineffective, —. 


Once a deferred sentence becomes void, the probation 
requirements are no longer in effect. State v. sole 
1979-NMCA-074, 93 N.M. 132,597 P.2d 317. 

When probationary part of sentence void. 
Where the court ordered a defendant placed on Penance 
without deferring or suspending any of his sentences, this 


action is not, within the bounds prescribed by law, and ; 


therefore, the probationary part of defendant's sentence 
is void, State v. Nolan, 1979-NMCA-116, 93 N.M. 472, 601 
P.2d 442, cert. denied, 93 N.M. 683, 604 P.2d 821. 

Parole time to be credited in all cases. — The leg- 
islature clearly intended that the parole time served prior 
to a period of probation would be credited in all cases; 
there is nothing i in the statute indicating that it is to be 
applied only in those cases where the sentencing order is 
not specific in ordering that probation be served after the 
term of incarceration. Furthermore, the trial court may 


not ignore the mandate of the legislature in crafting a 


sentence. State v. Muniz, 1995-NMCA-024, 119 N.M. 634, 
894 P.2d 411. 

The trial court does not have the authority to order that 
a probation period be served consecutively to a parole pe- 
riod without the credit that is awarded by statute. State v. 
Muniz, 1995-NMCA-024, 119 N.M. 634, 894 P.2d 411, 

Time served on probation not credited as.time 
served on parole, — Because the court sentenced. de- 
fendant to jail and not to prison, parole was not autho- 
rized; and, although Subsection B allows the time served 
on parole to be credited as time served on probation, no 
provision exists allowing the time served on probation 
to be credited as time served on parole. State v, Brown, 
1999-NMSC-004, 126 N.M, 642, 974 P.2d 136. 

When court may revoke suspension, — The court 
has the power to revoke the suspension of sentence and 
to thereupon invoke the same, upon proof being made of 
the violation of the conditions of probation. State v. Baca, 
1969-NMCA-076, 80 N.M. 527, 458 P.2d 602. 

Subsequent criminal conviction not necessary. 
— A conviction of a' subsequent criminal offense is not 
necessary to the revocation of suspension ‘and the in- 
vocation of a prior suspended ‘sentence, State v. Baca, 
1969-NMCA-076, 80 N.M. 527, 458 P.2d 602. 

Degree of proof of violation. — The degree of proof 
required. to support a finding of a violation of probation is 
met when the evidence establishes a violation of the con- 
ditions of probation with such reasonable certainty as to 
satisfy the conscience of the court of the truth of the viola- 
tion. It does not have to be established beyond a reason- 
able doubt. State v. Baca, 1969-NMCA-076, 80 N.M, 527, 
458 P.2d 602. 

Statutory handling for probation violation. — 
Because the terms of probation are defined by the pro- 
bation statutes, a probation violation must be handled 
as prescribed in 31-21-15 NMSA 1978. State v. Leslie, 
2004-NMCA-106, 136 N.M. 244, 96. P.3d 805. 

Violation of probation must be established with 
reasonable certainty so as to satisfy the conscience of 
the court as to the truth of the violation; however, a viola- 
tion of probation need not be established beyond a reason- 
able doubt. State v. Martinez, 1972-NMCA- 135, 84 N.M. 
295, 502 P.2d 320. 

No power to defer until conviction. — The court 
has no power or authority to defer a sentence and impose 
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N.M. 155, 452 P.2d 489, 

Effect of nolo contendere plea. — Upon the accep- 
tance of the plea of nolo contendere and entry of "judg- 
ment and sentence," by which the court deferred sentence 
and imposed conditions of probation, there was a deter- 
mination of guilt, or a,_pronouncement of judgment. State 
v, Apodaca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489, 

Suspension or deferment not matter of right. 
— Suspension or deferment of a sentence is not’a mat- 
ter of right but is an act of clemency. State v. Baca, 
1977-NMCA-030, 90 N.M. 280, 562 P.2d 841. 

No amendment of judgment or sentence allowed. 
— Where district court, when it sentenced defendant to 
six months in county jail and suspended the balance of 
the sentence without probation, issued a valid original 
judgment and sentence, accordingly could, not amend that 
judgment and sentence to add the conditions of probation, 
since a valid. sentence may not be amended by increasing 
the penalty. State v. Soria, 1971-NMCA-042, 82 N.M. 509, 
484 P.2d 361. 

Effect. where probation conditions not in deferred 
sentence; amendment. — In determining whether 
there is a violation of probation, an appellate court must 
look to the trial court's order. If the deferred sentence does 
not set out the conditions of probation, there are no condi- 
tions to be violated and conditions may not be added by 
amendment subsequent to imposition of a valid original 
judgment, State v. Martinez, 1972-NMCA-135, 84 N.M. 
295, 502 P.2d 320. 

Conditions of probation should be made clear in 
judgment. State v. Martinez, 1972- NMCA-135, 84 NM. 
295, 502 P.2d 320, 

Probation violation necessary to revake proba- 

tion, — The trial court has authority to revoke defen- 
dant's probation and impose the penitentiary sentence; 
however, to do so, a violation of probation must be estab- 
lished. State v. Martinez, 1972-NMCA-135, 84 N.M. 295, 
502 P.2d 320. 
Nei- 
ther this section nor Section 31-21-15 NMSA 1978 require 
the trial court to impose incarceration if the defendant 
violates the conditions of his probation. State v. Mares, 
1994-NMSC-123, 119 N.M. 48, 888 P.2d 930. 

Reasonable investigation contemplated. — The 
statutes permitting the court to suspend or defer a sen- 
tence contemplate that reasonable. investigation be made 
by the court in cases where probation is indicated, but no 
procedure is prescribed for such investigation, nor does 
the statute specify the character or quantum of evidence 
necessary to warrant the suspension or deferral of sen- 
tence. State v. Serrano, 1966-NMSC-166, 76 NM. 655, 417 
P.2d 795, 

Probation where no reason for denial given. — 
Where defendant's counsel asked the court to place defen- 
dant on probation before sentence was imposed, and no 
reasons were given by the court for denying probation, it 
is presumed the court considered the question of proba- 
tion before sentencing defendant to the penitentiary. State 
v, Follis, 1970-NMCA-083, 81 N.M. 690, 472 P.2d 655. 

Habeas corpus action moot where petitioner on 
probation. — Because petitioner had begun serving his 
mandatory period of probation under this section, his in- 
carceration was complete; therefore, his habeas corpus ac- 
tion, alleging that amended regulations affecting his good 
time credits were impermissible, ex post facto laws, was 
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moot, since such credits cannot be applied to a probation- 
ary term. Aragon v. Shanks, 144 F.3d 690 (10th Cir.), cert. 
denied, 525 U.S. 1005, 119 S. Ct. 518, 142 L. Ed. 2d 430 
(1998). 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rey. 85 (1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law § 904 et seq. 


SENTENCING 


31-20-5.2 


Power to impose sentence with direction that after de- 
fendant shall have served part of time he be placed on 
probation for the remainder of term, 147 A.L.R. 656. 

Probation conditioned on restitution in connection with 
application for, or receipt of, public relief, 80 A.L.R.3d 
1280. 

Criminal liability under state laws in connection with 
application for, or receipt of, public welfare payments, 22 
A.L.R.4th 534, 

24 C.J.S. Criminal Law §§ 1549 to 1552, 1554, 1557, 
1559. 


31-20-5.1. Misdemeanor compliance programs; counties may 


establish; fees. 


A. A county may create a "misdemeanor compliance program" to monitor defendants’ com- 
pliance with the conditions of probation imposed by a district or magistrate court. The program 
shall be limited to participation by persons who have been convicted of a misdemeanor criminal 
offense specified in the Criminal Code [30-1-1 through 30-1-15, NMSA 1978], convicted of driving 
while under the influence of intoxicating liquor or drugs or convicted of driving while the person's 
driver's license is suspended or revoked pursuant to the Motor Vehicle Code [Chapter 66, Articles 
1 through 8 NMSA 1978]. A county's program shall comply with guidelines established by the ad- 
ministrative office of the courts. 

B. As a condition of probation, the district or magistrate court may require the defendant to 
pay a fee of not less than fifteen dollars ($15.00) nor more than fifty dollars ($50.00) per month to 
the county for a public probation program for the term of the defendant's probation. Money col- 
lected by the county pursuant to this subsection shall be used only to operate the misdemeanor 
compliance program. 


History: Laws 2000, ch. 49, § 1; 2018, ch. 104, § 1. 
The 2018 amendment, effective June 14, 20138, in- 
creased the cost to defendants for probation; and in Sub- 


deleted "thirty dollars ($30.00)" and added "fifty dollars 
($50.00)" and in the second sentence, after "collected by 
the county", added "for a public probation program". 


section B, in the first sentence, after "nor more than", 


31-20-5.2. Sex offenders; period of probation; terms and conditions of 
probation. 


A. When a district court defers imposition of a sentence for a sex offender, or suspends all or 
any portion of a sentence for a sex offender, the district court shall include a provision in the judg- 
ment and sentence that specifically requires the sex offender to serve an indeterminate period of 
supervised probation for a period of not less than five years and not in excess of twenty years. A 
sex offender's period of supervised probation may be for a period of less than twenty years if, at a 
review hearing provided for in Subsection B of this section, the state is unable to prove that the 
sex offender should remain on probation. Prior to placing a sex offender on probation, the district 
court shall conduct a hearing to determine the terms and conditions of supervised probation for 
the sex offender. The district court may consider any relevant factors, including: 

(1) the nature and circumstances of the offense for which the sex offender was convicted 
or adjudicated; 

(2) the nature and circumstances of a prior sex offense committed by the sex offender; 

(3) rehabilitation efforts engaged in by the sex offender, including participation in treat- 
ment programs while incarcerated or elsewhere; 

(4) the danger to the community posed by the sex offender; and 

(5) arisk and needs assessment regarding the sex offender, developed by the sex offender 
management board of the New Mexico sentencing commission or another appropriate entity, to be 
used by appropriate district court personnel. 

B.A district court shall review the terms and conditions of a sex offender's supervised proba- 
tion at two and one-half year intervals. When a sex offender has served the initial five years of 
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supervised probation, the district court shall also review the duration of the sex offender's super- 
vised probation at two and one-half year intervals. When a sex offender has served the initial five 
years of supervised probation, at each review hearing the state shall bear the burden of proving to 
a reasonable certainty that the sex offender should remain on probation. 

C. The district court may order a sex offender placed on probation to abide by Gabi vee 
and conditions of probation, including: 

(1) being subject to intensive supervision by a probation officer of the corrections depart! 
ment; 

(2) participating in an outpatient or inpatient sex offender treatment program; 

(3) a probationary agreement by the sex offender not to use alcohol or drugs; 

(4) a probationary agreement by the sex offender not:to have contact with certain persons 
or classes of persons; and 

(5) being subject to alcohol testing, drug testing or polygraph examinations used to deter- 
mine if the sex offender is in compliance with the terms and conditions of his probation. 

D. The district'court shall notify the sex offender's counsel of record of an upcoming probation 
hearing for a sex offender, and the’sex offender's counsel of record shall represent the sex offender 
at the probation hearing. When a sex offender's counsel of record provides the court with good 
cause that the counsel of record should not represent the sex offender at the probation hearing 
and the sex offender is subsequently unable to obtain counsel, the district court shall notify the 
chief public defender of the upcoming probation hearing and the chief public defender shall make 
representation available to the sex offender at that hearing. 

E. If the district court finds that a sex offender has violated the terms and ebniditions of his 
probation, the district court may revoke his probation or tee order additional terms and condi- 
tions of probation. 

F, As used in this section, "sex offender" means a person who is convicted of, pleads guilty to or 
pleads nolo contendere to any one of the following offenses: 

(1) kidnapping, as provided in Section 30-4-1 NMSA 1978, when oar aie intent to 
inflict a sexual offense upon the victim; 

(2) criminal sexual penetration in the first, Ef or third degree, as provided in Séc- 
tion 30-9-11 NMSA 1978; 

(3) criminal sexual contact of a minor in the second or third degree, as provided i in Sec- 
tion 30-9-13 NMSA 1978; 

(4) sexual exploitation of children in the second degree, as provided in Section 30-6A-3 
NMSA 1978; or 

(5) sexual exploitation of children by prostitution in the first or second degree, as provided 
in Section 30-6A-4 NMSA 1978. 


History: Laws 2003 (1st S.S.), ch. 1, § 7. Where defendant was serving a mandatory five-year pro- 
Effective dates. — Laws 2003 (1st S.S.), ch. 1 con- bationary term for convictions of two counts of criminal 
tained no effective date provision, but, pursuant to N.M. sexual contact of a minor and contributing to the delin- 
Const., art. IV, § 23, was effective February 3, 2004, 90 quency of a minor, and where the state filed a motion un- 
days after adjournment of the legislature. der 31-20-5.2(B) NMSA 1978 requesting that defendant 


remain on probation for an additional. two and one-half 


ANNOTATIONS years, the district, court did not abuse its discretion in 
Subsection B of this section is not void for vague- ordering defendant to remain on probation for the addi- 
ness. — In resolving whether a probationer should re- tional period with the same terms and conditions based on 
main on probation for additional time under 31-20-5.2(B) a finding of two violations of the terms and conditions of 
NMSA 1978, “reasonable certainty” means evidence that defendant's probation. State v. Chavez, 2019-NMCA-068, 
a reasonable and. impartial mind would be inclined to cert. denied. : 
conclude justifies that.the sex offender should remain, The district court erred by sentencing defendant 
on probation, and in deciding whether a sex offender to sex offender parole and probation. — Where de- 
should remain on probation under Subsection B, the dis- fendant was convicted of attempt to commit second-degree 
trict court may remain guided by the relevant factors set criminal sexual contact of a minor (CSCM), the district 
forth in 31-20-5.2(A) NMSA 1978, Subsection B is not so Court erred when it imposed a sentence to sex offender 
vague that it allows, if not encourages, subjective and ad probation and parole instead of a sentence in accordance 
hoc application. State v. Chavez; 2019-NMCA-068, cert. with the general probation and parole statutes, because 
denied. while CSCM is among the enumerated offenses triggering 
The district court did not abuse its discretion a sentence to sex offender probation or parole, attempt to 
in ordering defendant to remain on probation. — commit CSCM is not included among the offenses. State v. 


Notah, 2022-NMCA-005, cert. denied. 
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31-20-6. Conditions of order deferring or suspending sentence. 


The magistrate, metropolitan or district court shall attach to its order deferring or suspending 
sentence reasonable conditions as it may deem necessary to ensure that the defendant will ob- 
serve the laws of the United States and the various states and the ordinances of any municipality. 
The defendant upon conviction shall be required to reimburse a law enforcement agency or local 
crime stopper program for the amount of any reward paid by the agency or program for informa- 
tion leading to the defendant's arrest, prosecution or conviction, but in no event shall reimburse- 
ment to the crime stopper program preempt restitution to victims pursuant to the provisions of 
Section 31-17-1 NMSA 1978. The defendant upon conviction shall be required to pay the actual 
costs of the defendant's supervised probation service to the adult probation and parole division 
of the corrections department or appropriate responsible agency for deposit to the corrections de- 
partment intensive supervision fund not exceeding one thousand eight hundred dollars ($1,800) 
annually to be paid in monthly installments of not less than twenty-five dollars ($25.00) and not 
more than one hundred fifty dollars ($150), as set by the appropriate district supervisor of the 
adult probation and parole division, based upon the financial circumstances of the defendant. The 
defendant's payment of the supervised probation costs shall not be waived unless the court holds 
an evidentiary hearing and finds that the defendant is unable to pay the costs. If the court waives 
the defendant's payment of the supervised probation costs and the defendant's financial circum- 
stances subsequently change so that the defendant is able to pay the costs, the appropriate district 
supervisor of the adult probation and parole division shall advise the court and the court shall 
hold an evidentiary hearing to determine whether the waiver should be rescinded. The court may 
also require the defendant to: 

A. _ provide for the support of persons for whose support the defendant is legally responsible; 

B. undergo available medical or psychiatric treatment and enter and remain in a specified in- 
stitution when required for that purpose; . 

C. be placed on probation under the supervision, guidance or direction of the adult probation 
and parole division for a term not to exceed five years; 

D. ‘serve a period of time in volunteer labor to be known as "community service". The type of 
labor and period of service shall be at the sole discretion of the court; provided that a person re- 
ceiving community service shall be immune from any civil liability other thah gross negligence 
arising out of the community service, anda person who performs community service pursuant 
to court order or a criminal diversion program shall not be entitled to wages, shall not be con- 
sidered an employee and shall not be entitled to workers' compensation, unemployment benefits 
or any other benefits otherwise provided by law. As used in this subsection, "community service" 
means labor that benefits the public at large or a public, charitable or educational entity or in- 
stitution; 

E. make a contribution of not less than ten dollars ($10.00) and not more than one hundred 
dollars ($100), to be paid in monthly installments of not less than five dollars ($5.00), to a local 
crime stopper program, a local domestic violence prevention or treatment program or a local drug 
abuse resistance education program that operates in the territorial jurisdiction of the court; and 

F, ’ satisfy any other conditions reasonably related to the defendant's rehabilitation. 


History: 1953 Comp., § 40A-29-18, enacted by Laws ($1,020) to one thousand eight hundred dollars ($1,800), fif- 


1963, ch. 3038, § 29-18; and recompiled as 1953 Comp., teen dollars ($15.00) to twenty-five dollars ($25,00), eighty- 
§ 40A-29-42, by Laws 1977, ch. 216, § 16; 1977; ch. 217, five dollars ($85.00) to one hundred fifty dollars ($150), de- 
§ 1; 1981, ch. 285, § 2; 1983, ch. 159,.§ 1; 1984, ch. 106, lete "or the local supervisor of the responsible agency on 
§ 8; 1985, ch. 28, § 15; 1985, ch. 75, § 2; 1987, ch. 139, § the basis of changed financial circumstances, as may be 
2; 1988, ch. 62, § 1; 1997, ch..215, § 1; 2004, ch. 38, § 1; required" and insert in its place: "based upon the financial 
2007, ch..101, § 1. circumstances of the defendant. The defendant's payment 

Cross references. — For Grime Victims Reparation of the supervised probation costs shall not be waived unless 
Act, see 31-22-1 NMSA 1978. the court holds an evidentiary hearing and finds that the 

The 2007 amendment, effective June 15, 2007, added defendant is unable to pay the costs. If the court waives 
local domestic violence prevention or treatment programs the defendant's payment of the supervised probation costs 
to the list of optional contributions the court may require and the defendant's financial circumstances subsequently 
a defendant to make. as a condition of a deferred or sus- change so that the defendant is able to pay the costs, the 
pended sentence. appropriate district supervisor of the adult probation and 

The 2004 amendment, effective July 1, 2004, amended parole division shall advise the court and the court shall 
the first paragraph to change one thousand twenty dollars hold an evidentiary hearing to determine whether the 
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waiver should be rescinded. The court may also require 
the defendant to:" and amended Subsection E to delete "If 
there is no program in that area, the contribution shall be 
made to the crime stoppers commission". : 

The 1997 amendment, effective June 20, 1997, sub-. 
stituted "adult probation and parole division" for "field 
services division" twice in the third sentence of the intro- 
ductory paragraph and in Subsection C, and substituted 
“crime stopper program or a local drug abuse resistance 
education program that operates in the territorial juris- 
diction of the court" for "crime stopper program that oper- 
ates in the territorial jurisdiction of the court and is ap- 
proved by the crime stoppers commission" at the end of 
the first sentence in Subsection E. 


ANNOTATIONS 


Legislative intent. — Legislature clearly intended in 
Section 31-20-5 NMSA 1978 to give the sentencing judge 
authority to withhold the imposition of probation upon 
suspending a sentence. Probation was not "automatic" 
where defendant's sentence was suspended and this is 
further buttressed by the permissive language of this sec- 
tion, State v. Soria, 1971-NMCA-042, 82 N.M. 509, 484 
P.2d 351, 

It is solely within province of legislature to es- 
tablish penalties for criminal behavior. State v. Lack, 
1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. denied, 
98 N.M. 478, 649 P.2d 1391. 

Difference between suspension and deferral is 
that suspension involves a sentence imposed while defer- 
ral does not. With suspension, the sentence having been 
imposed, the court cannot later alter the sentence up- 
wards. With deferral, no sentence having been imposed, 
the court may give any sentence it could originally have 
given. State v. Kenneman, 1982-NMCA-145, 98 N.M. 794, 
653 P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. 

General purposes of probation are education and 
rehabilitation, without the requirement of sérving the 
suspended period of incarceration. Probation is not meant 
to be painless. State v, Donaldson, 1983-NMCA-064, 100 
N.M. 111, 666 P.2d 1258, cert. denied, 100 N.M. 53, 665 
P.2d 809. 

Policy for probation. — In placing a criminal under 
strict conditions of probation and under probation super- 
vision, the policy of the State of New Mexico and the ob- 
ligation of the courts of New Mexico are to place guarded 
trust in the probationer to consciously conduct himself in 
a manner to prove he can remain free from criminal activ- 
ity. State v. Baca, 2004-NMCA-049, 185 N.M. 490, 90 P.3d 
509. 

Supervised probation authorized. — A New Mex- 
ico district court has statutory authority to place a con- 
victed defendant on supervised probation. State v. Baca, 
2004-NMCA-049, 135 N.M. 490, 90 P.3d 509. 

Deferred or suspended sentence always entails 
mandatory probation with conditions attached. State v, 
Leslie, 2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. 

Section 31-20-18 A NMSA 1978 expressly incorpo- 
rates probation statutes that apply to a person serving 
a deferred sentence. State v, Leslie, 2004-NMCA-106, 136 
N.M. 244, 96 P.3d 805. 

Standards for assessing conditions of probation. — 
The trial court, at the time of sentencing, is allowed to 
consider a wide range of options to assure defendant's 
rehabilitation, and the conditions of probation will not 
be set aside unless they: (1) have no reasonable relation 
to the offense for which the defendant was convicted; (2) 
relate to activity which is not itself criminal in nature; 
and (8) require or forbid conduct which is not reasonably 
related to deterring future criminality. State v. Taylor, 
1986-NMCA-011, 104 N.M. 88, 717 P.2d 64, cert. denied, 
104 N.M. 237, 719 P.2d 815. 
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‘Requiring the defendant to execute promis- 
sory notes to the victims of his fraud and embezzle- 
ment was reasonably related to his rehabilitation and 
was a proper condition of his probation. State v. Jensen, 


. 1998-NMCA-034, 124 N.M. 726, 955 P.2d 195. 


Guidelines for review ofimposition of probation. — 
A trial court has broad discretion in imposing probation 
upon a convicted defendant, and the court's discretion 
will not be set aside on review unless the terms and ‘con- 
ditions of probation: (1) have no reasonable relationship 
to the offense for which defendant was convicted; (2) re- 
late to activity which is not itself criminal in nature; and 
(8) require or forbid conduct which is not reasonably re- 
lated to deterring future criminality. State v. Donaldson, 
1983-NMCA-064, 100 N.M. 111, 666 P.2d 1258, cert, de- 
nied, 100 N.M. 53, 665 P.2d 809. 

Probation is a discretionary act of the sentencing 
court. — New Mexico law places squarely within the pur- 
view of the district court the authority to order a defen- 
dant to satisfy any other conditions reasonably related to 
rehabilitation, and such order is reviewed on appeal only 
for an abuse of discretion. State v. Green, 2015-NMCA-007, 
cert. denied, 2014-NMCERT-012. 

Abuse of discretion. — Under the abuse of discre- 
tion standard of appellate review, conditions of proba- 
tion will not be set aside unless they have no reasonable 
relationship to the offense for which the defendant was 
convicted, relate to activity which is not itself criminal in 
nature, and require or forbid conduct which is not reason- 
ably related to deferring future criminality. State v. Green, 
2015-NMCA-007, cert. denied, 2014-NMCERT-012. 

District court order may incorporate conditions 
of probation. — Where a district court's order gener- 
ally states that a defendant must comply with reasonable 
conditions specified by the probation authorities, such 
language is sufficient to incorporate specific terms and 
conditions of probation set by the probation office. State v. 
Green, 2015-NMCA-007, cert. denied, 2014-NMCERT-012. 

Sex offender behavior contract as a condition of 
probation, — Where defendant was convicted of kidnap- 


- ping, an element of which is that the victim be held for 


service against the victim's will, and where that holding 
for service can include holding a victim for sexual pur- 
poses, and where defendant's conviction involved crimi- 
nal sexual contact with the victim, the district court did 
not abuse its discretion in ruling that the requirement 
that defendant comply with a sex offender behavior con- 
tract was reasonably related to defendant's current con- 
viction, State v. Green, 2015-NMCA-007, cert. denied, 
2014-NMCERT-012., 

Maximum period of probation for misdemean- 
ors. — The maximum period of probation that may be 
assessed in misdemeanor or petty misdemeanor cases is 
the maximum allowable period: of incarceration for that 
crime, irrespective of whether a defendant is sentenced in 
district court or in a lower tribunal. State v. Candelaria, 
1991-NMCA-107, 113 N.M. 288, 825 P.2d 221. 

No power to defer until conviction. — The court 
has no power or authority to defer a sentence and impose 
obligations of probation upon a person charged with a 
crime, until that person is convicted of the crime: State 
v. Apodaca, 1969-NMCA-020, 80 N.M. 155, 452 P.2d 489: 

Express adjudication not necessary. — An express ad- 
judication of conviction, or finding of guilt, is not necessary if 
it is apparent from other matters in the record that the court 
made a judicial determination of conviction or guilt. State v. 
Apodaca, 1969-NMCA-020, 80 N.M. 155, 452° P.2d 489. 

Court may suspend defendant's 18-month term, 
impose five-year probation. — The trial court's judg- 
ment in suspending part of defendant's term of incarcera- 
tion and imposing a five-year term of supervised proba- 
tion was upheld by this section, even though defendant 
had been convicted of a fourth-degree felony with a basic 
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term of incarceration of 18 months. State v. Encinias, 
1986-NMCA-049, 104 N.M. 740, 726 P.2d 1174, cert. de- 
nied, 104 N.M. 632, 725 P.2d 832. 

Trial court may impose conditions of probation 
authorized by law; conditions of probation unauthor- 
ized by law are void. State v. Ayala, 1981-NMCA-008, 95 
N.M. 464, 623 P.2d 584. 

Provision for costs controls over 31-12-6 NMSA 
The legislature having made a specific provision 
for costs as a condition of probation in Subsection A that 
specific provision controls over the general provision of 
31-12-6 NMSA 1978. State v, Ayala, 1981-NMCA-008, 95 
N.M. 464, 623 P.2d 584. 

Assessment of costs against defendant upon de- 
ferred sentence permitted. — The authorization in 
31-12-6 NMSA 1978 that cost may be adjudged against 
the defendant, based on a conviction, permits assess- 
ment of costs against a defendant whose sentence is 
deferred. State v. Ayala, 1981-NMCA-008, 95 N.M. 464, 
623 P.2d 584. 

Defendant cannot challenge amount or method 
of paying costs when objections initially waived. — 
Having requested the court's exercise of discretion, and 
having waived all objections to an assessment of costs in 
lieu of a fine, the defendant may not later challenge ei- 
ther the amount or method of payment ordered. State v. 
Padilla, 1982-NMCA-100, 98 N.M. 349, 648 P.2d 807, cert. 
denied, 98 N.M. 336, 648 P.2d 794. 

This section does not authorize jury and bailiff 
costs in prosecuting a defendant as a condition of pro- 
bation. State v. Ayala, 1981-NMCA-008, 95 N.M. 464, 623 
P.2d 584. 

Jury and bailiff costs are part of expense sof main- 
taining system of courts and the administration of jus- 
tice and may not be assessed against a defendant if they 
were assessed independently of any condition of proba- 


SENTENCING 


tion. State v. Ayala, 1981-NMCA-008, 95 N.M. 464, 623 


P.2d 584. 

Required contribution to sheriff's department 
unauthorized. — A probation condition requiring the 
defendant to contribute $500 to a county sheriff's depart- 
ment was unauthorized and therefore void. On remand, 
the trial court had to reconsider imposition of a fine not 
to exceed $500. State v. Dominguez, 1993-NMCA-042, 115 
N.M. 445, 853 P.2d 147, cert. denied, 115 N.M. 409, 852 
P.2d 682. 

Restitution, ordered as a condition of probation, 
must be reasonably related to a proper rehabilita- 
tive purpose. — Where defendant was ordered as part 
of her sentence, following a guilty plea to the offense of 
forgery, to pay restitution for the costs of her extradition 
from New York, the restitution order could not have been 
authorized by the district court pursuant to this section 
because the order to pay extradition costs was not rea- 
sonably related to a proper rehabilitative purpose. State v. 
George, 2020-NMCA-039. 

Warrantless search condition is fairly and reason- 
ably placed in probation order to facilitate the proba- 
tion officer's important supervisory and protective duties 
to help assure that the probationer assumes his respon- 
sibility — a responsibility both to the probationer himself 
and to society to stay on a path of rehabilitation. State v. 
Baca, 2004-NMCA-049, 135 N.M. 490, 90 P.3d 509. 

Warrantless probation searches cannot be with- 
out a proper showing of an adequate degree of likeli- 
hood of criminal activity. State v. Baca, 2004-NMCA-049, 
135 N.M. 490, 90 P.3d 509, 

And such searches can and must be supported by 
reasonable suspicion as defined in New Mexico law to 
be an awareness of specific articulable facts, judged ob- 
jectively, that would lead a reasonable person to believe 
criminal activity occurred or was occurring. State v. Baca, 
2004-NMCA-049, 135 N.M. 490, 90 P.3d 509. 
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Exigent circumstances are not required in con- 
nection with warrantless probation search supported 
by reasonable suspicion. State v. Baca, 2004-NMCA-049, 
135 N.M, 490; 90 P.3d 509. 

For rehabilitation and community safety purposes, 
probation officers have the right to conduct warrant- 
less searches without the added requirement of exigent 
circumstances, State v. Baca, 2004-NMCA-049, 135 N.M. 
490, 90 P.3d 509. 

Condition of probation requiring prior narcotics of- 
fender to submit to search is reasonably related the pro- 
bationer's prior criminal conduct and is aimed at deterring or 
discovering subsequent criminal offenses. State v. Gardner, 
1980-NMCA-122, 95 N.M. 171, 619 P.2d 847. 

Statutory handling for probation violation. — Be- 
cause the terms of probation are defined by the probation 
statutes, a probation violation must be handled as pre- 
scribed in Section 31-21-15 NMSA 1978. State v. Leslie, 
2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. 

When jurisdiction to vacate and revoke suspen- 
sion exists. — The power of a district court to vacate 
and revoke an order of suspension exists only when some 
one or more of such terms or conditions specified in the 
order of suspension have been breached. State v. Baros, 
1968-NMSC-001, 78 N.M. 623, 435 P.2d 1005. 


power to revoke the suspension of sentence and to there- 
upon invoke the same, upon. proof being made of the 
violation of the conditions of probation. State v. Baca, 
1969-NMCA-076, 80 N.M. 527, 458 P.2d 602. 

Subsequent criminal conviction not necessary. — 
A conviction of a subsequent criminal offense is not neces- 
sary to the revocation of suspension and the invocation ofa 
prior suspended sentence. State v. Baca, 1969-NMCA-076, 
80 N.M. 527, 458 P.2d 602. 

Degree of proof. — The degree of proof required to 
support a finding of a violation of probation is met when 
the evidence establishes a violation of the conditions of 
probation with such reasonable certainty as to satisfy the 
conscience of the court of the truth of the violation. It does 
not have to be established beyond a reasonable doubt. 
State v. Baca, 1969-NMCA-076, 80 N.M. 527, 458 P.2d 602. 

Violation of probation must be established with rea- 
sonable certainty so as to satisfy the conscience of the court 
as to the truth of the violation; however, a violation of proba- 
tion need not be established beyond a reasonable doubt. State 
v. Martinez, 1972-NMCA-135, 84 N.M. 295, 502 P.2d 320. 

Sufficiency of terms. — Where the trial judge im- 
posed as a condition of probation that defendant report 
to the probation office as directed by the probation office 
and ordered that the conditions and terms of probation 
are made conditions and terms of the deferred sentence, 
the fact that the times when defendant was to report to 
the probation office, and that the terms of the probation 
office were not spelled out in the deferred sentence, did 
not show that such times and terms were not conditions 
of probation imposed by the trial court and the conditions 
of probation were ‘sufficiently stated. State v, Martinez, 
1972-NMCA-135, 84 N.M. 295, 502 P.2d 320. 

Where no amendment of judgment or sentence al- 
lowed. — Where district court, when it sentenced defendant 
to six months in county jail and suspended the balance of the 
sentence without probation, issued a valid original judgment 
and sentence, accordingly could not amend that judgment and 
sentence to add the conditions of probation, since a valid sen- 
tence may not be amended by increasing the penalty. State v. 
Soria, 1971-NMCA-042, 82 N.M. 509, 484 P.2d 351. 

Community service may be condition of probation 
for gambling. — No one would dispute that criminal ac- 
tivity is anti-social by nature; ergo, community service as a 
condition of probation is not unrelated to the offense of gam- 
bling. State v. Padilla, 1982-NMCA-100, 98 N.M. 349, 648 
P.2d 807, cert. denied, 98 N.M. 336, 648 P.2d 794. 
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. Jury trial limited to identity question. — In pro- 
ceedings to revoke a suspended sentence, the right to a 
jury trial-is limited to the question of identity. State v. 
Raines, 1967-NMCA-026, 78 N.M. 579, 434 P.2d 698. 
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Application ofincreased probation costs limited. —. 


Increased probation costs, i.e., any amount in excess of 
$200 annually, can only constitutionally be applied to of- 
fenses which occur on or after June 19, 1981, at least to 
the extent the 1981 amendment to this section is relied 
upon as authority for the increased probation costs. #981 
Op; Att'y Gen. No. 81-15. 

Increased probation terms limited. — The in- 
creased probation term of five ‘years authorized by the 
1981 amendment, i.e., any term'in excess of four years for 
a third degree felony or any term in excess of two years for 
a fourth degree felony, can only constitutionally be applied 
to a third or fourth degree felony which occurs.on or after 
June 19, 1981. 1981 Op. Att'y Gen. No, 81-15; 

Parole costs limited, — Parole costs authorized by 
Section 31-21-10 NMSA 1978 can only constitutionally be 
applied to'prisoners who are placed on parole for crimes 
committed on or after June 19, 1981; at least to the extent 
the 1981 amendment to this section is relied on as author- 
ity for parole costs, 1981 Op. Att'y Gen. No. 81-15. 


31-20-7. Repealed. 


Repeals. — Laws 1985, ch. 75, § 3 repealed 31-20-7 
NMSA 1978, as amended by Laws 1977, ch. 216, § 16; re- 
lating to the length of period of deferment or. syspension 
of sentence, effective April 1, 1985, 


31-20-8 


Limit on charitable contributions required of de- 
fendant. — Absent a clear legislative determination’ to 
the contrary, state judges do not have the power to require 
a defendant to pay money to a charitable organization un- 
aggrieved by the defendant's offense. 1987 Op. Att'y Gen. 
No. 87-09. 

Law reviews. — For comment, "Definitive Sentencing 
in New Mexico: The 1977 Criminal Sentencing Act," see 9 
N.M.L. Rev, 131 (1978-79), 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur, 2d Criminal Law § 907 et seq. 

Validity of probation on condition of egies state or lo- 
cality, 70 A.\L.R. 100. 

Propriety of requirement, as condition of proba- 
tion, that defendant — from use of intoxicants, 19 
A.L.R.4th 1251, 

Propriety, under 18 US. 0, S. § 3651, of district cvlieits 
requiring contribution of money or services to charity or 
to: community service as condition of suspending sentence 
and granting probation, 66 A.L.R. Fed. 825. 

Propriety, in criminal case, of Federal District Court 
order restricting defendant's right to re-enter or stay. in 
United States, 94 A.L.R. Fed. 619. 


Compiler's notes. — Laws.1993, ch. 283, § 2 enacted 
a new 31-20-7 NMSA 1978. That section was compiled as 
31-20-18 NMSA 1978 in order to avoid confusion with re- 
pealed Section 31-20-7 NMSA 1978, which has been con- 
strued or cited in a number of New Mexico decisions.. 


31-20-8. Effect of termination of period of suspension without. 


revocation of order. 


Whenever the period of suspension expires without revocation of the order, the defendant is 
relieved of any obligations imposed on him by the order of the court and has satisfied his criminal 
liability for the crime. He shall thereupon be entitled to a certificate from the court so reciting such 
facts, and upon presenting the same to the governor, the defendant may, in the discretion of the 
governor, be granted a pardon or a certificate restoring such person to full rights of citizenship, 


History: 1953 Comp., § 40A-29-21, enacted by Laws 
1963, ch. 303, § 29-21; and recompiled as 1953 Comp., 
§ 40A-29-44, by Laws 1977, ch, 216, § 16. 


ANNOTATIONS 


Lack of jurisdiction to deny credit for time served 
on probation, — Where defendant, who was convicted of 
DWI, violated probation and the district court did not re- 
voke defendant's probation before the probationary period 
expired, the court lost jurisdiction under Section 31-20-8 
NMSA 1978 to deny defendant credit for time served on 
probation as provided in Subsection § of Section 66-8-102 
NMSA 1978, State v. Ordunez, 2010-NMCA-095, 148 N.M, 
620, 241 P.3d 621, cert. granted, 2010-NMCERT-010, 49 
N.M. 64, 243 P.3d.1146. . 

Order of unsatisfactory completion not autho- 
rized. — A trial court is without jurisdiction to enter an 
order of unsatisfactory completion after the probation pe- 
riod ends. State v, Lara, 2000-NMCA-078, 129 N.M, 391, 
9 P.3d.74, 

A trial court is not deprived of jurisdiction to 
revoke probation if a defendant's original proba- 
tionary period expires while the defendant is an 
absconder. — Where defendant was convicted. of bat- 
tery in magistrate court, received a suspended sentence, 
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was placed on probation in lieu of serving a prison sen- 
tence, violated the terms of his probation and could not 
be located to answer for this violation until after the 
period of his suspended sentence expired, the magis- 
trate court had the authority to issue its order revoking 
defendant's original probationary sentence and impos- 
ing a new sentence, because defendant's probationary 
period did not run from the date the magistrate court 
issued the bench warrant to the date of defendant's ar- 
rest, The phrase "whenever the period of suspension ex- 
pires” cannot be read to include those instances when 
a probationary period expires while a defendant has 
absconded after allegedly violating probation. State v. 
Begay, 2017-NMSC-009, rev'g 2016-NMCA-039, 368 
P.3d 1246, 

Difference between suspension and deferral is 
that suspension involves a sentence imposed while defer- 
ral does not, With suspension, the sentence having been 
imposed, the court cannot later alter the sentence up- 
wards. With deferral, no sentence having been imposed, 
the court may give any sentence it could originally have 
given, State v. Kenneman, 1982-NMCA-145, 98 N.M., 794, 
653 P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. 

Defendant's probation could not be revoked after 
it had expired. — Where, in 2004, defendant pleaded 
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guilty to a fourth-degree aggravated DWI; in 2007, de- 
fendant was arrested for another DWI in violation of the 
2004 probation conditions; on September 7, 2007, the 
State filed a petition to revoke defendant probation; the 
district court scheduled a probation revocation hearing for 
October 25, 2007 and later reset the hearing for Decem- 
ber 20, 2007; and the applicable statutory provisions of 
Section 66-8-102 NMSA 1978 governing sentence credit 
for time served on probation were those in effect in 2004, 
which gave defendant full credit for time served on proba- 
tion, not those in effect in 2007, which gave defendant no 
credit for time served on probation; and under the 2004 
version of the statute, defendant's probation was sched- 
uled to expire on October 19, 2007, defendant's probation 
had expired before the probation revocation hearing and 
the district court did not have authority to revoke defen- 
dant's probation. State v. Ordwnez, 2012-NMSC-024, 283 
P.3d 282. 

The district court is divested of jurisdiction when 
a probation term expires, and the expiration of ju- 
risdiction cannot be waived. — This section divests 
the district court of jurisdiction to revoke a defendant's 
probation when a probation term expires, and this loss of 
jurisdiction is unaffected by a defendant's waiver of the 
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time limits within which a revocation hearing must be 
held after a violation of probation is alleged, and staying 
revocation proceedings to determine the defendant's com- 
petency likewise does not toll the district court's loss of 
jurisdiction. State v. Godkin, 2015-NMCA-114. 

Where defendant appealed the denial of his motion to 
dismiss for lack of jurisdiction. following remand from a 
prior appeal in which the New Mexico court of appeals 
remanded the case for a competency evaluation and for 
a new revocation hearing, the district court was without 
jurisdiction to revoke defendant's probation when the 
probation period expired prior to the revocation hearing, 
and the stay of proceedings to determine competency like- 
wise did not toll defendant's probation, State v. Godkin, 
2015-NMCA-114. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
to assistance of counsel at proceedings to revoke proba- 
tion, 44 A.L.R.3d 306. 

Loss of jurisdiction by delay in imposing sentence, 98 
A.L.R.3d 605. 

Pardoned or expunged conviction as "prior offense" un- 
der state statute or regulation enhancing punishment for 
subsequent conviction, 97 A.L,R.5th 293, 


31-20-9. Completion of total term of deferment. 


Whenever the period of deferment expires, the defendant is relieved of any obligations imposed 
on him by the order of the court and has satisfied his criminal liability for the crime, the court 


shall enter a dismissal of the criminal charges. 


History: 1953 Comp., § 40A-29-22, enacted by Laws 
1963, ch. 303, § 29-22; and recompiled as 1953 Comp., 
§ 40A-29-45, by Laws 1977, ch. 216, § 16, 


ANNOTATION © 


Difference between suspension and deferral is 
that suspension involves a sentence imposed while defer- 
ral does not. With suspension, the sentence having been 
imposed, the court cannot later alter the sentence up- 
wards. With deferral, no sentence having been imposed, 
the court may give any sentence it could originally have 
given. State v. Kenneman, 98 N.M. 794, 658 P.2d 170 (Ct. 
App.), cert. denied, 99 N.M. 47, 653 P.2d 878 (1982). 

Legislature authorized to define court's jurisdic- 
tion over sentencing. — It is within the power of the 
legislature alone to define the court's jurisdiction over the 
sentencing of offenders. State v. Travarez, 99 N.M. 309, 
657 P.2d 636 (Ct. App. 1983). 

‘Court lacks jurisdiction in probation revocation 
matter when period of deferred sentence expires. — 
This section relieves the defendant of any obligations imposed 
on him by order of the court when the period of his deferred 
sentence expires, and he is deemed then to have satisfied his 
liability for the crime. The trial court thereafter lacks juris- 
diction to proceed in a probation revocation matter, State v. 
Travarez, 99 N.M. 309, 657 P.2d 636 (Ct. App. 1983). 

Prior conviction, not prior sentence, is disposi- 
tive for repeat offender status. — Where defendant 
was convicted of drug charges in New Mexico; the New 
Mexico court deferred defendant's sentence for a two-year 


31-20-10. Character of order. 


probationary period; the deferred sentence was a final 
judgment subject to appeal; and after defendant success- 
fully completed the probation, defendant was entitled to 
have the New Mexico charges dismissed, the deferred 
sentence was a prior conviction for purposes of sentence 
enhancement. United States v. Meraz, 998 F.2d 182 
(10th Cir. 1993). 

Sex offender registration. — When a deferred sen- 
tence expires and charges are dismissed, a conviction is 
not eradicated: thus, a defendant convicted under the Sex 
Offender Registration and Notification Act, Sections 29- 
11A-1 to 29-11A-8 NMSA 1978, is still subject to the 
registration requirements of that act. State v. Brothers, 
2002-NMCA-110, 183 N.M. 36, 59 P.3d 1268, cert. denied, 
133 N.M. 30, 59 P.3d 1262 (2002). 

Restoration of right to vote. — A person seeking res- 
toration of franchise after a suspended sentence must go 
to the governor for relief, but a dismissal order under this 
section is intended to restore the right to vote automati- 
cally, 1973 Op. Att'y Gen. No. 73-44. 

Restoration of firearms privileges. — A defendant 
who receives a deferred sentence is not subject to the 
criminal sanctions imposed by Section 30-7-16 NMSA 
1978, governing receipt, transportation or. possession of 
firearms by felons. Firearms privileges are automatically 
restored when a person successfully completes the period 
of a deferred sentence. 1988 Op. Att'y Gen. No. 88-03. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Par- 
doned or expunged conviction as "prior offense" under 
state statute or regulation enhancing punishment for sub- 
sequent conviction, 97 A.L.R.5th 293. 


An order deferring or suspending sentence for the purposes of appeal shall be deemed a final 


judgment. 
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History: 1953 Comp., § 40A-29-23, enacted by Laws 
19638, ch. 303, § 29-23; and recompiled as 1953 Comp., 
§ 40A-29-46, by Laws 1977, ch. 216, § 16. 


ANNOTATIONS 


Prior conviction, not prior sentence, is dispositive 
for repeat offender status. — Where defendant was 
convicted of drug charges in New Mexico; the New Mexico 
court deferred defendant's sentence for a two-year proba- 
tionary period; the deferred sentence was a final judgment 
subject to appeal; and after defendant successfully com- 
pleted the probation, defendant was entitled to have the 
New Mexico charges dismissed, the deferred sentence 'was 
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a prior conviction for purposes of sentence enhancement. 
United States v. Meraz, 998 F.2d 182 (10th Cir. 1993). 

It is solely within province of legislature to es- 
tablish penalties for criminal behavior. State v. Lack, 
1982-NMCA-111, 98 N.M. 500, 650 P.2d 22, cert. denied, 
98 N.M. 478, 649 P.2d 1391. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Redue- 
tion by appellate court. of punishment imposed ‘by trial 
court, 29 A.L.R, 313, 89 A.L.R. 295. 

Acceptance of probation, parole or suspension of sen- 
tence as waiver of error or right to appeal or to move for: 
new trial, 117 A.L.R. 929. 

Appealability of order suspending:imposition or execu- 
tion of sentence, 51 A.L.R.4th 939. 


31-20-11. Credit for time pending appellate review. 


A person convicted of a felony in the district court and held in official confinement while awaiting 
the outcome of an appeal, writ of error to, or writ of certiorari from, a state or federal appellate court 
or prior to his release as a result of postconviction proceedings or habeas corpus, shall be given credit 
for the period spent in confinement against any sentence finally imposed for that offense. 


History: 1953 Comp., § 40A-29-24, enacted by Laws 
1967, ch. 221, § 1; and recompiled as 1953 Comp., § 
40A-29-47, by Laws 1977, ch. 216, § 16. 


ANNOTATIONS 


Section operates prospectively. — This section 
was enacted in 1967 and operates prospectively only. De- 
fendant's motion for retroactive application provided no 
grounds for post-conviction relief under Rule 1-093 NMRA. 
State v. Montoya, 1968-NMSC-113, 79 N.M, 353, 443 P.2d 
743 (decided under prior law), 

"Official confinement". — Official confinement, in this 
section, includes an electronic monitoring program (EMP) 
within a community, custody program. State v, Frost, 
2003-NMCA-002, 1383 N.M. 45, 60 P.38d 492, cert, denied, 
133 N.M, 126, 61 P.3d 835. 

Judgment suspending firearm enhancement provi- 
sionoforiginalsentencevoid,and nocreditaccrued.— 
Since a judgment purporting to suspend a firearm en- 
hancement provision of an original sentence is void, where 
the defendant is not sentenced to serve any time of official 
confinement, he cannot be said to have served any portion 


thereof and he cannot be held to have accrued a right to 
a credit against, the enhanced portion of his sentence as 
later imposed. Double jeopardy does not attach, and a re- 
sentencing for the mandatory enhancement provision of 
Section 31-18-16 NMSA 1978 must stand. State v. Aguilar, 
1982-NMCA-116, 98 N.M. 510, 650 P.2d 32, cert. denied, 
98 N.M. 478, 649 P.2d 1391, 

No credit allowed for void conviction when de- 
fendant convicted again. — Defendant discharged on 
writ of habeas corpus after his sentence was held void was 
not entitled to credit for time served for void ‘conviction 
when he was convicted again for same crime: State v. Se- 
dillo, 1968-NMSC-049, 79.N.M. 9, 439 P.2d 226. 

Credit given for time served on original invalid 
conviction. — A prisoner, after being awarded a new 
trial and having again been convicted of the crime origi- 
nally charged, is entitled to credit for time he spent in cus- 
tody from the time of his first conviction. 1969 Op. Att'y 
Gen. No. 69-114, 

Am. Jur, 2d, A.L.R, and C.J.S. references. — Com- 
putation of incarceration time. under work-release or 
"hardship" sentences, 28 A.L.R.4th 1265, 


31-20-12. Credit for time prior. to conviction. 


A person held in official confinement on suspicion or charges of the commission of a felony shall, 
upon conviction of that or a lesser included offense, be given credit for the period spent in presen- 
tence confinement against any sentence finally imposed for that offense. 


History: 1953 Comp., § 40A-29-25, enacted by Laws 
1967, ch, 221, § 2; and recompiled as 1953 Comp., § 
40A-29-48, by Laws 1977, ch. 216, § 16. 


ANNOTATIONS 


Legislative intent. — The legislative intent in enactt- 
ing Section 31-20-12 NMSA 1978 was to entitle a.defen- 
dant to one day's credit against his total sentence for each 
day spent in presentence confinement. State v. Aaron, 
1985-NMCA-060, 103 N.M. 138, 703 P.2d 915. 

Applying credit. — Section 31-20-12 NMSA 1978 does 
not authorize presentence confinement credit unless the 
confinement was in connection with the offense charged. 
If, however, the defendant is held in confinement prior to 
trial or sentencing, simultaneously on two or more charges, 
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presentence confinement credit should be given. State v. 
Page, 1984-NMCA-012, 100 N.M. 788, 676 P.2d 1353. 

Constitutionality. — New Mexico's good time credit 
statutory scheme does not offend the constitutional guar- 
antee of equal protection of the law; it is reasonable not to 
award good time credits for presentence confinement to 
detainees who are presumed innocent and therefore are 
not yet subject to rehabilitation efforts or to compulsory 
labor requirements, especially when they are held without 
systematic evaluation in county jails lacking rehabilita- 
tion programs. State v. Aqui, 1986-NMSC-048, 104 N.M, 
345, 721 P.2d 771, cert. denied, 479 U.S. 917, 107 S. Ct. 
321, 93 L. Ed. 2d 294 (1986). 

Double jeopardy. — Failure to allow good time credit 
for presentence confinement does not subject a prisoner 
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to double jeopardy. Enright v. State, 1986-NMSC-070, 104 
N.M. 672, 726 P.2d 349. 

Equal protection and due process, — New Mex- 
ico's statutory scheme, which does not allow good time 
credit for presentence confinement, does not offend the 
equal protection and due process guarantees of the New 
Mexico and United States constitutions. Enright v, State, 
1986-NMSC-070, 104 N.M, 672, 726 P.2d 349. 

Equal protection does not compel retroactive ap- 
plication. — The equal protection guarantee of the state 
and federal. constitutions.does not compel a retroactive 
application of the provisions of:this section, which gives 
credit for time served prior to conviction. State v. Sedillo, 
1968-NMCA-033, 79 N.M. 255, 442 P.2d 213. 

Failure to give retroactive effect did not violate equal 
protection provisions of the state and federal constitu- 
tions, State v. Dalrymple, 1968-NMCA-083, 79 N.M. 670, 
448 P.2d 182. 

No violation due to newly created right. — There 
is no denial of equal protection of the laws in failing to 
give retroactive effect to a newly created right which al- 
lows credit for presentence confinement. State v. Thomas, 
1968-NMCA-043; 79 N.M. 346, 443 P.2d 516 

Statute inapplicable to sentence before its ef- 
fective date. — This act became effective in 1967. 
The statute is not applicable to a sentence which was 
imposed upon defendant in 1963. To so apply it would 
require that it be given retrospective effect. State v. Pa- 
dilla, 1968-NMCA-004, 78 N.M. 702, 437 P.2d 163. 

No retroactive effect where presentence confine- 
ment preceded effective dates, — Where defendant's 
presentence confinement time occurred prior to the effec- 
tive date of this section, the statute is not to be given ret- 
roactive effect, State v, Luna, 1968-NMCA-041, 79 N.M., 
307, 442 P.2d 797. 

Purpose of section. — The purpose of this section is 
to give some relief to persons who, because of an inabil- 
ity to obtain bail, are held in custody, State v. Howard, 
1989-NMCA-029; 108 N.M. 560, 775 P.2d 762;.cert. denied, 
108 N.M, 433, 773 P.2d 1240. 

Section has been strictly interpreted, with: : re- 
sulting benefits to the defendant. State v. Ramzy, 
1982-NMCA-113, 98.N.M. 436, 649 P.2d 504. 

Compliance with 31-18-21 NMSA .1978. — Sec- 
tion 31-18-21 NMSA 1978 mandates that a sentence for 
a felony committed while serving a sentence in a penal 
institution run consecutive to the prior sentence. It is im- 
possible to grant "presentence" confinement credit concur- 
rent with time served on the prior sentence and comply 
with that section, which requires that the sentences run 
consecutively. State v. Facteau, 1990-NMSC-040, 109. N.M. 
748, 790. P.2d.1029., 

Sentence must have been direct result of felony 
committed, — This section allows for presentence con- 
finement credit only if the sentence was a direct result of 
the felony committed. State v. Facteau, 1990-NMSC-040, 
109 N.M. 748, 790 P.2d 1029, 

Defendant was entitled to presentence confine- 
ment credit where charges related to the sentence 
triggered probation revocation. — Where defendant 
was convicted of possession of methamphetamine, aggra- 
vated fleeing of a law enforcement officer, and resisting, 
evading or obstructing an officer after leading law en- 
forcement on a vehicle chase from Logan, New Mexico to 
Tucumcari, New Mexico and, after stopping and exiting 
the vehicle, leading the officers on a foot chase until he 
was located in a shed in possession of methamphetamine, 
and where, at the time.of his arrest, defendant. was serv- 
ing a term of probation in two separate criminal cases, 
and where, at sentencing, the district court denied defen- 
dant presentence confinement credit for the time spent 
in custody due to his probation violations, it was error to 
deny presentence confinement credit, because the charges 
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in the instant case led to defendant's probation’ being 
revoked and triggered defendant's confinement. State v. 
French, 2021-NMCA-052. 

Discretion of court to determine time credited. 
— It is for the trial court to determine at the time of sen- 
tencing, from relevant documents or other evidence to be 
made a part of the record, the specific presentence confine- 
ment to be credited against any sentence finally imposed 
for offenses‘on which an accused has been held. Stewart v. 
State, 1991-NMSC-095, 112 N.M. 653, 818 P.2d 854. 

Discretion not to apply pre-sentence confinement 
credit to probation time. — Under Section 31-20-12 
NMSA 1978, it is within discretion of the district court 
not to credit pre-sentence confinement credit to probation 
time. State.v. Nieto, 2018-NMCA-065, 303 P.3d 855, cert. 
denied, 2013-NMCERT-004, 

Where defendant spent: 103 days in custody ‘pending 
trial for aggravated assault; defendant's sentence of three 
years' imprisonment was’ suspended and defendant: was 
ordered to complete a three-year period of probation; the 
district court ordered that if defendant's probation were 
revoked, defendant would be given credit for defendant's 
pre-sentence confinement of 103 days; and the district 
court declined to apply the pre-sentence confinement credit 
to defendant's probation sentence, the district court did 
not abuse its discretion, State v. Nieto, 2018-NMCA-065, 
303 P.3d 855, cert. denied, 2013-NMCERT-004, 

Credit» for multiple DWI offenses. — Because the 
legislature provides in Section 66-8-102 NMSA 1978 that, 
for a first DWI offender, time spent in jail prior to con- 
viction is to be credited against the offender's sentence, 
and because fourth and subsequent offenders are felons, 
who are also granted such credit pursuant to this section, 
the legislature's silence as to second and third offenses 
implies an intent to afford courts discretion to grant 
credit to third and fourth offenders. State v. Martinez, 
1998-NMSC-023, 126 N.M. 39, 966 P.2d 747. 

Court may revise sentence to give credit. — Rule 
93, N.M.R. Civ. P. (now Rule 1-093 NMRA), specifically au- 
thorizes the trial court to, correct a sentence. McCroskey v, 
State, 1970-NMCA-109, 82 N.M. 49, 475 P.2d 49 (decided 
under prior law): 

No time limit for request for credit. — The autho- 
rization contained: in Rule 93, N:M:R. Civ. .P. (now Rule 
1-093 NMRA), is not limited to the term of court during 
which the incorrect sentence was imposed as a motion for 
such relief may be made at any time. McCroskey v. State, 
1970-NMCA-109, 82 N.M. 49, 475 P.2d 49 (decided under 
prior law). 

Credit to equal presentence confinement period, — 
A defendant is entitled to one day's credit against his total 
sentence for each day spent in presentence confinement. 
Regardless of whether the sentences for multiple-felonies 
are to run concurrently or consecutively, credit: is given 
only for that period actually spent in presentence confine- 
ment, State v, Howard, 1989-NMCA-029, 108 N.M, 560, 
775 P.2d 762, cert. denied, 108 N.M. 433; 773 P.2d 1240, 

How credit should be granted. — A one-day credit 
should be granted for every 24 hours; or fraction thereof, 
For, example; if someone is arrested at 10:00 p.m. and re- 
leased at 9:30 a.m, the next morning, he or she should 
only get:a one-day credit because the confinement is less 
than 24 hours, If, on the other hand, someone is arrested 
at 8:00 a.m. and released at 9:30 a.m. the following day, 
the confinement would amount to a two-day credit be- 
cause the confinement exceeded a 24 hour period. State 
v. Miranda, 1989-NMCA-068, 108 N.M. 789, 779 P.2d 976, 
cert. denied, 108 N.M. 771, 779 P.2d 549. 

No multiplication by number of sentences. — Pre- 
sentence confinement credit is not to be multiplied by the 
number. of different sentences imposed. State v. Miranda; 
1989-NMCA-068, 108 N.M. 789,779 P.2d 976, cert. denied, 
108 N.M. 771, 779 P.2d 549. 
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Consecutive and concurrent sentences. — An 
offender who receives consecutive sentences is en: 
titled to presentence incarceration credit only once 
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against the aggregate of all the sentences, while an_ 
offender sentenced to concurrent terms in effect re-- 


ceives credit against each sentence. State v, Miranda, 
1989-NMCA-068, 108 N.M. 789, 779 P.2d 976, cert, de- 
nied, 108 N.M. 771, 779 P.2d 549. 

"Double credit". — Where defendant: was out on 
bond for aggravated battery, arrested for a second crime 
of domestic violence, had his bond revoked, and was in- 
carcerated until his trials on the separate charges, and 
was convicted on both charges; he did not have a right to 
presentence credit for the entire time of his presentence 
incarceration against both consecutive sentences. State v. 
Romero, 2002-NMCA-106, 132 N.M. 745, 55 P.3d 441, cert. 
denied, 132 N.M. 732, 55 P.3d 428. 

Presentence confinement must be for crime 
charged. — This section was not applicable to prisoner 
who pleaded guilty to a misdemeanor committed in the 
state penitentiary while he was serving a prior sentence, 
and sought credit on his sentence for the days which 
elapsed between the day he was served with a warrant for 
his arrest and the day when judgment and sentence was 
entered on his plea of guilty, as confinement during this 
period was pursuant to his prior sentence. State v; Brew- 
ton, 1971-NMCA-120, 83 N.M. 50,487 P.2d 1355. 

The decisive factor in allowing credit for presentence 
confinement in a case is whether the confiriement was 
actually related to the charges of that particular case. 
It is not necessary that the confinement be related ex- 
clusively to the charges in question. State v. Ramzy, 
1982-NMCA-113, 98 N.M. 436, 649 P.2d 504. 

This section does not authorize credit for presentence con- 
finement that is not actually related to the charges of the par- 
ticular. offense. State v. Laskay, 1986-NMCA-008, 103 N.M. 
799, 715 P.2d 72, cert. denied, 103 N.M. 798, 715 P.2d 71. 

The determinative issue for presentence confine- 
ment credit is whether the basis for the confinement 
was actually related to the charge upon which the final 
conviction and sentence are based. State v. Miranda, 
1989-NMCA-068, 108 N.M. 789, 779 P.2d 976, cert. denied, 
108 N.M. 771, 779 P.2d 549. 

Confinement for multiple offenses. — It is not 
necessary that the confinement in question relate exclu- 
sively to the charges against which a defendant seeks 
credit. Since the defendant in this case was in a Texas 
jail on both a Texas charge and a New Mexico warrant, 
he was entitled to credit in New Mexico. State v. Barrios, 
1993-NMCA-138, 116 N.M. 580, 865 P.2d 1224. 

Credit for time served on invalidated guilty plea. — 
The defendant was entitled to time served pursuant to a 
sentence on an invalidated guilty plea even though the 
counts‘on which she was convicted at trial were different 
from the counts to which she had pleaded guilty; there 
was a causal connection between the charges on which the 
defendant was convicted and the sentence pursuant to the 
invalidated plea. State v. Wittgenstein, 1995-NMCA-010, 
119 N.M. 565, 893 P.2d 461. 

If transfer of confinement unrelated to charge 
in question, no confinement credit. — Where the de- 
fendant is already confined on an unrelated charge and 
there is a transfer of the place of confinement, the actual 
confinement being unrelated to the charge in question, 
the trial court is correct in denying the defendant's mo- 
tion for presentence confinement credit. State v. Orona; 
1982-NMCA-143, 98 N.M. 668, 651 P.2d 1312. 

Presentence confinement credit properly 
awarded. — The trial court had discretion to award 
defendant presentence confinement credit for that time 
spent in custody after his parole was revoked based on the 
drug paraphernalia charge for which he was ultimately 
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sentenced in this case. State v. Irvin, 1992-NMCA-121, 
114 N.M. 597, 844 P.2d 847. 


The fact that defendant was hospitalized following his 
being taken into custody did not preclude award of pre- 
sentence confinement credit for the time spent in the hos- 
pital. State v. Watchman, 1991-NMCA-010, 111 N.M. 727, 
809 P.2d 641, cert. denied, 111 N.M. 529, 807 P.2d 227, 
overruled in part on other grounds by State v. Hosteen, 
1996-NMCA-084, 122 N.M. 228, 923 P.2d:595. 

Confinement in mental hospital after arrest con- 
stitutes "official confinement", — Defendant was com- 
mitted under Section 31-9-1 NMSA 1978 to the state hos- 
pital and confined therein for 463 days after being found 
incapable of assisting in his defense on pending felony 
charges, lacking in the mental capacity to stand trial, 
and in need of care, custody and treatment in a mental 
hospital, with provision that he be at all times under 
maximum ‘security conditions and not be released with- 
out further written order of the court, it was held that de- 
fendant had been under official confinement on charges 
of committing a felony and was therefore entitled-under 
this statute to credit against his sentence for presentence 
confinement time spent in the hospital. State v. La Badie, 
1975-NMCA-032, 87 N.M. 391, 534 P.2d 483. 

Mental hospital confinement. — Confinement in 
a mental hospital after arrest constitutes "official con- 
finement", as outlined in this section. State v, Miranda, 
1989-NMCA-068, 108 N.M. 789, 779 P.2d 976, cert. denied, 
108 N.M. 771, 779 P.2d 549. 

Electronic monitoring program. — A defendant: is 
entitled to presentence confinement credit for time under 
house arrest pursuant to an electronic monitoring pro- 
gram if the defendant is in constructive custody and can 
be punished for escape for non-compilance with the house 
arrest order, State v. Duhon, 2005-NMCA-120, 188 N.M. 
466, 122 P.3d 50, cert. quashed, R06 Di ee Es 139 
NM. 352, 132 P.3d 1038. 

Voluntary treatment program ‘Abt “confinement" 
under this section. — Presentence confinement credit 
against a felony DWI jail sentence may not be given for time 
spent in an inpatient alcohol treatment program, where the 
state did not require defendant's participation in the pro- 
gram and exercised no control over him while he was in the 
program. State v. Clah, 1997-NMCA-091, 124 N.M. 6, 946 
P.2d 210, cert. denied, 123 N.M. 626, 944 P.2d 274. 

House arrest as "official confinement". — Time spent 
outside of jail may qualify as "official confinement" for the 
purposes of receiving presentence confinement credit under 
this section when: (1) a court has entered an order releasing 
the defendant from a facility but has imposed limitations 
on the defendant's freedom of movement, or the defendant 
is in the actual or constructive custody of state or local law 
enforcement or correctional officers; and (2) the defendant 
is punishable for a crime of escape if there is an unau- 
thorized departure from the place of confinement or other 
non-compliance with the court's order, State v, Fellhauer, 
1997-NMCA-064, 123 N.M. 476, 943 P.2d 123, cert. Widemicd, 
123.N.M. 446, 942 P.2d 189. 

Condition that a drunk driving defendant remain at 
his home at all times except to attend alcohol counseling, 
work, or religious services was a sufficient limitation on 
his freedom of movement to meet the first subprong of the 
Fellhauer test and to therefore entitle him to presentence 
credit for time spent under house arrest. State v. Guillen, 
2001-NMCA-079, 130 N.M. 803, 32 P.3d 812. 

Presentence' confinement credit allowed where 
conditions of release were sufficiently onerous to be 
deemed official confinement. — Where defendant was 
charged with kidnapping, attempted first-degree murder, 
aggravated burglary with a deadly weapon, or in the alter- 
native, aggravated burglary by battery, aggravated battery 
with a deadly weapon, or alternatively, resulting in great 
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bodily harm, aggravated assault with a deadly weapon, and 
child abuse, and where, following defendant's arrest, the dis- 
trict court ordered defendant released from jail into third- 
party custody under conditions that defendant was required 
to be on pretrial service supervision, required to abide by 
all conditions set by the court and pretrial services, prohib- 
ited from leaving his residence without prior permission of 
pretrial services, and required to submit to GPS monitor- 
ing to ensure compliance, the district court erred in denying 
defendant presentence confinement credit where defendant 
was subject to limitations on movement such that he could 
have been charged with escape from a community custody 
release program if there was an unauthorized departure 
from the place of confinement or other non-compliance with 
the court's order. Defendant's freedom of movement was suf- 
ficiently onerous to be deemed official confinement, entitling 
him to presentence confinement credit. State v. Hansen, 
2021-NMCA-048, cert. denied. 

Defendant was not entitled to presentence con- 
finement credit for pretrial release that was insuf- 
ficiently restrictive. — Where defendant was convicted 
of two counts of criminal sexual penetration of a minor 
in the second degree, and where, at sentencing, the dis- 
trict court entered a judgment and sentence that credited 
defendant with 205 days of presentence confinement and 
additional time spent incarcerated prior to sentencing, 
but denied credit for pretrial release where defendant was 
subject.to a conventional curfew, the trial court did not err 
in determining that defendant was not entitled to credit 
for time he spent on conditions of release because the con- 
ditions were insufficiently restrictive. State v. Figueroa, 
2020-NMCA-007, cert. denied. 

When no credit authorized by section. — If a past 
confinement is not in connection with the present offense 
charged, this section does not authorize a credit. State v. 
Barefield, 1979-NMCA-060, 92 N.M. 768, 595 P.2d 406. 

Defendant was not entitled to 11: months of pre- 
sentence confinement credit. against his sentence. for 
escape from the penitentiary, where he was serving time 
on a burglary charge when he escaped, where he was cap- 
tured and was immediately incarcerated to continue to 
serve time on his burglary charge, and where he was: later 
sentenced to an additional nine years for the escape to 
run consecutively to his original charge. State v. Facteau, 
1990-NMSC-040, 109 N.M. 748, 790 P.2d 1029. 

Conditions of confinement not relevant. — When 
the defendant had not appeared for sentencing following a 
guilty plea, was later found in California serving a sentence 
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for another crime, and a New Mexico detainer was lodged 
against him as a result of which the conditions of his con- 
finement became more onerous, he was not entitled to credit 
for the time served in California after lodging of the de- 
tainer since his confinement there was not due to the New 
Mexico ‘charges. State v. Ruiz, 1995-NMCA-098, 120 N.M. 
420, 902 P.2d 575, cert. denied, 120 N.M. 394, 902 P.2d 76. 

Application to delinquent offenders. — The pre- 
sentence confinement credit provided for in Sections 31- 
18-15,3 and 31-20-12 NMSA 1978 applies only to serious 
youthful offenders sentenced as adults, and not to a child 
adjudicated as a delinquent offender for a lesser-included 
offense. State v. Nanco, 2012-NMCA-109, 288 P.3d 527, 
cert. granted, 2012-NMCERT-010. 

Where the child, who was fifteen years old, was charged 
with committing first degree murder and two counts of tam- 
pering with evidence, and the jury determined that the child 
had committed the delinquent acts of voluntary manslaugh- 
ter and one count with tampering with evidence, the child 
was not entitled to presentence confinement credit for the 
twenty-five months the child was detained in a juvenile de- 
tention facility before the district court adjudicated the child 
a delinquent offender. State v. Nanco, 2012-NMCA-109, 288 
P.3d 527, cert. granted, 2012-NMCERT-010. 

Application of section prospective only. — All per- 
sons convicted of a felony or of a lesser included offense, as 
of March 31, 1967, are to be given credit against any sen- 
tence imposed for that offense for all time spent in presen- 
tence confinement. This section is prospective only, and 
does not apply to those convicted before that date. 1973 
Op. Att'y Gen. No. 73-66. 

Law reviews. — For note, "Home Alone: Why House 
Arrest Doesn't Qualify for Presentence Confinement 
Credit in New Mexico - State v. Fellhauer," see 28 N.M.L. 
Rev. 519 (1998). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Time 
which convict spends in hospital as credit on his sentence, 
62 A.L.R. 246. 

Right of state or federal prisoner to credit for time 
served in another jurisdiction before delivery to state or 
federal authorities, 18 A.L.R.2d 511. 

Right to credit for time served under void sentence, 35 
A.L.R.2d 1283. ° 

Computation of incarceration time under work-release 
or "hardship" sentences, 28 A.L.R.4th 1265. 

Validity, construction, and application of concurrent- 
sentence doctrine - state cases, 56 A.L.R.5th 385. 


31-20-13. Conditional discharge order; exception. 


A. When a person who has not been previously convicted of a felony offense is found guilty of 
a crime for which a deferred or suspended sentence is authorized, the court may, without entering 
an adjudication of guilt, enter a conditional discharge order and place the person on probation on 
terms and conditions authorized by Sections 31-20-5 and 31-20-6 NMSA 1978. A conditional dis- 
charge order may only be made available once with respect to any person. 


B. 


of guilt and proceed as otherwise provided by law. 
C. The court shall not enter a conditional discharge order for a person found guilty of driving a 
motor vehicle while under the influence of intoxicating liquor or drugs, pursuant to the provisions 


of Section 66-8-102 NMSA 1978. 


History: Laws 1993, ch. 283, § 2 enacted as 31-20-7 
NMSA 1978 and recompiled as 31-20-13 NMSA 1978; 
1994, ch. 15, § 1. 

The 1994 amendment, effective February 25, 1994, 
added "exception" at the end of the section heading, added 
the second sentence in Subsection A and added Subsection C. 
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If the person violates any of the conditions of probation, the court may enter an adjudication 


Compiler's notes. — Laws 1993, ch. 283, § 2 enacted 
this section as a new 31-20-7 NMSA 1978. However, this 
section has been compiled as 31-20-13 NMSA 1978 in 
order to avoid confusion with repealed section 31-20-7 
NMSA 1978 which has been construed or cited in a num- 
ber of New Mexico decisions. 
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ANNOTATIONS 


A conditional discharge is not a conviction. — 
Where the district. court had entered a conditional, dis- 


charge order. in a prior criminal proceeding against. de-< 


fendant; the order was entered without an adjudication 
of guilt and with a sentencing term; defendant's, proba- 
tion was subsequently revoked and defendant was placed 
back on probation; a year later, defendant's probatign was 
again revoked and the district court ordered that defen- 
dant be incarcerated; and the district court did not revoke 
defendant's conditional discharge, the district court did 
not: err by dismissing a later felon in possession charge 
against defendant on the ground that defendant's condi- 
tional discharge had not been revoked and could not serve 
as the predicate felony for the felon in possession. charge. 
State v. Harris, 2018-NMCA-031, 297 P.3d 374. 

A conditional discharge constitutes a "prior 
sentence" for federal sentencing purposes, — 
Where defendant pled guilty to possession with intent 
to distribute controlled substances in federal court,.de- 
fendant's conditional discharge in a prior state crimi- 
nal proceeding was considered.a "prior sentence" rather 
than a prior conviction for purposes, of federal sentenc- 
ing, because.the New Mexico conditional discharge stat- 
ute requires a finding of guilt. United States v. Ornelas- 
Yanez, 77 F.Supp,3d 1083 (D.N.M. 2014) 

An ‘offender subject. to _a conditional discharge 
is still "under indictment" for purposes of federal 
firearms statute. — An offender subject to a condi- 
tional discharge in state court is still "under indictment" 
within the meaning of federal firearms statute, 18 U.S.C. 
§ 922(n), until the condition, the completion of the term of 
probation, is met, because under a conditional discharge, 
the charges in the indictment are not extinguished upon 
the guilty plea or, verdict, but remain in suspension un- 
til the defendant completes his term of probation. United 
States v. Saiz, 797 F.8d 858 (10th. Cir, 2015) 

Where defendant committed federal firearms offenses 
while still on probation in state court pursuant to a condi- 
tional discharge where he pleaded guilty to burglary, lar- 
ceny and battery, and where the state district court judge 
placed defendant on probation without an adjudication of 
guilt on the state crimes, the federal district, court judge 
did not err in adding two sentencing enhancements af- 
ter finding that defendant was "under indictment" for 
the state crimes as long as he was subject. to the terms 
of conditional discharge and, therefore, had been under 
indictment when he committed the federal crimes. United 
States v, Saiz, 797 F.8d 853 (10th. Cir, 2015) 

The conditional discharge statute does not grant 
the authority to expunge criminal records. State v. 
C. L., 2010-NMCA-050, 148.N.M. 837, 242 P.3d 404. 

Failure to show exceptional circumstances to 
expunge criminal records. — Where defendant was 
charged as an accessory;to negligent child abuse; defen- 
dant pleaded guilty to child abuse resulting.in great bodily 
harm; defendant was granted a conditional discharge and 
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was released early due to defendant's satisfactory compli- 
ance with the terms of release; defendant was denied em- 
ployment opportunities as a result of defendant's criminal 
record; defendant had been industrious and continued de- 
fendant's education; and defendant had no prior criminal 
record, assuming that the district court has inherent au- 
thority to order the expungement of criminal records, de- 
fendant failed to demonstrate the existence of exceptional 
circumstances necessary to exercise that authority. State v. . 
C. L., 2010-NMCA-050, 148 N.M. 837, 242 P.3d:404. 

Legislative intent. — The legislature's intent is that a 
defendant receive credit for time served on supervised pro- 
bation under the terms of a conditional discharge. State v. 
Leslie, 2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. 

This section provides an exception for certain 
first-time felons whose convictions meet requirements 
in addition to the eligibility requirements for a deferred or 
suspended sentence. State v. Leslie, 2004-NMCA-106, 136 
N.M. 244, 96 P.3d 805. 

Subsection A of this section expressly incorpo- 
rates probation statutes that apply to a person serving 
a deferred sentence. State v; Leslie, 2004-NMCA-106, 136 
N.M. 244, 96 P.3d 805. 

Person who is eligible to receive conditional dis- 
charge is by definition one who is entitled to a deferred 
sentence. State v, Leslie; 2004-NMCA- 106, 186 N.M. 244, 
96 P.3d 805. 

Deferred sentence modified: to Gonditionnl dis- 
charge. — Modification from a deferred sentence toa 
conditional discharge was.an authorized sentence reduc- 
tion under this section and Rule 5-801 NMRA. State v. 
Herbstman, 1999-NMCA-014, 126 N.M. 683, 974 P.2d 177. 

Sex offender registration. — A» person granted . 
a conditional discharge under this section is not re- 
quired to register as a sex offender. State v: Herbstman, 
1999-NMCA-014, 126 N.M. 683, 974 P.2d 177. 

Notice requiring defendant to register’as a sex offender 
pursuant to 29-11A-7 NMSA 1978 did not need to be 
placed in a conditional discharge order. State v. Herbst- 
man; 1999-NMCA-014; 126 N.M. 683, 974 P.2d 177. 

Appealability of order. — A conditional discharge 
order in a felony prosecution is sufficiently final to be 
appealable, but a similar order in. a:criminal contempt 
prosecution ‘is not, at least when the order does not re- 
quire any action or behavior on the part of the contemnor 
other than to obey: the: law in the future. State v. Durant, 
2000-NMCA-066, 129 N.M. 345, 7 P.3d 495. 

. Conditional discharge order final for purposes 
of appeal. — Where defendant appealed from an order 
of conditional discharge following his trial for criminal 
trespass, the district court's order was final for purposes 
of appeal because defendant was subject to significant 
collateral consequences asa result of his conditional dis- 
charge, including claims that he would be required to dis- 
close the fact of his conviction on applications for employ- 
ment, college, and other future pursuits. State v. Merhege, 
2016-NMCA-0859, rev'd on other grounds, 2017-NMSC-016. 


ARTICLE 20A 
Capital Felony Sentencing 


Sec. 

31-20A-1. Repealed, 

31-20A-2,. Capital felony; determination of sentence, 
81-20A-2.1. Repealed, 

31-20A-3. , Repealed. 


Sec. 

31-20A-4. Repealed. 

31-20A-5, Aggravating circumstances. 
81-20A-6. Repealed, 
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31-20A-1 CAPITAL FELONY SENTENCING 31-20A-2 


31-20A-1. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-20A-1 July 1, 2009. For provisions of former section, see the 2008 
NMSA 1978, as enacted by Laws 1979, ch. 150, § 2, re- NMSA 1978 on NMOneSource.com. 
lating to capital felony sentencing procedures, effective 


31-20A-2. Capital felony; determination of sentence. 


If a jury finds, beyond a reasonable doubt, that one or more aggravating circumstances exist, as 
enumerated in Section 31-20A-5 NMSA 1978, the defendant shall be sentenced to life imprison- 
ment without possibility of release or parole. If the jury does not make the finding that one or more 
aggravating circumstances exist, the defendant shall be sentenced to life imprisonment. 


History: Laws 1979, ch. 150, § 3.; 2009, ch. 11, $ 3. The Rules of Evidence requiring relevance and the bal- 
The 2009 amendment, effective July 1, 2009, deleted ancing of unfair prejudice also apply to testimony and 
former Subsections A and B, which provided for capital exhibits that are introduced in a capital felony sentenc- 
sentencing deliberations, and added the sentence of life ing proceeding for the purpose of showing victim impact. 
imprisonment without possibility of release or parole State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 P.2d 
upon a finding of aggravating circumstances. 728, cert. denied, 530 U.S. 1218, 120 S. Ct. 2225, 147 L. Ed. 
Applicability clause. — Laws 2009, ch. 11, § 6 pro- 2d 256 (2000). 
vided that the provisions of this section apply to crimes Defendant was not unfairly prejudiced by impact evi- 
committed on or after July 1, 2009. dence that included a videotaped depiction of the victim 
prior to her death in addition to the testimony of two wit- 
ANNOTATIONS nesses. State v. Allen, 2000-NMSC-002, 128 N.M. 482, 994 


P.2d 728, cert. denied, 530 U.S. 1218, 120 S. Ct. 2225, 147 
Admission of evidence. — In the penalty phase of a L. Ed. 2d 256 (2000). 


capital felony case, evidence of the defendant's prior con- Lack of mitigating circumstances. — Defendant's 
victions may be admitted only if the state first establishes failure to show any mitigating circumstances, in and of 
the relevance of the prior convictions to the jury's selection itself, is not an aggravating circumstance. State v. Allen, 
of the sentence and the district court must facilitate the 2000-NMSC-002, 128 N.M. 482, 994 P.2d 728, cert. denied, 
weighing by the jury of aggravating and mitigating circum- 530 U.S. 1218, 120 S. Ct. 2225, 147 L. Ed, 2d 256 (2000), 
stances, on a case-by-case basis, according to the eviden- Sentencing scheme is silent with regard to bifur- 
tiary rules of relevance and reliability and the Capital Fel- cated proceedings. — In an interlocutory appeal, where 
ony Sentencing Act's [repealed] statutory directives. State defendant was charged with first-degree murder, a capital 
v. Sanchez, 2008-NMSC-066, 145 N.M. 31, 198 P.3d 337. felony, and with one count each of first-degree kidnapping, 
Constitutionality. — This section, directing the jury robbery, and conspiracy to commit robbery, and where de- 
to weigh aggravating and mitigating circumstances, con- fendant argued that due to her possible sentence of life 
sider the defendant and the crime, and then determine without the possibility of parole, she must be afforded 
the sentence, is not vague and indefinite, and thus does heightened procedural protections that apply when the 
not violate a defendant's due process and equal protection state seeks the death penalty, the New Mexico supreme 
rights. State v. Clark, 1999-NMSC-035, 128 N.M. 119, 990 court held that the Capital Felony Setitencing Act nei- 
P.2d 793. ther requires nor prohibits bifurcated guilt and sentenc- 
Aggravating circumstances need not be beyond ing proceedings, and whether bifurcated proceedings are 
reasonable doubt. — There is no requirement that the appropriate must be determined on a case-by-case basis, 
aggravating circumstances outweigh the mitigating cir- after the issue has been properly raised and argued un- 
cumstances beyond a reasonable doubt. State v. Finnell, der the rules of criminal procedure for the district courts. 
1984-NMSC-064, 101 N.M. 732, 688 P.2d 769, cert. denied, State v. Chadwick-Menally, 2018-NMSC-018. 
469 U.S. 918, 105 S. Ct. 297, 83 L. Ed. 2d 232 (1984). Evidence of mitigating circumstances prohib- 
The jury is not required to find that the aggravating ited. — In an interlocutory appeal, where defendant was 
circumstances outweigh the mitigating circumstances be- charged with first-degree murder, a capital felony, and 
yond a reasonable doubt in order to specify a sentence of with one count each of first-degree kidnapping, robbery, 
death. State v. Fry, 2006-NMSC-001, 138 N.M. 700, 126 and conspiracy to commit robbery, and where defendant 
P.3d 516. argued that the sentencing scheme under the Capital Fel- 
Victim impact testimony. — Victim impact testimony ony Sentencing Act (Act) does not prohibit the presenta- 
is consistent with the Capital Felony Sentencing Act [re- tion of mitigating circumstances, the district court did not 
pealed] because it constitutes additional evidence as to the err in concluding that defendant is precluded under the 
circumstances of the crime under Section 31-20A-1C NMSA Act from presenting evidence of mitigating circumstances 
1978 [repealed] and Subsection B of this section. State v. for sentencing purposes, because under the statute's plain 
Clark, 1999-NMSC-035, 128 N.M. 119, 990 P.2d 793. language, the determinative factors are the jury's findings 
The effective date of the victim's rights laws did not af- of guilt and of one or more aggravating circumstances, 
fect the admission of victim impact evidence in a death When both findings are present, a sentence of life with- 
penalty case. States are free to admit this type of evi- out parole is mandatory and cannot be mitigated. State v. 
dence following the United States supreme court's rul- Chadwick-Menally, 2018-NMSC-018. 
ing in Payne v. Tennessee, 501 U.S. 808 (1991), and Sec- ’ Comparative proportionality review under for- 
tion 31-20A-1C NMSA 1978 [repealed] and Subsection B mer statute. — A comparative proportionality review 
of this section already provide authority for the admission is a post-sentence inquiry into whether a death sentence 
of this type of evidence. State v. Allen, 2000-NMSC-002, is disproportionate to the punishment imposed on others 
128 N.M. 482, 994 P.2d 728, cert. denied, 530 U.S. 1218, convicted of the same crime. Fry Vv. Lopez and Allen v. Le- 
120 S. Ct. 2225, 147 L. Ed. 2d 256 (2000). Master, 2019-NMSC-013. 
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Modified approach to comparative proportional- if juries do not generally impose a death sentence in similar 
ity review of a death sentence under former statute. cases and there is no real justification for the death sentence, 
— In New Mexico's modified approach to comparative pro- Fry v. Lopez and Allen v. LeMaster, 2019-NMSC-013. .., 
portionality review, the reviewing court defines a universe _ Death penalties under former statute vacated 
of cases from which similar cases are to be drawn, defines - where petitioners' death sentences were statutorily 
what constitutes a similar case, which produces a pool of disproportionate to the penalties imposed in simi- 
cases to be used for comparison purposes, and defines the lar cases. — Where petitioners were sentenced to death 
test used to establish that a sentence is disproportionate, for their respective convictions for first-degree murder 
The universe of cases is properly limited to’those cases in and _ after a finding by their respective juries of certain 
which the prosecutor decided to seek the death penalty, aggravating circumstances, petitioners' death sentences 
which advanced to a death penalty sentencing hearing in were statutorily disproportionate, because cases involving 
which the jury found at least one aggravating circumstance, the'same aggravating circumstances as well as other fac- 
which resulted in a sentence of death or life imprisonment tually similar cases as in Fry and Allen did not generally 
and which was affirmed on appeal, the pool of cases is ex- result in death sentences, and there was no real justifica- 
panded to include both cases involving the same aggravat- tion for affirming the death sentences. Fry v. Lopez and 
ing circumstance and factually similar cases in which the Allen v, LeMaster, 2019-NMSC-013. 
jury had the option to impose the death penalty, and New Law reviews. — For article, "Constitutionality of the 
Mexico adheres to a precedent-seeking approach, which in- New Mexico Capital Punishment Statute," see 11 N.MLL. 
volves comparing the case to the pool of comparison cases. Rev. 269 (1981), ~~ 
Fry v. Lopez and Allen v. LeMaster, 2019-NMSC-013. For comment, "State v, Jacobs: A Comment on One 

Disproportionate death sentence under former ~ State's Choice to Restrict Victim Impact Evidence at 


statute construed. — A death sentence is disproportionate Death Penalty Sentencing," see 31 N.M.L. Rey. 539 (2001). 


31-20A-2.1.. Repealed. 


Repeals, — Laws 2009, ch. 11, § 5 repealed 31-20A-2.1 retarded persons, effective July 1,,.2009. For provisions 
NMSA 1978, as enacted by Laws 1981, ch. 80,§ 1, relating of former section, see the 2008 NMSA te on NMOne- 


to the prohibition against capital punishment of mentally Source.com. 


31-20A-3. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-20A-3 July 1, 2009. For provisions of former section, see the 2008 
NMSA 1978) ‘as enacted by’ Laws<1979, ch. 150, § 4, re- NMSA 1978 on NMOneSource.com. 
lating to court sentencing in’death sentences, effective’ 


31-20A-4, Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-20A-4 sentences, effective July 1, 2009. For provisions of former 
NMSA 1978, as enacted by Laws 1979, ch. 150, § 5, re- section, see the 2008 NMSA 1978 on NMOneSource.com. 
lating to automatic review by supreme court of death 


31-20A-5. Aggravating circumstances. 


The aggravating circumstances to be considered by the sentencing court or jury HiguHant to the 
provisions of Section 31-20A-2 NMSA 1978 are limited to the following: 

A. the victim was a peace officer who was acting in the lawful discharge of an official duty 
when he was murdered; 

B. the murder was committed with intent to kill in the commission of or attempt to commit 
kidnaping, criminal sexual contact of a minor or criminal sexual penetration; 

C. the:murder was committed with the intent to kill by the defendant while attempting to es- 
cape from a penal institution of New Mexico; 

D.. while incarcerated in a penal. institution in New Mexico, the defendant, swith the intent to 
kill, murdered a person whowas at the time incarcerated in or lawfully on the premises of 'a penal 
institution in New Mexico. As used in this subsection "penal institution" includes facilities un- 
der the jurisdiction of the corrections and criminal rehabilitation gis gp bigtn [corrections depart- 
ment] and county and municipal jails; 

KE. while incarcerated in a penal institution in New Mexico, the defendant, with the intent to 
kill, murdered an.employee of the corrections.and criminal rehabilitation department [corrections 
department]; 

F. the capital felony was committed for hire; and 
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G. the capital felony was murder of a witness to a crime or any person likely to become a wit- 
ness to a crime, for the purpose of preventing report of the crime or testimony in any criminal 
proceeding, or for retaliation for the victim having testified in any criminal proceeding. 


History: Laws 1979, &h! 150, § 6; 1981, ch. 23, § 1. 

Bracketed material. a The bratketed material in 
Subsections D and E was inserted by the compiler, as 
Laws 1981, ch. 73, § 1, changed the name of the former 
corrections and criminal rehabilitation department, re- 
ferred to in Subsections D and E, to the corrections de- 
partment. See 9-3-3 NMSA 1978. The bracketed material 
is not part of the law. 


ANNOTATIONS 
I. GENERAL CONSIDERATION, 
Il. PEACE OFFICER... 
Ill, MURDER. 


hod GENERAL CONSIDERATION. 


Aggravating circumstance. — The only underlying 
felonies for felony murder that can serve as an aggravat- 
ing circumstance for capital sentencing are kidnapping, 
criminal sexual contact of a minor and criminal sexual 
penetration. In addition, prosecution must establish be- 
yond a reasonable doubt that defendant had an intent to 
kill. State v, Fry, 2006-NMSC-001, 188 N.M. 700, 126 P.3d 
516, 

Legislative intent. — The legislature has demon- 
strated its intent to protect corrections officers and jail- 
ers and to deter crimes against them during the course of 
their duties of maintaining order in penal facilities. State 
v. Young, 2004-NMSC-015, 1385 N.M. 458, 90 P.3d 477. 

This section provides sufficiently clear and ob- 
jective standards that provide specific and detailed 
guidance and that make the process for imposing the 
death sentence rationally. reviewable. State v. Garcia, 
1983-NMSC-008, 99 N.M. 771, 664 P.2d 969. 

Guadalupe county correctional facility is a penal 
institution within the plain language of this section.The 
fact that the correctional facility housed inmates from the 
department of corrections rather than county inmates is 
immaterial both for the definition of "local jail’ in Sec- 
tion 33-3-28 NMSA 1978 and the definition of "penal in- 
stitution" in this section, State v. Young, 2004-NMSC-015, 
135.N.M. 458, 90 P.3d 477, 

Elements ‘of crime and elements of aggravating 
circumstance distinguished. — Simply because there 
are sufficient elements present to prove more than one 
crime in the same transaction does not mean that more 
than one aggravating circumstance has been proven. 
While the same elements may be present in both in- 
stances, establishing the elements of an aggravating cir- 
cumstance is not the same thing as establishing the el- 
ements of a crime. State v, Henderson, 1990-NMSC-030, 
109 N.M. 655, 789 P.2d 603, overruled on other grounds 
by Clark .v. Tansey, 1994-NMSC-098, 118 N.M. 486, 882 
P.2d 527, 

-Invalidation of one where more than one aggra- 
vating circumstance. — When two or more aggravating 
circumstances are found, the invalidation of one will not 
invalidate the sentencing proceeding unless the invalida- 
tion is due to constitutionally protected conduct, State v. 
Cheadle, 1983-NMSC-093, 101 N.M. 282, 681 P.2d 708, 
cert. denied, 466 U.S. 945, 104 S. Ct. 1980, 80 L. Ed. 2d 
475 (1984), | 

Failure to allege aggravating circumstances. — 
Death penalty proceedings are not precluded where the 
indictment does not allege the existence of aggravat- 
ing circumstances. Since aggravating circumstances are 
not elements of the crime of murder, an indictment is 
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not deficient for failure to allege them. State v. Morton, 
1988-NMCA-063, 107 N.M. 478, 760 P.2d 170 (decided un- 
der prior law). 

Lack of mitigating circumstances, — Defendant's 
failure to show any mitigating circumstances, in and of 
itself, is not an aggravating circumstance. State v. Allen, 
2000-NMSC-002, 128 N.M, 482, 994 P.2d 728, cert. denied, 
530 US, 1218, 120 S. Ct, 2225, 147 L. Ed, 2d 256 (2000). 


Il. PEACE OFFICER. 


Subsection A concerns penalty for crime against 
peace officer, and therefore, Sections 33-1-10 NMSA 
1978 and 33-3-28 NMSA 1978 serve as powerful indica- 
tors of the legislature's intent in Subsection A of this sec- 
tion. State v. Young, 2004-NMSC-015, 185 N.M. 458, 90 
P.3d 477. 

Legislature intended broad interpretation of 
Subsection A's aggravating circumstance to advance 
the purpose of protecting those who maintain order. State 
v. Young, 2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Subsection A is not duplicative.of Subsec- 
tion E. State v. Young, 2004-NMSC-015, 135 N.M, 458, 
90 P.3d 477, 

"Peace officer" in Sabaretion A includes jailers 
and corrections..officers while they are engaged in 
the duties for which the legislature designated them.to 
be peace officers in Sections 33-3-28 and 33-1-10 NMSA 
1978. State v. Young, 2004-NMSC-015, 135 N.M. 458, 90 
P.3d 477, 

By designating corrections officers and jailers as 
peace officers under certain circumstances, the legisla- 
ture intended to provide them with the extra protection 
and added deterrent value of Subsection A of this sec- 
tion. State v, Young, 2004-NMSC-015, 135 N.M, 458, 90 
P.3d 477. 

The legislature intended to include corrections officers 
and jailers as peace officers in Subsection A of this sec- 
tion, State v. Young, 2004-NMSC-015, 185 N.M. 458, 90 
P.3d 477. 

There is an intent on the part of the legislature to treat 
corrections officers, jailers, and any employee of a local 
jail whose principal duty is to hold inmates in custody 
as peace officers for purposes of Subsection A of this sec- 
tion when these individuals are murdered during the dis- 
charge of duties conferring peace officer status, State v, 
Young, 2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Definition of "peace officer" in Section 30-1-12C 
NMSA 1978 is not directly applicable to Subsection A 
of this section because that definition applies only to the 
Criminal Code. State v. Young, 2004-NMSC-015, 135 N.M. 
458, 90 P.3d 477, 

Defendant need not know victim was police offi- 
cer, — The aggravating circumstance of killing a peace of- 
ficer, as outlined in Subsection A, can constitutionally sup- 
port the imposition of the death sentence even where the 
jury does not find that a defendant knew that his victim 
was a peace officer. State v. Compton, 1986-NMSC-010, 
104 N.M. 683, 726 P.2d 837, cert. denied, 479 U.S. 890, 107 
S, Ct. 291, 93 L. Ed. 2d 265 (1986). 

Community service officers are peace officers 
under this section. State v. Ogden, 1994-NMSC-029, 118 
N.M. 234, 880 P.2d 845, cert. denied, 513 U.S. 936, 115 S. 
Ct. 336, 130 L. Ed, 2d 294. 

Probable cause established that deceased was 
peace officer. — By establishing that the Guadalupe 
county correctional facility had a contract with the 
County, that deceased was employed by the correctional 
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facility as a corrections officer, and that he was perform- 
ing the duties of a corrections officer at the time of his 
death, the state established probable cause to believe that 
deceased was a peace officer within the meaning of Sub- 
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section A of this section. State v. Young, 2004-NMSC-015, ; 


135 N.M. 458, 90 P.3d 477. 


Ill. MURDER. 


Subsection D is not duplicative of Subsection A 
because Subsection D of this section also applies to indi- 
viduals other than corrections officers, including visitors 
and other inmates. State v. Young, 2004-NMSC-015, 135 
N.M. 458, 90 P.3d 477. 

Subsection B allows jury to consider any or all 
listed crimes as separate aggravating circum- 
stances. State v. Guzman, 1984-NMSC-016, 100 N.M. 
756, 676 P.2d 1321, cert. denied, 467 U.S. 1256, 104 S. Ct. 
3548, 82 L. Ed. 2d 851 (1984), 

When the evidence shows that more than one aggra- 
vating circumstance exists under Subsection B, any and 
all of the listed crimes may be considered as separate 
aggravating circumstances. The use of multiple instruc- 
tions in these circumstances is proper. State v. Jacobs, 
2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, overruled on 
other grounds by State v. Martinez, 2021-NMSC-002. 

Subsection D applies to anyone lawfully on prem- 
ises of a penal institution, not just certified corrections 
officers. State v. Young, 2004-NMSC-015, 135 N.M. 458, 90 
P.3d 477. 

Completeness of corrections officer's training 
had no effect on officer's lawful presence at the cor- 
rectional facility. Where the officer was an employee of the 
facility and was authorized by the facility administrators 
to be on the premises at the time of his killing, the of- 
ficer was lawfully present at the facility within the plain 
meaning of Subsection D of this section. State v. Young, 
2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Legislative purpose of aggravating circumstance 
in Subsection D of this section is to deter inmates from 
committing murder. State v. Young, 2004-NMSC-015, 135 
N.M. 458, 90 P.3d 477. 

Subsection E and Subsection D are designed 
to deter murders committed by inmates. State v. Young, 
2004-NMSC-015, 1385 N.M. 458, 90 P.3d 477. 

Murder in the commission of kidnapping. — The 
fact that all of the elements of the crime of kidnapping 
were satisfied before the murder occurred did not preclude 
a finding that the victim was murdered in the commis- 
sion of kidnapping. The evidence substantially supported 
a finding that the kidnapping continued throughout the 
course of defendant's other crimes and until the time of 
the victim's death. State v. Allen,*2000-NMSC-002, 128 
N.M. 482, 994 P.2d 728, cert. denied, 530 U.S. 1218, 120 S. 
Ct. 2225, 147 L. Ed. 2d 256 (2000). 

Although evidence was presented that defendant initi- 
ated the kidnapping well before and separately from the 
commission of other felonies, the kidnapping continued un- 
til the time of the victim's death; thus, there was sufficient 
evidence for the jury to find that the victim was murdered 
during the commission of a kidnapping. State v. Jacobs, 
2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, overruled on 
other grounds by State v. Martinez, 2021-NMSC-002. 

"Murder in commission of kidnapping" properly 
applied. — Evidence that murder victim was found 
with hands bound behind her back and had severe inju- 
ries from which she died, that victim's injuries were in- 
flicted after she was kidnapped, that victim was beaten 
and stabbed multiple times, and that defendant laughed 
at victim when she begged him to stop was sufficient to 
establish defendant's intent to kill in the commission of 
a kidnapping. State v. Martinez, 2006-NMSC-007, 1389 
N.M.152,'180 P.3d 731. 
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Death penalty sentencing is the subject of its own stat- 
ute, which defines a limited number of aggravating cir- 
cumstances, and the absence of mitigating circumstances 
is simply not one of them. State v. Roper, 2001-NMCA-093, 
131 N.M. 189, 34 P.3d 183, cert. quashed, 181 N.M. 619, 41 
P.3d 345 (decided under prior law). 

Hiding, then shooting victim, supports death sen- 
tence. — Defendant's death penalty sentence was not dis- 
proportionate or excessive where defendant walked from 
his hotel room to a position of hiding and, when the oppor- 
tunity presented itself, he shot his victim, a police officer, 
through the heart. State v. Compton, 1986-NMSC-010, 104 
N.M. 683, 726 P.2d 837, cert. denied, 479 U.S. 890, 107 S. 
Ct. 291, 93 L. Ed. 2d 265 (1986)(decided under prior law). 

Subsection G not overbroad. — There is no merit to 
the argument that the aggravating circumstance of mur- 
der of a witness to a crime for the purpose of preventing 
the reporting of that crime is overbroad and unconstitu- 
tional. In order to prove the existence of this aggravat- 
ing circumstance the state must prove that the killing 
was motivated by a desire to escape criminal prosecu- 
tion for an earlier felony committed against the victim 
or some other person. The need for proof of motivation 
is sufficient to distinguish between this aggravating cir- 
cumstance and that of a killing committed during the 
commission of a kidnapping, the second statutory agegra- 
vating circumstance submitted to the jury in defendant's 
case. Clark v, Tansy, 1994-NMSC- 098, 118 N.M, 486, 882 
P.2d 527. 

Death penalty eligibility in Subsection G of Sec- 
tion 31-20A-5 NMSA 1978, requires compelling evidence 
that makes it reasonably probable, not just possible, that 
defendant's motive for committing murder was to silence 
a witness. To the extent State v. Henderson, 109 N.M., 655, 
789 P.2d 603 (1990), upholds the murder-of-a-witness mo- 
tive, when the only evidence of motive is the lack of other 
plausible motives and defendant's attempts to destroy evi- 
dence to conceal involvement in a crime, then to that extent 
State v. Henderson, 1990-NMSC-030, 109 N.M. 655, 789 
P.2d 608, is overturned. State v. Martinez, 2006-NMSC-007, 
139 N.M.152; 130 P.3d 731 (decided under prior law). 

"Murder of witness" aggravating circumstance 
properly applied to defendant, who murdered a child 
he had kidnapped in order to prevent her from testifying 
against him. State v. Clark, 1989-NMSC-010, 108 N.M. 
288, 772 P.2d 322, cert. denied, 493 U.S, 923,110 S. Ct. 
291, 107 L. Ed. 2d 271 (1989), overruled on other grounds 
by State v. Henderson, 1996-NMCA-089, 109 N.M. 655, 
789 P.2d 603. 

Murder of witness. — Evidence showing that defen- 
dant raped and murdered his victim, and then attempted 
to avoid ‘detection by destroying evidence at the scene 
that would tie him to the crime, was sufficient to estab- 
lish the aggravating circumstance of murder of a witness. 
State v. Henderson, 1990-NMSC-030, 109 N.M. 655, 789 
P.2d 603, overruled on other grounds by Clark v. Tansey, 
1994-NMSC- 098, 118 N.M. 486, 882 P.2d 527. 

Evidence did not establish the statutory aggravating 
circumstance of killing in the commission of a kidnapping, 
where it was not clear that defendant intended to kill his 
victim during the commission of a kidnapping and it was 
more likely that he intended to kill the victim because she 
was a potential witness against him. State v. Henderson, 
1990-NMSC-030, 109 N.M. 655, 789 P.2d 603, overruled 
on other grounds by Clark v. Tansey, 1994-NMSC-098, 118 
N.M. 486, 882 P.2d 527. : 

Evidence that the defendant went to the victim's house 
with the intent to rob her and formed the intent to kill her 
only after he discovered that the police were outside was 
sufficient to show there was probable cause that the aggra- 
vating circumstance of killing of a witness existed. State v, 
Willis, 1997-NMSC-014, 123 N.M. 55, 933 P.2d 854, 
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Evidence, including statements that defendant made to 
his wife to the effect that he had raped a girl and killed 
her to prevent her from reporting the rape, was sufficient 
to support the aggravating circumstance of murder of a 
witness. State v. Allen, 2000-NMSC-002, 128 N.M. 482, 
994 P.2d 728, cert. denied, 530 U.S, 1218, 120 S. Ct. 2225, 
147 L, Ed. 2d 256 (2000), © 

Evidence that victim of ongoing robbery grabbed the 
telephone immediately before being shot was insufficient 
to support a reasonable inference that defendant formed 
a specific intent to kill for the purpose of silencing a wit- 
ness. State v. Treadway, 2006-NMSC-008, 1389 N.M. 167, 
130 P.3d 746. 

"Murder of witness" not properly applied. — The 
"murder of a witness” aggravating circumstance was not 
properly applied since there was no evidence that the 
defendant intended to kill his son as a witness to other 
crimes of the defendant, and there was evidence sup- 
porting the theory that the defendant suffered from the 
paranoid hallucination that he was being pursued by 
the devil and that he killed his son because he believed 
the devil had entered his son's body. State v. Smith, 
1997-NMSC-017, 123 N.M. 52, 933 P.2d 851. 

Where evidence established that defendant placed shirt 
over window to conceal his involvement in a robbery in 
which two persons were murdered, that defendant at- 
tempted to hide gems and a gun he took in the robbery, that 
defendant admitted to police that he went to the victim's 
house to steal gems and that the robbery had gone bad, and 
that defendant lied to police about his role in the killings 
and where the evidence indicated that defendant killed 
one victim quickly leaving defendant little time to form a 
specific intent’ to kill for the purpose of silencing a witness, 
and where evidence implied that it was possible that the 
other victim was killed to silence her, the evidence was in- 
sufficient to establish a reasonable probability that defen- 
dant's motive for the killings was to silence witnesses. State 
v. Martinez, 2006-NMSC-007, 1389 N.M.152, 130'P.3d 731. 

Use of factors at pretrial hearing. — At a pretrial 
hearing to consider whether the state may seek the death 
penalty, the state could show there was probable cause 
that the aggravating circumstance of killing a witness 
was present, and the state was not required to prove the 
aggravating circumstance beyond a reasonable doubt. 
State v. Willis; 1997-NMSC-014, 123 N.M. 55, 933 P.2d 854 
(decided under prior law). 


31-20A-6. Repealed. 


Repeals. — Laws 2009, ch. 11, § 5 repealed 31-20A-6 
NMSA 1978, as enacted by Laws 1979, ch. 150, § 7, relat- 
ing to mitigating circumstances, effective July 1, 2009. For 


SENTENCE, PARDONS AND PAROLES 


31-20A-6 


Law reviews. — For article, "Constitutionality of the 
New Mexico Capital Punishment Statute," see 11 N.M.L. 
Rey. 269 (1981). 

For annual survey of New Mexico Criminal Procedure, 
see 20 N.M.L. Rev. 285 (1990). 

For survey of 1990-91 criminal procedure and evidence, 
see 22 N.M.L. Rey. 713 (1992). 

Am. Jur, 2d, A.L.R, and C.J.S. references. — Suffi- 
ciency of evidence, for purposes of death penalty, to estab- 
lish statutory aggravating circumstance that murder was 
heinous, cruel, depraved, or the like - post-Gregg cases, 63 
A.L.R.4th 478. 

Sufficiency of evidence, for purposes of death penalty, to 
establish statutory aggravating circumstance that mur- 
der was committed to avoid arrest or prosecution, to ef- 
fect escape from custody, to hinder governmental function 
or enforcement of law, and the like - post-Gregg cases, 64 
A.L.R.4th 755. 

Sufficiency of evidence, for purposes of death penalty, to 
establish statutory aggravating circumstance that in com- 
mitting murder, defendant created risk of death or injury 
to more than one person, to many persons, and the like 
- post-Gregg cases, 64 A.L.R.4th 837. 

Sufficiency of evidence, for purposes of death penalty, 
to establish statutory aggravating circumstance that de- 
fendant was previously convicted of or committed other 
violent offense, had history of violent conduct, posed con- 
tinuing threat to society, and the like - post-Gregg cases, 
65 A.L.R.4th 838. 

Sufficiency of evidence, for purpose of death penalty, to 
establish statutory aggravating circumstance that mur- 
der was committed for pecuniary gain, as consideration or 
in expectation of receiving something of monetary value, 
and the like - post-Gregg cases, 66 A.L.R.4th 417. 

Sufficiency of evidence, for death penalty purposes, to 
establish statutory aggravating circumstance that mur- 
der was committed in course of committing, attempting, or 
fleeing from other offense, and the like - post-Gregg cases, 
67 A.L.R.4th 887, 

Sufficiency of evidence, for purposes of death penalty, to 
establish statutory aggravating circumstance that defen- 
dant committed murder while under sentence of impris- 
onment, in confinement or correctional custody, and the 
like - post-Gregg cases, 67 A.L.R.4th 942. 

Vulnerability of victim as aggravating factor under 
state sentencing guidelines, 73 A.L:R.5th 383. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 21 


Sentence, Pardons and Paroles 


Sec. 
81-21-1. Construction of statutory provisions prescribing 
. term of imprisonment; maximum or mini- 
mum. 

31-21-2. Clothing, money and transportation furnished 
to prisoners on release from correctional 
facility, 

31-21-3, Short title. 

31-21-4. Construction and purpose of act. 

31-21-5. Definitions. 

31-21-6. Protection of records. 

31-21-7. Duties of director. 


Sec. 

81-21-8. Director to administer interstate compacts re- 
lating to convicts on probation and parole. 

31-21-9. Presentence and prerelease investigations, 

31-21-10. Parole authority and procedure. 

31-21-10.1. Sex offenders; period of parole; terms and 
conditions of parole. 

31-21-11. Parole to detainers to serve another sentence 
or for hospitalization and treatment. 

31-21-12. Conditional release. 

31-21-13, Information from prison officials. 
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Sec. 

31-21-13.1. intehaive supervision programs. 

31-21-14, Return of parole violator. 

31-21-15. Return of probation violator. 

31-21-16. Repealed. 

31-21-17. Executive clemency; IniedtiAition and reports. 

31-21-17.1. Administration by department. 

31-21-18.” Application to persons now on probation or parole, 

31-21-19. Participation of the United States and other 
states. 

31-21-20. Information from courts. 

31-21-21. Conditions of probation. 


CRIMINAL PROCEDURE 


31-21-2 


Sec. ro 

31-21-22. Short title. 

31-21-23. Purpose. 

31-21-24. Parole board; members; appointinénty: ‘terms; 
qualifications; compensation; organization. 

31-21-25. Powers and duties of the board. 

31-21-25.1. Parole board; additional powers and duties; 
medical and geriatric parole program. 

31-21-26. Transitional provisions. 

31-21-27. Reentry drug court program for inmates; dis- 
trict court supervision. 


31-21-1. [Construction of statutory provisions prescribing term of 
imprisonment; maximum or minimum. ] 


In all penal statutes of the state where by the tetthd of such statutes a aaniiis satishinEnt of 
imprisonment in. the penitentiary is prescribed the time of such imprisonment in such statute 
shall be construed to be the maximum.:of:imprisonment, unless such statutes expressly provide 


that such time is the minimum. 


History: Laws 1909, ch, 32, § 10; Code 1915, § 5425; 
C.S. 1929, § 139-103; 1941 Comp,, § 42-1702;,,1953 
Comp., § 41-17-2. 

Cross references. — For juvenile probation: services, 
see 32A-2-5 and 32A-2-24 NMSA.1978. 

For separate sentences construed as cumulative, see 33- 
2-39. NMSA.1978. 

For inapplicability of the Rules of Evidence to sentenc- 
ing procedures, see Rule 11-1101 NMRA. . 


ANNOTATIONS 


Credit for time already served. — Prisoner was 
entitled to credit for time served under’ prior void sen- 
tence when he was resentenced following habeas corpus 
proceeding to correct improper sentence. Sneed. v.'Cox, 
1964-NMSC-250, 74 NM. 659, 397 P.2d 308. 

No credit for time served under void, original 
proceeding. — The Sneed v. Cox, 1964-NMSC-250) 74 
N.M. 659, 397 P.2d 308, rule is applicable when an errone- 
ous sentence is being corrected, but'does not apply where 
the original proceeding was void for lack of jurisdiction 
even though time was served under a conviction found to 
be void because of absence of jurisdiction, credit may not 
be give for such time served when the prisoner is, on a 
subsequent trial, validly convicted of the same offense and 
given a new sentence. Morgan.v, Cox, 1965-NMSC-108, 75 
N.M. 472, 406 P.2d 347. 

Section inapplicable when sentence prescribes 
indefinite punishment. — Section 42-1-61, 1953 Comp. 


(repealed), which provided for a sentence. of "not less 
than two years," does not by its terms prescribe a defi- 
nite punishment, but only a minimum, and. this section 
is therefore inapplicable by its own terms. Jones v. Cox, 
1964-NMSC-028, 73 N.M. 450, 389.P.2d 214 (decided un- 
der prior law). 

Section inapplicable in determining maximum 
sentence for sodomy. — This section was inapplicable 
in determining maximum sentence imposed under 40-7-7, 
1953.Comp. (repealed), providing imprisonment for not less 
than one year for sodomy. Starkey v. Cox, 1964-NMSC-020, 
73 N.M, 484, 389 P.2d 203 (decided under prior law). 

Court must consider whether petitioner deprived 
of section's benefits, — The right to.see the parole board 
which arises under the parole laws is not a matter of 
grace, and in order to fully comply with the purpose in- 
tended to be served by the indeterminate sentencing stat- 
ute and the parole statutes, the supreme court must con- 
sider whether petitioner is deprived of the benefits arising 
under the statutory minimum when his parole board in- _ 
terview is denied by virtue of a sentence which did not 
conform to the statute. Sneed v, Cox, 1964-NMSC-250, 74 
N.M, 659, 397 P.2d 308. 

Am, Jur. 2d, A.L.R. and C.J.S. referetingal — 21 Am. 
Jur, 2d Criminal Law §§ 613, 829, 830, 942, 972, 978. 

Validity, under indeterminate sentence lave, of sentence 
fixing identical minimum and maximum terms of impris- 
onment, 29 A.L:R. 1844, 

24 C.J.S. Criminal Law §§ 1468, 1505. 


31-21-2. Clothing, money and transportation furnished to prisoners on 
release from correctional facility. 


Upon the release of any prisoner from a correctional facility of the corrections department: 
A... the superintendent shall provide him with suitable clothing as required and: . 
(1) in the case of release’on parole, transportation to‘his place of employment if within this 
state, or if not within this state, then to.any place within this state; or 
(2) . in the case of all other.types of release, transportation to his home, if within the state, or 


if not within this state, then to the place of his conviction or to any other place within the state; and 

B. the superintendent may provide him with not more than one hundred dollars ($100) and, 
in case of an exceptional situation, with the prior approval of the secretary of corrections, an ad- 
ditional amount not to exceed three hundred fifty dollars ($350) for purchase of transportation to 
a location in another state within the continental limits of the United States. 
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History: Laws 1909, ch. 32; § 7; Code 1915, § 5081; 
C.S. 1929, § 130-169; Laws 1939, ch. 55, § 18; 1941 
Comp., § 42-1708; Laws 1951, ch. 99, § 1; 1953 Comp., 
§ 41-17-8; Laws 1967, ch. 30, § 1; 1969, ch. 10, § 1; 1977, 
ch. 145, § 1; 1982, ch. 59, § 1. 


ANNOTATIONS 


Statute's provisions mandatory. — The statute is 
mandatory. No exceptions are incorporated in it. The plain 


31-21-3. Short title. 


SENTENCE, PARDONS AND PAROLES 


31-21-5 


language of this statute makes it incumbent upon super- 
intendent to provide clothing, money and transportation 
in these two instances. 1955-56 Op. Att'y Gen. No. 55- 
6122. 

Effective upon prisoner's release. — Where pris- 
oner had served the maximum sentence for the crime 
committed, the person is entitled to the items which the 
statute affords a prisoner upon expiration of his maxi- 
mum sentence. 1955-56 Op. Att'y Gen. No. 55-6170. 


Sections 31-21-3 through 31-21-19 NMSA 1978 may be cited as the "Probation and Parole Act". 


History: 1958 Comp., § 41-17-12, enacted by otal 
1955, ch, 232, § 1; 1963, ch. 301, § 1. 

Cross references. — For inmate-release program, see 
33-2-43 to 33-2-47 NMSA 1978. 

For inapplicability of the Rules of Evidence to sentenc- 
ing procedures, see Rule 11-1101 NMRA. 


ANNOTATIONS 


No contract between state and prisoner. — No act 
of the parole board can constitute a contract between a 
prisoner and the state. Aragon v. Cox, 1965-NMSC-132, 5 
N.M. 537, 407 P.2d 673. 

Void order of parole is without force or ef- 
fect to justify the release of a prisoner. Aragon v. Cox, 
1965-NMSC-132, 75 N.M. 537, 407 P.2d 673. 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 

For note, "Negligent Hiring and Retention - Availability 
of Action Limited By Foreseeability Requirement," see 10 
N.M.L. Rev. 491 (1980). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Pro- 
priety of conditioning probation on defendant's remaining 
childless or having no additional children during proba- 
tionary period, 94 A.L.R.3d 1218, 

Jury's discussion of parole law as ground for reversal 
for new trial, 21 A.L.R.4th 420. 

Right of convicted defendant to refuse probation, 28 
A.L.R.4th 736. 


31-21-4. Construction and purpose of act. 


The Probation and Parole Act [31-21-3. NMSA 1978] shall be liberally construed to the end that the 
treatment of persons convicted of crime shall take into consideration their individual characteristics, 
circumstances, needs and potentialities as revealed by case study, and that such persons shall be 
dealt with in the community by a uniformly organized system of constructive rehabilitation under 
probation supervision instead of in an institution, or under parole supervision when a period of insti- 
tutional treatment is deemed essential in the light of the needs of public safety and their own welfare. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur, 2d Pardon and Parole §§ 39 to 44. 
67A Pardon and Parole §§ 39, 40, 43. 


History: 1953 Comp., § 41-17-13, enacted by Laws 
1955, ch. 232, § 2; 1963, ch. 301, § 2, 


ANNOTATIONS 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 


$1-21-5. Definitions. 


As used in the Probation and Parole Act: 

A. "probation" means the procedure under which an adult defendant, found guilty of a crime 
upon verdict or plea, is released by the court without imprisonment under a suspended or deferred 
sentence and subject to conditions; 

B. "parole" means the release to the community of an inmate of an institution by decision of 
the board or by operation of law subject to conditions imposed by the board and to its supervision; 

C. "institution" means the state penitentiary and any other similar state institution hereinaf- 
ter created; 

D. "board" means the parole board; 

E. "director" means the director of the field services division of the corrections department or 
any employee designated by him; and 

F. "adult" means any person convicted of a crime by a district court. 
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: 19538 Comp., § 41-17-14, enacted by Laws Presumption that court considers probation be- 
1978, ch. 41, $1; 1991, ch. 52, § 1. fore sentencing. — Where defendant's counsel asked 
Repeals and reenactments. — Laws 1978, ch. 41, § the eourt to place defendant on probation before sentence 
1, repealed 41-17-14, 1953 Comp. (former 31-21-5 NMSA . was imposed, and no reasons were given by the court for 
1978), relating to definitions in the Probation and Parole - denying probation, it is presumed the court considered the 
Act, and enacted a new section. question of probation before sentencing defendant to the 
Cross references. — For state board of probation penitentiary. State v. Follis, 1970-NMCA-083, 81 N.M. 690, 
and parole as referring to corrections division, see 33-1-7 472 P.2d 655. 
NMSA 1978. Court not required ‘to enforce abstention from 
The 1991 amendment, effective July 1, 1991, in Sub- searches by probation officers, — Statutory provisions 
section D, substituted “parole board" for "state board of that require the director to supervise probationers, direct 
probation and parole” and in Subsection E substituted the work of probation officers’ and formulate methods of 
“director of the field services division of the corrections supervision do not require a court to enforce the provi- 
department” for “chief of the fields services bureau of the sions of the manual concerning abstention from searches 
corrections division of the criminal justice department”. by probation officers. State v. Gardner, 1980-NMCA-122, 
: 95 N.M. 171, 619 P.2d 847. 
ANNOTATIONS Law reviews. — For note, "Due Process, Equal Protec- 


tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972), 

For note, "Parole Revocation and the Right to Gonasal . 
see 5 N.M.L. Rev. 311 (19785). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 59 Am. 


Where judgment contains no reference to proba- 
tion. — Defendant was on “probation” within meaning of 
statute, where sentence was suspended subject to condi- 
tions stated in judgment and defendant had signed an 
agreement concerning rules, regulations and conditions of 
probation, even though judgment entered at time ofthe Jur. 2d Pardon and Parole §§ 1 to 9, 74. 
original sentence contained no specific reference to proba- 67A C.J.S. Pardon and Parole §§ 2 to 4, 39. 
tion. State v, Sublet?, 1968-NMCA-001, 78 N.M. 655, 436 , ny bere 
P.2d 515. 


31-21-6. Protection of records. » 409 


All social records, including presentence reports, pre-parole reports and supervision histories, 
obtained by the board are privileged and shall not be disclosed directly or indirectly to anyone 
other than the board, director, sentencing guidelines commission or sentencing judge, but authori- 
ties of the institution in which the prisoner is confined shall have access to all records and reports 
concerning the prisoner, and the sentencing judge, board and director shall have access to all re- 
cords concerning the prisoner. The board, in the case of parole records, and the sentencing judge, 
in the case of probation records, in their discretion, whenever the best interest or welfare of a 
particular probationer or prisoner makes such action desirable or helpful, may permit inspection 
of the reports, or parts thereof, by the probationer, prisoner or his attorney. The sentencing guide- 
lines commission shall have access to the social records for statistical and policymaking purposes 
only and shall not release any information identifying any individual. 


History: 1953 Comp., § 41-17-18, enacted by Laws set forth is inapplicable. State v. Rickard, 1994-NMCA-083, 


1955, ch. 232, § 7; 1968, ch. 801, $ 7; 1989, ch. 362, § 1. 118 N.M. 312, 881 P.2d 57, rev'd:in part on other grounds, 
Cross references. — For state board of probation and 1994-NMSC-111, 118 N.M. 586, 884 P.2d 477. 

parole referring to the corrections division, see 33-1-7 A defendant could not assert a privilege against the 

NMSA 1978. disclosure of drug test results since the drug test results 
The 1989 amendment, effective April 7, 1989, inserted are not social records. State v. Ware, 1994-NMCA-182, 118 

“sentencing guidelines commission" near the middle of N.M. 703, 884 P.2d 1182, cert. denied, 118 N.M. 731, 885 

the first sentence and added the last sentence. P.2d 1325. 


Privilege inapplicable to status as parolee or pro- 


ANNOTATIONS bationer. — This section did not apply to a list containing 
No privilege regarding communications made by the defendant's name and parole status obtained from the 
inmate to probation officer. — Nothing in this section probation and parole board by agents of the Immigration 
makes privileged a communication made by a criminal to and Naturalization Service. U. S. v. ape etek St 
a probation and paro.e officer in the course of a presen- 95 F.3d 983 (10th Cir. 1996). 
tence investigation. State u Silva, 1967-NMCA-008, 78 Time to raise claim of privilege, when available, — 
NM. 286. 430 P2d 783. Defendant cannot on appeal be heard to complain that 
Privilege inapplicable to drug testi: =< Hefendants a communication made by defendant to a probation and 
were subjected to random urinalysis testing as a condition parole officer in the course of a presentence investigation 


of tion or le and tested. positive: far. the was privileged, when no claim of privilege was ever raised 
pee Nokomis ther abe tee hele drug test «in the trial court. State u. Silva, 1967-NMCA-008, 78 NM. 
results should not have been used to prosecute them for 286, 430 P.2d 783. 


possession of cocaine because disclosure of the drug test re- Reference to records during board's delibera- 
sults violates the privilege against disclosure found in this tions, — If in the board's deliberations any reference is 
section. However the drug test results are more akin to in- made to any of these records, such references and the in- 
vestigative reports than social records; thus, the privilege formation contained therein must be made under circum- 


stances such that the prohibited disclosure may not occur. 
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It-is the board's duty, imposed by the legislature, to keep 
and guard this information from those not authorized to 
receive it. And the statute makes no exception of members 
of the press, even if these would not divulge the informa- 
tion further. 1955-56 Op. Att'y Gen. No. 56-6509. 

When board's minutes may be distributed to 
press. — There is no objection to a distribution to the 
press of the minutes of the board's meetings so long as 
these do not contain references or information secured 
from privileged records covered by this section. 1955-56 
Op. Att'y Gen. No. 56-6509. 


31-21-7. Duties of director. 
The director shall: 


SENTENCE, PARDONS AND PAROLES 


31-21-9 


Mailing of probation records, — The decision to:al- 
low probation records to be mailed to an attorney is within 
the discretion of the sentencing judge. 1971 Op. Att'y Gen. 


‘No. 71-25. 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M. L. 
Rev. 234 (1972). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 62A 
Am. Jur. 2d Privacy §§ 60, 206. 

Defendant's right to disclosure of presentence report, 40 
A.L.R.3d 681, 


A. provide probation and parole services and supervise probationers and parolees; 
B. assign officers to serve in each judicial district. Selection and assignment of officers to each 


judicial district shall be made by the director; 


C. obtain office quarters for the staff in each district as necessary; 

D, assign the secretarial, bookkeeping and accounting work to clerical employees; 
E. direct the work of the officers and other employees; 

F. formulate methods of investigation, supervision, recordkeeping nif reports; 

G 

H 


conduct training courses for the staff; 


seek to cooperate with all agencies, public and private, that are concerned with the treat- 


ment.or welfare of persons on probation or parole; 


I. report to the parole board concerning the status of parolees under his supervision; and 
J. perform such other duties as directed by the secretary of corrections. 


History: 1953 Comp., § 41-17-21, enacted. by Laws 
1955, ch. 282, § 10; 1963, ch. 301, § 9; 1975, ch. 194, § 7; 
1977, ch. 257, § 56; 1990, ch. 7, § 1. 

Cross references.:— For state board of probation 
and parole as referring to corrections division, see 33-1-7 
NMSA 1978. 

The 1990 amendment, effective May 16, 1990, deleted 


"with the advice and consent of the judge of the district" - 


at the end of Subsection B, made a minor stylistic change 
in Subsection H, and substituted "secretary of corrections" 
for "secretary of the criminal justice department" at the 
end of Subsection J. 


ANNOTATIONS 


Court not required to enforce abstention from 
searches by probation officers. — Statutory provi- 
sions that require the director to supervise probationers, 
direct the work of probation officers and formulate meth- 
ods of supervision do not require a court to enforce the 
provisions of the manual of instructions for parole officers 
concerning abstention from searches by probation officers. 
State v. Gardner, 1980-NMCA-122, 95 N.M. 171, 619 P.2d 
847, 

Law reviews, — For note, "Due Process, Equal Protec- 
tion’ and the New Mexico Parole System," see 2 N.M.L. 
Rey. 234 (1972). 


31-21-8. Director to administer interstate compacts relating to convicts 


on probation and parole. 


The director is the administrator of interstate compacts relating to convicts on probation and 


parole. 


History: 1953 Comp., § 41-17-21.1, enacted by Laws 
1959, ch. 33, §.1; 1977, ch. 257, § 57. 


ANNOTATIONS 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 


31-21-9. Presentence and prerelease investigations. 


A: Upon the order of any district or magistrate court, the director shall prepare a prepentencs 
report which shall include such information as the court may request. 

B. Upon the order of any district court the director shall prepare a prerelease report which the 
court shall use to determine the accused's qualifications for bail. The report shall include available 
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31-21-10 CRIMINAL PROCEDURE 31-21-10 
information about the accused's family ties, employment, financial resources, character, physical 
and mental condition, the length of his residence in the community, his record of convictions, his 
record of appearance at court proceedings or of flight to avoid prosecution or failure to appear at 
court proceedings and any history of drug or alcohol abuse. 

C. All local and state law enforcement agencies shall furnish to the director any requested 


criminal records. 


History: 1953 Comp., § 41-17-23, enacted by Laws 
1972, ch. 71, § 17. 

Repeals and reenactments. — Laws 1972, ch. 
71, § 17, repealed 41-17-23, 1953 Comp., relating to 
presentence investigation, and enacted the above 
section. 

Compiler's notes. — Laws 1972, ch. 71, § 19, provided 


that this act shall not be construed to repeal the provi- 


sions of 66-8-131 to 66-8-183 NMSA 1978, relating to the 
issuance of uniform traffic citations. 


ANNOTATIONS 


Obtaining of presentence report is not matter of 
right; the report is discretionary with the court. State v. 
Follis, 1970-NMCA-083, 81 N.M. 690, 472 P.2d 655. 

Judge's request for presentence report discre- 
tionary. — The trial judge has discretion to impose sen- 
tence immediately after conviction or request a presen- 
tence report, and where the jury had returned its verdict, 
it could not be said that immediate sentencing deprived 
defendant of a fair trial. State v. Mireles, 1972-NMCA-105, 
84 N.M. 146, 500 P.2d 431. 

Absence of presentence report provides no basis 
for relief. State v. Follis, 1970-NMCA-083, 81 N.M, 690, 
472 P.2d 655. 

"Statement" before court for purpose of altering 
sentence under Section 31-18-15.1 NMSA 1978 is 
presentence report. State v. Wilson, 1982-NMCA-019, 


97 N.M. 534, 641 P.2d 1081, cert. denied, 98 N.M. 50, 644 
P.2d 1039. 

No statutory limitations upon contents. — There 
are no statutory limitations upon the contents of the pre- 
sentence report. State v. Montoya, 1978-NMCA-009, 91 
N.M. 425, 575 P.2d 609, cert. denied, 91 N.M. 491, 576 P.2d 
297. 

Inclusion of arrest record in presentence re- 
port does not violate due process. State v. Montoya, 
1978-NMCA-009, 91 N.M. 425, 575 P.2d 609, cert. denied, 
91 N,M. 491,576 P.2d 297. 

Time spent in boys' school may also be consid- 
ered. — The parole board entirely within its own discre- 
tion may consider the time spent at the New Mexico boys' 
school towards eligibility for consideration for parole. 
1957-58 Op. Att'y Gen. No. 58-109. 

Law reviews. — For comment, "Definitive Sentencing 
in New Mexico: The 1977 Criminal Sentencing Act," see 9 
N.M.L. Rey. 131 (1978-79). 

For comment, "A Comment on State v. Montoya and the 
use of Arrest Records in Sentencing," see 9 N.M.L. Rev. 
443 (1979), 

Am, Jur. 2d, A.L.R. and Cu. S. references, — 21 Am. 
Jur. 2d Caminal Law § 807, 

Right of defendant to inspect report of presentence in- 
vestigation of witness previously convicted of crime, un- 
der Rule 32(c) of Federal Rules of Criminal sea gS 38 
A.L.R. Fed. 786. 

24 C.J.S. Criminal Law §§ 1480, 1499; 1498, 1496, 


31-21-10. Parole authority and procedure. 


A. An inmate of an institution who was sentenced to life imprisonment becomes eligible for a 
parole hearing after the inmate has served thirty years of the sentence. Before ordering the parole 
of an inmate sentenced to life imprisonment, the board shall: 

(1) interview the inmate at the institution where the inmate is committed; 
(2) consider all pertinent information concerning the inmate, including: 


(a) the circumstances of the offense; 


(b) mitigating and aggravating circumstances; 

(c) whether a deadly weapon was used in the commission of the offense; 

(d) whether the inmate is a habitual offender; 

(e) the reports filed under Section 31-21-9 NMSA 1978; and 

(f) the reports of such physical and mental examinations as have been made while in 


an institution; 


(3) make a finding that a parole is in the best interest of society and the inmate; and 
(4) make a finding that the inmate is able and willing to fulfill the obligations of a law- 


abiding citizen. 


If parole is denied, the inmate sentenced to life imprisonment shall again become entitled to a 
parole hearing at two-year intervals. The board may, on its own motion, reopen any case in which 
a hearing has already been granted and parole denied. 

B.., Unless the board finds that it is in the best interest of society and the parolee to reduce the 
period of parole, a person who was sentenced to life imprisonment shall be required to undergo a 
minimum period of parole of five years. During the period of parole, the person shall be under the 
guidance and supervision of the board. 
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C. An inmate of an institution who was sentenced to life imprisonment without possibility of 
release or parole is not eligible for parole and shall remain incarcerated for the entirety of the 
inmate's natural life. 

D. Except for certain sex offenders as provided in Section 31-21-10.1 NMSA 1978, an inmate 
who was convicted of a first, second or third degree felony and who has served the sentence of 
imprisonment imposed by. the court in an institution designated by the corrections department 
shall be required to undergo a two-year period of parole. An inmate who was convicted of a 
fourth degree felony and who has served the sentence of imprisonment imposed by the court in 
an institution designated by the corrections department shall be required to undergo a one-year 
period of parole. During the period of parole, the person shall be under the guidance and super- 
vision of the board. 

EK, Every person while on aati shall remain in the legal custody of the institution from which 
the person was released, but shall be subject to the orders of the board. The board shall furnish to 
each inmate as a prerequisite to release under its supervision a written statement of the condi- 
tions of parole that shall be accepted and agreed to by the inmate as evidenced by the inmate's 
signature affixed to a duplicate copy to be retained in the files of the board. The board shall also 
require as a prerequisite to release the submission and approval of a parole plan. If an inmate re- 
fuses to affix the inmate's signature to the written statement of the conditions of parole or does not 
have an approved parole plan, the inmate shall not be released and shall remain in the custody 
of the institution in which the inmate has served the inmate's sentence, excepting parole, until 
such time as the period of parole the inmate was required to serve, less meritorious deductions, if 
any, expires, at which time the inmate shall be released from that institution without parole, or 
until such time that the inmate evidences acceptance and agreement to the conditions of parole as 
required or receives approval for the inmate's parole plan or both. Time served from the date that 
an inmate refuses to accept and agree to the conditions of parole or fails to receive approval for the 
inmate's parole plan shall reduce the period, if any, to be served under parole at a later date. If the 
district court has ordered that the inmate make restitution to a.victim as provided in Section 31- 
17-1 NMSA 1978, the board shall include restitution as a condition of parole: The board shall also 
personally apprise the inmate of the conditions of parole and the inmate's duties relating thereto. 

F. When a person on parole has performed the obligations of the person's release for the period 
of parole provided in this section, the board shall make a final order of discharge and issue the 
person a certificate of discharge. 

G. Pursuant. to the provisions of Section 31-18-15 NMSA 1978, the board shall require the in- 
mate as a condition of parole: 

(1) to pay the actual costs of parole services to the adult probation and parole division of 
the corrections department for deposit to the corrections department intensive supervision fund 
not exceeding one thousand eight hundred ‘dollars ($1,800) annually to be paid in monthly install- 
ments of not less than twenty-five dollars ($25.00) and not more than one hundred fifty dollars 
($150), as set by the appropriate district supervisor of the adult. probation and parole division, 
based upon the financial circumstances of the defendant. The defendant's payment of the super- 
vised parole costs shall not be waived unless the board holds an evidentiary hearing and finds 
that the defendant is unable to pay the costs. If the board waives the defendant's payment of the 
supervised parole costs and the defendant's financial circumstances subsequently change so that 
the defendant is able to pay the costs, the appropriate district supervisor of the adult probation 
and parole division shall advise the board and the board shall hold an evidentiary hearing to de- 
termine whether the waiver should be rescinded; and 

(2) toreimburse a law enforcement agency or local crime stopper program for the amount 
of any reward paid by the agency or program for information leading to the inmate's arrest, pros- 
ecution or conviction. 

H. The provisions of this section shall apply to all inmates except geriatric, permanently in- 
capacitated: and terminally ill inmates eligible for the medical and geriatric parole program as 
provided by the Parole Board Act. 


History: 1978 Comp., § 31-21-10, enacted by Laws 19838, ch. 136, § 1; 1987, ch. 139, § 4; 1988, ch. 62, § 2; 
1980, ch. 28, § 1; 1981, ch. 285, § 3; 1982, ch. 107, § 1; 1994, ch. 21, § 1; 1994, ch. 24, § 4; 1996, ch. 79, § 4; 1997, 
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ch. 140, § 2; 2008 (1st S.S.), ch. 1, § 8; 2004, ch. 38, § 2; 
2005, ch. 59, § 3; 2007, ch. 69, § 3; 2009, ch. 11, § 4. 


The 2009 ‘Amendment, effective July 1, 2009, in Sub- © 
section B, replaced "convicted of a capital felony" with | 
"sentenced to life imprisonment" and added Subsection C. - 

The 2007 amendment, effective July 1, 2007, made. 


the section applicable to all crimes for which an inmate 
has been sentenced to life imprisonment. 

The 2005 amendment, ‘effective June: 17, 2005, pro- 
vided that an inmate sentenced to life imprisonment. for 
a first degree felony resulting in the death of a child be- 
comes eligible for a parole hearing after serving thirty 
years of the sentence. 

The 2004 amendments, effective July 1, 2004, amended 
Paragraph (1) of Subsection F to change one thousand 
twenty dollars ($1,020) to one thousand eight hundred dol- 
lars ($1,800), fifteen dollars ($15.00) to twenty-five dollars 
($25.00), eighty-five dollars ($85.00) to one hundred fifty 
dollars ($150) and to add after "($150) "as set by the appro- 
priate district supervisor of the adult probation and parole 
division, based upon the financial circumstances of the de- 
fendant. The defendant's payment of the supervised parole 
costs shall not be waived unless the board holds an eviden- 
tiary hearing and finds that the defendant is unable to pay 
the costs. If the board waives the defendant's payment of 
the supervised parole costs.and the defendant's financial 
circumstances subsequently change so that the defendant 


is able to pay the costs, the appropriate district supervisor 


of the adult probation and parole division shall advise the 
board and the board shall hold an evidentiary hearing to 
determine whether the waiver should be rescinded", 

The 2003 (1st 8.8.) amendment, effective February 3, 
2004, substituted "an institution" for "prison" in Subpara- 
graph (2)(f) of Subsection A, added "except for sex. offend- 
ers as provided in Section 31-21-10,1 NMSA 1978" at the 
beginning of the first’ sentence of Subsection C and sub- 
stituted "an institution" for'"a corrections facility" in the, 
first and second sentences of that subsection, and substi- 
tuted "institution" for both "correction facility” and "facil- 
ity" in the fourth sentence of Subsection D. 

Applicability. — Laws 2009, ch, 11, § 6 provided that 
the provisions of this section apply to crimes committed 
on or after July 1, 2009, 


ANNOTATIONS 


Commencement of parole, — Subsection C of Sec- 
tion 31-21-10 (now Subsection D) requires commencement 
of the parole period,as soon as the felony sentence has 
been, completed, Gillespie v. State, 1988-NMSC-068, 107 
N.M. 455, 760 P.2d 147, 

A court may attach a two-year parole period to a 
consecutive sentence for third and fourth degree felonies. 
State v, Utley, 2008-NMCA-080, 144 N.M. 275, 186 P.8d 
904, cert. denied, 2008- NMCERT.004, 144 NM. 47, 183 
Pi3d 932, 


Subsection A of this section does not create a., 


minimum sentence for those sentenced to life im- 
prisonment, Compton v, Lytle, 2003-NMSC-031, 134 
N.M..586, 81 P.3d 39. 
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Good time credit not available. — The legislature 
intended to differentiate between capital and noncapital 


- felons by allowing for good-time credits for the latter and 


denying them to the former; a life sentence does not have 


-a determinate maximum sentence to be reduced by good- 
_. time credits. Compton v. Lytle, 2003-NMSC-031, 1384 N.M. 


586, 81 P.3d 39. 

Minimum period of‘incarceration for parole eli- 
gibility for life sentences prior to: 1980..— Where 
petitioner. pled guilty to four murder charges and was 
sentenced to four life sentences; three of the sentences 
ran concufrently with each other and consecutive to the 
fourth sentence; during plea negotiations petitioner's at- 
torney advised petitioner that based on the law at that 
time, petitioner would be eligible for parole after serving 
ten years on each of the two consecutive life sentences; 
once incarcerated; however, petitioner was notified that 
the eligibility period for parole was thirty years on each 
life sentence; petitioner filed a petition for writ of habeas 


~~ corpus challenging the timing of petitioner's eligibility for 


parole; prior to 1977, the statute provided for a minimum 
ten-year period of incarceration for eligibility for parole; 
in 1977, the legislature first enacted a provision, effective 
July 1, 1979, that repealed the statute and established a 


new, thirty-year minimum period of incarceration for eligi- 


bility for parole and then enacted an amendment, effective 
June 21, 1977, to the same statute that did not change the 
pre-1977 minimum ten-year period of incarceration for eli- 
gibility for parole; the 1978 recompilation of the statutes 
compiled the 1977 amended version of the statute as Sec- 
tion 31-21-10 NMSA 1978 and referred to the first 1977 
enactment requiring a minimum thirty-year period of in- 
carceration for parole eligibility in a compiler's note with- 
out including the text; in 1980, to resolve the confusion, 
the legislature repealed and reenacted Section 31-21-10 
NMSA 1978, effective February 22, 1980, to provide for a 
thirty-year period of incarceration before eligibility for pa- 
role and purported to make the new statute apply retroac- 
tively to all crimes committed on or after July 1, 1979; peti- 
tioner's crimes were committed on September 17, 1979 and 
petitioner was sentenced on May 14,1980; in Quintana v. 
New Mexico Department of Corrections; 100 N.M. 224, 668 
P.2d 1101 (1983), the court held that the first 1977 enact- 
ment repealed the statute so that the 1977 amendment of 
the statute was ineffective with the result, that in 1977, 
the statute provided for a minimum thirty-year period of 
incarceration for eligibility for parole; in Devine v. New 


!. Mexico Department of Corrections, 866 F.2d 339 (10th Cir. 


1989), the court ruled that the holding in Quintana was 
unforeseeable and retroactively enhanced the petitioner's 
sentence in violation of ex post facto principles and vio- 
lated the petitioner's federal due process rights; and in this 
case, in reliance on Quintana, the district: court dismissed 
petitioner's petition and ordered petitioner to serve thirty 
years instead of ten years before consideration for parole, 
petitioner was eligible for parole upon the completion of ten 
years of incarceration on the second life sentence. Skidgel 
v. Hatch, 20138-NMSC-019, 301 P.3d 854, overruling Quin- 
tana v, New Mexico Dep't of Corrs., 1983- NMSC- psy, 100 
N.M. 224; 668 P.2d 1101, 


31-21-10.1. Sex offenders; period of pewolae terms and conditions of 


parole. 


A. If the district court sentences a sex offender to a term of incarceration in a facility desig- 
nated by the corrections department, the district court shall include a provision in the judgment 
and sentence that specifically requires the sex offender to serve an indeterminate period of super- 


vised parole for a period of: 


(1). not less than five years and not in excess of twenty years for the offense of kidnapping 
when committed with intent to inflict a sexual offense upon the victim, criminal sexual penetration 
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in the third degree, criminal sexual contact of a minor in the fourth degree or sexual exploitation 
of children in the second degree; or 

(2) not less than five years and up to the natural life of the sex offender for the offense of 
aggravated criminal sexual penetration, criminal sexual penetration in the first or second degree, 
criminal sexual contact of a minor in the second or third degree or sexual exploitation of children 
by prostitution in the first or second degree. 

A sex offender's period of supervised parole may be for a period of less than the maximum if, at 
a review hearing provided for in Subsection C of this section, the state is unable to prove that the 
sex offender should remain on parole. 

B.. Prior to placing a sex offender on parole, the board shall conduct a hearing to determine 
the terms and conditions of supervised parole for the sex offender. The board may consider any 
relevant factors, including: 

(1) the nature and circumstances of the offense for which the sex offender was incarcerated; 

(2) the nature and circumstances of a prior sex offense committed by the sex offender; 

(8) rehabilitation efforts engaged in by the sex offender, including participation in treat- 
ment programs while incarcerated or elsewhere; 

(4) the danger to the community posed by the sex offender; and 

(5) arisk and needs assessment regarding the sex offender, developed by the sex offender 
management board of the New Mexico sentencing commission or another appropriate entity, to be 
used by appropriate parole board personnel. 

C. When a sex offender has served the initial five years of supervised parole, and at two and 
one-half year intervals thereafter, the board shall review the duration of the sex offender's su- 
pervised parole. At each review hearing, the attorney general shall bear the burden of proving by 
clear and convincing evidence that the sex offender should remain on parole. 

D. The board may order a sex offender released on parole to abide by reasonable terms and 
conditions of parole, including: 

(1) being subject to intensive supervision by a parole officer of the corrections department; 

(2) participating in an outpatient or inpatient sex offender treatment program; 

(8) a parole agreement by the sex offender not to use alcohol or drugs; 

(4) a parole agreement by the sex offender not to have contact with certain persons or 
classes of persons; and 

(5) being subject to alcohol testing, drug testing or polygraph examinations used to deter- 
mine if the sex offender is in compliance with the terms and conditions of the sex offender's parole. 

E. The board shall require electronic real-time monitoring of every sex offender released on 
parole for the entire time the sex offender is on parole. The electronic monitoring shall use global 
positioning system monitoring technology or any successor technology that would give continuous 
information on the sex offender's whereabouts and enable law enforcement and the corrections 
department to determine the real-time position of a sex offender to a high level of accuracy. 

F. The board shall notify the chief public defender of an upcoming parole hearing for a sex of- 
fender pursuant to Subsection C of this section, and the chief public defender shall make represen- 
tation available to the sex offender at the parole hearing. 

G. If the board finds that a sex offender has violated the terms and conditions of the sex of- 
fender's parole, the board may revoke the sex offender's parole or may modify the terms and condi- 
tions of parole. 

H. The provisions of this section shall apply to all sex offenders, except geriatric, permanently 
incapacitated and terminally ill inmates eligible for the medical and geriatric parole program as 
provided by the Parole Board Act [31-21-22 through 31-21-26 NMSA 1978]. 

I. As used in this section, "sex offender" means a person who is convicted of, pleads guilty to or 
pleads nolo contendere to any one of the following offenses: 

(1) kidnapping, as provided in Section 30-4-1 NMSA 1978, when committed with intent to 
inflict a sexual offense upon the victim; 

(2) aggravated criminal sexual penetration or criminal sexual penetration in the first, sec- 
ond or third degree, as provided in Section 30-9-11 NMSA 1978; 

(3) criminal sexual contact of a minor in the second, third or fourth degree, as provided in 
Section 30-9-18 NMSA 1978; 
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(4) sexual exploitation of children in the second degree, as provided in Section 30- Gadi 


NMSA 1978; 


(5) sexual exploitation of children by pastes in the first or second seicuieiias as ‘egovided 


in Section 30-6A-4 NMSA 1978; or 


(6) child solicitation by electronic eid voarhi abba divides as provided in Section 30-37-3.2 


NMSA 1978. 


History: Laws 2008 (1st.S.S.), ch. 1, § 9; 2007, ch. 68, 
§ 4; 2007, ch. 69, § 4. 

2007 Multiple Amendments. — Laws 2007, ch. 68, § 4 
and Laws 2007, ch, 69, § 4 enacted different amendments 
to this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2007, ch. 69, § 4, as the last act signed 
by the governor, is set out above and incorporates both 
amendments. Laws 2007, ch. 68, § 4 and Laws 2007, ch. 69, 
§ 4 are described below.-To view the session laws in their 
entirety, see the 2007 session laws on NMOneSource.com. 

Laws 2007, ch. 69, § 4, effective July 1, 2007, required 
a parole period of not less than five years and not more 
than twenty years for certain sexual offenses and not, less 
than five years up to natural life for more serious sexual 
offenses; permitted the imposition of supervised parole 
for the maximum period; required electronic monitoring 
during parole; and defined "sex offender" as a person con- 
victed of aggravated criminal sexual penetration, 

Laws 2007, ch. 68, § 4, effective July 1, 2007, defined 
"sex offender" to include a person convicted of child solici- 
tation by electronic communication device, 


ANNOTATIONS 


District court erred in sentencing defendant in ac- 
cordance with the terms of the sex offender parole 
statute. — Where defendant. entered into a conditional 


plea to one count of child solicitation by electronic com- 
munication device, contrary to § 30-37-3.2(C)(1) NMSA 
1978, for conduct committed in 2015, and where the dis- 
trict court, as a part of defendant's sentence, sentenced 


_ defendant to parole pursuant. to the sex offender parole 


statute, § 31-21-10.1 NMSA 1978, rather than pursuant to 
the general parole statute, § 831-21-10(D), NMSA 1978, the 
district court erred by sentencing defendant in accordance 
with the terms of § 31-21-10.1(A)(1), because competing 
amendments to this section in 2007 were irreconcilable, 
and it cannot be concluded that the legislature meant to 
subject those convicted of child solicitation by electronic 
communication to the enhanced sex offender parole terms. 
State v, Sena, 2021-NMCA-047, cert. granted. 

' The district court erred by sentencing defendant 
to sex offender parole and probation. — Where de- 
fendant was convicted of attempt to commit second-degree 
criminal sexual contact of a minor (CSCM), the district _ 
court erred when it imposed a sentence to sex offender 
probation and parole instead of a sentence in accordance 
with the general probation and parole statutes, because 
while CSCM is among the enumerated offenses triggering 
a sentence to sex offender probation or parole, attempt to 
commit CSCM is not included among the offenses. State v, 
Notah, 2022-NMCA-005, cert. denied. 


31-21-11. Parole to detainers to serve another sentence or for 
hospitalization and treatment. _ 


Prisoners who are otherwise eligible for parole may be paroled to detainers to serve another 
sentence within the penitentiary or to the forensic treatment or alcohol treatment unit of the New 
Mexico behavioral health institute at Las Vegas or to any other specific hospital or residential 
treatment program determined necessary by the board. 


History: 1953 Comp., § 41-17-24.1, enacted by Laws 
1959, ch. 30, § 1; 1977, ch. 216, § 18; 1982, ch. 107, § 2; 
2005, ch. 313, § 10. . 

Cross references. — For state board of probation 
and parole as referring to corrections division, see 38-1-7 
NMSA 1978. 

The 2005 amendment, effective June 17, 2005, 
changed the name of the New Mexico state hospital to the 
New Mexico behavioral institute at Las Vegas. 


ANNOTATIONS 


No loss of state's jurisdiction. — Petitioner is not 
denied due process in violation of state and federal 
constitutions by his imprisonment and detention -in 
New Mexico for violation of terms of parole agreement 
whereby New Mexico had paroled him to detainer in 


31-21-12. Conditional release. 


Arizona without surrendering its jurisdiction over him. 
Snowv, Cox, 1966-NMSC-082, 76.N.M. 238, 414 P.2d 217.. 
Effect of two life sentences on "outside" parole. — As a 
practical matter a person committed under two life sentences 
cannot be granted an "outside" parole until he has served 
20 years but he can be granted an "in custody" parole after 
serving 10 years, 1961-62 Op, Att'y Gen, No, 61-59, 
Cumulative sentences, — If it were mandatory upon 
a penitentiary to construe cumulative sentences as one 
continuous sentence, the provisions of this section would 
not be effective. 1963-64 Op. Att'y Gen. No. 63-165. 
Cancellation of detainers. — The issuing and can- 
cellation of detainers is properly a matter for the parole 


_ agency of this state. The board has authority to cancel, if 


it deems such advisable, an outstanding detainer or war- 
rant based upon a violation of porate, 1955-56 Op. Att'y 
Gen. No, 56-6371. 


A. Any prisoner who is released by authority of the governor under any conditional release or other 
disposition made under the pardoning power, other than full pardon, shall, upon release, be deemed 
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as:released on parole until the expiration of the basic term or terms of imprisonment for which he was 
sentenced and until the expiration of any period of parole included as a part of sentence. 

B. . Except for a full pardon, the governor may not conditionally release or otherwise pardon 
a prisoner during the period for which such person is yesh wa enhanced: term of his sentence 
pursuant to Section 31-18-16 NMSA 1978. ; 


History: 1953 Comp., § 41-17-25, bubiice by Laws: . Offenses and convictions covered by pardon, 85 A.L.R.2d 
1955, ch. 282, § 14; 1977, ch. 216, § 14. 1261, ' 
. ; Denial of state prisoner's application for, or revocation 


ANNOTATIONS fe of, participation in work or study release program or fur- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. lough program as actionable under Civil Rights. Act of 
Jur. 2d Pardon and Parole §§ 63 to 72; 60 Am. Jur. 2d Penal 1871 (42 USCS § 1983), 55 A.L.R. Fed. 208. 
and Correctional Institutions §§ 226, 229, 230, 232 to 235. 674 C.J.8. Pardon and Parole §§ 28 to 28, 


Conditional pardon, 60 A,L.R. 1410, 


31-21-13. Information from prison officials. 


It shall be the duty of.all prison officials to grant to the members of the board, or its properly 
accredited representatives, access at all reasonable times to any prisoner over, whom the board 
has jurisdiction under this act [31-21-3 to 81-21-19 NMSA 1978], to provide for the board or such 
representatives facilities for communicating with and interviewing such prisoner and to furnish 
to the board such reports and records as the board shall require concerning the conduct and char- 
acter of any prisoner in their custody and any other facts deemed by the board pertinent in deter- 
mining whether such prisoner shall be paroled. 


History: 1953 Comp., § 41-17-26, enacted by Laws Cross references, — For state board of. probation 
1955, ch. 282, § 15, and parole as referring to.corrections division; see 33-1-7 
NMSA. 1978. 


31-21-13.1. Intensive supervision programs.. 


A. As used in this section, "intensive supervision programs" means programs that provide 
highly structured and intense supervision, with stringent reporting requirements, of certain indi- 
viduals who represent an excessively high assessment of risk of violation of probation or parole, 
emphasize meaningful rehabilitative activities and reasonable alternatives without seriously in- 
creasing the risk of recidivist crime and facilitate the payment of restitution by the offender to the 
victim. "Intensive supervision programs" include house arrest programs or electronic surveillance 
programs or both. | . 

B. The corrections department shall implement and operate intensive supervision programs in 
various local communities. The programs shall provide services for appropriate individuals by pro- 
bation and parole officers of the corrections department. The corrections department shall promul- 
gate rules and regulations to provide that the officers providing these services have a maximum 
case load of forty offenders and to provide for offender selection and other criteria. The corrections 
department may cooperate with all recognized law enforcement authorities and share all neces- 
sary and pertinent information, records or documents regarding probationers or parolees in order 
to implement and operate these intensive supervision programs. 

C. For purposes of this section, a judge contemplating imposition of an intensive supervision 
program for an individual shall consult with the adult probation and parole division of the correc- 
tions department and consider the recommendations before imposing such probation. The adult 
probation and parole division of the corrections department shall recommend only those indi- 
viduals who would have otherwise been recommended for incarceration for intensive supervision 
programs. A judgé has discretion to impose an intensive supervision program for an individual, re- 
gardless of recommendations made by the adult probation and parole division. Inmates eligible for 
parole, or within twelve months of eligibility for parole, or inmates who would otherwise remain in 
a correctional institution for lack of a parole plan or those parolees whose parole the board would 
otherwise revoke are eligible for intensive supervision programs. The provisions of this section do 
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not limit or reduce the statutory authority vested in probation and “ieee peel ge ep as defined 
by any other section of the Probation and Parole Act. 

D. There is created in the state treasury the "corrections department intensive supervision 
fund" to be administered by the corrections department upon vouchers signed by the secretary of 
corrections. Balances in the corrections department intensive supervision fund shall not revert to 
the general fund. Beginning July 1, 1988, the intensive supervision programs established pursu- 
ant. to this section shall be funded by those supervision costs collected pursuant to the provisions 
of Sections 31-20-6 and 31-21-10 NMSA 1978. The corrections department is specifically autho- 


rized to hire additional permanent or term full-time equivalent positions for the purpose of imple- 


menting the provisions of this section. 


History: 1978 Comp,., § 31-21-13.1, enacted by Laws 
1988, ch. 62, § 3; 1991, ch. 52, § 2; 2013, ch. 48, § 1. 

The 2013 amendment, effective June 14, 2018, in- 
creased the maximum case load of probation and parole 
officers working in intensive supervision programs from 
twenty to forty offenders; and in Subsection B, in the third 
sentence, after "maximum case load of", deleted "twenty" 
and added "forty". 

The 1991 amendment, effective July 1, 1991, in the 


first sentence of Subsection A; substituted "individuals ' 


who represent an excessively high assessment to risk of 
violation of probation or. parole, emphasize" for "proba- 
tioners and parolees who represent an excessively high 
assessment of risk to the community, emphasizes"; in the 
second sentence of Subsection B, substituted "individuals" 
for "probationers and parolees"; Subsection C, substituted 
“adult probation and parole division" for "field services di- 
vision" in the first two sentences, added the present third 


eligibility for parole, or inmates" for "Only those parolees"; 
and made minor stylistic changes throughout the section. 


ANNOTATIONS 


’ Warrantless searches and seizures. — Defendant's 
expectations of privacy, particularly as to his vehicle parked 
outside the probation office, were necessarily reduced by 
his status and by the provisions in the probation order and 
intensive supervision program agreement regarding war- 
rantless searches and seizures where he was under arrest, 
and had undergone a patdown search that aroused suspi- 
cions and a key-lock match that caught him in a lie, Defen- 
dant's probation status, together with his prior convictions 
and current probation violation for which he was arrested, 
the patdown discovery of a large sum of cash in small bills, 
and defendant's lie about how he arrived at the probation 
office were sufficient to give the officers a reasonable basis 
to search the vehicle for evidence of another violation of his 


sentence, and in the present fourth sentence substituted 


bati ditions. St . Pi 004- - 3 
"Inmates eligible for parole, or within twelve months of probe thopipondi tian tate 0 euriee,, 20) NM Eate Cae 


N.M. 614, 103 P.3d 54, cert. quashed, 2006-NMCERT-004, 
139 N.M. 429, 184 P.3d 120. 


31-21-14. Return of parole violator. 


A. At any time during release on parole the board or the director may issue a warrant for the 
arrest of the released prisoner for violation of any of the conditions of release, or issue a notice to 
appear to answer a charge of violation. The notice shall be served personally upon the prisoner. 
The warrant shall authorize the superintendent of the institution from which the prisoner was re- 
leased to return the prisoner to the actual custody of the institution or to-any other suitable deten- 
tion facility designated by the board or the director. If the prisoner is out of the state, the warrant 
shall authorize the superintendent to return him to the state. 

B. The director may arrest the prisoner without a warrant or may deputize any officer with 
power of arrest to do so by giving him a written statement setting forth that the prisoner has, in 
the judgment of the director, violated the conditions of his release. Where an arrest is made with- 
out a warrant, the prisoner shall not be returned to the institution unless authorized by the direc- 
tor or the board. Pending hearing as provided by law upon any charge of violation, the prisoner 
shall remain incarcerated in the institution. ; 

C. Upon arrest and detention, the board shall cause the prisoner to be promptly brought; before 
it for a parole revocation hearing on the parole violation. charged, under rules and regulations the 
board may adopt. If violation is established, the board may. continue or revoke the parole or enter 
any other order as it sees fit. 

D. A prisoner for whose return a warrant has been issued shall, if it is found that, the warrant 
cannot be served, be a fugitive from justice. If it appears that, he has violated the provisions of his 
release, the board shall determine whether the time from the date of the violation to the date af his 
arrest, or any part of it, shall be counted as time served under the sentence, 


History: 1953 Comp., § 41-17-28, enacted by Laws . 
1955, ch. 232, § 17; 1959, ch. 31, § 1; 1963, ch. 301, § 12. 


Cross references. — For state board of probation 
and parole as referring to corrections division, see 33-1-7 
NMSA 1978, 
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ANNOTATIONS 


No violation of due process rights. — Defendant's 
due process rights are not violated by a deferral of a pa- 
role revocation hearing, following service of an interven- 
ing sentence. The granting of a writ of habeas corpus to 
defendant by the district court was error. Moody v. Quin- 
tana, 1976-NMSC-070, 89 N.M. 574, 555 P.2d 695. 

Meaning of section, — It is not within the meaning 
of this section to require a hearing subsequent to the 
granting of a parole, which is contingent upon approval of 
a parole "plan" and the various other steps necessary for 
release but prior to actual release. To give the statute any 
other construction would be to destroy the object sought to 
be accomplished by the legislature. Williams v, N.M. Dep't 
of Corrs., 1972-NMSC-086, 84 N.M, 421, 504 P.2d 631. 

Board under no obligation to issue warrant. — 
This section is intended to permit the board to determine 
whether to issue a warrant for the parole violator's return 
and to consider the matter of his parole revocation. The 
board is not obligated to issue such a warrant, and if it 
does not do so the parolee continues on parole. Conston 
v. N.M. State Bd. of Prob. & Parole, 1968-NMSC-129, 79 
N.M. 385, 444 P.2d 296, 

Credit for time spent out of custody. — Denial of 
credit for time spent out of custody after breach of pa- 
role conditions is not contemplated or permitted. Conston 
v, N.M, State Bd. of Prob, & Parole, 1968-NMSC-129, 79 
N.M. 385, 444 P.2d 296. 

Imprisonment not part of sentence. — Imprison- 
ment for noncompliance with parole matters is not a term 
of imprisonment which can be imposed by sentence, as 
such imprisonment results only after sentence has been 
imposed, State v.. Gonzales, 1981-NMCA-086, 96 N.M. 556, 
632 P.2d 1194. 

Subsection C relates to procedure when violation 
occurs. — Subsection C regarding a parole revocation 
hearing relates to the statutory procedures to be followed 
when an inmate released on parole is charged with violat- 
ing any of the conditions of release. Williams v. N.M. Dep't 
of Corrs., 1972-NMSC-086, 84 N.M. 421, 504 P.2d 631. 

Prisoner is not on parole from time original res- 
olution is passed, and an order of rescission does not 
take from him a vested right without due process of law. 
Williams v. N.M. Dep't of Corrs., 1972-NMSC-086, 84 N.M. 
421, 504 P.2d 631. 

Parole begins upon actual release. — Until the 
prisoner is actually released, the board has the power to 
"reopen and advance, postpone or deny a parole which 
has been granted," Williams v. N.M. Dep't of Corrs., 
1972-NMSC-086, 84 N.M. 421, 504 P.2d 631. 

Parolee must sign parole agreement. — There must 
be an acceptance of the terms and conditions of the parole 
agreement, which must be signed by the convict, before 
the said parole becomes legally effective to secure his re- 
lease from the institution. Williams v. N.M. Dep't of Corrs., 
1972-NMSC-086, 84 N.M. 421, 504 P.2d 631. 

Board may revoke "pending" parole without re- 
vocation hearing. — Where the necessary steps to 
complete petitioner's release on parole had not been ac- 
complished, the parole board's action in revoking a "pend- 
ing" parole was within the discretion of the board, and 
petitioner was not entitled to a parole revocation hearing. 
Williams v. N.M. Dep't of Corrs., 1972-NMSC-086, 84 N.M. 
421, 504 P.2d 631. 

Only under limited circumstances may direc- 
tor order rehearing. — Field services division direc- 
tor acted within his statutory and inherent authority in 
ordering a new preliminary revocation hearing when the 
initial hearing officer's finding of no probable cause for re- 
vocation was based on an erroneous legal conclusion. This 
decision should not be interpreted as allowing the director 
to order a rehearing when he is merely dissatisfied with 
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the result of the initial hearing. Only upon a clear misap- 
plication of the law or for other strong and compelling rea- 
sons should this authority be exercised. Barnett v. Malley, 
1977-NMSC-065, 90 N.M. 633, 567 P.2d 482. 

Right to due process by waiver of counsel was 
not violated. — Where defendant was notified twice of 
defendant's right to be represented by counsel at defen- 
dant's parole revocation hearing; defendant elected to 
waive representation at the preliminary hearing stage 
and confirmed the waiver of counsel at the parole revo- 
cation hearing; and defendant had no difficulty present- 
ing a defense and explanations for the parole violations, 
defendant did not establish that the waiver of counsel 
at the parole revocation hearing resulted in a violation 
of due process. State v. Triggs, 2012-NMCA-068, 281 
P.3d 1256. 

Deferral of parole revocation hearing following 
service of an intervening sentence is without prejudice 
and does not violate a defendant's due process rights 
where the parole violation was established by an inter- 
vening conviction. Moody v. Quintana, 1976-NMSC-070, 
89 N.M. 574, 555 P.2d 695, 

Right to counsel at hearing discretionary. — The 
state authority charged with the responsibility for admin- 
istering the probation and parole system has discretion 
to: determine the need for counsel at revocation hear- 
ings on a case-by-case basis, but if the determination is 
made to supply counsel to indigent parolees, then counsel 
must be made available and given the opportunity to par- 
ticipate in any subsequent rehearings. Barnett v. Malley, 
1977-NMSC-065, 90 N.M. 633, 567 P.2d 482. 

Term "as it sees fit" gives board restricted pow- 
ers. — While the authority granted the board under this 
section to enter any order "as it sees fit" might seem to 
be sufficiently broad to permit a denial of credit of eight 
and one-half months as time served on a sentence during 
which time parolee was not in custody, the use of such lan- 
guage was not intended to grant unrestricted power. Con- 
ston v. N. M. State Bd. of Prob. & Parole, 1968-NMSC-129, 
79 N.M. 385, 444 P.2d 296. 

No court review of revocation decision. — Laws 
1909, ch. 32, § 5, having conferred upon superintendent of 
penitentiary the power to retake and reimprison paroled 
convicts, his revocation of a parole was in the exercise of 
a sole discretion, not reviewable by the courts. Ex parte 
Vigil, 1918-NMSC-117, 24 N.M. 640, 175 P. 713. 

Parole violator is to be treated as escaped pris- 
oner and liable, when arrested, to serve out the unexpired 
term of his maximum possible imprisonment, excluding 
the time of his absence. 1912-13 Op. Att'y Gen. No. 12-878. 

Board determines what time counts as time 
served. — Whether the time from the issuance of a war- 
rant for violation of the parole to the date of arrest of the 
parole violator is to be counted as time served is to be 
determined by the parole board. 1955-56 Op. Att'y Gen. 
No. 55-6304. 

Parole supervisor may personally arrest viola- 
tor. — There is no authority for the director of parole or 
a parole supervisor to issue a warrant.in the name of the 
parole board. A parole supervisor can personally arrest a 
parole violator and, if he does, he must furnish a written 
statement setting forth the facts of violation and this is 
sufficient for the detention authorities to hold the parolee. 
The parole supervisor, by issuing a written statement that 
there has been a violation of parole in his judgment, may 
deputize an officer to arrest a parole violator and this 
statement is sufficient authority to hold the parolee. 1955- 
56 Op. Att'y Gen. No. 55-6335. 

Right to make bail. — Parole violation, and commis- 
sion of crime while on parole, gives rise to two separate 
and distinct proceedings. Accordingly, a parolee if accused 
of a crime is entitled to bail, as an accused in a criminal 
case, the same as any other person. But as a parolee, he 
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is not entitled to make bail, This might be academic if the is arrested for a parole violation, placed in a county jail, 
parole board revokes the parole’and returns the man to attempts suicide, and is rushed to a hospital, he is in the 
prison for parole violation, On the other hand, the parole legal custody and ‘control of the state penitentiary when 
board may not find a violation and would permit continu- - he injured himself, and the state’ penitentiary, not the 
ation of the parole, in which case the man has every right © county, is responsible for the medical costs. 1968 Op. Att'y 
to bail in accordance with law, as if he had never:been con- Gen. No. 68-26, 
victed, If charges have been filed, and the parolee makes Law reviews. — For note, "Due Process, Equal Protec- 
bail, it follows that nonetheless the parole authorities can tion and the New Mexico Parole System," see 2 N.M.L. 
arrest and detain pending investigation of parole viola- Rev. 234 (1972). 
tion, or violations at a subsequent time. 1957-58 Op. Att'y _ For survey, "Children's Court Practice in Delinquency 
Gen. No. 58-171, and Need of Supervision Cases Under the New Rules," see 
Criminal justice department bears cost for ar- 6 N.M.L. Rev. 331 (1976). ~~ 
rested parolee. — A parolee arrested’ pursuant to this - Am. Jur, 2d, A.L.R. and C.J.S. references. — 59 Am. 
section is in the control and custody of the state peniten- Jur, 2d Pardon and Parole §§ 84, 96 to 98, 100 to 102, 106, 
tiary, andthe department of corrections (corrections de- 110,412, 113: : 
partment) must bear the cost of such control and custody. Right to assistance of counsel at proceedings to revoke 
1970 Op. Att'y Gen. No. 70-62. probation, 44 A.L.R.3d 306. 
State penitentiary responsible for parolee's medi- 67A C.J.S. Pardon and Parole §§ 61, 64, 67, 79, 80, 83, 


cal costs. — Where a parolee from the state penitentiary 


31-21-15. Return of probation violator, | 


A. At any time during probation: 

(1). the court may issue a warrant for the arrest of a probationer for violation of any of the 
conditions of release. The warrant’shall authorize the return of the probationer to the custody of 
the court or to any suitable detention facility designated by the court; 

(2). the court may issue a notice to. appear to answer a charge of violation. The notice shall 
be personally served upon the probationer; or 

(3). the director may arrest a probationer without warrant or may deputize any officer with 
power of arrest to do so by giving the officer a written statement setting forth that the probationer 
has, in the judgment of the director, violated the conditions of the probationer's release, The writ- 
ten statement, delivered with the probationer by the arresting officer to the official in charge of 
a county jail or other place of.detention, is sufficient warrant for the detention of the probationer. 
Upon the probationer's arrest and detention, the director shall immediately notify the court and 
submit in writing a report showing in what. manner the probationer has violated the conditions of 
release. 

B, The court shall then hold a hearing, which may be informal, on the violation charged. If the 
violation,is established, the court may continue the original probation or revoke the probation 
and either order a new probation with any condition provided for in Section 31-20-5 or 31-20-6 
NMSA 1978 or require the probationer to serve the balance of the sentence imposed or any lesser 
sentence. If imposition of sentence was deferred, the court may impose any sentence that might 
originally have been imposed, but credit shall be given for time served on probation. 

C. “If it is found that a warrant for the return of a probationer cannot be served, the probationer 
is a fugitive from justice. After hearing upon return, if it appears that the probationer has violated 
the provisions of the probationer's release, the court shall determine whether the time from the 
date of violation to the date of the probationer's arrest, or any part of it, shall be counted as time 
served on probation. For the purposes of this subsection, "probationer" means a Lgl pa convicted 
of acrime by a district, metropolitan, magistrate or municipal court. 

D. The board shall budget funds to cover expenses of returning probationers to the court. The 
sheriff of the county in which the probationer was convicted is the court's agent.in the transporta- 
tion of the probationer, but the director, with the consent of the court, may utilize other state agen- 
cies for this purpose when it'is in the best interest of the state. 


History: 1953:Comp.,, § 41-1 7-28.1, enacted by Laws Paragraph (3); after "by giving", deleted "him" and added 
1963, ch. 301, § 13; 1989, ch. 139, § 1; 2016, ch. 27, § 1; "the officer", after "violated the conditions of", deleted 
2016, ch. 31, § 1. "his" and added "probationer's", ", and after "Upon", added 

Cross references, —'For state‘board of probation and "the ‘probationer's"; in Sabséction B, after "any sentence", 
parole referring to corrections division; see 33-1-7 NMSA deleted which" and added "that"; and in Subsection C, 
1978. after "if it appears that", deleted "he" and added "the pro- 

The 2016 amendment, effective March 2, 2016, defined bationer", after ' ‘violated the provisions of", deleted "his" 
"probationer" for purposes of this section; in Subsection A, and added "the probationer's", after "violation to the date 
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of", deleted "his" and added "the probationer's", and added 
the last sentence. 

Laws 2016, ch. 27, § 1 and Laws 2016, ch. 31, § 1, both 
effective March 2, 2016, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2016, ch. 31, § 1. See 12-1-8 NMSA 1978. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section B substituted "continue the original probation, re- 
voke the probation and either order a new probation with 
any condition provided for in Section 31-20-5 or 31-20-6 
NMSA 1978, or" for "continue or revoke the probation and 
may" in the second sentence. 


ANNOTATIONS 


GENERAL CONSIDERATION. 
HEARING ON REVOCATION, 
REVOCATION. 

FUGITIVE STATUS. 


I, GENERAL CONSIDERATION. 


Rule 5-805 NMRA does not violate separation of 
powers. — Subsection H of Rule 5-805 NMRA, which re- 
quires dismissal of a probation violation proceeding if the 
time limits to hold an adjudicatory hearing are not met, 
does not infringe upon the substantive rights granted by 
the legislature in ‘Sections 31-11-1 and 31-21-15 NMSA 
1978 and does not violate the separation of powers doc- 
trine. State v. Montoya, 2011-NMCA-009, 149 N.M. 242, 
247 P.3d 1127, cert. denied, 2011-NMCERT-001, 150 N.M. 
558, 263 P.3d 900. 

Legislature has expressly determined proce- 
dures to bring a person on probation before the court 
for violation of a condition of probation. State v. Ponce, 
2004-NMCA-137, 136 N.M. 614, 103 P.3d 54, cert. quashed, 
2006-NMCERT-004, 139 N.M. 429, 134 P.3d 120. 

Generally as to probation. — Probation is conferred 
as a privilege and cannot be demanded as a right. It is a 
matter of favor, not of contract. There is no requirement 
that it must be granted on a specified showing. The defen- 
dant stands convicted; he faces punishment and cannot 
insist on terms or strike a bargain. He is still a person 
convicted of an offense, and the suspension of his sentence 
remains within the control of the court. State v. Brusen- 
han, 1968-NMCA-006, 78 N.M. 764, 438 P.2d 174. 

Legislature authorized to define court's juris- 
diction over sentencing. — It is within the power 
of the legislature alone to define the court's jurisdic- 
tion over the sentencing of offenders. State v. Travarez, 
1983-NMCA-003, 99 N.M. 309, 657 P.2d 636. 

Sentencing scheme for suspension and deferment 
is not unconstitutionally vague. State v. Kenneman, 
1982-NMCA-145, 98 N.M. 794, 653 P.2d 170, cert. denied, 
99 N.M. 47, 653 P.2d 878. 

Probation is conditional liberty intended to alle- 
viate aspects of punishment by incarceration. It offers 
rehabilitation and restoration to society. State v. Chavez, 
1979-NMCA-143, 94 N.M. 102, 607 P.2d 640, cert. denied, 
94 N.M. 629, 614 P.2d 546. 

For probation to be legally effective, defendant 
did not have to report to the probation office, open his 
file, and sign a probation order. Defendant was construc- 
tively on probation from the date of his sentencing. State 
v. Jimenez, 2004-NMSC-012, 135 N.M. 442, 90 P.3d 461. 

Probation served while in custody of another ju- 
risdiction. — Where defendant was placed on supervised 
probation for a term of five years; before defendant was 
released from custody or had an opportunity to meet with 
probation officers, defendant was extradited to Texas; 
Texas dropped the charges against defendant, but con- 
tinued to hold defendant in custody until defendant was 
extradited to Colorado; defendant was imprisoned in Colo- 
rado for four years based on a probation violation; when 


i: 
Il. 
Ill. 
IV. 
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defendant finished the Colorado prison term, defendant 
was extradited to New Mexico and remained in custody 
until defendant appeared before the district court; defen- 
dant was never able to report to New Mexico probation 
authorities; at a probation violation hearing held after the 
expiration date of defendant's probationary period, the 
district court found that defendant had not violated the 
terms of probation and was not an absconder or a fugitive; 
and the district court retroactively reinstated defendant's 
probation during the period of time defendant was incar- 
cerated outside New Mexico, defendant was entitled to 
credit for probation throughout the time defendant was in 
custody in Texas and incarcerated in Colorado, the term 
of defendant's probationary period expired before the dis- 
trict court entered its order, and the district courtdid not 
have jurisdiction to reinstate defendant's probation. State 
v. Hinojos, 2014-NMCA-067. 

Nolo plea not basis for revocation of probation. — 
A court may not use a conviction based on a nolo conten- 
dere plea as the sole basis to revoke probation. State v. 
Baca, 1984-NMCA-056, 101 N.M. 415, 683 P.2d 970. 

Constitutional to impose three-year sentence 
when sentencing originally deferred for two years. — 
The imposition of a three-year sentence when sentencing 
was originally deferred for two years does not violate the 
prohibition on double jeopardy, when the first sentence 
imposed is where the defendant's probation is revoked. 
State v. Kenneman, 1982-NMCA-145, 98 N.M. 794, 653 
P.2d 170, cert. denied, 99 N.M. 47, 653 P.2d 878. 

Court lacks jurisdiction in probation revocation 
matter when period of deferred sentence expires. — 
Section 31-20-9 NMSA 1978 relieves the defendant of any 
obligations imposed on him by order of the court when the 
period of a deferred sentence expires, and he is deemed 
then to have satisfied his liability for the crime. The trial 
court thereafter lacks jurisdiction to proceed in a proba- 
tion revocation matter. State v. Travarez, 1983-NMCA-003, 
99 N.M. 309, 657 P.2d 636. 

Court may not order defendant to live in halfway 
house as condition of probation. — Ordering defen- 
dant to live in a halfway house as an additional condition 
of probation amounts to an increased penalty under State 
v. Crespin, 1981-NMCA-095, 96 N.M. 640, 633 P.2d 1238, 
and thus the court has no jurisdiction to make such an 
order. State v. Chavez, 1984-NMCA-006, 100 N.M. 750, 676 
P.2d 827. 

Incarceration for probation ‘violation not re- 
quired. — Neither Section 31-20-5 NMSA 1978 nor this 
section require the trial court to impose incarceration if 
the defendant violates the conditions of his probation. 
State v. Mares, 1994-NMSC-123, 119 N.M. 48, 888 P.2d 
930. 

Delay waives probation revocation. — Where it 
is contended that the right of New Mexico to revoke de- 
fendant's probation was waived by reason of the long de- 
lay in apprehending defendant, based on the claim that 
defendant's whereabouts were known to the state or 
should have been known to the state had it exercised or- 
dinary care to ascertain the location of defendant, such 
a claim provides a legal basis for relief. State v. Murray, 
1970-NMCA-045, 81 N.M. 445, 468 P.2d 416. 

Unreasonable delay in arrest results in state's 
waiver of defendant's violations. — Unreasonable de- 
lay between knowledge of violation and notice or arrest, or 
between arrest and hearing, resulting in prejudice or op- 
pressive detriment would result, as a matter of law, in the 
state's waiver of defendant's violations, State v. Sanchez, 
1980-NMCA-055, 94 N.M. 521, 612 P.2d 1332, cert. denied, 
94 N.M. 675, 615 P.2d 992. 

Seven-month delay between arrest for probation 
violation and revocation hearing is denial of proce- 
dural due process. State v. Chavez, 1979-NMCA-143, 94 
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N.M. 102, 607 P.2d 640, cert. denied, 94 N.M. 629, 614 
P.2d 546, 

Effect on revocation of conviction or acquittal 
of subsequent, offense. — Conviction of a subsequent 
offense is not a prerequisite for:revocation of probation 


CRIMINAL PROCEDURE 


but if revocation was solely on the basis of the charge: 


of an offense: and defendant was thereafter acquitted 
of the charge, revocation was improper. Maes v. State, 
1972-NMCA-124, 84 N.M. 251, 501 P.2d 695. 

Fixing of penalties is legislative function and what 
constitutes an adequate punishment is a matter for leg- 
islative judgment. State v. Sublett, 1968-NMCA-001, 78 
N.M. 655, 486 P.2d 515. 

District court abused its discretion by modify- 
ing defendant's probation condition, which had been 
agreed upon pursuant to a plea bargain. State v. Trujillo, 
1994-NMSC-066, 117 N.M. 769, 877 P.2d 575. 


Il. HEARING ON’ REVOCATION. 


Confrontation of witnesses, — The right. protected 
in probation revocations is not the sixth amendment right 
to confrontation, which is guaranteed every accused in a 
criminal trial, but rather the more generally worded right 
to due process of law secured by the fourteenth amend- 
ment and a probationer is entitled to confront and cross- 
examine adverse witnesses unless the hearing officer spe- 
cifically finds good cause for not allowing confrontation. 
State v. Guthrie, 2011-NMSC-014, 150 N.M. 84, 257 P.3d 
904, rev'g 2009-NMCA-036, 145 N.M. 761, 204 P.3d 1271, 
and_ overruling, State. v. Phillips, 2006-NMCA- 001, 138 
N.M, 730, 126 P.3d 546. 

The. need-for-confrontation analysis in probation re- 
vocations.is.a spectrum that requires the trial court to 
focus on the relative need for confrontation to protect 
the truth-finding process and the substantial reliability 
of the evidence. If the need is significant and the court 
specifies the reasons why, then the witness must appear 
and be subject to. confrontation, regardless of the rea- 
sons for the witness's absence. If the need for confronta- 
tion is.not significant and the court specifies why, then it 
does not matter whether the witness is available or not. 
The end of the spectrum where there is good cause for 
not requiring confrontation, where live testimony and 


cross-examination has no utility to the fact-finding pro- 


cess, includes situations in which the state's evidence is 
uncontested, corroborated by other reliable evidence, 
and documented by a reliable source without a motive to 
fabricate and situations where an objective conclusion, a 
routine recording, or a negative fact, make the demeanor 
and credibility of the witness less relevant to the truth- 
finding process. The end of the spectrum where there is 
no good cause for not requiring confrontation, where the 
state's failure to produce the witness deprives the defen- 
dant.of due process, includes situations where evidence is 
contested by the defendant, unsupported or contradicted, 
and its source has a motive, to fabricate. and situations 
where the evidence is about a subjective, judgment-based 
observation that is subject to inference and interpreta- 
tion, and makes a conclusion that is central to the neces- 
sary proof that the defendant violated probation. State v. 
Guthrie, 2011-NMSC-014, 150 N.M. 84, 257 P.3d 904, rev'g 
2009-NMCA-036, 145 N.M. 761, 204 P.3d.1271, and over- 
ruling State v. Phillips, 2006-NMCA-001,. 138. N.M, 730, 
126 P.3d 546. 

Where defendant agreed to attend a residential treat- 
ment, program as a condition of supervised probation; 
defendant.failed to complete the treatment program; de- 
fendant's probation officer, who had filed the probation 
violation report, was not called to testify at the probation 
reyocation hearing; the probation officer's supervisor, who 
was called to testify, referred to documents in defendant's 
probation file, including the probation violation report and 
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a fax from the treatment center, to testify that defendant 
had not completed the treatment program; the supervi- 
sor had no personal knowledge about defendant or about 
the case, had never spoken to anyone from the treatment 
center and had not independently investigated the alle- 
gations against defendant; defendant did not contest the 
allegations or offer any evidence in mitigation; the fact of 
defendant's non-compliance with the condition of proba- 
tion was established by the written statement from the 
treatment center; and the trial judge's observation that 
defendant had been arrested in a.county in which there 
was no residential treatment center corroborated the 
state's evidence that defendant had violated probation, 
the district judge had good cause for not allowing defen- 
dant to confront and cross-examine defendant's probation 
officer. State v. Guthrie, 2011-NMSC-014, 150 N.M. 84, 257 
P.3d 904, rev'g 2009-NMCA-036, 145 N.M. 761, 204 P.3d 
1271, and overruling State v. Phillips, 2006-NMCA-001, 
138 N.M. 730, 126 P.3d 546. 

The right to confront and cross-examine witnesses at 
probation revocation hearings is guaranteed by the due 
process clause of the fourteenth amendment, not by the 
confrontation clause of the sixth amendment. State v. 
Guthrie; 2009-NMCA-036, 145 N.M. 761, 204 P.3d 1271, 
rev'd, 2011-NMSC-014, 150 N.M. 84, 257 P.8d 904, 

Before revoking a defendant's probation base on hear- 
say, the district court must make as specific finding of 
good cause for not requiring confrontation by specifically 
addressing the state's problems in securing the presence 
of an absent witness or specifically stating the reasons 
that the hearsay evidence offered has particular indicia of 
accuracy and reliability such that it has probative value. 
State v. Guthrie, 2009-NMCA-036, 145 N.M. 761, 204 P.3d 
1271, rev'd, 2011-NMSC-014, 150 N.M, 84, 257. P.3d 904. 

Where the defendant's probation officer did not appear 
at the hearing to revoke the defendant's probation; the 
only witness who testified at the hearing was the proba- 
tion officer's supervisor who was the custodian of proba- 
tion violation reports filed by probation officers; the super- 
visor had no personal knowledge of the defendant's case 
except for what was contained the probation officer's file; 
the supervisor read into evidence statements the were 
in the defendant's probation file; and the district court 
did. not state reasons why the evidence was sufficiently 
accurate or reliable so as to excuse the presence of the 
defendant's probation. officer, the district court failed to 
make a specific finding of good cause for not calling the 
defendant's probation officer as a witness and the revoca- 
tion of the defendant's probation based on the supervisor's 
testimony about statements included in the defendant's 
file violated the defendant's due process rights. State v. 
Guthrie, 2009-NMCA-036, 145 N.M. 761, 204. P.3d 1271, 
rev'd, 2011-NMSC-014, 150 N.M. 84, 257 P.3d 904. 

Formal rules of evidence do not apply to probation 
revocation hearings. State v. Phillips, 2006-NMCA-001, 138 
N.M. 730, 126 P,8d 546, cert. quashed, 2006-NMCERT-009, 
140 N.M. 548, 144 P.3d 102, overruled by State v. Guthrie, 
2011-NMSC-014, 150 N.M. 84, 257 P.3d 904, 

Where, in a probation revocation hearing, the 
real witness against defendant is allowed to testify via 
another. without identification, verification, confronta- 
tion, with a complete lack of demonstration or even dis- 
cussion of good cause for not, calling the real witness, 
defendant's due process rights have been stripped from 
him and,a lack, of formality should not.excuse a lack of 
due process. State v. Phillips, 2006-NMCA-001, 138.N.M. 
730, 126 P.3d 546, cert. quashed, 2006-NMCERT-009, 
140 N.M. 543, 144 P.3d 102, overruled by State v. Guthrie, 
2011-NMSC-014, 150 N.M. 84, 257 P.3d 904. 

Due process violation. — It is impermissible to allow 
a probation officer to read from documents ina file where 
it is unclear, where, when, or from whom the documents 
were obtained and there was no factual showing or finding 
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of good cause for not calling the persons who submitted 
the documents to testify as required by due process. State 
v. Phillips, 2006-NMCA-001, 188 N.M. 7380, 126 P.3d 546, 
cert. quashed, 2006-NMCERT-009, 140 N.M. 543, 144 P.3d 
102, overruled by State v. Guthrie, 2011-NMSC-014, 150 
N. M. 84, 257 P.3d 904. 

Degree of proof necessary to extablish probation 
violation. — At a probation violation hearing, the viola- 
tion must be established with reasonable certainty. The 
violation does not have to be established beyond a rea- 
sonable doubt. State v. Murray, 1970-NMCA-045, 81 N.M. 
445, 468 P.2d 416. 

Conscience of court to be satisfied. — A violation 
of the conditions of probation must be’established with 
such reasonable certainty as to satisfy the conscience of 
the court of the truth of the violation. If the evidence in- 
clines a reasonable and impartial mind: to the belief that 
the defendant had violated the terms of his probation, it is 
sufficient. State v. Brusenhan, 1968- NMCA-006, 78 .N.M. 
764, 438 P.2d 174. 

Reasonable and impartial mind to be ineliked: -— 
The degree of proof necessary to establish a violation of 
probation in revocation hearings is that which inclines 
a reasonable and impartial mind to the belief that de- 
fendant had violated the terms of probation; and a rea- 
sonable and impartial.mind is one which hears before it 
condemns, which proceeds on inquiry, and only renders a 
decision after: hearing all the evidence: State v. Pacheco, 
1973-NMCA-155, 85 N.M..778, 517 P.2d 1304. 

Probationer must have opportunity to be heard 
and to show, if he can, that he did not violate the condi- 
tions of his suspended sentence, or, if he did, that circum- 
stances in mitigation suggest that the violation does not 
warrant revocation. State v. Montoya, 1979-NMCA-078, 93 
N.M. 84, 596 P.2d 527, 

Right to allocution in probation revocation hear- 
ings, —A defendant has.a right to allocution in probation 
revocation hearings, because in a probation revocation 
hearing the district court has a multitude of options in 
sentencing, all of which have the potential to impact.a de- 
fendant's liberty interests, and allowing a defendant to ad- 
dress the district court prior to sentencing ina probation 
revocation hearing allows the defendant to ask for mercy 
based on factors that might not otherwise be brought to 
the court's attention and retains the same practical sig- 
nificance as it would in the original sentencing hearing. 
State v. Williams, 2021-NMCA-021, cert. denied, 

Where defendant pled guilty to residential burglary, 
two counts of receiving stolen property, receiving or trans- 
ferring a stolen motor vehicle, battery upon a peace of- 
ficer, and larceny, and where the district court suspended 
defendant's entire sentence and placed him on supervised 
probation for a total of nine years, the conditions of which 
required defendant to get: permission from his probation 
officer before leaving the county and not consume illegal 
drugs, and where several months later, the state filed a 
petition to revoke defendant's probation, alleging that he 
failed to adhere to his curfew and used illegal drugs, and 
where, based on defendant's admission that he used meth- 
amphetamine while on probation, the district revoked de- 
fendant's probation but failed to advise defendant that he 
had the right to personally address the court before the 
court proceeded to disposition, the court denied defendant 
his right of allocution. It is the duty of the court to inform 
a defendant of his or her right to allocution, and when the 
district court does not fulfill this duty, the sentence is in- 
valid; State v. Williams, 2021-NMCA-021, cert. denied. 

Sufficient evidence that defendant willfully vio- 
lated the condition of his probation. — Where de- 
fendant pled guilty to residential burglary, two counts of 
receiving stolen property, receiving or transferring a sto- 
len motor vehicle, battery upon a peace officer, and lar- 
ceny, and where the district court suspended defendant's 
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entire sentence and placed him on supervised probation 
for a total of nine years, the conditions of which required 
defendant to get permission from his probation officer be- 
fore leaving the county and not consume illegal drugs, and 
where several months later, the state filed a petition to 
revoke probation, alleging that defendant failed to adhere 
to his'curfew and used illegal drugs in violation. of his con- 
ditions of probation, the district court did not abuse its 
discretion by finding that defendant willfully violated con- 
ditions of his probation based on a signed admission form 
in which defendant admitted that he used methamphet- 
amine on the day that he violated his curfew, and where 
defendant, at his probation revocation hearing, further 
admitted to using methamphetamine’ while on probation. 
State v, Williams, 2021-NMCA-021, cert. denied. 

Notice and hearing constitutionally mandated. — 
The right of personal liberty is one of the highest rights 
of citizenship and cannot be taken from a defendant in a 
probation revocation proceeding without notice and an op- 
portunity to be heard without invading his constitutional 
rights. State v. Brusenhan, 1968-NMCA-006, 78. N.M. 764, 
438 P.2d 174. 

Hearing on revocation of probation o or parole is 
not trial on a criminal charge, but is a hearing to deter- 
mine whether, during the probationary or parole period, 
the defendant has conformed to or breached the course of 
conduct outlined in the probation or parole order, State 
v. Sanchez, 1980-NMCA-055, 94 N.M. 521, 612 P.2d 1332, 
cert. denied, 94 N.M. 675, 615 P.2d 992. 

‘Formal trial not required. — Where defendant 
claimed that neither the judge nor his counsel advised 
him of his right to a "trial" on whether he had violated 
the conditions of his probation, it was held that he was not 
entitled to a trial in any strict or formal sense. He was en- 
titled to a hearing on the alleged violations, but that hear- 
ing could be informal. State v. Murray, 1970-NMCA-045, 
81 N.M. 445, 468 P:2d 416. 

Hearing to revoke probation may be infor- 
mal, — This does not mean ‘that he may insist upon a 
trial in any strict or formal sense. State v. Brusenhan, 
1968-NMCA-006, 78 N.M. 764, 438 P.2d 174. 

Probation revocation proceedings are by nature infor- 
mal. State v. Phillips, 2006-NMCA-001, 1388 N.M. 730, 
126 P.3d 546; cert. granted, 2006-NMCERT-001, 139 
N.M. 272, 181 P.8d 659, overruled by State v. Guthrie, 
2011-NMSC-014, 150 N.M. 84, 257 P.3d 904. 

Testimony not coerced. — Where defendant at pro- 
bation revocation hearing was not called or sworn as a 
witness, but was advised by the court as to the nature of 
each charge made against him and was asked whether 
or not the charge was true,.and thereby was given an 
opportunity to admit or deny the charge, and where’ he 
was also given an opportunity to explain his plea to each 
charge, and in some instances he offered an explanation, 
this did not constitute compelled, coerced or required tes- 
timony by defendant against himself. These proceedings 
were in the nature of an arraignment. State v. Brusenhan, 
1968-NMCA-006, 78 N.M. 764, 438 P.2d 174. 

Competence of counsel. — The competence of court- 
appointed counsel at probation revocation hearings could 
not be determined by the amount of time he spent or failed 
to spend with the ‘accused. The failure of an attorney to 
confer with his client, without more, could not establish 
the incompetence of that attorney. State v. Brusenhan, 
1968-NMCA-006, 78 N.M. 764, 438 P.2d 174. 

When effective use of counsel denied. — Probation 
revocation hearing must have constituted a sham, a farce 
or a mockery of justice before a defendant can be said to 
have been denied the effective assistance of counsel. State 
v. Brusenhan, 1968-NMCA-006, 78 N.M. 764, 438 P.2d 174. 

Right to jury trial on identity. — Defendant has a 
right to a jury trial on the question of his identity. State v. 
Murray, 1970-NMCA-045, 81 N.M. 445, 468 P.2d 416. 
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When jury trial waived. — Having failed:to raise the 
question of want of identity defendant waives his right to 
a trial by jury on that issue at his probation revocation 


CRIMINAL PROCEDURE 


proceeding. State v. Paul, 1971-NMCA-107, 82 N.M. 791, | 


487 P.2d 493. 


Revocation hearing by court granting probation 


constitutional if held immediately after proba- 
tioner notified. — A hearing for revocation of probation 
by a court which granted probation will satisfy due process 
if the hearing is held immediately after a notice to appear 
to answer a charge of violation is personally served upon 
a probationer. State v. Chavez, 1979-NMCA-1438, 94 N.M. 
102, 607 P.2d 640, cert. denied, 94 N.M. 629, 614 P.2d 546. 

Evidentiary hearing required where arrest de- 
layed. — Defendant is entitled to an evidentiary hearing 
on the question of whether there was an unreasonable de- 
lay in executing the arrest warrants where the record in- 
dicates the probation authorities promptly had a warrant 
issued on the basis of the probation violations, but noth- 
ing is indicated of their attempts to execute the warrants 
for defendant's arrest. State v. Murray, apa -ingen a 
81 N.M. 445, 468 P.2d 416. 


III. REVOCATION. 


Evidentiary standard. — In a probation revocation, 
the evidentiary standard is that the violation must be 
established with a reasonable certainty, such that a rea- 
sonable and impartial mind would believe that the de- 
fendant violated the terms of probation. State v. Green, 
2015-NMCA-007, cert. denied, 2014-NMCERT-012. 

Violation of sex offender behavior contract. — 
Where defendant was required, as a condition of his pro- 
bation, to comply with a sex offender behavior contract as 
a result of his conviction for kidnapping which involved 
criminal sexual contact with the victim, the district court 
did not err in finding that defendant violated the sex of- 
fender behavior contract when defendant was found with 
sexually oriented material on his computer, State v. Green, 
2015-NMCA-007, cert. denied, 2014-NMCERT-012. 

A court's decision to revoke a defendant's pro- 
bation is discretionary, — In exercising its discretion 
to revoke a defendant's probation, a court may, consider 
that the purpose of probation is the rehabilitation of the 
defendant. A court has the authority to revoke probation 
for a probation violation when rehabilitation is not oc- 
curring. State v. Dinapoli, 2015-NMCA-066, cert. denied, 
2015-NMCERT-006. 

Where defendant's probation was revoked for possess- 
ing sexually explicit materials in violation of. his sex 
offender contract, defendant claimed that the district 
court improperly revoked his probation because he did 
not have sufficient notice that his possession of popu- 
lar, mainstream R-rated movies would be in violation 
of the terms of his probation; the district court did not 
err in finding that defendant had sufficient notice that 
the materials he possessed were a violation of the terms 
of his probation where the DVD covers stated that the 
movies contained violent content, including rape and 
torture, strong sexuality, and graphic nudity as well as 
sexual abuse; a reasonable person would be on notice of 
the sexually oriented material in the DVDs; moreover, 
defendant was aware, based on a previous probation re- 
vocation, that possession of sexually oriented or sexually 
stimulating material was prohibited by the sex offender 
contract even if it were not considered pornographic. The 
district court did not err in revoking defendant's proba- 
tion. State v. Dinapoli, 2015-NMCA-066, cert. denied, 
2015-NMCERT-006, 

Violating the terms of sex offender contract. — Pro- 
bation is a criminal sanction, and the district court may im- 
pose reasonable conditions that deprive the offender of some 
freedoms enjoyed by law-abiding citizens. The purposes 
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of probation are to both prevent an offender from engag- 
ing in additional criminal activity and to rehabilitate: the 
offender. The restrictions of the sex offender contract fur- 
ther these purpose by limiting a defendant's access to ma- 
terials that may reasonably lead to susceptibility of other 
criminal acts or impede rehabilitation. State v. Dinapoli, 
2015-NMCA-066, cert. denied, 2015-NMCERT-006. 

Where defendant's probation was revoked for possess- 
ing sexually explicit materials in violation of his sex of- 
fender contract, defendant claimed that the district 
court improperly revoked his probation because he did 
not have sufficient notice that his possession of popular, 
mainstream R-rated: movies would be in violation of the 
terms of his probation; the issue was not whether the 
movies, taken as a whole, would not be considered "sexu- 
ally oriented", the issue was whether the movies con- 
tained sexually oriented material that would undermine 
the purposes of defendant's probation. State v. Dinapoli, 
2015-NMCA-066, cert. denied, 2015-NMCERT-006, 

Revocation of probation before sentence is 
served. — After the court has entered an order of proba- 
tion and before the full suspended sentence has expired, 
the court has the authority to revoke probation regard- 
less of whether the probationary term has.commenced or 
whether the defendant is serving a portion of the under- 
lying sentence. State v. Lopez, 2007-NMSC-011, 141 N.M. 
298, 154 P.3d 668. 

Probation violation options of court. — Three 
courses (now four) are open to the trial court upon the 
establishment of a violation of the terms or conditions of 
probation, and these courses are: (1) the court may con- 
tinue the probation; (2) the court may revoke the proba- 
tion and require the defendant to serve the balance of the 
sentence previously imposed; or (3) the court may revoke 
the probation and require the defendant to serve a sen- 
tence which is less than the balance of the sentence pre- 
viously imposed. State v. Reinhart, 1968-NMSC-059, v9 
N.M. 36, 439 P.2d 554. 

Defendant's failure to rebut the state's prima fa- 
cie case that defendant willfully violated his pro- 
bation. — Where defendant, who was on probation, was 
told by his probation officer on multiple occasions to find 
and complete an outpatient drug treatment program, 
and where defendant never enrolled or participated in 
programs suggested by his probation officer or any other 
outpatient drug treatment program, the district court did 
not abuse its discretion in finding that defendant's failure 


to enter and complete treatment constituted a probation 


violation, because defendant did not present any evidence 
at the hearing to rebut the reasonable inference set forth 
by the probation officer's testimony that defendant's non- 
compliance was willful. Pte v. Aslin, 2018-NMCA-048, 
cert. granted. 

Technical violation program. — Where defendant, 
while on probation, opted into a technical violation pro- 
gram (TVP) where a probationer who commits a techni- 
cal violation of his or her order of probation could waive 
the right to due process procedures as provided by Rule 
5-805 NMRA and would instead be sanctioned based on 
a progressive disciplinary scheme, and where the district 
court found that defendant violated his conditions of pro- 
bation by failing to enroll in treatment as ordered by his 
probation officer, the district court erred in revoking de- 
fendant's probation based on the court's finding that the 
violation was not a mere technical violation under the 
TVP, because there was no finding below that defendant 
committed’a new violation of state law, and Rule 5-805(C) 
(3) clearly and unambiguously defines a "technical viola- 
tion" as any violation that does not involve new criminal 
charges. State v. Aslin, 2018-NMCA-043, cert. granted. 

Section provides alternatives.— Subsection B 
of this section presents a district court with several 
alternatives for dealing with a defendant who has 
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violated the conditions of his or her release. State v. Baca, 
2005-NMCA-001, 136 N.M. 667, 104 P.3d 533, cert: denied, 
2004-NMCERT-012, 136 N.M. 665, 103 P.3d 1097. 

Revocation of probation where defendant unable 
to pay fine or restitution. — There are substantive 
limits on the automatic revocation of probation where an 
indigent defendant is unable to pay a fine or restitution. 
Those, substantive limits require that: (1) There must be 
an inquiry into the reasons for the failure to pay; (2) if the 
reasons for defendant's failure to pay are either not will- 
ful or indicate an inability to pay, the court must consider 
alternatives to incarceration; and (3) only if alternative 
measures do not meet the state's interests, then the court 
may order confinement. State v: Parsons, 1986-NMCA-027, 
104 N.M, 123, 717 P.2d 99, 

Court cannot defer credit for probation time. — 
All time served on probation shall be credited (unless a 
defendant is a fugitive) and the trial court thus errs in 
purporting to defer credit for time served on probation. 
State v. Encinias, 1986-NMCA-049, 104 N.M. 740, 726 
P.2d 1174, cert. denied, 104 N.M. 6382, 725 P.2d 832. 

Probation condition may be changed upon viola- 
tion, but not to increase penalty. — When a violation 
of probation is established, the trial court may relieve a 
defendant of the conditions of probation or continue the 
existing conditions, but the trial court may not change any 
probation condition so that the penalty is increased, even 
if the defendant is agreeable to such change. State v. Cres- 
pin, 1981-NMCA-095, 96 N.M. 640, 633 P.2d 1238. 

Imposition of additional sanctions authorized. — 
This section does not foreclose the imposition of additional 
otherwise permissible sanctions for the acts that form the 
basis for revocation or modification of probation and, in ap- 
propriate circumstances, the state had authority to seek 
enhancement of a defendant's sentence under the habitual- 
offender statute. State v. Freed, 1996-NMCA-044, 121 N.M. 
562, 915 P.2d 325, cert. denied, 121 N.M. 644, 916 P.2d 844. 

Revocation of only one of several concurrent sus- 
pended sentences. — When a defendant is sentenced to 
multiple concurrent sentences, the trial court suspends the 
sentences and places the defendant on probation and the 
defendant violates the terms of his probation, the trial court 
cannot invoke the original sentence on count I only and pro- 
vide that probation would continue on the other counts, The 
effect of applying revocation to one count only and reserving 
probation on the remaining counts for possible imposition 
of imprisonment on any or all of the remaining counts upon 
future violations is to change an original valid concurrent 
sentence into consecutive sentences, That effect, of course, 
creates an increase in penalty and violates the constitu- 
tional prohibition against double jeopardy. State v. Marti- 
nez, 1982-NMCA-185, 99 N.M. 248, 656 P.2d 911. 

All time served on probation shall be cred- 
ited unless defendant is a fugitive. State v. Kenneman, 
1982-NMCA-145, 98 N.M. 794, 653 P.2d 170, cert. denied, 
99 N.M. 47, 653 P.2d 878. 

Time served shall be credited. — Language in this 
section unambiguously mandates credit for time served 
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on probation in the case of a defendant whose initial sen- 


tence was deferred. State v. Leslie, 2004-NMCA-106, 136 
N.M. 244, 96 P.3d 805. 

Subsection B of this section mandates credit for time 
served, the only exception being where a defendant is a "fu- 
gitive from justice" as defined in Subsection C of this section. 
State v. Leslie, 2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. 

Person eligible to receive conditional discharge. — 
Although Subsection B of this section refers only to a de- 
ferred sentence and not to a conditional discharge, a per- 
son who is eligible to receive a conditional discharge is by 
definition one who is entitled to a deferred sentence. State 
v. Leslie, 2004-NMCA-106, 136 N.M. 244, 96 P.3d 805. 

Revocation of probation and suspended sen- 
tence compared. — A violation of the conditions of the 
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probation during the probationary period was also a viola- 
tion of the conditions of the suspension, because probation 
was merely the status of one released under a suspended 
sentence. Therefore, there was no difference between 
proceedings to revoke a suspended sentence under 40A- 
29-20, 1953 Comp. (repealed) and proceedings to revoke 
an order of probation under this section. State v. Holland, 
1967-NMSC-186, 78 N.M. 324, 431 P.2d 57. 

Scope of language of suspension. — In order to 
avoid the contention that the conditions of the order of 
suspension do not embrace the conditions and terms 
of probation, the trial courts, by appropriate language, 
should expressly provide that the conditions and terms of 
probation are made conditions and terms of the suspen- 
sion, State v. Holland, 1967-NMSC-186, 78 N.M. 324, 431 
P.2d 57. 

Effect of post-conviction relief on improper pro- 
bation revocation. — There being nothing in the record 
indicating that being with a minor after curfew hours was 
a violation of the conditions of probation, the trial court 
could not properly rule that defendant was not entitled 
to post-conviction relief under any state of facts provable 
under his claim that his probation was revoked because 
he was with a minor after curfew hours. Maes' v. State, 
1972-NMCA-124, 84. N.M.251, 501 P.2d 695. 

Credit if probation and suspended sentence. — 
Where defendant was released without imprisonment 
under a suspended sentence and subject to conditions, 
and at»the time of release, defendant was on "proba- 
tion": as that word is used in the Probation and ‘Parole 
Act, defendant was entitled to credit for probation time 
served while his sentence was suspended. State v. Sublett, 
1968-NMCA-001, 78 N.M. 655, 4386 P.2d 515. 

Discretion of court as to credit. — Under Subsec- 
tion B of this section, upon revocation of a suspended sen- 
tence, the trial court may require the defendant to serve 
(1) the balance of the sentence imposed - that is, the term 
remaining after giving credit for allowable probation time 
or (2) a lesser term. The trial court does not have author- 
ity under this statute to withhold credit for allowable 
probation time. State v. Sublett, 1968-NMCA-001, 78 N.M. 
655, 436 P.2d 515. 

Meaning of "balance". — The»word "balance" in the 
statute means "remainder", or that portion of the term of 
the sentence which remains after deducting therefrom the 
time during which defendant has been on probation. State 
v. Reinhart, 1968-NMSC-059, 79 N.M. 36, 439 P.2d 554. 

Minimum requirement of court. — Under Subsec- 
tion B of this section trial court must, as a minimum, 
credit allowable probation time on the original sentence 
that has been invoked. State v. Sublett, 1968-NMCA-001, 
78 N.M. 655, 436 P.2d 515. 


IV. FUGITIVE STATUS. 


Proof of fugitive status. — To support a finding of 
fugitive status, the state must prove that it issued a war- 
rant for the probationer's arrest and entered it into the 
national crime information center database and that the 
state unsuccessfully attempted to serve the warrant on 
the defendant or that any attempt to serve the defendant 
would have been futile. State v. Neal, 2007-NMCA-086, 
142 N.M. 487, 167 P.3d 935, 

Legislative intent. — In enacting Subsection C of this 
statute, the legislature intended to ensure that probation- 
ers could not defeat the trial court's authority to revoke 
probation’ by absconding from the jurisdiction. State v. 
Apache, 1986-NMCA-051, 104 N.M. 290, 720 P.2d 709, 
cert. denied, 104 N.M. 289, 720 P.2d 708, 

Determination of fugitive status after expiration 
of probationary term. — Section 31-21-15(C) NMSA 
1978 allows a court to exercise jurisdiction over a proba- 
tioner after the expiration of the probationary term for the 
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limited purpose of determining fugitive status even when 
a fugitive defendant is returned to New Mexico prior to 
the expiration of the original probationary term. State v. 


CRIMINAL PROCEDURE 


Sosa, 2014-NMCA-091, cert. denied, 2014-NMCERT-008. : . 
Where defendant's sentence was suspended and defen- - 


dant was placed on five years of supervised probation; 
defendant failed to report to a probation officer on Octo- 
ber 20, 2010; the state sought to revoke defendant's proba- 
tion on the ground that:defendant was a fugitive; defen- 
dant was arrested in Georgia and returned to New Mexico 
on August 4, 2011; the hearing to revoke defendant's 
probation was held'on August 1, 2012; defendant claimed 
that the district court lost jurisdiction to-revoke defen- 
dant's probation on December 23, 2011 when defendant's 
original probationary term expired; the district court 
found that the state was diligent in its efforts to serve a 
warrant on defendant and that'defendant was: a fugitive 
from October 20, 2010 to August 4, 2011; and the district 
court did not err in determining that defendant had been 
a fugitive for a portion of defendant's probationary term, 
in tolling the probationary term for the time defendant 
was a fugitive and' thereby extending its jurisdiction over 
defendant, and in determining that it had jurisdiction on 
August 1; 2012 to revoke defendant's probation. State v, 
Sosa, 2014-NMCA-091, cert. denied; 2014~-NMCERT-008. 

Courts of limited jurisdiction have power to re- 
voke probation if a defendant's original probation- 
ary period expires while the defendant is an ab- 
sconder. — Where defendant was convicted of battery in 
magistrate court, received ‘a suspended sentence, placed 
on probation in lieu of serving a prison sentence, violated 
the terms of his probation and could not be located to an- 
swer for this violation until after the period of his sus- 
pended sentence expired; this section does not empower 
courts of limited jurisdiction to toll the running of a proba- 
tionary’ period, but 31-20-8 NMSA 1978 does not deprive 
a trial court of the power to revoke probation when, at 
the time the defendant's probationary term expired, the 
defendant had allegedly violated the terms of probation 
and the court subsequently issued a bench warrant, State 
v. Begay, 2017-NMSC-009, rev 'g. 2016-NMCA-039, 

Tolling provision does not apply to persons con- 

victed in magistrate court. —:Where defendant was 
convicted of battery in magistrate court, received a sus- 
pended sentence, placed on probation in lieu of serving.a 
prison sentence, violated ‘the terms of his probation and 
could not be located to answer for this violation until after 
the period of his suspended sentence expired, the district 
court erred in determining that this section permitted it 
to toll the running of defendant's sentence and in revoking 
defendant's probation, because the legislature expressly 
limited the application of the tolling provision to adult 
persons convicted of crimes in the district court. State v, 
Begay, 2016-NMCA-039, cert. granted. 
The state was not re- 
quired to extradite defendant, from Arizona so as to. pre- 
vent his classification as a fugitive under this section and 
the resulting revocation of probation, State v. McDonald, 
1991-NMCA-182, 113 N.M. 305, 825 P.2d 238, cert. denied, 
113 N.M, 44, 822 P.2d 1127, ri 

When fugitive status determined. — It is Amipplicit 
in this statute that the judicial determination of fugi- 
tive status shall be made only after the probationer has 
been found and! brought: before the court, regardless of 
whether this occurs before or after the date on which 
probation was originally to have expired. State v, Apache, 
1986-NMCA-051, 104 N.M, 290, 720 P.2d 709, cert. denied, 
104 N.M. 289, 720 P.2d 708... 

Inadequate notice of status. — Where at the cot Aah 
tion revocation hearing, the state requested that the court 
find that defendant violated his probation, find him to 
be an absconder, and impose the sentence authorized by 
law, the state's use of the:word "absconder" referring to 
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defendant's failure to report for probation in the two pro- 
bation violation reports filed, failed to provide adequate 
notice to defendant that he may be found a fugitive and 
denied credit pursuant to Subsection C of this section. 
State v. Jimenez, 2004-NMSC-012, 135 N.M. 442, 90 tr 
461. 

Attempt to serve warrant. — To establish that pro- 
bationer is "fugitive" under this provision, the state is re- 
quired, at a minimum, to show that it attempted to serve 
a warrant on probationer but was unable to or that it 
‘would have failed to serve the warrant if it had attempted 
to do so. State v. Thomas, 1991-NMCA-131, 113 N.M. 298, 
825 P.2d 231, cert..denied, 113 N.M. 44, 822'P.2d 1127. 

Lack ‘of evidence that authorities actually attempted 
to serve a warrant does not amount to a failure of proof 
under Subsection C of this statute which requires a find- 
ing that the arrest warrant "cannot be served." State v. 
Apache, 1986-NMCA-051, 104 _N.M. 290, 720 P:2d 709, 
cert, denied, 104 N.M. 289, 720 P.2d 708. 

Effect of fugitive status on credit. — The trial ans 
discretion to credit or disallow probation time from viola- 
tion of probation to arrest depends upon defendant being 
a fugitive from justice. Whether defendant was a fugitive 
requires a determination that the warrant for the return of 
defendant cannot be served. Where the trial court may have 
made a judicial determination of the above matters in fixing 
the credit to be given on the reinstated sentence, but the 
record does not reflect such ‘a determination, since the ques- 
tion of allowable credit is cognizable in a post-conviction mo- 
tion, defendant.is entitled to an evidentiary hearing on the 
question of the propriety of the credit given. State v. Murray, 
1970-NMCA-045, 81 N.M. 445, 468 P.2d 416. 

Evidence. — There :was sufficient evidence to support 
the trial court's ruling that defendant was not entitled 
to credit for all of the time he was found to have been a 
fugitive. State v. Apache, 1986-NMCA-051, 104 N.M. 290, 720 
P.2d 709 (Ct. App:), cert. denied, 104 N.M. 289, 720 P.2d 708, 

» Where the state made no showing that the warrant was 
entered into the national crime information center data- 
base, that it attempted to serve defendant with a warrant, 
or that any: attempt to serve defendant would have been 
futile, evidence in the record does not: sufficiently dem- 
onstrate that defendant was:a fugitive under Subsection 
C of this section. State v, Jimenez; 2004-NMSC-012, 135 
N.M. 442, 90 P.3d 461. 

Failure to object to status did not preclude appeal. 
— Where the petition to revoke defendant's parole did not 
mention Subsection C of this section or allege that defendant 
was a fugitive, defendant could not have known that his sta- 
tus as a fugitive was at. issue until the district court: filed 
its order revoking probation and denying defendant credit 
for time served on probation. Under these circumstances, 
defendant had no opportunity to object'to the court's ruling 
at the time it was made, and thus, the failure to object does 
not prejudice his ability to raise this claim on appeal. State v. 
Jimenez, 2004-NMSC-012, 135 N.M. 442, 90 P.3d 461. 

Fugitive defendant incarcerated in another juris- 
diction. — A defendant is a fugitive within the meaning 
of this section if he cannot be taken into: actual custody 
and brought before the court pursuant to an arrest war- 
rant. Thus defendant who could not be taken into custody 
under authority of the warrant because he was incarcer- 
ated in Arizona: was properly denied credit against his 
sentence. State v. McDonald, .1991-NMCA-182, 118 N.M. 
305, 825 P.2d 238, cert. denied, 113 N.M. 44, 822 P.2d 1127. 

Constitutionality of section. — This section does not 
provide for mandatory notice to the probationer before re- 
vocation of his probation, thus creating a question of con- 
stitutionality, 1964 Op. Att'y Gen. No, 64-106. ’ 

Legislative intent. — The legislature intended the 
Probation and Parole Act to be read along with the crimi- 
nal code provisions concerning revocation of probation. 
1964 Op. Att'y Gen. No. 64-106, [ 
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Scope of arrest options. — In revoking an order sus- 
pending sentence, an arrest may be accomplished in one 
of the four following ways: the district court which placed 
the defendant on probation may issue a warrant upon the 
filing of a petition by the district attorney; the district 
court which placed the defendant on probation may issue 
a notice to appear to answer a charge of violation brought 
by the probation office; the director of the probation and 
parole board may arrest the probationer without warrant; 
and a written statement issued by the director may be 
used as a warrant for arrest by an officer deputized by the 
director. 1964 Op. Att'y Gen, No. 64-106. 

Arrest without warrant by director restricted. 
— The procedure whereby the director makes an arrest 
without a warrant probably should not be utilized when 
arresting suspected probation violators who are not pres- 
ently within the jurisdiction of the court which granted 
probation. 1964 Op. Att'y Gen. No. 64-106. 

Revocation hearing part of original order. — The 
hearing on revocation authorized by this section is a con- 
tinuation of the original probation order. 1965 Op. Att'y 
Gen. No. 65-213. 

Commitment under suspended sentence. — A de- 
fendant may not be committed under a suspended sen- 
tence until he is given notice of the alleged violation of his 
probation and has had an opportunity to be heard; to deny 
either of these is to violate due process of law. 1964 Op. 
Att'y Gen. No. 64-106. 

Effect of probation grant. — Although the granting 
of probation is a matter of grace, once it has been granted 
the probationer has a vested right to his conditional lib- 
erty and he may not be deprived of this right without due 
process of law, 1964 Op. Att'y Gen. No. 64-106. 

Procedure where subsequent criminal charge in 
another jurisdiction. — Where a defendant is being 
held on a subsequent criminal charge in a jurisdiction 
other than the one which placed him on probation, the 
board should delay proceeding against him for violation of 
probation until the subsequent charge is disposed of. 1964 
Op. Att'y Gen. No. 64-106. 

Bail allowed if violation not criminal offense. — 
If a violation of probation is not a criminal offense the 
defendant should be allowed bail. 1964 Op. Att'y Gen. 
No. 64-106. 

Bail where arrested in other county. — A proba- 
tioner, arrested in a county other than the county which 
granted him probation, has a right to be admitted to bail 
in the county in which he is arrested. 1964 Op. Att'y Gen. 
No. 64-106, 

Board to pay expenses of returning probationers, 
The state board of probation and parole is responsible for the 


31-21-16. Repealed. 


Repeals. — Laws 1977, ch. 216, § 17, repealed 41-17-30 
1953 Comp. (31-21-16 NMSA 1978), relating to discharge 
of prisoner or parolee. 
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payment of expenses incurred in the returning of probation 
violators to the court. 1969 Op. Att'y Gen. No. 69-30. 

Limitation on expenses, — The phrase "expenses of 
returning probationers" is not meant to include the cost of 
detention prior to the return. 1970 Op. Att'y Gen. No. 70-62. 

Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972), 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.M.L. Rev. 331 (1976). 

For article, "Survey of New Mexico Law, 1979-80: Crimi- 
nal Law and Procedure," see 11 N.M.L. Rev. 85 (1981). 

For annual survey of New Mexico criminal law, see 16 
N.M.L. Rev. 9 (1986), 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 21 Am. 
Jur. 2d Criminal Law § 913 et seq. 

Right of defendant sentenced after revocation of proba- 
tion to credit for jail time served as condition of probation, 
99 A.L.R.3d 781. 

Immunity of public officer from liability for injuries 
caused by negligently released individual, 5 A.L.R.4th 773. 

Admissibility of hearsay evidence in probation revoca- 
tion hearings, 11 A.L.R.4th 999, 

Power of court, after expiration of probation term, to re- 
voke or modify probation for violations committed during 
the probation term, 13 A.L.R.4th 1240. 

Power of court to revoke probation for acts committed 
after imposition of sentence but prior to commencement of 


v 


’ probation term, 22 A.L.R.4th 755. 


Propriety of increased sentence following revocation of 
probation, 23 A.L.R.4th 883. 

Defendant's right to credit for time spent in halfway 
house, rehabilitation center, or other restrictive environ- 
ment as condition of probation, 24 A.L.R.4th 789. 

Revocation of probation based on defendant's misrepre- 
sentation or concealment of information from trial court, 
36 A.L.R.4th 1182. 

Probation officer's liability for negligent supervision of 
probationer, 44 A.L.R.4th 638, 

Probation revocation: insanity 
A.L.R.4th 1178. 

Determination that state failed to prove charges relied 
upon for revocation of probation as barring subsequent 
criminal action based on same underlying charges, 2 
A.L.R.5th 262, 

Who may institute proceedings to revoke probation, 21 
A.L.R.5th 275. 

Validity, construction, and application of concurrent- 
sentence doctrine - state cases, 56 A.L.R.5th 385, 

24 C.J.S. Criminal Law §§ 1562 to 1564. 


as defense, 56 


31-21-17. Executive clemency; investigation and reports. 


On request of the governor the board shall investigate and report to him with respect to any 
case of pardon, commutation of sentence or reprieve. 


History: 1953 Comp., § 41-17-31, enacted by Laws 
1955, ch, 282, § 20. 
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ANNOTATIONS 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 284 (1972). 
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Am. Jur, 2d, A.L.R. and C.J.S. references. — Execu- 
tive clemency to remove disqualification for office or other 
disqualification, resulting from conviction of crime, as 


applicable in case of conviction in federal court or court of 
another state, 1385 A.L.R. 1493. 

Revocation of order commuting state criminal senterices 
88'A.L.R.5th 463. 


31-21-17.1. Administration by department. 


The corrections department shall identify geriatric, permanently incapacitated and ped alae 
ill inmates eligible for geriatric or medical parole based on:rules established by the board. The 
department shall forward an application and documentation in support of parole eligibility to the 
board within thirty days of receipt of an application from an inmate, The documentation shall 
include information concerning the inmate's age, medical history and prognosis, institutional be- 


havior and adjustment and criminal history. The inmate or inmate's representative may submit 


an application to the board. 


History: Laws 1994, ch. 21, § 2. 


Cross references. — For powers and duties of board in 
regard to medical and geriatric parole program,'see ne 21- 
25.1 NMSA 1978. 


31-21-18, Application to persons now on probation or parole. 


The provisions of the Probation and Parole Act [31-21-3 NMSA 1978] apply to all persons who; 
at the effective date, are on probation or parole, or eligible to be placed on probation or parole un- 
der existing laws, with the same effect as if the act had been in operation at the time they were 
placed on probation or parole or become [became] eligible to be placed thereon. 


History: 1953 Comp., § 41-17-32, enacted by Laws 
1955, ch, 232, § 21; 1963, ch. 301, § 14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


"Effective date" interpreted. — The phrase "at the 
effective date" in this section cannot reasonably be.read to 
mean that all subsequent amendments to the Parole Act 
are retroactive to 1963, the effective date of this section, 


Therefore, because the petitioner's offenses were commit- 
ted before February 22, 1980, the effective date of Sec- 
tion 31-21-10 NMSA 1978, Section 31-21-10 NMSA 1978 
did not apply to him, he was not entitled to determinate 
parole, and he could not establish a liberty interest to sup- 
port his due process claim. Helker v, Shanks, 47 F.8d 1065 
(10th Cir. 1995).. | 

Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 


31-21-19. Participation of the United States and other states. 


The board, in its discretion and with the written consent of the governor, may accept from the 
United States or any of its agencies, and from any state of the United States, advisory services, 
funds, equipment and supplies available to this state for any of the purposes contemplated by the 
Probation and Parole Act, and may enter into contracts and agreements with the United States or 


any of its agencies, and any state of the United States as necessary, proper and convenient. 


History: 1953 Comp., § 41-17-33, enacted by Laws 
1955, ch. 282, § 22; 1959, ch. 48, § 1; 1963, ch. 301, § 15. 

Cross references, — For state board of probation and 
parole as referring to the corrections division, see 33-1-7 
NMSA 1978. 


ANNOTATIONS 


Law reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 


Am, Jur. 2d, A.L.R. and CWJ.S. references. — 91 
C.J.S. United States § 222 et seq. 


31-21-20. Information from courts. 


The director shall obtain from each district court statistical data regarding dispositions of all 
defendants, whether found guilty or discharged. 
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History: 1953 Comp., § 41-17-35, enacted by Laws ANNOTATIONS: 


1968, ch. 301, § 16. 

; 2 Am, Jur. 2d, A.L.R. and C.J.S. references, — The 
propriety of conditioning parole on defendant's not enter- 
ing specified geographical area, 54 A.L.R.5th 743, 


31-21-21. Conditions of probation. 


The board shall adopt general regulations concerning the conditions of probation which apply in 
the absence of specific conditions imposed by the court. All probationers are subject to supervision 
of the board unless otherwise specifically ordered by the court imthe particular case. Nothing in 
the Probation and Parole Act limits the authority of the court to impose or modify any general or 
specific condition of probation. The board may recommend and by order the court may impose and 
modify any conditions of probation. The court shall transmit to the boars and to the Proweracnet a 
copy of any order. 


History: 1953 Comp., § 41-17-36, enacted by Laws Propriety of requirement, as condition of proba- 


1968, ch. 301, § 17. tion, that defendant refrain:from use of intoxicants, 19 
Cross references. — For state board of probation and A.L.R.4th 1251. 

parole as referring to the corrections division, see 33-1-7 Power of court to revoke probation for acts committed 

NMSA 1978. after imposition of sentence but prior to commencement of 


probation term, 22 A,L.R.4th;755. 


ANNOTATIONS Defendant's right to credit for time spent in halfway 
Specific condition requiring search of. defen- house, rehabilitation center, or other restrictive environ- 
dant's car overrides contrary manual provisions. ment as condition of probation, 24.A.L.R.4th 789." 
— A specific condition requiring that a defendant sub- Propriety of conditioning probation on defendant's not 
mit to,a search of his car upon request of his probation entering specified geographical area, 28 A.L.R.4th 725. 
officer overrides manual provisions directing that pro- Propriety of conditioning probation on defendant's 
bation officers abstain from searches of probationers, submission to polygraph or other lie detector testing, 86 
State v. Gardner, '1980-NMCA-122, 95 N.M. 171, 619 A.L.R4th 709. 
P.2d-847-.° Propriety of conditioning arobHahe on defendant's sub- 
District court abused its discretion by modify- mission to drug testing, 87 A.L.R.4th 929, ony 
ing defendant's probation condition which had been Who may institute proceedings to revoke probation, 21 
agreed upon pursuant to a plea bargain. State v. Trujillo, ~*~ ALR.5th 275.0 oo cq ; 
1994-NMSC-066, 117 N.M. 769; 877 P.2d 575. , ) Propriety of probation condition exposing defendant to 
ean tatoos te behaahapace' Piel Saeed ena ut lb pursuant 
lati law, 12 N.M. ; 
poi scuait aie! insnddh ayeg oonray ues ales to. 18 USCS § 3651, of requiring that probationer refrain 
21 Am. Jur, 2d°Criminal Law § 906 et seq. from, consumption of alcoholic beverages, 37 A.L.R. Fed. 


843, 


Propriety of conditioni robation on defendant's re- 
Sat amass aR BE : Denial of state prisoner's application for, or Gay ondilion 


maining childless or having no additional children during 


: ‘ f, participation in work or study release program or fur- 

probationary period, 94 A.L.R.3d 1218, 9 ; ae POE 

Right of defendant sentenced after revocation of proba- lough) program as actionable, under Civil Rights Act. of 
tion to credit for jail time served as condition of probation, 1871 (42 USCS § 1983), 55.A.L.R. Fed. 208. aco 
99 A.L.R.3d 781. Propriety, in. criminal case, of Federal District Court 

Propriety of conditioning probation on defendant's not order restricting defendant's right to re-enter or stay in 
associating with particular person; 99 A.L.R.3d 967. Usha’ Ses, 94 bas Fed. - 

Propriety of conditioning probation on defendant's 24 C.J.S. Criminal Law § 1556. ie ae 
serving part of probationary period in jail or prison, 6 _ Am. Jur, 2d, A.L.R. and C.J.8. references. — Valid: 
AL.R.4th 446. ity of requirement that, as condition of probation, defen- 


Power of court, after expiration of probation term, to re- 
voke or modify probation for violations committed during 
the probation term, 13 A.L.R.4th 1240. 


dant submit to warrantless searches, 99 A.L.R.5th 557. 


} 


31-21-22. Short title. 


Sections 1 through 5 [31-21-22 to 31-21-26 NMSA ait ak this. act may be cited as the "Parole 
Board Act". 


History: 1953 Comp., § 41-17-37, enacted by Laws — For note, "Parole Revocation and the Right to Counsel, 4 
1975, ch. 194, § 1. 2 see.5 N,M. L. Rev. 331 (1975). 
ANNOTATIONS 


ah reviews. — For note, "Due Process, Equal Protec- 
tion and the New Mexico Parole System," see 2 N.M.L. 
Rev. 234 (1972). 
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31-21-23. Purpose. 


CRIMINAL PROCEDURE 


31-21-25 


The purpose of the Parole Board Act [31-21-22 NMSA 1978] is to create a professional parole board. 


History: 1953 Comp., § 41-17-38, enacted by Laws 


1975, ch. 194, § 2; 1999, ch. 202, § 2. 


The 1999 amendment, effective July 1, 1999, deleted 
"full-time," preceding "professional" and "salaried" pre- 
ceding "parole board", 


31-21-24. Parole board; members; appointment; terms; qualifications; 
compensation; organization. 


A. The "parole board" is created, consisting of fifteen members appointed by the governor with 


the consent of the senate. 


B. The terms of the members of the parole board shall be six years. To provide for staggered 
terms, five members shall be appointed every two years. Members serve until their successors 


have been appointed and qualified. 


C. Members of the parole board may be removed by the governor as provided in Article 5, Sec- 
tion 5 of the constitution of New Mexico. Vacancies shall be filled by appointment by the governor 


for the remainder of the unexpired term. 


D. Members of the parole board shall be persons qualified by such academic training or profes- 
sional experience as is deemed necessary to render them fit to serve as members of the board. No mem- 
ber of the board shall be an official or employee of any other federal, state or local government entity. 

E. Members of the parole board shall receive per diem and mileage as provided for nonsalaried 
public officers in the Per Diem and Mileage Act [10-8-1 NMSA 1978] and shall receive no other 


compensation, perquisite or allowance. 


F. The governor shall designate one member of the parole board to serve as chair, who in addi- 
tion to other duties shall coordinate with the corrections department in the furnishing of services 


pursuant to Section 9-38-11 NMSA 1978. 


G. A parole may be granted, denied or revoked by a quorum of two on a panel consisting of 
three parole board members appointed on a rotating basis by the chair of the board. 


History: 1953 Comp., § 41-17-39, enacted by Laws 
1975, ch. 194, §°3; 1976, ch. 18, § 1; 1989, ch. 23, § 1; 
1999, ch. 202, § 1; 2005, ch. 227, § 1. 

The 2005 amendment, effective July 1, 2005, in- 
creased the number of members of the parole board from 
nine to fifteen in Subsection A and provided in Subsection 
B that five members shall be appointed every two years 
and that members serve until their successors have been 
appointed and qualified. 

Temporary provision. — Laws 2005, ch. 227, § 2 added 
a temporary provision which provided that members of the 
parole board serving on July 1, 2005 may continue to serve 
until their terms expire and their successors have been ap- 
pointed and qualified, and that of the six additional mem- 
bers of the parole board to be appointed pursuant to the 
provisions of this act, two shall serve an initial term of two 
years, two shall serve an initial term of four years, and two 
shall serve an initial term of six years. Thereafter, all mem- 
bers shall serve six-year staggered terms. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section A, substituted "nine members" for "four members" 
and deleted the last sentence which read::"Each member 
of the board shall devote his full time to the duties of the 


board"; inserted "parole" preceding "board" in Subsections 
C, F and G; inserted "appointment by" preceding "the gov- 
ernor" in Subsection C; and rewrote Subsection E. which 
read: "For purposes of salary for the chairman and the other 
three members of the board, the provisions of Section .10- 
9-5 NMSA 1978 shall apply. Members of the board shall be 
reimbursed as.provided in the Per Diem and Mileage Act in 
lieu of actual expenses for transportation, lodging and sub- 
sistence while on the official business of the board". 

The 1989 amendment, effective June 16, 1989, in 
Subsection A substituted "four" for "three" in the first 
sentence, deleted at the end of Subsection B "except that 
the members of the initial board shall be appointed for 
staggered terms of one, two and three years respectively", 
in Subsection E substituted "three" for "two" and "10-9-5 
NMSA 1978" for "5-4-31.1 NMSA 1953" in the first sen- 
tence, and substituted all of the present language of Sub- 
section G beginning with "majority of the board". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur. 2d Pardon and Parole §§ 17, 32, 45, 76. ' 
16A C.J,.S. Constitutional Law $§ 262, 505. 


31-21-25. Powers and duties of the board. 


A. The parole board shall have the powers and duties of the former state board of probation 
and parole pursuant to Sections 31-21-6 and 31-21-10 through 31-21-17 NMSA ‘1978 and such ad- 
ditional powers and duties relating to the parole of adults as are enumerated in this section. 
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B. The parole board shall have the following powers and duties to: 

(1) grant, deny or revoke parole; 

(2) conduct or cause to be conducted such investigations, examinations, interviews, hear- 
ings and other proceedings as may be necessary for the effectual discharge of the duties of the 
board; | 

(3) summon witnesses, books, papers, reports, documents or tangible things and adminis- 
ter oaths as may be necessary for the effectual discharge of the duties of the board; 

(4) maintain records ofits acts, decisions and orders and notify each corrections facility of 
its decisions relating to persons who are or have been confined therein; 

(5) adopt an official seal of which the courts shall take judicial notice; 

(6) employ such officers, agents, assistants and other employees as may be necessary for 
the effectual discharge of the duties of the board; :: 

(7) contract for services, supplies, equipment, office space and such other provisions as 
may be necessary for the effectual discharge of the duties of the board; and 

(8) adopt such rules and regulations as may be necessary for the effectual discharge of the 
duties of the board. 

C. The parole board shall provide a prisoner or parolee with a written statement of the reason 
or reasons for denying or revoking parole. 

D. The parole board shall adopt a written policy specifying the criteria to be considered by the 
board in determining whether to grant, deny or revoke parole or to discharge a parolee. 

E. When the parole board conducts a parole hearing for an offender, and upon request of the 
victim or family member the board shall allow the victim of the offender's crime or a family member 
of the victim to be present during the parole hearing. If the victim or a family member of the victim 
requests an opportunity to speak to the board during the hearing in public or private, the board’shall 
grant that request. As used in this subsection, "family member of the victim" means a mother, father, 
sister, brother, child or spouse of the victim or a person who has custody of the victim. 


History: 1953 Comp., § 41-17-40, enacted by Laws provision. Robinson v. Cox, 1966-NMSC-210, 77 N.M. 55, 
1975, ch. 194, § 4; 1988, ch. 320, § 1; 1989, ch. 210, § 1; 419 P.2d 253. 


2001, ch. 224, § 1. No right to counsel at revocation hearing. — Nei- 

Cross references. — For administrative attachment ther due process nor the applicable statutes require that 
to the criminal justice department, see 9-3-11 NMSA 1978. parolees be provided with appointed counsel or repre- 

The 2001 amendment, effective July 1, 2001, inserted sented by employed counsel when they appear before the 
"parole" preceding "board" in Subsections A, C and D; and parole board in a revocation hearing. Robinson v. Cox, 
added Subsection E. 1966-NMSC-210, 77 N.M. 55, 419 P.2d 253. ° 

The 1989 amendment, effective July 1, 1989, deleted Scope of evidence at parole revocation hear- 
former Subsection E, regarding various notification re- ing. — A parole revocation hearing cannot be restricted 
quirements of the board in connection with its docket and to legal evidence derived from examinations and cross- 
in connection with release of prisoners. examinations of witnesses in open hearing. Any informa- 


tion of probative value, even though it may be in the form 
ANNOTATIONS of letters, reports of probation officers and similar matter, 
Gonetilly aatoieranting Grravolina.of parole. which can help the board in making its determination may 
The power rf ihe ean ody: te ag ree properly be considered. Robinson v. Cox, 1966-NMSC-210, 
pursuant to explicit statutory authority, and that power © 77 N.M. 55, 419 P.2d 253. : 
is exercised by a person or persons experienced in sifting, _Effect of considering hearsay evidence. — The con- 
weighing and evaluating the factors involved in the grant sideration of the board of hearsay evidence does not inval- 
or revocation of conditional freedom. The real problem be- idate the action taken: Robinson v. Cox, 1966-NMSC-210, 
fore the parole board is one of rehabilitation, which must 77 NM, 55, 419 P.2d 253. : 
be measured, not by legal rules, but by the judgment of : Law reviews. — For note, Due Process, Equal Protec- 
those who make it their professional business. Robinson v. tion and the New Mexico Parole System," see 2 N.M.L. 
Cox, 1966-NMSC-210, 77 N.M. 55, 419 P.2d 253, Rev. 284 (1972). 
Release on parole is act of clemency or grace rest- ° Am, Jur. 2d, A.L.R. and C.J.S. references, — 59 Am. 
ing entirely within the discretion of the parole board. Rob- Jur, 2d Pardon and Parole §§ 17, 32, 45, 76. 
inson v. Cox, 1966-NMSC-210, 77 N.M. 55, 419 P.2d 253. Liability of governmental officer or entity for failure to 
Paroled prisoner is not discharged from custody warn or notify of release of potentially dangerous individ- 
of prison authorities, but is at all times under the com- ual from custody, 12 A.L.R.4th 722, e. 
plete custody and control, and subject to the orders of the Probation officer's liability for negligent supervision of 
parole board. Robinson, v. Cox, 1966-NMSC-210, 77 N.M. probationer, 44 A.L.R.4th 638, ay 
BB, 419 P.2d 263. United States Parole Commission Guidelines for fed- 


No constitutional right to hearing prior to revo- eral prisoners, 61 A.L.R. Fed. 135, 
cation. — A prisoner on probation has no constitutional 16A C.J.S, Constitutional Law §§ 262, 505; 31A C.J.S. 


right to a hearing prior to its revocation, and any such _ Evidence § 159 et seq.; 39 C.J.S. Habeas Corpus § 77. 
right depends entirely upon the existence of a statutory 
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31-21-25.1. Parole board; additional powers and duties; medical and 
geriatric parole edie pet 


A. The parole board shall: 

(1) establish rules and implement a nedical ae geriatric harble program", in cee 4 
with the corrections department, by December 31, 1994; 

(2) determine the appropriate level of supervision following parole and develop a com- 
prehensive discharge plan for geriatric, permanently incapacitated and terminally ill inmates re- 
leased under the medical and geriatric parole program; 

(3) report annually to the corrections department and the legislature the cusses of ae 
cations for medical and geriatric parole it receives, the nature of the illnesses, disease or condition 
of applicants, the reasons for denial of applications for medical or geriatric parole and the number 
of persons on medical and geriatric parole who have been Senate to the custody of the souea 
ment and the reasons for their return; 

(4) make a determination whether to x Jerinitelt or medical parole within thirty days 
of receipt of an application and supporting documentation from the corrections department; » 

(5) at the time of release, prescribe terms and conditions of geriatric or medical parole, 
including medical supervision and intervals of periodic medical evaluations; and + 

(6) authorize the release of geriatric, permanently incapacitated and terminally i in- 
mates upon terms and conditions as the board. may prescribe, if the board determines that an in- 
mate is geriatric, permanently incapacitated or: terminally ill, parole is not incompatible with the 
welfare of society and the inmate is not a first degree murder felon. 

B. Inmates who have not served their minimum sentences may be considered eligible for pa- 
role under the medical and geriatric parole program. Medical and geriatric parole jconsideration 
shall be in addition to any other parole for which a geriatric, permanently fone 8 eae or termi- 
nally ill inmate may be eligible. 

C. When considering an inmate for medical or geriatric parole, the parole Boned may SoH Ha 
that certain medical evidence be produced or that reasonable medical examinations be conducted. 

D. The parole term of a geriatric, permanently incapacitated or terminally ill inmate on medi- 
cal or geriatric parole shall be for the remainder of the inmate's.sentence, without diminution of 
sentence for good behavior. 

EK. When determining an inmate's eligibility for setts or medical parole, the parole board 
shall consider the following criteria concerning the inmate's: 

(1). age; 

(2) severity of illness, disease or infirmities; 

(3). comprehensive health evaluation; 

(4) . institutional behavior; 

(5) level of risk for violence; 

(6) criminal history; and 

(7) alternatives to maintaining geriatric or medical inmates in traditional settings. 

F. As used in this section: 

(1) "geriatric inmate" means.a male or fomat offender who: 

(a) is under sentence to or confined in a prison or other gorrecional institution under 
the control of the corrections department; ~ ; 

(b) is sixty-five years of age or older; 

(c) . suffers from a chronic infirmity, illness or disease related to aging; and 

(d) does not constitute a danger to himself or society; 

(2) "permanently incapacitated inmate" means a male or female offender who: 

(a) is under sentence to or confined in a pron or other correctional institution under 
the control of the corrections department; 
(b) by reason of an existing medical corlddtiSh, is permanently and irreversibly VEE 
cally incapacitated; and 
-~-(c) does not constitute’ a danger to himself or to society; and 
(3) "terminally ill inmate" means a male or female offender who: ~ 
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(a) is under sentence or confined in a prison or other correctional institution under 
the control of the corrections department; 

(b) has an incurable condition caused by illness or disease that would, within reason- 
able medical judgment, produce death within six months; and 

(c) does not constitute a danger to himself or society. 


History: Laws 1994, ch. 21, § 3. Cross references. — For administration of medical 
and geriatric parole program by department, see 31-21- 
17.1 NMSA 1978. 


31-21-26. Transitional provisions. 


A. The records, property, equipment and unencumbered and unexpended funds previously be- 
longing to or appropriated for the use of the former parole hearing board shall become, on the ef- 
fective date of the Parole Board Act, a part of the property of the parole board. 

B. The provisions of the Parole Board Act [31-21-22 NMSA 1978] apply to all persons who, on 
the effective date, are on parole or eligible to be placed on parole with the same effect as if that act 
had been in effect at the time they were placed on parole or became eligible to be placed on parole. 


History: 1953 Comp., § 41-17-41, enacted by Laws 
1975, ch, 194, § 5. 


31-21-27. Reentry drug court program for inmates; district court 
supervision. 


A. The corrections department shall develop criteria regarding the eligibility of an inmate for 

early release into a reentry drug court program, including requirements that the inmate: 
(1) was incarcerated following conviction for a nonviolent, drug-related offense; and 
(2) is within eighteen months of release or eligibility for parole. 

B. The corrections department may petition a district court that operates a reentry drug court 
program to accept limited jurisdiction of an inmate. If the district court grants the petition, the 
district court shall have jurisdiction over the inmate and the corrections department shall retain 
its jurisdiction over the inmate pursuant to the terms of the inmate's judgment and sentence. 

C. The provisions of this section shall not be interpreted to change the jurisdictional author- 
ity of the sentencing court, pursuant to the provisions of the Rules of Criminal Procedure for the 
District Courts, as promulgated by the supreme court. The jurisdictional authority conferred upon 
a reentry drug court pursuant to this section is limited to acceptance and supervision of a released 
inmate by the reentry drug court program. 

D. The provisions of this section shall not be interpreted to limit the statutory authority vested 
in the adult probation and parole division of the corrections department, pursuant to the provi- 
sions of the Probation and Parole Act [31-21-3 NMSA 1978]. 


History: Laws 2001, ch. 35, § 1. Effective dates. — Laws 2001, ch. 35, § 2 made the act 

Cross references. — For Rules of Criminal procedure effective on July 1, 2001. 
for the District Courts, see Rule 5-101 NMRA et seq. 

Crime Victims Reparations 
Sec. Sec. 
31-22-1.. Short title. 31-22-4.1. Domestic violence homicide review team; cre- 
31-22-2. Purpose. ation; membership; duties; confidentiality; 
31-22-3. ° Definitions. civil liability. . 
31-22-4. Crime victims reparation commission created; 31-22-5. Claims; review; hearings and evidence. 
membership; reimbursement. 31-22-6. Medical examination; attorneys’ fees; penalty. 
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Sec. . Sec, 

31-22-7, Eligibility for reparation. 31-22-17, Rule- -making powers. 

31-22-8. Crimes enumerated. 31-22-18. Confidentiality of records, reports and claim 

31-22-9. Award of reparation. i! files. 

31-22-10. Relationship to offender, - » 81-22-19. Annual report. 

31-22-11. No award to certain confined persons. 31-22-20. Penalty. 

31-22-12. Recovery from offender. 31-22-21. Crime victims reparation fund created; pur- 

31-22-13. Terms of order. poses, 

31-22-14. Limitations on award; collateral recovery; pre- 31-22-22. Distribution of money received as result of 
liminary, award, crime; escrow account, 

31-22-15. Exemption from execution. 31-22-23. Authority to compel production. 

31-22-16. Survival or abatement. 31-22-24. Repealed. 


31-22-1. Short title. 
Chapter 31, Article 22 NMSA 1978 may be cited as the "Crime Victims Reparation Act". 


History: Laws 1981, ch. 325, § 1; 1998, ch. 207, § a ANNOTATIONS 
The 1993 amendment, effective June 18, 1998, substi- 

tuted "Chapter ce Article 22 NMSA 1978" for "This act. Am. Jur. 2d, A.L.R. and C.J.S, paioh oe: a 21A 
Compiler's notes. — Laws 1990, ch. 10, § 4 repealed Am. Jur, 2d Criminal Law § 1821 et seq. 

Laws 1981, ch. 325, § 26,'as amended, which had provided for Statutes providing for governmental compensation for 

delayed repeals of sections of this article on specified dates, victims of crime, 20 A.L.R.4th 63. 


31-22-2. Purpose. 


The purpose of the Crime Victims Reparation Act [31-22-1 NMSA 1978] is to protect the citizens 
of New Mexico from the impact of crime and to promote a stronger criminal justice system through 
the encouragement of all citizens to cooperate with law enforcement efforts. Implementation of the 
Crime Victims Reparation Act will promote the public health, welfare and safety of the citizens of 
New Mexico. 


History: Laws 1981, ch. 325, § 2. 


31-22-3. Definitions. 


As used in the Crime Victims Reparation Act: 

A.. "child" means an unmarried person who is under the age of majority and includes a step- 
child and an adopted child; 

B., "collateral source". includes benefits for economic loss otherwise reparable under the Grime Vic- 
tims Reparation Act which the victim or claimant has received or which are readily available to him from: 

(1) the offender; 

(2) . social security, medicare and medicaid; 

(3). workers' compensation; ; rae 

(4) proceeds of a contract of i insurance payable to the victim; 

(5) acontract providing prepaid hospital and other health care services or benefits for dis- 
ability, except for the benefits of any, life insurance policy; 

(6) applicable indigent funds; or 

(7) cash donations; 

C. "commission" means the crime victims reparation commission; 

‘D. "dependents" means those relatives of the deceased or disabled victim who are more than 
fifty percent dependent upon the victim's income at the time of his death or disability and includes 
the child of a victim born after his death or disability; vy 

EK. "family relationship group" means any person related to another person within the fourth 
degree of consanguinity or affinity; 

F, “injury” means actual bodily harm or disfigurement and includes pregnancy and extreme 
mental distress. For the purposes of this subsection, "extreme mental distress" means a substan- 
tial personal disorder of emotional processes, thought.or cognition that impairs judgment, behav- 
ior or ability to cope with the ordinary demands of life; 
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CRIME VICTIMS REPARATIONS 


31-22-4.1 


G. "permanent total disability" means loss of both legs or arms, loss of one leg and one arm, 
total loss of eyesight, paralysis or other physical condition permanently incapacitating the worker 
from performing any work at any gainful occupation; 

H. "relative" means a person's spouse, parent, grandparent, stepfather, stepmother, child, 
grandchild, brother, sister, half-brother, half-sister or spouse's parents; and 


I. "victim" means: 


(1) a person in New Mexico who is injured or killed by any act or omission of any other 
person that is a crime enumerated in Section 31-22-8, NMSA 1978; 

(2) aresident of New Mexico who is injured or killed by such a crime occurring in a a state other 
than New Mexico if that state does not have an eligible crime victims compensation program; or 

(3) aresident of New Mexico whois injured or killed by an act of international terrorism, 


as provided in 18 U.S.C. Section 2331. 


History: Laws 1981, ch. 325, § 3; 1985 (1st S.S.); ch. 
5, § 1; 1989, ch. 246, § 1; 1990, ch. 10, § 1; 1993, ch. 207, 
§ 2; 1997, ch. 268, § 1; 2001, ch. 214,§ 1. ~ 

The 2001 amendment, effective June 15, 2001, de- 
leted former Paragraph B(4), which read "any program 
of any employer for continuation of wages in the event of 
the illness or injury of an employee" and renumbered the 
remaining paragraphs accordingly; added Subsection G 
and renumbered the remaining subsections accordingly; 
and in Subsection H, deleted "minor" preceding "brother", 
"sister", "half-brother", and "half-sister", 

The 1997 amendment, effective July 1, 1997, added 
Paragraph H(3) and made a stylistic change. 


The 1993 amendment, effective June 18, 1993, added 
Paragraphs (7) and (8) to Subsection B, making related 
grammatical changes. 

The 1990 amendment, effective May 16, 1990, in Sub- 


section H, inserted) the paragraph designation "(1)", sub- 


stituted "person, that" for "person, which", added "or" at 
the end, and added Paragraph (2). 

The 1989 amendment, effective June 16, 1989, made a 
minor stylistie,change in Subsection B(3), substituted the 
present language of Subsection B(4) for "wage continua- 
tion programs of any employer", and added all of the lan- 
guage of Subsection B(6) following "disability". 


31-22-4, Crime victims reparation commission created; 
membership; reimbursement, 


A. There is created in the executive branch of government a'"crime victims reparation commis- 
sion" which shall consist of five members appointed by the governor for staggered terms of four 
years each. Not more than three of the members shall belong to the same political party. One of the 
members shall be an attorney licensed to practice law in the state, one of the members shall be a 
physician licensed to practice medicine in the state and one of the members shall be a representa- 
tive of a law enforcement agency. In making the initial appointments, the governor shall appoint 
three members for a term of two years each and two members for a term of four years each. There- 
after, appointments shall be for a term of four years. The governor may appoint a person to fill a 
vacancy for the balance of the unexpired term. 

B. The members of the commission shall annually elect from their membership a chairman 
and vice chairman. 

C. Members of the commission, while in the actual performance of their duties pursuant to the 
Crime Victims Reparation Act, shall be reimbursed as provided in the Per Diem and Mileage Act 
[10-8-1 NMSA 1978]. 

D. The commission may employ a director and such staff as is necessary to perform its func- 
tions. 


History: Laws 1981, ch. 325, § 4; 1989, ch. 246, § 2; 
1993, ch. 207, § 3. 

The 1998 amendment, effective June 18, 1993, de- 
leted "and" following "practice law in the state" and added 


~ the language beginning "and one of the members" to the 


end, in the third sentence of Subsection A. 
The 1989 amendment, effective June 16, 1989, in- 
serted "a director and" in Subsection D. 


31-22-4.1. Domestic violence homicide review team; creation; 


membership; duties; confidentiality; civil liability. 


A. .The "domestic violence homicide review team" is created within the commission for the 
purpose of reviewing the facts and circumstances of domestic violence related homicides and sex- 
ual assault related homicides in New Mexico, identifying the causes of the fatalities and their 
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relationship to government and nongovernment service delivery systems and developing methods 
of domestic violence prevention. 

B. The team shall consist of the following members appointed: by tks director of the commis- 
sion: | 

(1) medical personnel with expertise in datahanta violence; 

(2) criminologists; 

(8) representatives from the New Mexico district attorneys heart 

(4) representatives from the attorney soap. 

(5) victim services providers; 

(6) civil legal services providers; 

_.(7)° representatives from the public defender department; 

(8) members of the judiciary; 

(9) law enforcement personnel; 

(10) representatives from the department of health, the aging and long-term services de- 
partment and the children, youth and families department who deal with domestic violence vic- 
tims' issues; 

(11): ‘representatives from tribal organizations who deal with domestic violence; and 

(12) any other members the director of the commission deems appropriate. 

C. The domestic violence homicide review team shall: 

(1) review trends and patterns of domestic violence related homicides and sexual assault 
related homicides in New Mexico; 

(2) evaluate the responses of government and nongovernment service delivery systems 
and offer recommendations for improvement of the responses; 

(3) identify and characterize high-risk groups for the purpose of recommending develop- 
ments in public policy; 

(4) collect statistical data in a consistent and uniform manner on the occurrence of domes: 
tic violence related homicides and sexual assault related homicides; and > 

(5) .improve collaboration between tribal, state and local agencies and organizations to 
develop initiatives to prevent domestic violence. 

D. The following items are confidential: 

(1) all records, reports or other information obtained or created by the domestic violence 
homicide review team for the purpose of reviewing domestic violence related homicides or sexual 
assault related homicides pursuant to this section; and. 

(2) all communications made by domestic violence famiciae review team members or 
other persons during a review conducted by the team of a domestic violence related homicide or a 
sexual assault related homicide. 

E.. The following persons shall honor the confidentiality requirements of this Groh and shall 
not make disclosure of any matter related to the team's review of a domestic violence related homi- 
cide or a sexual assault related homicide, except. pursuant to appropriate court orders: 

(1) . domestic violence homicide review team members; 

(2) _ persons who provide records, reports or other information to the team for the purpose 
of reviewing domestic violence related homicides and sexual assault related homicides; and 

(3) persons who participate in a review conducted by the team. 

F. Nothing in this section shall prevent the discovery or admissibility of any evidence that is 
otherwise discoverable or admissible merely because the evidence was presented during the re- 
view of a domestic violence related homicide or a sexual assault related homicide pee to this 
section. 

G. Domestic violence homicide review team members shall not be subject to civil fone for 
any act related to the review of a domestic violence related homicide or a sexual assault related 
homicide; provided that the members act in good faith, without malice and in compliance with 
other state or federal law. | 

H. An organization, institution, agency or person who provides testimony, records, reports or 
other information to the domestic violence homicide review team for the purpose of'reviewing do- 
mestic violence related homicides or sexual assault related homicides shall not be subject to civil 
liability for providing the testimony, records, reports or other information to the team; provided 
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that the organization, institution, agency or person acts in good faith, without malice and in com- 
pliance with other state or federal law. 

I. At least thirty days prior to the convening of each regular session of the legislature, the 
domestic violence homicide review team shall transmit a report of its activities pursuant to this 
section to: 

(1) the governor; 

(2) the legislative council; 

(3) the chief justice of the supreme court; 

(4) the secretary of public safety; 

(5) the secretary of children, youth and families; 
(6) the secretary of health; and 

(7) any other persons the team deems appropriate. 


History: Laws 2007, ch. 235, § 1. Effective dates. — Laws 2007, ch. 235, § 2 made this 
section effective July 1, 2007, 


31-22-5. Claims; review; hearings and evidence. 


A. Where an application is made to the commission pursuant to the Crime Victims Reparation 
Act, the director of the commission shall determine if a claim for a reparation award is eligible for 
consideration pursuant to the provisions of the Crime Victims Reparation Act. All claims arising 
from the injury or death of a person as a direct result of a single crime shall be considered together 
by a single staff member. When the director determines that a claim for a reparation award is not 
eligible for consideration, the director shall notify the commission of his determination at the next 
regular meeting of the commission. If the commission concurs with the director's determination 
that a claim for a reparation award is not eligible for consideration, the claimant shall be notified 
that his claim was denied. When the director determines that a claim for a reparation award is 
eligible for consideration, the director shall order that the claim be processed and he shall assign 
the claim to a member of the commission staff. 

B. The staff member to whom such claim is assigned shall examine the papers filed in support 
of the claim and shall cause an investigation to be conducted into the validity of the claim, The 
investigation may include, but not be limited to, an examination of police, court and official records 
and reports concerning the crime and an examination of medical and hospital reports relating to 
the injury or death upon which the claim is based and other benefits received or to be received. 

C. The staffmember to whom a claim is assigned may make his recommendation regarding the 
claim on the basis of the papers filed in support thereof and the report of the investigation of the 
claim. If the staff member is unable to make a recommendation upon the basis of the papers and 
report, he shall present the claim to the commission without a recommendation. 

D. When the claim has been processed, the director shall assign the claim to a commission member. 

E. After examining the papers filed in support of the claim and the report of investigation and 
after a hearing, if any, the commission member to whom the claim was assigned shall make a rec- 
ommendation to the entire commission either granting an award or denying the claim. 

F. A quorum of the commission shall act upon the recommendation of the commission member. 
A quorum of the commission, by majority vote, may affirm, increase, decrease or deny the award. 

G. Upon a request from a victim or claimant, the commission shall grant the victim or claimant 
an informal appearance at a commission meeting. The purpose of the informal appearance shall be 
for the victim or claimant to present any evidence or information in support of his claim. 

H. A formal hearing may be called for by a majority of the commission. The purpose of the 
hearing shall be for the commission to hear evidence to assist it in making a determination re- 
garding a claim. 

I. At the hearing, the claimant and the commission's legal wdvisior shall be entitled to appear 
and be heard, and any other person may appear and be heard who has satisfied the commission 
member that he has a substantial interest in the proceedings. In any case in which the claimant is 
a child or is mentally incompetent, the application may be made on behalf of such claimant by his 
parent, guardian, custodian or any other person authorized to administer his estate. 
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J. Where any person is entitled to appear and be heard, that person may appear in person or by 
his attorney. All hearings shall be open to the public unless in a particular case the member of the 
commission assigned to the claim determines that the hearing or a portion thereof shall be held in 
private, having regard to the fact'that the offender has not been convicted or in the interest of the 
victim of an alleged sexual offense. 

K. Every person appearing under the provisions of this section shall have the right to produce 
evidence and to cross-examine witnesses. The commission member may receive in evidence any 
statement, document, information or matter that may, in his opinion, contribute to the functions 
of the hearing under the Crime Victims Reparation Act, whether or not such statement, document, 


information or other matter would be admissible in a court of law. 


History: Laws 1981, ch. 325, § 5; 1989, ch. 246, § 3; 
1991, ch, 36, § 1; 1993, ch. 207, § 4. 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, substituted the language beginning "determine 
if a claim" for "assign the claim to a member of the com- 
mission staff" at the end of the first sentence and added 
the last three sentences; in Subsection B, substituted 
"may" for "shall" before "include" in the second sentence; 
and in Subsection D, deleted "and a claim summary has 
been prepared" after "processed”. 

The 1991 amendment, effective July 1, 1991, in Sub- 
section A, in the first sentence, substituted "director" for 
"chairman" and "to 4 member" for "to himself or to an- 
other member” and added "staff, in the second sentence, 


for "commission member"; in the second sentence of Sub- 
section C substituted "make a" for "decide his" and added 
the language beginning with "present the claim"; deleted 
former Subsections D to F pertaining to the appearance of 
a claimant at the hearings; added Subsection D; redesig- 
nated former Subsections G and H as Subsections HE and 
F; and added Subsections G to K. 

. The 1989 amendment, effective June 16, 1989, in 
Subsection H substituted "A quorum of the commission" 
for "The entire commission" in the first. sentence and 
"The commission" in.the second sentence, and deleted the 


’ former third sentence which read: "No decision shall be 


valid unless a majority of the commission members are in 
agreement on the decision," : 


and, in Subsections B and C, substituted "staff member" 


31-22-6. Medical examination; attorneys' fees; penalty. 


A. The commission may appoint an impartial physician, licensed in New Mexico, to examine 
any person making an application for,reparation under the Crime Victims Reparation Act, and the 
fees for the examination shall be paid from funds appropriated for the commission's administra- 
tive expenses. 

B. None of the appropriation in this act [31-22-1 to 31-22-21 NMSA 1978] shall be used to pay 
attorney fees either as part of or in addition to awards of reparation. In cases where no reparation 
is awarded, attorney fees shall not be paid. 


History: Laws 1981, ch, 325, § 6. . 7 oii 


31-22-7. Eligibility for reparation. 


A.. If a person, is injured or killed by an act or omission of another person coming within the 
criminal jurisdiction of the state after July 1, 1981, which act or omission includes a crime enu- 
merated in Section 31-22-8 NMSA-1978, and upon application for reparation, the commission may 
award reparation in accordance with the Crime Victims Reparation Act: 

(1)... to the victim; 

(2). inthe case of the vaeialn s death, to or for tho benefit of any one or more of the deceased 
victim's dependents; or; 

-(3).. to any individual who voluntarily assumes: Ginenha or medical expenses of the victim. | 

B. For the purpose of the Crime Victims Reparation Act, a person shall be deemed to have inten- 
tionally committed an act or omission constituting a crime, notwithstanding that’ by reason of age, 
insanity, drunkenness or otherwise the person was legally incapable of forming a criminal intent. 

C. In determining whether to make an order under this section, the commission may consider 
any circumstances it determines to be relevant. The commission, shall consider the behavior of the 
victim and whether, because of provocation or otherwise, the victim bears responsibility for the 
act or omission constituting a crime that caused the victim'sinjury or death and shall reduce the 
amount of reparation in accordance with its assessment of the degree of responsibility attxiiuiable 
to the victim. ) 


; 
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D. An order may be made under this section whether or not any person is prosecuted for or 
convicted of a crime enumerated in Section 31-22-8 NMSA 1978; provided an arrest has been 
made or the act or omission constituting a crime has been reported to the police in a reasonable 
time or the act or omission constituting a crime has been reported to a licensed’ medical, mental 


health or counseling provider, or tribal health provider. No order may be made under this section 


unless the commission finds that: 


(1) the act or omission constituting a crime did occur; 
(2) the injury or death of the victim resulted from the act or omission constituting a crime; 


and 


(3) the claimant or vietim fully cooperated with the appropriate law enforcement agen- 
cies or the commission finds that the claimant or victim acted reasonably under the circum- 


stances. 


E. Upon application from the district attorney of the appropriate aiwtrnet: the commission may 
suspend proceedings under the Crime Victims Reparation Act for such period as it deems desir- 
able on the grounds that a prosecution for the act or omission constituting a crime has commenced 


or is imminent. 


History: Laws 1981, ch. 325, § 7; 1993, ch. 207, § 5; 
2019, ch. 211, 8 8. 

The 2019 amendment, effective July 1, 2019, ex- 
panded the eligibility for reparation by including 
that the act or omission constituting a'crime may be 
reported to a licensed medical, mental health or coun- 
seling provider, or tribal health provider, and provided 
that the commission may award reparation upon a find- 
ing that the victim fully cooperated with the appropri- 
ate law enforcement agencies or that the claimant acted 
reasonably under the circumstances; in Subsection D, 


or omission constituting a crime has been reported to a 
licensed medical, mental health or counseling provider, 
or tribal health provider", and in Paragraph D(3), after 
"law enforcement agencies", added "or the commission 
finds that the claimant or victim acted reasonably un- 
der the circumstances". 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "31-22-8 NMSA 1978" for "9 of that act” in the intro- 
ductory language of Subsection A and for "9 of the Crime 
Victims Reparation Act" in the first sentence of Subsec- 
tion D; and made stylistic changes in Subsection A(3) and 


after "police in a reasonable time", added "or the act in Subsection E. 


31-22-8. Crimes enumerated. 


A. The crimes to which the Crime Victims Reparation Act applies and for which reparation to 
victims may be made are the following enumerated offenses and all other offenses in which any 
enumerated offense is necessarily included: 

(1) arson resulting in bodily injury; 

(2) aggravated assault or aggravated battery; 

(3) dangerous use of explosives resulting in bodily injury; 

(4) negligent use of a deadly weapon; 

(5) murder; 

(6) voluntary manslaughter; 

(7) involuntary manslaughter; 

(8) kidnapping; 

(9) criminal sexual penetration; 

(10) criminal sexual contact of a minor; 

(11) failure to give information and render aid, as provided i in Section 66-7-201 or 66-7-203 
NMSA 1978; 

(12) homicide by vehicle or great bodily injury by vehicle, as provided in Section 66-8-101 
NMSA 1978; 

(13) abandonment or abuse of a child; 

(14) aggravated indecent exposure, as provided in Section 30-9-14.3 NMSA 1978; 

(15) stalking; 

(16) human trafficking; 

(17) assault against a household member; and © 

(18) battery against a household member. . 

B. No award shall be made for any loss or damage to property. 
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History: Laws 1981, ch. 325, § 8; 1983, ch, 319, § 1; 
1989, ch. 246, § 4; 1990, ch. 10, § 2; 1997, ch, 268, § 2; , 
2001, ch. 214, § 2; 2013, ch. 200, § 4; <018, ch, 10, $1; 
2018, ch. 33, § 1. 

‘The 2018 amendment, effective May 16, 2018, added. 
failure to give information and render aid to the list of 
crimes for which crime victim reparation may be made 
under the Crime Victims Reparation Act; and added a new 
Paragraph A(11) and redesignated the succeeding para- 
graphs accordingly. 

The 2015 amendment, effective July 1; 2015, provided 
for new crimes to which the Crime Victims Reparation 
Act applies, and removed certain crimes, from the list to 
which the Crime Victims Reparation Act applies; deleted 
former Paragraph (2) of Subsection A and renumbered 
the succeeding paragraphs accordingly; in Subsection 
A, Paragraph (3), after "explosives", added "resulting,in 
bodily injury"; in Subsection A, Paragraph (14), deleted 


31-22-9. Award of reparation. 


CRIMINAL, PROCEDURE |: 


31-22-12 


"aggravated" preceding "stalking", and after "stalking", 
deleted "as provided in Section 30- 3A-3,1. NMSA 1978"; 


‘and added new Paragraphs (16) and (17). 


. The 2013 amendment, effective July 1, 2013, added 
the crime of human trafficking; and added Paragraph (16) 
of Subsection A, ) 

The 2001 amendment, effective June 15, 2001, re- 
wrote Paragraph A(15), which formerly read "stalking, 
as provided in Section 30-3A-3 NMSA 1978, when the of- 


. fender has at least one prior conviction for stalking". 


The 1997 amendment, effective July 1, 1997, added 
Paragraphs A(14) and A(15) and made stylistic changes. F 

The 1990 amendment, effective May 16; 1990, in- 
serted "as defined in Section 66-8-101 NMSA 1978" in 
Paragraph (12) of Subsection A. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "kidnaping" for. "kidnapping" in: Subsection A(9), 
and added Subsection A(13). 


The commission. may order payment of reparation for: 

A. expenses actually and reasonably incurred as a result of the victim' 8 injury or death; 

B. ‘loss to the victim of earning power as a result of total or partial incapacity; 

C.. any other pecuniary loss directly resulting from the victim's sdngury. or death which the com- 
mission determines to be reasonable and proper; and 

D. any expenses incurred for rehabilitation services provided to a victim of child abuse or ne- 
glect, including child sexual abuse, but awards made pursuant to this subsection shall be mage 
directly to the provider of the rehabilitation services for payment of those services: 


History: Laws 1981, ch. 325, § 9; 1989, ch. 246, § 5. 


31-22-10. Relationship to offender. 


The 1989 amendment, effective June 16, 1989, added 
Subsection D, 


Except for amounts payable pursuant to Subsection D of Section 31-22-9 NMSA 1978, no repa- 


ration shall be awarded if the victim: 


A. was a member of the offender's family relationship group where payment of reparation 


would unjustly enrich the offender; or 
B. was an accomplice of the offender. 


History: Laws 1981, ch. 325, § 10; 1989, ch. 246, § 6; 
1990, ch. 10, § 3. 

The 1990 amendment, effective May 16, 1990, deleted 
former Subsection A which read "is a relative of the of- 
fender" and redesignated former Subsections B and C as 
present Subsections A and B. 


The 1989 amendment, effective June 16, 1989, added 
"Except for amounts payable pursuant to Subsection D of 
Section 31-22-9 NMSA 1978" at the beginning of the un- 
designated introductory paragraph, and added all of the 
language of Subsection B following "group". 


31-22-11. No award to certain confined persons. 


No award shall be made pursuant to the provisions of the Crime Victims Reparation Act to a vic- 
tim injured while confined in a county or municipal jail, penitentiary or other correctional facility. 


History: Laws 1981, ch. 325, § 11. 


31-22-12. Recovery from offender. 


Whenever an award of reparation is made pursuant to the Crime Victims Reparation Act, 
the state is, upon payment of the award, subrogated to the right of action of the victim or his 
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dependents against the person responsible for the injury or death and may bring an action against 
such person for the amount of the reparation paid. 


History: Laws 1981, ch. 325, § 12. 


31-22-13. Terms of order. 


Any order for the payment of reparation under the Crime Victims Reparation Act may be made 
on such terms’as the commission deems appropriate. The order may provide for apportionment 
of reparation or for the holding of reparation or any part thereof in trust and for the payment of 
reparation in a lump sum or in periodic installments. All such orders shall contain words clearly 
informing the claimant that all awards and orders for reparation under the Crime Victims Repa- 
ration Act are subject to the making of an appropriation by the legislature to pay the claim. 


History: Laws 1981, ch. 325, § 13. 


31-22-14, Limitations on award; collateral recovery; preliminary award. 


A. No order for the payment of reparation shall be made unless application has been made 
within two years after the date of the injury or death and the injury or death was the result of a 
crime enumerated in Section 31-22-8 NMSA 1978. An application for reparation shall be made 
within two years after the injury or death, except for minors who are victims of criminal activity 
under the provisions of Section 30-6-1 NMSA 1978, regarding abandonment or abuse of a child, 
Section 30-9-11 NMSA 1978, regarding criminal sexual penetration, or Section 30-9-13 NMSA 
1978, regarding criminal sexual contact:of a minor. 

B.. No award of reparation shall be in excess of twenty thousand dollars ($20, 000) per victim, 
except that the commission may award.up to an additional thirty thousand dollars ($30,000) for 
extraordinary pecuniary losses, if the personal injury to a victim is catastrophic and results ina 
permanent total disability. The extraordinary losses compensated may include: 

(1) loss of wages; 

(2) the cost of home health care; 

(3) the cost of making a home or automobile accessible; 
(4) the cost of training in ne use of special application; or 
(5) job training. 

C. Except as provided by Sibaestion E of this section, the commission shall deduct from any 
reparation awarded any payments received from a collateral source or from the United States or 
the state or any of its political subdivisions for injury or death subject to reparation under the 
Crime Victims Reparation Act. If the claimant receives an award of reparation from the commis- 
sion and also receives payment as set forth in the preceding sentence for which no deduction was 
made, the claimant shall refund to the state the lesser of the amount of reparation paid or the 
sums not so deducted. 

D. If the claimant receives an award of reparation from the commission and also receives an 
award pursuant to a civil judgment arising from a criminal occurrence for which a reparation 
award was paid, the claimant shall refund to the state the amount of the reparation paid to the 
claimant. The commission may negotiate a reasonable settlement regarding repayment of the rep- 
aration award if special circumstances exist. 

E. Ifit appears that a final award of reparation will be made by the commission, a preliminary 
award may be authorized by the director of the commission or the commission's designee when the 
commission chair concurs. The amount of the preliminary award shall be deducted from any final 
award made by the commission. 


History: Laws 1981, ch. 325, § 14; 1989, ch. 246, § 7; The 2019 amendment, effective July 1, 2019, removed 


1991, ch. 37, § 1; 1998, ch. 207, § 6; 1997, ch. 268, § 3; the: requirement that crimes covered by the act have to be 
2001, ch. 214, § 3; 2015, ch. 10, § 2; 2019, ch. 211, § 9, . reported to the police within thirty days, and removed cer- 


{ 


tain waivers to the requirement that a crime be reported to 
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police within thirty days; in Subsection A, after "Section 31- 
22-8 NMSA 1978", deleted "that had been reported to the 
police within thirty days after its occurrence unless a longer 
period is allowed pursuant to Subsection F of this section", 


and deleted the last two sentences of the subsection, which - 


provided "The date of incident for minors who are victims of 
these types of criminal activity shall be the date the victim 
attains the age of eighteen years or the date that the crimi- 
nal activity is reported to a law enforcement agency, which- 
ever occurs first. The commission may extend the time for 
filing an application for good cause shown by a claimant or 
a victim."; and deleted former Subsection F, which related to 
waivers to the thirty-day reporting requirement. 

The 2015 amendment, effective July 1, 2015, provided 
the crime victims reparation commission the authority 
to extend the time for filing an application for reparation 
upon good cause shown by a claimant or a victim; in Sub- 
section A, after "Subsection F of this section.", deleted "In 
no event shall reparation be given unless application has 
been" and added "An application for reparation shall be", 
and added the last sentence of the subsection relating to 
extending the time for filing an application for reparation. 

The 2001 amendment, effective June 15, 2001, in- 
serted "unless a longer period is allowed pursuant to Sub- 
section F of this section" in Subsection A; added the excep- 
tion and Paragraphs B(1) through B(5) in Subsection B; 
deleted "not to exceed three thousand five hundred dollars 


31-22-15. Exemption from execution. 


CRIMINAL PROCEDURE 


31-22-17 


($3,500)" following "preliminary award" in Subsection E; 
and added Subsection F ; 

The 1997 amendment, effective July 1, 1997, in Subsec- 
tion A, substituted "two year" for "one year" near the begin- 
ning of the first sentence, and deleted language at the ehd 
of the first sentence and deleted the former second sentence 
relating to application allowed for good cause and providing 
for regulations specifying good cause; added Subsection D 
and redesignated former Subsection D as Subsection E, and 
made stylistic changes in SubsectionsA andC. — 

The 1993 amendment, effective June 18, 1993, substi- 
tuted a reference to 30-9-13 NMSA 1978 for a reference to 
30-9-14 NMSA 1978 near the end of the third sentence of 
Subsection A; and added "when the commission chairman 
concurs" to the end of the first sentence of Subsection D. 

The.1991 amendment, effective July 1, 1991, in Sub- 
section A, added the exception at the end of the third sen- 
tence and added the last sentence. 

The 1989 amendment, effective June 16, 1989, added 
"preliminary award" to the catchline; in Subsection A 
made a minor stylistic change in the first sentence and 
added all of the language of that sentence beginning 
with."unless", and added the second and third sentences; 
in Subsection B substituted "twenty thousand dollars 
($20,000)" for "twelve thousand five hundred dollars 
($12,500)"; in Subsection C added "Except as provided by 
Subsection D of this section" at the beginning of the first 
sentence; and added Subsection D. 


No reparation payable under the Crime Victims Reparation Act shall be, prior to its actual re- 
ceipt by the victim or dependents entitled thereto or their legal representatives, assignable or 
subject to garnishment, execution, attachment or other’ process whatsoever, including eesti to 
satisfy an order or judgment for support or alimony. 


History: Laws 1981, ch. 325, § 15. 

Cross references. — For rules governing garnishment 
and writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 


31-22-16. Survival or abatement. 


For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 
For form for application for writ of garnishment and af- 


 fidavit, see Rule 4-805 NMRA. 


For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA, 


The rights to reparation created by the Crime Victims Reparation Act are personal and shall not 
survive the death of the victim or dependents entitled thereto; provided that if such death occurs 
after an application for reparation has been filed with the commission, the proceeding shall not 
abate, but may be continued by the legal representative of the decedent's estate. 


History: Laws 1981, ch. 325, § 16. 


31-22-17. Rule-making powers. 


In performance of its functions the commission may adopt, amend and repeal rules and regulations 
in accordance with the State Rules Act [14-4-1 NMSA 1978], not inconsistent with the Crime Victims 
Reparation Act, prescribing procedures to be followed in the filing of applications and the proceedings 
under the Crime Victims Reparation Act and such other matters.as the commission deems appropri- 
ate. Unless otherwise provided by law, no regulation affecting any person or agency outside the com- 
mission shall be adopted, amended or repealed without a public hearing on the proposed action before 
the commission or a hearing officer designated by them. Notice of the subject matter of the regulation, 
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the action proposed to be taken, the time and place of the hearing, the manner in which interested 
persons may present their views and the method by which copies of the proposed regulation, proposed 
amendment or repeal of an existing regulation may be obtained shall be published once at least thirty 
days prior to the hearing date in a newspaper of general circulation and mailed at least thirty days 
prior to the hearing date to all persons who have made a written request for advance notice of hear- 
ing. All rules and regulations shall be filed in accordance with the State Rules Act. In filing the rule 
or regulation with the state records center, the commission shall certify that the record contains argu- 
ments presented both for and against each rule or regulation promulgated. 


History: Laws 1981, ch. 325, § 17. 


31-22-18. Confidentiality of records, reports and claim files. 


Any record or report acquired by the commission, the confidentiality of which is protected by law, 
rule or regulation, shall be disclosed only under the same terms and conditions which protected its 
confidentiality prior to such acquisition. The claim file, which contains confidential reports, records 
and personal information, shall not be released. 


History: Laws 1981, ch. 325, § 18; 1993, ch. 207, § 7; and other personal information regarding the victim" in 
2001, ch, 214, § 4. the last sentence. 

The 2001 amendment, effective June 15, 2001, substi- The 1993 amendment, effective June 18, 1993, sub- 
tuted "confidential reports, records and personal informa- stituted "reports and claim files" for "and reports" in the 
tion" for "the victim's name, address, telephone number catchline and added the second sentence. 


31-22-19. Annual report. 


At least thirty days prior to the convening of each regular session of the legislature, the commis- 
sion shall transmit to the governor, the department of finance and administration and the legisla- 
ture a report of its activities under the Crime Victims Reparation Act. The department of finance 
and administration shall, within five days after the opening of the legislative session, transmit the 
report, together with a tabulation of the total amount awarded and the amount of any judgments 
collected, to the senate finance committee and to the house appropriations and finance committee 
or any successor committees. 


History: Laws 1981, ch. 325, § 19; 1989, ch. 246, § 8; the amount, if any, of reparation awarded" from the end of 
1998, ch. 207, § 8. the first sentence. 

The 1993 amendment, effective June 18, 1993, deleted The 1989 amendment, effective June 16, 1989, de- 
"including a brief description of the facts in each case and leted "the name of each applicant," following "including" 


in the first sentence, 


31-22-20. Penalty. 


Any person who knowingly makes a false claim or a false statement in connection with a claim 
filed pursuant to the Crime Victims Reparation Act shall be guilty of a fourth degree felony and for 
conviction thereof shall: 

A. be punished by imprisonment in the state penitentiary for a determinate term of not less 
than one year nor more than five years; or by the payment ofa fine not to exceed five thousand dol- 
lars ($5,000) or both such imprisonment and fine in the discretion of the court; and 

B... forfeit any reparation paid pursuant to the Crime Victims Reparation Act. 


History: Laws 1981, ch. 325, § 20. 


31-22-21. Crime victims reparation fund created; purposes. 


A. There is created in the state treasury the "crime victims reparation fund". 
B. Money in the crime victims reparation fund may be expended by the commission to: 
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(1) pay any award of aiereacied to victims se pursuant to the Crime Victims Repara- 
tion Act; 
(2) pay costs and expenses ibeludidg staff intel and expenses aotoaaee: in carrying out 
the provisions of the Crime Victims Reparation Act; and 
(3) contract with one or more HytGnese or law firms on a per hour Deane M to pinta legal 
services to the commission. 
C. The provisions of this section are effective July 1, 1990, 


History: Laws 1981, ch. 325, § 21; 1989, ch. 324, § 24. income from the fund shall be held in trust, deposited in 


The 1989 amendment, effective July 1, 1990, in Sub- a segregated account and invested by the department of 
section A, inserted "in the state treasury" and deleted the finance and administration with the prior approval of the 


former second sentence which read " The fund and any state board of finance". 


31-22-22, Distribution of money come as result of crime; escrow . 
account. 


A, Every firm, person, corporation, association or other legal entity contracting with a person or 
the representative or assignee of any person charged or convicted of a violent crime in this state, with 
respect to the reenactment of the crime in a movie, book, magazine article, tape recording, phono- 
graph record, radio or television presentation or live entertainment or with respect to the expression 
of the accused or convicted person's thoughts, feelings, opinions or emotions regarding the crime shall- 
submit a copy of the contract to the crime victims reparation commission and pay to the commission 
any money that would otherwise by terms of such contract be owing to the accused or convicted per- 
son or his representatives. The commission shall deposit the money in an escrow account. 

B. Money placed in an escrow account pursuant to this section shall be available to satisfy a 
civil judgment against the convicted person or the accused person, if eventually convicted of the 
crime, in favor of a victim of the crime if the court in which the civil judgment is taken finds that 
the judgment is for damages incurred by the victim caused by the commission of the crime. 

C. Upon dismissal of charges or acquittal of any accused person, the commission shall immedi- 
ately pay over to the accused person the money in the escrow account. 

D. For purposes of this section, a person found not guilty by reason of insanity at the time of 
commission of an offense shall be deemed to be a convicted person. , 

E. Notwithstanding the provisions of Subsections A through C of this section, the commission 
shall make payments from the escrow account to any person accused or convicted of a crime upon 
the order of a court of competent jurisdiction after a showing by such person that the money shall 
be used for the exclusive purpose of retaining legal representation at any stage of the criminal 
proceedings against such person, including the appeals process. 

F. Upon a showing by any accused or convicted person that five years have sienasd from the 
establishment of the escrow account, that any claims brought pursuant to this section have been 
disposed of and that no such claims are pending against him, the commission shall immediately 
pay over to such accused or convicted person any money in the escrow account. 

G. Any action taken by any person accused or convicted of a crime, whether by way of execu- 
tion of a power of attorney, creation of corporate entities or otherwise to defeat the purpose of this 
section, shall be null and void as Lg the public policy of the state. 


History: 1978 Comp., § 31-22-22, enacted by Laws ANNOTATIONS 
1983, ch. 321, § 1. , 94 
; Am. Jur. 2d, A.L.R. and C.J.S. references. — Validity, 
construction, and application of "Son of Sam" laws regulat- 
ing or prohibiting distribution of crime-related book, film, or 
comparable revenues to criminals, 60 A.L.R.4th 1210. 
31-22-23, Authority to compel production. 


The commission has the power to compel the production of books, records and papers uareet 
to any investigation or hearing authorized by the Crime Victims Reparation Act and can seek 
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enforcement of any subpoena so issued through the district court in the county in which the custo- 
dian of the document is located to be held in camera. 


History: 1978 Comp., § 31-22-23, enacted by Laws 
1989, ch. 246, § 9. 


31-22-24. Repealed. 


Repeals. — Laws 2005, ch. 208, § 27 repealed 31-22- commission, effective June 17, 2005. For provisions of for- 


24 NMSA 1978, as enacted by Laws 1993, ch. 207, § 10, mer section, see the 2004 NMSA 1978 on NMOneSource 
relating to termination of the crime victims reparation .com. 


Crime Victims Immunity 

Sec. 
31-23-1. Civil action; crime; damages; immunity. 
31-23-1. Civil action; crime; damages; immunity. 

No person shall be liable to a plaintiff in any civil action for damages if by a preponderance of 
the evidence the damages were incurred as a consequence of: 

A.. the commission, attempted commission or flight subsequent to the commission of a crime by 
the plaintiff; and 

B. the use of force or deadly force by the defendant which is justified pursuant to common law 
or the law of the state. 


History: Laws 1985, ch. 152, § 1. 


ARTICLE 24 | 
Crime Victims' and Witnesses' Bill of Rights — 


(Repealed by Laws 1994, ch. 144, § 15.) 


31-24-1 to 31-24-7. Repealed. 


Repeals. — Laws 1994, ch. 144, § 15 repealed 31-24-1 1995. For provisions of former sections, see the 1993 
to 31-24-7 NMSA 1978, as enacted by Laws 1989, ch. 210, NMSA 1978 on NMOneSource.com. For present compa- 
§§ 2, 3 and Laws 1987, ch. 19, §§ 1-7, relating to crime rable provisions, see 31-26-1 NMSA 1978 et seq. 


victims' and witnessess' bill of rights, effective January 1, 


ARTICLE 25 
Victim Counselor Confidentiality 

Sec. Sec. : 
31-25-1. Short title. 81-25-4, Waiver. 

31-25-2. Definitions. 31-25-5, Interpretation. 
31-25-8, Confidential communications; information; priv- 81-25-6, Rules. 

ileged. 
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31-25-1 ‘CRIMINAL PROCEDURE 31-25-3 


31-25-1. Short title. 


This act [31-25-1 to 31-25-6 NMSA 1978] may be cited as the "Victim Counselor Confidentiality 
Acts 


History: Laws 1987, ch. 349, § 1. 


31-25-2. Definitions. 


Asused in the Victim Counselor Confidentiality Act: 

A. "confidential communication" means any information exchanged WELW a victim and a 
victim counselor in private or in the presence of a third party who is necessary to facilitate com- 
munication or further the counseling process and which is disclosed in the course of the coun- 
selor's treatment of the victim for any emotional or psychological condition resulting from a sexual 
assault or family violence; 

B. "victim" means a person who consults a victim counselor for assistance in overcoming ad- 
verse emotional or psychological effects of a sexual assault or family violence; 

C. "victim counseling" means assessment, diagnosis and treatment to alleviate the adverse 
emotional or psychological impact of a sexual assault or family violence on the victim. Victim coun- 
seling includes crisis intervention; 

D. "victim counseling center" means a private organization or unit of a government agency 
which has as one of its primary purposes the treatment of victims for any emouonal or peychoton: 
cal condition resulting from a sexual assault or family violence; and 

E. "victim counselor" means any employee or supervised volunteer of a victim counseling 
center or other agency, business or organization that provides counseling to victims who is not 
affiliated with a law enforcement agency or the office of a district attorney, has successfully 
completed forty hours of academic or other formal victim counseling training or has had a mini- 
mum of one year of experience in providing victim counseling and whose duties include victim 
counseling. 


History: Laws 1987, ch. 349, § 2. Confidentiality Act indicates the possibility that their 
work might be viewed as counseling. State v. Blackmer, 
ANNOTATIONS 2005-NMSC-008, 137 N.M. 258, 110 P.3d 66. 


Exclusion of victim advocates from defini- 
tion of "victim counselor" in the Victim Counselor 


31-25-3. Confidential communications; information; privileged. 


A. A victim, a victim counselor without the consent of the victim or a minor or incapacitated 
victim without the consent of a custodial guardian or a guardian ad litem appointed upon applica- 
tion of either party shall not be compelled to provide testimony or to produce records concerning 
confidential communications for any purpose in any criminal action or other Judicial, legislative or 
administrative proceeding. 

B. A victim counselor or a victim shall not be compelled to provide tatimony) in any civil or 
criminal proceeding that would identify the name, address, location or telephone number of a safe 
house, abuse shelter or other facility that provided temporary emergency shelter to the victim of 
the offense or occurrence that is the subject of a judicial, legislative or administrative proceeding 
unless the facility is a party to the proceeding. ~ © 


History: Laws 1987, ch, 349, § 8. iy Law reviews. — For note and comment, "The Unstated 
Tension in Albuquerque Rape Crisis Center v. Blackmer: 
ANNOTATIONS A Divergence Between Formalism and Functionalism", 
Consistent with court rule. — The Victim Counselor see 36 N.M. L, Rev. 661 (2006). 
Confidentiality Act is consistent with the psychotherapist- 
patient privilege in Rule 11-504 NMRA and it is to be 
given effect. Albuquerque Rape Crisis Center v. Blackmer, 
2005-NMSC-032, 138 N.M. 398, 120 P.3d 820. 
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31-25-4 VICTIMS OF CRIME 31-25-6 


31-25-4. Waiver. 


A. A‘victim does not waive the protections afforded by the Victim Counselor Confidentiality Act 
by testifying in court about the crime; provided that if the victim partially discloses the contents 
of a confidential communication in the course of his testimony, then either party to the action may 
request the court to rule that justice requires the protections of that act be waived to the extent 
they apply to that:portion of the communication. Waiver shall apply only to the extent necessary 
to require any witness to respond to questions concerning the confidential communication that are 
relevant to the facts and circumstances of the case. 

B. Avictim counselor shall not have authority to waive the protections afforded to a eet un- 
der the Victim Counselor Confidentiality Act; provided that if a victim brings suit against a victim 
counselor or the agency, business or organization in which the victim counselor was employed or 
served as a volunteer at the time of the counseling relationship and the suit alleges malpractice 
during the counseling relationship, the victim counselor may testify or produce records regarding 
confidential communications with the victim without liability for those actions. 


History: Laws 1987, ch. 349, § 4, 


31-25-5. Interpretation. 


The Victim Counselor Confidentiality Act shall not be construed to relieve a victim counselor 
of a duty to report suspected child abuse or neglect pursuant to Section 32-1-15 NMSA 1978 [re- 
pealed], to report any evidence that the victim is about to commit a crime or to limit any testimo- 
nial privileges available to any person pursuant to other provisions of law. 


History: Laws 1987, ch. 349, § 5. Compiler's notes. — Section 32-1-15 NMSA 1978 was 


repealed in 1993. For present comparable provisions, see 
32A-4-3 NMSA 1978. 


31-25-6. Rules. 


The supreme court may adopt rules. of procedure and evidence to govern and implement the 
provisions of the Victim Couselor [Counselor] Confidentiality Act. 


History: Laws 1987, ch. 349, § 6. . Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
ARTICLE 26 
e ® e 
Victims of Crime 

Sec. Sec. 
31-26-1. Short title. 31-26-10.1. Crime victim presence at court proceedings; 
31-26-2. Purpose of act. plea agreement notification. 
31-26-3. Definitions, 81-26-11, Procedures when an inmate or delinquent child 
31-26-4. Victim's rights. — escapes; corrections department; children, 
31-26-5. Exercise of rights; requirements for victim. youth and families department. 
31-26-6. When rights and duties take effect; termination 31-26-12. Procedures when an inmate is released from in- 

of rights and duties. , '.., earceration; adult parole board; corrections 
31-26-7. Designation or appointment of victim's repre- department; procedures when a delinquent 

sentative. child is released from custody; juvenile pa- 
31-26-8, Procedures for providing victims with preliminary role board; children, youth-and families de- 

information; law enforcement agencies. partment; district attorneys. 
31-26-9. Procedures for providing victims with notice of 31-26-13. Disclaimer. 

rights and information regarding prosecu- 31-26-14. Effect of noncompliance. 

tion of a criminal offense; district attorneys. 31-26-15. Identity theft ea database. 
31-26-10. Procedures for providing victims with notice of a 31-26-16. Repealed. 


court proceeding; courts; district attorneys. 
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31-26-1 CRIMINAL PROCEDURE 31-26-3 


31-26-1. Short title. 
Chapter 31, Article 26 NMSA 1978 may be cited as the "Victims of Crime Act". 


History: Laws 1994, ch. 144, § 1; 2005, ch. 283, § 2. ' Forfeiture of Property Bee Avoiding Double Feltweae af- 
The 2005 amendment, offactive Jone 17, 2005, ‘added ter State v. Esparza," see 34 N.M. L. Rev. 561 (2004). 
the statutory reference to the act. Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of state constitutional or 
_ ANNOTATIONS statutory victims' bill of rights, 91 A.L.R.5th 343. 
Law reviews. — For note and comment, "Comply- 


ing with Nunez: The Necessary Procedure for Obtaining 


31-26-2. Purpose of act. 


Recognizing the state's concern for victims of crime, it is the purpose of the Victims of Crime Act 
to assure that: . | 

A. the full impact of a crime is brought to the attention of a court; 

B. victims of violent crimes are treated with dignity, respect and sensitivity at all stages of the 
criminal justice process; 

C. victims' rights are protected by law enforcement agencies, prosecutors and judges as vigor- 
ously as are the rights of criminal defendants; and | 

D. the provisions of Article 2, Section 24 of the constitution of New Mexico are implemented in 
statute. 


History: Laws 1994, ch. 144, § 2. 


31-26-3. Definitions. 


As used in the Victims of Crime Act: 
A. "court" means magistrate court, metropolitan court, children's court, district court, the court 
of appeals or the supreme court; 
B. "criminal offense" means: 
(1) negligent arson resulting in death or bodily injury, as provided in Subsection B of 
Section 30-17-5 NMSA 1978; 
(2) aggravated arson, as provided in Section 30-17-6 NMSA 1978; 
(3) aggravated assault, as provided in Section 30-3-2 NMSA 1978; 
(4) aggravated battery, as provided in Section 30-3-5 NMSA 1978; 
(5) dangerous use of explosives, as provided in Section 30-7-5 NMSA 1978; 
(6) negligent use of a deadly weapon, as provided in Section 30-7-4 NMSA 1978; 
(7) murder, as provided in Section 30-2-1 NMSA 1978; 
(8) voluntary manslaughter, as provided in Section 30-2-3 NMSA 1978; 
(9) involuntary manslaughter, as provided in Section 30-2-3 NMSA 1978; 
(10) kidnapping, as provided in Section 30-4-1 NMSA 1978; 
(11) criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; 
(12) criminal sexual contact of a minor, as provided in Section 30-9-13 NMSA 1978; 
(18) armed robbery, as provided in Section 30-16-2 NMSA 1978; 
(14) homicide by vehicle, as provided in Section 66-8-101 NMSA 1978; 
(15) great bodily injury by vehicle, as provided in Section 66-8-101 NMSA 1978; 
(16) abandonment or abuse of a child, as provided in Section 30-6-1 NMSA 1978; 
(17) . stalking or aggravated stalking, as provided in the Harassment and Stalking Act [30- 
3A-1 NMSA 1978]; 
(18) aggravated assault against a household member, as provided in Section 30-3-13 
NMSA 1978; 
(19) Agatilt against a household member with intent to commit a violent felony, as pro- 
vided in Section 30-3-14 NMSA 1978; 
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31-26-4 


VICTIMS OF CRIME 


31-26-4 


(20) battery against a household member, as provided in Section 30-83-15 NMSA 


1978; or 


(21) aggravated battery against a household member, as provided in Section 30-3-16 


NMSA 1978; 


C. "court proeweein means a hearing, argument or other action scheduled by and held before 


a court; 


D. "family member" means a spouse, child, sibling, parent or grandparent; 
E. "formally charged" means the filing of an indictment, the filing of a criminal informa- 
tion pursuant to a bind-over order, the filing of a petition or the setting of a preliminary 


hearing; 


F. "victim" means an individual against whom a criminal offense is committed. "Victim" also 
means a family member or a victim's representative when the individual against whom a criminal 
offense was committed is a minor, is incompetent or is a homicide victim; and 

G. "victim's representative" means an individual designated by a victim or appointed by the 


court to act in the best interests of the victim. 


History: Laws 1994, ch. 144, § 3; 1997, ch. 10, § 6; 
2003, ch. 411, § 1. 

The 2003 amendment, effective July 1, 2003, inserted 
"Harassment and" in Paragraph B(17) and added Para- 
graphs B(18) to (21). 

The 1997 amendment, effective July 1, 1997, inserted 
"negligent" and "death or" in Paragraph B(1), substituted 
"kidnapping" for "kidnaping" in Paragraph B(10), added 
Paragraph B(13) and redesignated the remaining para- 
graphs, and added Paragraph B(17), 


31-26-4. Victim's rights. 
A victim shall have the right to: 


ANNOTATIONS 


Victim advocates. — Because victim advocates per- 
form many tasks similar to those of other members of the 
prosecution, even if some of their duties differ, victim ad- 
vocates are part of the prosecution team and the relevant 
rules of attorney-client confidentiality and state disclo- 
sure are applicable. State v. Blackmer, 2005-NMSC-008, 
137 N.M. 258, 110 P.3d 66. 


A. be treated with fairness and respect for the victim's dignity and privacy throughout the 


criminal justice process; 
' timely disposition of the case; 


notification of court proceedings; 


confer with the prosecution; 


Qa OOD 


accused; 


be reasonably protected from the accused throughout the criminal justice process; 
attend all public court proceedings the accused has the right to attend; 


make a statement to the court at sentencing and at any post-sentencing hearings for the 


H. restitution from the person convicted of the criminal offense that caused the victim's loss 


or injury; 


I. information about the conviction, sentencing, imprisonment, escape or release of the accused; 

J. have the prosecuting attorney notify the victim's employer, if requested by the victim, of the 
necessity of the victim's cooperation and testimony in a court proceeding that may necessitate the 
absence of the victim from work for good cause; 

K. promptly receive any property belonging to the victim that is being held for evidentiary 
purposes by a law enforcement agency or the prosecuting attorney, unless there are compelling 
evidentiary reasons for retention of the victim's property; 

L. be informed by the court at a sentencing proceeding that the offender is eligible to earn 
meritorious deductions from the offender's sentence and the amount of meritorious deductions 
that may be earned by the offender; and 

M. be notified by the district attorney of We availability of and procedures to apply for crime 
victims reparation. 


History: Laws 1994, ch, 144, § 4; 1999, ch. 238, § 6; 
2019, ch. 211, § 10. 


The 2019 amendment, effective July 1, 2019, required 
that victims be notified by the district attorney of the 
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31-26-5 


availability of and procedures to apply for crime victims’ 


reparation; added new Subsection M, 
The 1999 amendment, effective July 1, 1999, added 
Subsection L. 


ANNOTATIONS 


Victim impact testimony. — The application of N.M. 
Const., art. II, § 24 and Subsection G of this section, grant- 
ing the representatives of a murder victim the right to 
make a statement to the court at sentencing and at any 
post-sentencing hearings, does not violate ex post facto 
prohibitions. Nor do these provisions prevent the jury 
from hearing victim impact testimony. State v, Clark, 
1999-NMSC-085, 128 N.M:119, 990 P.2d 793. 

The Rules of Evidence requiring relevance and the balanc- 
ing of unfair prejudice also apply to testimony and exhibits 
that are introduced in a capital felony sentencing proceed- 
ing for the purpose of showing victim impact. State v, Allen, 
2000-NMSC-002, 128 N.M. 482, 994 P.2d 728, cert. denied, 
530 U.S, 1218, 120 S, Ct. 2225, 147 L. Ed. 2d 256 (2000), 

Defendant was not unfairly prejudiced by impact evi- 
dence that included a videotaped depiction of the victim 
prior to her death in addition to the testimony of two wit- 
nesses, State v. Allen, 2000-NMSC-002, 128 N.M, 482; 994 
P.2d 728, cert. denied, 530 U.S. 1218, 120 S, Ct. 2225, 147 
L, Ed. 2d 256 (2000), 

Testimony of the victim's mother regarding actions of de- 
fendant while he was awaiting trial should not have been 
admitted as victim impact testimony because it was not rel- 
evant to the crimes for which he was standing trial. State v. 
Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127, over 
ruled on other grounds by State v. Martinez, 2021-NMSC-002. 


CRIMINAL PROCEDURE 


31-26-7 


Crimes ‘committed before effective date of vic- 
tim's rights laws — The effective date of the victim's 
rights laws did not affect the admission of victim impact 
evidence in a death penalty case. States are free to admit 
this type of evidence following the United States supreme 
court's ruling in Payne v. Tennessee, 501 US. 808 (1991), 
and Section 31-20A-1C NMSA 1978 (repealed) and Sec- 
tion 31-20A-2B NMSA 1978 already provide authority 
for the admigsion of this type of evidence. State v. Allen, 
2000-NMSC-002, 128 N.M. 482, 994 P,.2d 728, cert. denied, 
§30 U.S, 1218, 120 S. Ct. 2225, 147 L. Ed, 2d 256 (2000), 

Court may consider letters or statements from non-victims 
when sentencing a defendant in a non-capital case. State v. 
Aker, 2005-NMCA-063, 137 N.M, 561, 113 P.3d 384, cert, de- 
nied, 2005-NMCERT-005, 187 N.M. 522, 113 P.3d 345, 

Error did not warrant reversal. — Where defense 


-counsel claims that it was only able to review 120 of the 


192 letters of the victim's unit before the sentencing hear- 
ing, and even though the state erred in submitting the let- 
ters tothe court without notifying defendant, while this 
error may have deprived defense counsel of an opportu- 
nity to fully review the letters, the state's error does not 
warrant reversal because there is no evidence that defen- 
dant was prejudiced by the admission of the letters, State 
v. Aker, 2005-NMCA-068, 137 N.M. 561, 113 P.3d 384, cert. 
denied, 2005-NMCERT-005, 187 N.M. 522, 113 P.3d 345. 

Law reviews. — For comment, "State v. Jacobs: A Com- 
ment on One State's Choice to Restrict Victim Impact Evi- 
dence at Death Penalty Sentencing," see 31 N.M.L. Rev. 
539 (2001). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Victim 
impact evidence in capital sentencing hearings - post- 
Payne v. Tennessee, 79 A.L.R.5th 33. 


31-26-5. Exercise of rights; requirements for victim. 


A victim may exercise his rights pursuant to the provisions of the Victims of Crime Act. only if he: 
A. reports the criminal offense within five days of the occurrence or discovery of the criminal 
offense, unless the district attorney determines that the victim had a reasonable excuse for failing 


to do so; 


B. provides the district attorney with current and updated information ee the victim's 


name, address and telephone number; and 


C. fully cooperates with and fully responds to reasonable requests made by law esiforconipnt 


agencies and district attorneys, 


History: Laws 1994, ch, 144, § 5. 


31-26-6. When rights and duties take effect; termination of rights and 


duties. 


The rights and duties established pursuant to the provisions of the Victims of Crime Act take 
effect when an individual is formally charged by a district attorney for allegedly committing a 
criminal offense against a victim. Those rights and duties remain in effect until final disposition of 
the court proceedings attendant to the charged criminal offense. 


History: Laws 1994, ch. 144, § 6. 


31-26-7. Designation or appointment of victim's representative. 


_ A. Avictim may designate a victim's representative to exercise all rights provided to the victim 
pursuant to the provisions of the Victims of Crime Act. A victim may revoke his designation of a 


victim's representative at any time. 
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31-26-8 VICTIMS OF CRIME 31-26-10 


B,:; When a victim is deceased, incompetent or unable to designate a victim's representative, the 
court may appoint a victim's representative for the victim. If a victim regains his competency, he 
may revoke the court's appointment of a victim's representative. 

C. When the victim is a minor, the victim's parent or grandparent may exercise the victim's rights; 
provided, that when the person accused of committing the criminal offense against the victim is the par- 
ent or grandparent of the victim, the court may appoint a victim's representative for the victim. 


History: Laws 1994, ch. 144, § 7. 


31-26-8. Procedures for providing victims with preliminary 
information; law enforcement agencies. 


The law enforcement agency that investigates a criminal offense shall: 

A. inform the victim of medical services and crisis intervention services available to victims; 

B. provide the victim with the police report number for the criminal offense and a copy of the 
following statement: "If within thirty days you are not notified of an arrest in your case, you may 
call (telephone number for the law enforcement agency) to obtain information on the status of your 
case."; and 

C. provide the victim with the name of the district attorney for the judicial district in which the 
criminal offense was committed and the address and telephone number for that district attorney's 
office. 


History: Laws 1994, ch. 144, § 8. 


31-26-9. Procedures for providing victims with notice of rights and 
information regarding prosecution of a criminal offense; 
district attorneys. — 


A. Within seven working days after a district attorney files a formal charge against the accused 
for a criminal offense, the district attorney shall provide the victim of the criminal offense with: 
(1) a copy of Article 2, Section 24 of the constitution of New Mexico, regarding victims' 
rights; 
(2) acopy of the Victims of Crime Act; 
(3) acopy of the charge filed against the accused for the criminal offense; 
(4) aclear and concise statement of the procedural steps generally involved in prosecuting 
a criminal offense; and 
(5) the name of a person within the district attorney's office whom the victim may contact 
for additional information regarding prosecution of the criminal offense. , 
B. The district attorney's office shall provide the victim with oral or written notice, in a timely 
fashion, of a scheduled court proceeding attendant to the criminal offense. 


History: Laws 1994, ch. 144, § 9; 2005, ch. 283, § 3. provisions of art. 11, § 24 of the N.M. Const. to the Victims 
The 2005 amendment, effective June 17, 2005, changed of Crime Act in Subsection A(2) and deleted the phrase "if 
the former reference to the legislation that implements the requested by the victim" in Subsection B. 


31-26-10. Procedures for providing victims with notice of a court 
proceeding; courts; district attorneys. ) 


A court shall provide a district attorney's office with oral or written notice no later than seven 
working days prior to a scheduled court proceeding attendant to a criminal offense, unless a shorter 
notice period is reasonable under the circumstances. The district attorney's office shall convey the 
information concerning the scheduled court proceeding to the victim, as provided in Subsection B 
of Section 9 [31-26-9 NMSA 1978] of the Victims of Crime Act. 


History: Laws 1994, ch. 144, § 10. 
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31-26-10.1 CRIMINAL PROCEDURE 31-26-12 


31- 26-10.1. Crime victim presence at court a pe om agreement 
notification. o ree 


A... At any scheduled;court proceeding, the court shall iicylen on the record whether a vic- 
tim is present for the purpose of making an oral statement or submitting a written statement 
respecting the victim's rights enumerated in Section 31-26-4 NMSA 1978. If the victim is not, 
present, the court shall inquire on the record whether an attempt has been made to notify the 
victim of the proceeding. If the district attorney cannot verify that an attempt has been made, 
the court shall: 

(1) reschedule the hearing; or 

(2) continue with the hearing but, reserve ruling until the victim has been notified and 
given an opportunity to make a statement; and ~ 

(3) order the district attorney to notify the victim of the rescheduled hearing. 

B. The provisions of this section shall not limit the district attorney's ability to exercise pros- 
ecutorial discretion on behalf of the state in a criminal case. 

C.. The provisions.of this section shall not require the court to;continue or reschedule any pro- 
ceedings if it would result in a violation of a jurisdictional rule. . ' 


History: Laws 2005, ch. 283, § 1. art. IV, § 23, was effective June 17, 2005, 90 days es 
Effective dates. — ‘Laws 2005, ch. 283 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


31-26-11. Procedures when an inmate or delinquent child escapes; 
corrections department; Syeciaeber sah and families 
department. 


A, The corrections department or the children, youth and families department shall immedi- 
ately notify the sentencing judge or the children's court judge, the district attorney of the judicial 
district from which the inmate or delinquent child was committed and the probation officer who 
authored the presentence report when an inmate or delinquent child: 

(1) escapes from a correctional facility or juvenile justice facility under the jurisdiction of 
the corrections department or the children, youth and families department; or | 

(2) convicted in New Mexico of a capital, first degree or second degree felony and trans- 
ferred to a facility under the jurisdiction of another state escapes from that facility. 

B. The district attorney shall immediately notify any person known to reside in his district 
who was a victim of the criminal or delinquent offense for which the inmate or delinquent child 
was: committed. 


History: Laws 1994, ch. 144, § 11; 1999, ch. 108, § 1. in Subsection A inserted "or the children's court judge" in 

The 1999 amendment, effective July 1, 1999, inserted the introductory language and "or juvenile justice facility" 
"or delinquent child" and "children, youth; and families in Paragraph (1); and inserted "or delinquent" preceding 
department" in the catchline and throughout the section; "offense" in Subsection B. 


31-26-12. Procedures when an inmate is released from incarceration; 
adult parole board; corrections department; procedures 
when a delinquent child is released from custody; juvenile 
parole board; children, youth and families department; 
district attorneys. 


A. The adult parole board and the children, youth and’ families department shall provide a 
copy of their respective regular release dockets to each district attorney in the state at least ten 
working days before the docket is considered: The district attorney shall notify any person known 
to reside in the district who was a victim of the criminal offense for which the inmate was incarcer- 
ated or the delinquent child was committed. 
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31-26-13 VICTIMS OF CRIME 31-26-15 


B. The adult parole board or the children, youth and families department shall provide a copy 
of a supplemental, addendum or special docket toeach district attorney at least five wvortsing days 
before the release docket is considered. 

C. Following consideration of a release docket by the adult ewela board or the children, youth and 
families department, the board and department shall promptly notify each district attorney of recom- 
mendations for release of an inmate from incarceration or a delinquent child from custody. The district 
attorney shall notify any person known to reside in the district attorney's district who was a victim 
of the criminal offense for which the inmate was incarcerated or the delinquent child was committed. 

D. In the case of an inmate scheduled to be released from incarceration without parole or 
prior to parole for any reason, or a delinquent child scheduled to be released from custody, the 
corrections department or the children, youth and families department shall notify each district 
attorney at least fifteen working days before the inmate's or delinquent child's release. The district 
attorney shall notify any person known to reside in the district who was a victim of the criminal 
offense for which the inmate was incarcerated or the delinquent child was committed. 


History: Laws 1994, ch. 144, § 12; 1999, ch. 103, § 2; Board Act had been in effect at the time they were placed 
2009, ch, 239, § 5. on release or became eligible to be released. 

The 2009 amendment, effective July 1, 2009, in Sub- The 1999 amendment, effective July 1, 1999, inserted 
sections A, after "adult parole board and the", deleted "ju- "adult" in the catchline and in Subsections A and B; added 
venile parole board" and added "children, youth and fami- "procedures when a delinquent child is released from cus- 
lies department"; in Subsections B, after "adult parole tody; juvenile parole board; children, youth and families de- 
board or the", deleted "juvenile parole board" and added partment" to the catchline; inserted references to the juvenile 

"children, youth and families department"; and in Subsec- parole board and "release" throughout the section; in Subsec- 
tions C, after "adult parole board or the", deleted "juvenile tion A added the second sentence; in Subsection C added "or 
parole board, each board" and added ' ‘children, youth and a delinquent child from custody" at the end of the first .sen- 
families department, the board and department"; after tence and added "or the delinquent child was committed" at 
"recommendations", deleted "adopted by the board"; and the end of the second sentence; in Subsection D in the first 
after "reside in the district", added "attorney's district", sentence, inserted the language beginning "or prior" and end- 

Applicability. — Laws 2009, ch. 239, § 71, provided ing "from custody", inserted "or the children, youth and fami- 
that the provisions of this act apply to all children who, on lies department", and inserted "or delinquent child's", and at 
July 1, 2009, are on release or are otherwise eligible to be the end of the second sentence added "or the delmqueat child 
placed on release as if the Juvenile Public Safety Advisory was committed"; and made minor stylistic changes. 


31-26-13. Disclaimer. 


Nothing in the Victims of Crime Act creates a cause of action on behalf of a person against a 
public employer, public employee, public agency, the state or any agency responsible for the en- 
forcement of rights or provision of services set forth in that act. 


History: Laws 1994, ch. 144, § 13. 


31-26-14; Effect of noncompliance. 


A person accused or convicted of a crime against a victim shall have no standing to object to any 
failure by any person to comply with the provisions of the Victims of Crime Act. 


History: Laws 1994, ch. 144, § 14. 


31-26-15. Identity theft passport; database. 


A. The attorney general, in cooperation with the department of public safety and the motor 
vehicle division of the taxation and revenue department; shall issue an identity theft passport to a 
person who claims to be a victim of identity matt pursuant to Section 30-16- 24.1 NMSA 1978 and 
who provides to the attorney general: 

(1) a certified copy of a court order Witained pursuant to Section 5 [31-26-16 NMSA 1978] 
of this 2009 act or a full set of fingerprints; 

(2)...a driver's license or other government-issued identification or record; and 

(3) other information as required by the attorney general. 
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B. An identity theft passport shall contain a:picture of the person to whom it was issued and 
other information as the attorney general deems appropriate. 

C. The attorney general may enter into a memorandum of understanding with the motor 
vehicle division of the taxation and revenue department for the development and issuance of 
a secure form of identity theft passport. When an identity theft passport is issued, the motor 
vehicle division shall note on the person's driver record that an identity theft passport has 
been issued. 

D. An identify [identity] theft passport shall be accepted as evidence of identity by law enforce- 
ment officers and others who may challenge the person's identity. 

E.. The attorney general shall maintain a database of identity theft victims who have re- 
ported to a law enforcement agency or have been issued an identity theft passport, The attorney 
general may provide access to the database only to criminal justice agencies. For purposes of 
identification and authentication, the attorney general may allow access to specific information 
about a person who has become a victim of identity theft to that person or to that person's au- 
thorized representative. 

F. The attorney general shall keep on file each application for an identity theft passport and 
each police report of identity theft submitted by a law enforcement agency. 

G. The attorney general shall prepare and make available to local law enforcement agencies 
and to the general public an information packet that includes information on how to prevent and 
stop identity theft. 


History: Laws 2009, ch. 95, § 4. Effective dates. — Laws 2009, ch. 95, § 6 made Laws 
Bracketed material. — The bracketed word "identity" 2009, ch. 95, § 4 effective July 1, 2009. 

in Subsection D was inserted by the compiler to correct a 

typographical error and is not part of the law. 


31-26-16. Repealed. 


Repeals. — Laws 2019, ch. 208, § 8 repealed 31-26-16 January 1, 2020. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2009, ch. 95, § 5, relating 2019 NMSA 1978 on NMOneSource.com. 
to expungement from police and court records, effective ' 


ARTICLE 27 
Forfeiture 
Sec. Sec. 
31-27-1. Short title. 31-27-7. Title to seized property; disposition of forfeited 
31-27-2, Purpose of act; applicability; no additional rem- property and abandoned property;. pro- 
edies. ceeds, 
31-27-3. Definitions. 31-27-7.1. Innocent owners. 
31-27-4, Forfeiture; conviction required; seizure of prop- 31-27-8. Safekeeping of seized property pending disposi- 
erty; with process; without process. tion. 
31-27-4.1, Receipt for seized property; replevin hearing. 31-27-9. Reporting. 
31-27-5. Notice of intent to forfeit; service of process. 31-27-10. Return of property; damages; costs, 
31-27-6. Forfeiture proceedings; determination; substitu- 31-27-11. Transfer of forfeitable property to the federal 
tion of property; constitutionality; appeal. government. 


31-27-1. Short title. 
Chapter 31, Article 27 NMSA 1978 may be cited as the "Forfeiture Act". 


History: Laws 2002, ch. 4, § 1; 2015, ch. 152, § 1. For forfeitures for offenses of shooting at or from motor 


Cross references. — For forfeitures for violations vehicles, see 30-3-8.1 NMSA 1978.. ° 
of hunting and fishing regulations, see 17-2-20.1 NMSA For forfeitures for offense of unlawful possession of a 
1978. handgun, see 30-7-2.3 NMSA 1978, j 
For forfeitures under the Cultural Properties Act, see. For forfeitures under the Unauthorized Recording Act, 
18-6-9.3 NMSA 1978. see 30-16B-9 NMSA 1978. 
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For forfeitures under the Controlled Substances Act, see For forfeitures under the Liquor Control Act, see 60- 
30-31-35 NMSA 1978. 7A-5 NMSA 1978. 
For forfeitures under the Imitation Controlled Sub- For forfeitures for crimes related to unlawful manufac- 
stances Act, see 30-31A-10 NMSA 1978. ture or transportation of alcoholic beverages, see 60-7A-6 
For forfeitures under the Racketeering Act, see 30-42-4 NMSA 1978. 
NMSA 1978. The 2015 amendment, effective July 1, 2015, changed 
For forfeitures under the Computer Crimes Act, see 30- the statutory reference of the Forfeiture Act from "Sec- 
45-7 NMSA 1978. tions 1 through 8 of this act" to "Chapter 31, Article 27 
For forfeitures for crimes related to the unlawful sale of NMSA 1978". mul} 


alcoholic beverages, see 60-7A-4.1 NMSA 1978. 


31-27-2., Purpose of act; applicability; no additional remedies. 


A. The purposes of the Forfeiture Act are to: 
(1) make uniform the standards and procedures for the seizure and forfeiture of property 
subject to forfeiture; 
(2) protect the constitutional rights of persons whose property is subject to forfeiture and 
of innocent owners holding interests in property subject to forfeiture; 
(3) deter criminal activity by reducing its economic incentives; 
(4) increase the pecuniary loss from criminal activity; 
(5) protect against the wrongful forfeiture of property; and 
(6) ensure that only criminal forfeiture is allowed in this state and only pursuant to state 
law. 
B. The Forfeiture Act: 
(1) applies to all seizures, forfeitures and dispositions of property subject to forfeiture pur- 
suant to laws that specifically apply the Forfeiture Act in this state; and 
(2) does not apply to: 

(a) contraband, which is subject to seizure pursuant to applicable state laws, but is 
not subject to forfeiture pursuant to the Forfeiture Act; 

(b) animals that are subject to seizure, impoundment, alteration, permanent removal 
from custody or destruction for animal welfare, public health and safety or compliance and en- 
forcement purposes pursuant to applicable state and local laws; 

(c) real property or personal property that is located on that real property that is sub- 
ject to destruction pursuant to state and local laws to protect public health and safety; and 

(d) forfeiture that results from a lien for charges or assessments that are provided for 
or fixed by state or local laws. 


. History: Laws 2002, ch. 4, § 2; 2015, ch. 152, § 2; The 2015 amendment, effective July 1, 2015, pro- 
2019, ch. 133, $1. - vided for additional purposes of the Forfeiture Act; re- 
The 2019 amendment, effective April 2, 2019, clari- moyed the reference to seizures and forfeitures pursu- 
fied that the purposes of the Forfeiture Act are to ensure ant to other laws consistent with the Forfeiture Act; in 
that only criminal forfeiture is allowed in this state and the catchline, added "no additional remedies"; at the 
only pursuant to state law, and revised'the applicability end of Paragraph (1) of Subsection A, deleted "and"; in 
provisions of the Forfeiture Act; in Subsection A, in Para- Paragraph (2) of Subsection A, after "rights of persons", 
graph A(6), after "in this state", added "and only pursu- deleted "accused of a crime" and added "whose property 
ant to state law"; and in Subsection B, in Paragraph B(1), is subject to forfeiture", and after "innocent", deleted 
after "applies to", added "all", after "the Forfeiture Act", "persons" and added "owners"; added new Paragraphs 
added "in this state", and in Paragraph B(2), added sub- (3) through (6) of Subsection A; and in Subsection B, de- 
paragraph designation "(a)" and new Subparagraphs B(2) leted all the language in Paragraph (2) and added the 
(b) through B(2)(d). new language. 
Applicability. — Laws 2019, ch. 133, § 13 provided 
that the provisions of the Forfeiture Act [Chapter 31, Ar-. ANNOTATIONS 
ticle 27 NMSA 1978] apply to seized and abandoned prop- Civil forfeiture ordinance preempted by New Mex- 
erty in the possession of a law enforcement agency or the ico Forfeiture Act. — Where the City of Santa Fe (City) 
state treasurer on and after April 2, 2019. appealed the district court's order directing the return of 
Temporary provisions. — Laws 2019, ch. 133, § 11 claimant's car, which was seized pursuant to the City's 
provided that the New Mexico supreme court shall is- forfeiture ordinance, which provides that a motor vehicle 
Areuatate or court rules to implement the provisions is declared to be a nuisance and subject to immediate for- 
hs Naas feiture if the vehicle is operated by a person in the com- 
Laws 2019, ch, 133, § 12 provided that abandoned prop- mission of a DWI offense or by a as whose license is 
erty in the possession of a law enforcement agency or the suspended or revoked as a result of a DWI arrest, the New 
state treasurer on April 2, 2019 shall be disposed of pur- Mexico Forfeiture Act (NMFA), NMSA 1978, §§ 31-27-1 
suant to Section 29-1-14 NMSA 1978. to -11, a general law that is intended to ensure that only 
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criminal forfeiture is allowed in this state, expressly denies to -11 NMSA 1978, a general law that is intended to en- 
municipalities' authority to enforce civil asset forfeiture sure that only criminal forfeiture is allowed in this state, 
proceedings. The NMFA comprehensively addresses asset expressly ‘denies home-rule municipalities' authority 
forfeiture, and because the City's civil forfeiture ordinance . to enforce civil asset forfeiture proceedings. The NMFA 
is at odds with the NMFA, the NMFA preempts the ordi- - comprehensively addresses asset forfeiture, and because 
nance. City of Santa Fe ex rel. Santa Fe Police Dep't v 1989 the city's civil forfeiture ordinance is at odds with the 
Black Saab Sedan, 2019-NMCA-028, cert. denied. NMFA, the NMFA preempts the ordinance. Espinoza v. 

Forfeiture of cash, — State police officers who seize City of Albuquerque, 2019-NMCA-014. 
cash under the authority of the Controlled Substances . New Mexico Forfeiture Act preempts municipal 
Act are required to comply with the requirements of the forfeiture ordinance. — A.state law preempts a local 
Forfeiture Act. Albin v. Bakas, 2007-NMCA-076, 141 N.M. ordinance if the local ordinance interferes with the state 
742, 160 P.3d 923, cert. denied, 2007-NMCERT-006, 142 law's objectives or purposes, and one of the New Mexico 
N.M. 16, 162 P.3d 171. °, Forfeiture Act's (NMFA) stated purposes is to’ ensure 

Municipal civil forfeiture ordinance preempted that only criminal forfeiture is allowed in New Mexico. 
by New Mexico Forfeiture Act. — Where the city of This purpose limiting forfeitures to criminal actions is 
Albuquerque (city) seized plaintiff's vehicle pursuant to expressly at odds with the city of Albuquerque's civil for- 
the city's civil forfeiture ordinance, which provides that a feiture ordinance. The NMFA also states that one of its 
motor vehicle is declared to be a nuisance and subject to purposes is to make uniform the standards and_proce- 
immediate forfeiture ifthe vehicle isoperated byaperson | dures for the seizure and forfeiture of property subject to 
in the commission of a DWI offense or by a person whose ~—_—_—sforfeiture. The New Mexico legislature's desire for unifor- 
license is suspended or revoked as a result of'a DWI con- mity in the standards and procedures also suggests that 
viction or arrest, the district court erred in dismissing it intends to supplant local forfeiture laws, which might 
plaintiff's complaint for declaratory and injunctive relief, - have different standards and procedures. Harjo v. City of 


because the New Mexico Forfeiture Act (NMFA), 31-27-1 Albuquerque, 307 FSupp.3d 1163 (D. N.M. 2018). 


31-27-3. Definitions. 


As used in the Forfeiture Act: 

A. "abandoned property": _ 

(1) is not subject to the provisions of Section 29-1-14 NMSA 1978; 

(2) means personal property the rights to which and the control of which an owner has 
intentionally relinquished; and 

(3) does not mean real property; 

B. "actual knowledge" means a direct and clear awareness ie information, a fact or a condition; 

C. "contraband" means goods that may not be lawfully imported, exported or possessed, includ- 
ing drugs that are listed in Schedule I, II, III, IV or V of the Controlled Substances Act [Chap- 
ter 30, Article 31 NMSA 1978] and that are possessed without a valid prescription, 

D. "conveyance" means a device used for transportation and: 

(1) includes a motor vehicle, trailer, snowmobile, airplane, vessel ‘and any equipment at- 
tached to the conveyance; but 

(2) does not include property that is stolen or taken in violation of a law; 

E. . "conviction" or "convicted" means that a person has been found guilty of a crime in a trial 
court whether by a plea of guilty or nolo contendere or otherwise and whether the igenténce is 3 de- 
ferred or suspended, 

F,. "crime" means a violation of a criminal statute for which PrORSTHY. of the offender is subject 
to seizure and forfeiture; 

G. "instrumentality" means all property that is SESE R IMG lawful to possess ‘that4 is used in the 
furtherance or commission of an offense to.which forfeiture applies and includes land,.a building, 
a container, a conveyance, equipment, materials, a product, a computer, computer software, a tele- 
communications device, a firearm, ammunition, a tool, money, a security and a negotiable instru- 
ment and other devices used for exchange of property; | 

H. "law enforcement agency" means the employer of a law enforcement officer who i is ani. 
rized to seize or has seized property pursuant to the Forfeiture Act; 

I, “law enforcement officer": 

(1) means a state or municipal police officer, county sheriff, deputy sheriff, conservation 
officer, motor transportation enforcement officer or other state employee authorized by state law 
to enforce criminal statutes; but 

(2) does not mean a correctional officer; 

J. "owner" means a person who has a legal or equitable SWART HEBROAE ‘in property; 

K. "property" means tangible or intangible personal property or real property; 


itj 
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L. \"property subject to forfeiture" means property or an instrumentality declared to be subject 
to forfeiture by the Forfeiture Act or a state law outside of the Forfeiture Act; and 

M.. "secured party" means a person with a security or other protected interest in property, whether 
the interest arose by mortgage, security agreement, lien, lease or otherwise; the purpose of which in- 
terest is to secure the payment of a debt or protect a potential debt owed to the secured party. 


History: Laws 2002, ch. 4, § 3; 2015, ch. 152, § 3; 
2019, ch. 133, § 2. 

The 2019 amendment, effective April 2, 2019, revised 
the definition of "abandoned property" as used in the For- 
feiture Act; in Subsection A, added new Paragraph A(1) 
and redesignated former Paragraphs A(1) and A(2) as 
Paragraphs A(2) and A(3), respectively. 

Applicability. — Laws 2019, ch. 133, § 13 provided 
that the provisions of the Forfeiture Act [Chapter 31, Ar- 
ticle 27 NMSA 1978] apply to seized and abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on and after April 2, 2019. 

Temporary provisions, — Laws 2019, ch. 133, § 11 pro- 
vided that the New Mexico supreme court shall issue pro- 
cedural court rules to implement the provisions of this act. 

Laws 2019, ch. 133, § 12 provided that abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on April 2, 2019 shall be disposed of pur- 
suant to Section 29-1-14 NMSA 1978, 

The 2015 amendment, effective July 1, 2015, added 
definitions for "abandoned property", "actual knowledge", 


"contraband", "conveyance", and "instrumentality" and 
amended certain definitions as used in the Forfeiture Act; 
added new Subsections A through D and redesignated for- 
mer Subsections A and B as Subsections E and F, respec- 
tively; in Subsection E, after "guilty of a crime in", deleted 
"the" and added "a"; : added new Subsection G and redesig- 
nated ein C through H as Subsections H through 
M, respectively; in Subsection H, after "law enforcement 
officer that", deleted "has made a seizure of" and added 
"is authorized to seize or has seized"; in Subsection I, after 
"means:", added the designation for Paragraph (1), and af- 
ter "criminal statutes; but", deleted "law enforcement of- 
ficer", added the designation for Paragraph (2), and after 
"does not", deleted "include" and added "mean a", and af- 
ter "correctional", deleted "officers" and added "officer"; in 
Subsection L, after "property", added "or an instrumental- 
ity", and after "subject to forfeiture by", added "the Forfei- 
ture Act or"; and in Subsection M, after "whether", deleted 
"arising" and added "the interest arose". 


31-27-4. Forfeiture; conviction required; seizure of property; with 


process; without process. 


A..-A person's property is subject to forfeiture pursuant to state law if: 
(1) the person was arrested for an offense to which forfeiture applies; 
(2) the person is convicted by a criminal court of the offense; and 
(3) the state establishes by clear and convincing evidence that the property is subject to 
forfeiture as provided in Subsection B of this section. 
B. Following a person's conviction for an offense to which forfeiture applies, a court may order 


the person to forfeit: 


(1) property the person acquired through commission of the offense; 
(2) property directly traceable to property acquired through the commission of the offense; 


and 


(3) any instrumentality the person used in the commission of the offense. 


C.. Nothing in this section shall prevent property from being forfeited by the terms of a plea 
agreement to a felony that is approved by a court or by other agreement of the parties to.a criminal 
proceeding. 

D. Subject to the provisions of Section 31-27-5 NMSA 1978, at any time, at the 2 delet of the 
state, a court may issue an ex parte preliminary order to seize property that is subject to forfeiture 
and for which forfeiture is sought and to provide for the custody of the property. The execution on 
the order to seize the property and the return of the property, if applicable, are subject to the For- 
feiture Act and other applicable state laws. Before issuing an order pursuant to this. subsection, 
the court shall make a determination that: 

(1). there is a substantial probability that: 
(a) the property is subject to forfeiture; 
(b) the state will prevail on the issue of forfeiture; and 
(c) failure to enter the order will result in the property being destroyed, removed from 
the state or otherwise made unavailable for forfeiture; and 
(2) the need to preserve the availability of the property through the entry of the requested 
order outweighs the hardship to the owner and other parties known to be SR aS, interests in the 
property. 
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BE. Property subject to forfeiture may be seized at any time, without a prior court order, if: 

(1) the seizure is incident to a lawful arrest for a crime or a:search lawfully conducted 
pursuant to a search warrant and'the law enforcement officer making the arrest or executing the 
search has probable cause to believe the property is subject to forfeiture and that the subject of the 
arrest or search warrant is an owner of the property; 

(2) the property SUBIRCE to seizure is the subject of a previous judgment in favor of the 


state; or 


(3) the law enforcement officer eke the seizure has probable cause to believe the prop- 
erty is subject to forfeiture and that the delay occasioned by the need to obtain a court order would 
result in the removal or destruction of the property or otherwise frustrate the seizure. 


History: Laws 2002, ch. 4, § 4; 2015, ch. 152, § 4; 
2019, ch. 133, § 3. 

The 2019 amendment, effective April 2, 2019, clari- 

fied that the purposes of the Forfeiture Act are to ensure 
that only criminal forfeiture is allowed in this state and 
only pursuant to state law, and clarified that nothing in 
this section prohibits forfeitures by the terms of a plea 
agreement to a felony that is approved by a court or by 
other agreement of the parties to a criminal proceeding; in 
Subsection A, in the introductory clause, after "subject to 
forfeiture", added "pursuant to state law"; and in Subsec- 
tion C, after "plea agreement", added "to a felony". 
i , § 13 pro- 
vided that the provisions of the Forfeiture Act [Chap- 
ter 31, Article 27 NMSA 1978] apply to seized and 
abandoned property in the possession of a law en- 
forcement agency or the state treasurer on and after 
April 2, 2019. 

Temporary provisions. — Laws 2019, ch. 133, § 11 
provided that the New Mexico supreme court shall issue 
procedural court rules to implement the provisions of this 
act. 

Laws 2019, ch. 133, § 12 provided that abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on April 2, 2019 shall be disposed of pur- 
suant to Section 29-1-14 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, provided 
that a conviction of a criminal offense is:required before 
property is subject to forfeiture; in the catchline, added 
“Forfeiture; conviction required", and "with process; with- 
out process"; at the beginning of the section, deleted "Prop- 
erty may be seized by a law enforcement officer:"; in for- 
mer Subsection A, deleted "pursuant to an order of seizure 
issued by a district court based on a sworn application of 
a law enforcement officer from which a determination is 
made by the court"; added new Subsections A through C; 
added Subsection D with an introductory paragraph; des- 
ignated Paragraphs-(1) and (2) of former Subsection A as 
Paragraphs (1) and (2) of Subsection D; designated former 
Subsection B as Subsection E and added "Property sub- 
ject to forfeiture may be seized at any time", after "court 
order, if’, deleted "the property alleged to be property sub- 
ject to forfeiture is not a residence or a:business, when"; 
in Paragraph (1) of Subsection E, after "incident to", de- 
leted "an" and added "a lawful", after "arrest for a crime", 
added "or", after "search", added "lawfully", after."search 
warrant", deleted "or an inspection conducted pursuant to 
an administrative inspection warrant", after "executing 
the search", deleted "or inspection warrant" in two places, 
after "believe the property", deleted "to be property" and 
added "is", after "subject to arrest", added "or", after 
“search warrant", deleted "or inspection warrant", after 
the semicolon, deleted "or"; added a new Paragraph (2) of 
Subsection E and redesignated the succeeding paragraph 
accordingly; and in Paragraph (3) of Subsection E, after 
"property -is", deleted "property", and after "court order 
would", added "result in the removal or destruction of the 
property or otherwise". 
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Civil forfeiture ordinance preempted by New 
Mexico Forfeiture Act. — Where the City of Santa Fe 
(City) appealed the district court's order directing the re- 
turn of claimant's car, which was seized pursuant to the 
City's forfeiture ordinance, which provides that a motor 
vehicle is declared to be a nuisance and subject to imme- 
diate forfeiture if the vehicle is operated by a person in 
the commission of a DWI offense or by a person whose 
license is suspended or revoked as a result of a DWI ar- 
rest, the New Mexico Forfeiture Act (NMFA), NMSA 1978, 
§§ 31-27-1 to -11, a general law that is intended to en- 
sure that only criminal forfeiture is allowed in this state, 
expressly denies municipalities’ authority to enforce civil 
asset forfeiture proceedings. The NMFA comprehensively 
addresses asset forfeiture, and because the City's civil for- 
feiture ordinance is at odds with the NMFA, the NMFA 
preempts the ordinance. City of Santa Fe ex rel. Santa Fe 
Police Dep't v. 1989 Black Saab Sedan, 2019-NMCA-028, 
cert. denied. 

Municipal civil forfeiture ordinance preempted 
by New Mexico Forfeiture Act. — Where the city of 
Albuquerque (city) seized plaintiff's vehicle pursuant to 
the city's civil forfeiture ordinance, which provides that 
a motor vehicle is declared to be a:nuisance and subject 
to immediate forfeiture if the vehicle is operated by a 
person in the commission of a DWI offense or by a per- 
son whose license is suspended or revoked as a result 
of a DWI conviction or arrest, the district court erred 
in dismissing plaintiff's complaint for declaratory and 
injunctive relief, because the New Mexico Forfeiture 
Act (NMFA), 31-27-1 to -11 NMSA 1978, a general law 
that is intended to ensure that only criminal forfeiture 
is allowed in this state, expressly denies home-rule mu- 
nicipalities' authority to enforce civil asset forfeiture 
proceedings. The NMFA comprehensively addresses 
asset forfeiture, and because the City's civil forfeiture 
ordinance is at odds with the NMFA, the NMFA pre- 
empts the ordinance. Espinoza v. City of Albuquerque, 
2019-NMCA-014. ~” 

New Mexico Forfeiture ‘Act preempts municipal 
forfeiture ordinance. — A state law preempts)a_lo- 
cal ordinance if the local ordinance interferes with the 
state law's objectives or purposes, and one of the New 
Mexico Forfeiture Act's (NMFA) stated: purposes is to 
ensure that only criminal forfeiture is allowed in New 
Mexico. This purpose limiting forfeitures to criminal ac- 
tions is expressly at odds with the city of Albuquerque's 
civil forfeiture ordinance. The NMFA also states that 
one of its purposes is to make uniform the standards 
and procedures for the seizure and forfeiture of prop- 
erty subject to forfeiture. The New Mexico legislature's 
desire for uniformity in the standards ‘and procedures 
also suggests that it intends to. supplant local forfeiture 
laws, which might have different standards and proce- 
dures. Harjo v. City of Albuquerque, 307 F.Supp. ae) 1163 
(D. N.M. 2018). 
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. 


31-27-4.1. Receipt for seized property; replevin hearing. 


A. When a law enforcement officer seizes property that is subject to forfeiture, the officer shall 
provide an itemized receipt to the person possessing the property or, in the absence of a person to 
whom the receipt could be given, shall leave the receipt in the place where the property was found, 
if possible. 

B. Within five business days of the seizure, the law enforcement officer shall provide notice by 
personal service or first class mail to all owners of record of the seized property. 

C. Following the seizure of property, the defendant in the related criminal matter or an- 
other person who claims an interest in the seized property may, at any time before the one- 
hundred-twentieth day following the filing of the forfeiture action in court, claim an interest in 
the seized property by a motion requesting the court to issue a writ of replevin: A motion filed 
pursuant to this section shall include facts to support the person's alleged interest in the seized 
property. 

D. A person who-makes a timely motion pursuant to this section shall have a right to a hear- 
ing on the motion before the resolution of any:related criminal matter or forfeiture proceeding and 
within sixty days of the date on which the motion is filed. 

EK. Atleast ten days before a hearing on a motion filed pursuant to this section, the state shall 
file an answer or responsive motion that shows probable cause for the seizure. 

F. A court shall grant a claimant's motion if the court finds that: 

-(1) it is likely that the final judgment will require the state to return the property to the 
claimant; by 
(2) the property is not reasonably required to be held for investigatory reasons; or 
_(3), the property is the only reasonable means for a defendant to pay for legal representa- 
tion in a related criminal or forfeiture proceeding and the law enforcement agency did not make 
a prima facie showing that the property was stolen or proceeds from or is an instrumentality of a 
crime. ' 

G. In its discretion, the court may order the return of funds.or property sufficient for a de- 
fendant to obtain legal counsel but less than the total amount seized. If the court makes such an 
order, it shall require an accounting. An accounting report of reasonable legal fees held before the 
resolution of the relevant criminal and forfeiture proceedings shall be held in camera. If the court 
finds in favor of the state in both the criminal and forfeiture proceedings, the court shall: 

(1) hear arguments. by the parties as to what portion of the funds or property should be 
paid to the defendant's counsel and what portion should be forfeited; and 
(2) issue an order on how the funds or property shall be distributed. 

H. In lieu of ordering the issuance of a writ of replevin, a court may order: 

(1) the state to give security or written assurance for satisfaction of any judgment, includ- 
ing damages, that may be rendered in a related forfeiture action; or 

(2) any other relief the court deems to be just; provided that the relief does not prejudice 
an innocent owner, including a secured lienholder. 


History: 1978 Comp., § 31-27-4.1, enacted by Laws the court makes such an order, it shall", and after "require 
2015, ch. 152, § 5; 2019, ch. 133, § 4, an accounting", added the remainder of the introductory 

The 2019 amendment, effective April 2, 2019, revised paragraph, and added new Paragraphs G(1) and G(2); and 
the procedures related to forfeiture proceedings; added in Subsection H, in Paragraph H(2), after "deems to be 
new Subsection B and redesignated former Subsections just;", added "provided that the relief does not prejudice 
B through G as Subsections C through H, respectively; an innocent owner, including a secured lienholder". 
in Subsection C, after "at any time before", deleted "sixty Applicability. — Laws 2019, ch. 133, § 13 provided 
days prior to a related criminal trial" and added "the one- that the provisions of the Forfeiture Act [Chapter 31, Ar- 
hundred-twentieth day following the filing of the forfei- ticle 27 NMSA 1978] apply to seized and abandoned prop- 
ture action in court"; in Subsection D, after "forfeiture pro- erty in the possession of a law enforcement agency or the 
ceeding and within", deleted "thirty" and added "sixty"; in state treasurer on and after April 2, 2019. 
Subsection F, in Paragraph F(3), after "criminal or forfei- Temporary provisions. — Laws 2019, ch. 133, $ 11 pro- 
ture proceeding", added "and the law enforcement agency vided that the New Mexico supreme court shall issue pro- 
did not make a prima facie showing that the property cedural court rules to implement the provisions of this act. 
was stolen or proceeds from or is an instrumentality of Laws 2019, ch. 133, § 12 provided that abandoned prop- 
a crime"; in Subsection G, in the introductory paragraph, erty in the possession of a law enforcement agency or the 
after "property sufficient", added "for a defendant", after state treasurer on April 2, 2019 shall be disposed of pur- 
"total amount seized", deleted "and it may" and added "If suant to Section 29-1-14 NMSA 1978. 
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31-27-5. Notice of intent to forfeit; service of process. 


A. Within thirty days of making a seizure of property or simultaneously upon filing a related 
criminal indictment, the state shall file a noticé of intent to forfeit or return the property to ihe 
person from whom it was seized. The notice shall include: 

(1) adescription of the property seized; 

(2) the date and place of seizure of the property; 

(8) the name and address of the law enforcement agency making the seizure; 

(4) the specific statutory and factual grounds for the seizure; 

(5) whether the property was seized pursuant to an order of seizure, and if the property 
was seized without an order of seizure, an affidavit'from a law enforcement officer stating the legal 
and factual grounds why an order of seizure was not required; and 

(6) inthe notice, the names of persons known to the state who may claim an interest in the 
property and the basis for each person's alleged interest. 

B. The notice shall be served upon the person from whom the property was seized, the person's 
attorney of record and all persons known or reasonably believed by the'state to claim an interest 
in the property. A copy of the notice shall also be published on the sunshine portal until the forfei- 
ture proceeding is resolved. 


History: Laws 2002, ch. 4, § 5; 2015, ch. 152, § 6; ANNOTATIONS 


2019, ch. 138, § 5. F r : 
The 2019 aineridment, effective April 2, 2019, revised Triggering event under former 31-27-5(A) NMSA 


the notice procedures related to forfeiture proceedings; in 1978, — Under 31-27-5(A) NMSA 1978 (2002), the state 
the section heading, deleted "complaint of forfeiture" and was required to file a forfeiture complaint within thirty 
added "Notice of intent to forfeit"; in Subsection A, in the days of making a seizure, that is, within thirty days of 
introductory paragraph, after "the state shall file a", de- when the state first interfered with a person's posses- 


leted "complaint of ancillary forfeiture proceedings" and sory interests in his or her property. State v. Benally, 
added "notice of intent to forfeit", and after "from whom 2016-NMSC-010, aff'g 2015-NMCA-053, 348 P.3d 1039, 


it was seized.", deleted "A complaint of ancillary forfei- Where law enforcement officers seized, impounded and 
ture proceedings" and added "The notice", in Paragraph sealed a vehicle belonging to defendant, officers "seized 

A(6), after "in the", deleted "complaint caption and in the the vehicle and also made a seizure of the contents of the 
complaint" and added "notice"; and in Subsection B, af- vehicle because it deprived defendant of his possessory 
ter "The", deleted "complaint" and added "notice", after interests in them; where officers filed a forfeiture com- 
"A copy of the", deleted "complaint" and added "notice’, plaint thirty-four days after seizing defendant's property, 
and after "shall also be published", deleted "at least three but within thirty days of discovering a large amount of 


times in a newspaper of general circulation in the district currency in defendant's vehicle, the forfeiture complaint 
of the court having jurisdiction or", was untimely because the state, under the former ver- 


Applicability. — Laws 2019, ch. 133, § 13 provided sion of the statute, was required to file the forfeiture 
that the provisions of the Forfeiture Act [Chapter 81, Ar- complaint within thirty days of when the state first inter- 
ticle 27 NMSA 1978] apply to seized and abandoned prop- fered with defendant's property interests in the contents 
erty in the possession of a law enforcement agency or the . of the vehicle, including the money subject to the forfei- 
state treasurer on and after April 2, 2019. ture complaint. State v. Benally, 2016-NMSC-010, aff'g 

Temporary provisions, — Laws 2019, ch. 133, § 11 pro- 2015-NMCA-053, 348 P.3d 1089. ar 
vided that the New Mexico supreme court shall issue pro- _ Triggering event for 30-day time limit. — The leg- 
cedural court rules to implement the provisions of this act. islature intended forfeiture complaints to be filed within 

Laws 2019, ch. 133, § 12 provided that abandoned prop- thirty days of the date the state takes possession of the 
erty in the possession of a law enforcement agency or the subject property, rather than when the property subject 
state treasurer on April 2, 2019 shall be disposed of pur- to forfeiture may have been discovered. State v. Benally, 
suant to Section 29-1-14 NMSA 1978. 2015-NMCA-053, cert. granted, 2015-NMCERT-005, 

The 2015 amendment, effective July 1, 2015, amended Where officers impounded defendant's vehicle, searched 

the procedures for service of process on a complaint of for- the vehicle six days later and discovered certain property 
feiture; in Subsection A, after "making a seizure’, added "of subject to forfeiture, filed a complaint for forfeiture 28 days 
property or simultaneously upon filing a related criminal after discovering the subject property, but 34 days after 
indictment", after "file a complaint", added "ancillary", after seizing the vehicle which contained the subject property, 
"forfeiture", added "proceedings" in two places, and after "A the court of appeals held that because the officers mean- 
complaint of", added "ancillary"; in Paragraph (5) of Sub- ingfully interfered with defendant's possessory interests, 
section A, deleted "if" and added "whether", after "seizure", the impoundment of the vehicle was a seizure of the ve- 
deleted "the sworn application of the law enforcement of- hicle, and the contents of the vehicle were also seized by 
ficer for the order"; in Paragraph (6) of Subsection A, added virtue of being in the impounded vehicle, and therefore 
"in the complaint caption and in the complaint", and after the thirty-day time limit began to run when the officers 
"property", deleted "set forth in both the caption and in the impounded defendant's car and its contents, rather than 
complaint"; in Subsection B, after "property was seized", de- when the subject property was discovered, the state failed 
leted "and, if that person is a criminal defendant, upon", Af. to file a complaint for forfeiture within thirty days of the 
ter "attorney of record and", deleted "upon", after "shall also seizure and the district court properly dismissed the for- 
be published", deleted "no less than" and added "at least’, feiture action. State v. Benally, 2015-NMCA-053, cert. 
and after "jurisdiction", added "or on the sunshine portal granted, 2015-NMCERT-005, 


until the forfeiture proceeding is resolved". 
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31-27-6.. Forfeiture proceedings; determination; substitution of 
property; constitutionality; appeal. 


A. Aperson who claims an interest in seized property shall file a response within thirty days of 
the date of service of the notice of intent to forfeit. The response shall include facts to support the 
claimant's alleged interest in the property. 

B. The district courts have jurisdiction over forfeiture proceedings, and venue for a forfeiture 
proceeding is in the same court in which venue lies for the criminal matter related to the seized 
property. . 

C.. The forfeiture proceeding shall ‘emcee after the conclusion of the trial for the related criminal 
matter in an ancillary proceeding that relates to a defendant's property before the same judge and 
jury, if applicable, and the court, and the jury, if applicable, may consider the forfeiture of property 
seized from other persons at the same time or in a later proceeding. If the criminal defendant in 
the related criminal matter is represented by the public defender department, the chief public de- 
fender or the district public defender may authorize department whe nenarouria of the defendant 
in the forfeiture proceeding. 

D. Discovery conducted in an ancillary forfeiture proceeding is subject to the rules of criminal 
procedure. 

E. An ancillary forfeiture proceeding that relates to the forfeiture of property valued at less 
than twenty thousand dollars ($20,000) shall be held before a judge only. 

F. Ifthe state fails to prove, by clear and convincing evidence, that a person whose property is 
alleged to be subject to forfeiture is an owner of the property: 

(1). the forfeiture proceeding shall be dismissed and the property shall be delivered to the 
owner, unless the owner's possession of the property is illegal; and 

(2) the owner shall not be subject to any charges by the state for storage of the property or 
expenses incurred in the preservation of the property. 

G. The court shall enter a judgment of forfeiture and the seized property shall be forfeited to 
the state if the state proves by clear and convincing evidence that: 

(1) the seized property is subject to forfeiture; 
(2) the criminal prosecution of the owner of the seized property resulted in a conviction; 
and 
(3) _ the value of the property to be forfeited does not unreasonably exceed: 
(a) the pecuniary gain derived or sought to be derived by the crime; 
(b) the pecuniary loss caused or sought to be caused by the crime; or 
(c) the value of the convicted owner's interest in the property. 

H. Acourt shall not accept a plea agreement or other arrangement by which a defendant con- 
tributes or donates property to a person, charity or other organization in full or partial fulfillment 
of responsibility established in the court's proceeding. 

I. Following a person's conviction, the state may make a motion for forfeiture of substitute 
property owned by the person that is equal to but does not exceed the value of the property that 
is subject to forfeiture but that the state is unable to seize. The court shall order the forfeiture of 
substitute property only if the state proves by a preponderance of the evidence that the person 
intentionally transferred, sold or deposited property with a third party to avoid the court's juris- 
diction and the forfeiture of the property. 

J. A person is not jointly and severally liable for orders for forfeiture of another person's prop- 
erty. When ownership of property is unclear, a court may order each person to forfeit the person's 
property on a pro rata basis or by another means the court deems equitable. 

K. Within the time period for filing an appeal following the conclusion of a forfeiture proceed- 
ing, the person whose property was forfeited may petition the court to determine whether the for- 
feiture was unconstitutionally excessive pursuant to the state or federal constitution. 

L. At anon-jury hearing on the petition, the petitioner has the burden of establishing by a pre- 
ponderance of the evidence that the forfeiture was grossly disproportional to the seriousness of the 
criminal offense for which the person was convicted. 

M. In determining whether the forfeiture is unconstitutionally excessive, the court may con- 
sider all relevant factors, including: 
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(1) the seriousness of the criminal offense: and itsimpact on the community, the duration 
of the criminal activity and the harm caused by the defendant; | 
(2) the extent to which the defendant participated in the offense; 
(3) the extent to which the property was used in committing the offense; 
(4) the sentence imposed for the commission of the crime that relates to the property that 
is subject to forfeiture; and 
(5) whether the criminal offense was completed or siehnekate i 
N. In determining the value of the property subject to forfeiture, the court may consider rel- 
evant factors, including the fair market value of the property and the hardship from the loss ofa 
primary residence, motor vehicle or other property to the defendant's family members or others if 
the property is forfeited, in addition to any non-monetary intrinsic value of property that would 
cause the defendant to suffer if the forfeiture is realized. 
O. The court shall not consider the value of the property to the state when it determines 
whether the forfeiture of the property is constitutionally excessive. 


P. A party to a forfeiture proceeding may appeal a district court's wir regarding the sei- 


zure, forfeiture and distribution of sed 


History: Laws 2002, ch. 4, § 6; 2015, ch. 152, § 7; 
2019, ch. 133, § 6. 


The 2019 amendment, effective April 2, 2019, revised — 


procedures related to forfeiture proceedings; i in Subsection 
A, after "shall file", deleted "an answer to the complaint of 
forfeiture" and added "a response", after "date of service 
of the", deleted "complaint" and added "notice of intent to 
forfeit", and after "The", deleted "answer" and added "re- 


sponse"; in Subsection G, in Paragraph G(1), after "the", . 


added "seized"; in Subsection K, after the subsection des- 
ignation, deleted "At any time" and added "Within the 
time period for filing an appeal"; in Subsection N, deleted 
paragraph designation "(1)", deleted former Paragraph 
N(2) and deleted paragraph designation "(3)", and after."if 
the property is forfeited,", added "in addition to any non- 
monetary intrinsic value of property that would cause 
the defendant to suffer if the forfeiture is realized"; and 
in Subsection P, after "distribution of property", deleted 
"pursuant to the Forfeiture Act", 

Applicability. — Laws 2019, ch. 183, § 13 provided 
that the provisions of the Forfeiture Act [Chapter.31, Ar- 
ticle 27 NMSA 1978] apply to seized and abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on and after April 2, 2019, 

Temporary provisions. — Laws 2019, ch. 133, § 11 pro- 
vided that the New Mexico supreme court shall issue pro- 
cedural court rules to implement the provisions of this act. 

Laws 2019, ch, 133, § 12 provided that abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on April 2, 2019 shall be disposed of pur- 
suant to Section 29-1-14 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, amended 
the procedures in forfeiture proceedings; in the catchline, 


deleted "Court hearing and" and added "forfeiture pro- 
ceedings" and "substitution, of property; .constitutional- 
ity; appeal"; in Subsection A, added "A person who", af- 
ter "claims", deleted "to the" and added "an interest in 


) seized", after ' ‘property shall"; deleted "be filed by way of" 


and added "file an", after "complaint of forfeiture", deleted 
"and shall be filed", and added the last sentence; in Sub-. 
section B, after ' ‘criminal matter", deleted "for which" and 
added "related to", after "the", added "seized", and after 
"property", deleted "is alleged to be subject to forfeiture"; 
in Subsection C, after "proceeding shall", deleted "be 
brought in the same proceeding as the criminal matter 
and presented to the same trier of fact; provided" and de- 
leted Paragraphs (1),and (2) and the paragraph designa- 
tion for Paragraph (3), added "begin after the conclusion 
of the trial for the related ‘criminal matter in an ancillary 
proceeding that relates to a defendant's property before 
the same judge and jury, if applicable, and the court, and 
the jury, if applicable, may consider the forfeiture of prop- 
erty seized from other persons at the same time or in a 
later proceeding", and after "Tf the criminal defendant", 
added "in the related criminal matter"; added new Sub- 
sections D and E and redesignated former Subsections D 
and Eas Subsections F and G, respectively; in Subsection 
F, after ‘evidence, that", deleted "the" and added "a", after 
"person", deleted "charged with. the crime for which the" 
and added "whose", after "alleged to be", deleted "property, 
and after "subject to forfeiture is", deleted“"the" and added 
"an"; in Paragraph (1) of Subsection F, after "unless", 
added "the owner's"; in Subsection G, after "forfeiture and 
the", added "seized": in Paragraph (2) of Subsection G, af- 
ter "owner", deleted "has" and added "of the seized prop- 
erty"; and added new Subsections H through P. 


31-27-7. Title to seized property; deposit of forfeited BRoperty,! and > 
abandoned property; proceeds. 


A. The state acquires provisional title to seized property at the time the property was used or 
acquired in connection with an offense that subjects the property to forfeiture. Provisional title 
authorizes the state to hold and protect the property. Title to the property shall vest with the state 
when a trier of fact renders a final forfeiture verdict and the title relates back to the time when the 
state acquired provisional title; provided that the title is not subject to claims by third parties that 
are adjudicated pursuant to the Forfeiture Act. 

B. Unless possession of the property is illegal or a different disposition is specifically provided 
for by law and except as provided in this section, forfeited property that i is not currency shall be 
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FORFEITURE 


31-27-7.1 


delivered along with any abandoned property to the state treasurer or the state treasurer's desig- 
nee for disposition at a public auction. Forfeited currency and all proceeds of the sale of forfeited or 
abandoned property shall be distributed by the state treasurer as follows: 

(1) first, toreimburse'the reasonable expenses related to the storage, protection and trans- 
fer of the property incurred by a law enforcement agency or the state treasurer; 

(2) second, to pay any reasonable expenses incurred to dispose of the property by a law 


enforcement agency or the state treasurer; and 


(3) third, any remaining balance shall be deposited in the general firhid 
C. Proceeds from the sale of forfeited property received by the state from another jurisdiction 


shall be deposited in the general fund. 


D. A law enforcement agency or public body that receives reimbursement pursuant to Subsec- 
tion B of this section shall inform the state auditor of that fact at the time of the agency's or body's 


annual audit. 


E. A forfeited property interest is subject to the interdat of a secured party unless, in the for- 
feiture proceeding, the state proves by clear and convincing evidence that the secured party had 
actual knowledge of the crime that relates to the seizure of the property: 

F, Abandoned property shall be disposed of in the same manner as provided in Subsection B of 


this section. 


G. Property subject to forfeiture that is in a law:enforcement agency's possession becomes 
abandoned property and may be disposed of as such without a conviction if: 


(1) there is no innocent owner; and 


(2) the criminal prosecution of the owner of the seized property cannot proceed because for 


a period in excess of one year and one day: 


(a) abench warrant has been pending as a result of the defendant failing to eee or 


(b) the owner fugitates. 


History: Laws 2002, ch. 4, § 7; 2015, ch. 152, § 8; 
2019, ch, 138, § 7. 

The 2019 amendment, effective April 2, 2019, in- 
cluded abandoned property in the provisions related to 
the disposition of forfeited property, provided the order in 
which the proceeds of the sale of forfeited or abandoned 
property shall be distributed, and required law enforce- 
ment agencies that receive proceeds from the sale of for- 
feited or abandoned property to provide this information 
to the state auditor; in the section heading, after "forfeited 
property and", added "abandoned property"; in Subsection 
B, in the introductory paragraph, after "state treasurer", 
added "or the state treasurer's designee", and after "prop- 
erty shall be", added "distributed by the state treasurer as 
follows:", added new Paragraphs B(1) and B(2) and new 
paragraph designation "(3)", in Paragraph B(8), after the 
paragraph designation, added "third, any remaining bal- 
ance shall be"; added new Subsection D and redesignated 
former Subsection D as Subsection BH; in Subsection H, 
after "A", added "forfeited", and after "property interest", 
deleted "forfeited to the state pursuant to the Forfeiture 
Act"; and added new Subsections F and G. 

Applicability. — Laws 2019, ch. 133, § 13 provided 
that the provisions of the Forfeiture Act [Chapter 31, Ar- 
ticle 27 NMSA 1978] apply to seized and abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on and after April 2, 2019. 

Temporary provisions, — Laws 2019, ch. 133, § 11 
provided that the New Mexico supreme court shall issue 


31-27-7.1. Innocent owners. 


procedural court rules to implement the provisions of this 
act. 

Laws 2019, ch. 133, § 12 provided that abandoned prop- 
erty in the possession of a law enforcement agency or the 
state treasurer on April 2, 2019 shall be disposed of pur- 
suant to Section 29-1-14 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, amended 
the provisions relating to title of seized property; in the 
catchline, added "Title to seized property", and "and pro- 
ceeds"; added a new Subsection A and redesignated for- 
mer Subsection A as Subsection B; in new Subsection B, 
after "provided in", deleted "Subsection C of", after "for- 
feited property", deleted "if it" and added "that", after 


“oeurrency shall be", deleted "sold at public sale by the law 


enforcement agency in possession of the property" and 
added "delivered along with any abandoned property to 
the state treasurer for disposition at a public auction", 
after "sale or forfeited", added "or abandoned", and after 
"property shall be", deleted "distributed", and deleted 
Paragraphs (1) through (3); added a new Subsection C 
and redesignated former Subsection B as Subsection D; in 
new Subsection D, deleted "Any" and added "A", after "for- 
feited to the state", deleted "and disposed of", after "un- 
less", deleted "at" and added "in", after "secured party", 
deleted "knew or should have known" and added "had 
actual knowledge", and after "crime", added "that relates 
to the seizure of the property";.and deleted former Subsec- 
tions C and D. 


A. The property of an innocent owner, as provided in this section, shall not be forfeited. 
B. A person who claims to be an innocent owner has the burden of production to show that the 


person: 
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(1) , holds a legal right, title or interest in the property seized;and © © . 
(2) held an ownership interest in the seized property at.the time the illegal aceite that 
gave rise to the seizure of the property occurred.or was a bona fide purchaser for fair value. 

C. The state shall immediately return property to an established: innocent owner who has 
an interest in homesteaded property, a motor vehicle valued at less than ten thousand dollars 
($10,000) or a conveyance that:is encumbered by a:security:interest that was perfected pursuant 
to state law or that is subject to a lease or rental agreement, unless the secured party or lessor had 
actual knowledge of the criminal act upon which the forfeiture was based. 

D. Ifa person establishes that the person is an innocent owner pursuant to Subsection B of 
this section and the state pursues a forfeiture proceeding with respect to that person's property, 
other than property described in Subsection D of Section 31-27-7 NMSA 1978, to successfully for- 
feit the property, the state shall prove by clear and convincing evidence that the innocent owner 
had actual knowledge of the underlying crime giving rise to the forfeiture. 

E, A person who acquired an ownership interest in property subject to forfeiture after the com- 
mission of a crime that gave rise to the forfeiture and who claims to be an innocent owner has the 
burden of production to show that the person has legalright, title or interest in the property seized 
under this section. 

F, Ifa person establishes that the person is an innocent owner as provided 3 in Subsection B of 
this section and the state pursues a forfeiture proceeding against the person's property, to success- 
fully forfeit the property, the state shall prove by clear and convincing evidence that at ths time 
the person acquired the property or an interest in the property, the person: 

(1). had actual knowledge that the property was subject to forfeiture; or 
(2) was not a bona fide purchaser who was without notice of any defect in title and who 
gave valuable consideration. 

G. Ifthe state fails to meet its burdens as provided’ in Subsections C and D of this section, the 
court shall find that the person is an innocent owner and shall order the state to relinquish all 
claims of title to the innocent owner's property without delay and the property shall be released 
without assessment of fees or costs. 

H, Seized property that is firearms, ammunition or explosives subject to forfeiture under the 
protections of this section and that.is not returned to an innocent owner shall be destroyed rie a 
motion by the law enforcement agency and an order of the court. 


History: 1978 Comp., § 31-27-7.1, enacted by Laws 
2015, ch. 152, § 9; 2019, ch. 133, § 8. 

The 2019 amendment, effective April 2, 2019, revised 
the procedures related to seized firearms, ammunition or 
explosives subject to forfeiture and that are not returned 
to an innocent owner; in Subsection F, after "the person 
acquired the property", added "or, an interest in the prop- 
erty"; in Subsection G, after "innocent owner's property", 
added "without delay and the property shall.be released 
without assessment of fees or costs"; and added new Sub- 
section H: 

Applicability. — “ire 2019, ch. 133, § 13 provided that 
the provisions of the Forfeiture Act [Chapter 31, Article 27 


NMSA 1978] apply .to seized and. abandoned property in 
the possession of a law enforcement agency or the state 
treasurer on and after April 2, 2019. 

Temporary provisions, — Laws 2019, ie 133, g i 
provided that the New Mexico supreme court shall i issue: 
procedural court rules to implement the provisions of this: 
act, 

Laws 2019, ch. 133, §. 12 provided that abandoned prop- 
erty in the possession of a law enforcement agency or-the. 
state treasurer on April 2, 2019 shall be disposed of pur- 
suant to Section 29-1-14 NMSA 1978, 


31-27-8. Safekeeping of seized property pending disposition. 


With regard to seized property in the state courts: 
A. seized currency alleged to be subject. to forfeiture shall be deposited with the clerk. of the 


district court in an interest-bearing account; 


B. seized property other than currency or real property, not required by federal or state law to 
be destroyed, shall be placed under seal at a place designated by the district court; 

C. seized property shall be kept by the custodian in a manner to protect it from theft or dam- 
age and, if ordered by the district court, insured. against those risks; and 

D.: unless it is returned to an owner, a law enforcement agency shall dispose of forfeited or 
abandoned property as provided in Section 31-27-7 NMSA 1978. 
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History: Laws 2002, ch. 4, § 8; 2015, ch. 152, § 10; : Applicability, — Laws 2019, ch, 133, § 13 provided 
2019, ch. 1383, § 9. that the provisions of the Forfeiture Act [Chapter 31, Ar- 
_ The 2019 amendment, effective April 2, 2019, revised ticle 27 NMSA 1978] apply to seized and abandoned prop- 
the procedures related to storage, transfer and destruc- erty in the possession of a law enforcement agency or the 
tion of seized property; in the section heading, after "dis- state treasurer on and after April 2, 2019. 
position", deleted "selling or retaining seized property pro- Temporary provisions. — Laws 2019, ch. 133, § 11 pro- 
hibited"; after the section heading, added "With regard to vided that the New Mexico supreme court shall issue pro- 
seized property in the state courts:"; in Subsection B, de- cedural court rules to implement the provisions of this act. 
leted paragraph designations "(1)" and "(2)", after "placed Laws’ 2019, ch, 133, § 12 provided that abandoned prop- 
under seal", deleted "and removed to" and added "at", erty in the possession of a law enforcement agency or the 
and deleted Paragraph B(3); and in Subsection D, after state treasurer on April 2, 2019 shall be disposed of pur- 
the subsection designation, added "unless it is returned to suant to Section 29-1-14 NMSA 1978. 
an owner", after "law enforcement agency shall", deleted The 2015 amendment, effective July 1, 2015, prohib- 
"not retain" and added "dispose of’, and. after "abandoned ited a law enforcement agency from retaining forfeited 
property", added "as provided in Section 31-27-7 NMSA or abandoned property; in the catchline, added "selling 
1978". ‘or retaining seized property prohibited"; in Subsection C, 


added "Seized"; and added Subsection D. 


31-27-9. Reporting. 


A. Within sixty days following the conclusion of each fiscal year, every law enforcement agency 
shall prepare on a form approved by the department of public safety an annual report of the 
agency's seizures and forfeitures conducted pursuant to applicable state law, and.seizures and 
forfeitures conducted pursuant to federal forfeiture law, and the report shall include: 

(1) the total number of seizures of currency and the total amount of currency seized in 
each seizure; ' 

(2) the total number of seizures of property and the number and types of items seized in 
each seizure; 

(3) the market value of each item of property seized; 

(4) the total number of occurrences of each class of crime that resulted in the agency's 
seizure of property; 

(5) the costs incurred by the agency for storage, maintenance and transportation of seized 
property; and 

(6) any proceeds received tirdigh equitable sharing, along with the federal case number 
and the final disposition of the case. 

B. A law enforcement agency shall submit its annual reports to the department of public safety 
and to the district attorney's office in the agency's district. An agency that did not engage in sei- 
zure or forfeiture pursuant to the Forfeiture Act or local, state or federal forfeiture law shall report 
that fact in its annual report. _. 

C. The department of public safety shall compile the reports submitted by each law enforce- 
ment agency and issue an aggregate report of all forfeitures in the state. 

D. By November 1 of each year, the department of public safety shall publish on its website the 
department's aggregate report and individual law enforcement agency reports submitted for the 
previous fiscal year. 


History: Laws 2015, ch. 152, § 11; 2019, ch. 183, § 10. Applicability. — Laws 2019, ch. 133, § 13 provided 

The 2019 amendment, effective April 2, 2019, revised that the provisions of the Forfeiture Act [Chapter 31, Ar- 
the reporting requirements related to an agency's sei- ticle 27 NMSA 1978] apply to seized and abandoned prop- 
zures and forfeitures conducted pursuant to state law; in erty in the possession of a law enforcement. agency or the 
Subsection A, in the introductory clause, after the subsec- state treasurer on and after April 2, 2019. 
tion designation, added "Within sixty days following the Temporary provisions. — Laws 2019, ch. 133, § 11 
conclusion of each fiscal year", after "shall prepare", added provided that the New Mexico supreme court shall issue 
"on a form approved by the department of public safety", procedural court rules to implement the provisions of this 
and after "pursuant to", deleted "the Forfeiture Act" and act. 
added "applicable state law", and added new Paragraphs Laws 2019, ch. 133, § 12 provided that abandoned prop- 
A(5) and A(6); in Subsection B, after "Forfeiture Act", erty in the possession of a law enforcement agency or the 
added "or local, state"; and in Subsection D, after "By", de- state treasurer on April 2, 2019 shall be disposed of pur- 
leted "April" and added "November", and after "submitted suant to Section 29-1-14 NMSA 1978. 


for the previous", added "fiscal". 
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31-27-10. Return of property; damages; costs. 


A. A law enforcement agency that holds seized property shall return the seized property to the 
owner of the property within a reasonable period of time that does not exceed five days after: 
(1) acourt finds that a person had a bona fide security interest i in the property; 
(2) acourt finds that the owner was an innocent owner; 
(3) the acquittal of or dismissal of related criminal charges against the owner of the prop- 
erty; or 
(4) the disposal of the criminal charge that was the basis of the forfeiture pau eae by 
nolle prosequi. 
B. Alaw enforcement agency that holds seized property is responsible for any damages, storage 
fees and related costs applicable to property that is returned to an owner pursuant to this section. 


History: Laws 2015, ch. 152, § 12. Effective dates. — Laws 2015, ch. 152, § 21 made 
Laws 2015, ch. 152, § 12 effective July 1, 2015. 


31-27-11. Transfer of forfeitable property to the federal government. 


A. A’law enforcement agency shall not directly or indirectly transfer seized Muda tke toa fed- 
eral law enforcement authority or other federal agency unless: 
(1) the value of the seized property exceeds fifty thousand dollars ($50,000), excluding'the 
_ potential value of the sale of contraband; and 
(2) the law enforcement agency determines that the criminal conduct that gave rise to the 
seizure is interstate in nature and sufficiently complex to justify the transfer of the property; or 
(3) the seized property may only be forfeited under federal law. 
B. The law enforcement agency shall not transfer property to the federal government if the 
transfer would circumvent the protections of the Forfeiture Act that would otherwise be available 
to a putative interest holder in the DEY 


History: Laws 2015, ch. 152, § 13. Effective dates. — Laws 2015, ch. 152, § 21 made 
Laws 2015, ch. 152, § 13 effective July 1, 2015. 


® ® 
Crime Reduction Grant 
Sec. Sec. 
31-28-1. Short title. 31-28-4. Applications for grants; purposes; baditions 
31-28-2. Definitions. 31-28-5, Rules. 
31-28-3. Criminal justice coordinating councils created; 31-28-6. Reports. 


composition; duties. 


31-28-1. Short title. 
Chapter 31, Article 28 NMSA 1978 may be cited as the "Crime Reduction Grant Act". 


History: Laws 2019, ch. 192, § 5; 2022, ch. 56, § 31. The 2022 amendment, effective May 18, 2022, 
. changed "Section 5 through 10 of this act" to "Chapter 31, 
Article 28 NMSA 1978". 


31-28-2. Definitions. 


As used in the Crime Reduction Grant Act: 
A. "commission" means the New Mexico sentencing commission; and 


i 
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B, "grant administration agency" means a state agency that receives appropriations for grants 
to criminal justice coordinating council members for the purposes specified in the Crime Reduction 
Grant Act. 


History: Laws 2019, ch. 192, § 6. Effective dates. — Laws 2019, ch. 192, § 11 made 
Laws 2019, ch, 192, § 6 effective July 1, 2019. 


31-28-3. Criminal justice coordinating councils created; composition; 
duties. 


A. Acriminal justice coordinating council is created for each judicial district and may include 
representation from within the district for: 

(1) each court in the district; 

(2) the district attorney; 

(3) the district public defender office; 

(4)' law enforcement agencies; 

(5) jails; 

(6) correctional facilities; 

(7) behavioral health programs; or 

(8) other agencies and entities agreed upon by the council. 

B. Each criminal justice coordinating council shall be convened by the chief judge of the dis- 
trict court in the judicial district. 

C. Each criminal justice coordinating council shall select a chair at its first meeting. The first 
meeting of each council shall take place by August 1, 2019, and the council shall subsequently 
meet at the call of the chair, but not less than ten months per year. 

D. Each criminal justice coordinating council shall organize itself and adopt rules in a manner 
appropriate to accomplish its duties pursuant to the Crime Reduction Grant Act. 

E. Acriminal justice coordinating council shall, to the extent possible, develop a strategic plan 
to meet the requirements of this section and shall: 

(1) review the criminal justice system in the judicial district, including judicial processes, 
law enforcement, community corrections alternatives and sufficiency of jail and detention facili- 
ties; 

(2) identify criminal justice system problems in the judicial district; 

(3) develop data-driven policies and evidence-based best practices designed to improve 
public safety outcomes, cost-effective responses to crime and. fair and efficient adjudication pro- 
cesses; 

(4) apply as necessary to grant administration agencies for crime reduction grants pursu- 
ant to the Crime Reduction Grant Act; 

(5) facilitate sharing of criminal justice information between agencies as permitted by law; 
and . 

(6) in consultation with the commission, develop data-sharing agreements and methods 
of data sharing to allow system-wide analysis of criminal justice operations within the judicial 
district and throughout the state. 

F. Executive agencies and the administrative office of the courts shall provide prompt re- 
sponses to criminal justice coordinating council requests for information. 


History: Laws 2019, ch. 192, § 7. a Effective dates. — Laws 2019, ch. 192, § 11 made 
Laws 2019, ch. 192, § 7 effective July 1, 2019. 


31-28-4. Applications for grants; purposes; conditions. 


A. A member of a criminal justice coordinating council with the consent of the council may ap- 
ply to a grant administration agency for a grant to accomplish any of the enumerated purposes 
provided in Subsection B of this section. 
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B. Crime reduction grants may be made to: 

(1) -develop, expand and improve evidence-based treatment and supervision alternatives 
to incarceration; 

(2) reduce barriers to participation by criminal offenders in Se ee diversion or 
specialty court programs; 

(3) develop or improve pretrial service programs; 

(4) develop or improve coordination of services between law enforcement agencies and 
treatment programs; 

(5) establish law enforeainent crisis intervention teams; 

(6) coordinate access to programs for transitional or reentry homes for individuals re- 
cently released from incarceration; 

(7) recruit or retain law enforcement officers, prokeeitin public defenders, corrections of- 
ficers and mental health workers; 

(8) develop or expand data-driven policing programs and pretrial services; 

(9) staffa criminal justice coordinating council; and 

(10) purchase a ge or provide training to support any of the purposes provided in 
this section. 

C. Crime reduction grants shall be conditioned on the criminal justice Ree litaddties council and 
the recipient member complying with the following: 

(1) using not more than five percent of a grant for edakinidk alien costs of the recipient; 

(2). in consultation with the commission, developing data-sharing agreements'and meth- 
ods of data sharing among criminal justice agencies and with the commission to allow: system- 
wide analysis of criminal justice operations within the judicial: district and statewide; 

(3). using or developing evidence-based best practices for any programs operated with 
crime reduction grants; 

(4) developing performance measures in consultation with the commission and the grant 
administration agency relevant to the grantee's ‘application; 

(5) collecting data to evaluate the effectiveness of programa pparated with crime reduction 
grants; 

(6) evaluating quarterly the process, outputs, outcomes and other performance measures 
of programs funded with grants for compliance with all provisions, of the Crime Reduction Grant 
Act; 

(7) providing a quarterly report to the commission for review and comparison with other 
programs receiving grants for similar purposes; and 

(8) . providing an annual report to. the grant administration agency by October 1 of each 
year regarding program outcomes from use of the grant. 

D., The commission shall assist with the implementation of eievor tn agreements to ensure 
compliance with crime reduction grants. 

E. Each grant.administration agency shall identify, sinds rE FN the use or desteligmant of 
evidence-based best practices for programs operated with crime reduction grants distributed by 
that grant administration agency. 

F. ,,A grant administration agency may consider any outcome reported to.it by a grant. recipi- 
ent from a previous year in making a determination of whether to make subsequent grants or the 
amount of a subsequent grant, i 


History: Laws 2019, ch. 192, § 8; 2022, ch. 56, § 32. may be awarded; and i in Subsection B, added new Para- 


The 2022 amendment, affective May 18, 2022, ex- graphs B(4) through B(9) and redesignated former Para- 
panded the purposes for which crime reduction grants graph B(4) as Paragraph B(10). 


31-28-5. Rules. 


The New Mexico sentencing commission, in consultation with each grant administration agency, 
shall promulgate uniform procedural rules necessary to administer the provisions of the Crime 
Reduction Grant Act. Each grant administration agency shall adopt the uniform procedures along 
with other grant award criteria unique to the grant administration agency. 


1586 


© 2022 State of New Mexico. New Mexico Compilation Commission. Allirights reserved. 


31-28-6 UNIFORM COLLATERAL CONSEQUENCES OF CONVICTION 31-29-2 


History: Laws 2019, ch. 192, § 9. Effective dates. — Laws 2019, ch. 192, § 11 made 
Laws 2019, ch. 192, § 9 effective July 1, 2019. 


31-28-6. Reports. 


A. Each grant administration agency shall report to the commission annually by November 1 

of each year regarding the: 

(1) applications for grants made during the previous fiscal year by each criminal justice 
coordinating council; . 

(2) purpose and amount of each grant approved by the grant administration agency for 
each member for the previous fiscal year; and 

(3) processes, outputs and outcomes resulting from the use of the grant. 
» B.. The commission shall report to the legislature annually by December 1 of each year regard- 
ing the data-sharing network, including data derived from crime reduction grant data-sharing 
agreements. 


History: Laws 2019, ch. 192, § 10. Effective dates. — Laws 2019, ch. 192, § 11 made 


Laws 2019, ch. 192, § 10 effective July 1, 2019. 
ARTICLE 29 
e ® ® 
Uniform Collateral Consequences of Conviction 

Sec. Sec. 
31-29-1. Short title. 31-29-9. Effect of conviction by another state or the 
31-29-2. Definitions. united states;relieved or pardoned convic- 
31-29-3. Limitation on scope. tion. 
31-29-4. Identification, collection and publication of laws 31-29-10. Order of limited relief. 

regarding collateral consequences. 31-29-11. Collateral sanctions not subject to order of lim- 
31-29-5. Notice of collateral consequences in pretrial pro- ited relief. 

ceeding and at guilty plea. 31-29-12. Issuance of order of limited relief. 
31-29-6. Notice of collateral consequences at sentencing 31-29-13. Reliance on order as evidence of due care. 

and upon release. ) 31-29-14. Victim's rights. 5 
31-29-7. Authorization required for sanction; ambiguity. 31-29-15. Uniformity of application and construction. 
31-29-8. Decision to disqualify. 31-29-16. Saving and transitional provisions. 


31-29-1. Short title. 


This act [31-29-1 to 31-29-16 NMSA 1978] may be cited as the "Uniform Collateral Consequences 
of Conviction Act". | 


History: Laws 2021, ch. 58, § 1. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 1 effective January 1, 2022. 


31-29-2. Definitions. 


As used in the Uniform Collateral Consequences of Conviction Act: 

A. "collateral consequence" means a collateral sanction or a disqualification; 

B. "collateral sanction" means a penalty, disability or disadvantage, however denominated, im- 
posed on an individual as a result of the individual's conviction of an offense that applies by op- 
eration of law, whether or not the penalty, disability or disadvantage is included in the judgment 
or sentence. "Collateral sanction" does not include imprisonment, probation, parole, supervised 
release, forfeiture, restitution, fine, assessment or costs of prosecution; 

C. "convicted" and "conviction" include an adjudication as a youthful offender or serious youth- 
ful offender that results in an adult sentence; 

D. "decision-maker" means the state acting through the following entities or their employees: 

(1) a department; 
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(2) an agency; 

(3) an officer; or 

(4) an instrumentality, including a political subdivision, an educational inetifutions a 
board or a commission or a government contractor, including a subcontractor, made subject to the 
Uniform Collateral Consequences of Conviction Act by contract, by law other than the Uniform 
Collateral Consequences of Conviction Act or by ordinance; 

E. "disqualification" means a penalty, disability or disadvantage, however thoenernisctinll that 
an administrative agency, governmental official or court in a civil proceeding is authorized, but 
not required, to impose on an individual on grounds relating to the individual's conwonem of am 
offense; 

F. "identification agency" means the New Mexico sentencing commission, acting in a 
with the district attorneys of New Mexico and the attorney general; Pik 

G. "offense" means a felony acsahigrane to the law of New Mexico, wawins state or the United 
States; 

H. "person" means an indriduals corporation, business nat, entatas trust, specie hima 
ited liability company, association, joint venture, public corporation, government or governmental 
subdivision, agency or instrumentality or any other legal or commercial entity; and =» 

I. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States. ; . 


History: Laws 2021, ch.’58, § 2. . ©) « Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 2 effective January 1, 2022, 


31-29-3. Limitation on scope. 


A. The Uniform Collateral Consequences of Conviction Act does not provide a basis for: 
(1) invalidating a plea, conviction or sentence; 
(2) acause of action for money damages; or 
(3) aclaim for relief from or defense to the application of a collateral consequence based on 
a failure to comply with the Uniform Collateral Consequences of Conviction Act. 
B. The Uniform Collateral Consequences of Conviction Act does not affect: 
(1) the duty an individual's attorney owes to the individual, except as provided in Sec- 
tion 5 [31-29-5 NMSA 1978] of the Uniform Collateral Consequences of Conviction et 
(2) aclaim or right of a victim of an offense; or BE; 
(3) aright or remedy pursuant to law other than the Uniform Collateral Consequences of 
Conviction Act available to an individual convicted of an offense. 


History: Laws 2021, ch. 58, § 3. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 3 effective January 1, 2022. 


31-29-4. Identification, collection and publication of laws regarding | 
collateral hp NM 


A. The identification agency: 

(1) shall identify or cause to be identified: 

(a) any provision in the constitution of New Mexico and fre Mexico's statutes pub- 
lished in the New Mexico Statutes Annotated that imposes a collateral sanction or authorizes the 
imposition of a disqualification; and 

(b) any provision of law that may afford relief from a collateral consequence; 

(2) not later than six months after the effective date of the Uniform, Collateral Con- 
sequences of Conviction Act, shall prepare or cause to be prepared a collection of citations to, 
and the text or short descriptions of, the provisions identified pursuant to Paragraph (1) of this 
subsection; 
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(3) shall update or cause to be. updated the collection provided for in Paragraph (2) of this 
subsection within three months after the laws enacted during’each session of the legislature are 
published in the New Mexico Statutes Annotated; and 

(4) in complying with:Paragraphs (1) and (2) of this dubsectiqnt may rely on the BEud? of 
New Mexico's collateral sanctions, disqualifications and relief provisions prepared by the national 
institute of justice described in Section 510 of the federal Court Security ee ka Act of 2007, 
Pub. L. 110-177. 

B. As required by Subsection’A of this section, the identification agency shall include or cause 
to be included the following statements in a prominent manner at the beginning of the collection: 

(1) "This collection has not been enacted into law and does not have the force of law."; 

(2) "An error or omission in this collection, or in any reference work cited in this collection, 
is not a reason for invalidating a plea, conviction or sentence or for not imposing a collateral sanc- 
tion or authorizing a disqualification."; 

(3)..."The laws of other jaxiadictions and New Mexico counties and municipalities and the 
New Mexico Administrative Code [14-4-7.2 NMSA 1978] are not included in this collection and 
may impose additional collateral sanctions and authorize additional disqualifications."; and 

(4) "This collection does not include any law or other provision regarding the imposition 
of or relief from a collateral sanction or a disqualification enacted or adopted after [insert date the 
collection was prepared or last updated].". 

C. The identification agency shall publish or cause to be published in the manner provided in 
Subsection D of this section the collection prepared and updated as required by Subsection A of 
this section. If available, the identification agency shall publish or cause to be published, as part of 
the Seen the title and internet address of: 

_ (1) the most recent collection of collateral consequences ifantouit by federal law; and 

(2): any provision of federal law that may afford relief from a collateral consequence. 

D. The collection provided for in Subsection C of this section shall be published on the website 
of the identification agency and shall be available to the public on the internet without charge not 
later than three weeks after it is created or updated. 


History: Laws 2021, ch. 58, § 4. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
bates ' ’ 2021, ch. 58,.§ 4 effective January 1, 2022. 


31-29-5. Notice of collateral consequences in pretrial proceeding and at 
guilty plea. 


- A. ° Except as provided in Subsection C of this section, counsel representing an individual 
charged with an offense shall cause written notice substantially similar to the following to be com- 
municated to the individual: 

"NOTICE OF ADDITIONAL LEGAL CONSEQUENCES 

If you plead guilty or no contest to an offense, or are convicted of an offense, you may suffer 
additional legal consequences beyond jail or prison, probation, periods of parole and fines. These 
consequences may include: 

1. being unable to get or keep some licenses, permits or jobs; 

2. being unable to get or keep benefits such as public housing or education; 

3. receiving a harsher sentence if you are convicted of another offense in the future; 
4, having the government take your property; and 

5. being unable to vote or possess a firearm. 

If you are not a United States citizen, a guilty plea or no contest plea or conviction may also 
result in your deportation, removal or exclusion from admission to.the United States or denial’ of 
citizenship. 

The law may provide ways to obtain some relief from these consequences. 

Further information about the consequences of conviction is available on the internet at [insert 
internet address of the collection of laws published pursuant to Subsections C and D of Section 4 
[81-29-4 NMSA 1978] of the Uniform Collateral Consequences of Conviction Act].". 
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_B. Before a court accepts a plea of guilty or no contest from an individual, the court shall con- 
firm that the individual received and understands the notice required by Subsection A as this sec- 
tion and has had an opportunity to discuss the notice with counsel. 

C.. The notice required pursuant to Subsection A of this section need not be given until six 
months have elapsed after the collection of laws required pursuant to Section 4 of the Uniform 
Collateral Consequences of Conviction Act is first available on the internet pursuant to Subsec- 
tions C and D of Section 4 of that act. 

D. This section does not limit the duty that an individual's counsel otherwise owes to the indi- 
vidual. oan 


History: Laws 2021, ch. 58, § 5. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 5 effective January 1, 2022, 


31-29-6. Notice of collateral consequences at sentencing and upon release. 


A. An individual convicted of an offense shall be given notice as provided in Subsections B and 

C of this section; 

(1) that collateral consequences may apply because of the oor detains 

(2) of the internet address of the collection of laws published pursuant to Subsections C and 
D of Section 4 [31-29-4 NMSA 1978] of the Uniform Collateral Consequences of Conviction Act; 

(3) that there may be ways to obtain relief from collateral consequences; 

(4) of contact information for government or nonprofit agencies, groups or seb ticisteehaas if 
any, offering assistance to individuals seeking relief from collateral.consequences; and 

(5) of when an individual convicted of an offense may vote pursuant to New Mexico law. 

B. Except as provided in Subsection D of this section, the court shall provide the Tare set 
forth in Subsection A of this section as a part of sentencing. 

C.. Except.as provided in Subsection D of this section, if an individual is sentenced to imprison- 
ment or other incarceration, the officer or agency releasing the individual shall provide the notice 
set forth in Subsection A of this section not more than thirty and, if DEACUCEDI, at least five days 
before release. : 

D. The notice required sinadrlt to Subsection A of this section need not be given until six 
months have elapsed after the collection of laws required pursuant to Section 4 of the Uniform 
Collateral Consequences of Conviction Act is first. available on the internet pursuant to Subsec- 
tions C and D of Section 4 of that act. | 


History: Laws 2021, ch. 58, § 6. iy Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 6 effective January 1, 2022, 


31-29-7. Authorization required for sanction; ambiguity. 


A: “A collateral sanction may be imposed only by statute or ordinance or by a rule authorized by 
law and adopted in accordance with applicable law. 

B. A law creating a collateral consequence that is ambiguous as to whether it imposes a collat- 
eral sanction or authorizes a disqualification shall be construed as authorizing a disqualification. 


History: Laws 2021, ch. 58, § 7. . Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 7 effective January 1, 2022. 


31-29-8. Decision to disqualify. 


In deciding whether to impose a disqualification, a decision-maker shall undertake an individu- 
alized assessment to determine whether the benefit or opportunity at issue should be denied the 
individual. In making that decision, the decision-maker may consider, if substantially related to 
the benefit or opportunity at issue, the particular facts and circumstances involved in the offense 
and the essential elements of the offense. A conviction itself shall not be considered except as 
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having established the elements of the offense. The decision-maker shall also consider other rel- 
evant information, including the effect on third parties of granting the benefit or opportunity and 
whether the individual has been granted relief such as an order of limited relief. 


History: Laws 2021, ch. 58, § 8. _ Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 8 effective January 1, 2022. 


31-29-9. Effect of conviction by another state or the united states; 
relieved or pardoned conviction. 


A. For purposes of authorizing or imposing a collateral consequence in New Mexico, a convic- 
tion of an offense in a court of another state or the United States is deemed a conviction of the 
offense in New Mexico with the same elements. If there is no offense in New Mexico with the same 
elements, the conviction is deemed a conviction of the most serious offense in New Mexico that is 
established by the elements of the offense. A misdemeanor in the jurisdiction of conviction shall 
not be deemed a felony in New Mexico, and an offense lesser than a misdemeanor in the jurisdic- 
tion of conviction shall not be deemed.a conviction of a felony or misdemeanor in New Mexico. 

B. For purposes of authorizing or imposing a collateral consequence in New Mexico, a juvenile 
adjudication in another state or the United States shall not be deemed a conviction of a felony, 
misdemeanor or offense lesser than a misdemeanor in New Mexico. 

C. A conviction that is reversed, overturned or otherwise vacated by a court of competent ju- 
risdiction of New Mexico, another state or the United States on grounds other than rehabilitation 
or good behavior shall not serve as the basis for authorizing or imposing a collateral consequence 
in New Mexico. 

D. A pardon issued by another state or the United States has the same effect for purposes of 
authorizing, imposing and relieving a collateral consequence in New Mexico as it has in the issu- 
ing jurisdiction. 

E. Aconviction that has been relieved by expungement, sealing, annulment, set-aside or vaca- 
tion by a court of competent jurisdiction of another state or the United States on grounds of reha- 
bilitation or good behavior, or for which civil rights are restored pursuant to statute, has the same 
effect for purposes of authorizing or imposing collateral consequences in New Mexico as it has in 
the jurisdiction of conviction; provided, however, that such relief or restoration of civil rights does 
not relieve collateral consequences applicable pursuant to the law of New Mexico for which relief 
could not be granted pursuant to Section 11 [31-29-11 NMSA 1978] of the Uniform Collateral Con- 
sequences of Conviction Act or for which relief was expressly withheld by the court order or by the 
law of the jurisdiction that relieved the conviction. An individual convicted in another jurisdiction 
may seek relief pursuant to Section 10 [31-29-10 NMSA 1978] of the Uniform Collateral Conse- 
quences of Conviction Act from any collateral consequence for which relief was not granted in the 
issuing jurisdiction except those consequences listed in Section. 11 of that act. 

F. A charge or prosecution in any jurisdiction that has been finally terminated without a con- 
viction and imposition of sentence based on participation in a deferred adjudication or diversion 
program shall not serve as the basis for authorizing or imposing a collateral consequence in New 
Mexico. This subsection does not affect the validity of any restriction or condition imposed by law 
as part of participation in the deferred adjudication or diversion program before or after the termi- 
nation of the charge or prosecution. 


History: Laws 2021, ch. 58, § 9. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58;.§ 9 effective January 1, 2022. 


31-29-10. Order of limited relief. 
A. An individual convicted of an offense may petition for an order of limited relief from one or 


more collateral sanctions related to employment, education, housing, public benefits or occupa- 
tional licensing. The petition shall be presented to the sentencing court before sentencing. 
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B. - Except as otherwise provided in Section 11 [31-29-11 NMSA 1978] of the Uniform Collat- 
eral Consequences of Conviction Act,'the court may issue an order of. limited relief relieving one 
or more of the collateral sanctions described in Subsection A of this section only if, after reviewing 
the petition, the individual's criminal history, any filing by a victim pursuant to Section 14 [31-29- 
14 NMSA 1978] of the Uniform Collateral Consequences of Conviction Act or a prosecutor and any 
other relevant evidence, the court finds the individual has established by a preponderance of the 
evidence that: 

(1). granting the petition will materially assist the individual in, obtaining or maintaining 
employment, education, housing, public benefits or occupational licensing; 

(2) the individual has substantial need for the relief requested in order to live a law- 
abiding life; and 

(3) granting the eiatiog: would not ose an unreasonable risk to ‘hie bali or welfare of 
the public or any individual, 

C.. An order of limited relief may be nae: as a port of sentencing. The order. of limited relief 
shall specify: ) 

(1) the collateral sanction from naiiols relief is granted; and 
(2) any restriction imposed pursuant to Subsection A of Section 12 (81. 29-12 N MSA 1978 
of the Uniform Collateral Consequences of Conviction Act. 

D. An order of limited relief relieves a collateral sanction to the extent provided in the order. 

E. Ifa collateral sanction has been relieved pursuant to this section, a decision-maker may 
consider the conduct underlying.a conviction as provided in Section 8 [31-29-8 NMSA ena of the 
Uniform Collateral Consequences of Conviction Act. 


History: Laws 2021, ch. 58, § 10. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 10 effective January 1, 2022. 


31-29-11. Collateral sanctions not subject to order of limited relief. 


An order of limited relief shall not be issued to relieve the following collateral sanctions: 

A., requirements imposed by the Sex Offender Registration and Notification Act; 

B, .a motor vehicle license suspension, revocation, limitation or ineligibility pursuant. to the 
Motor Vehicle Code [66-1-1 NMSA 1978], for which restoration or relief is available purauepe to 
law other than the Uniform Collateral Consequences of Conviction Act; 

C) ineligibility for certification as a law enforcement officer pursuant to. the Law cteneerhene 
Training Act.[Chapter 29, Article 7 NMSA 1978] or for employment as a corsectional officer pursu- 
ant to the Corrections Act [83-1-1 tO 33-1-9 NMSA 1978]; or 

D.. prohibitions imposed pursuant to Section 30-7-16 NMSA 1978 making n unlawful for falas 
to receive, transport or possess a firearm or destructive device while in this state. 


History: Laws 2021, ch. 58, § 11. i 7 ., Effective dates. — Laws 2021, ch. 58,§ 17 mats inws 
2021, ch, 58, § 11 effective January 1, 2022., 


31-29-12. Issuance of order of limited relief. 


A. The prosecutor shall be notified of a request for an order of limited relief, The court, may is- 
sue an order of limited relief subject to restriction, condition or additional requirement. 

B. The court shall order any test, report, investigation or disclosure by the individual it rea- 
sonably believes necessary to its decision to issue an order of limited relief. If there are disputed 
issues of material fact or law, the individual and any prosecutor notified pursuant to Subsection 
A of this section or another prosecutorial agency designated by a prosecutor notified pursuant to 
Subsection A of this section may submit evidence and be heard on those issues. | 


History: Laws 2021, ch.58,§12. 5 _... Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch, 58, § 12 effective January 0 2022. 
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31-29-13. Reliance on order as evidence of due care. 


In a judicial or administrative proceeding alleging negligence or other fault, an order of limited 
relief may be introduced as evidence of a person's due care in hiring, retaining, licensing, leasing 
to, admitting to a school or program or otherwise transacting business or engaging in activity with 
the individual to whom the order was issued if the person knew of the order at the time of the al- 
leged negligence or other fault. 


History: Laws 2021, ch. 58, § 13. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 13 effective January 1, 2022. 


31-29-14. Victim's rights. 


A victim of an offense may participate in a proceeding for issuance of an order of limited relief in 
the same manner as at a sentencing proceeding pursuant to the Victims of Crime Act [Chapter 31, 
Article 26 NMSA 1978]. 


History: Laws 2021, ch. 58, § 14. i Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 14 effective January 1, 2022. 


31-29-15. Uniformity of application and construction. 


In applying and construing the Uniform Collateral Consequences of Conviction Act, consider- 
ation shall be given to the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History: Laws 2021, ch. 58, § 15. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
2021, ch. 58, § 15 effective January 1, 2022. 


31-29-16. Saving and transitional provisions. 


A. Except as provided in Subsection B of this section, the Uniform Collateral Consequences 
of Conviction Act applies to collateral consequences whenever enacted or imposed unless the law 
creating the collateral consequence expressly states that the Uniform Collateral Consequences of 
Conviction Act does not apply. 

B. The Uniform Collateral Consequences of Conviction Act does not apply to the imposition of 
a collateral sanction on an individual until the date that is six months after the collection of laws 
required pursuant to Section 4 [31-29-4 NMSA 1978] of the Uniform Collateral Consequences of 
Conviction Act is first available on the internet pursuant to Subsections C and D of Section 4 of 
that act, but a collateral sanction validly imposed before that date may be the subject of relief 
pursuant to that act, 


History: Laws 2021, ch. 58, § 16. Effective dates. — Laws 2021, ch. 58, § 17 made Laws 
; 2021, ch. 58, § 16 effective January 1, 2022. 


Violence Intervention Program 
Sec. Sec. 
31-30-1. Short title. 31-30-5. Grant awards. 
31-30-2. Definitions. 31-30-6. Application requirements. 
31-30-38. Violence intervention program fund; created; 31-30-7. Conditions of grant. 
purpose. 31-30-8. Rules. 
31-30-4. Violence intervention program requirements, 31-30-9. Reports. 
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31-30-1. Short title. 


Sections 38 through 46 [31-30-1 to 31-30-9 NMBA! 1978] of this act nae be cited as the "Violence 
Intervention Program Act", 


Historyr Lawki2029, nb6hy's 88, art. IV, § 23, was effective May 18, 2022, 90, days a after ae 
ANNOTATIONS journment of the legislature. | 


Effective dates. — Laws 2022, ch. 56, § 38 contained 
no effective date provision, but, pursuant to N.M. Const.,. 


31-30-2. Definitions. 


As used in the Violence Intervention Program Act: 

A. "commission" means the New Mexico sentencing commission; 

B. ."community-based service provider" means an entity that is eligible to be awarded: a ronan 
to provide services that accomplish the purposes of the Violence Intervention Program Act; 

C. "department" means the department of health; and 

D. "grantee" means.a state agency, county, municipality or tribal government that has applied 
for and received funding pursuant to the Violence Intervention Program Act for the purposes of 
addressing gun violence and aggravated assaults in a mene focused geographic area. 


History: Laws 2022, ch. 56, § 39. 3 art. IV, § 23, was effective May 18, 2022, 90 days rin 
th ] 
ANNOTATIONS journment of e legislature, 


Effective dates. — Laws 2022, ch. 56, § 39 contained 
no effective date provision, but, pursuant to N.M. Const., 


31-30-3. Violence intervention program fund; created; purpose. 


The "violence intervention program fund" is created as a nonreverting fund in the state treasury. 
The fund consists of appropriations, gifts, grants and donations. The department shall administer 
the fund, and money in the fund is appropriated to the department to administer the provisions of 
the Violence Intervention Program Act and award violence intervention program grants to state 
agencies, counties, municipalities or tribal governments that the department finds are dispropor- 
tionately impacted by violent crimes, including homicides, shootings and aggravated assaults. Ex- 
penditures from the fund shall be made on warrant of the secretary of finance and administration 
pursuant to vouchers signed by the secretary of health. The department may expend no more than 
three percent of the balance of the fund each fiscal year for administering the Violence Interven- 
tion Program Act. No money in the fund may be expended 1 in any way except as provided by the 
Violence Intervention Program Act. 


History: Laws 2022, ch. 56, § 40. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the les ar 


Effective dates. — Laws 2022, ch. 56, § 40 contained 
no effective date provision, but, pursuant to N.M. Const., 


31-30-4. Violence intervention program requirements. 


A violence intervention program shall: 

A. use an evidence- or research-based public health aera 8 pete gun violence and ag- 
gravated assaults; 

B. use focused deterrence, problem-oriented policing and proven law enforcement strategies ti 
reduce gun violence and aggravated assaults; 

C. target a population that is at high risk for victimization or retaliation that results from gun 
violence or aggravated assault through engaging in the cycles of violence in the community; 
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D. use data-driven methods for program development; and 
E. use program funding in a manner that is directly related to the reduction of gun violence 
and aggravated assaults. 


History: Laws 2022, ch. 56, § 41. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the legislature. 


Effective dates. — Laws 2022, ch. 56, § 41 contained 
no effective date provision, but, pursuant to N.M. Const., 


31-30-5. Grant awards. 


A. Onor after July 1, 2022, the department shall receive and review applications for grants from 
the violence intervention program fund, The department may make grants from the fund to state 
agencies, counties, municipalities or tribal governments that the department finds are dispropor- 
tionately impacted by violent crimes, including homicides, shootings and aggravated assaults. 

B. The department shall make awards of grants from the fund in accordance with the following 
limitations: 

(1) grant awards shall be made to at least: two counties, municipalities or tribal govern- 
ments with a population of fifty thousand or less according to the most recent annual university of 
New Mexico intercensal population estimate; 

(2) at least twenty percent of the total annual amount appropriated to the fund shall be 
awarded to counties or municipalities with a population of five hundred forty thousand or greater 
according to the most recent federal decennial census; and 

(3) the department of health shall utilize the funds in accordance with department of fi- 
nance and administration guidelines. | 


History: Laws 2022, ch. 56, § 42. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the legislature. R 


. Effective dates. — Laws 2022, ch. 56, § 42, contained | 
no effective date provision, but, pursuant to N.M, Const., 


31-30- 6. Application requirements. 


A. Each application for a grant from the violence ioteritarttiong program fund shall include: 

(1).) clearly defined, measurable objectives for a:proposal to eR public health and 
safety through evidence-based violence reduction interventions; 

(2) a comprehensive violence reduction strategic plan, including epetene quality im- 
provement and quality assurance measures, and a description of the strategies and tasks devel- 
oped by a state agency, county, municipality or tribal government describing the goals of the plan, 
including community-based services or joint community- -based services and law enforcement in- 
tervention strategies; 

(3) a description of how a grant award would be used if awarded; and 

(4) a list of community-based service providers in the locally focused geographic area in 
which the grant funds would be used, including those with an expressed commitment to partici- 
pating in a violence intervention program. 

B. The commission shall provide state agencies, counties, municipalities and tribal govern- 
ments with data relevant to grant applications. 

C. An applicant shall notify the appropriate criminal justice coordinating council established 
pursuant to Section 31-28-3 NMSA 1978 of its grant application. 


History: Laws 2022, ch. 56, § 43. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the legislature. 


Effective dates. — Laws 2022, ch. 56, § 483 contained 
no effective date provision, but, pursuant to N.M. Const., 
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31-30-7. Conditions of grant. 


A. As a condition of each grant made pursuant to the Violence Intervention Program Act, the 
department shall require each grantee to use at least fifty percent of its grant for the purpose of 
entering into contracts with one or more community-based service providers. 

B. Each grantee shall report to the appropriate criminal justice coordinating council estab- 
lished pursuant to Section 31-28-3 NMSA 1978 regarding outcomes of the grant. 

C. A grant may be awarded to a county or municipality, but shall not be awarded to both a 
county and a municipality falling within the county. 


History: Laws 2022, ch, 56, § 44. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS sponte of the legislature. 
Effective dates. — Laws 2022, ch. 56, § 44 contained 
no effective date provision, but, pursuant to N.M. Const., ‘ee 


31-30-8. Rules. 


The department shall adopt rules necessary to administer the provisions of the Violence Inter- 
vention Program Act, including standardized rules pertaining to the collection and sharing of data 
by grantees. 


History: Laws 2022, ch. 56, § 45.. art. IV, § 23, was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the legislature, 


Effective dates. — Laws 2022, ch, 56, § 45 contained 
no effective date provision, but, pursuant to N.M. Const., 


31-30-9. Reports. 


A. Each grantee shall report to the department and the commission by November 1 of each 
year regarding the: 
(1) purpose and amount of each grant received by the grantee for the previous fiscal year; 
(2) processes, outputs and outcomes resulting from each grant approved by the depart- 
ment for the previous fiscal year, including relevant data as required by department rules. 
B. \ Each year through 2027, the department and the commission shall PEL to the bien is 
by December 1 regarding the anatee and outcomes of each grantee. | 


History: Laws. 2022, ch. 56, § 46. art. IV, § 23; was effective May 18, 2022, 90 days after ad- 
ANNOTATIONS journment of the legislature. 


Effective dates. — Laws 2022, ch. 56, § 46 contained 
no effective date provision, but, pursuant to N.M. Const., 
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